This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


I<aw  Library 
^^»iv-   of  Calif. 
Berke     '        ' 


ALL  MATERIAL  NONCIRCULATING 
CALL  NUMBER  VOLUME  COPY 


n 


COPY  3 


AUTHOR 


TITLE 


SOUTH     EASTERN     REPORTER 


NAME  AND  ADDRESS 


Cf:.y 


K^^ 


] 


Digitized  by  VjOOQIC 


Digitized  by 


Google        ^ 


Digitized  by 


Google 


Digitized  by  VjOOQiC 


Digitized  by 


Google 


Nanoml  Reporter  System. — Slate  Sarltti 


THE 


SOUTHEASTERN  REPORTER, 

VOLUME  40, 

CONTAIMINO  ALL  THE  DECISIONS  OF  THS 

SUPREME  COURTS  OF  APPEALS  OF  VIRGINIA  AND  WEST 

VIRGINIA,   AND   SUPREME    COURTS   OF    NORTH 

CAROLINA,  SOUl  H  CAROLINA,  GEORGIA. 

PERMANENT  EDITION. 


DECEMBER  17,  1901— APRIL  22,  1902. 


With  Tabues  or  Soi'tbbastebh  Casks  Fublishbd  in  Vols.  129,  Nobtb  Cabolini  Rspobts;  flO,  61, 
SocTB  Caholina  Rbpobts;  09,  Viboinia  Rbfobts;  48, 49,  West  Viboinia  Rbpobts. 

Also,  Addition ai.  Tables  vok  Vols.  129,  Nobth  Carolina  Rbpobts;  60,  01,  South  Carolina 
Rbpobts;  99,  Viboinia  Rbpokts;  48,  49,  Wbst  Vimoikia  Reports. 


A  TABLE  OF  STATUTES  CONSTRUED  IS  GIVEN 
IN  THE  INDEX. 


ST.  PAUL: 

WEST  PUBLISHING  CO. 

1902.  ^  , 

Digitized  by  VjOOQiC 


Jberv  Mbrmry 


COPTRIGHT,  1802, 
BT 

WEST  PUBLISHING  COMPANY. 


Digitized  by  VjOOQiC 


C.2 

SOUTHEASTERN  REPORTER.  VOLUME  40. 

JUDGES 

OF  THE 

COURTS  REPORTED  DURIIfG  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


GEORGIA— Supreme  Court. 

Mrd  Division. 
THOMAS  J.  SIMMONS,  Cniw  Jdsticb. 

ASSOCIATE  JUSTICES. 

WILLIAM  A.  LITTLE.  ANDREW  J.  COBB. 

Second  Divisiqn. 
SAMUEL  LUMPKIN,  Presiding  Jdstich. 

ASSOCIATE  JUSTICES. 

HENRY  T.  LEWIS.  WILLIAM  H.  FISH. 

NORTH  CAROLINA— Supreme  Court. 

DAVID  M.  FURCHES,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

WALTER  CLARK.  ROBERT  M.  DOUGLAS. 

WALTER  A.  MONTGOMERY.   CHARLES  A.  COOK. 

SOUTH  CAROLINA— Supreme  Court. 

HENRY  McIVER,  CniEf  Justice. 

ASSOCIATE  JUSTICES. 

T.  J.  POPE.  EUGENE  B.  GARY. 

IRA  B.  JONE& 

VIRGINIA — Supreme  Court  of  Appeals. 
JAMES  KEITH,  President. 

JUDOBS. 

RICHARD  H.  CARDWELU  GEORGE  M.  HARRISON. 

JOHN  A.  BUCHANAN.  A  A.  PHLEQAR 

STAFFORD  G.  WHITTLE. 

WEST  VIRGINIA— Supreme  Court  of  Appeals. 
HENRY  BRANNON,  President. 

JUDGES. 

MARMADUKE  H.  DENT.  H.  C.  McWHORTER. 

GEORGE  POFFEJfBARQER, 


Digitized  by  VjOOQ'C 


Digitized  by 


Google 


COURT  RULES. 


SUPBEME  COITRT  OF  SOUTH  OABOLINA. 
November  Term,  1801. 


It  la  ordered  that  rule  13  of  this  court,  as 
recently  amended,  be  further  amended  by 
Inserting  therein  the  following  additional 
proviso:  "Provided,  however,  that  the  coun- 
sel for  appellant  be  allowed  twenty  minutes 
in  which  to  reply  to  argument  of  respondent, 
whether  the  time  allowed  appellant  for  his 
opening  argument  (one  hour)  be  consumed  or 
not," — BO  that  the  rule  as  amended  shall  read 
as  follows: 

"In  the  hearing  of  causes  in  this  court, 
counsel  will  be  limited  to  one  hour  on  each 
side,  in  which  will  be  counted  the  time  oc- 
cupied in  reading  the  brief  or  case;  and  the 
time  thus  allowed  may  be  apportioned 
amongst  the  counsel  on  the  same  side  at  their 
discretion:  Provided,  however,  that  the  coun- 
sel for  appellant  be  alloired  twenty  minutes 


in  which  to  reply  to  the  arsnment  of  re- 
spondent, whether  the  time  allowed  appel- 
lant for  his  opening  argument  (one  hour)  be 
consumed  or  not:  Provided,  further,  that 
such  time  may  be  extended  upon  special  ap- 
plicatlmi,  in  writing,  to  be  filed  before  the 
case  is  called  for  hearing,  stating  reasons 
satisfactory  to  the  court  for  such  extension. 
"Counsel,  in  the  course  of  their  argument, 
will  not  be  permitted  to  read  from  books, 
except  by  special  leave  of  the  court,  which 
will  only  be  granted  in  such  exceptional 
cases  as,  in  the  opinion  of  the  court,  may 
call  for  a  departure  from  this  rule.  When 
counsel  Wish  to  quote  from  books,  they  will 
be  required  to  use  written  or  printed  extracts 
therefrom." 


OEROXTIT  C0X7BT  OF  SOUTH  CABOUNA. 

Amendments  to  Cirooit  Conrt  Bules  Adopted  by  the  Convention  of  Judges, 

December  18, 1901. 


Resolved,  that  rule  10  of  the  circuit  conrt 
be  stricken  out  and  the  following  be  Insert- 
td  In  lieu  thereof: 

Rule  10.  If  the  plalntifT  resides  beyond  the 
state,  security  of  costs  may  be  required. 
Whenever  security  for  costs  shall  be  requir- 
ed, the  following  form,  and  no  other,  shall 
be  regarded  as  a  compliance  with  the  order: 


State  of  South  Carolina,  - 
B.  vs.  C.  D.)  Complaint  for,  I  (or  we,' as  the 


County :    (A. 


ease  may  be)  acknowledge  myself  (or  ourselves) 
liable  for  the  costs  of  this  case  in  the  earn  of 

dollars,  and  consent  that,  if  the  plaintiff 

falls  to  recover,  the  defendant  may  have  execu- 
tion for  bis  cost  against  me  (or  us,  as  the  case 

may  be),  for  not  exceeding  said  .     Given 

under hand,  this day  of ,  A. 

D.  1901.    B.  F.,  Witness.    Approved :  C.  H.,  0 
C.  P.  and  O.  S. 

The  amount  to  be  Inserted  there  shall  be 
fixed  by  the  clerk  after  careful  examination 
of  the  whole  case:  Provided,  however,  that 
If  the  same.  In  the  opinion  of  any  party  to 
the  cause,  is  insufficient,  application  may  be 
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made  on  notice,  as  in  the  case  of  any  other 
Interlocutory  application,  for  an  order  fix- 
ing the  amount  for  which  such  security  or 
any  additional  security  shall  be  given.  This 
rule  shall  not  be  construed  as  to  prevent  the 
plaintiff,  or  others  for  him,  when  security 
for  costs  Is  required,  from  the  deposit  of  a 
sum  of  money,  as  authorized  by  the  act  en- 
titled "An  act  to  authorize  the  deposit  of 
money  In  proceedings  in  the  courts  of  this 
state  as  security  in  lieu  of  bonds  and  under- 
takings," approved  17th  February,  A.  D. 
1897,  the  sum  to  be  deposited  to  be  fixed  by 
the  clerk  as  hereinbefore  provided. 

Resolved,  that  rule  38  of  the  circuit  court 
be  stricken  out  and  the  following  be  Insert- 
ed In  lieu  thereof: 

Rule  38.  In  actions  for  the  recovery  of 
money  only,  when  the  summons  has  been 
served  by  the  publication,  under  section  156 
of  the  Code  of  Procedure,  and  the  defendant 
is  a  nonresident  of  the  state,  no  Judgment 
shall  be  rendered  unless  the  plaintiff  or  his 
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(Va. 


agent,  at  or  before  the  time  of  making  the 
application  for  Judgment  shall  bare  been 
examined  on  oath  respecting  any  payments 
that  have  been  made  to  the  plalntlft  or  to 
any  one  for  his  use  on  account  of  the  de- 
mand mentioned  In  the  complaint,  and  shall 
show  by  affidavit  that  an  attachment  has 
been  Issued  in  the  action  and  levied  upon 
property  belonging  to  the  defendant,  which 
affidavit  shall  contain  a  specific  description  of 
such  property  and  a  statement  of  Its  value, 
and  shall  be  filed  with  the  proof  of  publica- 
tion. Before  judgment  is  rendered,  the 
plaintiff  shall  (unless  the  court  In  its  discre- 
tion dispense  with  the  same),  cause  to  be 
filed  an  undertaking  in  such  amount  as  shall 
be  ordered  by  the  court,  with  security,  to  be 
approved  by  the  court,  or  the  clerk  thereof, 
that  the  plaintiff  will  abide  the  order  of  the 
court  touching  the  restitution  of  any  estate 
or  Judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be 
collected  under  or  by  virtue  of  such  judg- 
ment, In  case  the  defendant  or  his  represen- 
tative shall  apply,  and  be  admitted  to  defend 
the  action,  and  shall  succeed  In  such  de- 
fense. 


On  motion,  the  following  new  rule  was 
adopted: 

Rule  75.  In  any  case  where  a  petition  and 
bond  for  removal  of  any  cause  pending  in 
any  court  of  this  state  to  any  court  of  the 
United  States  shall  have  been  filed,  no  order 
accepting  the  said  petition  and  bond,  or  di- 
recting the  cause  to  be  removed,  shall  be 
made  except  after  due  notice  of  applica- 
tion therefor  to  the  other  parties  to  the  ac- 
tion, as  In  the  case  of  Interlocutory  applica- 
tions requiring  notice. 

On  motion,  the  following  new  rule  was 
adopted: 

Rule  76.  Whenever  any  pleading  or  other 
paper  in  an  action  is  not  filed  within  the 
time  required  by  section  416  of  the  Code  of 
Procedure,  any  party  to  the  action  may  ap- 
ply, after  due  notice,  to  the  court  or  a  Judge 
thereof,  at  chambers,  fc^  an  order  requiring 
the  party  or  attorney  having  served  such 
pleadings  or  in  possession  of  such  paper  to 
file  the  same  (or  a  copy.  If  the  original  plead- 
ing or  paper  be  lost  or  destroyed  within  a 
time  limited),  and  on  failure  to  do  so  such 
party  or  attorney  may  be  proceeded  against 
as  for  contempt. 


SUPREME  COURT  OF  APPEALS  OP  VIROIMIA.* 

Amendment  of  Rules  and  Regulations  for  Licensing  Persons  to 

Practice  Law. 


In  the  supreme  court  of  appeals,  held  at 

the  state  library  building,   in  the  city  of 

Richmond,  on  Tuesday,  the  11th  day  of 
March,  1902, 

It  is  ordered  that  the  third  clause  of  "Rules 

and   Regulations   for   Licensing    Persons  to 

Practice  Law"  be  amended  so  as  to  read  as 
follows: 

I  For  rule  as  originaliy  adopted,  see  27  S.  B. 
xvi. 


3.  An  annual  examination  will  be  held  at 
each  place  of  session  of  the  court,  as  fol- 
lows: At  Richmond,  on  the  first  Friday  of 
the  January  term;  at  Staunton,  on  the  first 
Friday  of  the  September  term;  and  at  Wythe- 
vlUe,  on  the  fourth  Tuesday  in  June.  Xo 
examination  of  any  applicant  will  be  made 
at  any  other  time  than  on  the  days  herein 
named. 
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STATE  T.  SMITH. 

(Supreme  Conit  of  North  Carolina.    Not.  26, 

1901.) 

CRIMINAL    LAW— NOL.    PROS.    WITH    LBAVEV- 

SUBSEQUENT  ISSUANCE  OF  CAPIAS. 
Where  the  eotiy  in  a  criminal  case  is, 
"Nolle  prosequi  with  leave,"  in  accordance 
with  the  oniversal  practice  of  the  courts  of  the 
state,  it  anthorises  the  clerk,  at  the  reqaest  of 
the  solicitor,  to  issue  another  capias. 

Appeal  from  superior  court,  Burke  county; 
Justice,  Judge. 

Joe  Smith  -was  convicted  of  assault  with  a 
deadly  weapon,  and  appeals.    Affirmed. 

When  the  case  was  called  for  trial,  the 
defendant  moved  for  bis  discharge  upon  the 
ground  that  at  May  term,  1901,  of  the  supe- 
rior court  a  nol.  pros,  with  leave  was  taken 
by  the  solicitor,  the  capias  having  been  re- 
turned not  executed;  that  there  appears  on 
the  record  no  order  directing  the  clerk  to 
Issue  a  capias;  that  no  general  order  appears 
on  record  at  said  term  directing  the  clerk  to 
issue  a  capias  for  this  or  any  other  defend- 
ant against  whom  a  nol.  pros,  with  leave 
had  been  taken;  that  about  three  weeks  be- 
fore this  term  of  court  the  defendant  hav- 
ing returned  to  the  county,  the  solicitor,  of 
his  own  motion,  ordered  the  clerk  to  Issue  a 
capias  for  bis  arrest;  that  no  motion  bad 
been  made  by  the  solicitor  at  this  term  that 
a  capias  should  Issue.  Motion  overruled,  and 
defendant  excepted.  Defendant  then  moved 
for  his  discharge  on  the  ground  that  the  bill 
of  Indictment  was  found  by  a  grand  Jury  of 
the  Western  criminal  district  court  Motion 
overruled,  and  defendant  excepted. 

Self  &  Whltener,  for  appellant  The  At- 
torney General  and  Brown  Shepherd,  for  the 
State. 

FTRCHES,  C.  3.  At  June  term,  1899,  of 
the  Burke  criminal  court  the  defendant  was 
indicted  for  assault  with  a  deadly  weapon, 
from  which  term  a  capias  was  Issued,  but 
not  executed.  At  the  next  two  succeeding 
terms  of  said  court  the  case  was  continued, 
and  alias  capiases  ordered.  This  was  the 
last  term  of  the  criminal  court  in  that  coun- 
ty.—the  same  having  been  abolished  by  the 
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legislature,— and  the  case  was  transferred  to 
the  superior  court  for  trial.  At  May  term 
of  the  superior  court  a  "nolle  prosequi  with 
leave"  was  taken;  and  after  that  term,  and 
before  the  October  term  of  said  court  the 
clerk,  at  the  request  of  the  solicitor  for  that 
district,  Issued  a  capias  returnable  to  said 
October  term.  Upon  this  capias  the  defend- 
ant was  taken,  and  bound  over  to  court  and 
at  said  October  term  he  appeared,  and  moved 
to  be  discharged  upon  the  ground  that  the 
solicitor  had  no  right  to  order  a  capias  to 
Issue,  and  that  he  was  wrongfully  arrested. 
This  motion  was  refused,  and  the  defendant 
excepted.  The  case  was  then  proceeded  with, 
the  defendant  convicted,  sentence  pronoun- 
ced, and  the  defendant  appealed. 

A  nolle  prosequi  Is  a  discharge  of  the  de- 
fendant but  not  an  acquittal.  It  Is  the  end 
of  the  prosecution,  unless  It  be  with  leave  of 
the  court;  and  neither  the  solicitor  nor  the 
clerk  has  the  right  to  authorize  a  capias  to 
issue  without  such  leave.  State  v.  Thorn- 
ton, 36  N.  G.  256.  But  In  that  case,  as  it  did 
not  affirmatively  appear  that  the  court  had 
not  given  leave  to  Issue  the  capias,  the  court 
presumed  that  it  had;  as  It  must  be  pre- 
sumed. In  the  absence  of  proof  to  the  con- 
trary, that  solicitors  and  clerks  would  not 
have  done  so  without  such  leave.  But  this 
case  is  not  put  upon  that  g;round  by  the 
state.  The  entry  is,  "Nolle  prosequi  with 
leave."  The  state  says  this  entry  is  an  ab- 
brevlatlon  or  memorandum  of  the  order  of  the 
court  and.  If  It  had  been  drawn  In  full,  it 
would  have  shown  that  the  solicitor  took 
the  nol.  pros,  with  leave  given  him  by  the 
court  to  Issue  another  capias  If  be  thought 
it  proper  to  do  so;  and  the  capias  was  not 
Issued  without  leave  of  the  court,  which 
was  given  at  the  time  the  nol.  pros,  was  en- 
tered. Whether  this  is  strictly  a  compliance 
with  the  rule  laid  down  in  State  v.  Thornton, 
supra,  or  not  It  is,  so  far  as  we  know,  the 
universal  practice  in  the  superior  courts  of 
this  state.  And  while  we  recognize  the  fact 
that  the  courts  should  control  its  process, 
and  see  that  it  is  not  used  to  the  oppression 
of  the  citizens  of  the  state.  It  la  also  neces- 
sary to  so  use  it  as  to  bring  ofFenders  to 
trial  and  Justice^    If  the  court  thinks  proper 
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to  grant  sucb  leave  at  the  time  the  nol.  pros. 
is  entered,  we  do  not  see  vrbj  it  may  not  do 
so;  and  we  do  not  feel  like  reversing  a  prac- 
tice so  universally  adopted  in  the  state. 

There  was  another  exception  taken  hy  the 
defendant  as  to  the  transfer  of  the  case  from 
the  criminal  court  to  the  superior  court.  But 
this  exception  was  not  pressed  on  the  argu- 
ment, and,  we  suppose.  Is  not  relied  upon. 
But,  if  it  18,  the  transfer  seems  to  have  been 
provided  for  by  the  legislature. 

As  we  see  no  error,  the  judgment  la  af- 
firmed. 


CITY  OF  RAt-EIGH  v.  NORTH  CAROLINA 

R.  CO. 

(Supreme  Conrt  of  North  Carolina.    Nov.  26, 

1901.) 

RAILROADS— OBSTRTJCTION    OF    STREET— DAM- 
AGES-LIABILITY TO  CITY— LESSEE  O!" 
ROAD— RESPONSIBILITY. 

1.  Where  a  railway  company  obstructs  the 
street  of  a  city,  against  the  protest  of  the  city 
officers,  and  on  a  suit  against  the  city  for  the 
obstruction  the  city  invites  the  company  to  join 
in  the  defense,  and  judgment  goes  against  the 
rity,  it  may  recover  from  the  railway  company  • 
the  amoont  paid  to  satisfy  such  judgment  and 
costs. 

2.  Where  a  railway  company  leases  its  road 
to  another  company  to  operate,  the  lessor, 
owning  the  franchise,  is  responsible  for  dam- 
ages arising  from  the  wrongful  or  negligent 
acts  of  the  lessee  in  the  conise  of  such  opera- 
tion. 

Appeal  from  superior  court.  Wake  county; 
Starbucli,  Judge. 

Action  by  the  city  of  Raleigh  against  the 
North  Carolina  Railroad  Company  to  recover 
for  damages  paid  by  the  city  on  account  of 
au  obstruction  to  a  street  caused  by  defend- 
ant's lessee.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

F.  H.  Busbee,  for  appellant.  W.  L.  Wat- 
son and  T.  M.  Argo,  for  appellee. 

CLARK,  J.  Hattie  N.  Dillon  was  injured 
by  defendant's  lessee,  the  Richmond  &  Dan- 
ville Railroad  Company,  in  causing  an  ob- 
struction on  the  street  of  the  city  of  Raleigh 
where  the  defendant's  track  crosses  it,  which 
obstruction  was  continued  by  defendant's 
present  lessee  up  to  the  time  of  the  afore- 
said Injury.  When  the  aforesaid  obstruction 
was  placed  there,  the  street  commissioner  of 
plaintiff  told  Adams,  who  was  acting  for  the 
defendant's  lessee  aforesaid  in  placing  the 
obstruction,  that  it  was  dangerous,  and  re- 
p<Hted  the  fact  to  the  chairman  of  the  street 
committee  of  the  board  of  aldermen  of  the 
city,  who  had  the  same  conversation  with 
Adams.  In  an  action  by  Hattie  N.  Dillon, 
she  recovered  judgment  against  the  city, 
which  was  affirmed  on  appeal  (Dillon  v.  City 
of  Raleigh,  124  N.  C.  184,  32  S.  E.  548),  in 
which  it  was  held  that  the  party  causing 
such  obstruction,  and  the  city  by  permitting 
It,  became  jointly  liable  for  the  tort;  that 
the  party  injured  might  sue  either,  and  the 


question  of  primary  and  secondary  liability 
is  for  them  to  adjust  between  themselves. 
The  city  of  Raleigh,  upon  being  sued,  at  once 
notified  the  North  Carolina  Railroad  Company 
of  the  action  and  its  nature,  and  invited  it  to 
join,  and  aid  to  defend  the  action,  which 
the  company  declined  to  do.  This  action 
is  to  recover  from  It  the  sum  paid  by  the  city 
for  the  judgment  and  costs  in  the  aforesaid 
action. 

The  point  now  raised  has  been  recently 
and  fully  discussed  and  determined  in  Brown 
V.  Town  of  Louisburg.  126  N.  C.  701,  86  S. 
E.  166,  78  Am.  St.  Rep.  677.  This  case  is 
stronger  for  the  city,  in  that  here  it  did  make 
objection  to  the  placing  of  the  obstruction. 
The  plaintiff  and  defendant  did  not  concur 
in  creating  the  tort,  and  are  not  co-delin- 
quents. The  defendant  is  liable  primarily  as 
the  actor  in  placing  the  obstruction,  and  the 
city  secondarily  for  not  causing  its  removal. 

The  point  that  the  defendant  is  liable  for 
the  acts  of  Its  lessee  is  settled  by  Aycock  v. 
Railroad  Co.,  89  N.  C.  330;  I^ogan  v.  Railroad 
Co.,  116  N.  C.  940,  21  8.  E.  959;  and  a  dozen 
or  more  cases  affirming  the  same. 

Upon  the  facts  found,  judgment  was  prop- 
erly entered  against  the  defendant.  No  er- 
ror. 


STATE  V.  HEFNER. 

(Supreme  Court  of  North  Carolina.     Nov.  26, 

1901.) 

SODOMY— OVERT  ACT— INDICTMENT— 

SUFPICIBNCY. 
An  indictment  charging  defendant  with  an 
attempt  to  commit  the  crime  against  nature 
with  a  beast  is  insufficient,  in  the  absence  of 
a  charge  of  an  overt  act  constituting  the  at- 
tempt. 

Appeal  from  superior  court,  Catawba  coun- 
ty; Councill,  Judge. 

Arthur  Hefner  was  convicted  of  buggery. 
The  indictment  for  buggery  alleged  that  "the 
jurors,"  etc.,  "present  that  Arthur  Hefner," 
etc.,  "with  force  and  arms,  at  and  in  the 
county  aforesaid,  did  unlawfully,  willfully, 
and  feloniously,  abominably,  and  detestably, 
attempt  to  commit  the  crime  against  nature 
with  a  beast,  to  wit,  a  cow,  against  the  form 
of  the  statute,"  etc.  Verdict  of  guilty.  De- 
fendant moved  in  arrest  of  judgment,  for 
that  the  indictment  failed  to  charge  any 
overt  act  constituting  the  alleged  attempt, 
and  that  in  an  indictment  for  an  attempt  to 
commit  a  felony  some  overt  act  must  be 
charged.  Motion  sustained,  and  the  solicitor 
for  the  state  appealed.     Affirmed. 

Brown  Shepherd,  for  the  Attorney  Gen- 
oral  for  the  State.  Self  &  Whitener,  for  ap- 
pellee. 

COOK,  J.  His  honor  did  not  err  In  aus- 
talnlng  the  motion  in  arrest.  When  an  at- 
tempt is  charged  it  is  necessary  that  some 
act  constituting  such  attempt  should  be  laid, 
as  the  attempt  is  not  per  se  indictable,  and 
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needs  extraneous  facts  to  make  It  the  sub- 
Ject  of  an  Indictment  Whart.  Cr.  PL  (9tli 
Ed.)  8  1S9.  In  State  y.  Colvln,  90  M.  C.  717 
(Indictment  for  attempt  to  commit  burglary), 
the  court  says:  "From  an  InveBtlgatlon  of 
the  anthorltlea  upon  the  subject,  our  conclu- 
sion is  that,  to  warrant  the  conviction  of  a 
defendant  for  such  an  offense,  It  Is  eeaax- 
tlal  tbat  the  defendant  should  have  don* 
some  act  Intended,  adapted,  approximating, 
and  In  the  ordinary  and  likely  course  of 
things  would  result  in  the  commission  of  a 
particular  crime,  and  this  mnst  be  averred 
In  the  indictmoit  and  proved."  In  State  t. 
Brown,  98  N.  C,  on  page  688,  the  court  cites 
with  approval  2  Whart  Cr.  Law,  <  2703: 
"  'Attempt  is  a  term  peculiarly  indeflntte;" 
and  adds,  "And  oonseqnently  the  facts  whldi 
develop  tl>e  attempt  should  be  set  out  so  as 
to  show  that  the  attempt  is  itself  criminaL" 
In  State  v.  Crews.  128  N.  C.  S81,  BS2,  88 
S.  B.  298,  the  court.  In  citing  with  approval' 
State  V.  Colvln,  snpra,  says:  "This  is  not 
an  attempt  to  commit  another  crime,  in  which 
case  the  overt  act  must  be  charged."  The 
principle  being  well  established,  we  deem  it 
unnecessary  to  Incumber  our  records  with  a 
fnrOier  dlacasslon  of  the  subject  in  this  case. 
Tbae  is  no  error. 


STATE  V.  YODBR. 

(Supreme  Court  of  North  Carolina.    Nov.  26, 

1901.) 

CRTlflNAL  I<AW— FAILtniB  TO  WORK  ROAD. 
Where  defendant,  in  response  to  the  no- 
tice of  the  road  oyenseer  to  meet  him  at  a  cer- 
tain  place  on  a  certain  day  to  work  the  road, 
presents  himself,  and  the  overseer  is  not  pres- 
ent bnt  unknown  to  defendant  postpones  the 
date  of  commencing  the  work  to  the  day  fol- 
lowing, defendant  will  not  be  fonnd  guilty  of 
failnre  to  woric  the  road  on  his  not  presentintc 
himself  on  the  second  day  or  thereafter,  though 
the  notice  called  for  two  days'  work. 

Appeal  from  superior  coart,  Catawba  coun- 
ty; CoonciU,  Jndge. 

Jacob  Yoder  was  convicted  of  fafluie  to 
work  road,  and  he  appeals.    Reversed. 

Tliis  case  was  tried  in  the  court  below  on 
aiqpeal  from  the  Judgment  of  a  Justice  of  the 
peace.  The  Jury  rendered  the  following  spe- 
cial verdict:  "Tliat  defendant  was  a  resident 
and  citizen  of  Jacob's  Fork  township,  and 
was  liable  to  work  on  the  public  roads  of 
said  township.  He  was  indicted  for  failing 
to  work  the  road.  He  was  served  with  no- 
tice by  one  Whltentf ,  who  was  overseer  of  a 
portion  of  the  public  road  leading  from  Hick- 
ory to  King's  Mountain.  Said  Whltener  was 
a  resident  and  citizen  of  Hickory  township, 
tnit  was  appointed  overseer  of  the  road  by 
the  board  of  supervisors  of  Jacob's  Fork 
township.  The  said  overseer  notified  the  de- 
fendant who  had  been  assigned  to  him  as 


one  of  his  hands^  to  meet  him  at  the  forks 
of  the  roads  In  Hickory  townsliip  to  work 
for  two  days.  The  notice  was  three  days  or 
more  before  the  day  fixed  for  the  working 
to  begin.  He  was  to  begin  on  that  portion 
of  the  road  bi  Hickory  township.  Defendant 
went  to  the  place  at  the  time  prepared  to 
begin  work.  The  overseer  was  not  there,  and 
did  not  arrive  during  the  day.  The  defend- 
ant did  not  go  on  the  second  day.  The  over- 
seer did  not  work  the  first  day,  but  at  tlie 
request  of  some  of  the  hands,  did  not  work 
until  the  second  day.  The  defendant  bad 
no  notice  of  the  postponement.  The  road  he 
was  to  work  was  not  on  the  dividing  line  be- 
tween Hickory  and  Jacob's  Fork  townships. 
One  hundred  and  fifty  yards  of  the  road  was 
in  Hickory  townslilp,  the  residue  in  Jacob's 
Fork  township.  If,  upon  the  foregoing  facts, 
the  court  is  of  the  opinion  ttiat  defendant  Is 
guilty,  then  the  Jury  find  him  guilty;  but  If 
the  court  is  of  the  opinion  that  be  is  not 
guilty,  then  the  Jury  so  find."  Upon  the 
special  verdict  the  court  pronounced  the  de- 
fendant guilty,  and  he  appealed  from  the 
Judgment 

h.  Ia  Wltherspoon,  for  appellant  Brown 
Shepherd,  for  the  State. 

DOUOIAS,  J.  (after  sUtlng  the  facts). 
We  think  his  honor  erred  in  pronouncing  the 
defendant  guilty  upon  the  special  verdict. 
The  defendant,  being  notified  to  meet  the 
overseer  at  a  certain  place  and  on  a  certain 
day,  was  presoit  at  the  time  and  place  ap- 
pointed. That  he  did  not  meet  the  over- 
seer was  the  overseer's  fault  and  not  his 
own.  It  is  contended  that  the  defendant  is 
guilty  because  he  failed  to  return  the  second 
day.  Where  ought  he  to  have  gone?  It  is 
true,  he  was  summoned  to  work  two  days, 
but  he  was  not  summoned  to  meet  the  over- 
seer at  the  same  place  on  both  days.  If  the 
overseer  had  worked  the  road  with  his  bands 
on  the  day  appointed,  surely  he  would  have 
gotten  out  of  sight  of  the  starting  place  by 
tlie  second  day.  Moreover,  the  defendant 
had  no  notice  of  the  postponement  and  had 
no  assurance  of  meeting  the  hands  on  the 
second  day.  If  the  overseer  could  postpone 
the  work  without  notice  for  a  day,  why  could 
be  not  do  it  for  a  week?  And  yet,  could  a 
man  be  expected  to  lose  a  week's  time  in 
the  vain  endeavor  to  do  two  days'  work? 
The  general  road  law  is  burdensome  enough, 
without  our  adding  any  additional  burden 
by  Judicial  construction.  In  our  opinion,  the 
defendant  has  complied  with  the  notice  as 
far  as  could  reasonably  be  required,  and  Is 
therefore  not  guilty.  This  ends  the  case,  and 
it  is  not  necessary  for  us  to  discuss  the  in- 
teresting questions  raised  by  the  motion  in 
arrest  of  Judgment 

The  Judgment  of  the  court  below  is  re- 
versed.   Reversed. 
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TJBT  T.  BROWN. 

(Sapreme  Court  of  North  Carolina.    Not.  26, 

1901.) 

GUARDIAN  AND  WARD  —  CONVBRMON  OF 
FUNDS— REMOVAL  —  SPBICIAL  PROOBBDING  — 
SUPERIOR  COURT-JURISDICrnON. 

1.  Under  Laws  1887,  c.  276,  providinK  that 
whenever  any  special  proceeding  begun  before 
the  clerk  is  for  any  Kroond  sent  to  the  superior 
court  the  judge  shall  determine  all  ntatters  in 
controversy  at  the  request  of  either  party,  the 
superior  court  has  jurisdiction  of  an  appeal 
in  a  proceeding  begun  before  the  clerk  for  the 
removal  of  a  guardian. 

2.  A  guardian  who  qualifies  for  the  purpose 
of  using  his  ward's  money  in  bis  buBiness,  and 
who  so  uses  it  during  the  guardianship,  is 
guilty  of  a  conversion,  within  Code,  i  1683, 
subsec.  1,  authoricing  his  removal. 

Appeal  from  superior  court,  Cabarrus  coun- 
ty; Allen,  Judge. 

Proceeding  by  Lillle  Ury,  by  next  frioid, 
against  R.  A.  Brown,  to  remove  the  latter 
as  her  guardian,  begun  before  the  clerk  of  the 
superior  court,  who  refused  such  removal, 
and  complainant  appealed  to  the  supertor 
court,  and  from  its  Judgment  removing  de- 
fendant he  appeals.    Affirmed. 

W.  G.  Means,  for  appellant.  Self  &  Wbit- 
ener  and  Montgomery  &  Crowell,  for  appel- 
lee. 


M0NT60MERT,  J.  This  was  a  ap^ial 
proceeding,  the  object  of  which  was  the  re- 
moval of  the  defendant  from  the  guardian- 
ship of  the  complainant  It  appears  to  us 
from  that  part  of  the  record  of  the  proceed- 
ings before  the  clerk  that  there  might  have 
been  some  doubt  before  the  enactment  of 
chapter  276,  Acts  1887,  as  to  whether  the 
superior  court  in  term  had  Jurisdiction  when 
the  case  was  heard  there  But  since  then 
it  seems  that  whenever  any  civil  action  or 
special  proceeding  begun  before  tbe  clerk 
be  for  any  ground  whatever  sent  to  tbe  su- 
perior court  before  tbe  Judge,  tbe  Judge  shall 
have  Jurisdiction,  and  try  and  determine  all 
matters  in  controversy  at  tbe  request  of  ei- 
ther party,  if  be  shall  think  it  expedient 
Roseman  ▼.  Roseman,  127  N.  C.  494,  37  S. 
E.  518.  Many  of  the  matters  alleged  as 
grounds  for  removal  of  tbe  guardian  were 
trivial,  and  there  is  no  trace  of  dishonesty 
on  his  part  in  connection  with  the  matters 
connected  with  his  trust  But  upon  the  parts 
of  the  complaint  and  answer  which  concern 
tbe  use  of  the  guardian  fund  by  the  guardian 
(defendant)  in  his  own  business  the  Judgment 
of  removal  ought  to  have  been  made,  and  it 
is  therefore  unnecessary  to  consider  tbe  oth- 
er exceptions  of  the  defendant  The  defend- 
ant admitted  that  he  quallfled  as  guardian 
for  the  purpose  of  using  the  money  in  his 
own  business,  and  bad  used  it  during  tbe 
Kuardlanshlp.  That  was  a  conversion  of  the 
funds  of  his  ward  to  his  own  use,  within 
tbe  meaning  of  section  1583,  subaec  1,  of  the 
Code. 

No  enor. 


STATE  T.  AUSTIN. 

(Supreme  Court  of  North  Carolina.    Nov.  26, 

1901.) 

LARGBNT— CIRCUMSTANTIAL   BVIDBNCB— 
INSTRUOnONB. 

Accused  was  charged  with  larceny  of 
money,  and  the  second  day  after  his  imprison- 
ment money  in  a  shot  sack  bad  been  found  lyiuK 
in  a  public  lot,  but  there  was  no  evidence  that 
defendant  had  pat  it  there,  or  had  any  op- 
portunity to  do  so.  The  court  charged  as  to 
circumstantial  evidence,  and  that  there  being 
no  evidence  that  the  lot  where  the  money  was 
found  was  in  actual  or  constructive  possession 
of  accused,  if  the  money  found  there  was  tbe 
property  of  the  prosecutor  no  presumption  of 
defendant's  guilt  was  raised  thereby;  but  re- 
fused to  also  charge,  as  requested  by  accused, 
that  the  finding  of  the  money  on  the  lot  was 
not  a  circumstance  against  the  defeudant. 
Held,  that  the  court's  refusal  was  error. 

Appeal  from  superior  court  Rowan  county; 
Coble,  Judge. 

J.  F.  Austin  was  convicted  of  larcoiy,  and 
be  appeals.    Reversed. 

T.  F.  Eluttz,  for  appellant  Brown  Shep- 
herd, for  tbe  State. 

DOUGLAS,  J.  This  is  a  convIcUon  for  the 
larceny  of  money  from  one  Surratt  The 
evidence  is  entirely  circomstantlal.  There 
are  various  exceptions,  but  only  one  that  we 
think  necessary  to  consider.  Tbe  defend- 
ant's sixteenth  prayer  for  Instruction  is  as 
follows:  "In  this  case  there  Is  no  evidence 
that  tbe  lot  on  which  the  bag  of  money  is 
said  to  have  been  found  was  at  any  time  in 
the  actual  or  constructive  possession  of  the 
defendant  and  therefore^  If  the  Jury  believe 
that  the  money  so  found  was  the  pr<H)erty  of 
Surratt,  no  presumption  of  defendant's  guilt 
is  raised  thereby,  as  the  defendant  had  no 
dominion  or  control  over  said  premises  (and 
the  alleged  finding  of  said  money  on  said  lot  is 
not  a  circumstance  against  the  defendant  in 
this  case)."  His  honor  gave  tbe  instruction  as 
asked,  except  tbe  latter  part  that  Is  in  par- 
entheses. This,  we  think,  he  should  have 
given,  in  view  of  tbe  evidence.  It  appears 
from  tbe  evidence  that  the  defendant  was 
arrested  and  put  in  Jail  on  the  night  or  even- 
ing of  July  3d,  and  remained  in  Jail  for  more 
than  a  month.  In  the  afternoon  of  the  sec- 
ond day  after  his  arrest  and  imprisonment 
one  of  the  witnesses  found  $35  in  money  in 
a  shot  sack  lying  exposed  in  a  public  lot  used 
as  a  camping  lot  It  does  not  appear  how  it 
got  there,  and  there  Is  no  evidence  even  tend- 
ing to  show  that  tbe  defendant  had  put  it 
there.  It  does  appear  that  he  was  held  in 
close  custody  after  his  arrest  and  bad  no 
opportunity  thereafter  of  getting  to  the  lot 
The  loss  of  the  m(Hiey  seems  to  have  been 
generally  known,  and  it  seems  improbable 
that  it  should  have  Iain  in  so  public  a  place 
for  two  days  without  attracting  attention. 
Tbe  mere  fact  of  Its  being  found  there  un- 
der such  circumstances  is  no  evidence  that 
the  defendant  put  it  there,  and  therefore  no 
evidence  of  his  guilt    Every  one  of  the  gen- 
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era]  pnblic  had  equal  facilities  of  putting  It 
there  with  the  defendant  It  Is  true  th«y  did 
not  all  have  equal  facilities  for  stealing  It, 
but,  while  that  fact  might  be  a  circumstance 
to  go  to  the  Jury,  it  is  not  corroborated  by 
the  further  fact  of  the  money  being  found  In 
a  public  lot  two  days  after  the  defendant's 
Imprisonment  Circumstantial  evidence  may 
be  of  two  kinds,  consisting  either  of  a  num- 
ber of  consecutive  links,  each  depending  up- 
on the  other,  or  a  number  of  independent 
circumstances  all  pointing  In  the  same  direc- 
tion. In  the  former  case  it  is  said  that  each 
link -must  be  complete  In  Itself,  and  that  the 
resulting  chain  cannot  be  stronger  than  Its 
weakest  link.  In  the  latter  case  the  indi- 
vidual circumstances  are  compared  to  the 
strands  In  a  rope,  where  no  one  of  them 
may  be  auffident  in  Itself,  but  all  together 
may  be  strong  enough  to  prove  the  guilt  of 
the  defendant  beyond  a  reasonable  doubt 
But  it  necessarily  follows  that  in  either  case 
every  Individual  circumstance  must  in  itself 
At  least  tend  to  prove  the  defendant's  guilt 
before  It  can  be  admitted  as  evidence.  No 
possible  accumulation  of  Irrelevant  facts 
could  ever  satisfy  the  minds  of  the  Jury  be- 
yond a  reasonable  doubt  His  honor  prop- 
erly charged  that  "In  order  to  Justify  the 
inference  of  guilt  from  circumstantial  evi- 
dence, the  inculpatory  facts  must  be  incom- 
patible with  the  Innocence  of  the  accused, 
and  Incapable  of  explanation  upon  any  other 
reasonable  hypothesis  than  that  of  his  guilt." 
In  furtherance  of  this  instruction,  and  as  Its 
natural  corollary,  he  should  have  Instructed 
the  Jury  under  the  facts  of  this  case  that  the 
mere  finding  of  the  money  in  the  public  lot 
did  not  tend  to  prove  the  guilt  of  the  defend- 
ant and  therefore  should  not  be  considered 
by  them.  For  bis  failure  to  do  so  at  the 
prayer  of  the  defendant  a  new  trial  must  be 
ordered. 
New  trial. 


SMITB  V.  BICHARDS  et  al. 
(Supreme  Court  of  North  Carolina.     Nov.  26, 
1901.) 

JUDGMENTS-^OINT   DEBTORS— PAYMENT   BT 
PART— SUIT  FOR   BALANCB. 

1.  Where  plaintiff,  having  a  joint  judgment 
acainst  six  defendants,  accepts  payment  from 
tivo  of  one-sixth  each,  giving  each  a  receipt 
"to  release  him  in  fnll  of"  such  jndgment,  and 
thereafter  sues  all  the  defendants  to  collect  the 
balance  unpaid,  he  cannot  recover  against  the 
two  who  have  paid,  nor  jointly  against  the 
others,  bnt  may  have  judgment  against  each 
of  those  who  liad  not  paid,  separately,  for  one- 
gixtfa  of  the  original  jndgment. 

2.  Where  one  of  six  judgment  debtors  pays 
one-sixth  of  the  judgment,  taking  a  receipt  that 
it  is  to  release  him  in  full  of  such  judgment 
such  payment  is  not  in  compromise  of  the 
whole  or  any  part  of  the  debt  and  not  affected 
by  Oode,  {  5<4,  providing  that  a  payment  of 
less  than  the  amount  due,  made  on  an  agree- 
ment to  compromise  for  the  amount  of  snch 
payment  should  discharge  the  whole  debt 

3.  Under  the  constitution  of  1868  and  the 
Code,  the  rights  of  the  parties  to  an  action 


may  be  administered,  whether  legal  or  equi- 
table in  their  nature,  and  the  rights  of  defend- 
ants, as  between  themselves,  may  be  adjusted 
in  an  action  against  them. 

Appeal  from  superior  court  Gaston  coun- 
ty;   Allen,  Judge. 

Action  by  .Tohn  B.  Smith  against  John 
Richards  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed, 
and  Judgment  for  plaintiff. 

O.  F.  Mason  and  J.  N.  Holding,  for  appel^ 
lant    Jones  &  TlUett  for  appellees. 

FURCHES,  C.  J.  This  is  an  action  against 
several  defendants  upon  a  former  Judgment 
for  seven  hundred  and  odd  dollars,  being  the 
amount  of  costs  in  an  action  against  the 
plaintiff,  In  which  these  defendants  (plain- 
tiffs in  that  action)  had  failed,  and  Judg- 
ment was  entered  against  them  and  In  fa- 
vor of  the  plaintiff  in  this  action.  Since  the 
rendition  of  said  Judgment  two  of  the  de- 
fendants have  paid  the  plaintiff  their  aliquot 
parts,  and  the  plaintiff  gave  them  separate 
receipts  therefor,  as  follows:  "Received  of 
W.  S.  Richards  ninety-two  *Vioo  dollars  for 
one-sixth  the  costs  In  a  Judgment  rendered 
in  the  case  of  J.  B.  Richards  et  al.  v.  J.  B. 
Smith,  at  spring  term  of  the  superior  court 
March,  1889.  This  is  to  release  W.  S.  Rich- 
ards in  full  of  the  costs  of  suit  above  men- 
tioned. This  28th  day  of  December,  1896. 
[Signed]  John  B.  Smith."  The  other  receipt 
to  Fannie  Rutiedge  and  husband,  J.  L.  Rut- 
ledge,  is  the  same,  in  substance,  as  the  above. 
All  the  parties  against  whom  Judgment  was 
rendered  in  the  former  action  are  made  de- 
fendants in  this  action,  and  the  defendants 
W.  S.  Richards  and  Fannie  Rutiedge  and  her 
husband,  J.  L.  Rutiedge,  did  not  plead,  but 
the  other  defendants  answered,  and  set  up 
the  above-mentioned  receipt  as  a  release  and 
discharge  of  them  from  any  liability  on  said 
Judgment  This  presents  the  only  question 
In  the  case. 

It  .seems  that  originally  contribution  be- 
tween co-obligors  was  held  to  rest  upon  a 
moral  obligation  only,  and  courts  of  equity 
alone  could  enforce  It  Moore  v.  Isley,  22 
N.  C.  372.  But  at  a  later  date,  courts  of 
law  in  many  Jurisdictions  considered  it  a 
Joint  obligation  in  the  nature  of  a  contract, 
and  actions  at  law  were  sustained  when 
they  were  to  recover  only  an  aliquot  part 
Pars.  Cont  (3d  Ed.)  34,  35.  But  where 
more  than  this  was  demanded  on  account 
of  insolvency  or  for  other  cause,  it  still 
remained  a  matter  for  the  courts  of  eq- 
uity, as  courts  of  law  could  not  adjust  eq- 
uities between  the  parties.  But  It  seems 
probable  that  the  courts  of  law  In  this  state 
still  declined  to  take  Jurisdiction  of  matters 
of  contribution,  as  we  find  that  in  1807  the 
legislature  passed  an  act  authorizing  co- 
sureties to  bring  acti(W8  on  the  case  in  as- 
suiiq>sit  for  contribution.  Sherrod  v.  Wood- 
ard,  15  N.  C.  360,  25  Am.  Dea  714;  section 
2094,  Code.  But  this  act  only  applied  to  co- 
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snretles,  and.  It  would  seem,  left  the  law 
as  to  coprtnclpala  as  before  Its  passage; 
and,  whether  this  remained  so  or  not  under 
the  divided  Jurisdiction  it  Is  not  so  now  un- 
der the  constitution  of  1S08  and  the  Code. 
Bnssell  v.  Adderton,  64  N.  O.  417;  Dudley 
7.  Bland,  83  N.  C.  220;  Craven  v.  Free- 
man, 82  N.  C.  361.  The  rights  of  the  par- 
ties may  now  be  administered,  whether  legal 
or  equitable  in  their  nature.  Russell  v.  Ad- 
derton and  Dudley  v.  Bland,  supra.  And  the 
rights  of  defendants,  as  between  themselves, 
may  be  adjusted  and  settled  in  an  action 
against  them.  Carr  y.  Smith  (at  this  term) 
39  S.  B.  831. 

This  is  not  an  action  for  contribution. 
That  right  does  not  arise  at  law  or  In  equity 
until  the  co-obligor  has  paid  the  money. 
And  none  has  been  paid  in  this  case  by  ei- 
ther of  the  defendants  who  are  contesting 
the  plaintiffs  right  to  recover.  But  the 
doctrine  of  contribution  Is  Involved,  and  It 
was  necessary  to  consider  It  In  determining 
the  rights  of  the  parties. 

The  defendants  contend  that  the  payments 
of  W.  S.  Richards  and  Rntledge  and  wife, 
and  their  discharge,  was  a  discharge  of 
them.  It  was  admitted  by  defendant  that 
the  "receipt"  was  not  a  release,  as  it  was 
not  under  seal.  But  it  was  ingeniously  ar- 
gued that  the  reason  that  a  partial  pay- 
ment and  receipt,  stating  that  it  was  in  full, 
were  not  a  discharge,  was  because  there 
was  no  consideration  to  support  It  beyond 
the  amount  paid,  and  that  It  was  nudum 
pactum  for  all  above  the  amount  paid,  where- 
as a  similar  receipt,  under  seal,  would  be 
a  discharge,  because  the  seal  Imported  a 
consideration;  and  It  was  argued  that  the 
act  of  1874-7B  (section  574,  Code)  supplied 
the  consideration,  and  a  receipt  now  for  a 
part  was  as  effective  as  If  it  was  under  seal. 
This  is  so  In  cases  where  the  statute  applies, 
but  it  seems  to  have  no  application  to  this 
case. 

The  receipt  does  not  seem  to  have  been 
Intended  as  a  compromise  of  the  whole  nor 
of  any  part  of  the  debt  It  was  a  payment 
in  full  of  the  defendants'  aliquot  parts  of 
the  Judgment,  and  a  discharge  of  the  par- 
ties paying  It  from  any  further  liability. 
And,  as  these  defendants  are  discharged 
form  paying  anything  more,  it  Is  a  discharge 
of  the  other  four  defendants  from  any  lia- 
bility beyond  their  aliquot  parts,— one-sixth 
each;  for,  as  plaintiff  could  recover  nothing 
more  out  of  W.  S.  Hiohards  and  Rntledge 
and  wife,  these  four  defendants  could  recov- 
er nothing  more  out  of  them,  as  tiielr  rights 
depend  upon  the  rights  of  the  plaintiff, 
Smith,  and  their  right  of  subrogation. 

We  do  not  feel  called  upon  to  enter  into 
a  further  discussion  of  the  principles  gov- 
erning this  case,  as  they  have  been  so  fully 
discussed  In  Russell  v.  Adderton  and  Craven 
V.  Freeman,  supra,  and  especially  in  Dudley 
V.  Bland,  supra.  It  therefore  follows  that 
the  plaintiff.  Smith,  Is  not  entitled  to  Judg- 


mMit  In  solldo  against  all  the  defendants, 
nor  is  he  entitled  to  such  a  Judgment  for 
the  unpaid  balance  against  the  four  de- 
fendants who  have  paid  him  nothing  on 
bis  former  Judgment,  but  that  be  Is  entitled 
to  a  Judgment  or  decree  against  them  sep- 
arately for  their  aliquot  parts;  that  is, 
against  John  Richards  for  one-sixth,  George 
Richards  for  one-sixth,  Sarah  Summerrow 
and  her  husband,  H.  M.  Summerrow,  for  <me- 
sixtb,  and  Elizabeth  Jenkins  and  husband 
for  one-sixth.  No  right  of  contribution  ex- 
ists between  them  upon  said  Judgment,  nor 
Is  either  of  these  defendants  liable  to  the 
plaintiff  for  anything  more  than  his  Judg- 
ment for  the  said  one-sixth  of  the  orlg^lnai 
debt 

There  Is  error,  and  Judgment  should  be 
entered  as  above  Indicated.    Error. 


STATE  V.  GARNER. 

(Supreme  Court  of  North  Carolina.    Nov.  2G. 
1901.) 

ASSAULT  TO  RAP9-INSTRUCTI0N3— EVIOBNCE 
— SUFFICIBJNCT-QUBSTIONS  FOR  JURY. 

1.  Where,  on  a  prosecution  for  assault  witli 
intent  to  commit  rape,  it  appeared  that  prose- 
cutrix, becoming  fiigatened  at  accused,  who 
was  just  ahead  of  her,  turned  and  ran,  and 
was  pursued  by  him  for  some  distance,  wheu 
he  stopped  on  nearing  a  house,  it  was  proper 
to  instruct  that  if  accused  acted  so  as  to  put 
prosecntrix  in  reasonable  fear  of  him,  and 
caused  her  to  turn  from  her  path,  it  was  an 
assault,  and,  if  he  assaulted  her,  and  intended 
to  catch  her,  and  have  Intercourse  with  her  by 
force,  against  her  will,  and  intended  to  over- 
come at  all  hazards  any  resistance  she  might 
offer,  they  should  find  accused  guilty. 

2.  It  was  proper  to  instruct  that,  if  an  as- 
sault was  committed  by  accused,  as  so  defined, 
and  the  jnry  had  a  reasonable  doubt  of  a 
felonious  purpose  to  effect  an  actual  sexual 
intercourse  by  force  against  prosecutrix's  will, 
they  should  find  him  guilty  of  simple  assault 

3.  On  a  prosecution  for  assault  with  intent 
to  rape  it  is  not  prejudicial  to  accused  for  the 
court  in  defining  a  simple  assault  to  state  the 
punishment. 

4.  Prosecutrix,  with  her  8  year  old  brother, 
was  walking  along  a  railroad,  when  she  ob- 
served accused,  a  colored  man,  about  20,  some 
distance  ahead,  going  in  the  same  direction. 
Accused  slowed  his  gait  as  did  prosecutrix. 
Accused  kept  stoppiuK,  and  looking  back,  and 
folding  his  nnns  in  front  of  him  and  opening 
them,  and  shook  his  hat  at  her.  Prosecutrix 
changed  to  a  dirt  road,  and  accused  did  like- 
wise, and  she,  becoming  frightened,  turned  and 
ran,  accused  pursuing  her  until  he  stopped  on 
coming  in  sight  of  a  house  to  whicli  prosecutrix 
was  fleeing.  There  was  a  school  house,  and 
school  in  session,  about  200  yards  from  where 
prosecntrix  began  to  run,  and  two  dwellings 
m  sight  where  people  lived.  Eeld  anffldent, 
on  indictment  for  assault  with  intent  to  rape, 
to  require  submission  to  the  jury. 

Furches,  C.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  superior  court  Gaston  coun- 
ty;  Hoke,  Judge. 

Walter  Gamer  was  convicted  of  an  as- 
sault with  Intent  to  commit  rape,  and  he  ap- 
peals.   Affirmed. 
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D&Fendant  was  tried  upon  a  bill  of  Indict- 
moit  for  an  assault  wltb  Intent  to  commit 
rape  upon  Beolah  White.  A  concise  state- 
ment ot  the  evidence  shows  that  Beulah 
Wblte,  a  white  girl,  about  14  years  old,  was 
walking  along  the  railroad  track  near  Gas- 
tonla,  accompanied  by  her  little  brother, 
about  8  years  old.  She  saw  defendant,  a 
colored  man,  about  19  or  20  years  old,  of 
ordinary  and  usual  size  and  rigor  of  a  man 
of  that  age,  walking  along  the  track  about 
200  yards  ahead  of  her,  going  in  the  same 
direction  she  was.  While  so  walking,  de- 
fendant slowed  his  gait,  and  she  slowed  hers. 
He  would  stop  and  look  back,  and  she  would 
stop;  and  he  kept  on  stopping  and  looking, 
and  folding  his  arms  In  front  of  him  and 
opening  them,  and  once  shook  his  hat  at 
her  while  looking  back.  Sh^  would  change 
from  the  railroad  track  to  the  dirt  road 
which  ran  parallel  with  It,  and  he  would 
likewise  change  and  keep  In  front  of  her. 
She  continued  to  change  and  he  continued 
to  duinge  until  she  had  gotten  within  30 
feet  of  him,  when  he  turned  back,  and  she 
became  so  frightened  she  turned  and  ran  up 
a  side  way  leading  towards  her  cousin's 
house,  about  200  yards  away,  carrying  her 
little  brother  by  the  hand.  He  ran  after 
her  about  60  feet,  and  bad  gotten  wlthhi 
About  15  feet  of  her,  when  he  stopped.  The 
bouse  at  this  place  where  he  stopped  could 
not  be  seen  on  account  of  the  com  stand- 
ing In  the  Held.  Defendant  did  not  speak, 
nor  did  she.  When  she  got  to  the  porch  of 
the  house,  she  looked  back,  and  saw  de- 
fendant going  down  the  railroad.  The  house 
could  not  be  seen  from  the  place  where  she 
began  to  run  because  of  the  thick  com  stand- 
ing In.  the  field.  There  was  a  school  house 
<and  school  was  being  taught  therein)  about 
200  or  300  yards  from  where  she  began  to 
run,  and  In  sight,  and  two  dwelling  houses  In 
sight,  where  people  lived.  This  occurred 
about  3  o'clock  In  the  afternoon.  There  was 
.also  evidence  of  defendant's  flight  when  ap- 
proached by  the  ofllcers  that  afternoon.  De- 
fendant Introduced  no  testimony,  and  de- 
murred to  the  evidence  of  the  state  upon  the 
ground  that  it  was  not  sufficient  to  be  sub- 
mitted to  the  jury  to  convict  Demurrer 
was  overruled,  and  defendant  excepted.  To 
the  following  parts  of  his  honor's  charge 
to  the  Jury  the  defendant  excepted:  "(1) 
That  if  the  jury  are  satlsfled  beyond  a  rea- 
sonable doubt  that  defendant  acted  in  such 
a  manner  as  to  put  Beulah  White  in  reasona. 
ble  fear  of  personal  violence  from  him,  and 
eansed  her  to  turn  from  her  path,  and  es- 
cape and  avoid  him.  this  would  be  an  as- 
sault on  his  part;  and  if  the  jury  are  satis- 
fied beyond  a  reasonable  doubt  that  he  as- 
saulted her,  and  that  he  Intended  to  catch 
her,  and  then  have  sexual  Intercourse  with 
her  by  force  and  violence,  and  against  her 
will,  that  he  Intended  to  overcome  at  all 
hazards  any  resistance  she  might  offer,  they 
-would  render  a  verdict  of  guilty  as  charged 


in  the  blU  of  indictment  (2)  That  If  the 
jury  are  satlsfled  beyond  a  reasonable  doubt 
that  an  assault  was  committed  by  defendant 
as  defined  and  stated  above,  and  have  a 
reasonable  doubt  of  the  felonious  purpose  to 
effect  an  actual  sexual  intercourse  by  force 
and  violence  and  against  her  wlU,  as  stated, 
they  would  render  a  verdict  of  not  guilty 
of  the  felony,  but  guilty  of  simple  assault. 
(3)  The  jury,  after  being  out  some  time,  re- 
turned Into  court,  and  requested  the  court  to 
restate  the  law  on  the  different  phases  of  the 
testimony;  and  the  court  hi  defining  the 
case  of  simple  assault  added  (Inadvertently) 
'in  which  case  the  punishment  could  be  a 
fine  of  fifty  dollars  or  thirty  days  on  the 
roads.'"  Verdict  of  "Guilty  as  charged  in 
the  indictment"  was  rendered,  and  motion 
for  new  trial  overruled,  sentence  Imposed, 
and  defendant  appealed. 

A.  6.  Mangum,  for  appellant  Brown 
Shepherd  represented  the  Attorney  General 
for  the  State. 

COOK,  J.  (after  stating  the  case).  The 
first  two  exceptions  to  the  charge  are  with- 
out merit  As  to  the  third,  we  do  not  see 
that  any  prejudice  was  done  the  defendant 
by  his  honor's  charge  as  to  the  punishment. 
In  passing  upon  the  issues  in  a  criminal 
action,  the  jury  know  that  some  punishment 
follows  a  verdict  of  guilty.  They  are  enti- 
tled to  be  Informed  upon  the  law  creating 
the  offense  charged,  and,  as  the  punishment 
prescribed  is  a  part  thereof,  we  see  no  rea- 
son why  the  court  should  not  accurately  and 
correctly  Inform  them  as  to  the  same,  rather 
than  leave  them  to  rely  upon  their  own  in- 
formation. The  difficult  question  Involved 
in  this  case  is  whether  the  evidence  and  cir- 
cumstances set  out  amount  to  evidence  fit  to 
go  to  the  jury,  and  upon  which  they  could 
reasonably  find  the  defendant  guilty  of  com- 
mitting the  assault  with  the  Intent  charged. 
The  facts  are  very  similar  to  those  stated 
In  State  v.  Neely,  74  N.  C.  425,  21  Am.  Rep. 
496,  and  similar  to  those  In  State  ▼.  Mas- 
sey,  8C  N.  0.  658,  41  Am.  Rep.  478,  but  con- 
tain evidence  of  intent  and  purpose  not  ap- 
parent in  those  cases.  In  applying  the  rule 
that  "when  the  act  of  a  person  may  rea- 
sonably be  attributed  to  two  or  more  mo- 
tives, the  one  criminal  and  the  other  not 
the  humanity  of  our  law  will  ascribe  It  to 
that  which  Is  not  criminal,"  we  are  not  able 
to  find  evidence  upon  which  we  can  attribute 
his  motive  to  any  other  than  to  ravish  the 
prosecuting  witness.  Neither  does  the  tes- 
timony, nor  any  of  the  circumstances  or 
surroundings,  suggest  any  other  motive. 
Theft  (or  robbery)  is  negatived  by  the  ab- 
sence of  any  visible  or  known  property  to 
steal.  No  gradge  or  grievance  or  offense 
appears  upon  which  to  base  a  suspicion  of 
malice  or  anger  Inducive  to  murder  or  per- 
sonal Injury.  No  acquaintance  or  social  re- 
lation appears  to  have  existed  which  would 
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suggest  tbe  Idea  of  romp,  joke,  or  play. 
Nothing  suggests  that  he  was  In  distress, 
and  needed  aid  or  Information  -whicb  could 
have  been  obtainable  from  the  prosecuting 
witness.  His  conduct  while  walking  In  front 
of  the  girl  indicates  a  flirtation  not  warrant- 
ed by  tbe  social  or  racial  relations  of  the 
parties.  The  signs  made  to  her  by  folding 
his  arms  in  front  of  him  and  opening  them— 
suggestive  of  hugging  her— Indicated  amor- 
ousness, and  shaking  his  hat  at  her  might  be 
considered  as  soliciting  a  kindly  resxwuse. 
Failing  in  his  strategy  to  enlist  her  favora- 
ble attention,  which  became  evident  to  him 
when  she  turned  and  ran  as  soon  as  he  turn- 
ed back,  carrying  by  the  hand  her  little 
brother,  he  pursued  her,  and  only  stopped 
when  nearlng  the  sight  of  the  bouse  to  which 
she  was  fleeing.  For  what  purpose  could  he 
have  chased  her?  Was  not  such  conduct  by 
him  evidence  fit  to  go  to  the  Jury  in  deter- 
mining the  Intent  with  which  he  pursued 
her?  We  think  It  was,  and  sustain  bis 
honor  in  so  ruling. 

There  Is  no  evldraice  to  establish  any  mo- 
tive other  than  to  do  an  unlawful  act  None 
was  expressed.  He  did  not  speak,  nor  did 
she.  Every  person  is  presumed  to  have  in- 
tended tbe  natural  consequences  of  his  acts, 
and  It  must  follow  that  he  is  presumed  to 
have  made  the  attempt  to  commit  it,  If  the 
act  done  would  be  such  as  would  apparently 
result.  In  the  natural  course  of  events,  In  the 
commission  of  the  crime  itself,  if  not  pre- 
vented. The  Intent  was  locked  up  In  his 
own  breast,  and  can  only  be  Interpreted  by 
his  acts  and  conduct  under  the  circumstan- 
ces and  surroundings.  An  assault  Is  an  In- 
tentional attempt  by  violence  to  do  injury 
to  another.  But  bow  Is  the  Intention  to  be 
ascertained  otherwise  than  by  the  conduct? 
Intent  is  likewise  an  essential  element  In 
larceny,  burglary,  eta,  which  can  only  be 
ascertained  by  tbe  conduct  and  acts  and  cir- 
cumstances accompanying  tbe  transaction. 
But  It  is  argued  that  tbe  commission  of  the 
offense  charged  is  negatived  by  the  location, 
in  that  there  was  a  school  house  200  or  300 
yards  away,  and  a  dwelling  house  in  sight 
of  the  place  where  she  first  saw  him,  and 
that  she  was  accompanied  by  her  brother, 
eight  years  old.  But  that  is  only  evidence 
in  his  behalf,  to  be  considered  by  the  Jury 
in  Inquiring  Into  his  Intent  and  purpose;  the 
contention  being  that  It  would  be  unreasona- 
ble for  a  man  to  undertake  to  commit  a 
capital  felony  so  near  to  a  school  house 
where  a  school  was  In  session,  and  so  near 
dwelling  houses  where  people  lived,  when 
he  would  probably  be  caught,  and  the  chan- 
ces of  escape  so  limited.  But  the  rules  of 
reason  are  not  employed  by  tbe  criminaL 
If  they  were,  crime  would  rarely  be  commit- 
ted. Every  element  of  reason  is  wanting  in 
the  commission  of  the  crime  which  he  is 
charged  with  having  attempted.  Even  tbe 
instinct  of  brutes,  when  allowed  to  roam 
together  in  their  natural  state,  forbids  such 


an  act,  leaving  this,  the  most  fiendish  of  all 
offenses  against  nature,  within  the  possibili- 
ties of  the  humankind. 
There  is  no  error. 

DOUGLAS,  J.  (dissenting).  I  cannot  con- 
cur in  the  opinion  of  the  court  for  two  rea- 
sons. "While  I  am  not  prepared  to  say  that 
It  Is  reversible  error  for  the  Judge  to  tell  the 
Jury  what  is  the  punishment  of  the  crime,  I 
cannot  agree  with  the  court  that  the  Jury 
are  entitled  to  be  Informed  of  the  punish- 
ment The  Jury  have  nothing  to  do  with  the 
quantum  of  punishment  Their  only  province 
Is  to  determine  the  guilt  or  Innocence  of  the 
accused,  leaving  the  question  of  punishment 
to  be  determined  by  the  court  within  the 
limitations  of  law.  In  fact,  I  think  the  bet- 
ter practice  Is  not  to  Inform  the  Jury  of  the 
possible  punishment;  and  this  seems  to  have 
been  the  idea  of  the  Judge  below,  who  says 
that  he  did  so  "Inadvertently."  But  to  come 
to  the  vital  point  I  do  not  think  that  there 
was  sufficient  evidence  to  go  to  tbe  Jury. 
There  is  a  difference  in  the  measure  of  evi- 
dence In  civil  and  criminal  cases,  arising 
equally  from  reason  and  necessity.  The 
court  cites  the  cases  of  State  t.  Neely,  74  N. 
C.  425,  21  Am.  Rep.  490,  and  State  t.  Mas- 
sey,  86  N.  C.  658,  41  Am.  Rep.  47&  The  for- 
mer, decided  by  a  divided  court,  is  distinctly 
overruled  in  the  latter  case  by  a  unanimous 
court  I  cannot  better  express  my  own  views 
than  by  citing  from  the  opinion  in  Massey's 
Oase,  where  this  court  says,  on  page  660,  86 
N.  C,  and  page  478,  41  Am.  Rep.:  "In  order 
to  convict  a  defendant  on  the  charge  of  an 
assault  with  intent  to  conunlt  rape,  tbe  evi- 
dence should  show  not  only  an  assault,  but 
that  the  defendant  Intended  to  gratify  bis 
passion  on  the  person  of  the  woman;  and 
that  he  Intended  to  do  so  at  all  events,  not- 
withstanding any  resistance  on  her  pdrt  (cit- 
ing authorities].  When  the  act  of  a  person 
may  reasonably  be  attributed  to  two  or  more 
motives,  the  one  criminal  and  the  other  not. 
the  himianlty  of  our  law  will  ascribe  it  to 
that  which  is  not  criminal.  'It  Is  neither 
charity,  nor  common  sense,  nor  law  to  infer 
the  worst  intent  wbldi  the  facts  will  admit 
of.  The  reverse  is  the  rule  of  Justice  and 
law.  If  the  facts  will  reasonably  admit  the 
inference  of  an  intent,  which,  though  Im- 
moral, is  not  criminal,  we  are  bound  to  infer 
that  Intent'  [citing  State  v.  Neely,  dissenting 
opinion].  Every  man  is  presumed  to  be  In- 
nocent until  the  contrary  is  proved,  and  it 
Is  a  well-established  rule  In  criminal  cases 
that  If  there  Is  any  reasonable  hypothesis 
upon  which  the  circumstances  are  consistent 
with  the  innocence  of  the  party  accused,  the 
court  should  instruct  the  Jury  to  acquit  for 
the  reason  the  proof  fails  to  sustain  the 
charge."  "There  is  no  evidence  in  this  case, 
in  our  opinion,  from  wiilch  a  Jury  might  rea- 
sonably come  to  the  conclusion  that  the  de- 
fendant Intended  to  have  carnal  knowledge  of 
the  person  of  the  prosecutrix  at  all  hazards 
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and  against  her  wUL  At  moat  tbe  drcnm- 
stonces  only  raised  a  snspldon  of  his  pur- 
pose, and  therefore  should  not  have  been  left 
to  the  consideration  of  the  Jury."  I  have  cit- 
ed thus  fully  from  Massey's  Case  because  it 
Is  the  leading  case  upon  the  subject,  being 
a  carefully  considered  opinion  by  a  unani- 
mous court  of  acknowledged  learning  and 
sagacity.  In  the  case  before  us  there  is  no 
evidence  whatever  that  the  defendant  ever 
touched  the  girl,  that  he  ever  spoke  to  her, 
or  that  he  made  any  gesture  that  was  in  it- 
self either  lewd  or  obscene.  It  appears  that 
he  might  have  caught  her  if  be  had  wished 
to,  and.  If  he  did  not  wish  to,  he  was  not 
guilty.  In  our  abhorrence  of  the  crime  with 
which  he  is  charged,  we  must  not  lose  sight 
of  the  fact  that  to  convict  an  innocent  man 
of  such  a  crime  would  be  in  Itself  a  terrible 
^Tong.  Such  crimes  should  be  promptly  and 
severely  punished,  but  the  accused  should  be 
fairly  tried.  I  am  In  favor  of  punishing 
criminals,  but  not  of  making  criminals  by  as- 
sumption of  fact  or  construction  of  law. 
That  the  defendant  is  guilty  of  a  simple  as- 
sault, I  do  not  doubt;  bat  be  does  not  appear 
to  have  been  guilty  of  tbe  crime  of  which  he 
was  convicted.  What  was  his  motive  I  do 
not  know.  It  may  have  been  mere  imper- 
tinence, or  a  malicious  desire  to  frighten  a 
cliild,  which  we  see  too  often  In  older  per- 
sons. Let  it  be  what  It  may,  I  cannot  dis- 
tinguish the  underlying  principles  In  this 
case  from  those  in  Massey's  Case,  and  hence 
I  must  dissent  from  the  opinion  of  the  court. 
I  may  be  wrong,  but  I  can  never  hope  to 
have  greater  learning  tlian  Smith,  or  a  more 
chivalrous  appreciation  of  tbe  highest  Ideals 
of  womanhood  than  Ashe  and  Ruffin. 


FURCHES,  C.  J. 
Ing  opinion. 


1  concur  In  tbe  disaent- 


STATB  V.  PETERSON. 

(Supreme  Court  of  North  Carolina.    Dec.  8, 

1901.) 

FORGERY— INDICTMENT— ALLBQATIONS  —  LOST 
INSTRVHKNT— EVIDENCE  OF  CONTENTS— IN- 
STRUCTION —  DRUNKENNESS  —  EXCUSE  POR 
CRIMB-FORQED  NOTE-ABSENCE  OP  REV- 
ENUE STAMP. 

1.  Where,  on  a  prosecntfon  for  forgery,  the 
Instrument  claimed  to  have  been  forged  is  lost, 
only  its  substance  need  be  charged  in  the  in- 
dictment, and  It  is  not  necessary  to  ailege  the 
losfi. 

2.  On  a  proaecntlon  for  the  torgery  of  a  note, 
the  same  being  shown  to  be  lost,  testimony 
as  to  the  snbstance  of  the  note  was  compe- 
tent. 

3.  Where  it  is  shown  that  defendant  was  in 
possession  of  the  forged  instrument,  attempt- 
ing to  utter  it,  it  was  proper  to  submit  the 
case  under  an  instruction  not  to  convict  un- 
less satisfied  that  the  defendant  attempted  to 
otter  it  for  personal  gain  or  a  fraudnlent  pur- 
pose. 

4.  It  was  proper  to  refuse  an  instruction 
that  dmnlienness  of  defendant  when  he  at- 
tempted to  ntter  the  forged  instrument  might 
be  considered  in  determining  the  intent  of  ac- 
cused. 

40  S.E.-1^ 


6.  The  fact  that  the  note  alleged  to  have 
been  forged  did  not  I)ear  a  revenue  stamp 
would  not  necessitate  a  verdict  of  not  guilty. 

6.  It  was  proper  to  instruct  that,  where  one 
has  been  found  in  possession  of  a  forged  in- 
strument, and  is  endeavoring  to  obtain  money 
or  advances  on  it,  it  raises  a  presumption  that 
defendant  either  forged  or  consented  to  the 
forgery,  and  that,  nothing  else  appearing,  he 
would  1m  presumed  to  be  guilty. 

Appeal  from  superior  court,  Catawba  coun- 
ty;   Counclll,  Judge. 

Ii.  R.  Peterson  was  convicted  of  forgery, 
and  he  appeals.    Affirmed. 

The  following  Is  the  indictment:  "The 
Jurors,"  etc.,  "present  that  L.  R.  Peterson," 
etc.,  "at  and  In  said  county,  willfully,  felo- 
niously, did  falsely  make,  forge,  and  counter- 
feit, and  did  cause  and  procure  to  be  falsely 
made,  forged,  and  counterfeited,  and  did  wit- 
tingly act  and  assist  in  the  false  making,  for- 
ging, and  counterfeiting,  a  certain  Instrument 
in  writing,  to  wit,  a  note,  which  said  false, 
fci-ged,  and  counterfeited  note  Is  in  substance 
as  follows,  that  is  to  say:  'On  the  Ist  of 
January,  1901,  we  promise  to  pay  R.  H.  Mar- 
tin one  hundred  and  twelve  dollars  and 
fifty  cents.  Value  received.  Sept  13,  1900. 
B.  M.  Morrow.  [Seal.]  W.  H.  Morrow. 
[Seal.],'— with  intention  to  defraud  the  said 
B.  M.  and  W.  H.  Morrow;  against  the  form 
of  the  statute,"  etc.  "(2)  And  the  Jurors 
aforesaid,"  etc.,  "do  further  present  that  said 
L.  R.  Peterson  did  afterwards,  to  wit,  on  tbe 
day  and  year  aforesaid,  at  and  in  tbe  coun- 
ty aforesaid,  willfully  and  feloniously  utter 
and  publish  as  true  a  certain  other  false, 
forged,  and  counterfeited  histmment  in  writ- 
ing, to  wit,  a  note,  which  said  last-mentioned 
false,  forged,  and  counterfeited  paper  writ- 
ing Is  in  substance  as  follows,  that  is  to  say: 
'On  tbe  first  day  of  January,  1901,  we  prom- 
ise to  pay  R.  H.  Martin  one  hundred  and 
twelve  dollars  and  fifty  cents.  Value  receiv- 
ed. Sept.  13,  1900.  B.  M.  Morrow.  [Seal.] 
W.  H.  Morrow.  [Seal.],'— with  Intention  to 
defraud  the  said  B.  M.  and  W.  H.  Morrow; 
he,  the  said  L.  R.  Peterson,  at  the  time  he  so 
uttered  and  published  the  said  last-mentioned 
false,  forged,  and  counterfeited  note  as  afore- 
said, then  and  there  well  knowhig  the  same 
to  be  false,  forged,  and  counterfeited;  against 
tbe  form  of  the  statute,"  etc.  Defendant 
moved  to  quash  upon  the  ground  that  the  bill 
purported  to  set  out  the  alleged  forged  paper 
in  substance  only.  Motion  denied,  and  de- 
fendant excepted. 

Testimony  of  state:  A.  H.  Crowell  testi- 
fied: "Am  cashier  of  Newton  Bank.  De- 
fendant came  to  the  bank,  and  wanted  me 
to  cash  note  for  $112.50,  signed  by  B.  M. 
Morrow  and  W.  H.  Morrow.  Told  defendant 
I  could  not  cash  note,  for  the  reason  that  it 
was  not  Indorsed  by  the  payee,  Martin.  De- 
fendant said  that  Martin  was  on  the  Jockey 
ground;  that  he  would  btmt  him  up,  and 
have  him  Indorse  the  note.  Defendant  then 
left  and  was  gone  about  three  hours,  and 
came  back  with  tbe  note  Indorsed  by  'R.  H. 
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Martin'  in  pencil.  When  defendant  went 
away  from  the  bank,  be  passed  B.  M.  Mor- 
row, but  did  not  speak  to  Urn.  (Here  the 
state  proposed  to  prove  the  contents  of  tlie 
note.  Witness  stated  that  he  had  not  read 
the  entire  note.  Defendant's  objection  over- 
ruled. Exception.)  I  last  saw  tbe  note  In 
the  hands  of  B.  M.  Morrow,  the  state's  wit- 
ness. Cannot  give  tbe  entire  contents  of  the 
note  verbatim,  but  can  give  substance.  (De- 
fendant objected,  unless  be  could  give  tbe 
exact  contents.  Objection  overruled,  and  de- 
fendant excepted.)  The  note  was  for  $112.50, 
payable  to  R.  H.  Martin  January  1,  1901, 
signed  by  B.  M.  Morrow  and  W.  H.  Morrow. 
Note  was  dated,  but  I  do  not  recall  the  date. 
Wben  first  presented,  it  was  not  indorsed. 
When  presented  the  second  time,  it  was  In- 
dorsed. Wben  defendant  came  the  last  time 
to  get  the  note  cashed,  he  and  Morrow  went 
away  together  to  find  Martin,  the  man  he 
said  he  got  the  note  from.  Morrow  told  de- 
fendant that  be  did  not  sign  the  note." 
Oross-examlued:  "The  defendant  went  with 
Morrow  to  look  for  Martin,  and  said  he  would 
bring  Morrow  to  the  bank,  but  did  not  do  so. 
He  said  Martin  was  on  the  Jockey  ground, 
and  would  get  him  to  indorse  the  note.  I  do 
not  know  who  signed  or  Indorsed  it.  Am 
sure  as  to  the  names  on  the  note.  Defend- 
ant was  under  the  influence  of  whisky."  Re- 
direct: "Wben  defendant  came  back,  I 
went  out  with  him,  and  saw  Morrow."  B. 
M.  Morrow  testified:  "Mr.  Crowell  called  me 
up  to  where  he  and  defendant  were,  and 
handed  me  the  note,  and  said,  'Here's  the 
note  I  spoke  to  you  about.'  (Here  the  state 
proposed  to  prove  by  the  witness  the  con- 
tents of  the  note.  Defendant's  objection 
overruled.  Exception.)  I  can  give  substance 
of  note.  I  gave  note  to  Peterson.  It  was  for 
^112.90,  drawn  in  the  old  form  of  drawing  a 
note.  (Here  the  note  is  set  out.)  The  names 
were  to  the  left  comer  of  the  note,  and  the 
seals  were  to  the  right  I  asked  Peterson 
where  he  got  it.  He  said  from  R.  H.  Martin, 
and  that  Martin  told  him  that  he  (Martin) 
had  sold  me  three  bales  of  cotton,  and  had 
taken  my  note.  I  told  Peterson  that  Martin 
had  lied;  that  I  had  not  bought  any  cotton 
this  year.  I  know  nothing  of  the  note.  De- 
fendant said  that,  if  I  had  not  signed  the 
note,  to  take  it,  and  he  handed  it  to  me.  I 
said,  'I  am  not  the  proper  man  to  take  the 
note,  but  will  find  the  man  directly.'  I  then 
asked  defendant  who  R.  H.  Martin  was. 
He  said  it  was  little  Henry  Martin.  I  said 
I  did  not  know  any  such  man.  He  said, 
'Let's  go  and  hunt  hbn  up,'  and  we  went  to 
the  Jockey  ground.  Peterson  was  looking  for 
Martin,  and  I  was  looking  for  a  poUceman. 
While  going  to  the  Jockey  ground,  we  met 
up  with  J.  H.  Moser  and  Marcus  Slgman, 
and  I  said,  'Rnf,  let  me  have  that  note,  and 
let  these  men  say  if  father's  or  my  name 
appears  on  It'  He  handed  me  the  note.  The 
men  looked  at  It,  and  said  It  was  not  our 
handwriting.    We  did  not  find  Martin.    I  got 


defendant  to  come  back  with  me  towards 
town.  When  we  got  near  Galtber's  store,  he 
said  that  he  wanted  to  go  and  see  a  woman, 
and  left  me.  1  then  got  Bost,  chief  of  police, 
to  arrest  him  while  he  was  leavhig.  I  never 
saw  note  afterwards.  At  the  trial  defendant 
said  be  lost  the  note,  or  gave  it  to  the  wo- 
man." Cross-examined:  "Note  was  written 
on  a  small  piece  of  paper  in  red  Ink.  Date 
on  note  came  before  the  signatures.  Names 
on  note  were  more  to  left  of  note  than  to 
seals.  No  revenue  stamp  on  the  note.  The 
amount— $112.50— the  $112  was  written  out 
and  the  50  cents  was  in  figures.  Note  said 
Interest  from  date.  My  name  was  signed 
first.  The  names  were  not  in  the  body  of  the 
note.  I  was  in  town  all  that  day.  Knew  de- 
fendant well."  A.  A.  Sbuford  testified:  "Am 
president  of  Newton  Bank.  Know  defend- 
ant Met  him  at  livery  stable.  He  wanted 
me  to  cash  the  note.  I  told  bim  to  see  Crow- 
ell, the  cashier,  about  it;  that  he  could  prob- 
ably get  the  money  on  It  That  was  about 
2  o'clock  p.  m.  on  Monday  of  court  week. 
Defendant  had  a  drink  or  two  when  he  spoke 
to  me."  W.  H.  Morrow  testified  that  he 
never  signed  any  note  to  R.  H.  Martin.  State 
rested.  Defendant  introduced  no  testimony. 
Defendant  asked  the  following  special  In- 
structions in  writing:  "(1)  The  evidence  will 
not  warrant  yon  In  returning  a  verdict  of 
guilty  of  forgery,  or  the  false  making  of  the 
note  referred  to  in  the  indictment"  Not 
given.  "(2)  If  you  find  from  the  evidence 
that  note  referred  to  in  the  indictment  was 
forged,  you  cannot  convict  unless  you  find 
further,  beyond  a  reasonable  doubt,  that  de- 
fendant attempted  to  utter,  pass,  or  deliver 
said  note  for  personal  gain  or  for  a  fraudu- 
lent purpose.''  Given.  "(3)  Drunkenness,  al- 
though not  an  excuse  for  crime,  may  be 
considered  in  passing  upon  a  question  of  In- 
tent and  In  an  indictment  for  forgery  tbe 
burden  Is  on  the  state  to  establish  a  guilty 
knowledge  and  a  guilty  and  fraudulent  in- 
tent" Not  given.  "(4)  The  possession  of  a 
forged  paper  does  not  raise  even  a  prima 
fade  presumption  of  guilt."  Not  given.  "(5) 
It  being  shown  by  the  state  that  the  note  did 
not  bear  upon  it  a  revenue  stamp,  and  such 
paper  writing  being  one  on  which  no  action 
of  debt  or  contract  might  be  based,  yon  are 
instructed  that  in  this  case  you  cannot  re- 
turn a  verdict  of  guilty."  Not  given.  The 
court  then  charged  as  follows:  "Defendant 
is  indicted  for  forgery.  Bill  ccmtains  two 
counts.  In  order  to  convict  under  either 
count,  the  state  must  satisfy  you  from  the 
evidence  beyond  a  reasonable  doubt  of  de- 
fendant's guilt  Now,  what  does  it  take  to 
constitute  the  crime  of  forgery  or  the  utter- 
ing and  publishing  of  such?  [Here  the  court 
roads  the  statutes.]  You  will  observe  that  in 
either  case— that  of  forgery  or  that  of  utter- 
ing or  publishing  tbe  Instrument— the  guilty 
Intent  to  injure  or  defraud  must  appear.  It 
is  not  necessary,  in  order  to  constitute  the 
crime,  that  the  person  committing  the  for- 
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gery  shonld  be  the  gainer  thereby,  but  It  ia 
sufficient  If  there  Is  a  fraudulent  Intent  to 
deceive  by  a  forged  paper;  and  the  fact  that 
no  one  la  defrauded  is  Immaterial,  the  other 
elements  of  the  crime  being  established. 
That  where  one  Is  found  In  possession  of  a 
forged  Instrument,  and  Is  endeavoring  to  ob- 
tain money  or  advances  upon  It,  this  raises 
a  presumption  that  the  defendant  either 
forged  or  consented  to  forging  such  Instru- 
ment, and,  nothing  else  appearing,  the  per- 
son would  be  presumed  to  be  guilty.  There- 
fwe,  if  yon  are  satisfied  beyond  a  reasona- 
ble doubt  that  the  paper  (In  this  case  the 
note)  was  a  forgery,  and  that  defendant  had 
it  in  his  possession,  and  tried  to  obtain  m<m- 
<^y  from  Citowell  or  Shuford  or  the  bank  up- 
on it,  then  this  raises  a  presumption  of  guilt, 
and,  unless  he  has  rebutted  it,  you  will  re- 
turn a  verdict  of  guilty.  If,  uiMn  the  whole 
evidence,  any  reasonable  doubt  remains  as 
to  the  Innocence  of  defendant,  yon  will  give 
him  the  benefit  of  it,  and  return  a  verdict  of 
not  guilty."  The  court  further  charged  the 
Jury  as  to  the  right  of  defendant  as  to  not 
taking  the  witness  stand.  Verdict  of  guilty. 
Motion  for  new  trial  for  admitting  Incom- 
■peteat  evidence,  for  refusing  special  instruc- 
tions, for  error  in  instructions  given,  and 
for  that  the  verdict  was  not  warranted  by 
the  evidence.  Defendant  assigns  as  error, 
in  addition  to  the  above,  the  refusal  of  mo- 
tion to  quash,  and  for  charging  the  jury  that, 
"Wbeee  one  Is  found  In  possession  of  a 
forged  Instrument,  and  is  endeavoring  to  ob- 
tain money  or  advances  upon  it,  this  raises 
a  presumption  that  defendant  either  forged 
or  consented  to  forging  such  instrument  and. 
nothing  eiae  appearing,  the  person  would  be 
presumed  to  be  guilty;"  and  that  "If  you 
are  satisfied  beyond  a  reasonable  doubt  that 
the  paper  (in  this  case  the  note)  was  a 
forgery,  and  that  defendant  had  it  In  bis 
possession,  and  tried  to  obtain  money  from 
Growell  or  Shuford  or  the  bank  upon  It  then 
this  raises  a  presumption  of  guilt  and,  un- 
less he  has  rebutted  it,  yon  will  return  a  ver- 
dict of  guilty."  Defendant  appealed  from 
the  Judgment  pronounced. 

Self  &  Whitener  and  L.  li.  Withnrspoon, 
for  appellant    Brown  Shepherd,  for  the  State. 

CLARK.  J.  In  an  indictment  for  forgery 
It  Is  not  necessary  to  allege  loss  of  the  in- 
strument In  the  Indictment  and  In  the  ab- 
sence of  the  Instrument  only  its  substance 
need  be  charged  (2  McClaln,  Or.  Law,  (  805; 
Mead  T.  State,  53  N.  J.  Law,  601,  23  Atl.  261; 
People  ▼.  Badgley,  16  Wend.  53;  State  v.  Cal- 
lahan, V2A  Ind.  364,  24  N.  B.  732);  though 
It  would  be  better  practice  in  such  cases  to 
aver  the  loss  of  the  instrument,  or  that  it 
is  In  defendant's  possession.  The  instrument 
being  shown  to  lie  lost  the  witness  stated 
be  could  not  give  the  entire  contents  of  the 
note  verbatim,  but  could  give  Its  substance. 
TThis  was  competent    State  v.  Lowry,  42  W. 


Va.  206,  21  S.  E.  561;  Com.  v.  Snell,  3  Mass. 
82;  13  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  IIIL 

The  court  properly  refused  to  charge  that 
there  was  no  evidence  to  go  to  the  Jury. 
E^en  if  there  bad  been  no  other  evidence, 
the  defendant  being  in  possession  of  the 
forged  Instrument  attempting  to  utter,  pass, 
or  deliver  It  was  evidence,  and  the  court 
charged,  at  request  of  defendant  that  the 
Jury  should  not  convict  unless  they  were  sat- 
isfied beyond  a  reasonable  doubt  that  the 
defendant  did  so  attempt  for  personal  galu 
or  a  fraudulent  purpose. 

The  evidence  did  not  authorize  the  court 
to  give  the  Instruction  asked  as  to  drunken- 
ness. Voluntary  drunkenness  Is  never  an 
excuse  for  crime.  State  v.  Kale,  124  N.  C. 
and  cases  cited  at  page  810,  32  S.  E.  880, 
ROT;  Howard  v.  State  (Tex.  Cr.  App.)  36  S. 
W.  475. 

The  absence  of  a  revenue  stamp  has  no 
bearing  upon  the  Inquiry  whether  the  defend- 
ant forged  the  paper  writing,  though  not 
decorated  with  such  stamp.  1  Rand.  Com. 
Paper.  |  213;  State  y.  HIU,  80  Wis.  416: 
Thomas  v.  State  (Tex.  Cr.  App.)  61  S.  W. 
242.  46  L  R.  A.  454,  76  Am.  St  Rep.  740. 
And  such  is  the  law  in  England  also.  Hawk- 
eswood's  Case,  2  East  P.  C.  956. 

The  defendant  excepted  to  the  charge  be- 
cause of  the  following  instructions:  "(1) 
Where  one  la  found  in  the  possession  of  a 
forged  Instrument  and  la  endeavoring  to  ob- 
tain money  or  advances  upon  It  tills  raises 
a  presumptiMi  that  defendant  either  forged 
or  consented  to  tbe  forging  such  Instrument 
and.  nothing  else  appearing,  the  person 
would  be  presumed  to  be  guilty."  In  this 
there  was  no  error.  State  y.  Morgan,  19  N. 
C.  348;  State  v.  Britt  14  N.  O.  122;  State  y. 
Lane,  80  N.  C.  407;  State  y.  Allen,  116  Mo. 
548,  22  8.  W.  792.  "(2)  If  yon  are  satisfied 
beyond  a  reasonable  doubt  that  the  paper  (in 
this  case  the  note)  was  a  forgery,  and  that 
defendant  had  It  In  his  possession,  and  tried 
to  obtain  money  from  Oowell  or  Shuford  or 
the  bank  upon  It,  then  this  raises  a  presump- 
tion of  guilt  and,  unless  he  has  rebutted  It 
you  win  return  a  verdict  of  guilty."  This 
is  also  warranted  by  tbe  precedents.  2  Mc- 
Clain,  Cr.  Law,  f  809,  and  cases  there  cited. 

No  error. 


STATE  V.  CARTER  et  aL 

(Supreme  Court  of  North  Carolina.    Sept  10, 

190L) 

LICKNSKS— STATUTES— CONSTRUCTION— CON- 
STrrUTIONALITT- UNIFORMITY. 

1.  Laws  1889,  c.  11,  (  51,  imposing  an  an- 
nual gradaated  license  tax  on  the  bnsiness  of 
baying  and  selling  fresh  meats  from  offices, 
stores,  vehlclej^etc  in  cities  of  12,000,  8,000, 
and  under  8,0()0  Inhabitants,  respectively,  is 
not  unconstitutional,  as  not  being  uniform  and 
in  not  imposing  a  license  if  tb»  bnsiness  Is  car- 
ried on  outside  a  cit7  or  town ;  it  being  nniform 
as  to  all  within  each  class. 

2.  Tbe  rule  requiring  a  strict  construction 
of  criminal  statutes  is  inapplicable  to  the  rsv 
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enne  law  rLaws  1890,  c.  11,  |  61)  laying  a 
tax  on  the  business  of  buying  and  selling  fresh 
meat. 

3.  Laws  1800,  c.  11,  (  51,  imposing  an  an- 
nua) license  tax  on  the  business  of  buying  and 
selling  fresh  meat  from  offices,  stores,  etc.,  in 
cities  and  towns,  and  exempting  farmers  who 
kill  their  own  product  and  sell  it,  subjects  to 
such  tax  a  person,  not  being  a  farmer,  who 
buys  the  cattle,  butchers  them,  and  sells  the 
meat  at  his  store  in  a  town. 

Appeal  from  saperlor  court,  Hertford  coun- 
ty;  Allen,  Judge. 

O.  W.  Carter  and  another  were  convicted 
of  dealing  In  fresh  meat  without  paying  li- 
cense, and  they  appeal.    Affirmed. 

Winbome  &  Lawrence,  for  appellants. 
The  Attorney  General,  for  the  State. 

CLARK,  3.  That  the  leglslatore  In  enact- 
ing police  regulations  may  make  different 
provisions  for  different  localities,  according 
to  the  supposed  wishes  or  needs  of  the  In- 
habitants thereof,  has  been  uniformly  held  in 
this  state,  many  of  the  decisions  being  col- 
lected in  State  v.  Sharp,  126  N.  C,  at  page 
632,  34  S.  E.  264,  74  Am.  St  Rep.  668;  and 
this  is  the  recognized  rule.  Cooley,  Const 
Lim.  (6th  Ed.)  480.  Frequently  a  license  tax 
is  exacted  for  the  purpose  of  regulation,  and 
then  the  same  principle  applies.  1  Desty, 
Tax'n,  305;  Burroughs,  Tax'u,  {  77.  Here, 
however,  the  tax  Is  not  of  that  nature,  but 
for  revenue.  The  statute  (section  61,  c.  11, 
Laws  1809)  imposes  an  annual  license  tax 
upon  the  business  of  "buying  and  selling 
fresh  meat  from  offices,  stores,  stalls  or  velil- 
cles,"  as  follows:  "In  cities  or  towns  of 
12,000  inhabitants  or  over.  $7.50;  in  cities  and 
towns  from  8,000  to  12,000  inhabitants,  $5X)0: 
In  cities  or  towns  under  8,000  inhabitants. 
$3.00."  The  defendants  were  indicted  for 
carrying  on  said  business  In  a  town  of  less 
than  8,000  inhabitants,  and,  being  found 
^lity,  and  sentenced  to  a  fine  of  $5  each, 
appeal  upon  the  ground  of  the  unconstitu- 
tionality of  the  act  in  that  It  was  not  uni- 
form, and  especially  because  it  imposed  no 
liceuse  tax  if  the  business  was  carried  on  out- 
side a  city  or  town.  In  Gatlin  v.  Town  of 
Tarboro,  78  N.  O.  119,  it  was  pointed  out 
that  the  constitutional  requirement  (article 
5,  I  3)  that  taxation  shall  be  uniform  and  ad 
valorem  applied  in  its  terms  only  to  the  tax 
upon  property,  for  the  section  adds,  "and 
may  also  tax  trades,"  etc.,  without  any  re- 
quirement of  uniformity  as  to  the  latter.  But 
that  opinion  goes  on  to  say  that  conceding 
that  a  tax  on  trades,  occupations,  etc.,  should 
be  uniform,  it  is  uniform  when  it  Is  "equal 
upon  all  persons  In  the  same  class";  as  In 
that  case  a  license  tax  on  traders,  regulated 
by  the  amount  of  sales.  So  a  license  tax 
may  be  graduated,  or  it  may  be  laid  on  some 
businesses  and  not  on  others.  State  v.  Stev- 
enson, 100  N.  0.,  at  page  733,  14  S.  E.  385, 
26  Am.  St  Rep.  60f>;  Home  Ins.  Co.  ▼.  New 
York,  134  TJ.  8.  594,  33  L.  Ed.  1025.  Here 
the  tax  laying  $7.60  on  the  business  when 


carried  on  In  towns  of  over  12,000  Inhabit- 
ants, $6  when  carried  on  in  towns  having 
between  8,000  and  12,000,  and  $3  In  towns 
under  8,0(X),  is  a  classiflcation  made  roughly, 
with  reference  to  the  greater  opportunity  for 
proilt  according  to  the  number  of  customers 
accessible.  A  license  tax  on  this  business, 
which  would  be  moderate  in  a  large  town, 
would  prohibit  the  business  in  a  small  town 
or  hi  the  country.  The  classiflcation  is  in  the 
legislative  discretion.  Being  uniform  upon 
ail  those  In  each  class.  It  Is  open  to  no  ob- 
jection, except  snch  as  may  I>e  urged  to  the 
legislature  itself,  to  secure  a  change  or  repeal 
of  the  law.  In  State  v.  Moore,  113  N.  C.  697, 
18  S.  B.  342,  22  L.  R.  A.  472,  the  tax  on  a 
certain  business  was  held  Invalid  because  it 
was  restricted  to  that  business  In  certain 
counties,  and  It  was  held  that  while  such 
discrimination  was  within  the  legislative 
power  as  to  the  exercise  of  the  police  power. 
It  was  otherwise  in  the  matter  of  taxation. 
In  the  present  case  there  is  no  restriction 
based  on  locality,  but  a  classiflcation  accord- 
ing to  the  opportunity  for  patronage,  with 
uniformity  of  taxation  as  to  every  individual 
in  each  class.  Indeed  this  Identical  statute 
was.  Impliedly,  at  least  sustained  in  State 
Y.  Green,  120  N.  C.  1032.  35  S.  E.  462,  In 
which  It  was  held  that  one  carrying  on  the 
business  in  a  town  not  incorporated  was  not 
liable  to  the  tax  Imposed  by  this  act  If  the 
act  had  been  unconstitutional,  the  court 
should,  ex  mero  motu,  have  quashed  the  pro- 
ceedings. The  validity  of  the  statute  is  also 
recognized  In  State  v.  Spaugh  (at  this  term) 
40  S.  B.  60,  in  which  Douglas,  J.,  appro- 
priately quotes  from  Trustees  of  Rochester 
V.  Pettlngez,  17  Wend.  266,  the  following, 
with  approval-  "The  plain  object  of  the 
ordinance  was,  while  it  protected  licensed 
butchers,  to  allow  farmers  to  come  in  and  sell 
the  produce  of  their  farms."  But  the  further 
point  is  raised  in  this  case  that  to  buy  cattle, 
butcher  them,  and  sell  the  meat  at  the  de- 
fendant's place  of  business  does  not  subject 
them  to  the  tax  exacted  upon  the  business  of 
"buying  and  selling  fresh  meat  from  offices 
and  stores,"  etc.  We  must  however,  con- 
sider these  words  In  their  usual  acceptation. 
It  does  not  mean  that  the  party  must  neces- 
sarily buy  and  sell  the  meat  when  la  the 
same  state  or  condition.  It  means  simply  a 
"dealer"  in  fresh  meat, — 1.  e.  one  who  buys 
and  sells.  It  is  intended  to  tax  the  business 
of  buying  fresh  meat  and  the  business  of  sell- 
ing fresh  meat  either  or  both,  if  prosecuted 
for  gain  as  a  vocation.  The  maxim  that 
criminal  statutes  shall  be  strictly  construed 
has  no  application,  for  this  Is  not  a  criminal 
statute  at  all.  It  Is  a  provision  In  the  rev- 
enue law  (chapter  11,  Laws  1899,  {  61)  lay- 
ing a  tax  upon  the  business  of  buying  and 
selling  and  dealing  In  fresh  meat  Another 
section  (71)  provides  that  "every  person  who 
shall  practice  any  trade,"  etc.,  taxed  by  the 
laws  of  this  state,  without  having  paid  the 
tax,  shall  be  deemed  guilty  of  a  misdemean- 
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or.  The  strictest  coiuitmction  of  tbat  stat- 
ute would  make  It  applicable  to  the  defend- 
ants. If  by  a  fair  construction  tliis  section 
corers  tlieir  business,  for  they  have  not  paid 
the  tax.  The  charge  of  the  court  excepted  to 
was  as  follows:  "If  defendants,  not  being 
farmers,  were  engaged  In  buying  cattle,  kill- 
ing them,  and  selling  the  meat  at  their  store, 
or  under  the  shed  in  front  of  their  store,  after 
their  license  had  expired,  they  would  be 
guilty  of  buying  and  selling  fresh  meats,  in 
the  meaning  of  the  statute."  Tbat  is  the 
very  business  Intended  to  be  taxed,  as  is 
sltown  by  the  clause  exempting  farmers  who 
kill  their  own  product,  and  sell  it  without  a 
regular  place  of  busiuess.  Doubtless,  by  rea- 
son of  the  very  strict  construction  placed  by 
the  court  on  the  word  "trader"  hi  State  y. 
Ghadboum.  80  N.  O.  479,  30  Am.  Bep.  94, 
and  by  State  v.  Tearby.  82  N.  O.  561,  33  Am. 
Uep.  684,  on  the  word  "dealer,"  both  of  those 
words  are  omitted  in  the  present  statute, 
which.  In  lieu  of  those  words,  uses  simply 
"one  engaged  in  the  business  of  buying  and 
selling,"  etc.  It  is  true  the  meat  was  living 
when  bought  and  dead  when  sold,  but  the 
business  intended  to  be  taxed  is  clearly  in- 
dicated. 

In  holding  the  defendants  liable  to  the  tax, 
we  find  no  error. 


HAYES  r.  STATE. 
(Supreme  Court  of  Georgia.     Nor.  5,   1901.) 

BMBEZZLBMENT— INDICTMENT— EMPLOYE   OF 

CORPORATION— ASSIONMENTS  OF  ERROR 

—RBVIBW— INSTRUCTIONS. 

l.The  indictment  in  this  case  was  suffldent 
to  withstand  the  grounds,  general  and  spe- 
cial, of  the  demnrrer  thereto,  (a)  In  an  in- 
dictinent  against  an  employs  of  a  corporation 
drawn  under  Pen.  Code,  §  188,  it  is  not  nec- 
essary to  state  that  the  accused  was  employed 
in  any  department,  station,  or  office  "in  the 
house  of  or  place  of  business  of  the  corpora- 
tion," nor  from  whom  the  accused  received 
the  money  alleged  to  have  been  embezzled, 
(b)  Where,  in  such  an  indictment,  it  was  al- 
leged that  the  accused  made  frandulent  re- 
f torts  to  the  corporation  of  the  money  col- 
ected  for  it  by  him,  and  fraudulently  con- 
cealed from  it  the  true  amounts  so  collected, 
with  intent  to  embezzle,  etc.,  it  was  not  nec- 
essary to  state  "the  nature  and  character  of 
the  alleged  false  and   frandulent   reports." 

2.  Assignments  of  error  upon  the  admission 
of  evidence  will  not  be  considered  when  it 
does  not  appear  what  the  evidence  admitted 
was.  or  what  objection  was  made  to  its  ad- 
mission. 

3.  Failure  to  refer  to  the  prisoner's  state- 
ment while  charging  on  reasonable  doubt  was 
not  erroneons,  especially  where,  in  another 
part  of  the  charge,  the  jury  was  fnlly  and  cor- 
rectly instructed  as  to  the  statntory  provisions 
in  reference  to  such  statement 

4.  "A  portion  of  a  charge  wherein  a  com- 
plete, accurate,  and  pertinent  proposition  is 
stated  is  not,  in  and  of  itself,  erroneous,  sim- 
ply because  it  fails  to  embrace  instructions 
which  would  t>e  appropriate  In  connection 
with  that  proposition.^' 

.5.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 
(Syllabus  by  the  Court) 


Error  from  superior  court,  Sumter  county; 
Z.  A.  Llttlejohn,  Judge. 

B.  Lk  Hayes  was  conyicted  of  embessle- 
ment,  and  brings  error.    AfBrmed. 

The  following  is  the  Indictment: 
"State  of  Georgia.  Sumter  County.  Sumter 
Superior  Court,  November  Term,  1900.  The 
grund  Jurors  sworn,  chosen,  and  selected  for 
the  county  of  Sumter,  to  wit:  (1)  G.  W. 
Glover,  foreman;  (2)  S.  A.  Walters:  (3)  M.  B. 
Council;  (4)  J.  A.  J.  Wilder;  (5)  J.  M.  Harper; 
(6)  W.  R.  Dom;  (7)  J.  T.  Daniel;  (8)  W.  P. 
Page;  (9)  J.  J.  Hanesly;  (10)  J.  L.  Adderson; 

ril)  ;  (12)  ;  (13)  G.  W. 

.Tennlngs;  (14)  W.  C.  Tlnsley;  (15)  T.  Q.  Hew- 
it;  (16)  J.  H.  Davidson;  (IT)  E.  L.  Wilson; 
(IS)  C.  S.  S.  Home:  (19)  J.  I.  Htlies;  (20)  W. 
P.  Finch:  (21)  J.  W.  Harris:  (22)  J.  I.  Gld- 
dings;  (23)  J.  H.  Daniel,— In  the  name  and  be- 
half of  the  citizens  of  Georgia,  charge  and 
accuse  B.  L.  Hayes  with  the  offense  of  em- 
bezzlement, for  that  the  said  E.  L.  Hayes, 
on  the  28th  day  of  August  1900,  In  tlie 
county  aforesaid,  did  then  and  there  unlaw- 
fully and  with  force  and  arms,  being  then 
and  there  in  the  employment  of  the  Whitley 
Grocery  (Company,  a  corporation  chartered 
under  the  laws  of  Georgia,  whose  principal 
office  and  place  of  business  was  and  is  lo- 
cated in  the  city  of  Americus,  said  state  and 
county,  and  being  then  and  there  so  employ- 
ed by  said  corporation  as  a  traveling  sales- 
man, and  as  such  travelhig  salesman  it  was 
the  duty  and  province  of  the  said  E.  L.  Hayes 
to  sell  goods,  both  for  cash  and  credit,  for 
said  corporation,  and  to  collect  money  for 
said  goods  so  sold,  and  to  promptly  pay  over 
to  said  corporation  at  Its  place  of  business 
in  the  city  of  Americus  said  sums  of  money 
so  collected,  did  as  such  salesman  at  divers 
times  and  continuously  during  the  years  1807. 
1898.  1899,  and  1900  sell  goods  for  said  cor- 
poration under  said  employment  to  various 
parties,  and  collect  therefor  from  such  par- 
ties large  sums  of  money  at  divers  times, 
of  which  said  sums  of  money  so  collected 
by  him  aa  such  employ^  he  failed  and  re- 
fused to  pay  over  to  the  said  Whitley  Gro- 
cery CJompany  from  time  to  time,  as  collected, 
lums  of  money  aggregating  |2,300.00.  which 
last  said  sum  of  money  he  did  then  and 
there,  at  divers  times  during  said  years,  em- 
bezzle, steal,  secrete,  and  fraudulently  take 
and  carry  away,  and  did  then  and  there 
make  fraudulent  reports  to  said  corporation 
of  the  amounts  so  collected  by  him  at  var- 
ious times,  and  fraudulently  conceal  from 
said  corpwation  the  true  amount  so  collect- 
ed, with  the  Intent  then  and  there  to  em- 
bezzle, steal,  and  fraudulently  take  and  carry 
away  the  sums  of  money  so  collected.  AH  of 
said  sums  of  money  so  Intrusted  to  him  as 
such  employ^  as  aforesaid  by  said  corpora- 
tion was  then  and  there  the  property  of  the 
said  corporation,  and  was  by  him  to  be 
promptly  paid  over,  as  collected,  to  said  cor- 
poration, at  its  principal  oiBce  in  the  city  of 
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Amerlcua,  Sumter  county.  Georgia;  contrary 
to  the  laws  of  said  state,  the  good  order, 
peace,  and  dignity  thereof.  F.  A.  Hooper, 
Solicitor  General." 

To  the  above  indictment  the  accused  filed 
the  following  demurrer: 

"And  now  comes  the  defendant,  E.  L. 
Hayes,  In  above-stated  case,  and  before  ar- 
raignment In  said  case,  and  before  pleadings 
thereto,  demurs  to  the  bill  of  Indictment  in 
said  case,  and  for  demurrer  says:  First.  Be- 
cause the  facts  charged  In  said  indictment 
do  not  constitute  the  offense  of  embezzle- 
ment. The  same  shows  that  the  defendant 
was  not  enH)loyed  In  any  department,  station, 
or  office  In  the  house  of  or  place  of  business 
of  the  corporation  of  the  Whitley  Grocery 
Company,  but  that  he  was  a  traveling  sales- 
man of  said  corporation;  and  under  the  alle- 
gations of  said  Indictment  he  did  not  in  le- 
gal contemplation  commit  the  offense  of  em- 
bezzlement And  defendant,  further  demur- 
ring specially  to  said  Indictment,  says  that 
said  Indictment  does  not  set  forth  the  of- 
fense of  embezzlement,  in  this,  to  wit,  that 
said  indictment  does  not  allege  that  said  posi- 
tion of  traveling  salesman  is  an  employment 
in  any  department,  station,  or  office  In  said 
corporation,  the  Whitley  Grocery  Company. 
Second.  Because  the  indictment  does  not 
charge  the  offense  in  the  terms  and  language 
of  the  Penal  Code  of  this  state,  nor  so  plain- 
ly that  the  nature  of  the  offense  charged 
may  be  easily  understood  by  the  Jury.  Third. 
Because  the  indictment  does  not  allege  from 
whom  or  what  parties  or  persons  moneys 
were  collected,  or  where  appropriated,  or  in 
what  county  the  same  was  Intrusted,  col- 
lected, or  appropriated.  Fourth.  The  Indict- 
ment does  not  show  or  allege  the  nature  and 
character  of  the  alleged  false  and  fraudu- 
lent reports.  Fifth.  The  indictment  does  not 
allege  that  the  principal  office  and  place  of 
business  of  the  Whitley  Grocery  Company 
was  and  is  located  In  the  city  of  Americus, 
Sumter  county,  said  state,  prior  to  the  28tb 
day  of  August,  1900,  or  that  the  said  Whit- 
ley Grocery  Company  was  a  corporation  prior 
to  that  time,  or  that  the  said  defendant,  E. 
L.  Hayes,  was  in  the  employment  of  the  said 
Whitley  Grocery  Company  prior  to  said  date, 
the  28th  day  of  August,  1900,  as  a  corpora- 
tion. Sixth.  Because  said  Indictment  Is  loose, 
vague,  indefinite,  uncertain,  and  contradic- 
tory. Seventh.  Because  the  Indictment  does 
not  charge  the  offense  of  embezzlement  as 
having  been  committed  on  the  28th  day  of 
August,  1900,  or  subsequent  thereto,  and 
does  not  charge  that  prior  to  the  said  28th 
day  of  August,  1900,  that  the  said  Whitley 
Grocery  Company  was  a  corporation.  It  Is 
not  the  name  you  may  give  to  a  charge,  but 
the  description.  Wherefore  defendant  prays 
that  he  may  have  judgment  on  these  his  sev- 
eral grounds  of  demurrer,  and  that  said 
grounds  of  demurrer  be  sustained  by  the 
court,  and  said  indictment  be  quashed,  and 
defendant  discharged.    B.  T.  Eickey,  a  R. 


Stevens,  J.  R.  Williams,  and  J.  B.  Hudson, 
Deff  s  Attys." 

E.  T.  HIckey,  S.  R.  Stevens,  J.  R.  Williams, 
J.  B.  Hudson,  and  A.  Fort  for  plaintiff  in 
error.    F.  A.  Hooper,  SoL  6eu.,  for  the  State. 

FISH,  J.  1.  E.  L.  Hayes  was  convicted 
of  emberalement  He  excepted  to  the  over- 
ruling of  a  demurrer  to  the  indictment  and 
to  the  Judgment  overruling  a  motion  for  a 
new  trial.  The  Indictment  and  demurrer  are 
set  out  in  the  r^K>rter's  statranent  There 
was  no  error  in  overruling  the  demurrer  npou 
the  general  ground,  aa  the  indictment  nnques- 
tlonaUy  charged  the  accused  with  the  com- 
mission of  the  offense  of  embezzlement  un- 
der section  188  of  the  Penal  Code.  There  1» 
no  merit  in  the  special  ground  of  the  demur- 
rer that  the  Indictment  does  not  charge  that 
the  accused  was  employed  in  any  department 
station,  or  office  "in  the  house  of  or  place 
of  business  of  the  corporation  of  the  Whitley 
Grocery  Company,  but  that  he  was  a  travel- 
ing salesman  of  said  corporation."  Under 
the  provlsl4»8  of  the  section  of  the  Penal 
Code  above  referred  to,  "if  any  officer,  serv- 
ant or  other  person  employed  in  any  depart- 
ment station  or  office  In  any  bank  or  other 
corporate  body  in  this  state  •  *  *  shall 
embezzle,  steal,  secrete  or  fraudulently  take 
and  carry  away  any  money,"  etc.,  belonging 
to  such  corporation,  he  shall  be  guilty  of  the 
offense  of  embeedement;  and  it  Is  clear  that 
to  constitute  the  offense  such  officer,  servant 
or  other  employ^  need  not  be  employed  "iu 
the  house  of  or  place  of  business  of  [the] 
corporation."  The  statute  was  intended  to 
Include  all  employes  of  such  corporations  who 
should  commit  the  offense  in  this  state,  with- 
out reference  to  the  particular  place  where 
their  duties  were  performed.  Nor  do  we 
think  the  indictment  bad  In  that  it  failed  to 
allege  from  what  persons  Hayes  collected 
the  money  for  the  Whitley  Grocery  Company 
which  he  Is  charged  with  having  embezzled. 
In  support  of  this  ground  of  the  demurrer, 
plaintiff  in  error  relies  upon  Hoyt  v.  State, 
50  Ga.  818.  It  was  there  ruled  that  under  an 
indictment  charging  the  accused  with  having 
received  a  certain  sum  of  money  to  be  applied 
for  the  use  or  benefit  of  the  bailor,  and  that 
on  a  certain  day  he  fraudulently  converted  a 
specific  portion  thereof  to  his  own  use,  evi- 
dence was  not  admissible  that  he  had  re- 
ported to  the  bailor  special  payments  as  made 
to  particular  persons,  and  that  such  payments 
had  not  In  fact  been  made  in  the  amounts 
so  reported,  or  that  no  such  persons  ever  ex- 
isted. It  was  held  that  each  of  such  fraudu- 
Imt  acts  would  be  a  crime,  and  proof  there- 
of would  be  sufficient  to  sustain  a  conviction, 
and  that  the  indictment  should  contain  spe- 
cific charges  of  such  acta  to  authorize  the  ad- 
mission of  evidence  showing  that  they  had 
been  committed.  It  will  be  readily  seen  that 
the  point  there  decided  was  entirely  different 
from  the  one  presented  by  the  groimd  of  the 
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demurrer  we  are  now  considering.  The  queB- 
tlon  here  Is  whether  It  was  necessary  for  the 
indictment  to  set  out  the  names  of  the  per- 
sons from  whom  the  accused  received  the 
money  alleged  to  have  been  embezzled  by 
him,  while  there  It  was  decided  that  evidence 
of  the  commission  of  an  otFense  ndt  charged 
in  the  indictment  was  not  admissible.  In  7 
Am.  &  Bng.  Enc.  PI.  &  Prac.  424,  It  Is  said: 
"Where  property  has  been  received  from  oth- 
ers than  the  defendant's  employer,  by  virtue 
of  his  employment,  it  is  sufficient  to  allege 
that  the  defendant,  while  he  was  employed, 
etc..  did,  by  virtue  of  bis  employment,  receive 
and  take  into  his  possession,  etc.,  in  the 
name  and  on  account  of  his  employer,  wlth- 
ont  naming  the  persons  from  whom  the  prop- 
erty was  received;"  and  the  text  is  sustained 
by  State  t.  Lanier.  89  N.  G.  617.  State  v. 
Broagbton.  71  Miss.  90,  18  South.  885,  and 
State  v.  Flint,  62  Mo.  883,  which  are  cited. 
See  Jackson  v.  State,  76  Ga.  674;  Brown  v. 
State.  18  Ohio  St.  G06.  Nor  was  It  necessary 
for  the  Indictment  to  state  "the  nature  and 
character  of  the  alleged  false  and  fraudulent 
report*,"  aa  these  were  simply  evidence  of 
fhe  commission  of  the  offense. 

2.  The  proposition  stated  in  the  second 
headnote  has  been  so  frequently  ruled  by  this 
court  that  citations  of  the  declaions  are  not 
necessary. 

8.  In  the  motion  for  a  new  trial  error  Is 
assigned  upon  the  failure  of  the  court  to  refer 
to  the  prisoner's  statement  while  instructing 
the  jury  as  to  reasonable  doubt.  This  assign- 
ment at  error  Is  without  merit  The  exact 
point  was  made  and  ruled  upon  In  Vaughn  v. 
State,  88  Ga.  731,  16  S.  E.  64,  where  It  was 
held:  "The  general  tenor  of  the  charge  of  the 
court  on  the  trial  of  a  criminal  case  should 
be  shaped  by  the  evidence  alone  and  the  law 
applicable  thereto;  adding,  or  at  some  stage 
of  the  charge  Incorporating,  the  statutory 
provIaicMia  touching  the  prisoner's  statement, 
and,  in  case  of  special  request  to  charge  on 
the  statement,  granting  such  request  if  the 
matter  requested  be  appropriate."  This  rul- 
ing has  been  approved  and  followed  In  Miller 
V.  State,  94  Ga.  1,  21  8.  E.  128;  LaceweU 
▼.  State,  96  Ga.  346.  22  S.  B.  546;  Sledge  y. 
State.  99  Ga.  684,  26  8.  E.  756;  Hoxle  v. 
State  (this  day  decided)  89  8.  B.  944.  It 
appears  from  the  record  in  the  present  case 
that  the  Jury  waa  fully  and  correctly  Instruct- 
ed as  to  the  statutory  provisions  In  refer- 
ence to  the  prisoner's  statement  in  another 
portion  of  the  charge. 

4.  The  motion  for  a  new  trial  complains 
that  several  dlslgnated  portions  ot  the  charge 
were  erroneous,  because  the  Judge  failed  to 
give,  in  connection  therewith,  other  specified 
legal  propositions,  alleged  to  be  appropriate. 
This  court  has  several  times  ruled  that  an 
exception  to  a  correct  charge,  because  of  fail- 
ure to  give,  in  the  same  connection,  some 
oOxet  pertinent  legal  proposition,  Is  not  a 
good  assignment  of  error.  Keys  v.  State, 
112  Ga.  392.  37  S.  B.  762,  and  cases  cited. 


6.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  In  refusing  to  grant  a  new 
trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


MAYOR.    ETC.,    OF    TOWN    OF    SOUTH 

MOKGANTOWN   v.  CITY   OF  MOB- 

GANTOWN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia.' 
Sept  7,  1001.) 

CONSTITUTIONAL  LAW— SPKCIAL  ACT-RBPBAIr 
OF  CITY  CHARTER— INCORPORA- 
TION  OP  CITT. 

l.The  constitution.  In  article  6,  |  39,  doea 
not  prohibit  the  legislature  from  passing  a 
spedal  law  repealing  the  charter  of  a  munic- 
ipal corporation,  or  uniting  the  territory  of 
several  munidpal  corporations  In  one  munic- 
ipal c<»poration,  and  thus  repealing  their  for- 
mer charters. 

2.  Chapter  144,  Acts  1901,  incorporating  the' 
city  of  Morgantown,  is  not  in  violation  of  sec 
tion  39,  art.  6,  of  the  constitution. 

S.  Courts  will  not  hold  an  act  of  the  legis- 
lature to  be  contrary  to  the  constitution  with- 
out great  caution,  and  unless  it  be  manifestly 
and  beyond  doubt  unconstitutional. 

(Syllabus  by  the  Court) 

Application  by  the  mayor  and  councilmev 
of  South  Morgantown  for  a  writ  of  manda- 
mus against  the  city  of  Morgantown  and  oth- 
ers. Writ  denied,  and  rule  for  writ  of  man- 
damus awarded  by  judgment  of  the  supreme- 
court    Rule  discharged. 

R.  B.  L.  Allen,  for  petltlonera.  Oox  &  Bak' 
er,  for  respondents. 

BRANNON.  P.  The  towns  of  Morgan- 
town,  South  Morgantown,  Seneca,  and  Green- 
mont,  covering  adjoining  territory  In  Monon- 
galia county,  existed  as  separate  municipal 
corporations  under  distinct  charters  until  the 
act  of  the  legislature  passed  24th  Of  January, 
1001.  That  act  erected  and  created  a  new 
municipal  corporation,  by  designating  certain' 
territory,  Including  all  the  territory  covered 
by  those  four  towns,  and  incorporating  it  im- 
der  the  name  of  "The  City  of  Morgantown."' 
It  repealed  the  pre-existing  charters  of  those' 
towns  by  necessary  implication.  Dunfee  v. 
Chllds,  45  W.  Va.  158,  80  S.  B.  102;  Caln'» 
Case,  8  W.  Va.  720;  Port  of  MobUe  v.  Wat- 
son. 116  U.  S.  288,  6  Sup.  Ct.  398,  29  L.  Ed. 
C20.  The  recorder  of  the  former  town  of 
South  Morgantown,  under  authority  of  that 
act  turned  over  to  the  officers  of  the  new 
municipality  the  seal,  records,  and  papers  of 
the  luwn;  and  later  the  mayor  and  council- 
men  of  South  Morgantown,  denyhig  the  va- 
lidity of  the  act  of  1001,  and  asserting  the 
continued  existence  of  South  Morgantown 
as  a  municipal  corporation,  applied  to  Judge 
John  W.  Mason,  of  the  circuit  court  of  Mo- 
nongalia county,  for  a  writ  of  numdamus 
against  the  council  of  the  new  city  of  Mor- 
gantown to  compel  it  to  restore  to  the  coun< 
cU  of  South  Morgantown  its  corporate  seaV 
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records,  and  papers,  whJcIi  being  refused  by 
Judge  Mason,  a  rule  for  a  writ  of  mandamus 
WHS  awarded  by  a  Judge  of  this  court.  The 
city  of  Morgautown  appeared  to  this  rule, 
and  moved  ltd  discharge  because  Improvi- 
dently  awarded,  oa  the  claim  that  the  petition 
for  the  writ  Itself  discloses  no  ground  for  it, 
and  also  filed  an  answer. 

The  sole  question  necessary  to  be  decided— 
the  only  one  discussed  by  counsel  In  oral  ar- 
gument—Is  the  validity  of  the  act  of  1901 
Incorporating  the  new  city  and  blotting  out 
the  four  former  towns.  By  common  law  the 
legislature  has  vast  powers  over  municipal 
corporations.  As  stated  in  Hombrools  v. 
Town  of  EhngroTe,  40  W.  Va.  543,  21  S.  E. 
851,  28  li.  R.  A.  416,  it  can  make  and  unmake 
them  at  its  discretion.  Municipal  charters 
are  not  contracts  between  the  state  and 
towns  or  cities,  but  acre  simply  granted  for 
governmental  purposes,  as  mere  Instruments 
chosen  by  the  legislative  power  to  perform 
certain  functions  In  the  administration  of  the 
state  government.  No  right  vests  under  them 
in  the  towns  or  cities  tliat  Is  above  subse- 
tjuent  legislation.  Probasco  v.  Town  of 
MoundsvUle,  11  W.  Va.  501.  The  proposition 
stated  in  Roby  v.  Sheppard,  42  W.  Va.  289, 
26  S.  B.  280,  is  not  too  broad;  that  is,  that 
the  power  of  the  legislature  to  divide  large 
municipalities,  to  annul  their  old  charters,  to 
reorganize  them,  to  consolidate  small  ones, 
as  well  as  to  detach  portions  of  territory 
from  one  and  annex  them  to  another,  to 
meet  the  wishes  of  its  residents  or  to  pro- 
mote the  public  interest,  as  understood  by 
the  legislature.  Is  conceded  to  the  legislature. 
Its  power  is  thus  full,  in  the  absence  of 
constitutional  prohibition.  This  is  well-set- 
tled law.  Board  of  Education  v.  Board  of 
Education,  30  W.  Va.  425,  4  S.  B.  640;  1 
Beach,  Pub.  Corp.  i  307;  Bank  T.  Knoop, 
16  How.  369.  14  L.  Ed.  977;  Meriwether  v. 
Garrett,  102  U.  S.  472,  20  L.  Ed.  197;  Kelley 
V.  City  of  Pittsburg,  104  U.  S.  78,  26  L.  Ed. 
<»0;  Ohio  ▼.  City  of  Cincinnati,  76  Fed.  16, 
22  0.  C.  A.  16,  37  L.  K.  A.  737;  Gitard  t. 
City  of  Philadelphia,  7  Wall.  10,  19  L.  Ed. 
53.  But  it  Is  contended  that  these  principles 
do  not  apply,  because  section  39,  art.  6.  of 
the  constitution,  provides  that  the  legisla- 
ture shall  pass  no  local  or  special  lav  "ln> 
corporatlng  cities,  towns  or  villages,  or 
amending  the  charter  of  any  city,  town  or 
village,  containing  a  population  of  less  than 
two  thousand,"  and  that  the  four  towns  each 
contain  a  populaticm  of  less  than  2,000,  and 
that  the  act  is  to  be  held  as  one  amending 
their  charters.  Kow,  It  is  clear  that,  unless 
this  language  does  disable  the  legislature 
from  passing  the  act  in  question,  that  act 
is  constitutional;  for  unless  we  can  say  that 
the  clause  quoted  from  the  constitution 
makes  an  exception  to  the  wide  power  of  the 
legislature,  that  power  must  prevail,  as  set 
forth  above.  Remember  that  the  power  of 
the  legislature  is  unlimited,  except  so  far 
as  this  provision  limits  it    It  limits  it  only  I 


as  to  incorporation  and  amendment  of  char- 
ters. It  does  not  stay  the  hands  of  the 
legislature  in  the  repeal  of  a  charter.  Such 
is  the  letter  of  the  constitution.  Shall  we 
enlarge  that  letter  to  deprive  the  legislature 
of  salutary  powers  of  legislation?  When 
incorporating  or  merely  amending  a  charter 
of  an  existing  town,  that  pDOvlsion  governs; 
but  suppose  It  becomes  unwise  to  continue 
a  municipal  corporation;  ought  not  the  leg- 
islature to  possess  the  power  to  dissolve  it? 
It  cannot  be  objected  that  the  act  violates 
the  constitution  in  incorporating  Morgan- 
town,  because  It,  as  incorporated  by  the  act, 
contained  more  than  2,000  people.  In  Roby 
T.  Sheppard,  42  W.  Va.  286,  26  S.  E.  278,  we 
held  that  an  act  taking  away  from  a  town 
of  less  than  2,000  people  a  part  of  Its  ter- 
ritory, and  giving  it  to  another,  was  no  viola- 
tion of  this  clause  of  the  constitution,  as  it 
was  not  an  amendment  of  the  charter,  but 
only  a  change  of  its  territory.  So  tills  act 
is  not  one  amending,  but  is  uie  destroying, 
the  charter  of  South  Morgantown.  It  does 
not  modify  it  for  continued  future  existence, 
but  &aAB  It.  So  it  is  neither  within  the  let- 
ter nor  spirit  of  the  constitution.  Nor  can  it 
be  said,  even,  that  the  act  is  an  amendment 
of  the  charter  of  the  former  town  of  Mor- 
gantown. If  we  view  the  act  as  one  of 
consolidation,  it  does  not  come  under  the 
letter  of  the  constitution;  and  it  is  not  a 
mere  amendment  of  the  charter  of  Morgan- 
town,  because  it  extinguishes  the  former  cor- 
poration, and  out  of  new  territory  and  peo- 
ple erects  another.  It  was  wise  in  the  mak- 
ers of  the  constitution,  by  the  provision 
quoted,  to  debar  the  engrossment  of  the 
time  of  the  legislature  with  Innumerable 
new  Incorporations  and  mere  amendments 
of  existing  charters:  but  giving  the  legisla- 
ture power  to  pass  upon  the  few  and  rare 
cases  of  the  abolition  of  charters  does  not 
fall  under  the  same  objection.  I  repeat  here 
what  Is  said  as  to  this  point  in  Hombrook  v. 
Town  of  Eimgrove,  supra,— that  the  clause 
does  not  take  away  the  power  ta  repeal 
a  town  charter.  This  is  an  important  mat- 
ter. The  legislature  has  not  construed  the 
clause  of  the  constitution  In  hand  as  deny- 
ing it  such  power  as  it  has  exercised  in  tfiis 
Morgantown  act,  as  it  has  passed  acts  in  the 
cases  of  Fairmont  Huntington,  Charleston. 
Mannlngton,  and  perhaps  other  towns,  ob- 
noxious to  the  same  objection,  which  acts 
would  fall  under  the  decision  we  are  asked 
to  make,  and  produce  much  disorganization. 
It  Is  a  healthful  power  resident  in  the  legisla- 
ture to  consolidate  small  adjoining  towns 
under  one  central  municipal  government  ca- 
pable better  of  accomplishing  good  govern- 
ment If  we  bad  any  doubt  on  this  sub- 
ject I  would  repeat  what  I  said  in  Hoby  v. 
Sheppard,  supra,— that  a  court  must  move 
with  great  caution  In  declaring  an  act  of 
the  legislature  unconstitutional,  resolve  all 
doubt  in  favor  of  its  validity,  and  hold  it 
unconstitutional  only  in  cases  where  the  act 
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Is  plainly  and  palpably  vlolatlTe  of  tbe  con- 
stitution. 

No  qnestion  arises  as  to  debts  of  South 
Morgantowu,  as  tbe  common  law,  as  also 
tbe  act  Itself,  cbarges  tbe  new  dty  wltb 
tbem. 

Sometblns  was  said  In  tbe  briefs,  but 
not  in  the  oral  argument,  about  Irregularity 
in  organizing  the  new  city  in  the  failure  to 
elect  councllmen  in  certain  wards.  Their 
places  were  filled  by  lawful  appointment 
Anyhow,  the  point  is  immateriaL  The  new 
city  Is  existent.  South  Morgantown  is  non- 
existent. The  city  of  Morgantown  lives,  and 
the  town  of  South  Morgantown  Is  dead,  and 
cannot  raise  this  point  of  Irregularity,  for 
want  of  life  to  enable  it  to  sue. 

We  discharge  the  rule,  and  refuse  to 
award  the  writ  of  mandamus,  as  the  petition, 
on  its  face,  sets  up  the  act  of  1901,  and,  that 
act  being  valid,  the  petition  shows  no  right 
to  the  mandamus. 


LOWMAN  T.  CRAWFORD  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    Not. 
.     21,  1901.) 

DBBD  —  CONSTRUCTION  —  CONSIDERATION  — 
SUPPORT  OF  QRANTOR— CONDITION  SUB- 
SEQUENT—REVOCATION— BQUITT. 

1.  A  deed  to  land  contained  a  proviglon  that 
the  grantee  shoold  remain  with  the  grantor, 
bis  aunt,  and  take  care  of  her,  so  long  as  she 
lived.  Tbe  right  of  possession  during  ufe  was 
retained,  and  tbe  right  of  revocation  on  fail- 
are  of  the  grantee  to  comply  with  such  pro- 
vision. Bela,  that  the  deed  did  not  convey 
an  estate  on  condition  subsequent,  but  that 
the  provision  was  a  covenant  on  the  part  of 
the  grantee  to  render  the  services  mentioned 
in  consideration  of  the  conveyance. 

2.  A  bill  to  revolce  a  deed,  the  consideration 
of  which  was  that  grantee  should  remain  with 
grantor  and  take  care  of  her  daring  life,  al- 
leging that  the  grantee  had  long  since  desert- 
ed complainant,  and  utterly  failed  to  take 
care  of  ner,  is  cognizable  in  equity,  there  be- 
ing no  remedy  at  law. 

Appeal  from  circuit  court,  Augusta  county. 

Bill  by  Mary  El.  Johnston  and  one  Ocaw- 
ford,  her  trustee,  against  John  H.  Lowman, 
to  cancel  a  deed.  Decree  for  complainants, 
and  defendant  appeals.    Affirmed. 

Curry  &  Glenn,  for  appellant  Patrick  & 
Gordon,  for  appellees. 

HARRISON,  J.  By  deed  dated  July  20, 
1808,  Mary  B.  Johnston  conveyed  to  her  neph- 
ew, John  H.  Lowman,  a  tract  of  land  in 
Augnsts  county,  upon  which  she  resided,  con- 
taining 108  acres,  2  roods,  and  23  poles,  to- 
gether with  certain  i>er8ona]  property  therein 
mentioned.  The  consideration  for  this  con- 
veyance, expressed  on  the  face  of  the  deed, 
is  as  follows:  "That  for  and  In  consideration 
of  tbe  love  and  affection  the  said  Mary  E. 
Johnston  lias  for  the  said  John  H.  Lowman, 
bis  remaining  with  her,  the  said  Mary  E. 
Johnston,  the  taking  care  of  her  so  long  as 
she  may  live,  in  sickness  as  well  as  In  health, 
the  payment  of  all  her  Just  debts  that  may 
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be  unpaid  at  her  decease,  and  the  further 
consideration  of  one  dollar  cash  in  hand 
paid,  the  receipt  of  which  Is  hereby  acknowl- 
edged." The  deed  contains  the  following 
clauses,  called  "exceptions": 

"Elxceptlon  No.  1.  This  deed  is  made  to  go 
upon  record  that  the  said  Mary  E.  Johnston 
may  feel  assured  that  her  property  will  be 
disposed  of  as  she  wishes;  but  x>o6sessloi> 
shall  not  be  relinquished  by  her,  the  said 
Mary  B.  Johnston,  during  her  life.  At  her, 
the  said  Mary  E.  Johnston's,  decease,  the 
said  John  H.  Lovnnan  shall  have  full  a&d 
complete  poeseesion  of  the  land  hereby  con- 
veyed, as  well  as  all  the  personal  property 
enumerated  above. 

"Exception  No.  2.  In  the  event  the  said 
John  H.  Lowman  shall  die  before  the  said 
Mary  £1  Johnston,  and  not  be  able  to  com- 
ply with  that  part  of  the  consideration  above, 
viz.  'his  remaining  with  her  and  taking  care 
of  ber  so  long  as  she  may  live,  etc.,'  she,  the 
said  Mary  B.  Johnston,  reserves  tbe  right 
to  revoke  this  deed  by  making  another  deed. 
But.  unless  revoked  by  the  said  Mary  B. 
John8t<m  In  a  legal  manner,  tliis  deed  shall 
remain  in  full  force,  even  though  the  said 
John  H.  Lowman  die  before  the  said  Mary 
B.  Johnston." 

The  bill  in  this  case,  which  is  filed  by 
Maiy  B.  Johnston  and  her  trustee,  after 
setting  forth  her  title  and  tbe  execution  of 
the  f(»egolng  deed,  cbarges  that  the  con- 
sideration that  John  H.  Lowman  should  re- 
main with  the  complainant  and  take  care 
of  her  so  long  as  she  may  live,  in  sickness 
as  well  as  In  health,  has  wholly  failed;  that 
said  John  H.  Lowman  has  long  since  desert- 
ed complainant,  and  has  failed,  and  still  ut- 
terly fails,  to  take  care  of  hw  In  either 
sickness  or  health;  and  that  the  treatment  of 
complainant  by  said  John  H.  Lowman  war- 
rants the  revocation  and  cancellation  of  tbe 
deed  and  the  restoration  of  complainant  to 
all  of  ber  rights  as  they  existed  prior  to  the 
execution  of  the  same. 

The  defendant  John  H.  Lowman,  filed  a 
demurrer  and  answer  to  the  bill.  In  which 
he  alleges  that  prior  to  the  execution  of  the 
deed  in  question  be  was  living  with  his 
aunt,  the  complainant  as  a  farm  hand,  wltb 
the  understanding  that  she  would  pay  him 
at  the  rate  of  $10  per  month,  board  him, 
keep  his  horse,  and  do  his  washing.  Ironing, 
and  mending;  that  after  the  execution  of 
the  deed  he  took  full  management  of  every- 
thing, with  the  understanding  that  he  should 
have  his  living  out  of  the  farm  as  a  member 
of  the  family  so  long  as  his  aunt  lived,  esti- 
mated at  tbe  rate  of  wages  she  was  thereto- 
fore paying  him;  that  the  deed  was  made 
without  any  inducement  or  solicitation  <m 
his  part  and  accepted  by  him  with  the  pur- 
pose of  living  up  to  its  requirements;  that 
soon  after  the  execution  of  the  deed  he 
married,  wltb  his  aunt's  approbation  and 
consent,  and  took  his  wife  to  live  with  blm 
at  bis  aunt's  house.    Respondent  admits  that 
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he  flftenifsrds  left  his  aunt's  home  and  em- 
ployment, tiut  Insists  that  this  course  was 
forced  upon  him  In  order  to  get  rid  of  the 
unwarranted  abuse  heaped  upon  himself  and 
wife  by  his  aunt;  that  he  made  every  effort 
to  conciliate  her  and  return,  but  that  she 
forbade  his  return  to  her  premises. 

Tiie  decree  ai)pealed  from  overruled  the 
demurrer,  and  held,  In  accordance  with  the 
finding  of  the  commissioner,  to  whom  the 
cause  was  referred,  that  the  deed  in  ques- 
tion conveyed  an  estate  on  conditions  subse- 
qnent;  that  those  conditions  had  been  broken 
by  the  defendant,  Lowman;  and  that  the 
complainant  was  entitled  to  have  said  deed 
canceled  and  declared  to  be  null  and  void. 

While  we  agree  in  the  result  of  this  de- 
cree, we  cannot  concur  in  the  reasons  which 
led  the  court  to  Its  conclusion. 

It  Is  well  settled  that  conditions  subsequent 
are  not  favoi-ed  in  law,  because  they  tend  to 
destroy  estates.  When  relied  upon  to  work 
a  forfeiture,  tbey  must  be  created  by  ex- 
press terms  or  clear  Implication.  The  courts 
will  not  construe  an  estate  to  be  upon  con- 
dition if  the  language  of  the  deed  will  ad- 
mit of  any  other  reasonable  Interpretation. 
Thus  a  deed  made  In  consideration  of  a  sum 
of  money  and  the  performance  of  certain 
agreements  contained  in  an  .Indenture  an- 
nexed to  the  deed,  providing  for  the  sui^>ort 
of  the  grantor  and  his  'wife,  is  not  a  deed 
upon  condition  subsequent  Devi.  Deeds,  } 
B78,  citing  Ayer  v.  Emery,  14  Allen,  67. 

There  are  no  words  In  the  deed  under  con- 
sideration creating  a  condition  subsequent, 
and  nothing  to  suggest  that  such  a  condi- 
tion was  contemplated  by  the  parties;  nor 
is  there  any  clause  providing  for  a  re-entry 
by  the  grantor. 

The  provision  In  the  deed  that  John  H. 
Ijowman  should  remain  with  his  aunt,  and 
take  care  of  her  Ln  sickness  and  in  health,  so 
long  as  she  lived,  was  nothing  more  than  a 
covenant  on  bis  part  that  he  would  render 
those  services  In  consideration  for  the  con- 
.veyance  of  the  land  to  blm.  It  was  a  valu- 
able consideration,  amply  sufficient  to  sup- 
port the  deed;  and  the  release  from  anxiety 
as  to  her  care  and  comfort,  thereby  held  out, 
constituted,  no  doubt,  the  chief  inducement 
for  making  the  deed.  Pownal  v.  Taylor,  10 
Leigh,  179,  34  Am.  Dec.  725;  Wampler  y. 
Wampler,  30  Grat  454. 

The  Jurisdiction  of  a  court  of  equity  to  af- 
ford the  relief  prayed  for  is  brought  in  ques- 
tion by  the  demurrer  which  was  overruled  by 
the  decree  appealed  from. 

The  Jurisdiction  of  a  court  of  equity  to 
grant  the  relief  asked  for  is  always  exer- 
cised when  the  remedy  at  law  is  inadequate. 
3  Pom.  Bq.  Jur.  f  1377;  Pownal  v.  Taylor, 
supra;  Wampler  v.  Wampler,  supra.  The 
facts  in  the  case  last  cited  are  very  similar 
to  those  In  the  case  at  bar.  In  dealing  with 
the  demurrer  In  that  case  the  court  said:  "It 
is  plain  that  the  plaintiff  did  not  have  a  com- 
plete and  adequate  remedy  at  law.    The  con- 


sideration for  the  deed  of  conveyance  for  the 
land,  as  alleged  in  the  bill,  was  the  comfort- 
able support  of  the  grantor  and  his  wife 
during  their  lives,  and  the  erection  on  the 
laud  conveyed  of  a  good  and  comfortable 
house.  This  was  a  continuing  obligation  ou 
the  part  of  the  grantee.  It  was  to  continue 
during  the  lives  of  the  grantors  and  each  of 
them.  At  the  end  of  the  first  year,  or  sooner, 
the  grantors  had  the  right  of  action,  if  the 
covenant  for  support  was  not  complied  with, 
for  a  breach  of  the  covenant  In  such  action 
damages  could  be  recovered  only  for  the  re- 
fusal of  the  grantee  to  perform  his  covenant 
up  to  the  time  of  the  commencement  of  the 
suit.  But  the  obligation  for  support  and 
maintenance  continued  for  an  Indefinite  time, 
—during  the  lives  of  the  grantors  and  each  of 
them;  It  may  be  for  ten  or  twenty  years. 
Must  the  grantors  bring  their  suit  every  six 
months  or  twelve  months  for  a  failure  upon 
the  part  of  the  grantee  to  supply  them  with 
food  and  clothing?  And  in  the  meantime, 
having  conveyed  their  all  to  the  grantee,  hav- 
ing deprived  themselves  of  the  means  of  sup- 
port, must  they  suffer  and  starve  until  by 
sults  at  law  and  executions  they  could  com- 
pel the  grantee  to  supply  .them  with  the 
meaus  of  support?  •  •  •  We  think  it 
clear  that  the  grantors  in  this  case  did  not 
have  a  complete  and  adequate  remedy  at 
law,  and  that  upon  the  facts  stated  In  the 
record,  admitted  by  the  demurrer  to  be  true, 
a  court  of  equity  had  the  undoubted  Jurisdic- 
tion, there  being  no  complete  and  adequate 
remedy  at  law,  if  not  to  compel  a  specific 
performance  of  the  contract  on  the  part  of 
the  grantee,  certainly  to  rescind  the  contract 
annul  and  set  aside  the  deed,  and  put  the  par- 
ties In  the  same  position  they  were  in  before 
the  contract  was  made  and  the  deed  deliv- 
ered." 

The  court  subsequently  adverted  to  the  al- 
legation of  fraud  as  an  additional  ground  for 
equity  Jurisdiction,  but  rested  its  conclusion 
on  the  distinct  ground  that  the  remedy  was 
Inadequate  at  law. 

In  the  case  at  bar,  taking  the  allegations 
of  the  bill  to  be  true,  It  Is  clear  that  the  rem- 
edy at  law  would  be  wholly  Inadequate,  and 
hence  a  court  of  equity  has  Jurisdiction,  and 
will  annul  the  deed,  and  put  the  parties  in 
the  same  position  they  were  in  before  it  was 
made.  If  the  allegations  of  the  bill  are  sus- 
tained by  the  proof. 

The  essential  consideration  for  the  convey- 
ance was  the  undertaking  on  the  part  of  the 
grantee  to  live  with  his  aunt  and  take  care 
of  her  in  sickness  and  In  health  as  long  as 
she  lived.  It  is  an  established  fact  that  the 
grantee  has  abandoned  the  house  of  the  gran- 
tor, and  no  longer  contributes  anything  to 
her  care  or  comfort  in  either  slcknesp  or 
health.  Lowman  contends  that  he  was  pre- 
vented from  performing  this  covenant  by  the 
complainant  This  excuse  for  his  failure  to 
perform  the  contract  Is  not  sufficiently  sus- 
tained by  the  evidence.    Trouble  appears  to 
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have  followed  the  advent  of  Lowman's  wife 
into  the  house.  It  does  not,  however,  satia- 
fbctorlly  appear  that  the  responsibility  for 
this  dissatisfaction  rested  with  the  complain- 
ant 

It  is  clear  that  the  complainant  made  the 
conveyance  In  qaestlon  in  order  that  she 
might  secure  a  man  who  wonld  take  from 
her  shoulders  the  responsibility  and  care  of 
bnslness,  provide  for  her  personal  safety  In 
her  advancing  years,  and  be  a  support  and 
comfort  to  her  In  sickness  as  well  as  In 
health.  Of  all  this  complainant  has  been  de- 
prived by  the  act  of  the  grantee  In  leaving 
her  home  and  abandoning  the  obligations  im- 
posed upon  him  by  his  contract.  Under  these 
circumstances  the  deed  In  question  should  be 
set  aside,  and  declared  to  be  null  and  void, 
and  the  parties  placed  In  statu  quo.  This 
has  been  accomplished  by  the  decree  appeal- 
ed from,  and  It  Is  affirmed. 

Aiflrmed. 

KEITH.  P.,  absent 


LISKBY  T.   PITMAN'S   ADM'RS   et   al. 
(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21.  1801.) 
APPEAL— RKVIEW— ACCOUNTING. 
Where   a   controversy    involves   a    settle- 
ment  of   accounts  and  disputed   questions  of 
fact,  and  no  question  of  law  is  raised,  and  the 
work  of  the  commissioners  has  been  approved 
by  the  judge  of  the  circuit  court,  and  the  evi- 
dence   is    conflicting,    the    judgment    will    be 
affirmed. 

Appeal  frcHU  circuit  court  Shenandoah 
county. 

Action  by  John  U  Pitman's  widow  against 
■Tohn  L.  Pitman's  administrators  and  others. 
From  a  judgment  refusing  to  allow  his  claim, 
ICobot  O.  Llskey  appeals.     Affirmed. 

C.  W.  Beunick  and  John  E.  Roller,  for 
appellant.    Walton  &  Walton,  for  appellee. 

HARBISON.  J.  This  suit  was  histltuted 
by  the  widow  of  John  L.  Pitman  against  the 
administrators  and  heirs  at  law  of  her  hus- 
band for  the  purpose  of  having  an  account 
of  bis  Indebtedness  and  a  settlement  and  dis- 
tribution of  hla  estate. 

In  the  progress  of  the  cause  the  appellant 
Robert  C.  Llskey,  asked  to  have  audited  In 
bis  favor  against  the  estate  an  account  claim- 
ed to  be  due  him  from  Pitman,  amounting 
to  $1,901.74.  This  account  was  disputed  by 
tbe  administrators,  who  tiled  a  counterclaim 
showing  a  balance  due  from  appellant  to  Pit- 
man's estate  of  $1,713.05.  The  adjustment  of 
these  unsettled  accounts  between  the  parties 
constitutes  the  litigation  Involved  In  this  ap- 
peaL 

It  appears  from  the  record  that  John  L. 
Pitman  was  a  man  of  large  means,  owning 
Taluable  farms  in  Shenandoah  and  Rocking- 
ham counties,  and  a  large  personal  property; 
that  he  was  a  man  of  extensive  busiuess 


I  experience,  vrho  kept  full  and  accurate  ac- 
counts of  all  his  transactions  and  dealings. 

It  further  appears  that  the  appellant  was 
the  tenant  of  Pitman  on  a  large  farm  In 
Rockingham  county;  that  he  was  not  well 
educated,  and  did  not  keep  accounts  between 
himself  and  Pitman,  except  possibly  an  ac- 
count of  Improvements  made  by  blm  on  the 
farm;  that  he  had  great  confidence  In  Pit- 
man, and  relied  upon  him  to  keep  the  ac- 
counts between  them. 

It  appears  that  there  was  no  written  or 
special  contract  between  the  parties  except 
that  appellant  was  to  furnish  the  "horse 
power"  and  lab<»:  on  the  farm,  and  was  to 
receive  one-half  tbe  proceeds  thereof.  This 
relation  of  landlord  and  tenant  continued 
from  April,  1889,  to  October,  1896,  when  Pit- 
man died,  and  there' seems  to  have  been  no 
formal  settlement  during  that  period. 

The  controversy  over  these  unsettled  ac- 
counts has  grown  Into  a  printed  record  of  over 
SCO  pages,  containing  uumerous  depositions 
taken  on  both  sides,  copies  of  accounts,  and 
uumerous  vouchers,  checks,  letters,  etc.  From 
this  mass  of  evidence  the  commissioners,  to 
whom  the  cause  was  referred,  after  what  ap- 
pears to  have  been  a  laborious.  Impartial,  and 
painstaking  consideration  of  the  whole  sub- 
ject reached  the  conclusion  that  appellant 
was  Indebted  to  the  estate  of  his  deceased 
landlord  In  tbe  sum  of  $1,712.05.  To  this  re- 
port 21  exceptions  were  taken  by  the  appel- 
lant. Some  of  these  exceptions  were  sus- 
tained In  whole  and  In  part  while  others 
were  overruled.  After  giving  tbe  credits  and 
making  the  deductions  made  necessary  by 
the  court's  disposition  of  the  several  points 
raised  by  the  exceptions,  a  balance  of  $350.71 
as  of  the  30th  day  of  October,  1806,  was  as- 
certained to  be  due  from  appellant  to  thu 
estate  of  John  L.  Pitman,  and  tbe  decree  ap< 
pealed  from  was  for  that  sum  and  cost 

No  question  of  law  Is  raised  by  the  record. 
Tbe  controversy  involves  a  settlement  of  ac- 
counts and  disputed  questions  of  fact  It 
appears  from  the  opinion,  which  is  made.part 
of  the  decree  appealed  from,  that  the  learned 
judge  of  the  circuit  court  has  carefully  re- 
viewed tbe  work  of  tbe  commissioner,  and 
has  considered  the  exceptions  to  the  report  in 
detail. 

It  would  be  unnecessary,  and  wholly  un- 
profitable, for  this  court  to  set  forth  In  detail 
the  evidence  bearing  upon  each  of  these  dis- 
puted questions  of  fact  Much  of  the  testi- 
mony is  conflicting,  and  other  evidence  in 
the  cause  unsatisfactory.  The  best  consid- 
erntlon  we  have  been  able  to  give  the  entire 
record  Inclines  us  to  the  view  that  In  redu- 
cing the  finding  of  tbe  commisBloner  In  fa- 
vor of  John  Ii.  Pitman's  estate  from  $1,712.05 
to  $350.71  the  circuit  court  has  dealt  liberal- 
ly with  the  appellant.  Certainly,  we  are  un- 
able to  say  that  there  is  any  error  In  the 
decree  appealed  from  to  the  prejudice  of  ap- 
pellHiit  and  It  is  therefore  affirmed. 

Affirmed. 
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CHESAPEAKE  &  W.  R.  CO.  t.  WASHING- 
TON, C.   &  ST.   L.  RY.  CO. 

(Sapreme  Court  of  Appeals  of  Vircinia.    Not. 
21.  1901.) 

JUDGMENT— EMINENT     DOMAIN— COLLATBRAL 
ATTACK— EJECTMENT— EVIDENCE. 

1.  Order  of  court  in  condemnation  proceed- 
ioi:s,  declaring  that  the  defendant  has  been 
duly  served  with  notice  of  motion  for  confirma- 
tion of  report  of  commissioners,  is  in  another 
action  conclusive  of  the  fact,  unless  there  is 
Homethine  in  the  record  which  plainly  shows 
that  it  did  not  have  notice,  or  the  character 
of  the  proceedings  is  such  that  the  facts  on 
which  the  court  based  its  decision  that  there 
was  notice  must  affirmatively  appear  in  the 
record. 

2.  The_  proceedings  of  a  court  of  general 
jurisdiction  in  condemning  land  for  railroad 
purposes  cannot  be  impeached  and  re-examined 
collaterally  by  a  distinst  tribunal  not  sitting 
as  an  appellate  coui-t. 

3.  An  objection,  to  an  introduction  of  con- 
demnation proceedings  in  ejectment,  that  they 
did  not  show  any  attempt  made  by  plaintiff 
to  purchase  the  land  sought  to  be  condemned, 
is  of  no  avail  where  the  court  had  jurisdic- 
tion over  such  class  of  cases,  the  presumption 
being  that,  defendant  having  had  notice  of  a 
motion  to  confirm  the  proceedings,  all  the 
facts  necessary  to  give  the  court  jurisdiction 
In  the  case  appeared. 

4.  The  question  whether  a  railroad  company 
was  authorized  to  condemn  land  cannot  be 
raised  in  ejectment  to  recover  such  land  from 
the  railroad  company,  as  such  question  was 
involved  in  the  condemnation  proceedings,  and 
it  was  settled  conclusively  by  the  judgment  in 
such  case. 

5.  Condemnation  proceedings,  until  set  aside 
by  some  appropriate  proceedings,  are  admis- 
sible in  evidence  to  recover  the  land  con- 
demned, and  are  conclusive  as  to  the  right 
of  recovery  of  lands  embraced  therein. 

Error  to  circuit  court,  Rockingham  county. 

Action  by  the  Washington,  Cincinnati  &  St 
Louis  Railway  Company  against  the  Chesa- 
peake &  Western  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 


&  Harris,  for  plaintiff  In  error.  John 
E.  Roller,  D.  O.  Dechert,  U.  I*  Boyce,  Con- 
rad Kownslar,  and  M.  McCormick,  for  de- 
fendant in  error. 

BUCHANAN,  J.  This  Is  a  writ  of  error  to 
a  Judgment  of  the  circuit  court  of  Rocking- 
ham county  In  an  action  of  ejectment  brought 
by  the  Washington,  Cincinnati  &  St  Louis 
Railwi^  Company  against  the  Chesapeake  & 
Western  Rallcoad  Company. 

During  the  progress  of  the  trial,  which 
resulted  In  a  verdict  and  Judgment  In  favor 
of  the  plaintiff,  numerous  exceptions  to  the 
rulings  of  the  court  were  taken  by  the  de- 
fendant which  are  the  basis  of  the  errors 
assigned  here. 

Among  these  was  the  refusal  of  the  court 
to  permit  the  defendant  to  Introduce  In  evi- 
dence certain  condemnation  proceedings  had 
in  the  county  court  of  that  county,  by  which 
the  defendant  claimed  to  have  obtained  title 
to  and  the  right  to  the  possession  of  the 
land  hi  controversy.  The  grounds  of  objec- 
tion to  this  evidence  were: 


"First  That  it  does  not  appear  upon  the 
face  of  the  record  that  the  county  court 
of  Rockingham  county  had  jurisdiction  to 
entertain  the  motion  of  the  Chesapeake  & 
Western  Railroad  Company  for  the  condem- 
nation of  the  property  in  question;  It  not  ap- 
pearing on  the  face  of  the  proceeding's  that 
any  attempt  was  made  to  purchase  the  land, 
or  had  been  made  to  agree  with  the  owners 
of  the  land  as  to  the  purchase  price;    and 

"Second.  For  the  further  reason  that  the 
general  law  and  the  charter  of  the  Chesa- 
peake &  Shendun  &  Western  Railroad  Com- 
pany (under  which  charter  the  Chesapeake 
&  Western  Railroad  Company  was  organized) 
did  not  by  express  terms  or  by  necessary  im- 
plication grant  to  said  company  authority 
to  apply  to  the  county  court  for  the  condem- 
nation of  the  property,  franchises,  and  rights 
of  the  plaintiff  company,  or,  by  any  other 
method,  to  take  the  same." 

In  the  briefs  and  oral  argument  here  it  Is 
insisted  that  these  proceedings  were  not  ad- 
missible for  an  additional  reason,  viz.  that 
they  were  had  without  notice  to  the  plain- 
tiff (the  defendant  In  error).  This  last  ob- 
jection will  be  first  considered. 

The  proceedings  to  condemn  were  had  un- 
der chapter  46  of  the  Code.  Section  10T4  of 
the  Code  provides  that:  "If  the  president 
and  directors  of  a  company  Incorporated  for 
a  work  of  Internal  Improvement  •  •  • 
cannot  agree  on  the  terms  of  purchase  with 
those  entitled  to  lands  wanted  for  the  pur- 
poses of  such  company,  •  •  •  five  dis- 
interested freeholders  shall  be  appointed  by 
the  court  of  the  county  or  corporation  In 
which  such  land,  or  the  greater  part  of  it 
lies,  for  the  purposes  of  ascertaining  a  Just 
compensation  for  such  land." 

Section  1075  provides  that  when  it  is  In- 
tended to  apply  for  such  appointment  of  com- 
missioners, 10  days'  previous  notice  thereof 
shnll  be  served  on  the  tenant  of  the  free- 
hold, or  his  guardian  or  committee.  If  there 
be  no  such  person  within  the  county  or  cor- 
poration, the  notice.  Instead  of  being  thus 
served,  may  be  published  once  a  ^eek,  four 
successive  weeks.  In  some  convenietit  paper, 
and  posted  at  the  front  door  of  the  court 
house  of  the  coimty  or  corporation  on  tbe 
first  day  of  tbe  term  next  preceding  the  ^ 
application. 

Section  1076  provides  that  "upon  It  ap- 
pearing that  such  notice  has  been  given, 
the  court  shall  appoint  such  commissioners." 

The  first  order  of  the  court  in  the  proceed- 
ings for  condemnation  states  that  "on  mo- 
tion of  the  Chesapeake  &  Western  Railroad 
Company,  and  it  appearing  to  the  court  that 
tlie  above-named  defendant  [the  Washington. 
Cincinnati  &  St  Louis  Railway  Company] 
has  been  duly  served  with  notice  of  this  mo- 
tion as  by  law  is  required,  it  is  ordered  that" 
certain  persons  who  are  appointed  commis- 
sioners for  that  purpose  shall  ascertain  the 
compensation  provided  for  In  such  case& 

The  next  order  In  the  cause,  which  waa 
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made  nptm  the  coming  in  of  the  report  of 
the  comraissloners,  states  that  "on  motion 
of  said  Chesapeake  &  Western  Railroad  Oom- 
pany  and  G.  W.  Berlin,  counsel  for  said 
Washington,  Cincinnati  &  St  Louis  Railway 
Company,  consenting.  It  is  ordered  that  said 
report  of  the  commissioners  be  confirmed  and 
approTed,"  and  appoints  a  commissioner  to 
ascertain  to  whom  the  compensation  should 
be  paid. 

The  order  of  the  court  declaring  that  the 
defendant  had  "been  duly  serred  with  notice 
of  this  motitm  as  by  law  is  required"  Is 
conduslTe  of  the  fact  that  the  defendant  had 
notice  of  the  motion,  unless  there  be  some- 
thing In  the  record  which  plainly  shows  that 
it  did  not  have  notice,  or  the  character  of 
the  proceeding  Is  such  that  the  facts  upon 
which  the  court  based  its  decision  that  there 
was  notice  must  afflrmatiTely  appear  in  the 
record. 

Two  notices  of  the  motion  which  was  to  be 
and  was  made  on  Monday,  the  15th  day  of 
July,  the  first  day  of  the  July  term,  1896, 
of  the  court,  are  found  in  the  record.  One 
Is  dated  May  22,  1896,  and  has  upon  It  the 
following*  Indorsement:  "Legal  and  timely 
serrice  of  the  within  notice  accepted  this 
24th  day  of  Mar.  1896.  Washington,  Cin- 
cinnati and  St  Louis  Railroad  Company,  by 
6.  W.  Berlin,  Attorney  for  Said  Company." 

The  other  is  dated  June  10,  1895,  and  to  It 
is  attached  the  certificate  of  Miller  and 
Snavely,  publishers  of  Harrisonburg  Free 
Press,  stating  that  the  notice  had  been  pub- 
lished once  a  week  for  four  successive  weeks 
in  that  paper,  beginning  with  its  Issue  of 
July  11,  1895;  and  the  affidavit  of  John  T. 
Harris  that  on  the  first  day  of  the  June 
term,  1895,  of  the  court,  he  posted  a  printed 
copy  of  the  notice  at  the  front  door  of  the 
court  house  of  the  county. 

Neither  of  these  notices  are  referred  to  In 
the  order  of  the  court  which  declares  that 
legal  notice  of  the  motion  had  been  given 
the  defendant.  Nor  is  there  anything  in 
the  statute  which  requires  that  the  facts  or 
evidence  upon  which  the  adjudication  of  no- 
tice Is  based  shall  appear  in  the  record. 

If  It  were  conceded,  as  is  argued,  that  nei- 
ther of  the  notices  was  sufficient,  it  does  not 
follow  that  the  defendant  did  not  have  legal 
notice  of  the  motion,  for  the  court  may  have 
ttased  its  Judgment  upon  evidence  in  addi- 
tion to,  or  even  Independent  of,  the  facts  dis- 
closed by  the  record. 

In  Moore  v.  Holt  10  Orat  284,  291,  which 
was  a  foreign  attachment,  it  was  said  that 
"there  was  no  proof  to  show  that  the  otier 
ot  publication  against  the  alleged  absent 
defendant  had  been  duly  executed  as  the  law 
requires."  The  decree,  however,  states  that 
the  order  of  puMlcation  against  Joseph  Holt 
had  been  duly  published,  and  as  due  publi- 
cation requires  both  the  Insertion  of  the  or- 
der In  a  newspaper  for  the  prescribed  period 
and  the  posting  of  it  at  the  court  house 
door  in  doe  time,  the  decree  must  be  c<mi- 


strued  to  Import  that  both  were  done.  And 
It  has  been  decided  by  this  court  on  several 
occasions  that  where  the  decree  states  that 
publication  had  been  made.  It  will  be  suffi- 
cient and  this  court  will  not  look  into  the 
record  for  the  evidence  of  the  fact;  citing, 
among  other  cases,  Craig  v.  Sebrell,  9  Grat 
131. 

In  that  case,  which  was  a  suit  in  which 
there  was  an  absent  defendant,  the  decree 
recited  that  the  cause  was  heard  on  the  bill, 
etc.,  and  the  order  of  publication  returned 
duly  executed.  On  appeal  this  court  held 
that  "the  decree  must  be  regarded  as  solemn- 
ly affirming  that  there  was  an  order  of  pub- 
lication duly  taken  against  the  defoidant, 
and  that  It  was  duly  published  and  posted  as 
the  law  directs,  otherwise  It  could  In  no 
sense  be  said  to  have  been  duly  executed; 
and  the  verity  of  the  record  upon  that  point 
Is  not  to  be  called  into  question  by  any  aver- 
ment or  proof  to  the  contrary." 

In  Sargeant  v.  Bank,  12  How.  371,  18  L. 
Bd.  1028,  Judge  Daniel,  delivering  the  opin- 
ion of  the  court  in  a  case  in  which  the  judg- 
ment stated  that  the  decision  was  pro- 
nounced after  proper  and  legal  service,  said: 
"The  real  veritable  record  Informs  us  tiiat 
legal  and  sufficient  notice  was  given  to  the 
heirs  of  Samuel  Sargeant;  but  whether  by 
this  paper,  or  In  what  other  mode,  except 
that  It  was  legal  and  sufficient,  we  are  not 
told,  and  are  not  at  liberty  In  this  case  to 
Indulge  In  Inferences  against  the  verity  of 
the  record.  It  is  a  principle  well  settled,  too. 
In  Judicial  proceedings,  that  whatever  may 
be  the  powers  of  a  supreme  court  In  the  ex- 
ercise of  regular  appellate  Jurisdiction,  to  ex- 
amine the  acts  of  an  Inferior  court  the  pro- 
ceedings of  a  court  of  general  and  competent 
Jurisdiction  cannot  be  properly  Impeached 
and  re-examined  collaterally  by  a  distinct 
tribunal,  one  not  sitting  In  the  exercise  of 
appellate  power.  To  permit  the  converse  of 
this  principle  In  practice  would  unsettie  nine- 
tenths  of  the  rights  in  any  community,  and 
lead  to  infinite  confusion  and  wrong." 

The  next  objection  to  the  introducti<m  of 
that  evidence  is  that  It  does  not  appear  upon 
the  face  of  the  condemnation  proceedings 
that  any  attempt  was  made  by  the  plaintitT 
to  purchase  the  land  sought  to  be  condemned. 
This  was  not  necessary.  Proceedings  to  con- 
demn land  are  by  motion  upon  notice.  The 
rule  governing  notices  is  that  they  are  pre- 
sumed to  be  the  acts  of  the  parties,  and  not 
of  lawyers,  and  are  viewed  with  great  in- 
dulgence by  the  courts.  Formal  pleadings 
are  not  required  In  such  cases.  If  they  were, 
littie.  if  anything,  would  be  gained  by  such 
proceedings  over  the  ordinary  action  at  law 
or  suit  in  chancery.  If  the  notice  be  such 
that  the  defendant  cannot  mistake  its  object 
It  Is  sufficient.  Supervisors  v.  Dunn,  27 
Grat  008;  Insurance  Co.  v.  Pollard,  94  Ya. 
146,  158,  26  8.  B.  421,  86  L.  R  A.  271,  64 
Am.  St  Rep.  716. 

The  evidence  deduced  does  not  ordinarily 
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become  a  part  of  tbe  record,  unless  made  ao 
by  bill  of  exceptions.  Tbe  county  court  bav- 
Ing  Jurisdiction  over  this  class  of  cases,  and 
the  defendant  bavlng  had  notice  of  tbe  mo- 
tion, the  presumption  Is  that  all  tbe  facts 
necessary  to  give  it  Jurisdiction  In  tbe  case 
appeared. 

With  respect  to  powers  vested  in  tbe  coun- 
ty courts,  which  are  purely  Judicial  In  their 
nature,  as  was  said  by  Judge  Staples  in  de- 
livering tbe  (^pinion  of  tbe  court  in  Penny- 
backer  V.  Swltzer,  75  Va.  671,  685,  whether 
exercised  according  to  tbe  course  of  tbe  com- 
mon law  or  by  statute,  tbey  are  courts  of 
general  Jurisdiction  to  tbe  same  extent  as 
the  circuit  courts.  In  both  instances  tbe  pre- 
sumption arises  with  respect  to  the  conclu- 
siveness of  all  the  proceedings  and  Judgments 
of  the  court.  Upon  this  subject  we  refer  to 
the  case  of  Harvey  v.  Tyler,  2  Wall.  328,  17 
L.  Ed.  871,  and  Ballard  v.  Thomas,  19  Grat 
14.  In  tbe  latter  case  It  was  held  that  an 
order  of  tbe  county  court  laying  a  levy  is  an 
adjudication  of  the  facts  necessary  to  au- 
thorize tbe  proceeding,  and  that  adjudication 
cannot  be  called  in  question  in  any  collateral 
proceeding,  however  erroneous  it  may  be. 
See,  also,  Lancaster  v.  Wilson,  27  Orat  G29; 
llutcbeson  v.  Prlddy,  12  Grat  90:  Fergu- 
son's Adm'r  v.  Teel,  82  Va.  690;  HIU  v. 
Woodward,  78  Va.  765;  Applegate  v.  Mining 
Co.,  117  U.  S.  255,  270,  6  Sup.  Ct  742,  29 
U  Ed.  892. 

Tbe  remaining  objection  to  tbe  admissi- 
bility of  the  condemnation  proceedings  in  evi- 
dence is  that  neither  the  general  law  nor  the 
charter  of  the  defendant  company  by  express 
terms  nor  by  necessary  implication  granted 
to  that  company  authority  to  apply  to  the 
county  court  for  the  condemnation  of  tbe 
property  of  tbe  plaintiff. 

It  Is  not  denied  that  under  some  circum- 
stances, unless  expressly  prohibited,  one  rail- 
road company  may  condenm  tbe  land  of  an- 
other for  its  purposes,  but  it  is  denied  that 
sucb  circumstances  existed  in  this  case.  It 
may  be  that  this  is  true,  but  that  was  one 
of  the  questions  involved  in  the  condemna- 
tion proceedings. 

Tbe  case  of  Alexandria  &  F.  By.  CSo.  v. 
Alexandria  &  W.  B.  Co.,  76  Va.  780,  is  re- 
lied on  to  show  that  tbe  only  Jurisdiction 
which  a  county  court  has  in  condemnation 
proceedings  is  to  appoint  commissioners  to 
ascertain  and  report  what  compensation  and 
damages  the  owner  of  the  property  is  enti- 
tled to  receive  where  he  and  tbe  company 
cannot  agree,  and  to  determine  the  question 
of  c<wipensatlon.  The  judge  delivering  tbe 
opinion  in  the  case  does  so  state;  but  be  was 
also  of  opinion  that  the  condemnation  pro- 
ceedings were  void  upon  the  further  ground 
that  tbe  charter  of  tbe  condemnbig  company 
expressly  provided  that  It  should  in  no  way 
interfere  with  tbe  chartered  rights  or  fran- 
chises of  any  railroad  between  Alexandria 
and  Washington  city,  accept  the  right  of 
crossing.    This  opinion  was  not  the  opinion 


of  tbe  court  Judges  Staples  and  Barks  con- 
curred in  the  results.  Judge  Cbrlstlan  dis- 
sented, and  Judge  Moncure  did  not  sit  Tbat 
case  cannot  be  regarded  as  a  decision  of  this 
court  tbat  In  condemnation  proceedings  the 
court  lias  no  Jurisdiction  of  any  other  ques- 
tion than  the  appointment  of  oommlsslwiers 
and  the  determination  of  what  will  be  a  Just 
compensation  to  the  landowner. 

One  of  the  objects  in  providing  a  summary 
proceeding  for  tbe  condemnation  ot  land  by 
an  internal  improvement  company  where  It 
cannot  agree  with  the  owner,  or  where  he  is 
under  disability,  is  to  enable  It  to  acqah« 
good  title  to  the  land  wanted  for  Its  purposes, 
and  to  proceed  with  its  work  upon  maldng 
payment  of  tbe  compensation  allowed  as  pro- 
vided by  statute,  leaving  the  parties  where 
there  is  a  controversy  to  litigate  their  rights 
over  the  fund  paid  into  court  without  affect- 
ing the  title  to  the  property,  which  the  stat- 
ute expressly  provides  shall  vest  in  the  com- 
pany upon  paying  the  compensation  allowed 
in  tbe  manner  marked  out  by  the  statute. 
Code,  SI  1079,  1083. 

The  statute  does  not  specifically  provide 
what  Issues  may  be  raised  upon  the  motion 
to  condemn,  but  it  is  utterly  unreasonable  to 
say  that  the  defendant  must  be  notified  when 
the  motion  to  condemn  his  land  will  be  made, 
and  yet  when  be  appears  be  cannot  be  heard 
to  show  tbat  the  plaintiff  has  no  corporate 
existence,  or  that  It  has  no  authority  to  con- 
demn the  particular  property  for  its  use,  or 
that  It  can  only  condemn  up<«  certain  condi- 
tions, which  have  not  been  complied  with,  or 
under  certain  circumstances,  which  do  not 
exist  The  policy  of  the  law  generally  is  to 
have  all  matters  arising  out  of  one  contro- 
versy settled  in  a  single  suit  and  this  ought 
to  be  so  espeoially  in  a  proceeding  the  ef- 
fect of  which  Is  to  take  the  defendant's  land 
against  his  will,  and  Invest  the  plaintiff 
with  a  fee-simple  title  to  it  If  this  be  not 
the  case,  railroad  companies  would  have  no 
assurance  that  the  steps  taken  by  tbem  to 
procure  rights  of  way  or  property  wanted 
for  their  purposes  would  conclude  any  one, 
and  they  would  be  constantly  subject  to  vex- 
atious litigation. 

This  view  is  not  only  in  accordance  with 
the  better  reason,  but  is  sustained  by  the 
weight  of  anthorlty.  See  2  Mills,  Em.  Dom. 
(2d  Ed.)  H  388,  889,  891:  Baltimore  &  O.  R. 
Co.  V.  Pittsburg,  W.  &  K.  B.  Co.,  17  W.  Va. 
844,  and  cases  there  cited;  St  Joseph  T.  R. 
Oo.  V.  Hannibal  &  St  J.  It  Co.  (Mo.  Sup.) 
6  S.  W.  601;  Secombe  v.  Baiiroad  Co.,  23 
WalL  109,  119,  23  L.  Bd.  67;  1  Redf.  R.  R. 
(6tb  Ed.)  271. 

Tbe  proceeding  in  tbe  county  court  may 
have  been  erroneous,  but  It  was  not  void. 
Not  being  void,  the  propriety  or  validity  of 
Its  Judgment  can  no  more  be  Impeached  in  a 
collateral  proceeding  than  can  the  Judgment 
of  any  other  court  of  general  Jurisdiction  hav- 
ing Jurisdiction  over  the  subject-matter  and 
the  parties. 
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The  condemnation  pioceedinga  are  there- 
fore conclusive  upon  the  parties,  however  er- 
roneous they  may  be,  until  set  aside  or  re- 
versed in  the  manner  provided  by  law.  Ball- 
road  Co.  V.  Taylor,  03  Va.  226,  24  S.  E.  1013; 
Foster  v.  City  of  Manchester,  89  Va.  82,  16 
8.  B.  497;   Black,  Judgm.  {  246. 

They  were  not  only  admissible  In  evidence^ 
Out,  until  set  aside  by  some  appropriate  pro- 
ceeding, they  were  a  complete  bar  to  the 
plalntifTs  right  of  recovery  so  far  as  they  em- 
braced the  lands  sued  for. 

The  other  propositions  of  law  which  the 
plalittlff  Insists  the  court  violated  In  Its  ml- 
inga  In  admitting  and  excluding  evidence  and 
in  giving  and  refusing  instraction  are  as  fol- 
lows: 

"First  Under  the  provisions  of  the  act  of 
February  25,  1882,  the  corporate  rights  and 
franchisee  of  the  defendant  In  error  were  Ipso 
facto  forfeited,  and  no  act  of  the  state.  Judi- 
cial or  otherwise,  was  necessary  to  complete 
the  forfeiture.  Its  right  of  way  was  there- 
fore subject  to  appropriation  by  the  plaintiff 
in  error  in  the  method  prescribed  by  law. 

"Second.  That,  even  If  it  was  necessary 
for  the  state  by  some  affirmative  action  to 
declare  the  forfeiture  elTectlve,  nevertheless, 
the  right  of  way  of  the  defendant  in  error,  if 
in  point  of  fact  the  same,  bad  been  aban- 
doned, rendered  the  same  subject  to  apiHn- 
IMiation  by  the  plaintiff  in  error  In  the  meth- 
od prescribed  by  law. 

"Third.  That  the  property  of  one  railroad, 
whether  a  going  concern  or  not.  Is  subject  to 
appropriation  by  another  railroad,  provided 
the  same  is  not  needed,  or  its  use  had  been 
abandoned. 

"Fourth.  That  knowledge  on  the  part  of  a 
person  or  corporation  that  their  real  estate  Is 
being  appropriated  by  a  railroad  company 
estops  them  from  recovering  the  locus  In  quo 
in  ejectment,  their  remedy  being  by  action 
at  law  for  damages." 

If,  as  we  hold,  the  condemnation  proceed- 
ings are  conclusive  of  the  rights  of  the  par- 
ties in  this  collateral  proceeding,  and  their 
oflFect  was  to  invest  the  plaintiff  In  errw  with 
the  fee-slmple  title  to  the  land  embraced  by 
them,  the  questions  Involved  in  the  first, 
second,  and  third  of  these  propositions  can- 
not arise  upon  the  next  trial;  for  those  ques- 
tions could,  and.  If  relied  on,  ought  to,  have 
been  raised  in  the  condemnation  proceedings, 
and  are  concluded  by  them. 

Whether  the  fourth  proposition  quoted  be 
the  law  or  not  will  also  be  Immaterial  upon 
the  next  trial;  for,  if  the  effect  of  the  con- 
demnation proceedings  was  to  invest  the 
plaintiff  in  error  with  title  to  the  laud,  it  Is 
a  bar  to  the  recovery  of  the  defendant  In 
error,  and  no  question  of  estoppel  by  con- 
dnct  can  arise. 

What  has  been  said  disposes  of  the  ques- 
tions raised  by  the  assignments  of  error  bas- 
ed upon  bills  of  exceptions  numbered  3,  4,  S, 
6,  7,  8,  12,  13,  14,  15,  16,  17,  18,  and  18. 

The  only  other  error  assigned  that  It  Is 


necessary  to  consider  is  as  to  the  manner  In 
which  the  defendant  in  error  was  permitted 
to  prove  Its  corporate  exlstoice,  wUch  was 
put  in  issue  by  the  pleadings. 

The  rulings  of  the  court  upon  that  qnes- 
ton  seem  to  l>e  fully  sustained  by  the  cases 
of  Grays  v.  Turnpike  Co.,  4  Band.  578,  580, 
and  Crump  v.  Mining  Co.,  7  Orat  352,  56 
Am.  Dec.  116. 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial  to  be  had  not  in 
conflict  with  the  views  expressed  In  this 
opinion. 

Beversed, 

KEITH.  P.,  absent 


LINDSEY  T.  ECKLES. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1901.) 

DEEDS— CONSTRUCTION— INTENTION  OF 
GRANTOR. 

A  deed  conveyed  land  in  trust  for  the 
benefit  of  the  trustee's  wife  and  her  seven 
children  on  the  expressed  intention  that  the 
wife,  during  her  life,  should  "be  supported  from 
its  proceeds,"  and  that  during  her  life  her  is- 
sue should  "be  supported  and  educated  from 
its  proceeds,"  and  that  on  her  death  it  should 
"be  equally  divided  among  such  issue."  HeU, 
that  the  deed  created  an  express  trust  in  favor 
of  the  wife  and  her  children  during  her  life, 
giving  to  each  during  her  life  an  equal  share  in 
the  proceeds  of  the  land  conveyed,  and  that  on 
her  death  the  issue  took  the  property  in  fee, 
and  hence  her  assignee  could  claim  but  one- 
eighth  of  such  proceeds  during  her  life. 

Appeal  from  corporation  court  of  dty  of 
Bristol. 

Suit  between  one  Llndsey  and  one  Eckles. 
From  a  decree  in  favor  of  Llndsey,  Eckles 
appeals.    Affirmed. 

Bullitt  &  Kelley.  D.  D.  Hull,  Jr.,  W.  S. 
Hamilton,  and  Bailey,  Price  &  Byars,  for 
appellant    H.  W.  Sutherland,  for  appellee. 

CABDWELL,  J.  The  deed  to  be  con- 
strued in  this  case  is  as  follows: 

"This  deed,  made  the  20th  day  of  April, 
18CS,  between  Judith  Bowland,  of  the  one 
part,  and  Wm.  6.  Llndsey,  of  the  other  part, 
wltnesseth: 

"That  the  said  Judith  Bowland,  for  and  in 
consideration  of  the  affection  and  regard  she 
feels  towards  her  niece  Mrs.  Bebecca  J.  Llnd- 
sey, the  wife  of  the  said  Wm.  G.  Llndsey, 
and  Bebecca  J.  Llndsey,  and  the  children  of 
said  Wm.  G.  Llndsey  and  Bebecca  J.  Llnd- 
sey, and  the  further  consideration  of  the  res- 
ervation by  the  said  Judith  Bowland  of  a 
right,  should  she  see  fit  to  claim  it  to  re- 
main In  the  family  of  the  said  Wm.  O.  Llnd- 
sey and  Bebecca  J.  Llndsey,  as  a  member 
thereof,  durhig  her  natural  life,  and  to  be 
cared  for  as  such  by  the  said  Wm.  G.  Llnd- 
sey or  Bebecca  J.,  his  wife,  she,  said  Judith 
Bowland,  doth  grant   confirm,  and  hereby 
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convey  onto  the  Bald  Wm.  6.  Llndsey, 
•  •  •  In  trust  f<w  the  following  uses  and 
purposes,  to  wit:  For  the  nee,  support,  and 
maintenance  of  the  said  Rebecca  J.  Llndsey, 
the  wife  of  the  said  Wm.  O.  Llndsey,  and 
for  the  use,  maintenance,  and  education  of 
the  issue  of  said  Wm.  O.  Llndsey  and  Re- 
becca J.,  his  wife;  it  being  the  intention 
hereof  that  the  said  Rebecca  J.  Llndsey  shall 
be  supported  from  said  property,  or  the  pro- 
ceeds thereof,  during  her  life,  and  that  the 
issue  of  the  said  Rebecca  J.  Llndsey  and  the 
said  Wm.  G.  Llndsey,  during  the  life  of  the 
said  Rebecca  J.  Llndsey,  shall  be  supported 
and  educated  from  the  proceeds  of  said  projH 
erty,  and  at  the  death  of  said  Rebecca  X 
Llndsey  all  the  said  property,  as  well  as  pro- 
ceeds arising  from  the  same,  to  be  equally 
divided  between  or  among  the  issue  of  the 
said  Wm.  6.  Llndsey  and  Rebecca  J.  Llnd- 
sey: 

"Provided,  however,  tliat  the  said  Wm.  Q. 
Llndsey  shall  have  power,  and  Is  hereby  em- 
powered and  authorized,  should  he  deem  it 
best  to  do  so,  to  continue  to  hold  said  prop- 
erty, or  the  proceeds  thereof,  together,  for 
the  use  of  the  children  of  the  said  Wm.  O. 
Llndsey  and  Rebecca  J.  Llndsey,  until  the 
youngest  living  one  thereof  shall  have  arriv- 
ed at  the  age  of  21  years,  and  then  divide  the 
said  property  or  proceeds  thereof  among  the 
.said  issue  of  the  said  Wm.  O.  Llndsey  and 
Rebecca  J.  Llndsey." 

The  closing  paragraph  of  the  deed  author- 
ized the  trustees  to  sell  the  property  and  re- 
invest the  proceeds  in  other  property,  to  be 
held  as  specified  in  the  deed,  and  further  pro- 
vided that  none  of  the  property  or  proceeds 
therefrom  should  ever  in  any  manner  become 
liable  lor  the  Individual  debts  of  the  trustee, 
Wm.  6.  Llndsey. 

Mrs.  R.  J.  Llndsey  having  sold  and  con- 
veyed her  interest  to  appellant,  be  Is  claiming 
the  entire  proceeds  from  the  property  for  her 
life;  but  the  court  below  fixed  her  Interest 
at  one-eighth  of  the  proceeds  for  her  life,  giv- 
ing to  each  of  her  seven  children  one-eighth, 
and  in  this  ruling  there  is  no  error. 

It  is  argued  for  the  appellant  that  the  case 
is  controlled  by  the  line  of  decisions  by  this 
court  beginning  with  Wallace  v.  Dold,  8 
Leigh,  258,  and  coming  down  to  Walke  y. 
Moore,  95  Va.  720,  30  S.  B.  374. 

There  is  no  sort  of  conflict  between  tliat 
line  of  cases  and  the  decree  of  the  corpora- 
tion court  in  this  case,  as  this  case  Is  readily 
distinguished  from  them. 

The  late  Judge  Burks,  in  his  excellent  note 
to  the  opinion  in  Nye  v.  Lovltt,  2  Va.  Law 
Reg.  38  (8.  c.  24  S.  B.  345),  referring  to  the 
class  of  cases  beginning  with  Wallace  v. 
Doid,  supra,  shows  tliat  in  no  one  of  them  is 
the  dtcislon  that  the  children  took  no  interest 
rested  alone  on  the  language  that  the  gift  is 
to  "the  mother  and  her  children,"  but  that 
"the  Intention  to  give  exclusively  to  the  wo- 
man is  deduced  from  the  context  and  the  lan- 
guage of  the  Instrument  taken  as  a  whole"; 


and  in  conclusion  he  says:  '^The  decisions 
aalj  show  that  when  the  gift  Is  to  the  woman 
and  her  child  or  children,  or  Is  in  trust  for 
them,  or  like  phraseology  is  used,  the  children 
are  excluded  only  when  it  appears  from  the 
context,  or  the  whole  Instrument  taken  to- 
gether, that  it  was  the  intention  to  exclude 
tiiem."  See,  also,  Vaughan  v.  Vaughan,  97 
Va.  822,  88  8.  E.  603. 

Whether  construing  a  deed  or  a  will,  the 
object  is  to  discover  the  intention,  which  is  to 
be  gathered  in  every  case  from  the  general 
purpose  and  scope  of  the  instrument,  in  the 
light  of  the  surrounding  circumstances.  Stace 
V.  Bumgardner,  89  Va.  421,  16  &  B.  262;  Pom. 
Eq.  Jur.  (2d  Ed.)  |  1012. 

Technical  rules  of  construction  are  not  to 
be  invoked  to  defeat  the  intention  of  the 
maker  of  the  instrument,  when  his  or  her  in- 
tention clearly  appears  by  giving  to  the  words 
used  their  natural  and  ordinary  Import 

In  this  case  Mrs.  Llndsey  Is  given  no  con- 
trol whatever  over  the  property  conveyed  in 
trust  for  her  and  her  issue  by  W.  O.  Llnd- 
sey, and  no  power  to  dispose  of  it,  either 
through  the  trustee  by  deed  or  by  her  will, 
but  it  is  deeded  by  the  grantor  (a  collateral 
kinswoman  of  Mrs.  Llndsey)  expressly  to  the 
trustee,  and  he  to  manage,  control,  sell,  and 
reinvest  the  proceeds.  The  consideration 
moves  from  the  children,  as  well  as  from  the 
mother,  and  equally  from  the  mother  and 
from  the  children.  The  trusts  upon  which 
the  property  is  conveyed  are  "for  the  use, 
support,  and  maintenance  of  said  Rebecca  J. 
Llndsey,  and  for  the  use,  maintenance,  and 
education  of  the  Issue  of  the  said  Wm.  G. 
Llndsey  and  Rebecca  J.  Llndsey,  his  wife." 
The  grantor,  however,  was  not  content  to 
leave  in  doubt  what  she  intended  by  the  use 
of  the  language  Just  quoted,  and  declared  her 
own  construction  of  that  language,  and  em- 
phasized her  intention  by  adding:  "It  being 
the  intention  hereof  that  the  said  Rebecca 
J.  Llndsey  shall  be  supported  from  said 
property  or  the  proceeds  thereof  during  her 
life,  and  that  the  issue  of  the  said  Rebecca 
J.  Llndsey  by  ^e  said  W.  G.  Llndsey,  during 
the  life  of  the  said  Rebecca  J.  Llndsey,  shall 
be  supported  and  educated  from  the  proceeds 
of  said  property.    •    •    •" 

If  the  mother,  as  Is  contended  by  the  ap- 
pellant, took  the  whole  of  the  proceeds  from 
the  property  during  her  life,  the  express  trust 
in  favor  of  the  issue  Is  defeated,  and  the  dec- 
laration of  the  grantor  as  to  her  intention 
must  be  regarded  as  meaningless,  and  might 
as  well  not  have  I>een  made. 

Whether  the  language  theretofore  employed 
by  the  grantor  creates  a  trust  in  favor  of  the 
iS3ue  of  Mrs.  Llndsey  or  not,  the  declaration 
she  makes  as  to  her  intention  leaves  no 
doubt  whatever  that  the  grantor  Intended  to 
create  an  express  trust  for  both  the  support 
of  Mrs.  Llndsey  and  the  support  and  educa- 
tion of  her  Issue  by  W.  G.  Llndsey,  out  of 
the  proceeds  from  the  property  conveyed,  dur- 
ing the  life  of  Mrs.  Llndsey.    The  mother 
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and  ber  Issue  took  eacb  an  eqnal  Interest  In 
tbe  proceeds  from  the  property  during  the 
life  of  tbe  mother,  and  at  ber  death  tbe  Issue 
take  tbe  pr<^>erty  In  fee  simple. 

We  are  of  opinion,  therefore,  that  tbe  de- 
cree  of  tbe  lower  court  la  plainly  right,  and  It 
Is  affirmed. 

Affirmed. 


GLENN   T.   AUGUSTA   PERPETUAL 

BUILDING  &  LOAN  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1901.) 

EQUITY— CLOUD  ON  TITLE-*UIT  TO  REMOVE- 
JURISDICTION— ESTOPPEI/— DEED 
—CONSTRUCTION. 

1.  A  plat  and  snrray,  made  part  of  tbe  rec- 
ord in  a  suit  to  remove  a  cloud  on  title,  show- 
ed the  B.  farm  to  be  divided  into  four  tracts, 
containing  in  all  359  acres  and  90  poles.  Tract 
3.  containing  06  acres,  completely  separates 
tract  4  (the  land  in  controversy)  from  the  resi- 
dne.  Tract  4  contains  20  acres.  Tract  3  was 
sold  by  the  owner,  who  afterwards  sold  all  the 
B.  farm  to  S.,  except  tract  3;  a  trust  deed  be- 
ing given  to  secure  the  purchase  money.  De- 
fault being  made,  the  trustees  sold  the  prop- 
erty. Their  advertisement  stated  that  tbe  B. 
farm  contained  about  274  acres.  The  plat  filed 
with  tbe  record  showed  that  tracts  1  and  2 
contained  274  acres  and  30  poles.  The  deed 
to  the  purchaser  at  the  trustees'  sale,  in  effect, 
described  the  property  as  "that  tract  known 
as  the  'B.  Farm,'  containing  274.3  acres,  and 
being  tbe  land  conveyed  to  S.,  except  about  4 
acres  which  S.  had  disposed  of."  Tne  original 
owner  of  tbe  B.  farm  had  meanwhile  sold  tract 
4  to  other  persons.  Appellant,  under  various 
deeds,  subsequently  puninased  the  274.3  acres, 
but  neither  she  nor  her  vendors  ever  claimed  ti- 
tle to  tract  4.  The  assignee  of  the  purchase- 
money  bonds  given  at  the  original  sale  of  the 
B.  farm  then  brought  suit  to  remove  the  cloud 
cast  on  the  title  to  tract  4  by  its  conveyance 
to  such  other  persona,  and  to  subject  the  prop- 
erty to  a  lien  for  the  balance  due  on  the  pur- 
chase price.  Held,  that  tract  4  was  not  em- 
braced, nor  intended  to  be  «nbraced,  in  the 
trustees'  sale  under  which  appellant  traced  her 
title ;  the  general  description  as  the  "B.  Farm" 
being  controlled  by  the  particular  description 
following. 

2.  The  suit  was  properly  brought  in  equity. 

3.  Where  a  claimant  to  land  petitions  to  be 
made  a  party  defendant  in  a  suit  to  remove  a 
clond  on  title,  and  avers  that  "she  is  without 
remedy  save  in  equity,"  she  is  In  no  position 
to  challenge  the  jnrisdictlon  of  a  court  of  eq- 
nity. 

Appeal  from  circuit  court,  Augusta  coun- 
ty- 

Suit  by  tbe  Augusta  Perpetual  Building 
ft  Loan  C(Hnpany  against  one  Turk  and  oth- 
ers to  remove  a  cloud  on  title  and  for  other 
relief.  In  which  Lizsie  T.  Glenn  was  made  a 
party.  Decree  for  complainant,  and  defend- 
ant Glenn  appeals.    AfiSrmed. 

Curry  &  Glenn,  for  appellant  Kerr  ft 
Kerr,  for  appellee. 

WHITTLE,  J.  This  Is  a  controversy  over 
tbe  ownership  of  20  acres  of  woodland,  tbe 
extreme  eastern  portion  of  a  farm  situated 
In  the  county  of  Augusta,  near  tbe  city  of 
Staunton,  formerly  known  as  "Belle  Fonte." 
Tbe  sole  question  Involved   Is  whether  or 


not  that  tract  was  embraced  in  a  deed  of 
April  29,  1893,  from  Elder  and  Patrick,  trus- 
tees, to  John  Kroder. 

Mrs.  Elizabeth  V.  Harman,  being  the  own- 
er of  the  Belle  Fonte  farm,  which  contained 
originally  359  acres  and  30  poles,  on  Septem- 
ber 24,  1884,  sold  and  conveyed  66  acres,  a 
part  thereof,  to  John  A.  Harman,  trustee. 

A  plat  and  survey,  made  a  part  of  tbe  rec- 
ord, shows  that  this  65-acre  tract,  deslgn&ted 
as  "IiOt  No.  3,"  completely  cuts  off  and  sep- 
arates tbe  20  acres  of  woodland,  desciibed 
as  "Ix»t  No.  4,"  from  tbe  residue  of  tbe 
tract 

By  deed  of  June  26,  1800,  Mrs.  Harman 
conveyed  all  tbe  Belle  Fonte  farm,  except 
lot  No.  8,  to  tbe  Staunton  Land  Company; 
and  that  company,  to  secure  tbe  deferred 
Installments  of  the  purchase  money,  convey- 
ed the  land  to  Elder  and  Patrick,  trustees. 

The  purchase-money  bonds  were  assigned 
to  appellee,  the  Augusta  Perpetual  Building 
ft  Loan  Company.  Default  was  made  in 
the  payment  of  these  b<»ids.  and  by  direc- 
tion of  the  assignee  tbe  trustees  made  the 
sale  and  conveyance  which  la  now  tbe  sub- 
ject of  Inquiry. 

Tbe  advertisement  after  first  referring  to 
the  property  as  tbe  "Belle  Fonte  Farm," 
states  that  "there  are,  according  to  a  recent 
survey,  about  274  acres  of  land  in  the  tract." 
It  appears  from  tbe  plat  that  lots  No.  1 
and  No.  2  contain  274  acres  and  30  poles. 

At  the  sale  John  Kroder  became  the  pur- 
chaser, and  the  conveyance  to  him  described 
tbe  property  as  "that  certain  tract  or  parcel 
of  land,  situate  in  tbe  county  of  Augusta, 
about  one  mile  east  of  tbe  city  of  Staunton, 
known  as  the  'Belle  Fonte  Farm,'  containing, 
according  to  a  recent  survey,  274.3  acres, 
which  quantity  is  to  be  diminished,  never- 
theless, by  a  small  parcel  or  lot  on  which 
the  Kroder  Brass  Works  are  located,  and 
more  fully  described  in  a  deed  from  the 
Staunton  Developmmt  Company  and  Staun- 
ton Land  Company  to  John  Kroder.  «  *  • 
Tbe  said  land  embraced  In  and  conveyed 
by  the  present  deed  is  nearly  all  of  the  land 
that  was  conveyed  by  Elizabeth  V.  Harman 
to  tbe  Staunton  Land  Company,  •  ♦  • 
and  Is  nearly  all  of  tbe  land  that  was  con- 
veyed by  tbe  said  Staunton  Land  Company 
to  the  parties  of  the  first  part." 

The  land  was  reconveyed  by  Kroder  to 
the  trustees.  Elder  and  Patrick,  in  trust 
to  secure  tbe  unpaid  purchase  money.  Aft- 
erwards Kroder  and  wife  conveyed  lot  No. 
2,  containing  200  acres,  to  William  Glenn; 
and  on  March  8,  1896,  Elder  and  Patrick, 
trustees,  conveyed  to  Lizzie  T.  Glenn,  as 
appellee  Insists,  lot  No.  1,  containing  74 
acres  and  30  poles,  which  tbey  describe  as 
follows:  "A  parcel  containing  about  70 
acres  and  30  poles,  lying  on  the  north  side 
of  tbe  Staunton  and  New  Hope  road,  ex- 
cept a  pan^  of  about  4  acres,  on  which  tbe 
Kroder  Bi'vss  Works  were  located." 

Lizzie  T   Glenn  subsequently  became  the 
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purchaser  of  the  excepted  4  acres,  which, 
«dded  to  her  former  purchase,  made  74  acres 
and  30  poles,  the  exact  area  of  lot  No.  1. 

On  January  4,  1894,  EUzabeth  V.  Harman 
conveyed  to  R.  S.  Turk  the  20  acres  of  wood- 
land in  dispute.  The  Augasta  Perpetual 
Building  &  Loan  Company  filed  a  bill  against 
O'urk.  the  heirs  of  Mrs.  Elizabeth  V.  Har- 
man, who  in  the  meantime  had  died,  and 
Elder  and  Patrick,  trustees,  to  remove  the 
cloud  cast  upon  the  title  to  the  20  acres 
by  the  deed  from  Mrs.  Harman  to  Turk, 
and  to  subject  the  property  to  sale  to  satis- 
fy the  balance  due  on  the  debt  secured  by 
the  trust  deed  from  the  Staunton  Land 
Company  to  Elder  and  Patrick,  trustees. 

Upon  petition,  Lizzie  T.  Glenn  was  admit- 
ted a  party  defendant  and  leave  was  grant- 
ed her  to  file  a  demurrer  and  answer  to  the 
bill.  In  her  answer  she  denied  that  Elder 
and  Patrick,  trustees,  sold  and  conveyed  only 
274u{  acres  of  the  Belle  Fonte  farm  to 
Kroder,  under  whom  she  claims,  but  insists 
that  the  whole  farm,  with  the  exception 
.of  the  brass-works  lot,  was  sold  and  convey- 
ed to  him;  that  the  sale  was  in  gross,  and 
not  by  the  acre.  She  denied  the  right  of 
Mrs.  Harman  to  convey  the  20  acres  to  Turk, 
itnd  also  denied  its  liability  to  the  lien  as- 
serted by  the  plaintiff. 

She  then  undertook  to  trace  her  title  to  the 
lot,  maintaining  that  she  purchased  the 
same,  and  that  It  was  embraced  In  the  deed 
from  Elder  and  Patrick,  trustees,  to  her  of 
March  9,  1898. 

The  cause  was  referred  to  a  commission- 
er to  ascertain  the  state  of  the  title  to  the 
20-acre  lot,  and  whether  or  not  it  was  sub- 
ject to  the  lien  asserted  by  the  plaintiff. 

The  finding  of  the  commissioner  was  ad- 
verse to  appellant  Lizzie  T.  Glenn,  and  she 
excepted  to  his  repprt;  but  her  exceptions 
were  overruled,  the  report  confirmed,  and 
the  land  decreed  to  be  sold  to  satisfy  the 
'Plaintiff's  lien. 

From  that  decree  this  appeal  was  allowed. 

Upon  the  demurrer  appellant  challenges 
.the  Jurisdiction  of  a  court  of  equity,  and  yet 
she  complains  of  not  having  been  made  a 
party  to  the  suit  and,  in  her  petition  asking 
to  be  admitted  as  a  defendant  she  avers  that 
she  "is  without  remedy,  save  in  a  court  of 
equity,  where  alone  such  matters  are  prop- 
■etlj  cognizable." 

There  can  be  no  serious  question  as  to  the 
Jurisdiction  of  a  court  of  equity  of  this  cause. 
Indeed,  It  would  have  been  improper  for  the 
trustee  to  have  exposed  the  property  to  sale 
without  first  having  removed  the  cloud  cast 
upon  the  title  by  the  adverse  claim  of  ap- 
pellant and  the  deed  from  Mrs.  Harman  to 
furk. 

The  language  of  Moncure,  J.,  in  Bossett  T. 
Fisher,  11  Grat  499,  reaffirmed  in  Preston  v. 
-Stuart  29  Grat  303,  may  be  appropriat^y 
quoted  in  this  connection:  "He  [the  trustee] 
Is  'bound  to  bring  the  estate  to  the  hammer,' 
AS  has  be^i  said  by  Lord  Eldon,  'under  every 


possible  advantage  to  his  cestuls  que  trust- 
enf  and  he  should  use  all  reasonable  dili- 
gence to  obtain  the  best  price.  HIU,  Trus- 
tees, 479,  margin,  and  the  cases  cited.  He 
may  and  ought  of  his  own  motion,  to  apply 
to  a  court  of  equity  to  remove  impediments 
to  a  fair  execution  of  his  trust  to  remove 
any  cloud  hanging  over  the  title,  and  to  ad- 
Just  accounts,  if  necessary.  In  order  to  ascer- 
tain the  actual  debt  which  ought  to  be  rais- 
ed by  the  sale,  at  the  amount  of  prior  Incum- 
brances." 

A  trustee  failing  in  that  duty,  the  right  of 
a  cestui  que  trust  the  principal  and  bene- 
ficiary, to  invoke  this  equitable  Jurisdlctiou, 
cannot  be  doubted-.  As  remarked,  the  con- 
tention of  appellant  is  that  the  sale  by  the 
trustees  to  Kroder  was  a  sale  in  gross,  and 
not  by  the  acre;  and  authorities  In  great 
number  have  been  cited  to  show  that  in  such 
cases  the  contract  Is  one  of  hazard,  in  which 
the  vendor  and  vendee  take  the  risk  of  ex- 
cess or  deficiency  In  the  land  sold. 

But  that  familiar  principle  has  no  applica- 
tion to  this  C4se.  "Where  a  specified  tract 
of  land  is  sold  for  a  gross  sum,  the  bound- 
aries of  the  tract  control  the  description  of 
the  quantity  it  contains;  and  neither  party 
can  have  a  remedy  against  the  other  for  an 
excess  or  deficiency,  unless  it  is  so  great  as 
to  fui-nish  evidence  of  fraud  or  misrepresen- 
tation. But  this  rule  does  not  apply  to  a 
case  where  the  mistake  is  in  the  boundaries 
of  the  tract  sold,  and  not  in  the  quantity  of 
acres  it  contains."    Tyler,  Bound.  337. 

The  question  to  be  determined  is  not 
whether  the  land  sold  to  Kroder  contained 
more  or  less  than  was  supposed  by  the  par- 
ties, but  whether  the  20  acres  of  woodland 
were  sold  at  all.  A  very  careful  consider- 
ation of  the  record  leads  unmistakably  to  the 
conclusion  that  this  lot  wai^  not  embraced, 
or  intoided  to  be  embraced,  in  that  sale. 
The  advertisement  informed  the  public  that 
one  tract  not  two  tracts,  and  a  part  not  the 
whole,  of  the  Belle  Fonte  farm  would  be 
sold,  and  gave  the  quantity  of  land  contain- 
ed in  lot  No.  1  and  lot  No.  2  as  what  was 
to  be  offered.  The  language  employed  In  tbe 
advertisement  and  deed  to  Kroder  was  apt 
and  appropriate  as  applied  to  'lots  No.  1  and 
No.  2,  but  impossible  of  application  to  lot  No. 
4,— the  land  in  controversy,— a  tract  not  CMi- 
tlguous  to,  but  separate  and  located  nearly  a 
half  mile  distant  from,  the  premises  de- 
scribed. 

The  theory  of  appellant  is  that  lot  No.  4. 
having  been  originally  a  part  of  the  Belle 
Fonte  farm,  passed  under  tbe  general  lan- 
guage of  the  advertisement,  that  the  trus- 
tee would  sell  "that  certain  tract  or  parcel 
of  land  •  •  •  known  as  'Belle  Fonte 
Farm.' " 

But  it  must  be  observed  that  this  general 
description  was  followed  by  a  more  detailed 
and  particular  description,  which  plainly 
shows  that  all  tbe  Belle  Fonte  farm  was  not 
Intended  to  be  embraced. 
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While  the  sale  was  In  gross,  the  area  was 
flven  as  274.3  acres,  and  this  significant  Ian- 
gnage  was  used:  The  land  "embraced  In  and 
convened  by  the  present  deed  is  nearly  all  of 
the  land  that  was  conveyed  by  Eillsabeth  Y. 
Harman  to  the  Staunton  Land  Company, 
•  •  •  and  Is  nearly  all  of  the  land  that 
was  conveyed  by  the  said  Staunton  Land 
Company"  to  Blder  and  Patrick,  trustees. 

It  is  a  canon  of  constnicticHi  that  words 
of  parttcolar  description  will  control,  rather 
than  general  terms  of  description,  where 
both  cannot  stand  together. 

The  mle  Is  thus  stated  by  BufOn,  C.  J.,  In 
Den  T.  Graham,  27  Am.  Dec.  226:  "There 
is  bat  one  principle  applicable  to  questions 
of  this  sort  If  there  be  but  one  description 
in  the  deed,  that  is  to  be  strictly  adhered  to. 
If  tbiere  be  more  than  one,  and  they  turn 
oat  upm  evidence  not  to  agree,  that  Is  to  be 
adopted  which  is  most  certain." 

"Where  there  is  a  repugnance  between  a 
general  and  a  particular  description  in  a 
deed,  the  latter  will  controL"  2  Devi.  Deeds, 
Si  103S,  1039. 

There  is  another  test,  which,  when  ap- 
plied to  the  facts  of  this  case,  is  most  per- 
suasive In  arriving  at  the  true  intention  of 
the  parties,  and  that  is:  Neither  John  Kro- 
der,  the  original  purchaser,  nor  the  appellant 
ever  demanded  or  took  possession  of,  or  ex- 
endsed  any  acts  of  ownership  or  control 
whatever  over,  the  land  in  controversy;  and 
the  rule  is  that  "where  the  meaning  of  an 
instrument  is  doubtful,  evidence  of  the  acts 
of  the  parties  may  be  admitted  to  show  the 
intent"  2  Devi.  Deeds,  |  840;  Bank  v.  Mc- 
Vdgh,  32  Grat  530,  641;  Knick  v.  Knick. 
75  Va.  12,  20;  Gruhb  v.  Burford,  98  Va.  553, 
o58,  37  S.  E.  4;  and  King  v.  Railway  Co. 
iVa.)  39  S.  B.  701. 

It  is  apparent  that  the  conduslcm  reached 
by  tbe  trial  court  in  this  cause  was  correct 
and  its  decree  should  be  affirmed. 

Affirmed. 

HABRISON.  J.,  absent 


MILLEB    T.     BLACK     ROCK     SPBINGS 
IMP.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1001.) 

WATKRS  AND  WATER  COURSES— BUBSURFACB 
WATBRS  —  PERCOLATION  —  INTERFERENCK 
WITH  USB— INJURY  TO  ADJOINING  PRO- 
PRIETOR—DAMNUM  ABSQUE  INJURIA. 

1.  Where  a  landowner  digs  a  ditch  on  his 
own  land  for  purposes  connected  therewith, 
thereby  cntting  off  or  diverting  imderground 
waters,  which,  without  any  permanent  or  de- 
lined  channel,  have  always  been  accaetomed 
to  percolate  or  ooze  through  his  land  to  the 
land  of  the  adjoining  proprietor,  and  there 
form  the  source  of  a  8prfn|;,  the  damage  there- 
by occasioned  to  such  adjoining  proprietor  is 
4laronnm  absque  injuria. 

2.  If  no  mention  is  made  of  a  demurrer  in 


a  decree  disposing  of  the  main  issue,  it  will 
be  considered  overruled. 

Appeal  from  circuit  court,  Augusta  .county. 

Injunction  by  the  Black  liock  Springs  Im- 
provement Company  against  one  Miller  to  re- 
strain interference  with  subterranean  wa- 
ters. Judgment  for  complainant  and  defend- 
ant appeals.    Reversed. 

Grattan  &  Grattau,  for  appellant  Patrldc 
&  Gtordon,  for  appellee. 

OARDWBLL,  J.  The  bUl  in  this  case,  filed 
by  appellee,  a  corporation,  and  the  complain- 
ant In  the  court  below,  alleges  that  it  and 
the  defendant  l>eIow,  appellant  here,  are  the 
owners  of  two  adjoining  tracts  of  land  lying 
OD  the  slope  of  the  Blue  Bldge  Mountains, 
near  the  dividing  line  between  the  counties 
of  Rockingham  and  Augusta,  the  property  of 
each  being  used  as  a  summer  resort  or  water- 
ing place;  that,  soon  after  appellee  was  In- 
corporated and  purchased  its  tract  of  land,  a 
question  arose  between  It  and  appellant  as 
to  the  ownership  of  two  springs,— the  smaller 
one  a  mineral  spring,— situated  neeur  the  di- 
viding line  between  the  two  properties;  that 
litigation  was  the  result  of  this  controversy, 
and  it  was  finally  decided  that  the  springs 
were  upon  the  land  of  appellee,  and  appel- 
lant was  restrained  by  Injunction,  In  18%, 
from  using  the  water  from  the  springs,  etc.; 
and  that  thereafter  appellant  made  several 
fruitless  efforts  to  secure  the  use  of  these 
waters  for  his  boarding  house  and  his  guests. 
The  bill  then  concludes  as  follows:  "Find- 
ing that  he  had  finally  to  give  up  the  use 
of  these  waters  by  open  means  above  the 
surface.  Miller  [appellant]  has  recently  un- 
dertaken to  tap  the  springs  by  a  ditch  along 
close  to  the  line  between  the  two  properties, 
which  digging  has  been  done  in  the  county 
of  Augusta.  By  this  means  he  has  crossed 
the  sources  of  one  of  the  springs,  and  turned 
it  into  the  ditch  he  has  dug,  and  carried  it 
down  to  his  own  property, — so  much  so  that 
the  spring  has  almost  entirely  ceased  to  fiow; 
and  your  orator  is  advised  that  he  is  going 
on  in  his  search  for  the  other  one.  This  is 
not  only  an  invasion  of  your  orator's  prop- 
erty rights  in  the  diversion  of  water  whose 
natural  flow  is  on  the  lands  of  the  orator's 
property  as  it  Is  at  present  used,  and  an  al- 
most absolute  destruction  of  Its  value  for  any 
purpose  if  this  water  is  allowed  to  be  taken 
away.  The  injury  thus  worked  to  your  orator 
would  be  irreimrable,"  etc.  The  prayer  Is  for 
an  injunction  to  restrain  appellant  his  agent, 
etc.,  "from  digging  on  his  own  land  so  as  to 
strike  the  sources  of  the  springs  which  rise 
on  appellee's  land,  or  from  in  any  way  re- 
ducing the  fiow  of  the  water  that  would  nat- 
urally fiow  out  at  the  springs,  or  from  in 
any  way  interfering  with  appellee's  use  of 
said  water,  whether  above  or  below  the 
ground;  that  he  [appellant]  may  be  required 
peremptorily  at  once,  and  if  he  does  not  do 
so  promptly,  that  complainant  may  be  per- 
mitted to  go  on  his  premises  and  flU  In  the 
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ditch  that  he  has  already  dcg,  so  as  to  re- 
store said  strenm,  If  it  can  possibly  be  done, 
to  Its  nfftnral  flow,"  etc. 

Appellant  demurred  to  and  answered  the 
bill,  and  In  his  answer  admits  the  former 
litigation  concerning  the  spring  in  question, 
resulting  In  an  injunction  restraining  him 
from  using  the  water  therefrom,  and  that  he 
did  dig  upon  his  own  hind  to  obtain  water, 
but  claims  that  he  was  simply  doing  what 
he  had  a  perfect  right  to  do;  that  he  was 
not  seeking  to  cut  off  the  sources  of  any 
spring  on  appellee's  land;  that  he  did  not 
know  and  could  not  tell  where  the  water 
which  flowed  from  appellee's  spring  came 
from,  but  if  it  be  true,  as  appellee  Infers, 
that  it  comes  from  appellant's  land,  he  will 
certainly  be  allowed  a  reasonable  use  of  wa- 
ters flowing  through  his  land,  whether  above 
or  below  the  surface,  etc  He  further  claims 
that  he  does  not  know,  neither  can  any  one 
say,  where  are  the  sources  of  these  springs 
other  than  the  springs  themselves;  and  that 
the  digging  he  did  on  his  own  land  was  not 
done  to  vex  appellee,  or  done  with  malice 
and  Intent  to  Injure  Its  property,  but  was 
simply  done  in  the  exercise  of  his  lawful 
rights  on  his  own  soil.  In  order  to  procure 
water  for  his  own  use. 

No  disposition  seems  to  have  been  made  of 
the  demurrer  to  the  bill,  and  It  is  to  be  re- 
garded as  overruled  (Miller  v.  Miller,  92  Va. 
106,  23  8.  E.  232);  but  this  does  not  con- 
stitute error,  as  the  bill  upon  its  face  states 
a  case  for  equity  jurisdiction. 

Upon  hearing  the  cause  upon  the  bill  and 
answer  and  the  depositions  of  witnesses,  the 
eircnit  court,  being  of  opinion  that  the  nature 
and  extent  of  the  digging  complained  of  In 
the  bill  was  not  plainly^  shown  by  the  evi- 
dence, ordered  that  the  complainant  (appel- 
lee) take  further  evidence  on  this  point; 
whereupon  only  the  deposition  of  C.  S.  Pat- 
terson, president  of  the  appellee  company, 
who  had  twice  before  testified  in  the  cause, 
was  taken,  and  upon  a  final  hearing  the  de- 
cree appealed  from  was  made  perpetuating 
the  temporary  Injunction. 

A  great  number  of  cases  have  been  con- 
sidered by  this  court  Involving  the  correlative 
rights  of  adjoining  owners  of  land  In  refer- 
ence to  running  streams  on  the  surface,  but 
the  question  presented  in  this  case  has  not 
heretofore  been  considered. 

In  Frazier  v.  Brown,  12  Ohio  St  204,  the 
facts  were  almost  Identical  with  those  ap- 
pearing in  this  record,  and  In  an  able  and 
exhaustive  opinion,  concurred  In  by  the  en- 
tire court,  it  was  held:  (1)  That,  in  the  ab- 
sence of  express  contract  and  positive  legis- 
lation, as  between  proprietors  of  adjoining 
lands,  the  law  recognizes  no  correlative 
rights  In  respect  to  underground  waters  per- 
colating, oozing,  or  filtering  through  thd 
earth;  hence,  where  a  landowner  digs  a 
"hole"  on  his  own  land  for  purposes  con- 
nected with  the  use  of  his  own  land,  thereby 
cutting  off  or  diverting  underground  waters 


which  have  always  been  accustomed  to  per- 
colate or  ooze  through  his  land  to  the  land 
of  an  adjoining  proprietor,  and  there  form 
the  source  of  a  spring  or  rivulet,  any  dam- 
age thereby  occasioned  to  such  adjoining  pro- 
prietor Is  damnum  absque  Injuria.  (2)  The 
act,  to  wit,  the  use  of  his  own  property,  be- 
ing lawful  In  Itself,  the  motive  with  which 
the  act  was  done  Is  a  matter  of  indifference. 

The  question  was  left  open  In  that  case 
whether  It  would  have  made  any  difference 
in  law  If  the  "hole"  bad  been  dug  from  mo- 
tives of  unmixed  malice,  and  was  designed 
for  no  purpose  of  either  ornament  or  use. 

A  large  number  of  cases  are  to  be  found 
(and  some  of  them  are  cited  for  appellee)  in 
which  It  was  held  that  an  owner  of  an  ad- 
joining tract  of  land,  by  digging  thereon, 
cannot  divert  the  water  from  his  neighbor's 
spring  or  well.  If  the  digging  Is  done  with 
malice,  or  with  the  Intent  to  deprive  bis 
neighbor  of  the  water;  bnt  they  have  no  ap- 
plication to  this  case,  as  It  is  neither  alleged 
nor  proved  that  the  acts  of  the  appellant 
were  done  either  maliciously  or  with  Intent 
only  to  deprive  appellee  of  the  flow  of  water 
to  Its  spring. 

The  opinion  in  Frazier  v.  Brown,  supra, 
snys:  "In  considering  the  relative  rights  and 
obligations  of  owners  of  adjoining  lands  In 
respect  to  water  passhig  from  the  lands  of 
one  to  those  of  the  other,  the  subject  natu- 
rally divide  itself  Into  four  branches  of  In- 
quiry, and  this  on  account  of  the  four  differ- 
ent modes  In  which  water  may,  and  some- 
times does,  pass  from  one  tract  to  another: 

"(1)  In  respect  to  surface  streams,  which 
flow  In  a  permanent,  distinct,  and  well-defined 
channel  from  the  lands  of  one  owner  to  those 
of  another. 

"(2)  In  respect  to  surface  waters,— however 
originating,— which,  without  any  distinct  or 
well-defined  channel,  by  attraction,  gravita- 
tion, or  otherwise,  are  shed  and  pass  from  the 
lands  of  one  proprietor  to  those  of  another. 

"(3)  Subterranean  streams,  which  flow  in 
a  permanent,  distinct,  and  w^ell-deflned  chan- 
nel from  the  lands  of  one  to  those  of  another 
proprietor. 

"(4)  Subsurface  waters,  which,  without 
any  permanent,  distinct  or  definite  channel, 
percolating  In  mere  veins,  ooze  or  filter  from 
the  lands  of  one  owner  to  the  lands  of  an- 
other. 

"The  whole  subject  In  all  of  Its  branches. 
Is  governed  by  two  general  and  fundamental 
maxims,  which  are:  First  that  the  estate, 
usufruct,  and  dominion  of  the  owner  of  lands 
extend  from  the  sky  to  the  lowest  depths  of 
the  earth;  second,  that  every  man  shall  so  use 
his  own  as  not  to  Injure  his  neighbor.  These 
maxims,  however,  like  most  general  rules,  are 
In  their  application  subject  to  modifications 
or  exceptions,  growing  out  of  certain  great 
principles  of  natural  right  anterior  In  their 
origin  and  superior  In  their  obligation  to  all 
Individual  proprietorship;  out  of  certain  par- 
amount considerations  of  public  policy;  and 
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from  the  established  principles  that,  however 
great  or  obvious  the  damage  may  be,  the 
law  win  regard  as  an  Injury  that  only  which 
contra  renes  or  Interferes  with  a  recognized 
right." 

In  the  case  before  ns  we  are  only  con- 
cerned with  the  fourth  branch  of  Inquiry 
mentioned  above,  to  wit,  subsurface  waters, 
which,  without  any  permanent,  distinct,  or 
deflnlte  channel,  percolate  In  mere  veins, 
oose,  or  filter  from  the  lands  of  another. 

The  bill  does  allege  that  there  are  two 
springs  upon  appellee's  land  supplied  with 
water  coming  from  appellant's  land,  and 
which  are  in  "fact  the  only  value  that  the 
property  of  appellee  has,  so  that  to  be  in  any 
way  deprived  of  these  springs  would  be  prac- 
tifcilly  to  be  deprived  of  the  property;  but, 
as  we  have  already  seen,  it  Is  not  alleged 
that  the  water,  the  obstruction  and  detention 
or  diversion  of  which  Is  complained  of,  reach- 
es appellee's  lauds  from  the  lands  of  appel- 
lant in  any  distinct,  deflnlte,  or  known  chan- 
nel, either  above  or  below  the  surface. 

What  then,  is  the  proof  as  to  the  character 
of  the  supply  of  water  to  the  spring  alleged 
to  have  been  destroyed  or  injured  by  the  acts 
of  appellant? 

Much  testimony  was  Introduced  for  appel- 
lee to  show  the  conduct  of  appellant  in  at- 
tempting to  obtain  the  use  of  the  water  from 
the  springs  and  as  to  the  digging  of  the  ditch 
along  or  near  the  dividing  line  between  the 
two  properties;  and  Its  eftect  upon  the  small- 
er of  the  springs,  which  Is  situated  about  IS 
or  10  feet  from  the  dividing  line,  but  very 
little  testimony  as  to  the  character  of  the 
supply  of  water  to  the  spring.  Instead  of 
showing  that  the  supply  of  water  to  the 
spring  Is  through*  a  distinct,  deflnlte,  or 
known  channel,  the  reverse  is  the  effect  of 
the  testimony. 

C.  S.  Patterson,  president  of  the  appellee 
company,  testifying  In  its  behalf,  describes 
the  premises  and  the  ditch  dug  by  appellant, 
and  both  he  and  other  witnesses  say  that 
the  water  In  the  smaller  of  the  springs  was 
so  reduced  and  lowered  by  the  digging  of  the 
ditch  and  the  gathering  of  the  water  in  it 
that  the  water  would  not  run  out  of  the 
spring.  The  ditch  Is  described  as  beginning 
with  the  top  of  the  ground,  and  running  Into 
the  slope  of  the  mountain  30  feet  and  of  a 
depth  of  from  8  to  10  feet,  where  it  stops 
above  the  spring.  The  witness  (Patterson) 
wan  asked  If  the  water  came  into  the  ditch 
at  the  point  where  it  stopped,  and  his  an- 
swer was.  "The  water  came  in  along  the 
side,  and  continued  on  as  far  as  he  dug  the 
ditch." 

This  is  practically  all  the  testimony  in  the 
record  as  to  the  character  of  the  supply  of 
water  to  the  spring  In  question. 

The  appellant  In  his  answer,  says  that  he 
dug  upon  his  own  land  to  obtain  water;  that 
he  was  simply  doing  what  he  had  a  perfect 
right  to  do:  that  he  was  not  seeking  to  cut 
off  the  sources  of  any  spring  on  an^ellee's 


land;  that  he  did  not  know  and  could  not  tell 
where  the  water  which  flowed  trom  appel- 
lee's spring  came  from,  but  If  It  be  true,  aa 
Inferred  by  appellee,  that  It  came  from  ap- 
pellant's land,  he  would  certainly  be  allowed 
a  reasonable  use  of  It  etc.  In  his  deposition 
be  says  that  he  started  the  digging  upon  his 
own  land  with  the  view  of  putting  In  a  pair 
of  steps,  but  after  going  In  a  few  feet  he 
struck  water,  and  concluded  to  open  up  a 
spring;  that  when  he  discovered  there  was 
a  prospect  for  water  at  that  point  and  began 
to  open  it  up,  he  had  no  Intention  whatever 
of  cutting  the  sources  of  appellee's  springs, 
as  he  did  not  know  where  the  sources  of  the 
springs  were;  nor  did  he  intend  to  injure 
appellee  In  any  way,  but  only  intended  to  add 
to  the  value  of  his  own  property  and  to  his 
own  comfort 

There  Is  testimony  for  appellee  tending  to 
show  that  appellant's  statement  as  to  why 
he  began  the  digging  on  his  land  was  untrue; 
that  there  was  bad  feeling  between  the  par- 
ties, and  that  api>ellant  was  actuated  by  mal- 
ice in  digging  the  ditch.  But  It  is,  we  think. 
Irrelevant  The  simple  question  made  by  the 
pleading  is,  did  appellant  have  a  lawful  right 
to  do  what  appellee  complains  of? 

Cooley,  In  bis  work  on  Torts  (2d  Ed.  689). 
says:  "If  one,  by  excavation  on  his  own 
land,  draws  off  the  subterraneous  watere 
from  the  lands  of  his  neighbor  to  the  prej- 
udice of  the  latter,  no  action  will  He  for  the 
consequent  damages.  Tbla  is  fully  settled 
in  England  by  the  leading  case  of  Acton 
V.  Blundell,  12  Mees.  &  W.  324,  and  in  a 
later  case  it  is  decided  that  prescriptive 
rights  cannot  be  gained  in  subterraneous 
waters,  which  will  preclude  such  excavations 
on  adjoining  grounds  as  may  draw  them 
off.  These  decisions  have  been  generally 
followed  in  this  country,  and  It  may  be  con- 
sidered settled  law  that  if  the  well  dug  by 
one  man  ruins  the  well  or  spring  of  his 
neighbor  by  drawing  off  its  water,  it  is 
damnum  absque  injuria.  Probably,  if  the 
subterraneous  water  were  a  stream  flowing 
in  a  well-known  course,  it  would  be  differ- 
ent, and  one  through  whose  land  it  flowed 
would  be  protected  against  its  being  drawn 
away  from  him.  But  one  claiming  rights 
In  such  a  stream  would  be  under  the  neces- 
sity of  proving  Its  existence  and  tracing  it; 
not  an  easy  task  In  any  case." 

In  Gould,  Waters  (3d  Ed.)  S  2S0.  it  is 
said:  "Water  percolating  through  the 
ground  and  beneath  the  surface,  either  with- 
out a  deflnlte  channel  or  in  courses  wtiieb 
are  unknown  and  unascertalnable,  belongs 
to  the  realty  In  which  It  is  found.  The 
rule  that  a  man  may  freely  and  absolutely 
use  his  property  so  long  as  he  does  not  di- 
rectly invade  that  of  his  neighbor,  or  con- 
sequently Injure  his  clearly-defined  rights, 
is  applicable  to  the  Interruption  of  sub- 
surface supplies  of  water  or  of  a  stream,  and 
the  dajuage  resulting  therefrom  is  not  the 
subject  of   legal  redress.     The  landowner 
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may,  therefore,  make  a  dltcb  to  drain  his 
land,  or  dig  a  well  thereon,  or  open  and 
work  a  quarry  upon  it,  or  otherwise  change 
its  natural  condition,  although  by  so  doing 
he  interrupts  the  underground  sources  of 
a  spring  or  well  on  his  neighbor's  land. 
The  only  remedy  for  the  latter  is  to  sink 
his  own  well  deeper.  He  may  take  the 
water  which  would  otherwise  pass  by  nat- 
ural percolation  into  the  adjoining  land,  or 
draw  off  the  water  which  may  come  by  nat- 
ural percolation  from  that  land,  and  no  ad- 
verse right  to  prevent  the  exercise  of  this 
privilege  can  be  acquired  by  prescription." 
Among  the  many  authorities  cited  In  sup- 
port of  the  text  Just  quoted  is  the  case  of 
Wheatley  v.  Baugh,  relied  <m  by  an>ellee's 
counsel  here,  and  reported  in  25  Pa.  528,  04 
Am.  Dec.  721.  It  fully  sustains  the  prin- 
ciples stated  in  the  text,  and  not  the  con- 
tention of  appellee.  It  holds  that  the  de- 
struction of  a  spring,  depending  for  its  sup- 
ply on  percolation  from  the  land  above, 
by  use  of  the  land  above  for  mining  or 
other  lawful  purposes,  will  not  render  the 
owner  liable  la  damages  to  the  owner  of  the 
lower  land  whose  spring  is  destroyed,  unless 
the  Injury  was  occasioned  by  malice  or  neg- 
ligence. 

In  a  note  to  the  case  (64  Am.  Dec.  supra) 
It  is  said:  "Water  percolating  beneath  the 
surface  without  a  definite  channel,  or  in 
courses  which  are  unknown  and  unascer- 
tainable,  is  not  subject  to  the  settled  law 
governing  the  rights  of  riparian  owners. 
•    •    • 

"Waters  which  thus  appear  not  to  be  sup- 
plied by  a  definite  flowing  stream  are  pre- 
sumed to  be  the  result  of  the  ordinary  per- 
ccdatlons  of  water  In  the  soil;  such  a  pre- 
sumption being  necessary  to  obviate  the  dif- 
flcnlty  of  determining  whether  the  water 
flows  in  a  channel.  •  *  *  Where  perco- 
lating water  is  found,  it  belongs  to  the  realty 
where  It  is  found." 

The  rules  of  law  stated  in  the  note  are 
sanctioned  by  all  the  text  writers,  and 
among  the  authorities  cited  in  support  of 
them  are  the  leading  cases  of  Chasemore 
V.  Richards,  7  H.  L.  Cas.  349,  Dickinson 
V.  Canal  Co.,  7  Excb.  2S2,  and  Acton  v. 
Blundell,   supra. 

In  Ohasemore  v.  Richards  it  was  said: 
"The  principles  which  regulate  the  rights  of 
owners  of  land  in  respect  to  water  flowing 
in  known  and  different  channels,  whether 
upon  or  below  the  surface  of  the  ground, 
do  not  apply  to  underground  water  which 
merely  percolates  through  the  strata  In  no 
known  channels.  Where,  therefore,  a  land- 
owner and  a  millowner,  who  had  for  above 
sixty  years  oijoyed  the  use  of  a  stream 
which  was  chiefly  supplied  by  such  perco- 
lating underground  water,  lost  the  use  of 
the  stream  after  an  adjoining  owner  had 
dng  on  his  own  ground  an  extensive  well 
for  the  purpose  of  supplying  the  inhabitants 
of  the  district,  many  of  whom  had  no  title. 


as  landowners,  to  the  use  of  the  water, 
the    millowner    had    no    right    of    action; 

*  •  •  and  the  principle  applies  although 
the  water  flows  subterraneously  in  a  chan- 
nel which  was,  and  by  excavation  could 
have  been  ascertained  to  be,  definite,  U  the 
channel  la  not  absolutely  known." 

The  only  difference  In  the  application  of 
the  law  to  surface  and  subsurface  streams 
1b  In  ascertaining  the  character  of  the 
stream.  If  it  does  not  appear  that  the  wa- 
ters which  came  to  the  surface  are  supplied 
by  a  definite  fiowing  stream,  they  will  be 
presumed  to  be  formed  by  the  ordinary  per- 
colations of  water  in  the  soil.  *  *  *  A 
stream  or  water  course  consists  of  bed, 
banks,  and  water,  and  to  maintain  the  right 
to  a  water  course  it  must  be  made  to  appear 
that  the  water  necessarily  fiows  in  a  certain 
direction  and  by  regular  chan'^ti,  with  banlss 
or  sides,  and  having  a  substantial  existence; 
but  it  need  not  be  shown  thiit  the  water 
fiows  continually,  as  it  may  be  dry  at  times. 
Waterworks  Co.  v.  Cllne,  37  Fla.  686,  20 
South.  780,  33  h.  R.  A.  376,  53  Am.  St  Rep. 
262;  Roath  v.  Drlscoll,  20  Conn.  533,  52 
Am.  Dec.  352. 

In  Wheelock  v.  Jacobs,  70  Vt  162,  40 
Atl.  41,  4S  L.  R.  A.  105,  67  Am.  St  Rep. 
659,  it  is  held  that  a  stream  of  water  large 
enough  to  fill  a  flve-elghths  pipe  running 
through  a  Assure  or  hole  in  the  bedrock  sev- 
eral feet  below  the  surface  of  the  ground, 
but  not  flowing  in  a  well-defined  channel 
underground,  is  to  be  deemed  percolating 
water,  which  can  be  appropriated  by  the 
owner  of  the  land  without  liability  to  the 
owner  of  a  spring  a  short  distance  there- 
from, into  which  some  of  the  water  has 
been  accustomed  to  find 'Its  way.  See,  also. 
Railroad  Co.  v.  Dufonr  (Cal.)  30  Pac  783. 
19  L.  R.  A.  92,  and  authorities  cited  in  foot- 
note to  that  case. 

Subterranean  waters  can  only  be  the  sub- 
ject of  riparian  rights  when  fiowing  in  de- 
fined or  known  channels.  "Defined"  means 
a  contracted  and  bounded  channel,  although 
the  course  of  the  stream  may  be  undefined 
by  human  knowledge.  "Known"  means  the 
knowledge,  by  reasonable  inference,  from 
existing  and  observed  facts  in  the  natural 
or  pre-existing  condition  of  the  surface  of 
the  ground.  "Known,"  in  this  rule  of  law, 
is  not  synonymous  with  "visible,"  nor  is  it 
restricted  to  knowledge  derived  from  ex- 
posure of  the  channel  by  excavation.  Wa- 
ter percolating  through  the  ground  in  no  de- 
fined or  visible  channel  is  not  a  "stream." 
14  Mews,  E.  C.  L.  1955. 

It  was  said  by  Ix>rd  Watson  in  McXab  v. 
Robertson  [1897]  App.  Cas.  134:  "The  word 
'stream,'  in  its  primary  and  natural  sense, 
denotes  a  body  of  water,  having,  as  such 
body,   a   continuous   flow   in  one   direction. 

*  *  *  I  see  no  reason  to  donbt  that  sub- 
terraneous flow  of  water  may,  in  some  cir- 
cumstances, possess  the  very  characteristics 
of  water  running  on  the  surface;  but  In  my 
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(pinion,  water,  whether  falling  trom  the  sky 
or  escaping  from  a  spring,  which  does  not 
flow  onward  with  any  continuity  of  parts, 
bat  becomes  dissipated  In  tbe  earth's  strata, 
and  simply  percolates  through  or  along  those 
strata,  nntU  it  Issues  from  them  at  a  lower 
level,  through  dislocation  of  the  strata  or 
otherwise,  cannot,  with  any  pnH>riety,  be  de- 
scribed as  a  'stream.'  " 

In  Hoath  v.  Drlscoll,  supra,  it  Is  said: 
"Water,  whether  moving  or  motionless  In  the 
earth.  Is  not,  in  the  eye  of  the  law,  distinct 
from  the  earth.  The  laws  of  its  existence 
and  progress,  while  there,  are  not  imiform, 
and  cannot  be  known  and  regulated.  It  rises 
to  great  heights,  and  moves  collaterally,  by 
influences  beyond  our  apprehension.  These 
Influences  are  so  secret  changeable,  and  un- 
controllable, we  cannot  subject  them  to  the 
regnlatlons  of  law,  nor  buUd  upon  them  a 
system  of  rules,  as  has  been  done  with 
streams  upon  the  surface.  Priority  of  en- 
joyment does  not,  in  like  cases,  abridge  tbe 
natural  rights  of  adjoining  proprietors." 

Another  case,  In  which  the  facts  are  very 
similar  to  the  case  at  bar,  Is  Trustees  v.  Ton- 
mans,  50  Barb.  316;  Id.,  45  N.  X.  362,  6  Am. 
Rep.  100.  In  that  case  the  plaintiff  owned 
land  In  which  were  two  springs  which  sup- 
plied him  with  water.  Adjacent  to  those, 
and  situated  upon  a  higher  slope,  was  the 
defendant's  land.  One  of  the  plaintUTs 
springs  was  close  to  the  line  of  defendant's 
land,  the  other  about  two  rods  distant  from 
It  The  defendant  In  order  to  procure  water 
within  his  land  for  his  own  use,  dug  a  trench 
therein  along  the  lower  border  of  his  land, 
and  in  so  doing  diminished  the  quantity  of 
water  In  plaintlfTs  springs  by  cutting  off 
some  of  the  undra-ground  sources  of  supply. 

In  opinions  by  two  of  the  judges  affirming 
the  Judgment  of  the  lower  court  dismissing 
the  plaintltTs  complaint  nearly  all  the  au- 
thorities bearing  upon  the  question  are  re- 
viewed, and  It  was  held  that  the  weight  of 
authority  clearly  sustained  the  right  of  the 
defendant  to  dig  In  his  own  land  to  obtain 
water  for  proper  and  necessary  uses  at  his 
honse  and  bam,  even  if  by  so  doing  he  ma- 
terially interfered  with  the  natural  flow  of 
water  from  the  springs  issuing  from  the 
lands  of  the  plaintiff  adjoining  the  defend- 
ant's premises;  that  the  question  was  not 
whether  the  plaintiff  could  maintain  an  ac- 
tion against  the  defendant  for  damages  for 
negligence  or  want  of  due  care  in  digging  In 
his  land  close  to  the  line  of  plaintiff's  land, 
bnt  was  whether  the  defendant  should  be 
restrained  from  digging  in  his  land,  what- 
ever his  object  or  motives  were,  to  the  in- 
jury of  the  plaintiff's  wrings.  The  opinion 
of  Balcom,  J.,  concludes:  "If  the  defendant 
were  liable  for  digging  In  his  land  for  water, 
for  domestic  or  agricultural  purjioses,  near 
the  line  of  the  plalntliTs  land,  out  of  which 
these  springs  issue,  because  such  digging  ma- 
terially lessened  or  prevented  the  flow  of  wa- 
ter from  such  springs,  then  he  and  all  others 


would  be  liable  for  digging  for  a  like  proper 
purpose  in  their  lands,  though  a  half  mile 
from  plaintiff's  springs,  provided  such  digging 
would  prevent  the  water  Issuing  from  such 
springs.  Such  a  rule  would  create  mora 
vesation  than  it  would  do  good,  and  It  might 
become  intolerable.  The  weight  of  authority 
is  opposed  to  such  a  rule.  The  decisions  It* 
Campbell's  and  Story's  Reports,!  and  the  doc- 
trine of  Chancellor  Walworth  in  Smith  v. 
Adams,  6  Paige,  4S5,  are  overborne  by  the 
numerous  opposing  authorities  I  have  cited." 

Many  of  the  authorities  referred  to  above 
and  a  number  of  others  are  cited  by  Mr. 
Minor  in  support  of  the  following  text:  "Up- 
on considerations  of  policy,  as  well  of  natural 
right  subterranean  streams,  whose  springs- 
and  sources  are  not  known,  are  not  gov- 
erned by  like  principles  as  regulate  those' 
which  flow  over  the  surface,  but  they  are  held 
rather  to  fall  within  tbe  doctrine  which  gives 
to  the  owner  of  the  soil  all  that  lies  beneath 
it  whether  It  be  soUd  rock,  porous  earth,  or 
veins  of  water,  so  that  he  may  dig  therein, 
and  apply  that  which  is  found  there  to  his 
own  purpose,  at  his  absolute  will  and  pleas- 
ure; and  if,  in  the  exercise  of  such  rights,  he- 
intercepts  or  draws  off  water  collected  from 
underground  springs  in  bis  neighbor's  well, 
the  Inconvenience  of  his  neighbor  falls  with- 
in the  description  of  damnum  absque  inju- 
ria, and  Is  no  ground  for  an  action."  8 
Minor,  Inst  (2d  Bd.)  18. 

In  27  Am.  &  Eng.  Bnc.  Law,  at  page  425, 
it  Is  said:  "The  correlative  rights  of  adjoin- 
ing proprietors  in  reference  to  running 
streams,  whether  on  the  surface  or  subter- 
raneous, and  the  general  principles  relating 
thereto,  have  no  application  to  undefined  sub- 
terranean waters,  which  are  merely  the  result 
of  natural  and  ordinary  percolations  through 
the  soil.  Such  waters  are  part  of  the  land 
itself,  and  belong  absolutely  to  the  proprietor 
within  bis  territory;  and  It  has  been  well 
settled  by  a  long  and  unbroken  line  of  ao- 
thority  that  a  proprietor  of  land  may  dig  a 
well  upon  his  own  premises,  mine,  drain  It 
or  In  any  -way  change  its  natural  condition, 
even  though  in  so  doing  he  may  Intercept  or 
impede  the  natural  underground  percolations, 
the  sources  of  supply  of  his  neighbor's  spring 
or  water.  He  may  as  lawfully  draw  the  nat- 
ural percolations  from  his  neighbor's  land  as 
prevent  the  percolations  of  his  own  well  go- 
ing into  the  well  of  his  neighbor's.  Such  un- 
derground waters  are  as  much  the  property 
of  the  owners  of  the  land  as  the  ores,  rocks, 
etc.,  beneath  the  soil."  The  text  Is  supported 
by  a  great  number  of  authorities  cited. 

In  tlie  well-reasoned  opinion  of  Lewis,  O. 
J.,  In  Wheatley  v.  Baugh,  supra,  it  is  said: 
"When  the  flltrations  are  gathered  into  suffi- 
cient volume  to  have  an  appreciable  value, 
and  to  flow  in  a  clearly-defined  channel,  it  Is 
generally  possible  to  see  it  and  to  avoid  di- 


*  Balstnn    v.    Bensted,    1    Camp.    463:     Dexter    T. 
Aqueduct  Co.,  1  Story,  387,  Fed.  Cu.  No.  >,W1. 
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rertlng  It,  without  serious  detriment  to  the 
owner  of  the  land  through  which  it  flows. 
But  percolations  spread  in  every  direction 
through  the  earth,  and  it  is  impossible  to 
avoid  disturbing  them  without  relinquish- 
ing the  necessary  enjoyment  of  the  land.  Ac- 
cordingly, the  law  has  never  gone  so  far  as 
to  recognize  in  one  man  the  right  to  convert 
another's  farm  to  his  own  use  for  the  pur- 
poses of  filter.  Such  a  claim,  If  sustained, 
would  amount  to  a  total  abrogation  of  the 
right  of  property.  No  man  could  dig  a  cellar 
or  a  well  or  build  a  house  on  his  own  land, 
because  these  operations  necessarily  inter- 
cept the  Sltrations  through  the  earth.  Nor 
could  he  cut  down  the  forest,  and  clear  his 
land  for  the  purposes  of  husbandry,  because 
the  evaporation  which  would  be  caused  by 
exposing  the  soil  to  the  sun  and  air  would  in- 
evitably diminish  to  some  extent  the  supply 
of  water  which  would  otherwise  filter  through 
it.  He  could  not  overturn  a  furrow  for  ag- 
ricultural purposes,  because  this  would  par- 
tially produce  the  same  result.  Even  if  this 
vi;;ht  were  admitted  to  exist,  the  difficulty  in 
ascertaining  the  fact  of  its  violation,  as  well 
as  the  extent  of  it,  would  be  Insurmountable." 

There  is  respectable  authority— and  several 
of  the  cases  are  cited  for  appellee— seeming- 
ly in  conflict  with  those  we  have  referred  to 
above,  but  they  are  cases  in  which  the  facts 
and  circumstances  were  very  different  from 
those  in  this  case.  They  are  cases  in  which 
the  stream  In  question,  though  subterranean, 
was  well  defined,  and  came  more  properly 
under  the  rules  of  law  applicable  to  surface 
water,  or  In  which  the  acts  complained  of 
were  done  maliciously,  or  with  the  sole  pur^ 
pose. on  the  part  of  one  landowner  to  deprive 
another  landowner,  his  neighbor,  of  the  sup- 
ply of  water  to  his  spring  or  weU.  In  this 
ease,  if  appellant  had  dug  a  well  on  bis  own 
land  for  the  purpose  of  obtaining  a  supply  of 
water  for  his  own  use,  the  result  of  which 
was  to  dry  up  the  spring  on  appellee's  land, 
it  would  not  be  c(Hitended  that  appellee  would 
bare  had  a  cause  of  action  against  appellant 
for  so  doing.  It  Is  also  unnecessary  to  cite 
authority  for  the  proposition  that,  if  the  sup- 
ply of  the  spring  In  question  Is  by  a  well- 
defined  stream  of  water  coming  from  the 
lands  of  appellant,  though  subsurface,  he 
would  be  entitled  to  a  reasonable  use  of  the 
water  on  his  own  land. 

The  water  did  not  come  Into  the  ditch  dug 
by  appellant  in  a  stream  of  any  size  or  char- 
acter, but,  according  to  appellee's  principal 
witness,  "the  water  came  in  along  the  side, 
and  continued  on  as  far  as  he  dug  the  ditch"; 
in  other  words,  the  water  percolated  or  fil- 
tered into  the  ditch  along  its  side  its  whole 
length,— 30  feet  Whether,  if  it  appeared 
that  the  supply  of  the  spring  was  through  a 
well-defined  channel,  which  could  have  been 
preserved  without  detriment  to  appellant's 
property  through  which  it  flowed,  as  well  as 
the  question  whether.  If  the  interference  with 
the  sources  of  the  spring  was  attributable  to 


malice  or  negligence,  are  questions  not  be- 
fore us. 

We  are  unable  to  see,  from  the  evidence  in 
the  case,  that  appellant  has  been  guilty  of 
any  act  beyond  the  lawful  use  of  his  own 
property,  and  are  therefore  of  <^inion  tliat 
the  decree  appealed  from  must  be  reversed 
and  annulled,  and  this  court  will  enter  such 
decree  as  the  circuit  court  ought  to  have  en- 
tered, dismissing  appellee's  blU. 

Reversed. 


NIBI30N  V.  BRETT. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1901.) 

WILLS— CONSTRUCTION— VESTED    REMAIN- 
DERS—INCOME  FROM  TRUST  FUND. 

1.  A  will  provided,  in  the  fifth  clause,  that 
B  certain  xon's  share  should  be  held  Id  trust 
for  the  benefit  of  the  son  and  his  wife  and 
children;  the  purpose  being  to  provide  a  home 
for  the  family  daring  the  life  of  the  son  and 
his  wife,  "and  of  the  survivor  of  them,  and  at 
the  death  of  the  survivor  to  divide  the  ti-ust 
fund  among  their  descendants  by  stocks." 
Large  discretion  was  given  the  trustees  as  to 
the  investment  of  the  fund.  Held,  that  the 
children  of  the  son  took  a  vested  remainder  in 
the  estate  devised  hy  the  fifth  clause  at  the 
testator's  death;  the  omission  of  the  word 
"children"  before  "decendants,"  in  the  fifth 
clause,  and  the  provision  for  distribution  "at 
the  death  of  the  last  survivor,"  and  the  discre- 
tion given  the  executors  In  regard  to  invest- 
ing the  fund,  not  overcoming  the  presumption 
of  vested  estates. 

2.  Where  a  testator  devised  a  certain  share 
of  his  estate  to  his  son  and  wife  for  a  home 
for  their  family,  to  be  divided  among  their 
descendants  at  the  death  of  the  last  survivor, 
a  daughter  of  such  son,  thongh  taking  a  vest- 
ed remainder  on  the  testator's  death,  could  not 
pass  by  will  any  interest  in  the  income  ac- 
cruing on  the  trust  fund;  her  mother  still 
living  at  the  time  of  such  daughter's  decease. 

3.  Whether  the  court  erred  in  disposing  of 
the  income  from  a  txust  estate  will  not  be 
considered,  where  the  appellants  were  not  en- 
title<l  to  any  part  thereof,  and  the  parties  in 
interest  were  not  parties  to  the  appeal. 

Appeal  from  circuit  court,  Augusta  county. 

Action  between  Nielsen  and  Brett  for  the 
construction  of  the  will  of  W.  W.  Donaghe, 
Sr.  From  the  Judgment,  Nlelson  appeals. 
Iteversed. 

Ranson  &  Ranson,  for  appellant.  W.  H. 
Landes  and  R.  P.  Bell,  for  appellee. 

BUCHANAN,  J.  The  questions  presented 
by  petition  for  appeal  in  this  ca^e  involve  the 
construction  of  the  fifth  clause  of  the  will  of 
W.  W.  Donaghe,  Sr.  By  the  third  clause  he 
directs  that  bis  estate,  subject  to  the  provi- 
sions of  the  first  and  second  clauses,  be  di- 
vided equally  among  his  five  children;  the 
children  of  a  deceased  daughter  taking  the 
share  of  their  mother. 
The  fourth  and  fifth  clauses  are  as  follows: 
"Fourth.  The  share  falling  in  such  division 
to  my  daughter  Anne  K.  Gray  shall  be  hold 
by  my  executors  in  trust  for  her  scrfe  and  sep- 
arate use  so  long  as  she  may  live,  and  shall 
be  free  from  the  debts,  contracts,  or  control 


Digitized  by  VjOOQIC 


V«.) 


NIELSON  T.  BRETT. 


33 


of  her  husband.  At  the  deatb  of  my  said 
dangbter  Anne  the  trust  fund  shall  pass  to 
and  be  divided  among  her  children  and  de- 
scendants by  stoclu. 

"Fifth.  In  the  division  of  my  estate  as 
above  required,  the  share  falling  to  my  son 
William  W.  Donaghe  shall  be  held  by  my  ex- 
ecutors in  trust  for  the  Joint  use  and  benefit 
of  my  said  son  and  his  wife  and  children; 
it  being  my  purpose  to  provide  a  home  for  the 
family  during  the  life  of  my  said  son  and  his 
wife,  and  of  the  survivor  of  them,  and  at  the 
deatb  of  the  last  survivor  to  divide  the  trust 
fund  among  their  descendants  by  stocks.  It 
is  my  desire  that  my  execuiors,  as  trustees 
of  this  fund,  sliall  have  the  largest  discretion 
as  to  the  investment  of  the  principal  from 
time  to  time,  and  as  to  the  application  of  the 
Income  or  use  of  the  property,  having  In  view 
always  the  preservation  of  the  principal  fund, 
in  such  manner  as  in  their  judgment  will 
best  promote  the  comfort,  respectability,  and 
happiness  of  my  said  son  and  his  family." 

W.  W.  Donaghe,  Jr.,  died  intestate  shortly 
after  his  father,  leaving  a  widow  and  four 
children,  none  of  whom  were  married  at  that 
time.  Subsequently  the  home  was  broken 
up  and  the  family  scattered.  The  widow 
married  again,  and  Is  still  living.  One  daugh- 
ter has  been  married  twice,  and  Is  still  living. 
Another  died  intestate  and  without  issue. 
His  only  son  is  dead,  leaving  issue;  and  his 
other  daughter,  Mrs.  Gaunt,  was  twice  mar- 
ried, and  recently  died  in  the  state  of  New 
York,  without  issue,  leaving  a  will  by  which 
she  gave  all  of  her  estate  to  the  female  ap- 
pellant. 

The  circuit  court  held  that,  under  the  fifth 
clause  of  the  will,  the  estate  given  in  trust 
being  limited  to  the  Joint  use  of  W.  W. 
Donaghe,  Jr.,  and  his  wife  and  children  dur- 
ing the  lives  of  himself  and  wife,  and  the 
survivor  of  them,  and  at  the  death  of  the  sur- 
vivor to  be  divided  among  their  descendants 
by  stocks,  the  appellant's  testatrix,  one  of  the 
descendants  of  W.  W.  Donaghe,  Jr.,  and  his 
wife,  took  an  Interest  in  the  remainder  of  the 
said  trust  fund  contingent  upon  her  surviving 
both  her  father  and  mother,  and  that,  she 
having  departed  this  life  without  issue  dur- 
ing bar  mother's  life,  said  Interest  did  not 
rest,  but  ceased  and  determined  at  her  death, 
so  that  the  female  appellant  took  no  part  of 
the  said  trust  fond  under  the  will  of  her  tes- 
tatrix. 

The  appellant  Insists  that  her  testatrix  took 
a  vested,  and  not  a  contingent,  remainder. 
This  Is  the  first  question  to  be  decided. 

The  law  favors  the  vesting  of  estates,  and 
where  there  is  a  devise  or  bequest  of  prop- 
erty, which  Is  not  to  be  enjoyed  In  possession 
until  some  future  period  or  event.  It  will, 
where  no  special  Intent  to  the  contrary  la 
manifested  by  the  will,  be  construed  as  vest- 
ing in  interest  Immediately  on  the  death  of 
the  testator,  rather  than  as  contingent  upon 
the  condition  of  things  which  may  exist  at 
the  period  of  payment  or  distribution.  Cor> 
40  S.E.-3 


bin  V.  Mills'  Ex'rs,  19  Grat  472;  McCombe 
V.  McCombe,  96  Va.  779,  82  S.  E.  453. 

Governed  by  this  rule  of  construction,  what 
is  there  in  the  will  under  consideration  which 
clearly  manifests  an  intent  that  the  estate  In 
remainder  disposed  of  by  the  fifth  clause 
should  not  vest  untU  the  death  of  the  surviv- 
ing life  tenant? 

The  language  of  the  fourth  clause,  dispos- 
ing of  the  trust  fund  In  which  Mrs.  Anne 
Gray  was  given  a  life  estate,  is  that  "at  the 
death  of  my  said  daughter  Anne  the  trust 
fund  shall  pass  to  and  be  divided  among  her 
children  and  descendants  by  stocks."  This, 
the  court  held,  gave  a  vested,  and  not  a  con- 
tingent, remainder.  The  correctness  of  that 
construction  does  not  seem  to  be  controverted, 
and,  under  the  authorities,  we  do  not  think 
it  could  be  successfully  done.  See  Brent  v. 
Washington's  Adm'r,  18  Grat.  526,  528,  529. 

The  testator,  after  providing  in  the  fifth 
clause  that  the  share  falling  to  his  son  Wil- 
liam W.  Donaghe  should  be  held  by  his  ex- 
ecutors in  trust  for  the  Joint  use  and  benefit 
of  his  said  son  and  his  wife  and  children, 
declared  that  it  was  his  pturpose  to  provide  a 
home  for  the  family  during  the  life  of  his  said 
son  and  his  wife,  and  of  the  survivor  of  them, 
and  "at  the  death  of  the  last  survivor  to  di- 
vide the  trust  fund  among  their  descendants 
by  stocks,"  omitting  immediately  preceding 
the  word  "descendants"  the  words  "children 
and,"  used  in  disposing  of  the  remainder  to 
the  fourth  clause. 

This  omission,  it  is  argued,  manifests  an 
Intent  on  the  part  of  the  testator  and  the 
draftsman  of  the  will  to  describe  a  different 
class  of  persons  as  remainder-men  from  those 
named  in  the  fourth  clause,  and  to  fix  a  dif- 
ferent time  for  the  vesting  of  the  remahider. 
So  far  as  the  vesting  of  the  remainder  is  con- 
cerned. Is  there  any  real  difference  In  the 
two  clauses?  The  words  "children"  and  "de- 
scendants" are  not  synonymous,  as  Is  argued, 
but  the  word  "descendants"  includes  chil- 
dren,—comprises  issue  of  every  degree.  2 
Jarm.  Wills,  98.  So  that  a  devise  or  bequest 
of  a  remainder  to  the  life  tenants,  "descend- 
ants by  stocks,"  would  embrace  all  pers(ms 
Included  In  a  like  bequest  or  devise  to  the 
life  tenants,  "children  and  descendants  by 
stocks,"  and,  so  far  as  we  can  see,  do  not  In 
themselves  manifest  an  Intent  that  the  re- 
mainder should  invest  at  the  death  of  the  life 
tenant,  rather  than  at  the  death  of  the  tes- 
tator. 

The  life  tenants,  "descendants  by  stocks," 
so  far  as  they  were  in  being,  could  be  as 
easily  ascertained  at  the  death  of  the  tes- 
tator as  could  their  "children  and  descend- 
ants by  stoclcB." 

Persons  who  constitute  the  "heirs"  or  "de- 
scendants" of  a  life  tenant  cannot  be  ascer- 
tained until  death,  for  the  living  have  nei- 
ther heirs  nor  distributees;  and  therefore  in  a 
devise  or  bequest  to  A.  for  life,  with  re- 
mainder to  his  "heirs"  or  "distributees,"  the 
remainder  cannot,  of  necessity,  vest  before 
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the  life  tenant's  deatli.  But  this  Is  not  bo 
In  the  case  of  a  remainder  to  his  "children 
and  descendants  by  stocks,"  or  with  a  re- 
mainder to  his  "descendants  by  stocks." 

Neither  does  the  provision  that  the  trust 
fund  should  be  divided  among  the  remainder- 
men "at  the  death  of  the  last  survivor"  mani- 
fest such  Intent  Substantially  the  same  lan- 
guage Is  used  in  the  fourth  clause  of  the 
will,  which,  as  we  have  seen,  was  properly 
held  to  give  a  vested  remalndo*.  The  gen- 
eral rule  is  that  where  a  testator  creates  a 
particular  estate,  and  then  goes  oa  to  dis- 
pose of  the  ulterior  interest,  expressly  in  an 
event  which  will  determine  the  prior  estate, 
the  words  descriptive  of  such  event,  occur- 
ring in  the  latter  devise,  will  be  construed 
as  referring  merely  to  the  period  of  the  de- 
termination of  the  posseesion  or  enjoyment 
under  the  prior  gift,  and  not  as  designed  to 
postpone  the  vesting.  1  Jarm.  Wills  (5th  Ed.. 
Blgelow),  side  page  779. 

Neither  does  the  provision  in  the  clause  In 
question  which  gives  the  executors  the 
largest  discretion  as  to  the  Investment  of  the 
principal  of  the  trust  fimd,  and  the  applica- 
tion of  the  income  or  use  of  the  property, 
having  in  view  always  the  preservation  of 
the  principal  of  the  fund,  have  any  bearing, 
as  it  seems  to  us,  as  to  the  time  the  re- 
mainder should  vest.  The  executors  were  re- 
quired to  hold  the  fund  during  the  life  of 
the  son  and  wife  and  the  survivor  of  them, 
and  then  to  distribute  it  according  to  the 
terms  of  the  trust.  The  discretion  given  the 
executors  as  to  Investing  the  principal  for  Its 
preservation  was  equally  wise  and  proper, 
whether  the  remainder  vested  at  the  death 
of  the  testator,  or  at  the  death  of  the  sur- 
viving life  tenant 

It  seems  to  us  that,  if  it  was  the  inten- 
tion of  the  testator  that  the  remainder  should 
not  vest  until  the  period  for  distributing  the 
principal  among  the  remainder-men,  so  learn- 
ed a  lawyer  and  so  skillful  a  draftsman  as 
the  draftsman  of  the  will  is  conceded  to  have 
been  would  not  have  left  that  intent  to 
have  been  manifested  by  evidences  so  in- 
clusive as  those  relied  on,  but  would  have 
declared  It  by  language  which  would  have 
made  it  clear. 

We  are  of  opinion,  therefore,  that  the  re- 
mainder vested  at  the  death  of  the  testator, 
and  that  the  appellant's  testatrix  was  enti- 
tled to  one-fourth  part  thereof. 

Mrs.  Snow,  one  of  the  daughters  of  Wil- 
liam Donaghe,  Jr.,  and  wife,  having  died 
after  the  testator,  unmarried.  Intestate,  and 
without  issue,  her  interest  in  the  remainder 
passed,  according  to  the  statute  of  descents 
and  distributions,  to  her  mother,  brother,  and 
sisters,— one-fourth  thereof  to  each. 

We  are  further  of  opinion  that  upon  the 
death  of  Mrs.  Gaunt  her  interest  In  the  in- 
come subsequently  accruing  upon  the  trust 
fund  ceased,  and  that  no  part  thereof  passed 
by  her  will.  Whether  the  court  erred  in  de- 
creeing that  one-third  of  the  income  from 


the  trust  fund  should  be  paid  to  Henry  D.^ 
Donaghe,  a  grandson  of  W.  W.  Donaghe,  Jr., 
and  his  wife.  Is  wholly  immaterial  to  the 
appellants.  They  are  not  entitled  to  any 
part  thereof,  and  the  parties  in  interest  are 
not  appealing. 

We  are  of  opinion  that  the  decrees  com- 
plained of.  In  so  far  as  they  are  in  conflict 
with  this  (pinion,  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  therewith. 

Reversed. 


CATLETT  et  al.  v.  ALSOP  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1001.) 

FRAUDULENT  CONVEYANCES  —  EVIDENCE  — 
SUFFICIENCY— MARRIED  WOMAN— RIGHT  TO 
TRANSACT  BUSINESS— HUSBANDS  AS  AGENTS 
—VALUE  OP  HUSBAND'S  SERVICES— AMOUNT 
REQUIRED  TO  SUPPORT  FAMILY— EXCESS- 
RIGHT  OF  CREDITORS  THERETO. 

1.  The  purchaser  at  a  sale  by  the  trustee 
under  a  deed  of  assigument  made  by  a  firm 
was  the  mother  of  one  of  the  partners  and 
aunt  of  the  other.  She  purchased  the  stock  of 
goods  for  $1,500,  to  be  credited  on  her  debt  of 
$3,000,  preferred  in  and  secured  by  the  assign 
ment.  She  continued  buBiness  in  the  name  of 
the  firm  as  her  agenta  Subsequently  she  sold 
the  stock  to  the  wives  of  the  partners  on  their 
a;;reement  to  pay  her  the  balance  due  from 
the  firm.  This  agreement  was  reduced  to  wiit- 
ing  a  year  later.  On  payment  of  such  bal- 
ance, she  relinquished  to  the  wives  all  claim 
to  the  stock  of  goods,  and  they  continued  the 
business  under  the  management  of  their  hus- 
bands, but  in  their  own  names.  The  wives 
had  no  experience  in  business,  nor  separate 
estates,  when  they  contracted  to  purchase  the 
goods.  Code,  §  2287,  allows  a  married  woman 
to  carry  on  business  on  her  own  account  and 
section  2285  provides  that  her  separate  estate 
shall  not  be  subject  to  the  use  or  control  of 
her  husband,  or  to  his  debts  or  liabilities. 
Held,  that  no  fraud  was  shown  sufficient  to 
subject  the  profits  of  the  business  and  prop- 
erty purchased  therewith  to  the  claims  of 
creditors. 

2.  Where  the  compensation  for  services  ren- 
dered by  husbands  for  their  wives  in  the  man- 
agement of  business  belonging  to  the  wives  is 
more  than  sufficient  to  suppport  and  maintain 
their  families,  and  there  is  no  contract  as 
to  the  amount  of  compensation,  the  excess  is 
a  debt  due  from  the  wives,  and  subject  to 
claims  of  the  husbands'  creditors. 

Appeal  from  circuit  court,  Tazewell  coun- 
ty. 

Suit  by  Alsop,  Mosby  &  Go.  against  Cat- 
left  &  Jenkins  to  subject  property  to  the 
claims  of  creditors.  Decree  for  complain- 
ants, and  defendants  appeal.    Reversed. 

S.  W.  Williams,  R.  B.  Davis,  and  John 
W.  Friend,  for  appellants.  Henry  &  Gra- 
ham and  Geo.  W.  St  Clair,  for  appellees. 

BUCHANAN,  J.  This  is  the  sequel  to  the 
case  of  Alsop  v.  Catlett  reported  in  97  Va. 
364,  34  S.  E.  48. 

That  suit  was  brought  to  set  aside  an  as- 
signment made  by  the  firm  of  Catlett  A 
Jenkins,  and  to  subject  the  proi>erty  em- 
braced in  U,  other  property  acquired  in  lieu 
of  the  property  conveyed,  aud   the  profit* 
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derived  therefrom  to  the  payment  of  certain 
judgments  due  tbe  complainants,  upon  the 
ground  that  the  assignment  was  maae  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  the  grantors.  It 
was  decided  in  that  case  that  the  charges  of 
fraud  were  not  made  out  against  the  trustee 
or  the  only  beneficiary  In  the  deed  of  assign- 
ment, who  was  charged  with  being  a  party 
to  the  fraud,  and  the  bill  dismissed,  without 
prejudice,  however,  to  the  right,  if  any,  of 
the  creditors  to  proceed  against  Catlett  & 
Jenkins  and  their  wives  to  subject  the  prog- 
crty  acquired  and  the  profits  made  by  the 
latter  through  the  services  of  their  husbanda 

For  the  purpose  of  subjecting  the  property 
and  profits  alleged  to  have  been  thus  ac- 
quired, this  suit  was  instituted  by  some  of 
the  creditors. 

Hie  bill,  after  giving  a  history  of  the 
proceedings  in  the  former  case  and  tbe 
amount  and  character  of  the  complainants' 
claims,  makes  the  following  allegations, 
briefly  stated:  That  about  April,  1883,  the 
trustee  in  the  deed  of  assignment  sold  to 
Mrs.  Coleman,  the  mother  of  one  of  the 
grantors  and  the  aunt  of  the  other,  the  rem- 
nant of  a  stock  of  goods  for  the  sum  of 
$1,500,  to  be  credited  on  her  debt  of  $3,000, 
preferred  In  and  secured  by  the  assignment; 
that  immediately  after  this  purchase  by  Mrs. 
Coleman  she  entered  into  a  contract  with 
the  wives  of  the  grantors  by  which  she 
agreed  to  let  them  have  the  said  stock  of 
goods  in  consideration  of  their  paying  her 
whole  debt  of  $3,000;  that  it  was  provided 
by  this  agreement  that  the  mercantile  busi- 
ness was  thereafter  to  be  conducted  in  the 
name  of  Catlett  &  Jenkins,  the  husbands, 
for  Mrs.  Coleman,  until  her  debt  was  paid  in 
full;  that  this  contract  was  made  in  April, 
1803.  but  not  reduced  to  writing  until  a  year 
afterwards;  that  by  February,  1896,  there 
had  been  paid  out  of  the  proceeds  of  this 
business,  carried  on  l^  the  husbands,  Mrs. 
Coleman's  debt  in  full;  that  during  the  same 
period  the  house  In  which  the  business  was 
conducted  was  conveyed  to  the  wives  for 
the  consideration  of  $1,725,  and  also  another 
house  and  lot  at  the  price  of  $2,000,  all  of 
which  was  paid  out  of  the  proceeds  of  the 
store  conducted  by  the  husbands;  that  nei- 
ther of  the  wives  had  any  separate  estate, 
property,  or  money  when  they  purchased  the 
stock  of  goods  of  Mrs.  Coleman,  and  paid 
nothing  thereon  or  on  the  price  of  the  said 
real  estate  conveyed  to  them,  but  the  pur- 
chase price  of  the  goods  and  real  estate 
was  paid  entirely  out  of  the  proceeds  and 
profits  of  the  store  conducted  by  their  hus- 
bands; that  by  exhibits  filed  by  the  wives 
in  tbe  former  suit  it  appears  that  from 
abont  April,  1893,  to  November,  1897,  the 
aggregate  sales  of  the  store  were  over  $79,- 
000,  upon  which  they  admitted  there  was  a 
profit  of  33%  per  cent;  that  In  the  year 
1898  tbe  hnsbands  established  a  store  in 
Newport  News  similar  to  the  one  at  Poca- 


hontas, which  Is  carried  on  in  the  names 
of  the  wives,  and  has  been  doing  a  lucrative 
business,  as  the  complainants  are  informed; 
that  these  stores  are  conducted  exclusively 
by  the  husbands;  that  in  fact  there  never 
has  been  In  reality  any  change  in  tbe  actual 
conduct  of  the  business  and  ownership  of 
the  property  from  the  beginning;  that  all 
the  proceeds  and  jvofits  arising  therefrom, 
whoever  placed  or  Invested,  or  into  what- 
ever they  may  have  been  converted,  were 
tbe  result  of  the  labor,  skill,  and  conduct  of 
the  husbands,  who  made  all  the  purchases 
for  the  stores,  going  to  northern  and  eastern 
markets  for  that  purpose;  that  the  husbands 
have  given  their  personal  attentlcm  not  only 
to  the  purchases,  but  to  the  selling  of  the 
goods,  employed  the  clerks,  kept  the  books 
and  bank  account;  that.  In  short,  all  the 
profits  and  accumulations  of  property  claim- 
ed by  the  wives  are  due  solely  to  the  labor, 
skill,  attention,  and  management  of  tbe  hus- 
bands; that  the  wives  not  only  have  no  es- 
tate whatever  upon  which  to  do  business, 
but  rendered  no  personal  attention  or  serv- 
ice in  Its  management;  that  the  real  estate 
nud  stock  of  goods  thus  held  was  ci-eated 
by  the  skill  and  labor  of  the  husbands,  and 
belonged  to  them;  that  having  the  real  es- 
tate conveyed  to  the  wives  and  conducting 
the  stores  in  their  names  was  a  mere  de- 
vice to  hinder,  delay,  and  defraud  the  credit- 
ors of  the  husbands  from  subjecting  the 
property  to  the  payment  of  their  debts;  and 
asked  that  the  whole  of  said  property  might 
be  subjected  to  their  debts,  or,  if  that  could 
not  be  done,  a  Just  and  proper  portion  of  the 
profits  made  by  the  husbands  in  conducting 
the  business  In  the  names  of  the  wives  be 
set  apart  and  subjected  to  the  payment  of 
the  complainants'  Judgments. 

The  facts  out  of  which  this  controversy 
grows  are  sufficiently  stated  in  the  opinion 
of  this  court  in  the  case  of  Alsop  v.  Catlett 
97  Va.  304,  34  S.  E.  48,  to  render  unneces- 
sary any  further  statement  of  what  occurred 
prior  to  tbe  date  of  Mrs.  Coleman's  pur- 
chase of  the  said  remnant  of  a  stock  of 
goods  conveyed  by  Catlett  &  Jenkins  for 
the  benefit  of  their  creditors. 

It  appears  from  the  record  that  after  Mrs. 
Coleman  purchased  that  stock  of  goods  she 
continued  the  business,  conducting  it  at  the 
same  place,  and  in  the  name  of  Catlett  & 
Jenkins,  agents;  that  she  subsequently  made 
an  agreement  with  their  wives  by  which  she 
sold  or  agreed  to  sell  them  the  stock  of 
goods  upon  condition  that  they  would  pay 
her  what  their  husbands  owed  her  for  mon- 
ey loaned  them.  This  agreement  which 
seems  to  have  been  made  some  time  prior, 
was  reduced  to  writing  in  April,  1894.  In 
Februarj^,  1896,  Mrs.  Coleman  acknowledg- 
ed that  she  had  been  fully  paid  all  that 
she  was  entitled  to  under  the  agreement 
and  transferred  absolutely  the  stock  of  goods 
and  all  her  Interest  therein  to  Mrs.  Catlett 
and  Mrs.  Jenkins,  who  continued  the  busi- 
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ness  under  the  management  of  their  hus- 
bands, but  in  their  own  names. 

There  was  cleariy  nothing  illegal  or  im- 
proper In  the  action  of  Mrs.  Catlett  and  Mrs. 
Jenkins  in  purchasing  the  stocli  of  goods 
and  in  conducting  the  business,  wholly  or  in 
part,  through  their  husbands  as  their  agents, 
unless  it  was  done  with  a  fraudulent  intent 

A  married  woman,  under  the  provisions  of 
section  22S7  of  the  Code,  has  the  right  to  en- 
gage in  trade  and  carry  on  business  on  her 
own  account,  for  her  separate  use  and  bene- 
fit, in  the  same  manner  as  if  she  were  unmar- 
ried, except  that  she  cannot  become  a  part- 
ner ot  her  huabaud.  She  has  the  right  to 
buy  on  credit  Williams  y.  Lord,  76  Va.  890, 
408. 

The  section  further  declares  that  the  prod- 
ucts and  earnings  of  such  trade  and  business 
shall  be  her  separate  estate,  and  governed  by 
the  provisions  of  the  two  preceding  sections. 
One  of  these  sections  (2286)  provides  that 
such  separate  estate  shall  not  be  subject  to 
the  use  and  control  w  disposal  of  her  hus- 
band, or  to  his  debts  or  liabilities. 

The  only  limitation  which  the  statute  im- 
poses upon  her  right  to  engage  in  trade  is 
that  she  cannot  do  so  in  partnership  with 
her  husband.  She  clearly  would  have  the 
right  to  avail  herself  of  the  agency  of  her 
husband  in  such  trade  or  business  as  if  they 
had  not  been  united  in  marriage.  To  hcrid 
otherwise  would  be  to  ing^ft  upon  the  stat- 
ute a  limitation  upon  her  rights  bi  addition 
to  that  imposed  by  the  legislature.  2  Bish. 
Mar.  Wom.  {  439. 

Having  the  right  to  employ  her  husband  as 
her  agent  in  the  management  of  such  trade 
or  business,  it  must  follow  as  a  neceEsary 
consequence  that  where  the  legal  title  to  the 
capital  upon  which  she  is  carrying  on  the 
trade  or  business  of  a  merchant  la  in  the  wife, 
as  against  the  husband,  it  cannot  be  subject- 
ed to  the  claims  of  the  husband's  creditors, 
without  proof  that  her  title  is  merely  color- 
able and  fraudulent  as  against  them.  Voor- 
hees  V.  Bonesteel,  83  U.  S.  16,  21  L.  Bd.  268. 

Where  the  husband  Is  indebted  and  insol- 
vent—as was  the  case  here,— there  is  gen- 
erally more  or  less  reason  to  suspect  that 
such  arrangements  are  adc^ted  as  a  cover  to 
disguise  the  real  ownership  and  to  defraud 
the  husband's  creditors.  Whether,  in  a  giv- 
en case,  the  arrangement  or  transaction  is 
bona  fide  or  a  colorable  device  to  cheat  the 
husband's  creditors.  Is  a  question  of  fact  to 
be  determined  upon  all  the  facts  and  circum- 
stances in  point  Knapp  v.  Smith,  27  N.  Y. 
277,  280. 

In  purchasing  the  goods  and  in  continuing 
the  business  In  the  name  of  Catlett  &  Jen- 
kins, agents,  Mrs.  Coleman,  who  was  the 
mother  of  Catlett  and  the  aunt  of  Jenkins, 
was  doubtless  influenced  by  a  desire  to  fur- 
nish them  employment  so  that  they  could 
support  their  families,  as  well  as  to  save  the 
residue  of  the  debt  which  they  owed  her. 
By  making  a  coudltlonal  sale  of  the  business 


to  their  wives,  she  no  doubt  wished  to  put 
them  in  a  position  in  which  they  could  con- 
tinue the  business,  and  thus  aid  in  supporting 
their  families.  The  record  does  not  show 
that  Mrs.  Coleman,  in  doing  this,  was  actu- 
ated by  any  Illegal  or  fraudulent  purpose. 
The  husbands  were  Indebted  and  insolvent 
The  contention  that  they  broke  full-handed 
is  not  proved.  On  the  contrary,  Jenkins,  who 
was  called  as  a  witness  by  the  complainants, 
testified  that  they  turned  over  all  their  as- 
sets to  the  trustee;  and  the  circumstances 
relied  on  to  show  that  this  was  not  true  are 
insuflSclent  to  overcome  his  testimony. 

The  fact  that  the  wives  had  neither  experi- 
ence In  the  mercantile  business  nor  separate 
estates  when  they  entered  into  the  agree- 
ment with  Mrs.  Coleman  for  the  purchase  of 
the  stock  of  goods  is  a  circumstance  to  be 
considered  In  determining  the  question  of 
fraud,  but  is  alone,  or  in  connection  with 
the  other  circumstances  relied  on,  iDsufficleut 
to  make  good  the  charge  that  the  agreement 
was  merely  colorable,  that  the  goods  and 
business  were  really  the  husbands',  and  not 
the  wives',  and  that  the  arrangement  was 
merely  a  fraudulent  device  to  defeat  the 
rights  of  creditors. 

What  rights  had  the  creditors?  It  was  the 
duty  of  the  husbands  to  make  use  of  their 
skill  and  energy  to  support  their  families 
and  pay  their  debts.  They  could  not  conduct 
business,  as  we  have  seen,  for  themselves. 
They  were  not  only  indebted,  but  insolvent 
and  without  credit  If  they  had  worked  for 
strangers,  nil  that  their  creditors  could  have 
reasonably  expected  from  that  source  would 
have  been  their  earnings  or  wages  in  excess 
of  a  reasonable  support  for  themselves  and 
families.  If  they  worked  for  their  wives, 
the  creditors  would  be  entitled  to  no  more, 
for  surely  a  wife,  who,  under  the  law,  has  the 
right  to  engage  in  trade,  and  to  employ  her 
husband  as  an  agent  as  if  she  were  a  feme 
sole,  is  under  no  greater  legal  obligations  to 
bis  creditors,  and  the  latter  have  no  grreater 
legal  rights  against  her,  than  if  he  were  some 
other  woman's  husband,  or  not  married  at  alL 

It  may  be  that  such  a  construction  will  in- 
crease temptation  of  the  husband  and  wife 
to  defraud  their  creditors.  But  the  legisla- 
ture has  deemed  It  right  and  proper  to  change 
the  legal  status  of  husband  and  wife  from 
what  it  was  under  the  common  law.  If  their 
changed  relations  furnish  increased  facili- 
ties for  the  commission  of  fraud,  the  remedy 
is  with  the  legislature.  Clearly,  the  courts 
ought  not  to  disregard  the  plain  meaning  of 
the  statutes  in  question,  and  deprive  a  mar- 
ried woman  of  her  newly-acquired  rights,  be- 
cause of  the  increased  facilities  which  the 
statutes  may  furnish  tar  aiding  her  husband 
In  defrauding  the  tatter's  creditors. 

There  does  not  seem  to  have  been  an  ex- 
press agreement  between  the  husbands  and 
wives  as  to  the  compensation  the  former 
should  receive  for  their  services.  In  the 
absence  of  such  an  agreement,  the  law  would 
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Imply,  as  In  case  of  a  stranger,  tbat  tbey 
were  to  receire  a  reasonable  compensation 
for  the  services  rendraed.  This  the  creditors 
would  have  the  right  to  subject  to  the  pay- 
ment of  their  dolms,  less  the  amount  neces- 
sary for  the  reasonable  support  of  the  hus- 
bands and  their  famUles. 

We  are  of  opinion,  therefore,  that  the  cir- 
cuit court  erred  In  holding  that  the  transac- 
tions, by  which  the  wives  acquired  the  legal 
title  to  the  stocks  of  goods  and  the  real  estate 
mentioned  In  its  decree  were  fraudulent,  and 
that  the  same  was  liable  to  the  appellees' 
debts. 

We  are  further  of  opinion  that.  If  the  serv- 
ices rendered  by  the  husbands  for  their  wives 
In  the  management  of  their  business  were 
more  than  sufficient  to  support  and  maintain 
their  families,  including  themselves,  that  ex- 
cess is  a  debt  due  from  their  wives  and  liable 
to  their  husbands'  creditors;  that  the  amount 
of  such  Indebtedness,  If  any,  may  be  ascer^ 
tained  In  this  cause  by  proper  accounts,  and 
proved  In  the  court  of  bankruptcy  as  one  of 
the  debts  due  from  the  estate  of  their  wives. 

The  decree  appealed  from  must  be  revers- 
ed and  annulled,  and  the  cause  remanded  to 
the  circuit  court  for  further  proceedings  not 
in  conflict  with  the  views  expressed  in  this 
opinion. 

Reversed. 


CITT  OP  WINCHESTER  r.  CARROLli. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov, 

21,  1901.) 

inTNICIPAIi  CORPORATIONS-BTATtrrORT  POW- 
KR-JJABIUTT  FOR  HXBRCISB-NHIOUOJINCB 
— DBFBCTIVB  8TRBBT8-CONTRIBOTORTNBO- 
UOBNCB-INSTRDCnONS-APPLICABnjTT  TO 
BVIDENCB  — 1NCONSI8TBNT  INSTRDCTIONt^- 
PLBADIMQ— AMnCIPATINQ  OBFBNSB8. 

1.  In  an  action  for  a  personal  injury,  it  is 
not  Incumbent  upon  the  plaintiff  to  aver  that 
he  is  not  guilty  of  contributory  negligence,  for 
the  burden  of  proving  it  rests  upon  the  de- 
fendant. 

2.  Code,  t  1038,  confers  upon  cities  the  power 
to  light  theu:  streets.  In  an  action  against  a 
city  for  a  personal  injury,  the  complaint  al- 
leged that  defendant  had  assumed  the  duty  of 
properly  lighting  its  streets,  and  that  its  fail- 
ure to  adequately  do  so  was  the  proximate 
cause  of  the  injury.  Held  that,  though  the 
charter  of  defendant  did  not  confer  upon  it  the 
power  of  lighting  its  streets,  the  assumption  of 
that  duty  under  the  authority  of  the  Code 
made  it  liable  for  negligence  m  the  perform- 
ance thereof. 

3.  In  an  action  for  a  personal  injury,  on  the 
qu^tion  as  to  the  locus  In  quo  bemg  a  public 
street  it  appeared  that  it  had  been  used  as 
iinch  by  the  public  from  the  earliest  recollec- 
tion of  the  oldest  inhabitants;  that  for  years 
It  had  been  known  in  the  city  plan  as  "Main 
Street";  that  the  houses  fronting  on  it  were 
numbered:  that  water  mains  had  been  laid; 
that  electric  wires  had  been  hnng  on  poles 
along  the  curbing;  that  it  had  been  guttered, 
lighted,  and  cleansed  at  public  expense;  that 
property  holders  and  the  city  had  jointly  pav- 
ed a  portion  of  its  sidewalk;  that  it  was  un- 
der police  supervision  and  within  the  city  lim- 
its. Held,  that  the  evidence  established  that 
the  locus  in  quo  was  a  public  street,  as  a  ded- 


ication and  acceptance  may  be  presumed  from 
long-continued  user. 

4.  In  an  action  for  a  personal  Injury  it  ap- 
peared that  plaintiff  fell  and  was  injured 
while  attempting  to  pass  from  a  sidewalk  to 
the  street  where  there  was  no  crossing,  and 
where  the  sidewalk  was  several  feet  above  the 
surface  of  the  street.  The  evidence  tended 
to  show  that  she  was  acquainted  with  the 
sidewalk  and  street.  The  court  instructed  the 
jury  that  walking  from  a  sidewalk  into  the 
street  where  there  was  no  regular  crossing  did 
not  of  itself  constitute  contributory  negligence, 
but  was  to  be  considered  by  the  jury  in  view  of 
all  the  evidence.  Held,  that  the  instruction 
was  erroneous,  for  failing  to  differentiate  a  case 
where  the  pedestrian  has  knowledge  of  the 
defect  which  renders  crossing  a  street  dan- 
gerous from  one  in  which  he  is  ignorant  of 
that  fact;  for  while  the  latter,  when  exer- 
cising ordinary  care  under  the  circumstances, 
is  not  guilty  of  negligence  in  passing  from  a 
sidewalk  to  the  street  at  a  point  other  than  the 
crossing,  the  former,  in  so  passing  with  knowl- 
edge of  conditions  rendering  an  attempt  to 
thus  pass  obrionsly  dangerous,  must  be  deem- 
ed guilty  of  contributory  negligence. 

D.  When  the  court  gives  inconsistent  In- 
structions, the  verdict  of  the  jury  will  be  set 
aside. 

0.  In  an  action  for  a  personal  injury,  It  ap- 
peared that  plaintiff  fell  and  was  injured  while 
attempting  to  pass  from  a  sidewalk  to  a  street 
where  there  was  no  crossing,  and  where  the 
sidewalk  was  several  feet  above  the  surface 
of  the  street.  The  evidence  tended  to  show 
that  she  was  acquainted  with  the  sidewalk 
and  street.  The  court  instructed  the  jury  that 
a  pedestrian  has  the  right  to  presume  that  the 
streets  and  sidewalks  are  reasonably  safe,  and, 
though  plaintiff  knew  of  their  baa  condition, 
their  use  by  her  was  not  of  itself  negligence, 
and  did  not  impose  upon  her  the  duty  of  the 
exercise  of  extraordinary  care.  Udd  that, 
though  the  instruction  was  correct  as  an  ab- 
stract proposition.  It  was  inapplicable  to  a 
case  where  the  unsafe  condition  of  the  street 
was  obvious,  for  then  there  can  be  no  recovery 
by  one  cognizant  of  the  facts. 

Error  to  circuit  Court,  Frederick  county. 

Action  by  A.  R  Carroll  against  the  city  of 
Winchester.  From  a  judgment  for  plaintiff, 
defendant  brings  error.     Reversed. 

R.  M.  Ward,  for  plaintiff  in  error.  W.  T. 
McCaun,  for  defendant  In  error. 


WHITTLE,  J.  This  was  an  action  of  tres- 
pass on  the  case  brought  by  A.  E.  Carroll 
against  the  city  of  Winchester  to  recover 
damages  for  personal  Injuries  sustained  by 
her  from  a  fall  received  while  attempting  to 
step  from  the  sidewalk  to  the  roadway  on 
Loudoun  or  Main  street,  In  that  city. 

There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  case  Is  brought  here  on 
writ  of  error  to  that  judgment 

The  alleged  cause  of  action  against  the 
city  is  that  the  sidewalk  where  the  accident 
occurred  was  higher  thau  the  street,  that  It 
was  unprotected  by  a  barrier  or  guard  rail, 
and  that  the  street  was  iusufflciently  lighted. 

There  was  an  original  and  amended  decla- 
ration, each  containing  several  counts,  to 
each  of  which  the  defendant  demurred.  The 
grounds  of  demurrer  are  twofold: 

(1)  That  the  averments  of  the  declarations 
in  regard  to  the  circumstances  attending  the 
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accident  dlBcIosed  the  fact  that  the  plaintiff 
bad  been  guilty  of  contributory  negligence. 

A  careful  consideration  of  both  the  original 
and  amended  declaration  shows  that  this  ob- 
jection 1b  not  -nrell  founded.  None  of  the 
counts  affirmatively  presents  a  case  of  con- 
tributory negligence,  and  It  Is  not  Incumbent 
upon  a  plaintiff  to  aver  that  he  has  not  been 
guilty  of  such  negligence.  The  same  prin- 
ciple applies  to  both  the  pleading  and  evi- 
dence. If  the  declaration  or  the  plaintiff's 
own  testimony  develops  a  case  of  contribu- 
tory negligence,  the  former  would  be  demur- 
rable, and  the  latter  would  defeat  a  recovery. 
But,  unless  it  does  so  appear,  the  declaration 
is  not  amenable  to  objection  for  a  failure 
to  deny  the  existence  of  contributory  negli- 
gence, and  the  burden  of  proving  It  rests 
upon  the  defendant.  There  is  no  obligation 
on  the  plaintiff  to  either  deny  or  disprove  It 
Railroad  Co.  v.  Whlttington's  Adm'r,  30  Orat 
805;  Improvement  Co.  v.  Andrews,  80  Va. 
270.  9  S.  B.  1015;  Railroad  Co.  v.  Oilman's 
Adm'r.  88  Va.  239,  13  S.  E.  475. 

In  point  of  fact,  each  count  of  both  decla- 
rations denies  knowledge  on  the  part  of  tbe 
plaintiff  that  the  sidewallc  was  higher  than 
the  level  of  the  street,  and  avers  that  the 
plaintiff  was  without  negligence,  and  tbe  in- 
Jury  complained  of  was  the  result  of  the 
negligence  of  the  defendant 

(2)  The  other  ground  of  negligence  charged 
is  that  the  city  failed  to  properly  light  the 
street  and  sidewalk,  whlcb  omission,  it  is 
Alleged,  was  a  proximate  cause  of  the  ac- 
cident 

Tbe  contention  on  behalf  of  tbe  defendant 
is  that,  inasmuch  as  the  charter  does  not 
grant  the  power  or  Impose  the  duty  upon  the 
city  of  lighting  the  streets,  there  was  no 
legal  obligation  resting  upon  it  to  do  so. 

That  power  is,  however,  granted  by  gen- 
«ral  statute  (Code,  i  1038),  and  the  declara- 
tion avers  that  the  city  had  "assumed  and 
was  exercising  the  right  and  -  duty  to  keep 
the  said  streets  and  sidewalks  properly  and 
adequately  lighted." 

If  such  was  the  fact  whether  the  charter 
imposed  the  obligation  to  light  the  streets 
or  not,  the  city  would  be  liable  for  any  in- 
Jury  that  might  result  from  the  negligent 
manner  in  which  it  performed  that  duty. 
Noble  V.  City  of  Richmond,  31  Grat  271,  31 
Am.  Rep.  726:  City  of  Norfolk  v.  Johnakin, 
94  Va.  285,  26  S.  E.  830;  Barnes  v.  District 
of  Columbia,  91  U.  S.  540,  23  L.  Ed.  440. 

There  was  no  error,  therefore,  in  the  Judg- 
ment of  the  court  overruling  the  demurrer 
to  the  declarations. 

The  second  assignment  of  error  is  that  the 
plaintiff  failed  to  prove  that  the  sidewalk  at 
the  place  of  the  acddent  was  under  the  con- 
trol of  the  city  as  a  public  sidewalk. 

It  is  requisite  that  a  street  should  not  only 
be  dedicated,  but  accepted,  by  a  city,  before 
it  can  be  charged  with  the  duty  of  keeping 
It  in  repair.  In  tlie  case  of  a  common-law 
dedication  and  acceptance,  both  may  be  pre- 


sumed from  long  user.  A  user  for  a  period 
corresponding  with  the  statutory  limitation 
applicable  to  real  actions  in  tbe  Jurisdiction 
where  the  question  arises  will  ordinarily  suf- 
fice.   2  Dill.  Mun.  Corp.  (4th  Ed.)  !{  637-642. 

That  principle  is  clearly  illustrated  in  the 
case  of  Buntln  v.  City  of  Danville,  93  Va. 
200,  24  S.  E.  830:  "Dedication  is  an  appro- 
priation of  land  by  its  owner  for  the  public 
use.  It  is  not  within  the  statute  of  frauds, 
and  need  not  be  by  deed  or  other  writing, 
but  may  be  effectually  done  by  verbal  decla- 
ration. It  may  be  express  or  implied,  and 
will  be  implied  from  long  use  by  the  public 
of  the  land  claimed  to  be  dedicated.  Tbe  in- 
tent is  tbe  vital  principle,  and  the  dedication 
may  be  made  in  every  conceivable  way  that 
such  intention  may  be  manifested.  When 
such  Intention  has  been  unequivocally  mani- 
fested, and  there  has  been  acceptance  by 
competent  authority,  or  such  long  use  by  tbe 
public  as  to  render  its  reclamation  unjust 
and  improper,  the  dedication  is  complete,  and 
when  complete  it  is  Irrevocable." 

A  dedication  thus  made  and  accepted  car- 
ries with  it  all  the  incidents,  whether  of 
benefit  or  liability,  which  would  accrue  from 
the  most  formal  statutory  or  express  dedica- 
tion. The  proof  is  plenary  to  establish  both 
a  dedication  and  an  acceptance  of  the 
thoroughfare  in  this  instance.  It  has  been 
used  as  such  by  the  public  from  the  earliest 
recollection  of  the  oldest  inhabitants.  For 
years  it  bad  been  known  in  the  plan  of  the 
cit}'  as  Loudoun  or  Main  street;  the  houses 
fronting  on  it  had  been  numbered;  water 
mains  had  been  laid,  electric  wires  hung  on 
poles  along  Its  curbing,  and  it  bad  been  gut- 
tered, lighted,  and  cleansed  at  public  ex- 
pense; and  the  property  owners  and  city  had 
Jointly  paved  portions  of  the  sidewalk.  It 
was  also  shown  to  be  under  police  super- 
vision and  within  the  territorial  limits,  and 
under  the  control  of  the  superintendent  of 
streets  and  water.  The  evidence  leaves  no 
room  for  doubt  but  that  It  was  one  of  the 
established  and  recognized  streets  of  the 
city,  and  had  been  such  from  tbe  earliest 
period  of  Its  history.  City  of  Richmond  v. 
Stokes,  31  Grat  713;  2  Dill.  Mun.  Corp.  § 
1009. 

The  salient  points  of  the  testimony  bear- 
ing directly  upon  the  accident  are  that  the 
sidewalk  from  whlcb  the  plaintiff  stepped 
was  more  than  three  feet  higher  than  the  sur- 
face of  the  street  that  there  were  no  barriers 
or  guard  rails  jto  protect  it,  and  that  the  place 
was  Insufiiclently  lighted.  There  was  an 
electric  light  near  the  southern  terminus  of 
the  elevated  sidewalk,  at  the  intersection  of 
Loudoun  or  Mabi  with  Teyton  street,  but  it 
was  defective  and  afforded  an  imperfect 
light  and  at  times  went  out  entirely. 

The  length  of  that  section  of  the  sidewalk 
was  212  feet  embracing  the  entire  frontage 
of  the  Valley  Female  College  lot  with  an 
average  width  of  about  12  feet  The  side- 
walk was  held  in  position  by  a  perpendlcu- 
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lar  retaining  wt^ll,  constnicted  of  Ilgbt-col- 
ored  limestone  rock,  with  o^lng  of  the 
same  material,  which  varied  in  height  from 
2  feet  at  the  southern  terminus  and  15  Inches 
at  tbe  northern  terminus  to  a  maximum 
eleTatlon  of  3  feet  3  inches.  The  sidewalk 
was  reached  at  the  southern  end  by  a  flight 
of  four  stone  steps,  and  at  the  northern  by 
one  stone  step.  It  appears  from  photo- 
graphs that  these  physical  conditions  were 
manifest  and  obylons  to  the  most  casual 
observation.  The  plaintiff  was  60  years  of 
age.  but  labored  under  no  defect  of  vision, 
and  was  In  possession  of  all  her  faculties. 
Sbe  bad  been  a  resident  of  Winchester,  liv- 
ing on  Loudoun  or  Main  street,  for  4  years 
prior  to  the  accident.  During  a  part  of  that 
time  she  resided  three  doors  south  of  Pey- 
ton street,  and  for  the  rest  of  the  period 
about  one  block  south  of  that  point.  From 
her  home  the  retaining  wall  and  elevated 
sidewalk  were  visible.  She  had  walked  up 
tbe  stone  steps  at  the  southern  terminus 
of  the  sidewalk  and  along  its  entire  length 
at  least  six  times,  had  occasionally  driven 
along  the  street  by  the  side  of  it,  and  had 
walked  past  It  on  the  opposite  side  of  the 
street,  and,  crossing  over  to  the  northern 
terminus,  had  ascended  tbe  stone  step  and 
tnTersed  the  sidewalk  from  north  to  sonth, 
descending  Into  Peyton  street  by  means  of 
tbe  stone  steps  at  that  point.  She  had  occa- 
sionally visited  the  houses  of  friends  living 
on  tbe  side  of  the  street  opposite  to  and 
in  plain  view  of  the  retaining  walL  This 
wall  and  sidewalk  were  also  perceptible 
from  the  comer  of  Loudoun  or  Main  and 
Baker  streets  along  the  route  usually  travel- 
ed by  the  plaintiff  in  going  to  the  store  of 
the  son-in-law  with  whom  she  resided. 

On  the  occasion  of  the  accident  the  plain- 
tiff left  her  home  before  dark  to  attend  com- 
mencement exercises  at  tbe  Valley  Female 
College.  She  approached  the  elevated  side- 
walk from  Peyton  street  ascending  the 
stone  steps  referred  to.  The  exercises  were 
attended  by  a  large  number  of  persons,  and 
lasted  until  11  o'clock  at  night  At  their 
conclusion  the  plaintiff,  in  company  with 
her  granddaughter,  a  child  10  years  of  age. 
came  out  with  the  throng  of  people  to  the 
sidewalk.  Her  version  of  what  then  oc- 
curred Is  as  follows: 

"I  did  not  think  of  anything.  It  was 
dark.  I  tried  to  go  down  the  pavement 
when  I  came  out  of  tbe  gate.  And  I  thought 
It  would  be  a  better  way  to  get  home  to  go 
ont  in  the  street,  never  thinking  about  tbere 
being  any  danger;  and  then  I  tell  off  tbe 
bank,— Just  walked  off  it." 

In  answer  to  the  question,  "Did  you  step 
off  the  bank  Inadvertently,  or  did  yon  walk 
straight  ahead?"  she  replied,  "I  walked 
straight  ahead,  wltb  the  intention  of  going 
ont  in  the  street" 

"Q.  Tou  say  there  was  a  crowd?  A.  Well, 
there  was  some  above  and  some  below.  I 
4Id  not  pay  much  attention  to  it  anyway. 


but  Jnst  thought  the  street  would  be  the 
best  way  to  go  home. 

"Q.  Did  you  know  at  that  time  that  the 
sidewalk  was  much  higher  than  the  street? 

"A.  No,  sir;  I  didn't  know  about  It  or 
think  much  about  it  I  Jnst  supposed  It  was 
like  tbe  pavement  at  any  other  place,— Just 
a  Uttie  gutter." 

On  cross-examination.  In  reply  to  the  sug- 
gestion that  she  must  have  known  the  side- 
walk was  higher  than  the  roadway  if  sbe 
went  up  the  steps  to  get  upon  it  she  re- 
marked: "Well,  when  people  go  up  steps 
they  don't  always  stop  to  think  what  else 
is  around  It" 

At  the  trial  exceptions  were  taken  by  the 
defendant  to  the  ruling  of  the  court  in  re- 
fusing to  grant  some  of  the  Instructions  of- 
fered by  It,  and  In  giving  others  of  its  own. 

Of  tbe  instructions  generally.  It  may  be 
affirmed  that  they  are  correct  expositions 
of  the  principles  intended  to  be  elucidated. 

In  view  of  the  tendency  of  tbe  evidence, 
however,  to  fix  knowledge  upon  the  plaintiff 
that  the  sidewalk  was  dangerously  higher 
than  the  street  instructions  No.  4  and  No. 
9  failed  to  plainly  and  expllcltiy  instmct 
the  Jury  upon  that  phase  of  tbe  case,  and 
were  calculated  to  mislead  them. 

Instruction  No.  4  is  as  follows:  "Tbe 
court  instructs  the  Jury  that  crossing  a  road 
or  street  or  walking  from  a  sidewalk  Into 
the  street  either  at  right  angles  or  diag- 
onally, at  a  point  where  there  Is  no  regular 
crossing,  does  not  in  itself  constitute  con- 
tributory negligence  on  the  part  of  a  pedes- 
trian, but  is  a  circumstance  to  be  weighed 
by  the  Jury  In  view  of  all  tbe  circumstances 
of  the  case." 

The  vice  of  this  Instruction  upon  the  evi- 
dence Is  Its  failure  to  differentiate  a  case 
In  which  a  pedestrian  has  luoowledge  of 
tbe  defect  which  renders  the  crossing  dan- 
gerous from  one  in  which  he  is  ignorant 
of  that  fact  The  weight  of  authority  sus- 
tains the  proposition  that  one  who  does  not 
know  that  there  is  a  material  inequality 
between  the  sidewalk  and  street  or  other 
conditions  rendering  an  atiempt  to  pass 
from  the  one  to  tbe  other  dangerous,  in 
tbe  exercise  of  ordinary  care,  Is  not  guilty 
of  negligence  In  leaving  tbe  former  at  a 
point  other  than  a  regular  crossing,  and  In 
going  into  the  street  Beach,  Contrib.  Neg. 
(1st  Ed.)  p.  260;  City  of  Augusta  v.  Thorpe 
(Oa.)  38  S.  E.  389;  Orme  v.  City  of  Rich- 
mond, 79  Va.  86-00;  City  of  Danville  v. 
Robinson  (Va.)  39  S.  E.  122;  Bell  v.  Town  of 
Clarion  (Iowa)  84  N.  W.  962.  See,  also, 
authorities  collected  In  notes  to  Ely  v.  City 
of  Des  Moines  (Iowa)  17  L.  R.  A.  124  (s.  c. 
52  N.  W.  475),  and  In  15  Am.  &  Bng.  Enc. 
Law  (2d  Ed.)  473. 

A  person  using  the  streets  of  a  city  Is  only 
required  to  exercise  ordinary  care  to  avoid 
accident  But  "ordinary  care"  Is  not  an 
absolute,  but  a  relative,  term,  the  standard 
of  which  is  necessarily  variable,  and  is  In- 
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fluenced  and  controlled  by  the  extraneooB 
circumstances  surrounding  the  partlcnlar 
transaction.  No  fixed  rule  can  be  formulat- 
ed for  all  cases.  What  might  be  regarded 
as  the  exercise  of  ordinary  care  under  some 
circumstances  would  under  others  constitute 
gross  negligence.  Railway  C!o.  T.  Bradford 
(Va.)  37  S.  B.  807. 

A  practical  application  of  the  rule  would 
Impose  a  higher  degree  of  caution  upon  one 
who  attempts  to  step  from  a  sidewalk  to 
the  street  in  the  dark  at  a  place  other  than 
a  public  crossing  than  would  be  required 
at  such  crossing. 

It  Is  wholly  impracticable  for  a  city  to 
keep  all  the  space  along  its  sidewalks  in  as 
suitable  and  convenient  a  condition  for  pe- 
destrians to  cross  as  at  regular  crossings, 
and  hence  a  greater  degree  of  care  Is  neces- 
sary in  the  one  instance  than  In  the  other. 

One  has  a  right  to  assume  that  all  parts 
of  the  street  are  In  a  reasonably  safe  condi- 
tion for  the  purpose  for  which  they  are  In- 
tended, but  he  has  no  right  to  assume  that 
all  parts  are  as  smooth  and  even  as  pla- 
ces specially  prepared  for  regular  erossings. 
Sncb  an  assumption  would  contrayene  com- 
mon experience,  and,  if  permissible,  would 
impose  intolerable  burdens  upon  cities.  Ray- 
mond y.  City  of  Lowell,  6  Gush.  524,  53  Am. 
Dec.  57;   2  Beach.  Pub.  Corp.  i  1540. 

But  a  different  principle  applies  to  a  case 
In  which  a  person  who,  with  knowledge  of 
conditions  rendering  an  attempt  to  pass  from 
a  sidewalk  to  a  street  obviously  and  Immi- 
nently dangerous,  nevertheless,  from  Inad- 
vertence or  Inattention,  steps  from  the  one 
to  the  other,  In  the  dark,  and  Is  injured. 
Such  conduct  would  amount  to  contributory 
negligence  per  se,  and  would  bar  a  recovery, 
however  negligent  the  city  may  have  been. 

The  general  doctrine  is  that  whether  one 
has  been  guilty  of  negligence  or  not  is  a 
mixed  question  of  law  and  fact,  to  be  deter- 
mined by  the  court  when  the  facts  are  undis- 
puted or  conclusively  proved,  but  not  to  be 
withdrawn  from  the  Jury  when  the  facts  are 
disputed  or  the  evidence  Is  conflicting.  But 
Inasmuch  asi  Instructions  are  predicated  upon 
a  hypothetical  state  of  facts,  when,  from  the 
facts  assumed,  It  is  manifest  that  an  ordi- 
narily prudent  person  would  not  have  acted 
In  the  manner  supposed.  It  Is  the  duty  of  the 
court  to  tell  the  Jury  that  If  they  shall  be- 
lieve from  the  evidence  that  such  conduct 
has  been  established,  as  matter  of  law.  It  con- 
stitutes contributory  negligence  and  would 
defeat  a  recovery. 

Instruction  No.  6  asked  for  by  the  defend- 
ant recognizes  that  principle;  but  the  effect 
of  that  instruction  was  neutralized  by  in- 
struction No.  9,  and  the  general  rule  is  that, 
where  Inconsistent  instructions  have  been 
given,  the  verdict  of  the  Jury  should  be  set 
aside.  Hallway  Ca  v.  Mann  (Va.)  37  S.  SI. 
849. 

Instruction  No.  0  told  the  Jury  "that  a 
passer  has  a  right  to  presume  the  streets  and 


sidewalks  to  be  reaspnably.in  a  safe  condi- 
tion, and,  though  the  plaintiff  had  actual 
knowledge  of  their  bad  condition,  their  use 
by  her  was  not  of  Itself  negligence,  and  did 
not  Impose  on  her  the  exercise  of  extraordi- 
nary care." 

As  an  abstract  proposition,  the  instruction 
may  be  correct;  but  it  is  obvious  that,  as  ap- 
plied to  the  evidence  In  this  case.  Its  only 
effect  could  have  been  to  mislead  the  Jury. 

The  instruction  applies  to  a  class  of  cases 
where  the  public  are  not  forbidden  to  use  the 
streets,  although  they  may  know  that  they 
are  defective  or  out  of  repair,  provided  they 
exercise  ordinary  care  to  prevent  accident. 
But  the  case  under  consideration  falls  within 
an  exception  as  well  established  as  the  rule 
Itself,  which  is  that,  if  the  unsafe  condition 
of  the  street  is  such  as  to  render  its  use  obvi- 
ously and  imminently  dangerous,  there  can 
be  no  recovery  by  one  cognizant  of  that  fact. 
Beach,  Contrib.  Neg.  i  77;  Tied.  Mun.  Corp. 
S  852;  15  Am.  &  Bng.  Enc.  Law  (2d  Ed.)  468; 
Osborne  v.  Water  Co.,  05  Va.  16,  27  S.  E. 
812;  City  of  Danville  ▼.  Robinson  (Va.)  39  S. 
E.  122. 

The  Instruction  gave  the  general  doctrine 
which  was  not  applicable,  but  omitted  the 
qualification  of  the  rule  which  was  applica- 
ble, to  the  case  in  hand. 

The  Jury,  in  attempting  to  apply  the  prin- 
ciple enunciated  by  the  iustruction  to  the  case 
with  which  they  were  dealing,  must  have 
Interpreted  it  to  mean  that,  although  they 
might  believe  from  the  evidence  that  the 
plaintiff  knew  the  sidewalk  was  more  than  a 
yard  higher  than  the  street,  she  had  a  right 
nevertheless  to  step  from  the  one  to  the  oth- 
er in  the  dark,  and  put  the  city  to  the  hazard 
of  her  reaching  the  roadway  in  safety.  Of 
course,  the  statement  of  such  a  proposition 
embodies  Its  refutation. 

In  view  of  the  tendency  of  the  evidence  to 
affect  the  plaintiff  with  knowledge  of  the 
dangerous  condition  of  the  sidewalk  at  the 
place  of  the  accident  the  Jury  ought  to  have 
been  told  that,  If  they  believed  from  the  evi- 
dence the  plaintiff  had  such  knowledge,  they 
should  find  a  verdict  for  the  defendant 

As  to  the  effect  of  knowledge  of  defects  in 
a  sidewalk  which  occasion  accident  see  City 
of  Richmond  v.  Courtney.  32  Grat  797. 

Exceptions  were  also  taken  by  the  defend- 
ant to  the  action  of  the  court  in  admitting 
and  excluding  certain  evidence.  Without  re- 
ferring to  the  questions  and  answers  In  de- 
tftll.  It  Is  sufiiclent  to  say  that  there  was  no 
reversible  error  In  the  rulings  of  the  court  In 
that  regard. 

As  a  new  trial  of  the  case  must  be  ordered, 
the  court  refrains  from  an  expression  of  opin- 
ion as  to  the  weight  of  the  evidence. 

For  tlie  foregoing  reasons,  the  Judgment 
complained  of  will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new 
trial  to  be  had  therein  in  accordance  with  the 
views  herein  expressed. 

Reversed. 
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STATE  ▼.  JACKSON. 

(Supreme  Conrt  of  North  Carolina.    Dec.  10, 
1901.) 

CRIMINAL  LAW— TRIAL— PROVINCE  OF  JURY— 
INSTRUCTIONS. 

1.  In  a  criminal  case  tlie  evidence  is  exdn- 
iiTely  for  the  jury,  and  is  not  reviewable  on  ap- 
peal. 

2.  In  a  criminal  prosecution,  a  requested  in- 
struction that,  where  the  act  or  language  of  a 
person  may  be  attributed  to  two  motives,  one 
a  criminal  and  the  other  innocent,  the  law  will 
ascribe  to  it  the  latter,  was  properly  modified 
by  adding  that  this  was  the  general  rule  ap- 
plicable to  the  case,  unless  the  testimony  con- 
vinced the  jury  that  the  criminal  motive  was 
the  true  one,  for  that  merely  amounted  to  stat- 
ing to  the  jury  that  the  presumption  was  re- 
butUble. 

Appeal  from  superior  court,  Lincoln  coun- 
ty; Hoke,  Judge. 

Andrew  Jackson  -was  convicted  of  burglary, 
and  appeals.    Affirmed. 

D.  W.  Robinson,  for  appellant.  A-  L. 
Qnlckel  and  Brown  Shepherd,  for  The  Attor^ 
ney  General,  for  the  State. 

CLABK,  J.  A  careful  examination  of  each 
of  the  exceptions  made  by  the  prisoner  re- 
veals no  question  that  requires  discuasicm,  or 
that  has  not  already  been  passed  upon  in 
some  previous  case  The  exceptions  evident- 
ly were  taken  out  of  abundant  caution,  and 
show  that  the  prisoner's  counsel  were  alert 
to  do  their  utmost  duty  In  a  defense  which 
they  conducted  by  assignment  of  the  court, 
and  without  pecuniary  recompense.  They 
liave  done  their  full  duty.  Upon  the  trial 
few  points  of  law  were  presented,  and  those 
were  ruled  correctly  by  the  careful  presiding 
Judge.  The  controversy  was  almost  solely 
upon  the  facts,  and  what  they  were  and  what 
they  proved  were  matters  exclusively  in  the 
province  of  the  Jury,  and  not  reviewable  here. 

Tlie  point  perliaps  most  earnestly  pressed 
here  was  the  following:  The  prisoner  asked 
the  court  to  instruct  the  Jury,  "Where  the  act 
or  langniBKe  of  a  person  may  be  attributed  to 
two  motives,  one  criminal,  the  other  not,  the 
law  will  ascribe  it  to  that  which  is  innocent." 
Tbe  coort  gave  this,  but  added,  "TUs  Is  a 
general  rule,  and  applies  in  this  case,  unless 
the  testimony  convinces  the  Jury  the  criminal 
motive  is  the  true  one."  The  prisoner  ex- 
cepted to  tbe  addition,  but,  as  it  simply 
amounts  to  telling  the  Jury  that  such  pre- 
snmptlon  is  rebuttable,  we  find  no  error 
therein. 

Affirmed. 


SEAMAN  et  al.  v.  SEAMAN  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  10, 
1901.) 

PARTITION— PARTIES— ASSIGNMENT   OF 
TXyWER. 

Where  the  widow,  made  a  party  to  parti- 
tion proceodings  between  minor  and  adult  heirs 
of  the  intestate,  sets  up  her  right  to  dower, 
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and  asks  that  it  be  assigned  to  her,  her  dower 
should  be  allotted  before  the  sale. 

Appeal  from  superior  court,  McDowell 
county;  Council!,  Judge. 

Suit  for  partition  by  G.  F.  Seaman  and  oth- 
ers against  Nettle  Seaman  and  others.  From 
an  order  refusing  to  allot  and  assign  dower 
before  the  sale,  Nettie  Seaman  appeals.  Re- 
versed. 

E.  J.  Justice,  for  appellant 

FUECHES.  C.  J.  After  much  trouble,  we 
hope  we  sufficiently  understand  the  facts  of 
this  case  to  render  our  opinion  upon  what 
seems  to  be  tbe  point  presented.  But  we  are 
not  willing  to  do  so  without  mentioning  the 
manner  in  which  the  case  comes  to  na,  as  a 
reason  for  any  error  in  the  facts,  if  there 
should  be  such.  It  is  a  pauper  appeal,  but 
this  should  not  be  a  sufficient  excuse  for  the 
condition  of  this  record.  There  is  no  sum- 
mons in  the  record,  and  the  first  thing  is  the 
case  on  appeal,  then  the  various  Judgments, 
and  then  the  pleadings,— no  pages  to  the  rec- 
ord; and  the  index  is  to  the  complaint,  an- 
swer, etc.,  without  saying  where  they  are  to 
be  found.  The  complaint  states  that  plain- 
tiffs and  defendants  are  tenants  In  common, 
—the  plaintiffs  owning  */t  and  the  defend- 
ants Vt  of  the  land  described  in  the  com- 
plaint,—without  saying  how  they  came  to  be 
tenants  in  common.  But  the  answer  comes 
to  the  aid  of  the  complaint,  and  states  that  tbe 
plaintiffs  and  the  Infant  defendants,  Hannah, 
William,  and  Joseph,  are  the  children  and 
heirs  at  law  of  Joseph  Seaman,  deceased,  and 
Nettle  is  his  widow.  And  the  defendant  Net- 
tie alleges  in  her  answer  that  she  is  the  own- 
er in  fee  of  one  imdlvided  i/js  part  of  said 
land.  8he  also  alleges  that,  as  the  widow  of 
said  Joseph,  she  Is  entitled  to  dower  therein, 
and  asks  that  It  may  be  laid  off  and  assigned 
to  her  before  any  partition  or  sale  of  the 
land.  And,  while  It  was  admitted  that  she 
was  entitled  to  dower,  her  prayer  to  have  it 
allotted  to  her  before  sale  was  refused,  and 
an  order  of  sale  made.  We  see  no  legal  rea- 
son why  the  prayer  for  dower  should  not 
have  been  made,  and  It  seems  to  us  that  it 
was  eminently  proper  that  it  should  have 
been  made,  and  the  dower  allotted  before 
sale.  It  appears  from  the  pleadings  that  the 
plaintiffs  are  the  children  of  the  Intestate. 
Joseph,  by  a  former  marriage,  and  are  of  full 
age;  while  the  defendant  heirs  are  the  chil- 
dren by  the  last  marriage,  of  tender  age,  the 
oldest  being  only  nine  years  old.  It  is  there- 
fore the  duty  of  the  court  to  see  that  their 
rights  are  protected,  and  not  to  allow  their 
lands  to  be  sold  with  an  undefined  claim  of 
dower  overshadowing  the  title.  No  one  cares 
to  "buy  a  pig  In  a  poke."  Marsh  v.  Delllnger, 
127  N.  C.  360,  37  8.  B.  494.  It  seems  that  aU 
the  heirs  of  Joseph  Seaman  and  his  widow. 
Nettle,  are  parties  to  tlils  proceeding.  It 
was  commenced  in  the  superior  court  before 
the  clerk,  and  that  court  has  Jurisdiction  of 
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dower  and  sales  of  land  for  partition;  and 
fbe  widow,  In  her  answer,  sets  up  her  right 
to  dower,  and  asks  that  It  may  be  assigned 
her.  Why  should  It  not  be  done?  There  Is 
no  particular  form  of  making  this  applica- 
tion, so  all  the  parties  Interested  are  before 
the  court.  The  heirs  may  join  the  widow  In 
making  the  application,  or  they  may  be  made 
adversary  parties.  Ex  parte  Avery,  64  N.  C. 
113.  As  the  widow  was  made  a  party  to  this 
proceeding.  It  is  entirely  proper  that  she 
should  set  up  her  right  to  dower,  lest  she 
might  have  been  estopped  from  afterwards 
claiming  It  Weeks  v.  McPhail  (at  this  term) 
39  S.  B.  782.  The  widow's  right  to  dower 
Is  upon  tile  land  asked  to  be  sold,— a  part  of 
the  same  subject-matter;  and,  both  dower 
and  sales  for  partition  being  equitable  in 
their  nature,  the  court  will  make  orders  and 
decrees  as  become  necessary  to  do  justice  be- 
tween the  parties.  Weeks  v.  McPhall,  supra. 
This  is  the  spirit  of  the  Code  practice,— to 
settle  the  whole  controversy  between  the 
parties  in  one  action,  when  they  are  raised 
by  the  pleadings.  Parrlsh  v.  Grahemi  (at  this 
term)  39  S.  E.  825.  The  widow  is  therefore 
entitled  to  her  order  for  dower,  and,  for  her 
protection  and  that  of  the  infant  defend- 
ants, it  should  be  allotted  and  assigned  to  her 
before  the  land  is  sold.  The  court  should 
therefore  make  both  orders,  providing  that 
the  order  of  sale  Aould  not  be  executed  un- 
til dower  is  assigned. 
Error. 


DOBSON  et  al.  v.  SOUTHERN  RY.  (X). 

(Supreme  Court  of  North  Caririina.    Dec.  10, 

1901.) 

JOINDBR  OF  PARTIBS-CONTINDANCB-RBIMOV- 
AL  OF  CAUSE!  TO  FEDERAL.  COURT. 

1.  Under  Code,  f  183,  providing  that  all  per- 
sons having  an  interest  in  the  subject  of  the 
action  ma:^  be  joined  as  plaintiffs,  it  is  proper 
to  permit  insurance  companies  who  have  paid 
losses  on  property  destroyed  by  fire  to  join  in 
an  action  by  the  owners  of  the  property  against 
a  railroad  company  alleged  to  nave  caused  the 
fire  1^  its  negligence. 

2.  Under  Code,  |  400.  reqnirine  that  Issues 
of  fact  joined  on  the  pleadings  and  inquiries  of 
damages  shall  be  tried  at  the  term  of  the  court 
next  ensuing  such  joinder  of  issues,  it  was  er- 
ror to  refuse  a  continuance  to  a  defendant  in 
an  action  for  damages,  which  had  not  denied 
the  amount  of  damages  alleged  in  the  original 
complaint,  but  had  only  denied  its  liability, 
where  additional  parties  were  joined  at  the 
trial  term,  and  the  complaint  amended  so  as 
to  allege  more  damages,  which  the  defendant 
denied  in  its  amended  answer,  issue  having 
been  joined  thereon  for  the  first  time. 

3.  An  action  against  a  railroad  company, 
whether  it  is  a  foreign  corporation  or  a  domes- 
tic one,  cannot  be  removed  to  the  federal  court, 
where  part  of  the  plaintiffs  are  foreign  corpo- 
rations and  part  domestic. 

Appeal  from  superior  court,  McDowell 
county;  Justice,  Judge. 

Action  by  Dobson  &  Whitley  and  others 
against  the  Southern  Railway  Company. 
Prom  a  judgment  in  favor  of  the  plaintiffs, 
the  defendant  appeals.    Reversed. 


Geo.  F.  Biison,  for  appellant  Bnsbee  & 
Busbee  and  Justice  &  Pless,  for  appellees.     . 

FURCHES,  C.  J.  The  plaintiffs  Dobson  & 
Whitley,  on  and  before  the  12th  day  of  Au- 
gust 1000,  were  the  owners  of  a  grist  mill 
in  the  county  of  McDowell,  and  on  that  day 
It  was  destroyed  by  Are.  They  had  Insured 
this  property  in  three  different  companies  to 
the  amount  of  1(1,800,  which  amount  was  paid 
them  by  said  Insurance  companies.  9?be 
plaintiffs  Dobson  &  Whitley  commenced  this 
action  against  the  defendant  on  the  1st  day 
of  December,  1900,  and  in  their  complaint 
filed  at  spring  term,  1001  (May  15,  1901),  they 
allege  that  said  property  was  burned  by  the 
negligence  of  the  defendant  and  that  they 
were  thereby  damaged  to  the  amount  of  $1,- 
995.  At  the  same  term  the  defendant  an- 
swered the  complaint,  denying  that  it  burnt 
the  mill,  or  that  it  was  negligent  or  that 
it  was  liable  to  the  plaintiffs  In  damages  for 
the  los8  of  their  property.  But  the  defend- 
ant did  not  deny  the  fifth  article  of  plain- 
tiffs' complaint  which  fixed  the  amount  of 
damages  at  $1,995.  The  case,  as  thus  consti- 
tuted, stood  for  trial  at  August  term  of  the 
court;  and  at  August  term,  upon  the  motion 
of  the  three  insurance  companies  who  had 
paid  the  plaintiffs  the  $1,800  Insurance  mon- 
ey, they  were  allowed  to  make  themselves 
parties  plaintiff,  to  amend  the  complaint  and 
to  allege  that  the  plaintiffs  Dc^bson  &  Whit- 
ley had  been  damaged  $4,900.  The  defend- 
ant objected  to  the  order  of  the  court  allow- 
ing new  parties,  to  the  amendments  to  the 
complaint,  and  especially  to  the  Increased 
damages;  but,  defendant's  objection  being 
overruled,  it  excepted  and  answered,  deny- 
ing all  the  allegations  In  the  amended  com- 
plaint and  Insisted  that,  as  the  amended 
pleadings  had  materially  changed  the  status 
of  the  case.  It  was  not  ready  for  trial,  and 
asked  that  the  case  be  continued;  that  while 
It  had  denied  the  plaintiffs'  right  to  recover, 
it  had  never  denied  bnt  what  If  plaintiffs 
were  entitied  to  recover  anything,  they  were 
entitied  to  recover  $1,995,  as  defendant 
thought  plaintiffs'  property  destroyed  hy  the 
fire  was  worth  that  amount  but  it  did  deny 
tliat  it  was  worth  $4,900;  and,  relying  on  the 
amount  claimed  in  the  complaint  as  behig  the 
extent  of  plaintiffs'  right  to  recover,  it  bad 
summoned  no  witnesses  as  to  damages,  and 
was  not  prepared  to  try  that  issue.  But  the 
court  overruled  defendant's  motion  to  con- 
tinue the  case,  and  proceeded  with  the  trial, 
and  defendant  excepted,  and,  upon  a  verdict 
and  judgment  against  the  defendant  for  $3,- 
600,  appealed  to  this  court 

The  court  has  the  right  to  allow  proper 
parties  to  be  made  to  an  action  already  prid- 
ing, and  it  seems  to  us  that  this  was  a  proper 
case  to  allow  them  to  be  made.  Code,  {  183; 
Isler  V.  Koonce,  83  N.  G.  55;  Clark's  Code, 
{  273.  The  court  also  has  the  right  to  allow 
the  pleadings  to  be  amended  when  the 
amendments  do  not  constitute  a  new  cause 
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of  complaint  Bnt  this  does  not  reach  tbe 
merits  of  defendant's  objections.  Tbe  de- 
fendant bad  not  denied  that  the  plaintiffs  had 
been  damaged  to  the  amonnt  of  $1,995  by 
the  fire.  But  It  did  deny  that  plaintiffs  had 
been  damaged  ^,900,  and  it  had  a  right  to 
make  this  denial  by  filing  an  amended  an- 
swer; and,  If  It  had  not  been  allowed  to  do 
so.  It  would  hare  been  such  error  as  would 
have  been  reviewed  and  corrected  on  appeal 
to  this  court  Brooks  v.  Brooks,  90  N.  C.  142. 
In  such  cases  the  defendant  la  entitled  to  a 
continuance.  Sams  ▼.  Price,  119  N.  C.  572, 
26  S.  E.  170.  To  say  that  because  the  de- 
fendant was  allowed  to  answer  la  an  answer 
to  what  is  sold  in  Brooks  t.  Brooks  would 
be  to  "stick  In  the  bark,"  and  to  ignore  the 
principles  of  justice  and  fair  dealing,  np<» 
which  It  Is  based.  It  could  do  the  defendant 
no  good  to  allow  it  to  answer  and  deny  the 
new  allegations  in  the  amended  complaint 
and  force  It  into  trial  at  once,  without  time 
to  get  its  evidence  to  sustain  its  denial. 

There  was  no  Issue  raised  by  the  original 
pleadings  as  to  the  amount  of  damage.  The 
plaintiffs  alleged  it  to  be  $1,995,  and  tbe  de- 
fendant by  not  answering  this  paragraph  of 
tbe  complaint  admitted  Its  truth.  The  first 
time  there  was  any  Issue  raised  by  the  plead- 
ings as  to  tbe  amount  of  damage  was  by  the 
amended  complaint  at  August  term,  when  It 
was  alleged  that  the  damage  was  $4,900,  and 
Uie  defendant's  amended  answer  denied  this 
allegation.  This  issue  was  then  Joined  for 
aie  first  time,  and  section  400  of  the  Code 
provides  that  "Issues  of  fact  Joined  on  the 
pleadings,  and  inquiries  of  damages  required 
to  be  tried  by  a  Jury,  shall  be  tried  at  the 
term  of  tbe  court  next  ensuing  such  Joinder 
of  Issues."  This  statute.  In  connection  with 
the  cases  cited,  we  think  clearly  settles  the 
matter,  and  the  defendant  was  entitled,  as  a 
matter  of  right,  to  a  continuance. 

As  there  is  error,  as  already  pointed  out 
for  which  there  must  be  a  new  trial,  we  will 
not  enter  upon  the  consideration  of  the  a\- 
l^SeH  errors  In  the  Judge's  charge,  nor  as 
to  tbe  evidence,  as  they  will  likely  not  be 
presented  on  another  trial.  But  as  the  other 
question— the  right  to  remove  to  the  federal 
court— lies  in  limine,  we  think  It  best  to  dis- 
cuss and  decide  it  And  we  do  not  think  the 
defendant's  claim  to  this  right  can  be  main- 
tained. It  Is  true  the  defendant  did  not  have 
this  right  under  tbe  original  complaint,  for 
tbe  reason  that  the  amount  of  damages  claim- 
ed was  less  than  |2,000;  and  If  the  amend- 
ment had  been  to  allow  the  original  plain- 
tiffs to  Increase  the  amount  of  damages  to 
$4,900  It  would  have  been  a  legal  fraud  on 
tbe  Jurisdiction  of  the  federal  court  to  have 
allowed  the  amendment.  But  the  case  now 
Rtands  as  If  the  Insurance  companies  had 
been  original  parties,  and.  this  being  so,  the 
defendant  would  have  had  no  right  to  remove 
the  case,  and  has  none  now,  whether  the  de- 
fendant Is  treated  as  a  domestic  corporation 
under  tbe  act  of  1899  or  as  a  foreign  corpo- 


ration. If  it  Is  a  domestic  corporation,  a 
part  of  the  plaintiffs  are  citizens  of  this  state. 
If  it  Is  a  foreign  corporation,  a  part  of  the 
plaintiffs  are  foreign  corporations.  So,  in 
neitilier  view,  has  the  defendant  tbe  right  to 
have  the  case  removed.  But  for  the  error 
pointed  out  above,  there  must  be  a  new  trial. 
New  trial. 


COMMISSIONERS     OP    NEW    HAXOVEIt 

COUNTY  V.  DB  ROSSBT. 

(Supreme  Court  of  North  Carolina.     Dec.  3. 

190L) 

STATUTES— PASSAaB-LBGISLATIVB   JOURNALS 
—En>lTKIB5S— RECORD  OP  AYES  AND  NOBS. 

1.  The  ayes  and  noes  on  the  voting  on  a  stat- 
ute are  only  required  to  be  entered  on  the 
Jonmals  of  each  house  of  the  legislature  on  the 
second  and  third  readings  in  each. 

2.  The  legislatiTe  journals  are  the  sole  evi- 
dence as  to  whether  the  ayes  and  noes  on  a 
vote  on  a  bill  were  entered  on  soch  Journals. 

3.  Tbe  certificate  of  tbe  speakers  of  each 
house  of  the  legislature  is  conclusive  evidence 
that  a  bill  was  read  and  passed  three  several 
read^gs  in  each  house. 

4.  The  requirement  of  Const  art.  2,  §  14, 
that  readings  of  a  bill  shall  be  made  on  three 
several  days,  is  not  required  to  be  shown  by 
tbe  journals. 

6.  Where  the  trial  court  found  from  the  in- 
dorsement on  an  original  bill  before  the  legis- 
lature that  tbe  first  reading  in  the  senate  was 
on  a  different  date  from  the  second,  such  tact 
not  being  required  to  be  shown  by  the  journals, 
and  not  contradicted  by  them,  the  finding  is 
conclusive  on  appeal. 

6.  As  the  constitution  requires  that  on  the 
voting  on  a  bill  before  the  legislature  the  yeas 
and  nays  shall  be  entered  on  the  journals,  ei- 
ther the  nays  must  be  on  the  journal,  or  it  must 
affirmatively  appear  that  there  were  none. 

7.  Where  it  was  in  issue  whether  a  bill  had 
properly  passed  the  legislature,  and  a  tran- 
script of  the  journals  stated,  after  a  recital  of 
a  certain  reading  of  the  bill,  "ayes  S2,  those 
voting  In  the  affirmative  are  •  •  *,"  the 
court  could  not  take  it  that  the  names  of  those 
voting  were  duly  entered,  and  the  agreement 
of  the  parties  could  not  he  taken  as  proof  of 
the  fact. 

Appeal  from  superior  court  New  Hanover 
county;  Allen,  Judge. 

Controversy,  without  action,  under  Code,  S 
567,  by  A.  Li.  De  Rosaet  against  the  commis- 
sioners of  New  Hanover  cotmty.  From  a 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   Reversed. 

Bellamy  &  Pescbau,  for  appellant  W.  B. 
McKoy,  for  api>ellee. 

CLARK,  3.  This  is  a  controversy  submit- 
ted without  action  under  Code,  {  567.  The 
question  presented  is  whether  chapter  314. 
Laws  1901,  authorizing  New  Hanover  to  Issue 
$50,000  In  bonds  for  road  improvement,  is 
valid  and  constitutional.  It  appears  that  the 
proposition  was  duly  and  properly  submitted 
to  the  registered  voters  of  the  county,  a  ma- 
jority of  whom  duly  authorized  the  Issue  of 
said  bonds.  The  defendant,  who  lias  pur- 
chased said  bonds^  avers  tliat  he  Is  ready  and 
willing  to  take  and  pay  for  the  same  If  they 
are  valid  and  constitutional,  but  he  denies 
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that  the  act  authorizing  the  election  was 
passed  in  the  manner  required  by  article  2, 
i  14,  of  the  constitution,  and  that  presents, 
as  we  understand  it,  the  only  question  before 
ns.  The  transcript  sets  out  the  following  aa 
a  correct  extract  from  the  journals: 

Extract  from  senate  Journal: 

"Senate  Chamber,  Monday,  Feb.  18,  1001. 
Reports  of  standing  committees  are  submit- 
ted as  follows:  •  •  *  Bill  introduced: 
S.  B.  757,  Bill  to  permit  New  Hanover  coimty 
to  issue  bonds  for  road  improvements;  with 
a  favorable  recommendation." 

"Senate  Chamber,  Feb.  19,  190L  •  •  • 
Bills  and  resolutions  on  the  calendar  are  tak- 
en up  and  disposed  of  as  follows:  •  •  • 
Second  reading.  S.  B.  767,  Bill  to  permit 
New  Hanover  county  to  issue  bonds  for  road 
Improvements;  upon  second  reading.  The 
Mil  passed  second  reading,  ayes  36,  noes 
none,  as  follows:  Those  voting  in  the  af- 
firmative are:  •  •  •  Ayes,  36;  noes, 
none." 

"Senate  Chamber,  Wednesday,  Feb.  20th, 
1001.  •  •  •  Bills  and  resolutions  on  the 
calendar  are  taken  up  and  disposed  of  as  fol- 
lows: •  •  •  S.  B.  767,  BlU  to  permit  New 
Hanover  county  to  issue  bonds  for  road  im- 
provements; upon  third  reading.  The  bill 
passes  third  reading,  ayes  43,  noes  none,  as 
follows:    Those  voting  in  the  affirmative  are: 

•  •  •  Ayes,  43;  noes,  none.  The  bill  is 
ordered  sent  to  house  of  representatives  with- 
out engrossment" 

"Senate  Chamber,  Friday,  March  1st,  1901. 

•  •  •  Mr.  Smith,  from  the  committee  on 
enrollment  bills,  reports  the  following  bills 
and  resolutions  as  prt^)erly  enrolled,  which 
are  duly  ratified,  and  sent  to  the  office  of  sec- 
retary of  state:  •  •  •  S.  B.  757,  H.  B. 
1404,  An  act  to  issue  bonds  for  road  improve- 
ments in  New  Hanover  county." 

Extract  from  house  Journal: 

"House  of  Representatives,  Thursday,  Feb- 
ruary 21,  1901.  •  •  •  A  message  is  re- 
ceived from  the  senate  transmitting  the  fol- 
lowing bills,  which  are  read  the  first  time, 
and  disposed  of  as  follows:  •  •  •  S.  B. 
767,  H.  B.  1494,  Bill  to  permit  New  Hanover 
county  to  issue  bonds  for  road  improvements. 
Referred  to  the  committee  on  public  roads, 
ferries,  and  turnpikes." 

"House  of  Representatives,  Wednesday, 
Febniary  27th,  1901.  •  •  •  Bills  and  res- 
olutions are  reported  from  standing  commit- 
tees, read  by  their  titles,  together  with  the 
reports  accompanying  them,  and  take  their 
place  on  the  calendar  as  follows:  •  •  • 
By  Mr.  Ardrey,  for  the  committee  on  public 
roads  and  turnpikes,  H.  B.  1494,  S.  B.  757, 
A  bill  to  be  entitled  an  act  to  permit  New 
Hanover  county  to  issue  bonds  for  road  im- 
provements; with  a  favorable  report" 

"House  of  Representatives,  Wednesday, 
February  27th,  1901.  •  •  •  Bills  and  res- 
olutions on  the  calendar  are  taken  up  and 
disposed  of  as  follows:  •  *  *  H.  B.  1494, 
S.  B.  757,  A  bill  to  be  entitled  an  act  to  per- 


mit New  Hanover  county  to  issue  bonds  for 
road  improvements.  Passes  Its  second  read- 
ing by  the  following  vote,  and  is  ordered 
placed  on  the  calendar.  Those  voting  in  the 
affirmative  are:  •  •  *  Ayes,  91;  noes. 
•    •    *.    Those  voting  in  the  negative,  none." 

"House  of  Represoitatlves,  Thursday,  Feb- 
ruary 28,  1901.  *  •  •  BiUs  and  resolu- 
tions on  the  calendar  are  taken  up  and  dis- 
posed of  as  follows:  *  *  *  H.  B.  1494,  S. 
B.  757,  A  bill  to  be  entitled  an  act  to  permit 
New  Hanover  county  to  issue  bonds  for  road 
improvements.  Passes  its  third  reading  by 
the  following  vote,  and  la  ordered  enrolled  for 
ratification.  Those  voting  in  the  affirmative 
are:    •    •    •    Ayes,  82;  noes,    •    •    *." 

"House  of  Representatives,  Friday,  March 
1st,  1901.  •  •  •  Mr.  Allen,  for  the  com- 
mittee on  enrolled  bills,  reports  the  following 
bills  and  resolutions,  properly  enrolled,  which 
are  duly  ratified  and  sent  to  the  office  of  sec- 
retary of  state:  •  •  •  S.  B.  767,  H.  B. 
1494,  An  act  to  issue  bonds  for  road  improve- 
ments in  New  Hanover  county." 

The  point  intended  to  be  presented  seems 
to  be— for  we  are  not  favored  with  either 
brief  or  argument  from  defendant— whetho' 
the  act  Is  valid,  because  the  senate  Journal 
is  silent  as  to  the  passage  of  the  bill  on  its 
first  reading,  though  that  fact  appears  from 
the  indorsement  on  the  bill  as  certified  by 
the  secretary  of  state,  and  is  agreed  to  by 
the  parties  hereto,  and  is  found  as  a  fact 
by  the  Judge.  Almost  the  identical  point  is 
presented  in  the  case  of  Black  v.  Commis- 
sioners (at  this  term)  39  S.  E.  8ia  Consti- 
tutional requirements  cannot  be  dispensed 
with  In  any  particular  by  the  courts.  But 
passing  by  for  the  present  the  fact  that  the 
transcript  does  not  show  that  the  ayes  and 
noes  were  entered  by  the  only  possible  proof, 
the  record  of  the  names,  and  assuming  for 
the  present  that  they  were  so  entered,  it 
seems  to  us  that  the  bill  was  passed  in  the 
constitutional  mode.  The  ayes  and  noes  are 
only  required  to  be  entered  on  the  Journals 
Ml  the  second  and  third  readings  in  each 
house,  and  the  Joumnls  are  the  sole  evidence 
of  that  fact  Union  Bank  of  Richmond  v. 
Conunissioners  of  Town  of  Oxford,  119  N.  C. 
214,  25  S.  E.  966,  and  all  the  cases  since, 
down  to  and  including  Black  v.  Commission- 
ers (at  this  term)  39  S.  E.  818.  The  certifi- 
cate of  the  speakers  is  conclusive  evidence 
that  the  bill  was  read  and  passed  three  sev- 
eral readings  in  each  house.  Oarr  v.  Coke, 
116  N.  C.  223,  22  S.  E.  16,  28  li.  R.  A.  737, 
47  Am.  St  Rep.  801.  The  only  additional  re- 
quirement of  article  2,  i  14,  of  the  constitu- 
tion, "which  readings  shall  have  been  on 
three  several  days,"  Is  not  required  to  be 
shown  by  the  Journals,  though  It  is  neces- 
sarily so  shown  as  to  the  second  and  third 
readings  in  each  house,  and  is  here  also 
shown  by  the  Journal  as  to  the  first  reading 
in  the  honse  of  representatives.  Aa  to  the 
first  reading  in  the  senate,  that  it  passed 
such  reading  is  proved  conclusively,  as  we 
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bare  said,  by  the  ratification,  and  that  It 
was  on  15th  February  a  different  date  from 
the  second  reading  la  fonnd  as  a  fact  by  the 
court  from  the  indorsement  on  the  original 
blU.  Such  fact  not  being  required  to  be 
shown  by  the  Journals,  and  not  being  contra- 
dieted  by  them,  the  finding  of  his  honor,  tbere 
being  eivldence,  is  conclusive  upon  us. 

The  constitution  requires  both  ayes  and 
noes  to  be  entered, -^ot  merely  the  ayes,— 
and,  of  course,  if  tbere  were  no  noes,  that 
should  be  stated.  "The  entry,  showing  who 
roted  on  the  bill  and  bow  they  voted,  must 
be  made  before  the  bUl  can  ever  become  a 
law;"  and  "the  names  of  the  legislators  who 
vote  on  the  question  shall  be  known  to  the 
people  in  the  enrollment  of  their  names  on 
the  journals."  Montgomery,  J.,  In  Commis- 
sioners V.  Snuggs,  121  N.  C,  at  pages  388, 
399,  28  S.  E.  539,  39  L.  R.  A.  439.  And  in 
Smathers  v.  Commissioners,  125  N.  C,  at 
page  486,  34  S.  E.  555,  attention  is  called  to 
the  defect  that  It  does  not  affirmatively  ap- 
pear on  the  Journal  "that  there  were  no 
nays."  As  the  constitution  requires  both  the 
yeas  and  nays  to  be  entered,  either  tbe  nays 
must  be  entered,  or  the  Journal  should  sbow 
affirmatively  that  there  were  none.  There  is 
no  presumption  as  to  the  regularity  of  a  mat< 
ter  of  this  kind,  but  the  condition  precedent 
required  by  the  constitution  must  be  com- 
plied with.  "A  want  of  power"  in  such  cas- 
es "cannot  be  cured  by  recitals  or  eliminated 
by  estoppels."  Commissioners  t.  Call,  123 
N.  0.  311,  31  S.  E.  482,  44  li.  R.  A.  253.  No 
constitutional  requirement  "Is  directory,  but 
aU  are  mandatory."  Id.,  128  N.  G.  812,  81 
S.  E.  482,  44  L.  R.  A.  253;  Glenn  r.  Wray. 
126  N.  C.  at  page  732,  36  S.  B.  16& 

If  we  could  take  the  recitals  In  the  tran- 
script, there  is  no  defect  in  this  respect  in 
the  present  case,  as  it  appears  that  on  each 
reading,  except  the  last  In  tbe  bouse,  tbe 
Journal  states  "noes,  none,"  and  on  such  last 
reading  there  were  some  noes,  the  names  be- 
ing Indicated  by  asterisks.  The  transcript, 
however,  is  defective,  in  that  it  does  not  set 
out.  In  copying  the  Journals,  the  names  of 
those  voting,  as  required  by  the  constitution, 
but  simply  states,  as  above  set  out,  "Ayes, 
g2.  •  •  •"  "Those  voting  in  the  affirma- 
tive are:  •  •  •."  We  caimot  take  it  from 
this  that  the  names  were  duly  entered,  and 
the  court  cannot  take  the  recital  nor  the 
agreement  of  the  parties  as  proof  of  the 
fact  Gatling  v.  Town  of  Tarboro,  78  N.  C. 
119.  The  transcript  should  be  a  true  coiiy 
from  tbe  Journal,  and  show  affirmatively  the 
matters  required  by  the  constitution,  i.  e. 
"The  yeas  and  nays  entered  on  the  Journals 
on  the  second  and  third  readings"  in  each 
bouse. 

We  cannot  conceive  that  this  case  was  in- 
tended to  rest  upon  mere  recitals  in  the  Jour- 
nals that  the  ayes  and  noes  were  entered, 
when  they  were  in  fact  not  entered;  yet  so 
the  transcript  would  Indicate.  We  must 
think  that  there  was  an  inadvertence— a  gross 


inadvertence— la  not  giving  a  true  transcript 
from  tbe  Journals  instead  of  a  mere  recital; 
but  deeming  it  an  inadvertence,  on  account 
of  the  public  interest  Involved,  we  have  dis- 
cussed and  decided  the  points  Intended  to  be 
presented,  so  that  another  appeal  may  not 
be  necessary,  though,  t^  reason  of  above 
omissions,  we  must  hold  that  in  rendering 
Judgment  sustaining  the  validity  of  the  bonds 
upon  this  record  there  was  error. 


BROWN  ct  al.  v.  PLOTT. 

(Supreme  Court  of  North  Carolina.     Dee.  8, 

1901.) 

COUNTY  OOMMISSIONBRS-APPEAli-DOOKErr- 
INQ— DISMISSAL. 

1.  Under  Code,  g  2030,  allowing  in  certain 
proceedings  an  appeal  from  the  board  of  coanty 
commissioners  to  the  superior  court  at  term 
time,  the  words  "term  time"  mean  the  next 
term  of  the  appellate  court;  aod  where  an  or- 
der of  tbe  board  of  commissioners  Is  entered  on 
the  8th  of  May,  and  appeal  bond  given  on  the 
15th,  with  a  request  that  it  should  be  sent  up 
to  the  next  term  of  the  superior  court  on  the 
2l8t,  and  after  two  terms  had  passed  it  was 
discovered  that  the  appeal  had  not  been  dock- 
eted, it  should  t>e  dismissed. 

2.  The  fact  that  both  parties  supposed  au 
appeal  in  a  case  had  been  docketed,  and  cou- 
tmued  It  for  two  terms  of  court,  does  not  ex- 
cuse the  negligence  of  the  appellant  in  failing 
to  have  the  case  docketed. 

Appeal  from  superior  court,  Ireddl  county; 
Coble,  Judge. 

Action  by  O.  H.  Brown  and  others  against 
R.  C  Plott  From  an  order  of  the  board  of 
commissioners,  defendant  appealed  to  the 
superior  court  From  the  Judgment  of  said 
court  refusing  to  dismiss  such  appeal  for 
failure  to  docket  in  time,  plaintiffs  appeal. 
Reversed. 

Armfleld  &  Nattress  and  Armfield  &  Tur- 
ner, for  appellants.  L.  0.  Caldwell  and  Grier 
&  Long,  for  appellee. 

MONTGOMERY,  J.  On  May  8.  1900,  tbe 
defendant  appealed  from  an  order  made 
by  tbe  board  of  commissioners  of  Iredell 
county  granting  certain  changes  in  tbe  pub- 
lic road  over  the  lands  of  the .  defendant 
The  appeal  bond  was  given  on  the  15tb 
Inst,  and  filed  with  the  clerk  of  the  board 
by  the  defendant's  attorneys,  with  a  re- 
quest that  the  appeal  and  bond  should  be 
sent  up  by  him  to  the  next  term  of  tbe  su- 
perior court  of  Iredell,  which  would  com- 
mence on  tbe  21st  of  the  same  month  and 
year.  Ko  further  attention  was  paid  to  the 
appeal  by  the  defendant  until  two  terms 
of  the  superior  court  had  elapsed,  when  It 
was  discovered  that  the  appeal  had  not 
been  docketed.  It  was  then  docketed,  and 
a  motion  by  the  plaintiffs  to  dismiss  be- 
cause it  bad  not  been  docketed  at  the  May 
term— the  term  next  ensuing  after  the  appeal 
was  taken— was  refused.  It  was  admitted 
by  the  counsel  of  tbe  defendant  that  the 
plaintiffs'  motion  should  have  been  allowed 
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If  the  same  rnle  as  to  the  docketing  of  ap- 
peals from  orders  of  boards  of  county  com- 
missioners -was  applicable  to  appeals  taken 
from  the  Judgments  of  Justices  of  the  peace. 
But  the  contention  was  set  up  that  the  Judge 
of  the  superior  court  in  term  bad  the  discre- 
tion, or,  rather,  the  right,  to  make  a  rule 
as  to  vth&i  appeals  from  ordera  of  the  board 
of  county  commissioners  to  the  superior 
court  shoTild  be  docketed  in  that  court.  It 
was  argued  for  that  contention  that  8ectl(»i 
2039  of  the  Code,  which  provided  for  ap- 
peals from  the  boards  of  county  commission- 
ers to  the  superior  courts,  was  silent  as  to 
what  term  In  point  of  time  of  the  sup^lor 
courts  the  appeal  should  be  taken,  and  there- 
fore that  the  Judges  of  the  superior  courts 
might  regulate  that  subject  by  rules  of  their 
own.  We  do  not  take  tiiat  Tlew  of  the  mat- 
ter. The  question  of  the  Jurisdiction  of  the 
superior  court  Is  not  called  in  question.  If 
the  appeal  was  properly  taken  and  docketed, 
then  that  court  had  Jurisdiction  of  the  suit 
If  the  appeal  was  not  properly  docketed, 
then  the  superior  court  could  not  proceed. 
Undra  the  provisions  of  section  2039  of  the 
Code,  in  proceedings  like  the  present  one 
any  person  Is  allowed  to  appeal  to  the  su- 
periot  court  at  term  time.  The  legal  con- 
struction of  those  words,  "at  term  time," 
as  bearing  upon  the  proper  time  of  docket- 
ing the  appeal.  Is  a  matter  for  the  courts, 
and  In  no  sense  Involves  the  Jurisdiction  of 
the  superior  court,  in  the  proper  seuse  of  that 
term.  And  we  think  that  the  words  "term 
time,"  In  the  statute,  mean  the  next  term  of 
the  appellate  court  Bolng  v.  Railroad  Co., 
«S  N.  C.  62;  Hahn  v.  Guilford,  87  N.  C. 
172.  We  therefore  think  that  upon  the  facts 
of  this  case  there  is  shown  a  clear  case  of  neg- 
lect, and  the  appeal  ought  to  have  been  dis- 
missed In  the  court  below  upon  the  motion 
of  the  plalntlfTs.  It  Is  true  that  his  honor 
found  as  facta  that  at  the  May  and  August 
terms  of  the  superior  court  there  were  agree- 
ments on  the  part  of  the  plalntifTs'  and  de- 
fendant's counsel  that  the  case  should  be 
continued,  but  his  honor  states  further  that 
both  sides  believed  the  case  had  been  dock- 
eted. The  defendant's  negligence  in  not  dock- 
eting the  appeal  was  In  no  wise  caused  by 
any  agreement  or  conduct  of  the  plaintifTs, 
but  was  simply  his  own  laches.  The  agree- 
ment to  ctmtlnue  on  the  part  of  the  plaintlfiTs 
was  made  under  the  belief  that  the  defend- 
ant had  docketed  his  appeal  under  the  rules 
of  law.  There  was  no  agreement  that  the 
laches  of  the  defendant  should  be  overlook- 
ed or  waived  by  the  plaintiffs. 

We  find  among  the  papers  a  motion  by 
the  defendant's  counsel  to  dismiss  the  plain- 
tiffs' appeal  on  account  of  certain  defects 
in  the  petition  alleged  to  amount  to  a  fall- 
are  to  state  a  cause  of  action.  The  motion 
cannot  be  entertained  here,  for  the  reason 
that  the  appeal  of  the  defendant  from  the 
board  of  commissioners  was  not  docketed  in 


time,  and  should  hare  been  dismissed  la  tlic 
court  below. 
Reversed. 


LOUGIIRAX  V.  CITY  OF  HICKORT  et  al. 

(Supreme  Couit  of  North  Carolina.     Dec.  3,- 
1901.) 

INTOXICATING  LIQUORS-LOCAL  OPTION  ELEC- 
TION—ACTION AOAINST  CITY— SUMMONS 
—SERVICE— MANDAMUS. 

1.  Under  Priv.  Laws  1889,  c.  238,  i  46.  thp 
board  of  aldermen  of  Hickory  had  exclusive  con- 
trol of  the  sale  of  Hqnors  in  the  city.  Priv.  Acts 
1901,  c.  255,  enacted  in  lieu  of  saoh  section  a 
provision  that  the  question  as  to  whether  a  li- 
cense should  be  granted  to  sell  liquor  should  bt' 
decided  by  a  direct  vote  of  the  qualified  voters 
of  such  city;  and  Pub.  Laws  1901,  c.  760,  pro- 
vided for  the  regulation  of  elections  In  cftle.s 
and  towns,  and  that  such  plections  should  bv 
thereafter  held  on  Tuesday  after  the  first  Mon- 
day in  May,  1901,  and  biennially  thereafter. 
On  such  Tuesday  In  May  a  city  election  was 
held  in  Hickory,  and  it  was  voted  to  grant  liq- 
uor licenses.  Held,  that  the  election  was  prop- 
erly held  on  the  same  day  as  the  election  for 
mayor  and  aldermen  of  such  city. 

2.  Where  the  Inhabitants  of  a  city  are  in- 
corporated under  the  name  of  the  "City  of  H.," 
a  summons  against  the  city  was  properly  direct- 
ed against  the  city  of  H. 

3.  A  summons  against  a  city  was  properly 
served  on  the  mayor  and  on  the  secretary  of 
the  board  of  aldermen. 

4.  Where  the  board  of  aldermen  refused  to 
issue  a  liquor  license  on  the  ground  that  the 
local  option  election  was  invalid,  a  peremptory- 
mandamus  to  compel  such  issuance  (the  elec- 
tion being  valid)  will  b«  modified  so  as  to  re- 
quire the  board  of  aldermen  to  consider  and 
pass  on  the  fitness  of  the  applicant  at  once, 
and  if  it  is  foand  that  the  applicant  is  a  proper 
person  to  sell  liquor,  and  the  place  at  which  he 
wishes  to  sell  a  suitable  place,  then  to  issue  the 
license. 

Appeal  from  superior  court  Catawba  coun- 
ty:  CoonciU,  Judge. 

Action  by  Frank  Loughran  against  the 
city  of  Hickory  and  others.  Judgmoit  tor 
plaintiff.    Defendants  appeal.    Modified. 

Self  &  Whitener  and  T.  M.  Hufbam,  for 
appellants.  E.  B.  Cline  and  S.  J.  Ervln,  for 
aroellee. 

MONTGOMERY,  J.  The  board  of  aldo-- 
men  of  Hickory,  under  section  46,  c  238,  of 
the  Private  Laws  of  1889.  had  exclusive  con- 
trol of  the  sale  of  spirituous  liquor  within 
the  limits  of  the  city,  including  the  power 
to  refuse  to  allow  it  to  be  sold.  The  general 
assembly  at  Its  session  of  1901  (Priv.  Acts. 
c.  255)  struck  out  section  46  of  chapter  238  of 
the  Private  Acts  of  1889,  and  enacted  In  lieu 
thereof  a  section  which  provided  that  the 
question  of  whether  license  to  sell  liquor 
within  the  city  limits  should  be  granted  or 
not  should  be  decided  by  a  direct  vote  of 
the  qualified  voters  of  the  city,  and  that  the 
board  of  aldermen  at  each  annual  election 
for  mayor  and  aldermen  should  provide  a 
separate  box  in  which  the  voters  might 
cast  their  ballots,  "License,"  or  "No  license." 
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as  they  mijrbt  prefer,  and,  If  a  majority 
should  be  In  favor  of  license,  then  the  board 
of  aldermen  should  issue  license  to  appli- 
cants who  should  comply  with  the  require- 
ments of  the  general  law  on  that  subject, 
but,  if  a  majority  should  be  against  license, 
then  the  board  should  not  issue  any  license 
during  the  following  municipal  year.  At 
the  same  sesslcm  of  the  general  assembly 
(chapter  750  of  the  Public  Laws)  that  body 
undertook  to  make  uniform,  as  far  as  it 
could  be  done^  the  rules  and  regulations  con- 
cerning elections  in  towns  and  cities,  and 
special  elections  in  countiee  and  townsliips, 
and  declared  that  those  rules  and  regulations 
should  be  compiled  with,  except  as  othov 
wise  provided  in  the  charters  of  cities  or 
torwns  (section  1).  In  section  Id  of  the  last- 
mentioned  chapter,  however,  all  town  and 
city  elections,  except  those  in  Fayettevllle, 
thereafter  to  be  held,  were  required  to  be 
held  <»i  Tuesday  after  the  first  Monday  in 
Kay,  1901,  and  to  be  held  biennially,  and  any 
provision  to  the  contrary  In  any  charter  of 
any  city  or  town  was  expressly  repealed. 
So,  by  section  19  of  chapter  760  of  the  Laws 
of  1901  all  town  and  city  elections  to  be  held 
after  the  ratificatlMi  of  the  act  were  to  be 
held  on  Tuesday  after  the  first  Monday  in 
May,  and  they  were  to  be  biennially  held; 
and  so  the  city  of  Hickory  understood  the 
act  (cbapter  760),  and  in  accordance  there- 
with, at  the  biennial  election  for  mayor  and 
board  of  aldermen  held  <»  Tuesday  after 
the  first  Monday  in  May,  1901  (Instead  of 
the  first  Monday  in  May,  and  annually,  as 
provided  in  its  charter),  a  separate  box  was 
provided,  under  the  private  act  of  1901,  to 
decide  the  question  of  whether  liquor  license 
sbould  or  should  not  be  granted.  The  city 
polled  its  full  vote,— a  usual  occurrence  on 
gucb  Issues  in  cities,  big  and  little;  accord- 
ing to  statement  of  counsel,  239  votes  for 
license,  and  219  against  The  plaintUI  after 
the  election  made  application  to  the  board 
of  aldermen  for  license  to  sell  spirituous  llq- 
Qots  at  bis  hotel  in  the  city  for  12  months 
from  Ist  of  July,  1901,  furnishing  at  the 
same  time  certificates  by  way  of  affidavits 
both  that  the  applicant  was  a  proper  person 
to  sen  spirituous,  vinous,  and  malt  liquors, 
and  that  the  building  in  which  he  proposed  to 
sell  was  a  suitable  place  for  the  purpose.  The 
board  rejected  the  application  upon  the 
ground  that  the  election  upon  which  the  ap- 
plication was  based  was  invalid  as  to  li- 
cense. The  plaintiff  therefore  commenced 
this  action  in  mandamus,  and  prayed  for 
Judgment— First,  that  an  order  issue  to  the 
defendant  and  board  of  aldermen  command- 
ing them  to  bear  the  application  of  the 
plaintiff,  and  to  grant  license  to  him  to  sell 
spirituous  liquors  within  the  city  of  Hickory; 
second,  for  all  such  other  and  further  relief 
as  he  may  be  entitled  to  herein;  and,  third, 
for  costs  of  the  -action.  Upon  the  matter 
having  been  heard  by  his  honor,  a  Judgment 
was  rendered  that  the  election  was  a  valid 


one,  and  that  the  plaintiff  was  entitled  to  the 
license  applied  for,  and  that  the  defendants 
issue  to  him  the  license  upon  the  payment 
of  the  license  tax.  The  Judgment  recited 
that  the  application  was  rejected  by  the 
board  alone  on  the  ground  of  the  Invalidity 
of  the  election,  and  it  seems  the  oiAese  was 
issued  peremptorily,  because  the  defendant 
made  no  contention  over  the  matter  of  the 
fitness  of  the  applicant  or  the  suitableness 
of  the  place,  and  that  no  such  contention  was 
then  made  (at  the  time  of  the  hearing). 

As  we  have  shown,  the  election  for  mayor 
and  aldermen  was  regularly  held  (Acts  1901, 
c.  7S0,  {  19),  and  we  think  that  chapter  255^ 
Of  the  Private  Laws  of  1901  must  be  con- 
strued together  with  chapter  750  of  the  Iiaws 
of  the  same  session;  and,  that  being  so,  we 
are  of  the  opinion  that  the  proper  construc- 
tion of  the  two  acts  is  that,  on  whatever  day 
the  election  for  mayor  and  aldermen  sbould 
be  held,  on  that  day  should  also  be  held 
the  electlMi  on  license  or  no  license,  and 
that  the  result  should  be  the  rule  of  action 
of  the  board  until  the  next  biennial  election, 
—that  is.  If  a  majority  of  the  qualified  voters 
should  vote  in  favor  of  the  sale  of  liquor, 
then  license  sbould  issue  to  applicants  in  con- 
formity to  the  general  law,  or,  if  a  majority 
should  vote  in  favor  of  "Xo  license,"  then  no 
license  should  issue  until  the  next  regular 
election  for  mayor  and  aldermen,  and  then 
only  on  a  majority  vote  favoring  the  license 
system. 

The  defendants'  motion  to  dismiss  the  ac- 
tion was  properly  refused.  By  the  charter 
(amended;  chapter  238  of  the  Acts  of  1889) 
the  inhabitants  of  the  city  are  incorporated 
under  the  name  of  the  "The  City  of  Hickory," 
and  not  the  "Board  of  Aldermen,"  and  there- 
fore the  summons  was  properly  directed 
against  the  city  of  Hickory.  It  was  prop- 
erly served,  a  copy  having  been  left  with 
the  mayor,  and  one  with  the  secretary  of  the 
board  of  aldermen.  The  service  on  the  mem- 
bers of  the  board  of  aldermen  did  no  harm, 
and  might  have  been  of  service  in  future 
orders  of  the  court  We  are  of  the  opinicm, 
however,  that  the  order  for  a  peremptory 
mandamus  was  erroneous,  and  must  be  modi- 
fled.  We  must  assume  that  the  action  of  the 
board  of  aldermen  in  rejecting  the  petition 
on  the  ground  alleged  was  in  good  faith. 
We  must  assume  that  they  thought  the  ap- 
parently Inconsistent  statutes  on  the  sub- 
ject before  them  Justified  the  course  they 
pursued.  We  say  we  must  assume  this 
much.  That  being  so^  we  cannot  say  that 
they  did  not  have  the  right  to  rest  thetr  re- 
fusal to  grant  license  to  the  applicant  od 
that  ground,— the  Invalidity  of  the  election,— 
without  considering  the  matters  embraced  In 
the  application.  The  fitness  of  the  appli- 
cant and  the  suitableness  of  the  place, 
and  other  matters  which  might  possibly 
arise,  are  matters  stiU  in  the  sound  legal 
discretion  of  the  board  of  aldermen;  and 
they  are  such  matters  as  cannot  be  beard 
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originally  anywhere  except  before  them,  sltp 
ting  as  a  body,  and  as  the  representativea  of 
the  city  and  Its  inhabitants.  They  have  nev- 
er passed,  as  a  board,  upon  the  fitness  of 
the  applicant,  or  the  suitableness  of  the 
place  at  which  he  wishes  to  sdl  liquor,  and 
that  Is  a  discretion  which  we  cannot  take 
from  them.  If  the  peremptory  order  grant- 
ed by  his  honor  should  be  sustained,  then  bad 
faith  would  be  indirectly  charged  upon  the 
defendants  in  their  conduct  in  this  matter; 
and  that,  as  we  have  seen,  cannot  be  done 
consistently  with  the  respect  which  the 
courts  should  entertain  towards  the  govern- 
ing bodies  of  municipal  corporations,— courts 
within  themselves.  The  order  must  be  mod- 
ified so  as  to  require  and  command  the  de- 
fendants to  at  once  take  up  for  consideration 
the  application  of  the  plaintiff  and  pass,  up- 
on the  same^  and  If  it  Is  found  that  the  ap- 
plicant is  a  proper  person  to  sell  spirituous 
liquor,  and  the  place  at  which  he  wishes  to 
sell  Is  a  suitable  place,  then  to  at  once  issue 
to  him  the  license  upon  the  payment  of  the 
license  tax.  There  was  no  error  otherwise. 
Modified  and  affirmed. 


STATE  V.  HARWBI.U 

(Supreme  Court  of  North  Carolina.     Dec.   3, 

1901.) 

SLANDER  —  INDlCmiEJNT  —  SUFFICIBNOT  —  IN- 

OONTINBNCT— WORDS  AMOUNTINO  TO 

CHARGBS-QDBSTION    FOR   JURY. 

1.  An  indictment  charging  that  defendant 
"unlawfully,  willfully,  and  feloniously  did  at- 
tempt to  destroy  the  reputation  of  B.,  she  being 
an  mnocent  and  virtuous  woman,  by  calling 
her  a  'damned  bitch,'  and  'I  have  a  quarter  for 
you,'  meaning  thereby  that  she  was  incon- 
tinent,—this  being  said  in  the  presence  of  third 
parties," — was  properly  quashed,  as  not  suffi- 
ciently charging  the  offense  prescribed  by  Code, 
S  1113,  making  it  a  misdemeanor  for  any  per- 
sen  to  attempt,  "in  a  wanton  and  malicious 
manner,"  to  destroy  the  reputation  of  an  in- 
nocent woman  by  words  amounting  to  a  charge 
of  incontinency. 

2.  The  words  used  do  not  per  se  constitute 
an  offense  under  the  statute,  tne  question  being 
for  the  jury. 

Clark  and  Montgomery,  JJ.,  dissenting. 

Appeal  from  superior  court,  Catawba  coun- 
ty; ConnclU,  Judge. 

One  Harwell  was  indicted  for  crime. 
From  an  order  quashing  the  indictment,  the 
state  appeals.    Affirmed. 

The  following  Is  the  Indictment:  "The 
Jurors,"  etc.,  "present  that  Lawson  Harwell," 
etc.,  "with  force  and  arms,  at  and  in  the 
county  aforesaid,  unlawfully,  willfully,  and 
feloniously  did  attempt  to  destroy  the  reputa- 
tion of  Miss  Beulah  Galther,  she  being  an 
innocent  and  virtuous  woman,  by  calling  her 
a  damned  bitch,  and  'I  have  a  quarter  for 
yen,'  meaning  thereby  that  she  was  Inconti- 
nent,—this  being  said  in  the  presence  of  third 
parties,— against  the  form  of  the  statute," 
etc.  Defendant  moved  to  quash  the  Indict- 
ment, for  that  it  did  not  charge  a  criminal 
offense. 


Brown  Shepherd,  for  the  State.  £>.  L, 
Witherspoon,  for  appellee. 

FURCHES,  C.  J.  This  Is  an  indictment, 
imder  section  1113  of  the  Code,  for  the  slan- 
der of  an  innocent  woman.  The  statute  pro- 
vides "that  if  any  person  shall  attempt,  in  a 
wanton  and  malicious  manner,  to  destroy  the 
reputation  of  an  Innocent  woman,"  etc.  And 
the  bill  of  Indictment  charges  that  the  de- 
fendant "unlawfully,  willfully  and  felonious- 
ly did  attempt  to  destroy  the  reputation  of 
Miss  Beulah  Galther,  she  being  an  innocent 
and  virtuous  woman,  by  calling  her  a  danmed 
bitch,  and  'I  have  a  quarter  for  you,'  meaning 
thereby  that  she  was  incontinent,— this  be- 
ing said  in  the  presence  of  third  parties." 
The  defendant  moved  to  quash  the  bill,  which 
motion  was  allowed,  and  the  state  appealed. 

The  defendant  puts  his  motion  upon  two 
grounds,— the  Insufficiency  of  the  bill  of  In- 
dictment, and  also  upon  the  ground  that  the 
words  spoken  do  not  constitute  a  criminal 
offense  under  the  statute.  The  words  used 
are  so  offensive  that  they  are  calculated  to 
create  a  feeling  of  resentment,  and  a  dispo- 
sition to  say  be  deserves  to  be  punished. 
And  In  such  cases  there  is  danger  of  yield- 
ing to  a  sentiment  that  leads  us  from  that 
careful  consideration  of  the  law  that  the  case 
is  entitled  to.  Therefore,  In  order  that  we 
may  not  do  this.  It  is  necessary  that  we 
should  examine  carefully  the  precedents  and 
reason  of  the  thing. 

The  bill  does  not  follow  the  language  of 
the  statute,  as  it  should  do;  and,  admitting 
that  it  has  l)een  held  that  bills  for  statutory 
offenses  may  be  sustained  without  following 
the  exact  language  of  the  statute,  the  words 
used  must  be  the  equivalent  of  the  words  of 
the  statute.  The  word  "feloniously"  has  no 
meaning  in  this  indictment,  as  the  offense 
created  by  the  statute  is  only  a  misdemeanor, 
and  not  a  felony,  and  the  word  "feloniously" 
must  be  treated  as  suri^usage.  The  word 
"willfully"  usually  means  "stubbornly,"  and 
here  could  not  mean  more  than  defendant  in- 
tentionally used  tills  language,  and  does  not 
necessari^  mean  that  he  did  so  "In  a  wan- 
ton and  malicious  manner."  The  word  "un- 
lawfully" does  not  Import  "wanton  and  mali- 
cious manner."  State  v.  Morgan,  98  N.  C. 
641.  3  S.  B.  927;  State  v.  Tweedy,  115  N.  C. 
704,  20  S.  E.  183.  But  the  ground  was  taken 
for  the  state  upon  the  argument  that,  if  the 
bill  was  defective  in  the  manner  pointed  out 
It  was  error  in  the  court  to  quash;  and 
State  V.  Flowers,  109  N.  C.  841,  13  S.  E.  718; 
State  V.  Skidmore,  109  N.  C.  795,  14  S.  E.  63; 
State  V.  Caldwell,  112  N.  C.  854,  16  S.  E. 
1010;  State  v.  Colbert,  75  N.  C.  388,— were 
cited  for  this  position.  In  the  case  of  State 
V.  Colbert  it  was  held  to  be  error  to  quash 
the  bill.  That  case  was  for  perjury,  and  the 
court  said  that  in  high  crimes,  such  as  trea- 
son and  felony,  it  was  »Tor  to  quash  the  bill, 
as  it  released  the  bail,  and  the  defendant 
might    escape.    And    Flowers'    Case,    Skid- 
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more's  Case,  and  Caldwell's  Case,  all  being 
felonies,  followed  Colbert'a  Case.  And  If  It 
should  be  held  that  Colbert's  Case,  and  tbe 
other  cases  cited,  and  following  Colbert's 
Case,  are  correct,  tbey  are  not  authority  for 
reversing  the  court  In  this  case,  which  la  not 
treason  or  felony,  but  only  a  misdemeanor. 
But,  with  the  greatest  respect  for  the  learned 
court  that  decided  Colbert's  Case  and  the  oth- 
er following  cases,  we  must  say  that  they  are 
not  in  harmony  with  the  former  opinions  of 
this  court,  and  that  the  reason  given  for  the 
decision  is  not  tenable,— "that  the  defendant 
might  escape,"— as  it  was  perfectly  within  the 
power  of  the  court  upon  quashing  the  bill  to 
hold  the  defendant  until  another  bill  could  be 
sent  State  v.  Grifflce,  74  N.  C.  316;  State 
V.  Roach,  8  N.  0.  352.  In  both  of  these  cas- 
es the  bill  was  Qoashed,  and  the  defendant 
held  to  balL  In  State  v.  Baldwin,  18  N.  G. 
19S  (Gaston,  J.),  It  Is  said  that  in  Indictments 
for  heinous  crimes  it  is  not  usual  to  quash. 
But  the  right  to  do  so  is  entirely  discretion- 
ary with  tbe  presiding  judge,  and  he  will  not 
be  reviewed,  except  as  upon  a  writ  of  error, 
where  he  has  quashed  a  good  bill.  In  the 
case  of  State  v.  Roach,  supra.  It  is  said  it  Is 
proper  to  quash  when  the  court  could  not 
proceed  to  Judgment.  The  law  does  not  re- 
quire a  vain  thing  to  be  done,  as  it  would 
be  to  try  a  defendant  when  the  court  could 
render  no  judgment  upon  a  convictiOQ. 
Though  It  Is  said  in  State  v.  Caldwell,  supra 
that  a  motion  to  quash  was  properly  over- 
ruled, but  It  was  held  to  be  proper  to  arrest 
the  judgment  after  the  defendant  had  been 
convicted.  The  bill,  la  our  opinion,  is  de- 
fective, and  the  judgment  of  the  court-  in 
quashing  the  bill  of  indictment  must  be  sus- 
tained. 

The  language  used  by  the  defendant, 
though  very  offensive,  is  not,  in  our  opinion, 
per  se,  criminal,  imder  the  statute.  To  con- 
stitute the  ofTense  for  which  the  defendant 
is  indicted,  he  must  have  charged  the  prose- 
cutrix with  having  had  criminal  intercourse, 
In  direct  terms,  or  in  words  equivalent  to 
that  In  State  v.  Moody,  98  N.  0.  671,  4 
S.  B.  119,  the  defendant  said  the  prosecu- 
trix "had  promised  to  let  him  have  criminal 
connection  with  her,  and  he  intended  to  have 
that  thing."  The  court  said  this  was  not 
sufficient  to  constitute  the  crime,  as  it  did 
not  amount  to  saying  that  she  had  had  crim- 
inal intercourse  with  him.  In  State  v.  Ben- 
ton, 117  N.  0.  788,  23  S.  E.  432,  the  defend- 
ant said  of  tbe  prosecutrix  that  "she  looks  like 
she  has  had  a  miscarriage."  The  court  said 
this  did  not  per  se  constitute  a  crime,  under 
tbe  statute;  that  this  language  might  have 
had  some  other  meaning,  and  the  defendant 
should  have  had  the  right  to  explain  the 
matter  to  the  jury.  The  fact  that  the 
defendant  said  he  had  a  quarter  for  the 
prosecutrix,  of  itself,  did  not  amount  to  a 
criminal  offense.  That  he  said  the  prosecu- 
trix was  a  "damned  bitch"  was  mean  and  of- 
fensive, but  does  it  necessarily  amount  to 
40S.E.— i 


a  charge  that  the  prosecutrix  had  been  guilty 
of  sexual  intercourse?  "Bitch,"  according  to 
Webster's  Unabridged  Dictionary,  means: 
"A  female  dog,  wolf,  or  fox.  (2)  An  oppro- 
brious name  for  a  woman,  especially  a  lewd 
woman."  Then,  as  this  word  does  not  pri- 
marily mean  a  woman,  and,  secondarily,  is 
only  an  opprobrious  name  applied  to  a  wo- 
man when  she  is  not  a  lewd  woman,  can  It 
be  said  that  it  necessarily  means  that  the 
prosecutrix  has  had  sexual  intercourse  with 
a  man,  although  this  language  is  more  es- 
pecially used  as  to  a  lewd  woman?  It  seems 
to  us  that  It  does  not  But  taking  both  to- 
gether, they  may  amount  to  the  statutory  of- 
fense, and,  upon  a  proper  bill,  should  be  sub- 
mitted to  the  jury  to  say  whether  they  do  or 
not  But  as  they  do  not  necessarily  mean 
that  the  prosecutrix  has  had  sexual  Inter- 
course, the  judge  cannot  say  they  do. 
No  error. 

CLARK,  J.  (dissenting).  The  Indictment 
charged  that  the  defendant  "unlawfully, 
willfully,  and  feloniously  did  attempt  to  de- 
stroy the  reputaticm  of  Miss  Benlah  Galther, 
she  being  an  Innocent  and  virtuous  woman, 
by  calling  her  a  'damned  bitch,'  and  1  have 
a  quarts  for  you,'  meaning  thereby  that 
she  was  incontinent,— this  being  said  in  the 
presence  of  third  parties."  The  defendant 
moved  to  quash  the  indictment  because  It  did 
not  charge  a  criminal  offense.  Motion  al- 
lowed, and  appeal  by  the  state. 

Code,  {  1113,  makes  It  a  misdemeanor  for 
any  person  to  "attempt  in  a  wanton  and  ma- 
licious manner,  to  destroy  the  reputation  of 
an  innocent  woman,  by  words  written  or 
spoken,  which  amount  to  a  charge  of  incon- 
tinency."  The  word  "bitch"  is  thus  defin- 
ed in  Webster's  International  Dictionary: 
"(1)  The  female  of  the  canine  kind,  as  of  the 
dog,  wolf,  and  fox.  (2)  An  opprobrious  name 
for  a  woman,  especially  a  lewd  woman. 
Pope."  The  defendant  did  not  mean  to  ap- 
ply the  first  definition  to  her,  and  there  can 
be  no  doubt  that  he  meant  the  second,  and 
to  call  her  a  "lewd  woman,"  eiq)ecially  when 
coupled  with  the  profane  expletive,  and  the 
addition  of  the  words  "I  have  a  quarter  for 
you,"  which  were  clearly  meant  to  convey  the 
impression  to  the  bystanders  that  she  was  a 
woman  who  had  her  t»1ce.  We  are  told 
that  his  honor  quashed  the  bill  on  the 
ground  that  these  words  did  not  amount  to  a 
charge  of  Incontinency.  This  was  error. 
Whether  the  defendant  used  the  words  or 
not  and  whether  the  prosecutrix  was  an  in- 
nocent woman,  within  the  meaning  of  the 
statute  as  construed  in  State  v.  Brown,  100 
N.  C.  519,  6  S.  E.  568,  are  questions  of  fact 
for  the  jury.  It  Is  very  questionable  wheth- 
er tho  words  in  the  statute,  in  a  "wanton 
and  malicious  manner,"  are  sufficiently  char- 
ged by  the  words  used  in  the  Indictment, 
"unlawfully  and  willfully."  State  v.  Morgan, 
98  N.  C.  641,  8  S.  E.  927;  State  v.  Tweedy, 
116  X.  0.  704,  20  S  a  183.    Though  words  of 
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the  same  meaning  as  those  used  In  tbe  stat> 
nte  can  be  substituted  In  an  Indlctmoit,  It  Is 
best  usually  to  follow  the  words  of  the  stat- 
ute. Still,  an  Indictment  should  never  be 
quashed  for  such  defects,  but  a  new  bill 
should  be  sent  State  v.  Flowers,  109  N. 
C.  841,  18  S.  B.  718;  State  v.  Skldmore,  100 
X.  C  795,  14  8.  E.  63;  State  ▼.  CaldweU,  112 
N.  O.  864.  16  S.  E.  1010;  State  t.  Colbert,  76 
N.  C.  368.  As  the  case  goes  back,  the  so- 
licitor may  consider  whether  he  shall  not 
send  a  new  bill  in  the  words  of  the  statute. 


MONTGOMBKY.  J. 
senting  opinion. 


I  concur  in  the  dis- 


LANTZ  T.  MASSIB. 

(Supreme  Oourt  of  Appeals  of  Vlrginta.    Nov. 
21,  llBOl.) 

WILL— VESTBD  REMAINDBR—LIFS  TENANT^ 
POWER  TO  SELL  LAND. 

1.  A  devise  to  testator's  wife  for  life,  "and 
then  to  be  divided  among  my  children  or  oth- 
erwise as  she  may  deem  best,  creates  a  Tested 
remainder  in  the  children  living  at  testator's 
death^naffected  by  the  power  of  appointment. 

2.  where  land  was  devised  to  testator's  wife 
for  life,  and  then  to  be  divided  among  testator's 
children  or  otherwise  as  the  wife  might  deem 
best,  a  suit  to  sell  the  land  was  properly  brought 
by  the  life  tenant  in  her  own  name,  under  Act 
Feb.  17,  1896  (AcU  1897-98,  p.  404),  providing 
that  where  an  estate  for  life  is  given  to  any 
person,  with  vested  remainder  to  another,  the 
Ufe  tenant,  on  making  all  interested  persons 
defendants,  may  die  a  bill  to  have  the  land 
sold,  for  prop«'  causes  shown,  and  the  proceeds 
invested  under  the  court's  decree. 

Appeal  from  drcnlt  conrt,  Frederick  coun- 
ty. 

Suit  by  Elizabeth  V.  Massie  to  sell  land 
devised  to  her  as  Ufe  tenant  From  a  decree 
dismissing  the  suit  Joslah  Lantz,  tbe  pur- 
chaser of  the  land,  appeals.    Reversed. 

J.  P.  Whltacre,  for  appellant  Harry  R. 
Keam,  for  appellee 

KEITH,  P.  The  will  of  Thomas  W.  Mas- 
sie contains  the  following  provision:  "I  will 
and  bequeath  to  my  beloved  wife,  Elizabeth 
Virginia  Massie,  all  of  my  estate,  of  every 
description,  real,  personal,  and  mixed,  to 
have  and  to  hold  during  her  natural  life, 
and  then  to  be  divided  among  my  children 
by  will  or  otherwise,  as  she  may  deem  best 
and  ri^t,"— and  appoints  bis  wife  sole  ex- 
ecutrix. 

In  March,  1890,  the  executrix  flied  her  bill 
as  life  tenant  setting  forth  the  above  quota- 
tion, stating  that  the  land  was  depreciating 
in  value,  and  that  the  interest  of  her  chil- 
drm  would  be  promoted  by  Its  sale,  and  the 
reinvestment  of  the  proceeds  thereof;  that 
she  believed  $1,000  to  be  a  fair  price  for  the 
land;  and  that  one  Joslah  Lantz  bad  ottered 
that  amonnt  ivon  the  terms  of  one-third 
cash,  and  the  balance  in  one  and  two  years, 
with    Interest,    secured  by   deed   of   trust 


Deposltlcms  were  takoi  In  support  of  the 
bill,  and  a  decree  was  rendered  at  the  March 
term,  1899,  accepting  tbe  ofCer  of  Lantz, 
authorizing  conveyances  to  be  made  to  blm, 
and  directing  the  proceeds  of  sale  to  be  In- 
vested. 

At  a  subsequent  term,  tbe  court  "being 
of  opinion  that  Elizabeth  V.  Massie,  the  plain- 
tiff in  the  bill,  bad  no  right  to  institute  this 
salt  in  her  own  name  to  sell  the  land  devised 
to  her  and  her  children  by  the  last  will  and 
testament  of  T.  W.  Massie,  deceased,  as  set 
forth  m  the  record  in  this  suit  but  that  such 
suit  if  brought  at  all,  should  have  been, 
brought  in  the  name  of  the  guardian  of  the 
infant  defendant,  William  Massie.  and  that 
the  court  has  not  Jurisdiction  In  this  suit  to 
sell  said  land.  On  consideration  whereof, 
the  court  doth  adjudge,  order,  and  decree  (of 
its  own  motion)  that  this  suit  be  dismissed 
at  the  costs  of  the  plaintlfl,  Elizabeth  Y. 
Massie.  But  the  dismissal  of  this  suit  is  not 
to  prejudice  in  any  way  the  right  of  said 
Joslah  Lantz  to  take  such  steps  as  he  may 
be  advised  to  assert  any  rights  that  be  may 
have  against  the  parties  to  this  suit  or  any 
one  or  more  of  them,  by  reason  of  any  of 
the  matters  set  forth  in  the  papers  of  this 
suit" 

There  were  other  proceedings  in  the  case, 
but  this  statement  presents  the  facts  suffi- 
ciently for  onr  present  purpose. 

By  an  act  passed  Fetxnary  18,  1898  (Acts 
1897-98,  p.  404),  It  is  provided  that  "when  an 
estate,  real  or  personal,  is  given  by  deed  or 
will  to  any  person  for  bis  life  or  tbe  life 
of  another,  with  vested  remainder  to  another. 
whether  the  remainder-man  be  an  infant  or 
adult,  it  shall  be  lawful  for  the  circuit  and 
corporation  cobrts,  or  such  court  having  ju- 
risdiction of  the  subject  matter,  upon  a  bill 
illed  by  the  person  holding  the  estate  for 
life,  in  which  bill  all  persons  interested  shali 
be  made  defendants,  to  decree  a  sale  of  sucb 
estate,  real  or  personal,  and  to  invest  the 
proceeds  of  sale  under  the  decree  of  the  court 
for  the  use  and  benefit  of  the  person  holding 
the  estate,  subject  to  the  limitations  of  the 
deed  or  will  creating  the  estate:  provided, 
however,  that  the  bill  of  tbe  plaintiff  shall 
set  forth  the  facts  which,  in  bis  opinion, 
would  justify  the  sale  of  the  said  estate,  to 
be  rerlfled  by  the  affidavit  of  the  party:  and 
provided,  furtlier,  that  sections  twenty-four 
hundred  and  thirty-three,  twenty-four  hun- 
dred and  thirty-four,  and  twenty-four  hun- 
dred and  thirty-five  of  the  Code  of  Virginia 
shall  apply  to  the  proceedings  upon  said  bill." 

The  circuit  court  was  of  opinion  that  this 
statute  did  not  apply,  because  the  will  of  T. 
W.  Massie  created  a  contingent,  and  not  a 
vested,  remainder  in  his  children. 

"A  vested  remalndw  is  a  remainder  limited 
to  a  certain  person  and  on  a  certain  event 
so  as  to  possess  a  present  capacity  to  take 
^ect  in  possession  should  the  possession  be- 
come vacant" 

"The  present  capacity  to  take  effect  lo 
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poeaesslon  If  tlie  possession  were  to  become 
▼acant,  and  not  the  certainty  that  the  pos- 
sesalon  will  become  vacant  before  the  estate 
limited  In  remainder  determines  universally, 
distinguishes  a  vested  remainder  from  one 
tbat  is  contingent"  Feame,  Rem.  215;  2 
Minor,  Inst  337;  Crews  v.  Hatcher,  91  Ya. 
381.  21  S.  K  812. 

"OourtB  always  favor  the  vesting  of  es- 
tates, and  therefore.  In  doubtful  cases,  lean 
In  favor  of  ccmstruing  language  as  creating 
vested,  rather  than  contingent  remainders." 
Crews  V.  Hatcher,  supra. 

"Tbere  is,  indeed,  nothing  ttetter  settled 
tluin  that  all  devises  are  to  be  construed  as 
vesting  at  the  testator's  death,  unless  the 
Intention  to  pos^ne  the  vesting  is  clearly 
indicated  in  the  wlIL"  Chapman  v.  Chap- 
man, 90  Ya.  411,  18  S.  B.  913. 

"When  a  remainder  is  limited  to  a  person 
in  esse  and  ascertained,  to  take  effect  by 
express  limitation,  on  the  termination  of  the 
preceding  particular  estate,  the  remainder  is 
unquestionably  vested."    Prest  Eist  70. 

This  rule  is  thus  stated  with  more  fullness 
by  the  supreme  court  of  New  York:  "Whore 
a  remainder  is  limited  to  take  effect  in 
possession,  if  ever,  Immediately  ui)on  the  de- 
termination of  a  particular  estate,  which  es- 
tote  is  to  determine  by  an  event  that  mnst 
unavoidably  happen  by  the  efflux  of  time, 
the  remainder  vests  in  interest  as  soon  as 
the  remainder-man  is  in  esse  and  ascertained, 
provided  nothing  but  his  own  death  before 
the  determination  of  the  particular  estate 
will  prevent  such  remainder  from  vesting 
In  possession;  yet  U  the  estate  is  limited 
over  to  another  in  the  event  of  the  death  of 
the  remainder-man  before  the  determination 
of  the  particular  estate,  his  vested  estate  will 
be  subject  to  be  devested  by  that  event  and 
the  interest  of  the  substituted  remainder- 
man, which  was  Iiefore  either  an  executory 
devise  or  a  contingent  remainder,  will,  if  he 
Is  in  esse  and  ascertained,  be  immediately 
converted  into  a  vested  remainder."  Moore 
V.  Lyons,  25  Weud.  119;  Blanchard  v.  Blanch- 
ard.  1  Alien.  227. 

In  4  Kent  Comm.  282,  it  Is  said:  "This 
has  now  become  the  settled  technical  con- 
struction of  the  language,  and  the  establish- 
ed English*  rule  of  construction."  Doe  v. 
Prig?,  8  Bam.  &  0.  231.  It  is  added:  "It 
is  the  uncertainty  of  the  right  of  enjoyment; 
and  not  the  uncertainty  of  its  actual  enjoy- 
ment which  renders  a  remainder  contingent 
The  present  capacity  of  taking  effect  In  pos- 
session—If the  possession  were  to  become  va- 
cant—distinguishes  a  vested  from  a  contin- 
gent remainder,  and  not  the  certainty  that 
the  possession  will  ever  become  vacant  while 
the  remainder  continues."  Williamson  v. 
Fldd,  2  Sandf.  Ch.  533. 

In  Myers  r.  Adler  (Sup.  Ct  D.  C.)  1  L.  R. 
A.  435,  it  is  said:  "The  test  of  a  vested  re- 
mainder is  its  present  capacity  to  take  effect 
in  possession  whenever  liie  prior  estate  shall 
determine;  that  is,  if  the  remainder-man  has 


the  right  In  case  of  a  sudden  determination 
of  the  prior  estate,  immediately  to  go  in  and 
take  possession,  the  remainder  is  vested." 

"Applying  that  test  to  the  present  case. 
At  any  time  during  the  widow's  life,  if  she 
had  suddenly  died,  the  trustees  could  have 
entered  into  possession.  Their  remainder 
was  therefore  vested.  A  remainder  is  none 
the  less  vested  because  it  is  liable  to  be  de- 
vested or  destroyed.  For  example,  if  an  es- 
tate be  limited  to  A.  for  life,  remainder  to 
such  uses  as  B.  shall  appoint,  and,  in  default 
of  such  appointment  remainder  to  C,  the  re- 
mainder to  C.  would  be  rested,  because  at 
any  moment  when  A.  should  die  O.  would 
be  entitled  at  once  to  enter  into  possession, 
but  It  would  be  simply  subject  to  be  devested 
by  the  exercise  of  the  power  of  appointment 
So,  also,  if  an  estate  be  limited  to  one  for  life, 
and  remainder  over  to  his  children,  present 
and  future,  the  present  children  have  a  vest- 
ed remainder,  liable  to  be  devested  pro  tanto 
in  favor  of  the  afterbom  children.  Nor  does 
the  liability  of  the  particular  estate  to  be  de- 
feated by  a  breach  of  the  condition  subse- 
quent make  the  remainder  any  the  less  a 
vested  remainder." 

The  law  does  not  favor  the  abeyance  of 
estates,  and  never  allows  it  to  arise  by  con- 
struction or  implication.  Com.  Dig.  "Abey- 
ance," A  X!;  Catlln  v.  Jackson,  8  Johns.  549; 
Bklns  ▼.  Dormer,  3  Atk.  584;  Crews  v. 
Hatcher,  supra. 

The  devise  under  consideration  to  the  wife, 
Elizabeth  Y.  Massie,  for  life,  "and  then  to 
be  divided  among  my  children  or  otherwise 
as  she  may  deem  best"  comes  within  the 
definition  and  Illustrations  of  vested  remain- 
ders. There  would  clearly  seem  to  be  a  pres- 
ent capacity  upon  the  part  of  the  children 
living  at  the  death  of  the  testator  to  take  at 
the  instant  that  the  life  estate  terminated. 
and  the  words  "then  to  be  divided"  relate 
merely  to  the  time  of  the  enjoyment  of  the 
estate,  and  not  the  time  of  the  vesting  in  in- 
terest Poor  V.  Considtaie,  6  Wall.  458,  18 
li.  Ed.  869.  .  ^ 

It  may  be  stated  as  a  conclusion  from  the 
authorities  on  this  subject  "that  a  remainder 
will  be  considered  as  vested,  although  the  in- 
strument by  which  it  is  created  gives  to  a 
trustee  a  power  whose  exercise  may  destroy 
the  interest  and  although  the  contingency 
which  Is  to  cause  Its  divestiture  is  within  the 
control  of  the  particular  tenant"  Rogers  v. 
Rogers.  11  R.  I.  38;  Moore  v.  Weaver,  16 
Gray.  305;  Bennett  v.  Garlock.  79  N.  Y.  302, 
35  Am.  Rep.  517;  Shattuck  v.  Stedman,  2 
Pick.  468;  Poor  v.  Considiue.  supra;  Moore 
V.  Lyons,  supra;  Chew's  Appeal,  37  Pa.  23. 

Having  reached  the  conclusion  that  the  will 
creates  a  vested  remainder  in  the  children 
living  at  the  death  of  the  testator,  the  case  is 
within  the  statute  of  February,  1898,  and  it 
follows  that  the  circuit  court  erred  in  dls- 
misslng  the  suit 

The  record  is  not  In  a  condition  to  justify 
our  passing  upon  the  merits  of  the  contro- 


Digitized  by  VjOOQIC 


52 


40  SOUTHEASTEEN  REPORTER. 


(Va. 


versy,  and  we  will  therefore  remand  the  case, 
to  be  further  proceeded  In  by  the  circuit 
court. 
Reversed. 


WESTERN  STATE  HOSPITAL  r.  OOIMBB. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21.  1901.) 

INSANE  PERSON— SUPPORT— ALLOWANCB- 
ACCOUNTING—DBCRBB— WAIVER. 
In  a  suit  to  constrne  a  will  it  was  decreed 
that  a  certain  sum  be  set  apart,  and  the  in- 
terest devoted  to  the  support  of  a  innatic  son 
of  testator;  the  principal  to  be  paid,  at  the 
lunatic's  death,  to  testator's  residuary  legatees. 
Subsequently  in  the  proceedings,  to  which  the 
asylum  in  which  the  son  was  confined  was  a 
party,  it  was  decreed  that  balances  due  the 
asylum  be  paid  by  the  jreneral  receiver  of  the 
court,  but  that  the  principal  of  the  fund  provid- 
ed for  the  lunatic  should  remain  intact  There- 
after the  receiver  rendered  an  account  of  his 
disbursements  In  the  cause,  which  was  confirm- 
ed without  exception.  Held,  that  after  the 
death  of  the  lunatic  the  asylum  could  not  be 
allowed  interest  on  balances  not  promptly  paid 
when  due,  no  such  claim  having  been  previous- 
ly made,  and  it  being  shown  that  the  interest 
on  the  fund  was  exhausted. 

.  Appeal  from  circuit  court,  Augusta  county. 
Suit  to  consti-ue  the  will  of  Michael  Coin- 
er, deceased.  The  Western  State  Hospital 
Intervened,  and  filed  exceptions  to  the  ac- 
count of  the  general  receiver  as  to  disburse- 
ments made  under  decrees  in  the  cause. 
From  the  decree  the  Western  State  Hospital 
appeals.    AfBrmed. 

J.  N.  Ople,  for  appellant  Patrick  &  Gor- 
don and  W.  H.  Landes,  for  appellee. 

KEITH,  P.  The  bUl  In  this  case  asks  the 
circuit  court  of  Augusta  county  to  construe 
the  will  of  Michael  Coiuer,  who  died  leaving 
a  widow  and  several  children,  and  a  will  by 
which  he  disposed  of  a  considerable  estate. 
His  son  Samuel  L.  Coiner  was  a  lunatic, 
and  in  the  codicil  to  the  will  occurs  this  lan- 
guage: "Don't  let  Samuel  L.  Coiner  suffer." 
The  court,  by  its  decree,  decided  "that  Sam- 
nel  L.  Coiner  is  entitled  under  the  codicil  to 
a  support  and  maintenance  out  of  the  estate 
of  the  testator,"  and  by  a  subsequent  de- 
cree, dated  June  29,  1868,  the  sum  of  |S,000 
was  set  apart  "to  be  applied  to  the  support 
of  Samuel  L.  Coiner,  the  Insane  son  of  M. 
Coiner,  deceased,  so  long  as  he  may  live,  and 
at  his  death  the  principal  to  be  distributed, 
as  port  of  the  residuum  of  the  estate,  among 
the  residuary  legatees,  or  those  claiming  un- 
der them." 

Samuel  L.  Coiner  was  an  inmate  at  this 
time  of  the  Western  State  Hospital,  and  the 
interest  upon  the  sum  thus  set  apart  was 
from  time  to  time  paid  over  by  the  receiver 
of  the  court  to  that  institution.  The  prin- 
cipal sum  of  $6,000  was  divided  Into  seven 
parts  of  $867.14»/t  each,  which  were  loaned 
in  part  to  those  who,  at  the  death  of  Samuel 
Jj.  Coiner,  would  be  entitled  to  a  distribu- 
tive share  of  the  principal  sum,  and  the  res- 


idue to  other  borrowers;  all  of  whom  exe- 
cuted their  bond  with  satisfactory  sureties 
for  the  several  amounts  received  by  them. 

On  the  30th  of  September,  1871,  the  asy- 
lum presented  a  claim  for  the  sum  of  $1,- 
425.C6,  and  the  court,  by  decree  of  Novem- 
ber 24th,  directed  the  receiver  to  pay  to  the 
treasurer  of  the  asylum  the  interest  on  band 
accumulated  upon  the  principal  sum  of  $0,- 
000,  and  annually  thereafter  on  the  30th  day 
of  September  in  each  year  out  of  the  inter- 
est to  pay  to  the  said  treasurer  the  sum  of 
$300,  being  the  amount  required  by  the  law 
of  the  asylum  for  the  annual  support  and 
maintenance  of  Samuel  L.  Coiner,  "so  long 
as  he  remains  a  patient  therein." 

The  Western  Lunatic  Asylum,  now  known 
as  the  "Western  State  Hospital,"  never  be- 
came a  party  to  the  chancery  cause  in  whicb 
these  proceedings  were  had  until  March  26, 
1882,  when  It  filed  a  petition  in  which  it 
recites  the  proceedings  theretofore  had,  and 
states  that  Coiner  was  still  a  patient  In  the 
asylum;  that  the  cost  of  supporting  patients 
nnder  the  action  of  its  board  of  directors 
varied  from  $25  per  month  to  $15  and  $22.50, 
at  which  sum  It  had  been  fixed  at  the  time 
the  petition  was  filed,  and  has,  we  l>elleve. 
so  remained.  The  petition  states  that,  al- 
though the  court  ordered  $300  to  be  paid  an- 
nually for  Samuel  Cotaer's  support,  not  more 
was  charged  for  him  than  for  other  patients; 
that  large  payments  were  made  by  the  gen- 
eral receiver  at  irregndar  intervals  to  Sep- 
tember 30,  1881,  the  close  of  the  fiscal  year 
of  the  asylum,  amounting  in  the  aggregate 
to  $4,994.36,  leaving  a  suridus  of  accumu- 
lated intei-est  on  the  $6,000  fund  as  of  the 
last  named  date  of  $1,101.86,  counting  from 
date  of  probate  of  the  will  aforesaid  in  the 
hands  of  the  receiver;  that  on  September  30, 
1881,  there  was  a  balance  due  to  the  asylum 
of  $1,107.68,  for  board,  clothing,  etc.,  an  ac- 
count of  which  was  duly  rendered  to  the  re- 
ceiver, who  shortly  thereafter  made  a  pay- 
ment of  $264.17,  dedhilng  to  pay  the  resi- 
due of  $843.46,  upon  the  ground  that  nnder 
the  decrees  of  the  court  theretofore  rendered 
he  had  no  power  so  to  do. 

The  petition  states  that  the  asylum  only 
expects  that  the  precedent  established  by 
the  decree  of  November,  1871,  be  followed  by 
the  court  in  appropriating  the  interest  In 
hand  to  the  extinguishment  of  the  claim  of 
$843.46. 

On  the  25tfa  of  March,  1882,  the  court  en- 
tered the  following  decree:  "It  appearing 
that  a  balance  of  $843.46  is  due  to  the  West- 
em  Lunatic  Asylum  as  of  September  30, 
1881,  reduced  to  that  amount  by  payment  of 
$264.17  on  or  about  10th  January,  1882,  for 
the  support,  etc.,  of  Samuel  Coiner,  a  person 
of  unsound  mind,  and  patient  in  said  asy- 
lum; and  that  there  is  an  accumulation  of 
Interest  on  the  $6,000  set  apart  and  recog- 
nized by  former  decrees  in  this  cause  for  the 
maintenance  of  the  said  Samuel  L.  during 
his  life,  and  at  his  death  to  be  forthcoming 
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(or  distribution,  as  the  court  may  decree,  It 
l8  adjudged,  ordered,  and  decreed  that  J. 
Fred.  Efltnger,  general  receiver  of  this  court, 
do,  out  of  the  accumulated  Interest  on  the 
■aid  $6,000  now  in  or  hereafter  to  come  into 
his  hands,  pay  to  the  Western  Lunatic  Asy- 
lum, or  Its  attorney,  the  said  sum  of  $843.46, 
thus  extinguishing  the  entire  balance  due  on 
said  indebtedness  as  of  the  80th  of  Septem- 
ber. 1881,  as  aforesaid,  that  being  the  dose 
of  the  fiscal  year  last  above  named;  at  the 
same  time  appropriating  all  further  increase 
of  the  said  $6,000  to  the  support  and  mainte- 
nance of  Samuel  L.  Coiner  until  his  death, 
bearing  in  mind  that  in  no  event  shall  the 
principal  sum  be  diminished,  it  to  remain  in- 
tact, and  such  possible  accumulations  of  in- 
terest as  may  hereafter  accrue  over  and 
above  the  support  of  said  Samuel  aa  afore- 
said." 

At  a  subsequent  day  the  receiver  laid  his 
vouchers  before  Commissioner  George  M. 
Harrison  for  a  settlement  of  his  account  aa 
general  receiver  in  this  cause,  and  at  the 
May  term  of  1886  the  commissioner  filed  his 
report,  which  brings  the  account  down  to 
January,  1886,  and  the  commissioner  finds 
that  the  interest  on  the  entire  fund  has  been 
collected  up  to  January  1,  1886,  and  has  been 
properly  disbursed  by  the  receiver,  who  holds 
vouchers  for  each  disbursement  The  said 
statement  covers  the  receiver's  entire  trans- 
actions with  reference  to  the  fund  up  to  Jan- 
nary  1,  1886. 

Tne  Western  Lunatic  Asylum,  as  it  was 
then  called,  was  at  that  time  a  party  to  the 
suit.  No  exceptions  were  filed  to  the  report, 
and  it  was  confirmed  by  decree  of  May  29, 
1S86,  In  which  the  court  says:  "It  appear- 
ing from  said  second  report,  which  Is  a 
statement  and  settlement  of  the  whole  ac- 
count of  said  receiver  with  the  Samuel  Coin- 
er fund  from  the  time  of  his  first  connection 
with  it  until  now,  that  the  principal  of  the 
fnnd.  which  amounts  to  $6,000,  stands  In- 
vested In  good  and  solvent  securities,  and 
that  the  receiver  has  collected  and  properly 
disbursed  the  interest  on  the  entire  fund  up 
to  January  1,  1886; 

"And  It  appearing  from  the  third  report 
that  the  receiver  has  collected  the  entire 
Margaret  Seig  fund,  and  that  he  has  prop- 
erly disbursed  the  same  in  pursuance  of  and 
In  accordance  with  decrees  in  this  cause; 

"And  the  court  approving  said  reports,  and 
the  acts  and  doings  of  the  receiver  as  there- 
in set  forth,  doth  ratify  and  confirm  the 
same." 

On  December  29,  1891,  William  H.  Landes, 
who  in  the  meantime  had  been  appointed 
gMieral  receiver  of  the  circuit  court  of  Au- 
gusta county,  filed  his  petition,  from  which 
It  appears  that  Samuel  Coiner  departed  this 

life  on  the day  of  July,  1900;  and  the 

petitioner  asks  that  the  cause  which  had 
been  theretofore  dropped  from  the  docket 
should  be  reinstated,  and  referred  to  a  com- 
missioner, who  should  state  an  account  of 


the  fund  of  $6,000,  Interest  on  which  bad 
been  set  apart  for  the  support  and  mainte- 
nance of  Samuel  L.  Coiner,  and  ascertain 
the  parties  among  whom  it  should  be  dis- 
tributed, which  was  accordingly  done. 

At  a  subsequent  day  a  report  was  filed 
containing  the  desired  information,  and  there- 
upon the  Western  State  Hospital  filed  its 
exceptions  to  the  report  Along  with  these 
exceptions  is  exhibited  a  statement  of  the 
account  between  Samuel  Ccdner's  committee 
and  the  Western  State  Hospital,  in  wliich  a 
large  balance  is  claimed  to  be  due  from  the 
committee  to  the  exceptant  and  a  counter 
statement  is  put  In  by  counsel  for  the  dis- 
tributees and  claimants  of  the  principal  fund 
of  $6,000,  showing  that  the  balance  of  ac- 
count demanded  by  the  hospital  consists  of 
interest  upon  balances  which  had  not  been 
promptly  paid  when  due;  and  it  is  insisted 
upon  the  part  of  the  distributees  that  the 
whole  of  the  annual  charge  for  the  support 
of  the  lunatic  having  been  paid,  and  all  of 
the  interest  upon  the  fnnd  set  apart  for  his 
maintenance  having  been  appropriated  and 
exhausted,  even  though  it  were  conceded 
that  the  balance  of  accounts  stated  up<m 
the  principle  of  debtor  and  creditor  would 
be  as  claimed  by  the  asylum,  there  Is  no 
fund  In  existence  out  of  which  it  can  be 
paid;  and  this  contention,  In  our  Judgment 
is  well  founded. 

The  first  decree  of  the  court  fixes  the  sum 
which  should  constitute  the  estate  of  the 
lunatic  and  be  appropriated  to  his  suroort 
and  maintenance.  "To  the  executors  of  M. 
Coiner,  In  money,  or  in  suitable  and  satis- 
factory investments  thereof,  $6,000,  with  in- 
terest from  July  1,  1868;  the  Interest  to  be 
applied  annually  to  the  support  of  Samuel  L. 
Coiner,  the  insane  son  of  the  testator,  M. 
Coiner,  deceased,  so  long  as  he  may  live,  and 
at  his  death  the  principal  to  be  distributed 
as  part  of  the  residuum  of  the  estate  among 
the  residuary  legatees,  or  those  claiming  un- 
der them." 

Under  that  provision  all  the  parties  In  in- 
terest have  acted.  The  Western  State  Hos- 
pital became  a  party  by  its  petition  as  early 
as  March  26,  1882.  All  of  those  proceedings 
were  recited.  No  objection  was  indicated  to 
the  arrangement  and  by  the  decree  of  March 
25,  1882,  the  court  reaffirms  all  that  it  had 
theretofore  done,  and  In  Its  decree  uses  the 
following  language:  "In  no  event  shall  the 
principal  sum  be  diminished;  it  to  remain  in- 
tact and  such  possible  accumulations  of  ia- 
terest  as  may  accrue  over  and  above  the 
support  of  the  said  Samuel  as  aforesaid." 

An  account  of  all  the  transactions  of  the 
receiver  down  to  January  1,  1886,  was  stat- 
ed, and,  no  exception  having  been  taken 
thereto.  It  was  confirmed  by  the  court.  If 
the  arrangement  was  not  satisfactory,  or  If 
the  payments  were  not  promptly  made,  or  If 
for  any  cause  it  could  have  been  made  to  ap- 
pear expedient  that  the  principal  sum  should 
be  trenched  upon  for  the  support  and  main- 
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ten&nce  of  the  Innatlc,  It  should  have  been 
brought  to  the  attention  of  the  court,  which 
would  doubtless  have  rendered  Justice  to  all 
concerned;  but,  as  the  case  stands,  the  es- 
tate of  the  lunatic  was  the  annually  accruing 
Interest  upon  the  sum  set  apart  for  his  main- 
tenance, and  that  estate  has  been  fully  ap- 
plied to  the  support  and  maintenance  of 
Samuel  L.  Ooiner,  to  which  purpose  It  was 
devoted,  and,  as  fully  appears  from  the  ac- 
counts stated,  has  been  wholly  exhausted. 

We  are  of  opinion  that  there  is  no  error 
in  the  decree  complained  of;  and  It  Is  af- 
firmed. 

Affirmed. 

HARRISON,  J.,  absent 


NORFOLK  &  W.  RY.  CO.  t.  CROMER'S 
ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Not. 
21,  1001.) 

INJURY  TO  SKRVANT-DBPECnVB  APPLIANOBS 
— CONTRIBtlTORY  NBOLIOBNCB— PROXI- 
MATE CAUSE— INSTRUCTIONS. 

1.  Plaintiff's  intestate,  a  fireman,  was  killed 
by  the  enKine  on  which  he  was  employed  col- 
liding with  freight  cars  which  had  escaped 
from  a  siding  onto  the  main  track.  The  court, 
in  instructing  the  jury,  left  out  of  view  all 
appliances  furnished  by  the  defendant  for  con- 
trolling cars  on  Hide  tracks,  and  submitted  to 
the  jury  to  determine  whether  the  absence  of 
a  derailing  switch  at  the  siding  in  question 
was  negligence  rendering  the  company  liable. 
A  further  instruction  was  given  that  if  the 
engineer  of  the  train  failed  to  hare  his  train 
under  control,  in  disregard  of  the  company's 
rules,  his  negligence  was  that  of  a  fellow 
servant,  but  if  it  was  the  duty  of  the  defend- 
ant to  provide  a  derailing  switch,  and  it  was 
negligent  in  failing  to  so  provide  such  switch, 
such  negligence  concurred  with  that  of  the 
engineer,  and  was  the  proximate  cause  of  the 
accident.  Held,  that  such  instructions  were 
erroneous,  as  singling  out  the  absence  of  a  de- 
railing switch  as  controlling  evidence  of  neg- 
ligence, without  regard  to  the  other  facts 
proved. 

2.  In  an  action  for  the  death  of  an  employ^, 
an  instruction  authorizing  a  recovery  if  the 
defendant's  negligence  was  the  proximate 
cause,  or  one  of  the  proximate  causes,  of  the 
accident,  was  erroneous,  where  there  was  evi- 
dence of  contributory  negligence. 

3.  An  instruction  was  erroneous  which  au- 
thorized a  recovery,  though  the  engineer  was 
guilty  of  contributory  negligence  in  running 
the  train  at  a  prohibited  rate  of  speed,  if  the 
defendant  was  negligent  in  not  having  furnish- 
ed a  derailing  switch  at  the  siding;  it  being 
the  engineer's  duty  to  have  avoided  the  acci- 
dent, If  possible,  though  the  defendant  was 
negligent. 

4.  An  instruction  imposing  the  burden  of 
proof  on  the  defendant  to  sustain  its  plea  of 
contributory  negligence  by  proof  that  but  for 
such  negligence  the  accident  would  not  have 
occurred  was  erroneous. 

5.  An  instruction  was  erroneously  refused 
which  placed  the  burden  of  proof  on  plaintiff 
to  show  negligence,  and  which  required  that 
the  proof  must  amount  to  more  than  a  proba- 
bility. 

6.  In  an  action  against  a  railroad  company 
for  the  death  of  an  employs,  it  appeared  that 
the  tracks  and  the  whole  roadbed  were  under 


the  supervision  of  competent  offldals,  and  that 
the  general  equipment  was  in  a  reasonably 
safe  condition,  but  liability  was  predicated  on 
failure  to  furnish  a  certain  derailing  switch. 
Defendant  requested  an  instmction  that  a 
master  must  use  ordinary  care  to  provide  a 
reasonably  safe  place  in  which  his  servant  i.<i 
to  work,  and  that  in  such  matters  even  the 
skillfal  will  frequently  differ,  and  the  master 
should  not  be  adjudged  negligent  for  not  con- 
forming to  a  method  believed  by  some  to  be 
less  perilous  than  the  one  he  has  adopted,  and 
that  ordinary  care  is  such  care  as  a  person  of 
ordinary  prudence  would  exercise  under  ail 
the  circumstances,  which  instruction  was  re- 
fused,   field  error. 

SSrror  to  circuit  court,  Roanoke  county. 

Action  by  the  administrator  of  the  estate 
of  one  Cromer  against  the  Norfolk  &  West- 
em  Railway  Company.  From  a  Judgment  in 
favor  of  the  plaintiff,  the  defendant  brings 
»ror.    Reversed. 

Watts,  Robertson  &  Robertson,  for  plain- 
tiff in  error.  Uoge  &  Hoge,  for  defendant  in 
error. 


KEITH,  P.  The  west-bound  passenger 
train  ou  the  Norfolk  &  Western  Railway  ap- 
proached Pulaski,  a  station  on  that  road,  at 
about  8:15  p.  m.  on  January  6, 1900, 1  hour  anil 
SO  minutes  late,  and  within  the  station  limits 
came  into  collision  with  some  freight  cai-s 
which  had  escaped  from  the  siding  upon 
which  they  were  standing;  and  Cromer,  the 
fireman  on  the  passenger  train,  was  killed. 
His  administrator  brought  suit  against  the 
Norfolk  &  Western  Railway  Company,  char- 
ging its  negligence  as  the  cause  of  the  ac- 
cident. A  verdict  and  judgment  were  ren- 
dered for  the  plaintiff,  and  the  case  Is  be- 
fore us  upon  a  writ  of  error. 

The  evidence  tends  to  show:  That  the  pas- 
senger train  at  the  time  of  the  collision  was 
running  at  the  rate  of  30  miles  an  hour. 
That  the  rules  of  the  railway  company  re- 
quired that:  "When  within  the  limits  of  the 
various  yards,  all  trains  must  be  run  with 
great  care,  and  under  the  control  of  the  en- 
glneman. 

"Switching  engbies  will  have  the  right  to 
work  within  yard  limits  upon  the  time  of 
second  and  succeeding  class  trains,  and  also 
upon  the  time  of  delayed  first-class  trains. 
but  must  clear  the  track  immediately  upon 
their  arrival.  The  main  track  must  be  kept 
clear  for  first-class  trains  that  are  on  time. 
'Fbrst-clasB  trains'  means  passenger  trains, 
and  'second-class  trains'  means  freight 
trains."  That  rule  164,  especially  applicable 
to  firemen,  reads  as  follows:  "When  nmnlng 
upon  the  road  they  must  keep  a  constant 
lookout  ahead  when  not  engaged  In  firing,  and 
give  notice  to  the  englneman  of  any  signals 
or  indications  of  danger.  If  the  englneman 
has  to  look  away  from  the  track  in  front  for 
any  reason,  the  fireman  must  maintain  the 
watch  until  the  englneman  can  resume  it. 
They  will  not  put  coal  in  engines  when  com- 
ing Into  stations,  or  at  such  other  points  as 
safety  requires  that  they  keep  lookout 
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ahead."— and  that  the  deceased  had  been  fur- 
nished trlth  a  book  of  rnlesw  That  the  yard 
limits  at  Pulaski  are  about  one-half  mile 
east  of  the  scene  of  the  accident,  which  oc- 
curred at  a  point  some  hundreds  of  yards 
east  of  the  station  house,  and  about  50  yards 
east  of  the  point  where  the  side  tracks  enter 
the  main  track.  That  on  the  evening  of 
Jannary  8th  IS  freight  cars,  loaded  some  of 
them  with  iron,  and  otbets  with  coke,  for  the 
use  of  the  Pulaski  fomace.  were  standing 
about  000  yards  west  of  its  intersection  with 
the  main  track.  That  one  of  the  cars  had 
been  Inspected  on  the  2d,  sevoi  of  them  on 
the  6th,  and  five  of  them  on  the  7th.  of  Jan- 
uary. Tttat  they  were  sufflciently  equipped 
with  brakes,  which  were  in  good  order,  and 
that  they  were  standing  upon  the  siding  con- 
trolled by  the  brakes  at  about  6  o'clock  on 
the  evening  of  the  accident,  and  that  the  cars 
would  not  have  been  moved  tmless  the  brakes 
bad  in  some  way  been  released. 

The  following  occnrroice  is  of  Interest  as 
toidlng  to  show  the  sufficiency  of  the  brakes 
to  contrtd  the  cars  upon  the  sidings:  On 
Saturday  preceding  the  accident,  the  employes 
of  the  company  charged  with  that  duty  were 
putting  cars  in  upon  the  siding,  some  of 
which  were  loaded  with  coke.  Whed  they 
came  into  contact  with  cars  ladeu  with  ore 
standing  towards  the  east  end  of  the  siding, 
the  coke  cars,  which  were  being  pushed,  and 
the  ore  cars,  which  were  at  rest,  did  not 
couple,  and  the  latter  were  put  in  motion 
by  the  Jar.  A  brakeman  q>rang  from  the 
car  up<«i  which  he  was  standing,  overtook 
the  ore  cars,  seven  in  number,  which  were 
moving  oft,  applied  brakes  sufficient  to  stop 
them,  and  then  at  least  two  more  brakes, 
out  of  abundant  caution.  It  would  seem  that 
brakes  whidb  were  sufficient  to  stop  cars 
when  in  motion  would  be  ample  to  hold  them 
when  at  rest 

There  is  a  suggestion  on  the  part  of  coun- 
sel that  the  brakes  might  have  been  so  af- 
fected by  expansion  and  contraction,  due  to 
natural  causes,  as  to  render  them  Ineffectual, 
but  there  is  no  evidence  to  that  effect  At 
the  Junction  of  the  siding  with  the  main 
track  there  Is  a  device  known  as  the  "Ro- 
mapo  Switch,"  which  works  either  by  hand 
or  automatically,  and  Is  so  arranged  that  if 
thrown  for  the  main  line  (that  is  to  say,  so 
adjusted  that  a  car  upon  the  siding  could 
pass  to  the  main  line),  or  if  a  car  were  to 
run  through  the  switch  as  the  result  of  an 
accident,  it  would  show  a  red  light  or  the 
abs^ice  of  any  light  should  it  chance  to  be 
extinguished  or  obscured  from  any  cause, 
would  be  a  warning  of  danger.  In  other 
words,  a  white  light  at  the  switch  Is  the  only 
assurance  of  isafety.  The  rules  prescribe,  as 
we  have  seen,  that  within  the  limits  of  the 
yards  trains  must  be  "run  with  great  care 
and  under  control  of  the  englneman,"  and 
the  evidence  shows  that  a  train  is  imder  con- 
ixtA  when  it  can  be  stopped  promptly  or 
within  the  limit  of  vision. 


It  appears  that  at  many  pohits  on  the  Nor- 
folk &  Western  Railway  there  are  upon  the 
sidings  derailing  switches,  by  which  one  of 
the  rails  is  moved  so  as  to  break  the  con- 
tinuity of  the  track  and  derail  a  car  pass- 
ing over  it;  that  there  has  been  such  a 
switch  at  Pulaski,  which  had  been  removed 
about  six  montlis  before  the  acddait  and 
there  is  no  direct  evidence  that  Cromer  knew 
either  of  its  farmer  existence  as  of  its  subse- 
quent removaL  There  is  evidence  tending  to 
show  that  such  a  contrivance  is  necessary  to 
prevent  the  escape  of  cars  placed  upon  sid- 
ings, and  also  evidence  that  they  are  used 
only  where  there  is  a  continuous  descending 
grade  from  the  siding  to  and  upon  the  main 
track,  so  that  a  car  escaping  from  the  siding 
would  run  wild  upon  the  main  track,  and 
that  at  Pulaski  there  was  not  a  continuous 
descending  grade  from  the  siding  to  the  main 
track,  but  after  passing  out  upon  the  main 
track  the  escaping  car  would  be  brought  to  a 
standstill  by  an  up  grade. 

There  is  a  good  deal  of  conffictlng  evidence 
as  to  the  efCect  of  a  derailing  switch;  some 
witnesses  regarding  it  as  a  complete  protec- 
tion against  cars  leaving  a  siding,  while  oth- 
era  state:  That  when  the  deraller  is  placed 
at  the  usual  point,  near  the  intersection  of 
the  siding  and  the  main  track,  a  number  of 
cars  getting  loose  upon  the  siding,  the  one 
in  front  becoming  derailed,  a  wreck  would 
be  caused.  If  the  cars  had  acquired  any  con- 
siderable momentum;  and  in  case  of  a  wreck 
it  might  block  the  main  track,  as  no  one 
could  foretell  in  what  direction  wreckage 
would  be  thrown.  That  this  bad  occurred  at 
Pulaski  on  one  occasion  before  the  deraller 
was  taken  out  and  the  main  track  had  been 
blocked.  If  the  deraller  were  placed  a  suffi- 
cient distance  frtHn  the  main  track,  this  dan- 
ger would  be  removed,  but  the  side  track  be- 
tween the  deraller  and  the  main  track  would 
be  useless,  and  therefore  derailers  were 
placed  a  short  distance  from  the  point  of  in- 
tersection. The  evidence  falls  to  show  at 
what  precise  time  the  freight  can  escaped. 
They  are  shown  to  have  been  on  the  siding, 
with  sufficient  brakes.  In  good  wder  and  prop- 
erly set  at  about  6  o'clock  on  the  evening  of 
the  accident  Collision  occurred  at  about 
8:1S  p.  m.  At  what  time  Intermediate  be- 
tween 6  and  8:15  they  escaped  Is  left  to  mere 
conjecture. 

The  evidence  shows  that  the  engines,  cars, 
tracks,  and  general  equipment  of  the  road 
were  in  a  reasonably  safe  condition,  and  the 
negligence  imputed  seems  to  rest  upon  the 
proposition  that  It  was  the  duty  of  the  road 
to  maintain  a  derailing  switch  at  this  point 
while  the  railroad  company  relies  for  its  de- 
fense—First upon  the  absence  of  any  proof 
of  negligence  on  Its  part;  and,  secondly,  upon 
the  charge  of  contributory  negligence  on  the 
part  of  the  deceased. 

These  being  the  facts  which  the  evidence 
tends  to  prove,  we  will  consider  the  Instruc- 
tions given  to  the  Jury. 
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The  second  instruction  asked  for  by  Cro- 
mer's administrator  and  given  by  the  court  iB 
etroneous.  It  leaves  out  of  view  all  appli- 
ances furnished  by  the  railroad  company  for 
controlling  cars  upon  side  trades,  and  leaves 
the  Jury  to  determine  from  the  evidence  that 
the  absence  of  a  derailing  switch  was  In 
itself  such  negligence  as  rendered  the  defend- 
ant company  liable  for  the  accident  which  oc- 
curred. It  may  be,  as  is  stated  in  the  instruc- 
tion, that  a  derailing  switch  was  in  common 
use  at  the  time^  but  its  use  dsewhere  may 
have  been  tmder  conditions  altogether  differ- 
ent from  those  which  existed  at  Pulaski.  It 
la  also  erroneous  because  it  states  that  if  the 
negllgmce  of  the  defendant  company  was 
the  proximate  cause,  or  one  of  the  proximate 
causes,  of  the  accident  which  resulted  in  Cro- 
mer's death,  the  company  is  liable  in  dam- 
ages. It  may  be  that  the  absence  of  the  de- 
railing switch  was  a  condition  in  the  absence 
of  which  the  accident  would  not  have  oc- 
curred, but  assuming  that  there  may  be  more 
than  one  proximate  cause  for  the  occurrence, 
and  that  the  negligence  of  the  railroad  com- 
pany was  one  of  those  proximate  causes,  the 
instruction  as  drawn  would  in  such  case  be 
misleading.  The  railroad  company  claims 
that  the  contributory  negligence  of  Crom«: 
himself  was  the  proximate  cause  of  the  acci- 
dent, and  there  is  evidence  tending  to  prove 
that  contention.  To  single  out,  therefore, 
one  element  of  negligence,  and  make  that  the 
foundation  for  holding  the  railroad  respon- 
sible, would  be  error.  Had  the  instruction 
been  correctly  drawn  in  other  respects,  and 
the  negligence  of  the  defendant  company 
had  been  stated  as  the  proximate  cause  of 
the  accident,  it  would  have  been  free  from 
objection;  but  under  the  facts  in  this  case, 
and  under  the  instructicm  as  drawn,  the  Jury 
would  have  been  warranted  in  fixing  respon- 
sibility upon  the  railway  company,  although 
they  might  have  believed  that  the  accident 
was  in  part,  at  least,  due  to  a  cause  for  which 
the  railway  company  was  not  responsible. 
The  railway  company  was  bound  to  exercise 
reasMiable  care  for  the  safety  of  its  em- 
ployes, but  was  not  bound  to  provide  the  lat- 
est inventions  or  the  most  newly-discovered 
appliances.  The  master  is  not  required  to 
use  more  than  ordinary  care,  no  matter  how 
hazardous  tlie  business  may  be  in  which  the 
servant  Is  engaged.  Zinc  Co.  v.  Martin's 
Adm'r,  93  Va.  791,  22  S.  E.  869;  Berns  v. 
Coal  Co.,  27  W.  Va.  285,  55  Am.  Rep.  804; 
and  Titus  v.  Railroad  Co.,  136  Pa.  618,  20 
Atl.  517,  20  Am.  St  Rep.  944;  Coppins  v. 
Railroad  Co.,  43  Hun,  26. 

The  law  Is  well  stated  in  Kern  t.  Refining 
Co.,  125  N.  Y.  64,  25  N.  B.  1071,— "The  master, 
in  performance  of  his  duty  to  his  servants, 
is  not  bound  to  furnish  the  best  Icnown  appli- 
ances, but  such  only  as  are  reasonably  safe. 
The  test  Is  not  whether  he  has  omitted  to  do 
something  which  he  could  have  done,  nor 
whether  better  machinery  might  have  been 
obtained,  but  whether  his  selection  was  rea- 


sonably prudent  and  careful,  and  whether  the 
machinery  provided  was  in  fact  adequate  and 
proper  for  the  use  to  which  it  was  to  be  ap- 
plied. Stringham  v.  Hilton,  111  N.  Y.  195. 
18  N.  B.  870,  1  L.  R.  A.  483." 

Ignoring  all  the  appliances  with  which  the 
freight  cars  were  equipped,  and  which  the 
evidence  shows  were  sufficient  for  their  con- 
trol, this  instruction  singles  out  the  derailing 
switch,  and  authorizes  the  Jury  to  c<»ulder 
Its  absence  as  In  Itself  sufficient  to  establish 
the  negligence  of  the  defendant  Judge  RIely 
said  in  Railroad  Co.  v.  Thomas,  92  Va.  60S. 
24  S.  B.  264:  "Calling  the  special  attention 
of  the  Jury  to  a  part  only  of  the  evidence,  and 
the  particular  fact  or  facts  it  may  tend  to 
prove,  and  ignoring  the  residue  of  the  evi- 
dence and  the  facts  it  may  tend  to  prove, 
gives  undue  prominence  to  such  recited  evi- 
dence, and  disposes  the  Jury  to  regard  it  and 
the  fact  it  tends  to  prove  as  the  particular 
evidence,  and  the  facts  to  be  relied  on  in  de- 
termining the  issue  before  them,  and  thus 
mislead  them."  See  Montgomery's  Case,  98 
Va.  860,  37  S.  B.  1. 

Instruction  No.  4  tells  the  Jury  that  if  they 
believe  from  the  evidence  that  loaded  cars 
were  left  upon  the  side  track  in  the  yards  at 
PulaUd  in  a  careless  and  negligent  manner 
by  the  employes  of  the  company,  or  that 
the  employes  operating  its  cars  and  en- 
gines carelessly  and  negligently  caused  them 
to  start  east  upon  the  side  track,  and  were 
carried  by  their  weight  from  the  side  track 
to  the  main  track,  and  caused  the  accident 
such  employes  were  fellow  servants  of  Percy 
Cromer;  but  if  they  further  believed  from 
the  evidence  that  the  defendant  company 
failed  to  discharge  its  duty  to  furnish  reason- 
ably safe  appliances  and  to  provide  the  side 
track  with  a  derailing  switch,  that  the  de- 
fendant company  was  liable. 

After  a  careful  examination  of  the  evi- 
dence, we  have  been  unable  to  discover  any 
proof  that  the  cars  upon  the  side  track  were 
placed  there  in  a  careless  or  negligent  man- 
ner, or  that  the  employes  of  the  company  by 
their  negligence  set  those  cars  in  motion.  On 
the  contrary,  the  only  evidence  upon  the  sub- 
ject is  to  the  effect  that  two  hours  before  the 
accident  occurred  these  freight  cars  were 
standing  where  they  had  been  placed,  under 
control  of  the  brakes  with  which  they  were 
equipped. 

The  fifth  instruction  proceeds  upon  the  idea 
that  the  duty  of  the  defendant  company  to 
exercise  ordinary  care  for  the  protection  of 
its  employes  could  only  be  met  by  providing 
a  derailing  switch  to  prevent  the  movement 
of  cars  from  the  side  track  to  the  main  track. 

In  the  case  (rf  Hewitt  v.  Railroad  Co.,  67 
Mich.  61,  34  N.  W.  669,  it  was  held:  "Where, 
in  a  suit  against  a  railway  company  for  inju- 
ries sustained  by  a  collision  with  a  flat  car 
which  had  by  some  means  run  out  from  a 
side  track  onto  the  main  line,  there  was  no 
testimony  tending  to  show  that  the  side  track 
was  not  In  proper  condition,  or  In  such  con- 
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dltlon  that  In  the  use  made  of  It  by  the  com- 
pany, exercising  care^  a.  flat  car  standing 
upon  the  siding  was  In  danger  of  coming  oat 
npon  the  main  line,  nor  that  ordinary  care 
was  not  observed  by  the  company  in  placing 
the  cars  where  it  did  upon  the  side  track, 
and  which  it  had  been  accustomed  to  do,  with 
an  experloice  of  safety,  for  more  than  six- 
teen  years. 

"Held,  that  the  Jury  should  have  been  in- 
structed, as  requested  by  the  defendant,  that 
it  was  not  Its  legal  duty  towards  the  plain- 
tiff, an  engineer  in  its  employ,  to  provide 
said  side  track  with  stop  blocks,  and  that 
its  omission  so  to  do  was  not  an  actionable 
negligence,  and  that  a  modification  of  such 
request  by  leaving  it  for  the  Jury  to  find 
whether  such  car  was  liable  to  get  out  onto 
the  main  line  by  reason  of  any  peculiar 
construction  or  condition  of  the  side  track 
was  error." 

The  case  Just  cited  is  far  stronger  against 
the  railroad  company  than  the  one  under 
consideration,  for  in  that  case  it  appears 
that  the  flat  car  which  escaped,  and  with 
which  the  moving  train  came  into  collision, 
was  not  famished  with  brakes,  the  court 
holding  that  it  was  not  the  legal  duty  of  the 
defendant  to  provide  the  car  with  brakes; 
and  the  Jury  were  instructed  that,  "if  it  had 
no  brakes  at  the  time  of  the  accident,  this 
did  not  establish  the  negligence  in  that  re- 
gard against  the  defendant,  nor  entitle  the 
plaintiff  to  recover."  It  was  also  held  that 
"a  railway  company  is  not  bound  to  change 
its  manner  of  using  its  side  tracks,  nor  adopt 
the  most  approved  ways  or  appliances  in 
business;  and  if  one  of  Its  servants,  know- 
ing, or  having  ample  means  of  knowing  from 
long-continued  employment,  the  way  and 
manner  In  which  the  side  tracks  are  used, 
continues  in  the  employment  without  com- 
plaint, and  If  from  such  way  and  manner 
is  subjected  to  risks  or  accident,  he  is  pre- 
sumed to  assume  such  risks,  and,  if  injured 
thereby,  cannot  recover." 

Tlie  eighth  instruction  Is  obnoxious  to  the 
same  objections  that  have  already  been 
I>olnted  out  with  respect  to  the  second  in- 
struction. 

The  tenth  Instruction  is,  we  think,  erro- 
neous. It  tells  the  Jury  that  although  the 
engineer  of  the  passenger  train  may  have 
been  guilty  of  negligence  In  falling  to  bring 
his  train  und»  control  when  he  approached 
the  station,  yet  if,  In  the  opinion  of  the 
Jury,  the  defendant  company  was  negligent 
In  not  having  furnished  a  derailing  switch, 
they  should  find  for  the  plaintiff.  The  evi- 
dence does  not  show  at  what  time  the  freight 
cars  left  the  siding  and  entered  the  main 
track.  They  were  safely  upon  the  side  track 
at  6  p.  m.  They  were  upon  the  main  track 
at  8:15  p.  m.,  but  at  what  Instant  of  time 
they  escaped  does  not  appear.  If  they  were 
upon  the  track  when  the  engineer  approach- 
ed the  station,  then,  although  it  may  be 
conceded    that    the    freight    cars    escaped 


through  the  defendant's  negligence,  yet  the 
defendant  would  not  be  liable.  If  the  engi- 
neer by  the  exercise  of  ordinary  care  would 
have  avoided  the  consequences  of  such  neg- 
ligence. This  is  a  principle  so  well  estab- 
lished as  to  need  no  citation  of  authority. 

In  this  case  the  negligence,  if  any,  of  the 
company,  consisted  in  the  escape  of  the 
freight  cars  from  the  siding,  and  their  pres- 
ence on  the  main  line.  At  what  time  they 
reached  the  main  line  does  not  appear.  If 
they  were  there  when  the  moving  train  ap- 
proached Pulaski,  then  in  passing  the  Roma- 
po  switch  It  must  have  displayed  a  red  light, 
or  If  the  device  by  which  that  signal  should 
have  been  exhibited  was  put  out  of  order  by 
the  freight  cars  passing  through  the  switch, 
or  the  cars  Intervened  and  obscured  the 
light,  or  If  from  any  cause  a  white  light 
was  not  shown,  all  were  equally  warnings 
which  it  was  the  duty  of  the  engineer  and 
fireman  to  observe  and  to  heed,  and,  had 
they  done  so,  it  would  seem  that  the  conse- 
quences of  the  defendant's  negligence,  con- 
ceding that  the  evidence  establishes  such 
negligence,  might  hare  been  avoided;  for  the 
cars  which  it  negligently  permitted  to  es- 
cape. If  such  be  the  fact,  were  at  rest,  and 
could  have  been  seen,  and  a  collision  with 
them  avoided  by  the  approaching  train,  had 
the  rules  of  the  company  been  observed. 
This  Is  so  unless  the  freight  cars  moved  out 
upon  the  main  track  as  the  passenger  train 
drew  near,  or  so  recently  before  that  there 
was  not  reasonable  opportunity  afforded  the 
engineer  and  fireman  to  discover  the  pres- 
ence of  danger,  and  take  precautions  for 
its  avoidance.  But  we  cannot  assume  the 
time  at  which  the  freight  cars  reached  the 
main  track,  and,  if  that  fact  is  of  Importance 
it  is  for  the  plaintiff  to  prove  it,  or  it  must 
at  least  appear  In  the  evidence.  The  plain- 
tiff cannot,  as  we  shall  presently  see,  when 
we  come  to  the  discussion  of  a  subsequent 
Instruction,  ask  the  court  to  Indulge  in  specu- 
lation or  conjecture  as  to  the  cause  of  the 
accident.  It  was  erroneous,  therefore,  to  tell 
the  Jury,  as  this  instruction  does,  that  the 
railroad  company  would  be  resi>onsible,  not- 
withstanding the  negligence  of  the  engineer. 
If  the  escape  of  the  freight  cars  from  the 
siding  was  due  to  the  negligence  of  the  de- 
fendant company. 

The  thirteenth  Instruction  states  that 
where  an  Injury  to  an  employe  has  been 
caused  by  the  default  of  a  fellow  servant 
concurring  with  the  negligence  of  the  com- 
pany, the  company  is  liable,  as  though  It 
only  were  at  fault  and  that  if  they  believe 
that  the  engineer  of  the  train  upon  which 
Cromer  was  fireman  was  negligent  and  fail- 
ed to  have  his  train  under  control,  In  obe- 
dience to  the  rules  of  the  company,  such 
negligence  Is  the  negligence  of  a  fellow  serv- 
ant but  nevertheless  that  if  It  was  the  duty 
of  the  defendant  company  to  provide  a  de- 
railing switch  in  order  to  prevent  dead  cars 
from  drifting  from  the  side  track  upon  the 
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main  line,  and  It  was  negligent  In  faUlng 
to  provide  such  derailing  switch,  such  neg- 
ligence concurred  with  the  negligence  of  the 
«ngl«eer  as  aforesaid,  the  proximate  canse 
ot  the  accident  complained  of,  and  the  de- 
fendant company  Is  liable. 

At  the  risk  of  repetition,  we  must  say 
with  respect  to  this  Instruction  that  It  sin- 
gles out  the  absence  of  the  derailing  switch, 
and  presents  It  to  the  Jury  as  controlling 
evidence  of  negligence,  or  at  least  leaves 
them  to  determine,  without  regard  to  the 
other  facts  proved  In  the  case,  that  the 
failure  to  provide  a  derailing  switch  was 
sufficient  to  warrant  a  verdict  for  the  plain- 
tiff, leaving  out  of  view  altogether  other 
provisions  made  for  the  control  of  cars  up- 
4>n  the  siding  which  may  have  been  entirely 
Adequate,  and  which  the  evidence  tends  to 
prove  were  quite  sufficient  When  It  Is  Bald 
that  an  Injury  to  an  employe  caused  by  the 
4lefanlt  of  a  fellow  servant  concurring  with 
the  negligence  of  the  company  renders  the 
company  liable,  as  though  It  only  were  at 
fault,  It  Is  necessary  to  the  application  of 
the  principle  that  the  negligent  act  of  the 
fellow  servant  and  that  of  the  company 
«hould  concur  In  producing  the  result  (that 
is  to  say,  must  be  simultaneous,  both  of  them 
-operative  and  effectual  at  the  time  of  the 
Accident,  and  not  stand  In  the  relation  of  re- 
mote and  proximate  causes  to  the  event); 
for,  if  the  latter  be  the  case,  then  the  situa- 
tion would  be  controlled  by  the  principle 
Just  adverted  to,— that,  though  a  negligent 
act  upon  the  part  of  the  company  may  be 
established,  the  plaintiff  would  not  be  enti- 
tled to  recover.  If  by  reasonable  care  upon 
tils  part  the  consequences  of  the  defendant's 
negligence  could  have  been  avoided. 

The  fourteenth  instruction  is  objectionable 
for  reasons  already  stated,  and  which  need 
not  be  repeated. 

Instruction  No.  15  undertakes  to  define 
"contributory  negligence,"  and  tells  the  Jury 
that  If  the  defendant  company  relies  for  its 
.defense  upon  the  contributory  negligence  of 
the  deceased,  Percy  Cromer,  In  order  to  avail 
itself  of  that  defense  the  company  is  re- 
4]ulred  to  prove— First,  that  said  Percy  Cro- 
mer was  guilty  of  negligence;  and,  second, 
that  bnt  for  his  negligence  the  accident 
would  not  have  occurred,  and  that  the  bur- 
den of  proof  is  upon  the  defendant  to  prove 
such  negligence. 

It  is  not  necessary  to  the  defense  of  con- 
tributory negligence  to  show  that  but  for  It 
the  accident  would  not  have  occurred.  That 
would  make  It  the  sole,  and  not  the  con- 
tributing, cause  of  the  accident 

"One  who,  through  the  mere  negligence  of 
another,  suffers  an  injury  which  would  not 
have  happened  but  for  his  own  or  his  agent's 
wrongful  act  or  want  of  ordinary  care,  proxi- 
mately contributing  thereto,  cannot  recover 
At  common  law  any  compensation  for  such 
injury,  unless  its  more  proximate  cause  is 
the  omission  of  the  other  party,  after  having 


notice  of  the  danger,  to  use  due  care  to  pre- 
vent injury.  This  rule  applies  to  all  cases 
of  mere  negligence,  no  matter  liow  gross  It 
may  be."  Shear.  &  B.  Neg.  (5th  Ed.)  t  61. 
This  Is  in  entire  accordance  with  what  was 
said  In  considering  Instmctlon  No.  10. 

Assuming  that  the  presence  of  the  freight 
cars  upon  the  main  track  was  evidence  of 
negligence  upon  the  part  of  the  defendant 
company,  yet  U  by  the  exercise  of  ordinary 
care  on  the  part  of  the  engineer  or  fireman, 
the  presence  of  those  cars  upon  the  track 
could  have  been  discovered  In  time  to  prevent 
a  collision,  then  it  is  obvious  that  the  neg- 
ligence of  the  fireman  or  engineer  is  the 
proximate  cause  of  the  Injury,  and  not  the 
precedent  negligence  of  the  railroad  company, 
the  consequences  of  which  could  have  been 
avoided.  In  such  a  case  the  negligence  of 
the  employes  and  the  original  negligence  of 
the  defendant  company  are  not  concurrent 
but  stand  to  each  other  In  the  relation  of 
proximate  and  remote  <<auBes.  The  very  term 
"contributory  negligence"  Implies  that  it  need 
not  be  the  exclusive  cause  of  the  injury.  It 
is  enough  if  it  contributes  to  the  injury. 
"It  is  not  essential  to  this  defense  that  the 
plaintiff's  fault  should  have  been  in  any  de- 
gree the  cause  of  the  event  by  which  he  was 
injured.  It  is  mough  to  defeat  him  if  the 
injury  might  have  been  avoided  by  his  ex- 
ercise of  ordinary  care.  The  question  to  be 
determined  in  every  case  is  not  whether  the 
plaintiff's  negligence  caused,  but  wliether  It 
contributed  to,  the  injury  of  which  he  com- 
plains. This  it  may  do  by  exposing  him  to 
the  risk  of  Injnry,  quite  as  effectually  as  If 
he  committed  the  very  act  which  Injured 
him.  Neither  is  It  necessary  that  the  plain- 
tiffs negligence  should  have  contributed  to 
the  Injury  in  any  greater  degree  than  the 
negligence  of  the  defendant."  Shear.  &  R. 
Neg.  (5th  Ed.)  §  96.  These  prhidples  are 
elementary,  and  the  text  from  which  'we 
quote  Is  Bummrted  by  a  great  array  of  au- 
thority. Railroad  Co.  v.  Patterson,  98  IlL 
200;  Railway  Co.  v.  Polks,  76  Ga.  527;  Suther- 
land V.  Railroad  Co.,  125  N.  Y.  137,  26  N.  £. 
600. 

We  come  now  to  the  instructions  asked 
by  the  railroad  company  All  the  proposi- 
tions embraced  in  instructions  numbered  1, 
2,  and  3  are  stated  in  a  manner  more  direct- 
ly applicable  to  the  present  case  in  instruc- 
tion No.  4.  There  is  evidence  tending  to 
prove  all  the  facts  hypothetlcally  stated  In 
that  Instruction,  and.  If  the  Jury  believe  tbat 
they  were  proved,  then  the  conclusion  would 
necessarily  follow,  and  the  negligence  of  the 
engineer,  the  fellow  servant  of  Cromer,  woiuld 
have  been  the  iMroxlmate  cause  of  his  InJaiy. 

Instruction  No.  5  tells  the  jury  that  the 
burden  of  proof  is  upon  the  plaintiff  to  prove 
negligence,  and  that  the  proof  must  amount 
to  more  than  a  probability  of  a  negligent 
act;  that  the  verdict  cannot  be  founded  up- 
on conjecture. 

In  Bailey,  Pers.  Inj.  {  1672  et  seq.,  the 
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law  iqioB  this  point  1b  cleaiiy  and  tersely 
stated:  "Where  It  is  necessary  to  show  a 
certain  state  of  facts,  It  is  not  sufflclent  to 
proTe  two  or  more  dlfFerent  states  of  case, 
one  of  which  may  be  sufflclent,  but  either  of 
whldi  may  equally,  under  the  testlm<Hiy, 
have  existed. 

"Tlie  plalntltr  must  prove  something  which 
warrants  the  Inference  of  negligence  on  the 
part  of  the  defendaut,  and  not  base  bis  case 
upon  facts  just  as  consistent  with  care  and 
prudence  as  with  the  opposite. 

"Where  the  evidence  is  equally  consistent 
with  either  view,— the  existence  or  nonex- 
istence  of  negligence,— it  is  not  competent 
for  the  Judge  to  leave  the  matter  to  the  jury. 
The  party  who  affirms  the  negligence  has 
failed  to  establish  It  This  Is  a  rule  which 
never  onj^t  to  be  lost  sight  of. 

"An  Infwence  cannot  be  drawn  from  a  pre- 
sumption, but  must  be  founded  upon  some 
(act  legally  established." 

Tbe  principle  there  stated  is  affirmed  in 
Railway  Oo.  v.  Sparrow's  Adm'r,  98  Va.  640, 
37  S.  E.  306,  where  Judge  Cardwell  says: 
"to  flx  a  liability  upon  the  master  for  in- 
juries sustained  lij  a  servant  while  engaged 
In  his  employment,  the  negligence  of  the 
master,  as  the  proximate  cause  of  the  in- 
jury, must  be  proved  by  affirmative  evidence, 
which  must  show  more  than  a  probability  of 
a  negligent  act"  And  in  tbe  same  opinion 
the  case  of  Sorenaon  v.  Pulp  Co.,  56  Wis.  338, 
14  N.  W.  446,  Is  quoted  with  approval : 
"When  liability  depends  npon  carelessness  or 
fault  of  a  person  or  his  agents,  the  right  of 
recovery  depends  upon  the  same  being  shown 
by  competent  evidence;  and  it  is  incnmbent 
upon  snch  a  plaintilf  to  furnish  evld^ice  to 
show  how  and  why  the  accident  occurred,— 
some  fact  or  facts  by  which  it  can  be  deter- 
mined by  the  jury,— and  not  be  left  entirely 
to  conjecture,  guess,  or  random  judgment 
upon  mere  supposition,  without  a  single 
icnown  fact" 

It  is  suggested  by  counsel  for  plaintiff  that 
the  effect  of  changes  In  temperature  in  ex- 
imndlng  and  contracting  the  brakes  might 
have  released  their  hold  upon  the  cars,  and 
been  the  cause  of  the  accident  but  there  is 
no  proof  upon  the  subject  In  Hewitt  v. 
Railroad  Co.,  supra,  it  was  claimed  that  the 
car  could  have  been  moved  by  the  wind 
which  was  blowing  the  evening  of  the  col- 
lision, or  by  some  force  Imparted  to  it  by  a 
trelght  train  which  ran  Into  the  siding  a  few 
minutes  before  the  collision,  and  remained 
until  another  train  had  passed,  and  then  drew 
«ut.  "No  one,  however  [says  the  court],  saw 
the  freight  train  touch  or  come  in  contact 
%vitb  the  flat  car  while  the  former  was  upon 
the  siding.  The  record  discloses  nothing  but 
mere  conjecture  how,  and  by  what  power, 
and  in  what  manner  the  car  was  run  upon  the 
main  track,  and  placed  In  the  position  it  was 
found  when  the  plaintiff's  engine  struck  it 
Tbe  defendant,  however,  without  pretending 


to  any  knowledge  as  to  how  the  car  was 
moved  out  (»  the  main  line,  advances  a  the- 
ory really  quite  as  idauslble  upon  the  subject 
as  any  suggested  by  the  plaintiff,  which  was 
that  some  person  or  persons,  through  ma- 
licious motives,  took  that  occasion  and  such 
means  to  obstruct  the  track  on  the  defend- 
ant's main  line  in  such  manner  as  to  cause 
the  colliaion  that  occurred,  and  actually  gave 
some  testimony  which  tended  in  that  direc- 
tion." 

Instruction  No.  6  correctly  propounds  the 
law,  and  should  have  been  given. 

The  ninth  Instruction  asked  for  by  the  de- 
fendant should  have  been  given.  It  correctly 
states  the  law  to  be  that  it  Is  the  duty  of  the 
master  to  use  ordinary  care  and  diligence  to 
provide  a  reasonably  safe  place  in  which  his 
servant  is  to  work,  considering  the  charac- 
ter of  the  work  to  be  done;  that  in  such  mat- 
ters even  the  skillful  and  experienced  will 
frequently  differ  in  their  choice  of  instrumen- 
talities, and  the  master  should  not  be  judged 
negligent  for  not  conforming  to  a  method 
believed  by  some  to  be  less  i>erllous  than  the 
one  he  has  adopted;  that  wdlnary  care  de- 
pends on  the  circumstances  of  the  particular 
case,  and  is  such  care  as  a  person  of  ordinary 
prudence  would  exercise  under  all  tbe  circum- 
stances. 

Bid  the  master  exercise  reascmable  care  for 
the  safety  of  his  employte,— such  care  as  a 
person  of  ordinary  prudence  would,  under 
tlie  circumstances,  have  exercised?  Zinc  Co. 
V.  Martin's  Adm'r,  93  Va.  701,  22  8.  E.  869. 
There  is  evidence  tending  to  prove  that  such 
care  was  observed  by  the  railroad  company. 
Its  tracks,,  side  tracks,  switches.  Indeed  its 
whole  roadbed,  were  under  the  supervision 
of  competent  officials.  There  is  no  evidence 
of  the  Incompetency  of  any  official  charged 
with  the  construction,  care,  and  supervision 
over  the  roadway.  Including  sidings  and 
switches.  There  Is  evidence  tending  to  prove 
that  the  engine,  cars,  tracks,  and  general 
equipment  of  the  road  were  in  a  reasonably 
safe  condition,  and  that  the  escaping  freight 
cars  were  equipped  with  brakes  sufficient  to 
control  them.  As  was  said  in  Hewitt  v.  Rail- 
road Co.,  supra:  "It  is  not  contended  but 
that  the  defendant  procured  the  services  of 
competent  and  skillful  servants,  engineers, 
and  mechanics  in  the  grading  and  construc- 
tion of  its  tracks  at  that  station,  and  Its  tes- 
timony is  to  the  effect  that  the  tracks  were 
properly  made  and  constructed.  It  is  true, 
the  contrary  Is  claimed  by  the  plaintiff,  but 
the  record  contains  no  proof  to  support  the 
claim." 

Instructions  Nos.  2  and  4  given  by  the 
court  are  erroneous,  for  reasons  which  have 
already  been  sufficiently  considered. 

Exception  was  taken  by  the  defendant  to 
the  closing  speech  before  the  Jury  of  counsel 
for  defendant  in  error,  but,  as  the  case  must 
go  buck,  we  shall  not  pass  upon  this  a.s!>-igu- 
uioiit  of  error,  as  the  passages  objected  to. 
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some  of  whlcb  approached,  it  they  did  not 
transcend,  the  bounds  of  propriety,  may  not 
be  repeated. 

We  deem  it  Inexpedient  to  pass  upon  the 
motion  for  a  new  trial,  or  to  express  any 
opinion  upon  the  evidence,  except  as  we  have 
found  it  neceesary  to  do  so  In  passing  upon 
the  instructions  given  and  refused. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  Judgment  of  the  circuit  court  should 
be  reversed. 

Reversed. 


STATE  v.  SPAUGH  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  10, 

1901.) 

MUNICIPAL    CORPORATIONS— OCCUPATION&.- 
LICBNSK— EXEMPTION— FARMERS- 
FRESH  HEATS. 

1.  Pub.  Laws  1800,  c.  11,  §  61,  imposes  on 
individuals,  firms,  or  their  agents  buying  and 
selling  fresh  meats  from  stores,  etc.,  in  cities 
or  towns  of  less  than  8,000  inhabitants,  an 
annual  license  tax  of  $3,  but  exempts  farmers 
vending  their  own  products,  and  without  a 
regidar  place  of  business.  Section  71  pre- 
scribes the  penalty.  Held,  that  the  word 
"products,"  as  nsed  in  the  proviso  exempting 
farmers,  mduded  live  stock  and  fresh  meats. 

2.  Under  the  statute,  cattle  bought  by  farm- 
ers to  be  grazed  and  fattened  on  their  farms 
and  sold,  though  not  actually  "produced"  on 
the  farm,  may  be  sold  by  such  farmers  with- 
out a  license. 

Appeal  from  superior  court,  Forsyth  coun- 
ty;   Starbuck,  Judge. 

A.  A.  Spaugh  and  J.  D.  Beckle  were  In- 
dicted for  selling  fresh  meats  without  paying 
a  license  tax.  From  an  order  directing  the 
Jury  to  find  defendants  guilty  if  they  be- 
lieved the  testimony,  defendants  appeal.  Re- 
versed. 

These  defendants  were  separately  indicted 
under  sections  61  and  71  of  chapter  11  of  the 
Public  Laws  of  1890.  The  cases  were  con- 
solidated by  consent  upon  motion  of  the  so- 
licitor. Section  61  of  said  act  is  as  fol- 
lows: "On  every  individual  or  firm,  or  his 
or  their  agents  engaged  in  the  business  of 
buying  and  selling  fresh  meats  from  ofSces, 
stores,  stalls  or  vehicles,  an  annual  license 
tax  as  follows:  *  *  *  In  cities  or  towns 
of  less  than  eight  thousand  inhabitants,  three 
dollars:  provided  that  nothing  In  this  section 
shall  apply  to  farmers  vending  their  own 
products  and  without  a  regular  place  of  busi- 
ness." Section  71  prescribes  the  penalty. 
The  entire  evidence  is  as  follows:  "The 
state  introduced  E.  A.  Ebert,  deputy  sheriff 
of  Forsyth  county,  who  testified  that  in  De- 
cember, 1900,  the  defendant  applied  to  the 
sheriff  of  Forsyth  county  for  license  to  buy 
and  sell  fresh  meats  in  the  town  of  Salem,  a 
municipal  corporation  of  the  state  of  North 
Carolina  of  less  than  eight  thousand  Inhabit- 
ants; that  he  issued  license  to  the  defend- 
ants, as  partners,  trading  as  Beckle  & 
Spaugh,  In  December,  1000,  and  dated  them 
back  to  Septemlter  1,  1900,  at  their  request; 


tliat  witness  had  purchased  fresh  meats  of 
the  defendants,  trading  as  Beckle  &  Spaugh, 
but  that  It  was  during  other  times  when  they 
had  license;  that  he  did  not  buy  any  meats 
of  them  during  the  period  embraced  between 
Sept^nber  1, 1900,  and  December  1, 1900,  but 
defendants  stated  to.  witness  they  did  not 
sell  during  that  period.  Witness  testified 
that  the  defoidants  were  both  farmers,  but 
witness  did  not  know  whether  the  fresh 
meats  sold  were  produced  from  defendants' 
own  farm  or  not  L.  A.  Brietz,  witness  for 
the  state,  testified  that  he  bought  fresh  meats 
at  different  times  and  frequently  from  the 
defendants,— who  were  partners,— eometimes 
on  foot,  and  sometimes  dressed;  that  they 
were  both  farmers,  and  owned  their  farms. 
He  had  been  to  their  homes.  State  here 
rested,  and  defendants  introdnced  defendant 
Beckle,  who  testified:  That  witness  and  his 
codefendant  traded  sometimes  as  partners 
and  sometimes  individually  in  the  business  of 
buying,  butchering,  and  selling  beef  cattle. 
That  in  the  spring  of  1900  witness  and  code- 
fendant purchased  a  number  of  cattle,  some 
of  them  calves  in  poor  condition.  That  tiiey 
took  them  to  their  farms  where  they  lived, 
grazed  them,  and  fattened  them  on  their 
farm;  and  that  during  the  months  of  Sep- 
teml>er,  October,  and  November,  1900,  they 
sold  out  these  cattle,— some  by  wholesale; 
some  they  butchered,  and  sold  by  retail  from 
their  wagons  in  the  city  of  Salem.  But  that 
during  the  months  of  September,  October, 
and  November,  1900,  they  sold  no  other  fresh 
meats  in  the  city  of  Salem  except  what  they 
raised  on  their  farms,  and  those  they  pur- 
chased in  the  spring  of  1000,  and  grazed  and 
fattened  on  their  own  farms,  and  these  they 
bought  for  the  purpose  of  grazing,  fattening, 
butchering,  and  selling.  That  they  sold  no 
fresh  meats  without  license  by  the  retail  ex- 
cept during  the  months  of  September,  Octo- 
ber, and  November,  1900,  and  that  these 
fresh  meats  were  of  cattle  from  their  farms, 
as  before  stated."  The  defendants  here  rest- 
ed their  case,  and  asked  his  honor  to  charge 
the  jury  that,  if  they  believed  the  evidence, 
they  should  render  a  verdict  of  not  guilty, 
as  defendants  were  Indicted  under  section  61, 
c.  11,  Pub.  Laws  1899,  and,  being  farmers, 
the  meats  sold,  according  to  the  testimony, 
were  produced  on  their  own  farms,  and  the 
defendants  were  expressly  exempt  in  said 
section.  His  honor  refused  to  give  this  in- 
struction, but  charged  the  Jury  that,  if  they 
believed  the  testimony,  they  must  find  the 
defendants  guilty. 

Jones  &  Patterson,  for  appellants.  Brown 
Shepherd,  Atty.  Gen.,  for  the  State. 

DOUGLAS,  J.  We  think  there  was  error 
In  the  charge  of  his  honor.  The  evidence 
was  practically  without  contradiction,  and 
the  defendants  should  have  been  acquitted  if 
the  jury  believed  their  evidence,  which  fully 
brought  them  within  the  exception,  if,  in> 
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deed,  the  burden  of  proof  rested  upon  them. 
The  state  contends:  (1)  That  the  word 
"product,"  as  applied  to  a  farm,  does  not  in- 
clude live  stock;  and  (2)  that,  If  it  does  In- 
clude live  stock,  it  applies  only  to  such  as 
were  "produced"  or  "dropped"  up<m  the  farm, 
—"natives,"  so  to  speak.  Whatever  may  be 
the  strict  meaning  of  the  word,  It  Is  evident 
that  the  legislature  intended  to  include  fresh 
meats,  for  the  simple  reason  that  it  used  the 
word  in  a  section  which  by  its  very  terms  ap- 
plied solely  to  fresh  meats.  Any  other  con- 
struction would  deprive  the  proviso  of  any 
meaning  whatever. 

The  second  contention  is  equally  unten- 
able, considering  either  the  letter  of  the  law 
or  its  essential  purposes.  If  a  farmer— and 
we  use  this  word  in  the  sense  of  an  occupa- 
tion, and  not  a  class — ^Bnds  it  more  profitable 
to  turn  bis  com  and  grass  into  meat,  it 
makes  no  difference  to  him  whether  a  calf 
is  dropped  on  his  own  farm  or  on  that  ot 
some  one  else.  What  he  wants  is  the  calf, 
and  he  wants  It  at  once.  He  may  have  more 
feed  than  stock,  and  may  find  it  impossible  to 
dlsiKtse  of  his  surplus  provender,  even  at  the 
cost  of  production.  If  he  happens  to  raise 
an  unusually  good  crop  of  com,  it  is  quite 
likely  that  his  neighbors  have  done  the  same 
thing,  and  therefore  com  will  be  cheap.  To 
compel  him  to  haul  it  to  a  distant  market, 
there  to  come  in  competition  with  Western 
com,  or  to  await  the  slow  process  of  "pro- 
ducing" a  calf  to  eat  it,  cannot  be  within 
the  intention  of  the  law.  Moreover,  we  think 
there  is,  as  contended  by  defendants'  counsel, 
a  broad  view  of  public  policy  underlying  this 
provision  of  the  statute,  applying  to  the  com- 
munity as  well  as  to  the  individual.  It  is  to 
encourage  the  general  raising  of  live  stock  by 
the  small  farmer,  which  will  not  only  be 
profitable  to  the  individual,  but  add  to  the 
aggregate  wealth  of  the  community,  and  tend 
to  preserve  and  Increase  the  fertility  of  its 
lands.  In  this  view  of  the  law  it  makes  no 
difference  where  the  calf  was  dropped,  as  Its 
principal  valne  is  in  raising  it,  owing  to  its 
two  distinctive  qualities  of  converting  an  un- 
marketable crop  into  one  more  marketable 
and  of  greater  valne,  and  at  the  same  time 
giving  back  to  the  land  the  greater  part  of 
what  has  been  taken  from  It.  One  drawback 
la  the  raising  of  beef  cattle  at  a  distance 
from  the  large  cities  is  the  difficulty  of  dis- 
posing of  it  in  bulk  or  of  preserving  it  for 
home  consumption.  Therefore  the  law  leaves 
his  home  market  open  to  the  producer.  With 
our  increasing  tendency  to  small  farms,  and 
the  absolute  necessity  for  the  average  fanner 
to  raise  enough  for  his  own  support  with  a 
little  surplus  to  exchange  for  those  things 
which  he  cannot  raise,  it  is  essential  that 
that  surplus  should  find  a  ready  market 
where  it  will  not  be  eaten  up  by  the  cost  of 


transportation,  or  absorbed  by  the  want  of 
competition.  Hence  the  legislature  has  con- 
fined the  exemption  to  farmers,  not  because 
they  are  in  any  sense  a  privileged  class,— for 
we  have  no  privileged  classes  in  this  coun- 
try,—but  because  they  are  the  only  class 
whose  occupation  brings  them  within  the  rea- 
son of  the  law.  Hence  we  do  not  see  why  a 
market  gardener  who  should  raise  a  calf  or 
a  hog  on  the  waste  products  of  his  land 
should  not  be  equally  entitled  to  kill  It,  and 
peddle  out  the  product.  And  yet  this  must 
be  done  In  good  faith,  which,  if  disputed, 
would  be  largely  a  question  of  fact  A  man 
whose  principal  occupation  is  that  of  a  butch- 
er cannot  claim  this  privilege  simply  by  buy- 
ing or  renting  a  few  acres  of  land  to  be  used 
as  fattening  pens  in  furtherance  of  his  reg- 
ular business  of  a  butcher.  In  such  a  case 
the  beeves  would  be  his  own  products  only 
to  the  extent  of  the  few  extra  pounds  of  flesh 
he  put  on  them.  What  this  law  contemplates 
Is  that  the  meat  In  its  essential  character 
must  be  the  product  of  land  owned  or  worked 
by  the  man  who  seeks  to  peddle  It  There  is 
a  singular  dearth  of  authority  oa  this  sub- 
ject The  case  most  nearly  in  point  seems 
to  be  that  of  Trustees  of  Rochester  v.  Pet- 
tlnger,  17  Wend.  265,  decided  In  1837.  There 
the  court  says  on  page  266:  "Now,  if  the 
farm  was  in  fact  need  and  occupied  as  a  con- 
venient and  profitable  appendage  to  another 
calling,  to  wit  the  business  of  butchering, 
and  was  not  occupied  and  cultivated  as  a 
farm  In  the  ordinary  mode  of  farming,  in  the 
common  and  popular  acceptation  of  the  term, 
be  could  not  be  considered  as  coming  within 
the  exception.  He  would  occupy  it  not  as  a 
farmer,  but  as  a  butcher,  with  the  view  the 
I)etter  to  promote  his  business  in  that  line. 
The  plain  object  of  the  ordinance  was,  while 
it  protected  licensed  butchers,  to  allow  farm- 
ers to  come  in  and  sell  the  produce  of  their 
farms."  The  defendants  here  appear  to  live 
on  their  farms,  and  to  be  farmers  In  the  truest 
acceptation  of  the  term,  as  their  regular  oc^ 
cupatlon  Is  farming,  although  they  may  oc- 
cupy some  of  theh:  spare  time  dealing  In  fresh 
meats.  When  they  have  done  so,  they  have 
paid  the  tax;  but  that  does  not  deprive  them 
of  the  right  to  sell  the  product  of  their  own 
farms  without  tax. 

We  have  carefully  considered  this  case  be- 
cause it  involves  a  principle  of  general  im- 
portance, which  it  seeks  to  determine.  Coun- 
sel frankly  stated  that  this  was  their  object, 
which  Is  apparent  from  the  record,  as  we  can 
scarcely  suppose  that  able  lawyers  would  be 
employed  to  carry  a  case  through  all  the 
courts  to  that  of  last  resort  for  the  simple 
purpose  of  avoiding  the  payment  of  a  single 
license  tax  of  fS. 

For  error  in  the  direction  of  bis  honor 
there  must  I>e  a  new  trial.    Mew  trial. 
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CAWFIEID  T.  OWENS. 

(Supreme  Coort  of  North  Carolina.     Dec.  10, 
1901.) 

HORTOAOB  -DBBD— ADHISSIBIUTT  —  IMPROP- 
ER PROBATE  —  CORRBOnON  —  JOINDER  OF 
■WIPE— POWBIR  OP  BALE  — TWO  TRUSTEES— 
DEATH  OF  ONE— EFFECT— FAILURE  TO  AD- 
VERTISB-BURDEN  OF  PROOF. 

1.  Where  a  deed  was  executed  from  evidence 
as  not  properly  probated,  and  was  then  im- 
mediately reprobated  in  proper  form,  it  was 
admissible. 

2.  Where  property  was  bought  in  1864  by 
the  husband,  with  separate  property  of  the 
wife,  the  joinder  of  the  wife  in  a  morteage 
Jeed  was  not  necessary,  under  Const  186S,  so 
requiring. 

3.  Where  there  are  two  trustees  in  a  mortgage 
with  power  of  sale,  the  power  devolves  on  the 
survivor. 

4.  Since  regularity  of  the  execution  of  a 
power  of  sale  in  a  mortgage  is  presumed,  the 
burden  is  on  one  who  objects  thereto  to  show 
failure  to  advertise  properly. 

Appeal  from  sup^or  court;  Rutherford 
county;   Justice;  Judge. 

Action  by  Sarah  Cawfleld  against  Amos 
Owens.  Judgment  for  plalntift,  and  defend- 
ant appeals.    Affirmed. 

5.  Gallert  and  E.  J.  Justice,  for  appellant 

CLABK,  J.  A  deed  made  in  1854,  but  Im- 
properly probated,  was  ruled  out  Thereup- 
on It  was  immediately  reprobated  In  proper 
form,  and  was  then  introduced  in  evidence. 
There  is  no  valid  objection  to  this. 

The  grantee  in  said  deed  executed  a  mort- 
gage in  1887,  without  Joinder  of  bis  wife. 
The  property  having  been  acquired  lit  1854, 
and  it  appearing  from  her  answer,  averring 
that  the  land  was  bought  by  her  husband 
with  her  separate  property,  that  she  was 
then  married,  the  Joinder  of  the  wife  was  not 
necessary  to  bar  either  dower  or  homestead. 
Sutton  v.  Askew,  66  N.  0.  172;  Shaffer  v. 
Bledsoe,  117  N.  C.  144,  23  S.  B.  169. 

The  mortgage  was  upon  two  tracts,  and 
.was  executed  to  two  persons,  with  power  of 
sale.  One  having  died,  the  mortgage  sale 
was  made  and  the  deed  executed  to  plaintiff 
by  the  survivor.  The  question  presented  is 
whether  the  survivor  could  execute  the  pow- 
er alone,  or  was  it  necessary  either  to  have 
another  trustee  appointed,  or  to  have  the 
heirs  at  law  of  the  deceased  trustee  or  his 
personal  representative  made  parties  in  the 
sale  and  execution  of  deed  to  the  purchaser. 
If  there  had  been  only  one  trustee,  formerly 
a  new  trustee  should  have  been  appointed, 
and  since  chapter  147,  Laws  1887,  the  power 
of  sale  would  be  executed  by  the  personal 
representative.  But  when,  as  here,  there  are 
two  trustees  in  a  mortgage  with  power  of 
sale,  the  power  devolves  upon  the  survivor. 
In  Peter  v.  Beverly,  84  U.  S.  532,  9  L.  Ed. 
522,  it  Is  said:  "The  general  principle  of 
tiie  common  law  laid  down  by  Lord  Coke, 
and  sanctioned  by  many  Judicial  decisions, 
Is  that,  when  the  power  given  to  several  per- 
sons  is  a   mere  naked  power  to  sell,   not 


coupled  with  an  interest  It  must  be  exe- 
cuted by  all,  and  does  not  sturive.  But 
where  the  power  is  coupled  with  an  inter- 
est it  may  be  executed  by  the  survivor." 
To  same  purport  Hawkins  v.  May,  12  Ala. 
673;  Parsons  v.  Boyd,  20  Ala.  118;  Hannah 
V.  Carrington,  18  Ark.  85,  at  page  104, 
Ii'tanklin  v.  Osgood.  14  Johns.  527.  A  power 
of  sale  In  a  mortgage  is  "a  power  coupled 
with  an  interest,"  and  Irrevocable.  Carter  v. 
Slocomb,  122  N.  C.  475,  29  8.  E.  720,  65  Am. 
St  Rep.  714;  2  Ping.  Chat  Mort  I  1336;  4 
Kent,  Comm.  148;  Hannah  v.  Carrington. 
supra.  It  does  not  affect  the  execution  of 
the  power  that  the  notes  secured  by  the  mort- 
gage had  been  assigned  to  another,  nor  that 
two  notes,  one  to  R.  McBrayer  and  the  other 
to  M.  McBrayer,  were  secured  by  the  mort- 
gage.    Hymou  v.  Devereux,  63  N.  O.  624. 

The  presumption  of  law  is  in  favor  of  the 
regularity  in  the  execution  of  the  power  of 
sale,  and,  if  there  was  any  failure  to  adver- 
tise properly,  the  burden  was  on  defoidant 
to  show  it;  but  he  Introduced  no  evidence 
to  that  effect  It  does  not  appear  where  the 
Western  Vindicator  was  published,  and,  if  it 
had  been  shown  not  to  be  in  the  county,  non 
constat  that  publlcatl(m  was  not  made  in 
another  paper. 

There  was  another  tract  of  land  sold  under 
the  power  of  sale  in  the  mortgage,  but  that 
having  been  acquired  September  13,  1868, 
and  it  being  In  evidence  that  at  the  date  of 
the  execution  of  the  mortgage  the  mortgagor 
did  not  have  $1,000  worth  of  realty,  bis  honor 
ruled  that  the  failure  of  the  wife  to  Join  was 
a  fatal  defect  From  this  no  appeal  Is  taken. 
From  his  Judgment  in  favor  of  plaintiff  for 
the  recovery  of  the  other  tract  acquired  by 
the  mortgagor  in  1854,  the  defendant  ap- 
pealed, but  we  find  no  error. 


SETZEB  V.  SETZEB. 

(Supreme  Court  of  North  Carolina.    Dec.  10. 
1901.) 

DIVORCE— QUESTIONS    ON    FORMER    APPBAIi— 
EVIDENCE!— ADMISSIBILITY— CUS- 
TODY OF  CHILDREN. 

1.  Where  a  judgment  was  rendered  in  the 
court  below,  on  the  transcript  from  the  supreme 
court  in  favor  of  plaintiff  for  a  divorce,  and  ad- 
judging that  defendant  be  taxed  with  the  costs, 
and  defendant  moved  for  a  decree  for  sale  of 
land  adjudged  to  belong  to  her  as  tenant  in 
common,  and  no  appeal  wag  taken  from  an 
order  overruling  the  motion,  and  she  also  mov- 
ed that  the  costs  be  taxed  against  plaintiff,  and 
the  motion  was  overruled,  assignments  of  error 
for  rendering  decree  of  divorce  and  for  ordering 
costs  cannot  be  sustained,  inasmuch  as  the 
questions  of  divorce  and  costs  were  adjudicated 
on  the  former  appeal,  and  can  only  be  reviewed 
on  motion  to  rehear. 

2.  Under  Code,  g  1570,  authorizing  the  court 
within  its  discretion,  to  commit  the  custody  of 
children,  on  divorce,  to  either  parent  and  sec- 
tion 1296,  antliorizing  it  to  modify  such  orders 
from  time  to  time,  a  decree  as  to  the  allowance 
for  the  support  of  a  child,  the  care  of  which 
had  been  given  to  its  mother,  will  not  be  re- 
viewed. 


Digitized  by 


Google 


N.C.) 


MoMlLLAN  V.  HOQAN. 


69 


Appeal  from  superior  court,  Catawba 
county:    OouncUl,  Judge. 

Action  Xsy  Henry  T.  Seteer  against  Iiaura 
A.  Setzer.  Judgment  for  plaintiff.  Defend- 
ant appeala.    Affirmed. 

L.  L.  Witherspoon,  for  appellant  Self  & 
Whitener,  for  appellee. 

COOK,  J.  This  action  was  brought  for 
a  divorce  a  vinculo  matrimonii,  for  causes 
assigned  under  Code,  {  1285  (Acts  1895,  c. 
277;  Acts  1899,  c.  211),  and  reviewed  by  this 
court,  upon  plaintiff's  appeal,  at  ^e  Feb- 
ruary term,  1901.  128  N.  C.  170,  38  S.  B. 
731.  Upon  motion  for  judgment  in  the  su- 
perior court  upon  the  transcript  from  this 
court,  his  honor  rendered  a  decree  In  favor 
of  plaintiff,  in  conformity  to  the  opinion  of 
this  court,  dlss(dvlng  the  bonds  of  matri- 
mony, and  adjudging  that  defendant  be  taxed 
with  the  costs.  Defendant  resisted  said  de- 
cree, and  moved  for  a  decree  for  the  sale 
of  the  land  (adjudged  to  belong  to  her  as 
tenant  In  common,  from  which  no  appeal 
was  taken)  for  partition,  and  for  an  account 
to  be  taken  of  the  rents  and  profits,  indnd- 
ing  the  value  of  the  timber  cut  from  said 
land  by  the  plaintiff,  and  that  defendant 
hare  the  care  and  custody  of  the  minor  child, 
and  for  an  allowance  for  the  support  of  the 
child,  and  that  the  costs  be  taxed  against 
plaintiff.  His  honor  overruled  defendant's 
motion,  and  she  excepted,  and  assigned  as 
error:  First,  for  not  rendering  decree  as 
prayed  for;  second,  for  rendering  decree  dis- 
solving the  bonds  of  matrimony;  third,  for 
disallowing  the  allowance  of  $10  per  month 
for  the  support  of  the  minor  child  made  by 
the  court  upon  the  trial;  fourth,  for  ordering 
the  costs  to  be  taxed  against  defendant; 
fifth,  for  refusing  to  allow  to  be  read  the 
notes  of  the  evidence  taken  upon  the  trial 
of  the  action. 

Defendant's  exceptions  and  assignments 
of  error  cannot  be  sustained,  for  that  no  ap- 
peal was  taken  from  the  finding  of  the  jury 
and  judgment  that  defendant  was  the  equi- 
table owner  of  so/iis  undivided  Interest  In 
the  tract  of  land  described  In  the  answer. 
The  questions  of  divorce  and  costs  were 
adjudicated  In  the  former  appeal,  and  cannot 
again  be  heard  by  this  court  In  this  action, 
except  by  petition  to  rehear  under  the  rules 
of  court  (Hendon  v.  Railroad  Co.,  127  N.  0. 
110,  87  S.  E.  155;  Pretzf elder  v.  Insurance 
Co.,  123  N.  C.  164,  31  8.  E.  470,  44  L.  R.  A. 
424),  and  the  notes  of  the  evidence  taken 
by  the  judge  upon  the  trial  were  Irrelevant. 

As  to  the  third  assignment,  It  was  within 
tbe  discretion  of  the  court  granting  the  di- 
vorce to  commit  the  custody  and  tuition  of 
the  child  to  the  father  or  mother,  or  to  one 
parent  for  a  limited  time,  and  after  the  expi- 
ration of  that  time  to  the  other  parent,  and 
so  on  alternately.  Code,  §  1570.  It  was  like- 
wise within  the  discretion  of  the  court,  both 
before  as  well  as  after  judgment,  upon  appli- 


cation after  notice,  etc.,  to  make  such  or- 
ders respecting  the  care,  custody,  tuition, 
and  maintenance  of  tbe  child  as  may  be 
proper,  and  from  time  to  time  modify  or 
vacate  snch  orders.  Code,  {  1296.  In  this 
case  his  honor  has  rendered  a  decree,  In  the 
exercise  of  his  discretion,  allowed  by  stat- 
ute, and  we  see  no  error  committed  by  blm, 
and  none  is  pointed  out. 

There  is  no  error,  and  the  judgment  be' 
low  must  be  affirmed. 


McMillan  t.  HOOAM  et  aL 

(Supreme  (Toart  of  North  Carolina.     Dec.  10, 
1901.) 

TAX     SALES-RETDBHPTION— CONDITION     PHB- 

CEDHNT-DEATH  OP  OWNBRr- 

INFANT  HBiaS. 

1.  As  a  condition  precedent  to  contesting  ti- 
tle to  land  purchased  at  a  tax  sale,  tbe  claim- 
ants must,  as  required  by  statute,  pay  the 
taxes  due  thereon. 

2.AcU  1895,  c  119,  §  60,  provides  that  in- 
fants may  redeem  any  land  belonging  to  them 
from  a  tax  sale,  after  expiration  of  their  dis- 
ability, in  like  terms  as  if  the  redemption  had 
been  made  within  one  year  from  the  date  of 
tbe  sale.  Held,  that  the  death  of  the  owner 
of  land,  sold  for  taxes,  before  the  expiration- 
of  tbe  period  given  for  redemption,  did  not 
extend  the  time  for  redemption  till  the  own- 
er's infant  heirs  shcnld  become  of  age. 

Appeal  from  superior  court,  Cumberland 
county;    Moore,  Judge. 

Suit  by  B.  McMillan  against  Sallle  Hogan 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Action  to  recover  land  sold  by  the  sheriff 
for  nonpayment  of  taxes,  and  bought  by  the 
plaintiff.  There  was  evidence  offered  by 
plaintiff,  to  support  his  sheriff's  deed,  tend- 
ing to  show  substantial  compliance  with  the 
terms  of  the  revenue  act  Defendants  offer- 
ed deed  to  their  ancestor  covering  the  land, 
but  did  not  tender  to  plaintiff  the  taxes  or  tbe 
money  paid  for  tax  certificate  and  deed  by 
him.  They  contended  that  the  land,  having 
descended  to  them  when  minors,  was  not 
the  subject  of  sale,  and  that  plalntliTs  action 
was  premature,  and  moved  to  dismiss.  Mo- 
tion overruled,  and  defendants  excepted. 
The  court  on  motion  of  plaintiff,  charged  the 
jury  that  If  they  believed  the  evidence,  they 
would  answer  the  first  issue,  "Is  plaintiff  the 
owner  and  entitled  to  possession  of  the 
land?"  "Yes."  The  jury  so  responded,  and 
judgment  was  rendered  for  the  plaintiff,  and 
defendants  excepted  and  appealed. 

Geo.  M.  Rose,  for  appellants.  S.  H.  Mac- 
Rae,  for  appellee. 

CLARK.  J.  The  land  was  bought  by 
plaintiff  at  a  sale  thereof  for  taxes.  The  de- 
fendants have  neither  paid  the  taxes,  nor 
tendered  the  plaintiff  the  money  paid  by  him 
for  the  purchase  money  and  the  costs.  The 
land  was  sold  for  taxes  due  by  Dennis  Hogao 
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May  11,  1896.  He  died  tbereafter,  on  March  | 
15,  1897,  without  baring  redeemed  the  land; 
and  on  May  17,  1897,  the  sheriff  executed 
title  to  the  plaintiff.  The  defendants  are  the 
widow  and  helis  at  law  of  Dennis  Hogan, 
and  the  wAe  defense  relied  on  is  an  aver- 
ment that  the  deed  was  void  because,  when 
made,  said  Dennis  was  dead,  and  his  heirs  at 
law  minors.  The  state  cannot  exist  without 
the  c(rflectlon  of  taxes,  and,  when  any  tax- 
payer or  any  property  defaults  in  the  pay- 
ment of  his  or  Its  fair  share  of  contributlcm 
to  the  public  burdens,  it  throws  upon  those 
who  pay  their  pro  rata  the  burden  also  of 
paying  the  taxes  of  those  who  default  The 
share  due  by  defaulters  can  only  be  coerced 
by  sale  of  their  property.  Buyers  at  such 
sale  are  a  necessity,  and,  to  encourage  them, 
a  new  law  was  rex)orted  by  a  tax  commission 
appointed  by  the  legislature  of  1885,  and  was 
adopted  by  force  of  public  necessity  in  1887. 
With  slight  modification,  it  has  been  In  force 
ever  since.  What  indulgence  shAIl  be  ex- 
tended to  those  who  fall  to  discharge  the  dues 
levied  on  their  property  by  the  lawmaking 
power,  and  what  steps  shall  be  taken  to  en- 
force collection,  are  matters  peculiarly  with- 
in the  province  of  the  general  assembly,  and 
the  courts  can  intervene  only  when  the  leg- 
islative provision  conflicts  with  some  clause 
of  the  constitution.  The  sale  of  decedent's 
land  made  in  May,  1896,  seems  to  have  been 
in  all  respects  regular.  Such  is  the  presump- 
tion raised  by  the  statute,  and  no  evidence 
has  been  adduced  to  the  contrary.  The  de- 
fendants have  not  paid  the  taxes  then  due, 
which  the  law  requires  as  a  condition  pre- 
cedent to  contesting  the  title  carried  by  the 
deed  executed  to  plaintiff  by  authority  of  the 
state,  ilooee  v.  Byrd,  118  N.  C.  688,  23  8. 
E.  968.  By  virtue  of  the  -eale,  and  payment 
of  the  purchase  money,  the  title  passed  to 
the  plaintiff,  subject  to  be  defeated  if  the 
sum,  with  Interest  and  costs,  was  reimbursed 
to  the  purchaser  within  one  year.  This  was 
a  grace  given  to  the  tax  defaulter,  and  if  it  is 
not  accepted,  for  any  cause,  at  the  end  of  the 
year  of  grace,  the  purchaser  at  the  tax  sale 
becomes  entitled  to  an  absolute  deed.  The 
general  dislike  to  becoming  purchasers  of 
land  at  tax  sales,  and  the  Insecurity  of  such 
purchases,  notwithstanding  the  new  statute, 
are  already  such  that  if,  in  addition,  a  pur- 
chaser should  be  subjected  to  losing  both  his 
money  and  bis  purchase  when  the  tax  de- 
faulter shall  die  within  the  year,  leaving  mi- 
nor children,  the  state  would  get  few  pur- 
chasers, and  the  enforced  collection  of  taxes 
became  well-nigh  Impossible.  Still,  the  leg- 
islature could  BO  enact,  but  it  has  not  done 
so.  The  act  then  In  force  (1895;  chapter 
119,  {  60)  provides:  "Infants,  idiots  and  in- 
sane persons  may  redeem  any  land  belonging 
to  them  from  such  sale  (after  the  expiration 
of  such  disability  in  like  terms  as  if  the  re- 
demption had  been  made  within  one  year) 
from  the  date  of  said  sale."  But  here  no 
land  belonging  to  the  defendants  was  sold. 


When  sirid,  the  land  belonged  to  Dennis  Ho- 
gan, and  the  purchaser  got  the  title  upon 
payment  of  his  purchase  money,  subject  on- 
ly to  a  right  In  Dennis  to  redeem  within  one 
year  (or  any  one  for  him);  and  his  death  did 
not  have  the  effect  to  extend  the  time  till 
any  infant,  perhaps  21  years  later,  should  re- 
deem.   Purchasers  could  not  be  had  on  those 
terms.    The  contract  of  the  plaintiff  with  the 
state  was  made  May  11,  1896,  and  had  be- 
come absolute  when  the  deed  was  delivered 
to  hhn.  May  17,  1897.     By  paragraph  7323, 
Gen.  St  Kan.  1899,  it  Is  provided  "that  lands 
of  minora  or  any  interest  they  may  have  in 
any  land  sold  tor  taxes  may  be  redeemed  at 
any  time  before  such  minor  becomes  of  age 
and  during  one  year  thereafter."    In  Doudna 
v.  Harlan,  45  Kan.  484,  26  Pac.  883,   it  is 
held  that  the  right  of  redemption  conferred 
by  this  paragraph  applies  only  to  lands  In 
which  minors  have  an  interest  at  the  time 
they  are  sold  for  taxes,  and  does  not  apply 
to  lands  which  when  sold  belonged  to  their 
ancestor;   approving  Stevens  v.  Gassady,  59 
Iowa,  118, 12  N.  W.  80S,  which  Is  to  the  same 
effect    The  same  ruling  is  made  in  McCor^ 
mack  ▼.  Russell,  26  Pa.  186,  and  in  Kulp  ▼. 
Kulp.  61  Kan.  841,  82  Pac.  1118,  which  ap- 
pears, also.  In  21  L.  B.  A.  660.    In  Black, 
Tax  Titles  (2d  Bd.)  |  874,  It  is  said:    "It  may 
be  laid  down  as  a  general  rule,  obtaining  un- 
der most  systems,  that  In  order  to  entitle  a 
minor  to  an  extension  of  time  for  redemption 
of  a  tax  sale  beyond  the  regular  statutory 
period,  he  must  have  been  the  owner  of  the 
property  at  the  time  of  the  sale."    As  the 
tax  delinquent,  afto*  the  sale  of  his  land  for 
taxes,  has  only  left  in  him  the  bare  right  of 
redemption  within  one  year,  that  right  can- 
not be  extended,  in  the  absence  of  statutory 
provision,  by  his  deed,  his  will,  or  his  death 
devolving  the  right  upon  a  minor.    In  the 
United  States  supreme  court  (Keely  ▼.  San- 
ders, 99  U.  S.  441,  446,  25  L.  Ed.  327,  328)  It 
Is  held  tliat  the  right  of  redemption  from  tax 
sales,  although  it  is  to  be  regarded  favorably, 
does  not  exist  except  as  permitted  by  stat- 
ute.   The  same  is  held  in  Levy  y.  Newman, 
130  N.  T.  11,  28  N.  E.  660;   Smith  v.  Macon, 
20  Ark.  17;   McGee  v.  Bailey,  86  Iowa,  513. 
5.1  N.  W.  809;   Metz  v.  Hlpps,  96  Pa.  15.     In 
Cooley,  Taxn.  (1st  Ed.)  364,  the  law  Is  thus 
stated   by   Its   distinguished   author:    "But 
while  the  statutes  [allowing  redemption]  are 
to  be  favorably  regarded,  it  is  at  the  same 
time  to  be  borne  in  mind  that  the  right  to 
redeem  comes  from  the  statute,  exclusively, 
and  is  to  be  asserted  only  In  the  cases  and 
under  the  circumstances  which  are  there  pre- 
scribed.   The  courts  can  make  no  extension 
of  statutory  time;   they  can  make  no  excep- 
tions from  the  general  provisions  of  the  stat- 
ute to  meet  the  circumstances  of  hard  cases; 
and  If  the  statutes  fail  to  provide  for  cases  of 
difiabllity.  like  those  of  Infancy,  coverture,  or 
absence  from   the  country,   the  courts   are 
without  authority  to  do  so."    This  and  sev- 
eral other  of  the  above  decisions  are  cited 
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with  approval  In  Dumphey  t.  Hilton  (1809) 
121  Mich.  315,  80  N.  W.  1,  the  court  saying, 
"No  authority  Is  cited  to  the  contrary." 
No  error. 

DOUGLAS,  J,,  concurs  in  result  only. 


FULLER   y.   KNIGHTS   OF   PYTHIAS. 

(Supreme  Ooart  of  North  Carolina.    Dec.  10, 
1901.) 

INSURANCE  — LIFE     POUCT  —  APPLICATION — 

KNOWLEDGE  OF  PHYSICIANS— WAIVER  OF 

PRIVILEQE— APPBIAL— KXCBPTIONS. 

1.  In  an  action  on  a  life  policy,  the  applica- 
tion  for  which  waived  any  prOTision  of  law 
excusing  any  physician  from  te8tifyin|r  as  to 
information  acquired  while  attending  insured, 
the  court  instructed  physicians  not  to  testify 
to  auch  information,  and  on  appeal  plaintiff 
contended  defendant  had  not  excepted  to  the 
instruction.  An  "additional  statement"  added 
to  the  case  on  appeal  stated  no  such  exception 
taken,  but  the  record  showed  that  before  the 
application  was  admitted  in  evidence  questions 
put  by  defendant  to  physicians  seeking  to  ob- 
tain information  acquired  by  them  while  at- 
tending insured  were  excluded  and  excepted  to, 
and  the  "statement"  recited  that  the  court 
ruled  on  the  admission  of  evidence  as  it  the 
application  had  been  in  evidence,  field,  that 
it  was  shown  that  the  exception  was  taken  and 
became  competent  on  tbe  introduction  of  the 
application. 

2.  Acts  1886.  c.  159,  declares  that  no  physi- 
cian shall  be  required  to  disclose  information 
acquired  in  attending  a  patient  which  was 
necessary  to  enable  him  to  prescribe  for  him, 
provided  that  the  judge  may  compel  such  dls- 
floEure  if  necessary  for  the  administration  of 
justice.  The  application  for  a  life  policy  con- 
tained a  stipulation  that  the  insured  waived 
all  provisions  of  law  excusing  or  prohibiting 
any  physician  from  disclosing  information  ac- 
quired by  attending  insured.  Held,  that  the 
waiver  in  the  application  was  binding  on  tbe 
beneficiary. 

Appeal  from  superior  court,  Boheson  coun- 
ty;   Moore,  Judge. 

Action  by  Mamie  Fuller  against  the 
Knights  of  Pythias.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

This  action  was  brought  by  the  plaintiff, 
the  widow  and  beneficiary,  to  recover  the 
sum  of  $1,000  upon  a  policy  of  insurance  is- 
sued upon  the  life  of  J.  R.  Fuller.  Tbe  pol- 
icy was  issued  and  based  upon  the  state- 
ments and  agreements  contained  In  his  ap- 
plication, and  made  a  part  of  the  contract 
Defendant  resisted  tbe  recovery  upon  the 
grounds:  First,  that  tbe  death  of  the  as- 
sured was  caused  or  superinduced  by  the 
use  of  intoxicating  liquors,  or  by  the  use  of 
narcotics  or  opiates.  In  violation  of  the  con- 
tract set  ont  in  the  application;  and,  sec- 
ond, tbat  tbe  assured.  In  his  application  for 
Insurance,  falsely  stated  tbat  be  was  not 
and  bad  not  been  afflicted  with  any  disease 
of  tbe  heart,  in  breach  of  his  warranty  of 
the  truth  thereof,  whereby  be  forfeited  the 
benefit  provided  In  tbe  policy;  and  upon  the 
trial  claimed  the  right  to  prove  such  cause 
of  death  and  false  statement  by  bis  phy- 
sicians. Dr.  McMillan  and  Dr.  Pope,  under 
40  S.B.-fi 


a  waiver  contained  In  the  application.  In  the 
following  words:  "And  I  hereby,  for  my- 
self, my  heirs,  assigns,  representatives,  and 
beneficiaries,  expressly  waive  any  and  all 
provisions  of  law  now  or  hereafter  in  force 
prohibiting  or  excusing  any  physician  here- 
tofore or  hereafter  attending  me,  profes- 
sionally or  otherwise,  from  disclosing  or  tes- 
tifying to  any  Information  acquired  thereby, 
or  making  such  physician  incompetent  as  a 
witness;  and  hereby  consent  that  any  such 
physician  may  testify  to  and  disclose  any 
Information  so  derived  or  received  in  any 
suit  or  proceeding  wherein  the  same  may  be 
material."  In  its  answer  defendant  set  up 
the  application  as  a  part  of  the  contract 
(Bobbltt  V.  Insurance  Co.,  60  N.  C.  70,  8  Am. 
Rep.  494),  and  relied  upon  the  terms  and 
conditions  therein  stated  as  specifically 
averred.  In  addition  to  the  case  on  appeal 
made  out  and  certified  on  the  16tb  day  of 
September,  1001,  there  appears  the  follow- 
ing, which  counsel  agreed  (agreement  filed 
in  this  court)  shall  be  Inserted  In  and  made 
a  part  of  tbe  case,  to  wit:  "At  the  request 
of  counsel  for  defendants,  and  without  no- 
tice to  the  plaintiff  or  her  counsel,  I  make 
the  following  statement,  to  be  added  to  the 
case  on  appeal  heretofore  settled  in  this  ac- 
tion: Tbe  defendants  offered  the  application 
for  the  policy  of  Insurance  sued  on,  as  I  now 
remember,  as  their  first  piece  of  evidence. 
Tbe  plaintiff  objected  upon  the  ground  tbat 
tbe  paper  offered  by  tbe  defendants  bad  not 
been  proved  to  be  what  It  purported  to  be. 
Thereupon  tbe  d^endants  offered  certain 
evidence  for  tbe  purpose  of  proving  It,  but 
were  unable  to  prove  it.  The  court  then 
stated  to  the  defendants'  counsel  that  they 
could  go  on  with  their  evidence,  and  that 
the  order  In  which  the  application  was  in- 
troduced was  of  no  Importance.  Certain  ex- 
ceptions to  tbe  admission  and  exclusion  of 
evidence  were  then  taken  by  the  defendants 
during  the  examination  of  their  witnesses. 
The  court  made  tbe  rulings  so  excepted  to, 
which  appear  In  tbe  statement  of  case  on 
appeal  heretofore  settled,  as  though  the  said 
application  had  been  In  evidence  when  they 
were  made.  In  other  words,  tbe  court  ruled 
as  matters  of  law  that  the  evidence  offered 
was  competent  or  Incompetent,  as  shown  hi 
the  statement  of  case  on  appeal,  just  as  it 
would  have  done  If  the  application  had  been 
admitted  before  such  rulings  were  made. 
Near  the  close  of  tbe  defendants'  evidence 
the  court  announced  that  a  new  trial  would 
be  ordered  unless  tbe  plaintiff  would  with- 
draw her  objection  to  said  application,  and 
such  objections  were  then  withdrawn,  and 
tbe  said  application  was  admitted  without 
objection.  I  intended  to  Insert  tbe  foregoing 
statement,  or  a  similar  statement.  In  tbe 
case  on  appeal  heretofore  settled.  Immedi- 
ately after  the  statement  that  the  application 
was  Introduced,  but  Inadvertently  failed  to 
do  so.  At  the  request  of  counsel  for  defend- 
ants, and  without  notice  to  the  counsel  for 
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plaintiff,  I  also  maJie  the  following  state- 
ment, to  be  added  to  the  case  on  appeal 
heretofore  settled:  During  the  examination 
of  the  physicians  who  were  examined  as 
wltneases  for  the  defendants,  as  shown  by 
the  case  on  appeal  heretofore  settled,  -certain 
questions  were  asked  by  the  defendants' 
counsel,  and  objected  to  by  the  plaintiff's 
counsel  as  Is  shown  by  the  case  on  appeal, 
and  some  of  said  objections  were  sustained 
by  the  court,  as  is  shown  by  the  case  on 
appeal.  In  rating  upon  some  of  these  objec- 
tions the  court  Instructed  Dr.  McMillan,  and 
perhaps  the  other  physician,  that  be  could 
not  testify  as  to  any  communication  made 
to  him  by  the  assured  while  he  was  attend- 
ing the  assured  as  his  physician,  and  could 
not  express  an  opinion  based  upon  knowl- 
edge of  the  condition  of  the  assured  acquired 
from  him  while  he  was  attending  him  as  his 
physician.  The  defendants  did  not  except 
to  said  instruction,  but  did  exc^t  to  the  rul- 
ings of  the  court  ap<Mi  the  objections  made 
by  the  plaintiff  to  certain  of  the  questions 
which  the  defendants'  counsel  asked  the  wit- 
nesses, as  is  shown  by  the  case  on  appeal. 
The  witnesses  testified,  as  Is  shown  by  the 
case  on  appeal.  The  court  did  not  insert  the 
statement  last  aboye  made  In  the  case  on 
appeal  for  the  reason  that  the  Instructions 
given  to  the  witnesses  were  not  excepted  to, 
and  for  the  further  reason  that  the  case  on 
appeal  shows  the  exceptions  taken  by  the 
defendants  to  the  rulings  made  by  the  court 
upon  the  yarlous  objections  made  by  the 
plaintiff  to  the  testimony  of  the .  physicians 
who  were  examined  as  witnesses  for  the  de- 
fendants. As  the  counsd  for  defendants 
request  that  the  foregoing  statements  be 
made  and  added  to  the  case  on  appeal,  I 
make  the  same,  and  now  direct  the  clerk  to 
copy  and  certify  the  whole  of  the  foregoing 
statements,  and  attach  the  same  to  the  case 
heretofore  settled,  before  transmitting  the 
transcript  to  the  supreme  court.  The  clerk 
will' first  certify  the  record  and  original  case 
on  appeal  in  the  usual  manner,  and  will  then 
properly  certify  a  copy  of  the  forgoing,  and 
attach  the  same  to  the  original  case  on  ap- 
peal.  This  24th  day  of  Septembo-,  1901. 
Fred  Moore.  Judge,"  etc.  There  were  many 
exceptions  taken  to  the  exclusion  of  evi- 
dence, failure  to  give  certain  special  Instruc- 
tions asked  to  be  given,  and  to  instructions 
given  by  the  court  A  verdict  was  rendered 
In  favor  of  plaintiff,  and  defendant  appealed. 

Patterson  &  McOormick,  for  appellant. 
McLean  &  McLean,  for  appellee. 

COOK,  J.  (after  stating  the  case).  De- 
fendant's counsd  insist  In  this  court  that  It 
did  not  have  a  fair  trial,  upon  the  grounds 
(in  part)  that  It  was  most  material  to  its  de- 
fease to  elldt  from  the  physicians  their  opin- 
ions, and  the  knowledge  they  possessed  of 
the  cause  of  assured's  death,  and  his  true 
physical  condition  (especially  as  to  his  heart) 
at  and  before  the  time  of  making  the  appli- 


cation, upon  which  Its  defense  was  based, 
which  Imowledge  they  had  obtained  while 
being  his  attending  physicians;  and  that 
they  had  a  right,  by  reason  of  the  waiver 
set  out  in  the  application,  to  have  their  evi- 
dence as  to  those  matters  submitted  to  the 
Jury;  but  that  the  court  below  excluded 
such  evidence,  and  confined  them  (the  phy- 
sicians) In  their  evidence  to  such  knowledge 
as  they  had  obtained  otherwise  than  as  at- 
tending physicians,  under  Act  18S5,  c  159, 
viz.:  "No  person  duly  authorized  to  prac- 
tice physic  or  surgery  shall  be  required  to 
disclose  any  Information  which  be  may  have 
acquired  in  attending  a  patient  in  a  profes- 
sional cliaracter,  and  which  information  was 
necessary  to  enable  him  to  prescribe  for 
such  patient  as  a  physician,  or  to  do  any 
act  for  him  as  a  surgeon:  provided  that 
the  presiding  Judge  of  a  superior  court  may 
compel  such  disclosure  if  in  his  opinion  the 
same  is  necessary  to  a  proper  administration 
of  Justice."  But  it  is  contended  by  plain- 
tiff's counsel  that  defendant  did  not  except 
to  the  Instruction  by  the  court  to  Dr.  Mc- 
Millan and  other  physicians  that  they  could 
not  testify  as  to  such  communications,  and 
could  not  express  an  opinion  based  on  such 
knowledge  so  acquired,  and  therefore  this 
court  cannot  review  such  ruling. 

The  record  In  the  case  is  conflicting  upon 
this  contention.  While  it  Is  stated  in  the 
"supplemental  statement  to  be  added,"  "The 
defendant  did  not  except  to  said  Instruc- 
tions," yet  it  does  appear  in  the  record,  upon 
the  examination  of  Dr.  McMillan,  who  was 
admitted  to  be  an  expert,  that  the  following 
questions  were  propounded  to  him,  excluded. 
and  exception  taken,  viz.:  "State,  doctw, 
for  what  purpose  you  administered  narcotics 
to  the  deceased,  JoBn  R.  Fuller.  *  •  • 
State,  doctor,  from  your  attendance  upon 
deceased,  from  having  treated  him,  and  from 
your  Icnowledge  of  his  habits  and  condition. 
If  you  can  give  an  opinion  as  to  the  cause 
of  bis  death.  *  •  •  Defendant  proposed 
to  show  by  this  witness  the  purpose  for 
which  he  att«ided  him  (Fuller)."  Bxclud- 
ed,  and  excepUon  taken.  Also,  upon  the  ex- 
amination of  Dr.  Pope,  who  was  admitted 
to  be  an  expert:  "From  your  knowledge  of 
the  deceased,  your  association  with  him,  and 
your  knowledge  of  his  use  of  whisky  and 
narcotics,  state  what,  in  your  opinion,  was 
the  cause  of  his  death."  Excluded  upon  ob- 
jection, and  excepted  to.  Also:  "From  what 
be  told  you  when  he  came  to  you  In  a  nerv- 
ous condition,  what  was  the  cause  of  his 
nervousness?"  Excluded  upon  objection, 
and  excepted  to.  Couple  these  questions 
with  the  statement  of  his  honor  (in  the  "ad- 
ditional statement")  that  "the  court  ruled  as 
matters  of  law  that  the  evidence  was  com- 
petent or  Incompetoit,  as  shown  in  the  state- 
ment of  the  case  on  appeal.  Just  as  it  would 
have  done  If  the  application  had  been  ad- 
mitted before  such  rulings  were  made,"  It 
clearly  appears  to  us  from  the  record  that 
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tbe  ^ceptlon  waa  taken,  and  became  com- 
petent apm  the  Introduction  of  the  applica- 
tion thereafter.  This  practice,  howeva:,  of 
admitting  evidence  oat  of  ita  order,  and  rul- 
ing np<w  evidence  upon  the  assumption  that 
other  evidoice  had  been  introduced,  or  that 
It  would  be  afterwards,  is  not  approved,  and 
should  not  be  followed.  The  confusion  in- 
volved in  the  trial  of  this  action  seems  to 
have  arisen  from  that  cause.  The  question, 
therefore,  first  requiring  our  decision  is 
whether  the  plaintiff  la  bound  by  the  waiver 
set  out  in  tbe  application,  notwithstanding 
tbe  statute  of  1885.  At  common  law  there  is 
no  privilege  extending  to  the  relation  be- 
tween patient  and  physician;  while,  aa  be- 
tween attorney  and  client,  the  attorney  In- 
trusted with  the  secrets  of  tbe  cause  by  tbe 
client  shall  not  be  compelled  to  give  evi- 
dence of  such  conversation  or  matters  of 
privacy  aa  come  to  his  knowledge  by  virtue 
of  such  trust  and  confidence,  but,  with  the 
client's  consent,  it  may  be  waived,  and  be 
may  be  compelled  to  testify.  The  i»4vllege 
between  patient  and  physician  created  by 
onr  statute  is  less  stringent  and  more  lax 
than  tliat  of  the  common  law  between  attor- 
ney and  client  As  between  the  latter,  the 
attorney's  mouth  is  sealed  for  all  time  (ex- 
cept by  consent  of  client),  and  he  cannot  be 
compelled  by  the  court  to  testify;  while  un- 
der onr  statute  it  is  provided  that  the  Judge, 
in  furtherance  of  the  administration  of  Jus- 
tice, may  compel  the  physician  to  disclose 
the  Information  acquired  by  him  from  his 
patient  We  are  therefore  of  the  opinion 
that  tbe  waiver  stated  In  the  application  la 
good  and  binding  upon  tbe  beneficiary,  and 
that  bis  honor  erred  In  excluding  the  testi- 
mony of  the  physician  as  to  knowledge  and 
information  acquired  from  deceased  while 
attending  him  professionally.  This  view  Is 
sustained  by  many  authorities  cited  by  the 
learned  counsel  of  defendant,  among  which 
are  RaUroad  Co.  v.  Martin,  41  Mich.  667,  S 
N.  W.  173;  Foley  v.  Royal  Arcanum,  78 
Hnn.  222,  28  N.  T.  Supp.  952;  Adreveno  v. 
Association  (C.  G.)  34  Fed.  870;  Dougherty 
V.  Inaurance  Co..  87  Hun,  15,  33  N.  T.  Supp. 
878. 

The  other  exceptiona  and  assignments  of 
error  seem  to  have  grown  out,  to  a  great  ex- 
tent, of  the  exclusion  of  tbe  evidoice  above 
stated,  and  causes  for  tbe  same  may  not 
again  arise.  We  therefore  deem  It  unneces- 
sary to  pass  upon  them. 

For  tbe  error  above  stated,  thore  will  have 
to  be  a  new  trial.    New  trial. 


HcCALL  V.  SOUTHERN  R7.  CO. 

(Snpreme  Court  of  North  Carolina.    Dec  10, 

1901.) 

RAILROADS  —  INJtTRT     TO     TRESPASSER     ON 
TRACK— EVIDENCE— INSTRUCTIONS-CON- 

TRIBtJTORT  NEGLIGENCE. 
1.  In  an  action  against  a  railroad  company 

for  injuries  to  a  person  on  the  trade,  evidence 


that  the  track  at  the  place  in  question  was 
much  used  as  a  walkway  by  the  pnblic  waa 
properly  received. 

2.  Under  Acts  1901,  c.  694,  providing  that  a 
defendant  introducing  evidence  after  moving 
for  a  nonsuit  thereby  waives  his  rights  under 
the  motion,  a  defendant  who  introduces  evi- 
dence after  moving  for  a  nonsuit  cannot,  on 
appeal,  assign  as  error  the  court's  ruling  tliwe- 
on. 

3.  In  an  action  against  a  railroad  company 
for  injuries  to  a  person  on  tlie  tracl:,  an  in- 
struction was  proper  that  if  a  grown  person 
is  evidently  inattentive  to  the  approach  of  a 
train,  and  in  a  position  of  such  apparent  dan- 

ger  that  ordinary  prudence  could  not  extricate 
er,  it  is  the  duty  of  the  engineer  to  warn  her 
at  once  by  signal,  and  stop  the  train,  if  neces- 
sary to  save  her,  if  he  conld  do  so  by  the  exer- 
cise of  proper  care. 

4.  An  instmction  in  an  action  for  injuries  to 
a  person  on  the  track,  which  authorized  a  re- 
covery if  plaintiff  was  in  a  position  of  evident 
peril  from  which  ordinary  care  on  her  part 
would  not  save  her,  and  defendant  saw  ner, 
or  "could  have  seen  her  position,  by  keeping 
a  proper  lookout"  in  time  to  give  warning  or 
stop  its  train,  and  it  did  not  do  so,  is  not  preju- 
dicial to  defendant  in  containing  tbe  statement 
if  it  "could  have  seen  her  position  by  keeping 
a  proper  lookout"  where  the  engineer  testified 
he  saw  plaintiff  in  time  to  have  stopped  the 
train  befMe  it  reached  her. 

5.  The  court,  after  instructing  that  the  plain- 
tiff must  exercise  due  care,  and,  if  she  does 
not  and  brings  the  injury  on  herself,  her  own 
negligence  is  the  proximate  cause,  and  recov- 
ery is  barred,  and  that  it  was  negligent  for 
her  to  Ko  on  the  track,  instructed  that,  if  the 
plaintiff^  was  in  a  position  of  peril,  and  the  de- 
fendant negligently  failed  to  avoid  the  injury 
by  stopping  the  train,  then  the  plaintiff  would 
not  be  guilty  of  contributory  negligence,  as  her 
negligence  would  not  be  the  proximate  cause. 
Beld,  that  the  instruction  was  not  contradic- 
tory. 

Montgomery  and  Cook,  JJ.,  dissenting. 

Appeal  from  superior  court  Mecklenburg 
county;  Hoke,  Judge. 

Action  by  M.  J.  McCall  against  the  South- 
em  Railway  Company.  From  a  judgment  in 
favor  of  the  plaintiff,  the  defendant  uppenls. 
Affirmed. 

Q.  F.  Bason  and  A.  B.  Andrews,  Jr.,  fOT 
appellant.  Osborne,  Maxwell  &  Keerans,  for 
appellee. 


FURCHES.  C.  J.  Tbe  plaintiff  was  injur- 
ed by  the  defendant's  train,  and  brings  this 
action  for  damages.  The  defendant  is  now, 
and  w^s  at  the  time  of  the  injury,  oi)eratlng 
two  railroads  that  ruu  Into  tbe  city  of  Char- 
lotte. One  of  them  Is  known  as  tbe  Atlantic, 
Tennessee  &  Ohio  Railroad,  from  Charlotte 
to  StatesTllIe,  and  tbe  other  runs  to  the  city 
of  Atlanta,  Ga.,  and  is  known  as  the  Atlanta 
&  Charlotte  Air  Line  Railroad.  In  passing 
through  the  city  of  Charlotte,  the  tracks  of 
these  two  roads  parallel  each  other  for  a 
considerable  distance,  and  for  a  considerable 
distance  these  tracks  are  not  more  than  eight 
feet  apart  and  the  projection  of  tbe  coaches 
on  these  roads  is  something  near  two  feet 
and  a  half  beycmd  tbe  rails  of  tbe  track;  so 
that  when  the  coaches  on  the  two  roads  pass 
each  other,  they  leave  a  space  between  them 
of  not  more  tbaa  three  feet  and  a  half,  U 
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tliat  mnch.  At  the  time  the  plaintiff  was  In- 
jured, the  train  on  the  Atlantic,  Tennessee 
&  Ohio  road  and  the  train  on  the  Air  Line 
were  passing  each  other;  the  Atlantic,  Ten- 
nerssee  &  Ohio  train  going  north,  and  the  Air 
Line  going  south.  The  plaintiff  was  walking 
north  on  the  Atlantic,  Tennessee  &  Ohio 
road,  when  she  heard  the  train  of  that  road 
coming,  and  stepped  off  the  track  of  that 
road  to  let  the  train  pass,  and  was  looking 
at  that  train  as  it  approached.  She  had  her 
little  boy,  six  years  old,  with  her,  and  he 
became  very  much  frightened,  and  she  bad 
to  hold  him  to  keep  him  out  of  danger  of  be- 
ing run  over.  While  she  was  thus  standing 
between  the  tracks  of  the  Atlantic,  Tennes- 
see &  Ohio  road  and  the  Air  Line  road,  the 
two  trains  passed  her  at  the  same  moment 
of  time,  one  on  one  side  and  the  other  on  the 
other,  when  she  was  struck  by  the  Atlanta 
Air  Line  train,  and  received  the  Injuries  com- 
I^alned  of.  It  was  in  evidence  that  these 
tracks  were  much  traveled  by  footmen  in 
passing  from  one  part  of  the  city  to  the  oth- 
er, although  the  public  was  notified  not  to  do 
so.  The  conductor  on  the  Atlanta  Air  Line 
testified  that  he  was  running  his  train  at  the 
rate  of  6  or  7  miles  an  hour;  that  he  saw 
the  plaintiff  and  the  little  boy  when  he  was 
125  or  200  yards  from  them,  and  could  have 
stopped  his  train  before  reaching  them,  but 
did  not  think  them  In  danger.  These  seem 
to  be  the  substantial  facts  as  disclosed  by 
the  evidence.  The  following  Issues  were 
submitted  to  the  Jury,  and  found  as  indicat- 
ed: 

"(1)  Was  the  plaintiff's  injury  caused  by 
the  negligence  of  the  defendant?  Yes.  (2) 
Was  plaintiff  guilty  of  contributory  negli- 
gence? No.  (3)  What  damage  is  plaintiff 
entitled  to  recover?  $900."  There  are  two 
exceptions  to  evidence,  but  they  are  the 
same  In  substance  and  legal  effect.  The 
plaintiff  introduced  evidence  to  show  that 
the  defendant's  track,  where  the  plaintiff 
was  injured,  was  much  used  as  a  walkway 
l)y  the  public.  To  this  the  defendant  ob- 
jected and  excepted.  But  it  seems  that  the 
ruling  of  the  court  is  sustained  by  Cox  v. 
Railroad  Co.,  126  N.  C.  106,  35  S.  B.  237;  Id., 
123  N.  C.  604,  31  S.  E.  848;  and  Arrowood  ▼. 
Railroad  Co.,  126  N.  C.  630,  86  S.  E.  151. 

The  defendant  assigns  for  error:  "(1)  The 
admission  by  the  court  of  evidence  duly  ex- 
cepted to  by  defendant,  which  is  the  grounds 
of  defendant's  first  exception.  (2)  The  re- 
fusal of  the  court  to  nonsuit  the  plaintiff  at 
the  close  of  the  plaintiff's  evidence,  which  is 
the  ground  of  defendant's  second  exception. 
(3)  The  refusal  of  the  court  to  nonsuit  the 
plaintiff  at  the  close  of  the  whole  evidence, 
which  Is  the  ground  of  defendant's  third  ex- 
ception. (4)  To  the  charge  of  the  court  as 
is  set  out  In  defendant's  exceptions  number- 
ed 4  to  7,  inclusive.  (5)  The  refusal  of  the 
court  to  grant  a  new  trial  as  prayed  for  by 
defendant,  which  is  covered  by  defendant's 
eighth  exception." 


The  first  exception  as  to  the  admission  of 
evidence  has  already  been  disposed  of,  and  Is 
not  sustained. 

The  second  exception  cannot  be  sustained. 
Several  decisions  of  this  court  and  the  act  of 
the  legislature  of  1901  (chapter  594)  are 
against  it.  Parller  t.  Railway  Co.  (at  this 
term)  39  S.  K  961. 

The  third  exception  cannot  be  sustained. 
There  Is  certainly  enough  evidence  to  carry 
the  case  to  the  Jury. 

"(4)  To  the  charge  of  the  court  as  is  set 
out  in  defendant's  exceptions  numbered  4  to 
7,  Inclusive."  We  find  some  difllculty  in  dis- 
cussing this  exception,  for  the  reason  that 
none  of  them  are  numbered  In  the  record. 
They  seem  to  be  Indicated  by  letters  desig- 
nating certain  paragraphs  hi  the  charge  of 
the  court  as  excepted  to.  The  first  of  them 
Is  as  follows:  (a)  "But  If  a  grown  person  Is 
evidently  inattentive  to  the  approach  of  the 
train,  and  in  a  position  of  such  apparent  dan- 
ger that  ordinary  prudence  could  not  extri- 
cate them,  then  In  that  case  It  becomes  the 
duty  of  the  engineer  to  warn  them  at  once 
by  signal,  and  stop  the  train,  if  necessary  in 
order  to  save  them.  If  he  could  do  so  by  the 
exercise  of  proper  care."  If  this  paragraph 
stopped  with  the  word  "train"  in  the  second 
line  (of  the  printed  matter),  it  would  be  ob- 
jectionable, and  under  the  condemnation  of 
Neal  V.  Railroad  Co.,  126  N.  C.  638.  36  S.  E. 
117,  49  L.  R.  A.  684.  But  as  it  does  not,  and 
is  connected  with  the  balance  of  the  para- 
graph by  the  conjunction  "and,"  which 
makes  it  necessary  that  the  other  facts  stat- 
ed should  be  found,  we  do  not  think  It  is. 
Taking  it  altogether,  it  does  not  conflict  with 
Neal  V.  Railroad  Co.,  and  is  sustained  by 
McLamb  v.  Railroad  Co.,  122  N.  O.  862,  29 
S.  E.  894. 

The  next  exception  is  to  the  following  par- 
aufraph  in  the  charge  of  the  court:  (c)  "If 
tlie  plaintiff,  under  all  the  evidence  of  this 
case,  was  in  a  position  of  evident  peril,  from 
which  ordinary  care  on  her  part  would  not 
save  her,  and  defendant  saw  her,  or  could 
hare  seen  her  position,  by  keeping  a  proper 
lookout.  In  time  to  have  warned  her,  or  stop- 
ped its  train  and  saved  her,  under  those  cir- 
cumstances it  was  the  duty  of  the  engineer 
to  stop  the  train  in  time  to  have  avoided  the 
Injury;  and  if  he  did  not  do  It,  then  you 
should  answer  the  first  issue  'Yes,'  if  this 
was  the  proximate  cause  of  this  woman's  in- 
jury." We  do  not  think  the  defendant's  ex- 
ception to  this  paragraph  can  be  sustained. 
It  was  not  necessary  for  the  charge  to  have 
stated,  "or  could  have  seen  her  position  by 
keeping  a  proper  lookout,"  as  the  engineer 
testified  that  he  saw  her  125  or  200  yards 
from  where  he  was  standing,  and  in  time 
to  have  stopped  the  train  before  it  reached 
her.  But  we  are  unable  to  see  that  this  un- 
necessary part  of  the  charge  could  have  dam- 
aged the  defendant;  and,  stripped  of  this 
sentence,  it  is  sustained  by  Neal  v.  Railroad 
(^.  and  McLamb  v.  Railroad  Co.,  supra. 
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Tbe  next  paragraph  excepted  to  is  tn  sub- 
stance, If  not  In  the  very  language,  as  the 
first  inragraph  quoted  In  this  opinion. 

The  defendant's  next  exception  is  to  the 
following  paragraplis  of  his  honor's  charge: 
(0  "The  plaintiff  is  required  to  exercise  due 
care;  but  if  she  falls  to  do  so,  and  thereby 
brings  Injury  on  herself,  then  her  own  neg- 
ligence is  the  proximate  cause  of  her  Injury, 
ami  she  lias  not  the  right  to  recover.  It 
was  negligent  for  her  to  go  on  this  track." 
(!;>  "If  you  answer  the  fli'st  issue  'Yes,'  and 
then  say  that  the  defendant  was  negligent 
tiecause  it  failed  to  stop  tbe  train,  and  be- 
cause it  could  have  stopped  It  by  the  exer- 
cise of  proper  care,  then  the  defendant  is 
responsible,  notwithstanding  her  negligence. 
Her  negligence  in  this  case  would  not  l>e 
the  proximate  cause.  While  she  may  have 
been  negligent  In  going  on  the  track,  if  you 
find  that  after  she  got  in  the  position  of  peril 
the  company  negligently  failed  to  avoid  the 
Injury  by  stopping  the  train,  then  it  would 
not  be  contributory  negligence  on  her  part, 
because  they  failed  to  stop  the  train  after 
she  was  in  a  position  of  peril,  and  could  not 
get  out  of  the  way  in  time  to  avoid  the  in- 
jury. If  you  find  these  to  be  the  facts,  then 
you  will  answer  the  second  Issue  'No,'  there 
was  no  contributory  negligence  on  her  part." 
These  paragraphs  are  not  as  lucid-  as  the 
charges  of  his  honor  usually  are.  They  are 
only  apparently  involved,  and  to  some  ex- 
tent seem  to  lie  contradictory.  But,  while 
this  may  seem  to  be  so,  we  do  not  think  they 
are.  It  is  contended  by  the  defendant  that 
the  court  charged  the  jury  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and 
then  charged  them  that  she  was  not  gtiilty 
of  contributory  negligence.  This  apparent 
conflict  grew  out  of  the  fact  that  no  Issue 
was  submitted  as  to  whose  negligence  was 
the  proximate  canse  of  the  injury.  And 
while  it  is  thought  best  not  to  have  too  many 
issues,  yet,  as  contributory  negligence  has  to 
be  pleaded,  and  a  separate  issue  submitted 
a.s  to  tliat.  it  seems  that  it  would  be  entirely 
proper,  if  not  best,  to  submit  a  direct  issue 
to  the  jury  that  they  may  say  by  a  direct 
finding  whose  negligence  caused  the  injury. 
But  we  do  not  think  this  charge,  properly  un- 
derstood. Is  contradictory.  Nor  do  we  see 
that  the  defendant  has  been  prejudiced  by 
the  manner  in  which  it  Is  stated. 

We  have  considered  all  of  the  defendant's 
exceptions  appearing  on  the  record,  and,  as 
there  Is  no  eighth  exception,  we  cannot  con- 
sider the  fifth  assignment  of  error.  Upon  a 
careful  examination  of  the  whole  record,  we 
find  no  substantial  error,  and  the  judgment 
appealed  from  Is  affirmed. 

MONTGOMERY,  J.,  dissents. 

COOK.  J.  (dissenting).  There  are  only  two 
views  cf  tbe  case  In  wbich  defendant  com- 
pany can  be  considered  to  have  been  guilty 
of  negligence,  and  there  is  no  evidence  to 


support  either.  The  first  is  that  If  the  en- 
gineer, when  he  saw  plaintiff  walking  on 
the  track  of  the  other  railroad  (150  or  2(X) 
yards  away),  knew  that  the  train  he  was 
meeting  was  coming  at  such  a  rate  of  speed 
that  the  two  trains  would  meet  just  at  that 
point  where  plaintiff  would  be  when  they 
met,  or  that  the  child  was  frightened  and 
attracting  her  attention,  and  tliat  the  oil 
mill  near  by  was  running  and  making  such 
a  noise  that  she  could  not  hear  the  train, 
and  tliat  she  would  remain  there  between  the 
tracks  until  the  trains  met,  then  and  In  that 
event  it  would  have  been  negligence  not  to 
increase  his  speed  to  such  a  high  rate  as  to 
pass  her  before  meeting  the  other  train,  or  to 
have  slowed  his  speed,  or  stopped,  so  as  to 
allow  the  other  train  to  pass  her  first.  The 
second  is  that  If  the  engineer,  after  discov- 
ering her  peril  (which  did  not  exist  until  the 
two  trains  were  closing  in  on  her),  could 
have  stopped  the  train,  and  prevented  the 
Injury,  and  failed  to  use  his  best  efforts  to 
do  so,  then  defendant  company  would  be 
guilty  of  negligence.  It  is  certain  that  the 
engineer  had  a  right  to  assume  that  plaintiff 
could  and  would  take  care  of  herself  and 
boy,  whom  she  was  caring  for  and  protect- 
ing. No  obstruction  existed  to  prevent  her 
from  getting  off  the  track  on  the  opposite 
side,  rather  than  between  the  tracks,  while 
in  sight  of  two  trains  coming  from  opposite 
directions,  and  tbe  law  does  not  Impose  up- 
on engineers  the  duty  of  supposing  that  peo- 
ple will  do  the  foolish,  rather  than  the  sen- 
sible, thing.  Or  there  may  be  a  third  view, 
to  wit,  that  It  was  negligence  in  defendant 
company  In  placing  the  two  parallel  tracks  so 
close  together  that  trespassers  could  not 
stand  with  safety  between  trains  meeting 
along  the  route;  but  I  do  not  sul>scribe  to 
such  a  doctrine.  I  therefore  think  tbe  court 
erred  in  not  sustaining  the  motion  to  nonsuit 


HORD  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North   Carolina.    Dec.   10, 

1901.) 

RAILROADS  —  KILLING     OF    TRESPASSER     ON 

TRACK— EVIDENCB-SUPFICIENCY 

— INSTRHCnONS. 

1.  In  an  action  against  a  railroad  company 
for  the  killing  of  a  pei*son  on  the  track,  evi- 
dence that  tbe  track  is  used  by  the  public  as 
a  walkway  is  admissible. 

2.  In  an  action  against  a  railroad  company 
for  killing  on  the  track  a  person  shown  to 
have  been  intoxicated,  an  instruction  that  the 
deceased  was  guilty  of  contributory  negligence 
vinless  he  was  in  a  "helpless  condition"  was 
not  prejudicial  in  omitting  the  word  "apparent- 
ly" before  "helpless  condition." 

3.  Plaintiff's  intestate  was  seen  on  defend- 
ant's track  in  a  drunken  condition.  The  next 
morning  he  was  found  lying  lengthwise  with 
the  track  on  the  end  of  the  cross-ties  outside 
the  rail,  with  his  head  and  one  arm  crushed, 
and  with  grease  on  his  hair,  face,  and  clothing. 
f/eld,  that  the  questions  whether  he  was  killed 
liy  a  train  and  the  negligence  of  the  railroad 
company  were  for  the  jury. 

Cook,  J.,  dissenting. 
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Appeal  from  superior  court  Oaston  comi- 
ty;  Starbnck,  Judge. 

Action  by  J.  G.  Hord  against  the  South- 
em  Railway  Company.  From  a  Judgment 
In  favor  of  the  plaintiff,  the  defendant  ap- 
peals.   Adirmed. 

Oeo.  F.  Bason  and  A.  B.  Andrews,  Jr.,  tor 
appellant    A.  G.  Mangum,  for  appellee. 

FURCHES,  C.  J.  This  is  an  action  for 
damages  upon  the  allegation  that  the  plaln- 
tllTs  Intestate  was  killed  by  the  negligence 
of  the  defendant  The  intestate  was  seen 
between  8  and  9  o'clock  the  night  he  was 
killed,  In  a  drunken  condition,  lying  on  the 
ground  near  the  defendant's  railroad  track, 
asleep.  He  was  aroused  from  his  sleep  by 
some  friends,  who  helped  him  up  and  upon 
bis  feet  These  friends  started  him  home, 
which  was  only  a  few  hundred  yards  off, 
and  went  wltti  him  a  part  of  the  way,  which 
was  down  the  track  of  the  railroad,  and 
would  have  gone  with  him  all  the  way 
home,  but  be  objected,  saying  that  he  could 
take  care  of  himself.  This  was  near  the  cor- 
porate boundary  line  of  the  town  of  Kings 
Mountain,  and  the  next  morning  he  was 
found  dead  a  short  distance  outside  of  the 
corporate  limits.  When  found,  he  was  lying 
lengthwise  with  the  track  of  the  road,  on 
the  end  of  the  cross-ties  outside  of  the  rail, 
with  the  top  of  bis  head  crushed,  a  hole  torn 
In  his  Jaw,  his  arm  crushed  above  the  elbow 
and  severed  from  the  body,  except  a  little 
piece  of  skin,  with  grease  on  his  hair,  face, 
and  clothing.  No  one  saw  him  killed,  so 
far  as  the  evidence  showed.  It  wns  In  evi- 
dence that  the  passenger  train  of  the  defend- 
aiit  passed  over  that  road  shortly  after  11 
v'clock  the  night  the  intestate  was  killed, 
going  south,  and  running  at  the  rate  of 
about  30  miles  an  hour.  There  was  evi- 
dence that  there  were  two  crossings,— one 
some  50  yards  before  reaching  the  place 
where  the  Intestate  was  killed,  and  the  oth- 
er some  300  yards  further  on.  There  was 
evidence  tending  to  show  that  the  whistle 
was  not  sounded,  and  that  a  man  on  the 
track  where  the  intestate  was  killed  could 
have  been  seen  for  200  yards,  by  reason  of 
the  headlight  of  the  engine,  if  there  bad 
been  a  proper  lookout 

There  are  but  three  exceptions.  One  is  as 
to  evidence  as  follows:  "Question.  Do  peo- 
Ide  walk  along  the  track  at  that  tlme7' 
This  question  was  allowed  over  the  objection 
of  the  defendant  and  defendant  excepted, 
and  was  answered  as  follows:  "Yes,  sir; 
they  walk  there  every  day,— the  people  from 
the  mill."  We  cannot  sustain  this  excep- 
tion. McOall  v.  Railway  Co.  (at  this  term) 
40  S.  E.  67. 

The  next  exception  is  as  follows:  "(a)  In- 
asmuch as  It  appears  that  the  Intestate  was 
negligent  I  charge  you  to  answer  the  sec- 
ond issue  'Yes,'  unless  yon  find  that  he  was 
In  a  helpless  condition;  and  the  burden  is 


on  the  plaintiff  to  satisfy  you  by  a  prepon- 
derance of  the  evidence  that  his  Intestate 
was  In  a  helpless  condition;  but  if  you  are 
so  satisfied,  you  will  answer  the  second  is- 
sue 'No.' "  The  nsual  charge  is:  "If  he  is  In 
an  apparently  helpless  condition."  But  as 
the  burden  of  showing  this  fact  was  upon 
the  plaintiff,  we  do  not  see  that  the  defend- 
ant has  cause  to  complain,  supposing  there 
may  be  a  shade  of  difference  between  them, 
and,  if  there  is  not,  the  charge  of  the  court 
Is  sustained  by  McCall  v.  Railway  Co.  (at 
i  this  term)  40  S.  E.  67,  and  authorities  there 
cited.  Brinkley  v.  RaUroad  Co.,  126  N.  C.  88. 
35  S.  E.  238. 

The  next  exception  Is  to  the  refusal  of  the 
court  to  nonsuit  the  plaintiff  at  the  close  of 
the  evidence,  and  this  exception  Is  grounded 
principally,  as  we  understand,  upon  the  fact 
that  as  the  intestate  was  not  found  upon 
the  track,  it  could  not  be  presumed  that  he 
was  killed  by  the  defendant's  train;  and, 
further,  as  be  was  not  found  on  the  track 
of  the  road,  it  could  not  be  inferred  or  pre- 
sumed from  the  fact  that  he  was  killed  that 
the  engines  was  negligent  in  not  seeing 
him  and  stepping  the  train.  But  this  excep- 
tion seems  to  be  answered,  and  the  court  sus- 
tained, by  Powell  v.  Railway  Co.,  125  N.  C. 
370,  34  S.  B.  530,  and  Cox  v.  Raih-oad  Co.. 
123  N.  O.  604,  31  S.  B.  848,  and  other  cases. 
Affirmed. 

COOK,  J.  (dissenting).  Plaintiff's  intes- 
tate was  found,  soon  in  the  morning,  dead, 
lying  upon  the  cross-ties  near  the  rail  of  de- 
fendant company's  track,  with  a  wound  on 
his  jaw,  marks  on  his  face,  a  hole  in  his 
head  (where  his  skull  had  been  broken  In) 
"bigger  than  a  hen's  egg,  •  •  •  bis  arm 
cut  off  right  at  the  elbow,  with  oil  on  his 
coat,  in  his  hair,  and  on  bis  face."  During 
the  night  before,  he  was  found  near  the  rail- 
road track  by  some  friends,  in  a  drunken 
condition,  and  they  started  him  on  his  way 
home,  a  short  distance  away.  He  was  lying. 
when  found  next  morning,  not  at  or  near  a 
public  crossing,  but  was  50  yards  from  the 
nearest  and  300  or  400  yards  from  the  n^t 
nearest  public  crossing;  that  is,  he  was  be- 
tween them.  There  is  no  evidence  showing 
how,  by  whom  or  what  why,  or  under  what 
circumstances  be  was  killed.  His  condition 
and  position  were  the  only  circumstances 
from  which  the  Jury  could  infer  that  he  wns 
killed  by  defendant  company's  train.  As- 
suming that  the  Jury  were  Justified  in  find- 
ing that  he  was  killed  by  one  of  the  trains 
passing  during  that  nigbt,  then  we  are  con- 
fronted with  the  proposition:  Is  negligence 
presumed  from  the  mere  fact  that  a  man  is 
killed  by  a  train  at  a  point  on  the  railroad 
where  the  public  have  no  right  in  common 
with  the  railroad  company?  If  so,  the  de- 
mands for  rapid  travel  and  speedy  carriage 
of  freight  pressed  upon  railroad  companies 
by  the  necessities  and  requirements  of  this 
progressive  age  and  a  constantly  increasing 
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commerce,  must  be  d^led  in  defer^ice  to 
the  trespasser  or  dmnkard  wbo  may  cboose 
to  appropriate  to  his  own  use  the  right  of 
way  rightfully  owned  by  another,  to  the  an- 
noyance,  hindrance,  and  damage  of  those 
who  have  paid  a  valuable  consideration  for 
the  passage  of  themselves  and  carriage  of 
their  freight  over  the  same  in  a  stated  length 
of  time,  as  regulated  by  the  schedules.  Why 
license  and  demand  rapid  transit,  and  then 
punish  it  with  a  presumption  if  it  la  obeyed? 
The  presumption  of  law  is  that  the  exercise 
of  a  right  or  duty  is  rightfully  and  law- 
fully done,  and  the  contrary  must  be  shown. 
The  engineer  of  a  train  is  entitled— has  a 
right— to  presume  that  the  track  is  clear, 
and,  except  at  public  crossings,  or  such 
places  where  others  have  a  right  In  ccHnmon, 
his  chief  concern  is  to  look  out  for  obstmc- 
tlons  or  defects  in  the  road  in  defense  and 
protection  of  his  passengers  and  cargo,  and 
not  for  the  safety  of  those  who  deem  their 
lx>dle8  and  lives  of  so  little  value  as  to  will- 
foUy  and  wantonly  thrust  them  In  dangerous 
places  and  in  perilous  conditions.  Why 
shonld  the  law  impose  a  special  duty  upon 
railroad  companies  to  maintain  a  lookout 
wltb  the  view  of  promoting  the  safety  of 
sncb  persons?  If  the  engineer  dlscovera 
sncb  a  person  on  the  track  in  an  ai^arently 
be^less  condition,  then  it  is  his  duty  to  use 
tv&ry  available  means,  consistent  with  the 
safety  of  his  passengers,  to  prevent  Injury 
to  lilm.  In  Murcb  v.  Railway  Co.,  78  Hon, 
601,  28  N.  T.  Supp.  490,  deceased  was  In  an 
intoxicated  condition,  wandered  upon  de- 
fendant's track  In  the  city  of  Rochester,  and 
fdl  or  voluntarily  laid  down  upon  the  track, 
and  wait  to  sleep,  and  was  run  over  and 
killed  by  one  of  the  passing  trains  In  the 
afternoon.  When  the  train  was  within  400 
or  SCO  feet,  the  brakeman  upon  the  engine 
di8cov«:«d  an  object  upon  the  track,  but  was 
not  able  to  determine  what  it  was.  He 
called  the  engineer's  attrition  to  It,  and  he 
was  not  able  to  distinguish  what  it  was,  un- 
til the  engine  was  within  200  or  250  feet, 
when  he  discovered  that  the  object  was  a 
man.  He  immediately  reversed  his  engine, 
gave  the  signal  to  ai^ly  the  brakes,  and  did 
all  he  could  to  stop  the  train  before  reaching 
him,  but  failed.  The  corat  held  that  it  was 
not  the  duty  of  the  engineer  to  slow  up  or 
stop  his  train  before  he  became  aware  that 
the  object  upon  the  track  was  a  human  be- 
ing. He  had  the  right  to  assame.  In  the  first 
instance,  that  If  It  was  a  man,  he  would 
leave  the  track.  In  Smith  v.  Fordyce  (Tex. 
Sup.)  18  S.  W.  663,  where  the  evidence  show- 
ed that  deceased,  while  Intoxfcated,  tres- 
passed upon  the  railroad  track  in  the  night, 
sat  down  beside  the  track,  and  fell  asleep, 
and  was  struck  and  kflled  by  a  passing  train, 
the  court  held  that  the  railroad  company 
would  not  be  liable  unless  Its  servants,  after 
seeing  his  peril,  took  no  steps  to  avoid  the 
accident,  and,  if  they  did  not  see  Um  in  time 
to  avoid  the  accident,  the  railroad  would  not 


be  liable.  In  Sullivan  t.  Railway  Co.  (Tex. 
Olv.  Aw».)  36  S.  W.  1020,  1022,  plainUffs 
pleadings  alleged  that  deceased,  when  killed, 
was  lying  on  defendant's  track  asleep  and 
unconscious,  in  a  helpless  condition,  being 
In  a  state  of  intoxication.  The  court  held 
that  deceased,  being  on  the  track  in  such  a 
condition,  was  negligent,  and,  in  order  to 
fix  liability  on  defendant,  it  was  necessary 
to  show  that  its  servants  saw  deceased  on 
the  track  in  time  to  have  avoided  bis  death, 
and  their  failure  then  to  use  proper  care 
to  prevent  it.  In  this  case  there  is  no  evi- 
dence to  show  that  he  was  on  the  track  in 
any  position,  whether  standing,  walking,  run- 
ning, lying  down,  or  otherwise.  Nor  is  there 
any  evidence  that  he  was  seen  by,  or  could 
have  been  seen  and  recognized  as  a  man  by, 
the  engineer,  had  he  been  keeping  a  vigilant 
lookout;  or,  if  he  got  on  the  track  in  front 
of  the  engine,  there  is  no  evidence  to  show 
whetho:  he  was  on  it  when  the  engine  came 
in  sight,  or  got '  on  It  Just  as  it  came  near 
to  him,  or  attempted  to  do  so,  and  was  in- 
jured in  the  attempt  From  the  condition 
hi  which  he  was  found,  the  natural  infer- 
ence is  that  he  was  not  on  the  track,  other- 
wise his  body  would  have  shown  greater 
mutilation;  or,  shonld  he  have  been  lyhig 
ux>on  or  near  the  track  in  such  a  way  that 
the  engineer  might  have  seen  the  object, 
and  taken  it  to  be  a  bundle  of  paper,  rub- 
bish, or  coat  (as  was  the  case  In  Railroad 
C5o.  V.  Kelly,  35  O.  0.  A  671,  93  Fed.  745). 
then  it  would  not  have  been  his  duty  to  stop 
the  train.  Any  of  these  conditions  may  or 
may  not  have  existed,  and.  In  the  absence 
of  any  evidence.  It  cannot  be  sound  law  to 
presume  negligence,  and  cast  the  burden  of 
proof  upon  the  party  who,  In  all  other  busi- 
ness enterprises,  is  presumed  to  be  innocent. 
Nor  is  It  tenable  to  substitute  suspicion  for 
evidence;  for  it  Is  held  that  "there  is  no 
presumption  in  this  state  of  negligence 
against  railroad  companies  upon  simple 
proof  of  injuries  or  death  caused  by  their 
trains"  (Upton  v.  Railroad  Co.,  128  N.  C. 
173,  on  page  176,  38  S.  E.  737),  which  I  con- 
ceive to  be  the  true  and  sound  doctrine,  and 
to  which  I  shall  strlctiy  adhere.  Then,  ap- 
plying this  rule  in  this  case,  the  record  fail- 
ing to  show  any  evidence  establishing  negli- 
gence, his  honor  shonld  have  Bustained  the 
motion  to  nonsuit  the  plalntUE, 


STATB  y.  HOWARD  et  al.  (OOLD-BRIOK 

CASE). 

(Supreme  C36nrt  of  North   Carolina.     Dec.  8, 

1901.) 

CONSPIRAOT  TO  DEFRAUD— INDICTMENT— AL- 
LBGATION  or  MBANS— BILL  OF  PARTICU- 
LARS —  JOINDER  OF  COUNTS  —  BLBCTION  — 
TRIAL-BKCLUSION  OF  JURORS— RBMARKS 
OF  COURT. 

1.  Where,  on  a  prosecntion  for  conspiracy  to 
defraud,  three  of  the  counts  are  simply  a  de- 
scription of  the  same  transaction  in  different 
ways,  tile  Joinder  is  not  objectioaable.  - 
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2.  The  joinder  of  seTeral  counts  containing 
a  dexoi'iption  of  the  same  transaction  in  dif- 
ferent ways  being  unobjectionable,  it  is  not  nec- 
essary that  there  should  be  as  election. 

3.  The  indictment  need  not  set  out  the  means 
by  which  the  conspiracy  was  to  be  executed. 

4.  Code  Civ.  Proc.  f  259,  provides  that  the 
court  may  order  a  bill  of  particulars  of  the 
claim  of  either  party  to  hie  furnished.  Hel4, 
that  where,  on  a  prosecution  for  conspiracy  to 
defraud,  particulars  were  fully  furnished  by 
certain  counts  of  the  indictment  which  were 
nol  pros'd  at  the  instance  of  defendants,  and 
after  the  close  of  the  evidence,  they  were  in 
full  possession  of  all  information  which  a  bill 
of  particulars  could  have   furnished  them. 

5.  The  ordinance  of  conspirators  of  1306  (33 
Edw.  I.)  having  been  merely  declaratory  of  the 
common  law  as  then  existing  in  regard  to 
crimes  enumerated  in  the  act,  leaving  the 
common  law  applicable  to  all  other  forms  of 
conspiracy,  a  conspiracy  to  defraud  is  a  crime 
at  common  law,  though  not  mentioned  in  such 
ordinance. 

6.  Code,  §  413,  provides  that  no  judge,  in 
giving  a  charge  to  a  petit  jury,  shall  give  an 
opinion  whether  a  fact  is  proven.  On  a  mo- 
tion to  exclude  the  witnesses  on  a  prosecution 
for  conspiracy,  the  judge  remarked  that  the 
witnesses  might  be  excluded,  except  two,  whose 
high  character  forbade  the  idea  that  either 
would  be  influenced  by  the  testimony  of  the 
other.  Held,  that  the  remark  was  not  error; 
judges  not  being  prohibited  by  the  common 
law  from  expressing  an'  opinion  on  the  facts, 
and  it  appearing  that  no  juror  had  been  se- 
lected when  the  remarks  were  made,  and  that 
no  fact  bad  been  shown  in  evidence. 

7.  A  sentence  imposing  imprisonment  in  the 
penitentiary  on  conviction  of  a  conspiracy  to 
defraud  is  proper. 

Furcbes,  C.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Guilford  coun- 
ty;  Counclll,  Judge. 

J.  L.  Howard  and  others  were  convicted 
of  a  consplraicy  to  defraud,  and  they  appeal. 
Afflrnied. 

The  following  is  the  Indictment  In  tbe 
case: 

"State  of  North  Carolina,  Guilford  County. 
Superior  Court,  June  Term,  A.  D.  1901.  The 
jurore  for  the  state,  upon  their  oath,  pre- 
sent, that  J.  L.  Howard,  alias  Frank  Thomp- 
son, A.  I...  Daley,  alias  Gonez  Bono,  and  H. 
D.  Hawley,  late  of  the  county  of  Guilford, 
on  the  22d  day  of  March,  A.  D.  1001,  with 
force  and  arms,  at  and  in  the  county  afore- 
said, being  persons  of  evil  minds  and  disposi- 
tions, and  seeking  to  get  their  living  by  va- 
rious subtle,  fraudulent,  and  dishonest  prac- 
tices. In  secrecy,  with  deceit  and  Intent  to 
defraud,  among  themselves,  unlawfully,  wil- 
fully, fraudulently,  feloniously,  and  deceit- 
fully, did  combine,  conspire,  confederate, 
and  agree  together  by  divers  false  pretenses 
and  subtle  means  and  devices  to  obtain  from 
one  Paul  Garrett  large  sums  of  money,  and 
him,  the  said  Paul  Garrett,  to  cheat  and  de- 
fraud out  of  his  moneys,  goods,  and  chattels, 
contrary  to  the  form  of  the  statutes  In  such 
cases  made  and  provided,  and  against  tbe 
peace  and  dignity  of  the  state. 

"Second  Count.  The  Jurors  for  the  state, 
upon  tiieir  oath,  do  further  present,  that  J. 
L.  Howard,  alias  Frank  Thompson,  A.  L. 


Daley,  alias  Gonez  Bono,  and  H.  D.  Haw- 
ley, late  of  tbe  county  of  Guilford,  on  the 
22d  day  of  March.  A.  D.  1901,  being  persons 
of  fraudulent  minds  and  evil  dispositions. 
and  wickedly  devising  and  Intending  to  rob 
one  Paul  Garrett  of  bis  moneys,  goods,  and 
chattels,  did  unlawfully,  wickedly,  and  felo- 
niously conspire,  combine,  confederate,  and 
agree  together,  in  and  upon  one  Paul  Gar- 
rett, In  the  peace  of  God  and  of  the  state 
then  and  there  being,  feloniously  to  make 
an  assault,  and  him,  the  said  Paul  Garrett, 
in  bodily  fear  and  danger  of  his  life  then 
and  there  feloniously  to  put,  and  the  moneys, 
goods,  and  chattels  of  the  said  Paul  Gar- 
rett from  the  person  and  against  the  will  of 
the  said  Paul  Garrett  then  and  there  felo- 
niously and  fraudulently  to  steal,  take,  and 
carry  away,  as  by  the  said  J.  Li.  Howard, 
alias  Frank  Thompson,  A.  L.  Daley,  alias 
Gonez  Bono,  and  H.  D.  Hawley,  bad  been 
mutually  agreed  and  undertaken  to  do,  to 
the  evil  example  of  all  good  citizens,  and 
against  tbe  peace  and  dignity  of  the  state. 

"Third  Count.  Tbe  Jurors  for  the  state, 
upon  their  oath,  do  further  present,  that  J: 
L.  Howard,  alias  Frank  Thompson,  A.  L. 
Daley,  alias  Gonez  Bono,  and  H.  D.  Haw- 
ley, late  of  the  county  of  Guilford,  being 
persons  of  fraudulent  minds  and  disposi- 
tions, and  wickedly  devising  and  intending 
to  cheat  and  defraud  the  said  Paul  Garrett 
of  his  moneys,  goods,  chattels,  and  property, 
did  on  tbe  20tb  day  of  March,  A.  D.  1901, 
in  the  county  of  Guilford  aforesaid,  feloni- 
ously, wickedly,  and  deceitfully  combine, 
conspire,  confederate,  and  agree  together  to 
cheat  and  defraud  the  said  Paul  Garrett  of 
bis  moneys,  goods,  chattels,  and  property  as 
aforesaid  by  the  false  and  deceitful  color 
and  pretenses  as  follows,  to  wit:  By  him, 
the  said  J.  L.  Howard,  alias  Frank  Thomp- 
son, pursuant  to  a  conspiracy,  confederation, 
and  agreement  theretofore  had  and  made  be- 
tween him  and  bis  co-conspirators  above 
named,  falsely,  fraudulently,  and  deceitfully 
pretending  aud  representing  to  the  said  Paul 
Garrett  that  he,  the  said  J.  L.  Howard,  alias 
Frank  Thompson,  and  bis  associate  and  con- 
federate, Gonez  Bono,  alias  A.  L.  Daley, 
were  then  and  there  the  owners  of,  and  in 
possession  of,  large  blocks  of  gold,  as  well 
as  tbe  owners  of  large  and  valuable  mining 
Interests  In  Arizona,  which  said  gold  was 
held  by  the  said  Gonez  Bono  on  Buffalo 
creek,  near  the  city  of  Greensboro,  where 
tbe  said  Paul  Garrett  was  then  and  there 
taken,  and  the  said  blocks  of  metal  then 
and  there  shown  him,  when  the  said  J.  L. 
Howard,  alias  Frank  Thompson,  pursuant  to 
the  conspiracy  theretofore  bad  and  made, 
pretended  that  tbe  said  blocks  of  metal  were 
solid  gold,  22  carats  fine,  and  of  the  value 
of  many  thousands  of  dollars,  which  they  of- 
fered to  demonstrate  by  a  chemical  analysis 
to  be  made  by  their  said  co-conspirator,  H. 
D,  Hawley,  who  was  then  and  there  waiting 
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near  by.  In  the  city  of  Greensboro,  with  an 
assayer's  outfit,  to  fraudulently  and  falsely 
analyze  and  assay  said  spurious  metal  and 
pronounce  it  pure  gold,  thereby  aiding  bis 
co-conspirators  in  the  execution  of  their 
common,  fraudulent,  and  felonious  design  to 
cheat  and  defraud  the  said  Paul  Garrett,  in 
pursuance  of  a  common  conspiracy  and  con- 
federation had  and  made  by  and  between 
the  said  J.  L.  Howard,  alias  Frank  Thomp- 
son, A.  L.  Daley,  alias  Gonez  Bono,  and  H. 
D.  Uawley.  And  the  said  J.  L.  Howard, 
alias  Frank  Thompson,  then  and  there 
sought  to  dlq>08e  of  and  sell  to  the  said  Paul 
Garrett  the  said  blocks  of  metal  for  large 
sums  of  money,  whereas  in  truth  and  in  fact 
the  said  blocks  of  metal  falsely  and  fraudu- 
lently represented  to  be  gold  were  not  gold, 
but  of  a  cheap  and  comparatively  worthless 
metal,  by  means  of  which  said  false,  fraudu- 
lent, and  felonious  representations  the  said 
J.  L.  Howard,  alias  Frank  Thompson,  A.  L. 
Daley,  alias  Gonez  Bono,  and  the  said  H. 
D.  Hawley,  sought  and  attempted  to  obtain 
unjustly  and  unlawfully  large  sums  of 
money  from  the  said  Paul  Garrett,  contrary 
to  the  form  of  the  statute  In  such  cases  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state. 
"[Signed]  Brooks,  Solicitor." 

The  facts  of  this  case  are  set  out  as  fol- 
lows by  the  attorney  general: 

"The  story  of  this  conspiracy  is  full  of 
dramatic  incidents.  Paul  Garrett  is  sitting 
in  his  office  at  Weldon,  K.  C,  on  Wednesday 
morning,  March  20,  1901.  The  defendant 
Howard,  alias  Frank  Thompson,  wearing  the 
garb  of  a  miner,  appears  and  asks  for  Mr. 
Garrett,  and,  on  meeting  him,  seeks  a  pri- 
vate interview.  He  tells  Garrett  of  his 
friend  Andrew  Garrett,  who  was  his  partner 
in  Arizona  a  number  of  years  before,  and 
who  had  come  East  In  response  to  a  request 
of  his  aunt,  a  wealthy  woman,  for  the  pur- 
pose of  taking  charge  of  her  affairs.  That 
they  had  an  understanding  when  Andrew 
left,  four  years  before,  that,  if  at  any  time 
'anything  good'  came  to  either,  the  recipient 
was  to  acquaint  the  other  with  the  fact. 
That  he  had  'struck  it  rich,'  and,  in  compa- 
ny with  an  Indian  named  Gonez  Bono,  had 
come  east  In  search  of  Andrew,  and,  In  ac- 
cordance with  their  compact,  to  make  him  a 
partner  in  his  good  fortune.  That  on  their 
way  the  Indian  had  fallen  a  victim  to  the 
foibles  of  the  'pale  face,'  had  patronized  a 
train  peddler,  and,  in  consequence  of  eating 
a  qnantlty  of  candy  and  peanuts,  became  ill 
at  Greensboro,  and  refused  to  proceed  fur- 
ther on  the  Journey.  That  he  left  him  there 
in  the  woods  near  the  city  in  accordance 
with  his  request.  He  then  went  to  Char- 
lottesville, Va.,  and  cm  arriving  there  learned 
that  Andrew  had  died,  and  that  his  aunt  had 
removed  to  Washington  City.  That  from 
some  of  the  remaining  members  of  the  fami- 
ly at  Charlottesville  he  learned  that  a  man 
of  the  name  of  P.  Garrett  resided  in  Weldon, 
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X.  C,  and  that,  as  Andrew  had  a  brother 
named  Peter,  that  he  supposed  that  the  Wel- 
don man  might  prove  to  be  the  brother  of  his 
deceased  friend.  He  was  informed  by  Gar- 
rett that  his  name  was  Paul  Garrett,  Instead 
of  Peter.  Howard  professes  to  be  a  man 
wanting  in  education,  and  desires  some  one 
acquainted  with  figures  to  go  with  him  to 
Philadelphia  and  dispose  of  two  bars  of  gold, 
then  in  the  possession  of  the  Indian,  Gonez 
Bono,  at  Greensboro,  and  to  procure  machin- 
ery for  opening  and  operating  the  mine  in 
Arizona,  and  to  file  a  claim  for  the  property 
in  Washington  City.  That  he  had  under- 
stood that  Paul  Garrett  was  such  a  man,  and 
would  be  glad,  inasmuch  as  his  friend  An- 
drew was  dead,  to  treat  with  him.  That  the 
two  blocks  of  gold  were  worth  about  $36,000, 
and  that  if  Garrett  would  aid  him  in  these 
matters  he  would  give  him  one-third,  and 
also  an  Interest  In  the  Arizona  mine.  That 
they  would  sell  the  bars,  and  use  twenty 
thousand  dollars  in  purchasing  machinery, 
leaving  sixteen  thousand  for  distribution  be- 
tween Howard,  Garrett,  and  Gonez  Bono. 
That  the  Indian  was  growing  restless,  his 
leave  of  absence  rapidly  expiring,  and  that 
in  twelve  days  he  would  be  compelled  to  re- 
port to  Colonel  Crook,  in  the  reservation,  and 
that  If  he  was  not  willing  to  the  deal,  they 
could  buy  him  out.  Howard  insists  that 
Garrett  go  with  him  at  once  to  Greensboro  to 
see  the  Indian;  but  Garrett  informs  him  that 
he  has  an  engagement  at  Norfolk  for  the  fol- 
lowing day,  and  it  is  agreed  that  Howard  is 
to  return  to  Greensboro,  and  that  Garrett  is 
to  come  as  soon  as  possible.  Before  the  sep- 
aration, two  telegrams  are  prepared,  one  of 
which  is  to  be  sent  to  Garrett  at  Korfolk. 
Howard  professes  great  ignorance  in  regard 
to  telegraphic  communication,  and  it  Is 
agreed  that  the  message  bearing  a  cross 
mark,  and  reading,  'Gonez  willing,  come  at 
once,  will  meet  at  train,'  should  be  sent  to 
Garrett  at  the  Monticello  Hotel,  in  Norfolk, 
if  the  Indian  consented,  and  If  not,  the  one 
indicating  his  disapproval  should  be  sent. 
Howard  departs,  and,  as  he  leaves,  Garrett 
says  to  the  two  young  men  in  his  office,  'If 
you  want  to  see  a  genuine  gold-brick  man, 
look  out  the  window  quick.'  Garrett's  suspi- 
cions having  been  aroused,  he  procures  Mr. 
Mims  to  go  to  Gi-eensboro  and  confer  with 
the  authorities  there,  addressing  a  letter  to 
Mr.  Patterson.  Garrett  writes  a  letter  to 
Patterson,  and  sends  Mims  to  Greensboro. 
Patterson  confers  with  Mr.  Jordan,  the  sher- 
iff of  Guilford  county,  and  the  latter  watches 
developments  at  the  telegraph  office  in  the 
city.  About  1:15  on  Thursday  Howard  ap- 
pears, and  hands  the  operator  a  telegram 
bearing  a  cross  mark,  addressed  to  Paul  Gar- 
rett. Norfolk,  Va.  During  the  day  the  move- 
ments of  the  defendants  are  closely  observed 
by  the  authorities.  Jordan  says:  'Thomp- 
son then  came  out  of  the  telegraph  office 
and  went  to  the  Hotel  Guilford.  Left  there 
ten  minutes  later.     I  next  saw  defendant 
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Havley  at  the  Hotel  Guilford  wltb  Thomp- 
son. •  •  •  After  ThompBon  and  Gonez 
left  tbe  hotel,  I  saw  him  and  Gtones  confer- 
ring together  that  afternoon  once  or  twice 
before  night  npon  the  street,  near  the  Mc- 
Adoo  House.  The  next  morning  I  saw 
Thompson,  Hawley,  and  Gonez  In  conversap 
tlon  three  or  four  times  before  tbe  arrival  of 
the  train  from  Raleigh  at  11:55.  Their  con- 
versation was  always  more  or  less  secret  and 
suppressed.  They  seemed  very  anxious  In 
their  movements  In  anything  they  had  to 
say  to  each  other  for  about  an  hour  I>efore 
the  arrival  of  the  train  referred  to,  at  11:55. 
This  was  the  train  Afr.  Garrett  came  on. 
They  were  there  when  the  train  arrived.' 
Garrett  arrives  In  Greensboro,  and  Is  met  by 
Howard.  They  go  to  the  McAdoo  House, 
and  both  Gonez  and  Hawley  secure  positions 
on  the  opposite  side  of  the  street  from  the 
hotel,  where  they  could  observe  the  move- 
ments of  Howard  and  Garrett.  About  2 
o'clock  Thompson  drives  up  to  the  McAdoo 
House  in  a  buggy,  and  Garrett  gets  in.  Jor- 
dan drives  to  Ogburn's  livery  stable,  where 
he  was  to  meet  Patterson,  and  says:  'As  I 
drove  Into  Davie  street,  Gonez  came  up,  driv- 
ing very  rapidly.'  Jordan  and  Deputy  Sher- 
iff Weatherly  also  relate  the  circumstances 
of  tbe  arrest  in  the  woods  near  Oreensboro." 

Bynum  &  Bynum,  F.  P.  Blair,  and  L.  A. 
Gilmore,  for  appellants.  Atty.  Gen.  GUmer, 
for  the  State. 

CLARK,  J.  The  defendants,  3.  L.  How- 
aid,  alias  Thompson,  Gonez  Bono,  alias  A. 
li.  Daley,  and  H.  D.  Hawley,  were  Indicted 
for  a  conspiracy  to  defraud.  The  indictment 
was  in  three  counts.  At  the  close  of  the 
evidence  for  the  state,  tbe  defendants  moved 
the  court  to  require  an  election  by  the  state 
upon  which  count  it  would  rely  for  convic- 
tion. Thereupon  the  ^(rflcltor  elected  to  rely 
upon  the  first  count,  and  entered  a  "nolle 
prosequi  as  to  the  second  and  third  counts; 
these  other  counts  to  be  referred  to  as  fur- 
nishing particulars."  Upon  this  being  done, 
tbe  defendants  asked  the  court  to  instruct 
the  jury  to  return  a  verdict  of  not  guilty, 
and  excepted  to  the  refusal.  The  defendants 
Introduced  no  evidence.  Tbe  tlvee  counts 
were  simply  a  description  of  tbe  same  trans- 
action in  dlEFerent  ways,  and  the  Joinder  was 
unobjectionable.  The  court  need  not,  there- 
fore, have  required  an  election.  State  v.  Bar- 
ber, 118  N.  C,  at  page  714,  18  8.  B.,  at  page 
S16,  citing  State  v.  Morrison,  86  N.  0.  561 
State  V.  Allen,  107  N.  C.  805,  11  S.  B.  1016 
State  V.  Harris,  100  N.  C.  682,  11  S.  B.  877; 
State  V.  Parish,  104  N.  C.  679,  10  8.  E.  457; 
State  V.  Horan,  61  N.  C.  571, 576.  The  evidence 
Is  uncontradicted,  and  its  cliief  features  will 
be  set  out  by  the  reporter  in  the  statement 
of  tbe  case.  It  is  almost  dramatic  in  its 
details,  and  presents  with  striking  clearness 
tbe  methods  of  a  fashion  of  swindling  which 
iias  doubtless  been  little  practiced  in  this 


state.  The  Indictment  In  full  will  also  be 
copied  by  the  reporter. 

The  first  exception  is  that  the  indictment 
did  not  set  out  the  means  by  which  the  con- 
spiracy was  to  be  executed.  The  point  is 
expressly  decided  in  State  t.  Brady,  107  X. 
C.  822,  12  S.  E.  325,  where  it  is  held,  upon 
our  own  authorities,  that  a  conspiracy  to 
cheat  and  defraud  need  not  charge  the 
means  to  be  used.  Such  was  also  the  com- 
mon law,  as  will  be  seen  by  reference  to  the 
English  cases  therein  cited,— also  citing  Com. 
r.  McKlsson,  8  Serg.  &  R.  420,  11  Am.  Dec. 
680;  8  Oreenl.  Ev.  {  95;  and,  while  stating 
that  some  states  had  held  difiTerently,  this 
court  decided  to  abide  by  our  own  and  the 
English  rule.  Tbe  learned  counsel  from  Il- 
linois, who  ably  argued  this  exception  for 
tbe  defendants,  admitted  this,  but,  at  great 
length,  endeavored  to  persuade  us  to  over- 
rule our  own  decisions,  contending  that  tbe 
weight  of  authority  in  this  country  was  to 
the  contrary.  We  think  not,  but,  if  It  were, 
that  alone  would  not  be  sufficient  to  induce 
us  to  change,  unless  injustice  was  shown  to 
follow  from  our  decisions.  In  fact,  however, 
the  weight  of  authority  in  other  states 
seems  to  uphold  our  ruling.  Among  many 
cases  to  like  effect  are  State  v.  Noyes.  25  Vt 
415;  State  v.  Bartlett,  30  Me.  182;  State  v. 
Crowley,  41  Wis.  271,  22  Am.  Rep.  719; 
Thomas  v.  People,  113  111.  631;  State  v. 
Stewart,  59  Vt  273.  0  Atl.  559,  59  Am.  Kep. 
710;  State  v.  Grant,  86  Iowa,  216,  58  N.  W. 
120;  People  v.  Clark,  10  Mich.  810;  2  Bish. 
New  Cr.  Proc.  207  (2).  Code  Civ.  Proc.  { 
2.59,  provides,  "The  court  may  in  all  cases 
order  a  bill  of  particulars  of  the  claim  of 
either  party  to  be  furnished."  In  this  case 
these  particulars  were  fully  furnished  by 
the  second  and  third  counts,  which  were 
only  nol  pros'd  at  the  Instance  of  tbe  defend- 
ants, and  after  the  close  of  the  evidence,  so 
that  they  were  in  full  possession  of  all  the 
Information  which  a  bill  of  particulars  could 
have  furnished  them. 

The  next  exception  was  for  refusal  of  the 
motion  to  quash,  "for  that  the  allegations  in 
tbe  said  bill  of  indictment  and  In  each  and 
every  count  thereof,  do  not  constitute  a 
crime  under  tbe  ordinance  of  conspirators, 
made  and  accorded  by  King  Edward  the 
First  and  his  council  In  the  thirty-third  year 
of  his  reign,  A.  D.  1805,  nor  by  any  statutes 
in  England  since  that  date,  nor  under  any 
common  law  in  force  In  the  state  of  North 
Carolina  at  the  date  of  tbe  said  alleged  of- 
fense." With  reference  to  St  83  Edw.  I. 
"De  conspiratoribus,"  Judge  Coundll  char- 
ged the  Jury  as  follows:  "Its  existence  can 
be  traced  back  centuries  prior  to  our  inde- 
pendence, and  such  eminent  ancient  law 
writers  as  Coke,  Hawkins,  and  others  re- 
fer In  their  works  to  the  existence  of  this 
crime  prior  to  the  passage  of  St  33  Edw.  L 
'De  consplratoribus,'  which  statute  has  been 
commented  upon  by  counsel  for  the  defend- 
ants.   Law  writers  npon  the  subject  vt  con- 
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spiracy  generally  agree  that  the  statute  re- 
ferred to  was  only  declaratory  of  the  com- 
mon law  to  the  extent  of  the  crimes  enu- 
merated In  the  act,  leaving  the  common  law 
as  applicable  to  all  other  forms  of  conspiracy 
known  to  the  law."  The  cases  sustaining 
fals  honor's  view  of  the  law  of  conspiracy 
are  numerous,— among  them,  State  t.  Buch- 
anan, 6  Har.  &  J.  317,  9.  Am.  Dec.  534,  Is  an 
elaborate  discussion  of  the  question,  cover- 
ing 50  pages,  and  many  authorities  are  cit- 
ed. In  this  case,  at  page  333,  5  Har.  &  J., 
and  at  page  544,  9  Am.  Dec.,  the  court  says: 
"Much  reliance  is  placed  on  St.  33  Edw.  I. 
'De  consplratoribus,'  on  the  supposition  that 
the  offense  of  conspiracy  was  originally  cre- 
ated by  that  statute."  The  learned  Judge 
then  proceeds  to  show  (pages  333-351,  5  Har. 
&  J.,  and  pages  549-561,  9  Am.  Dec.)  that 
the  offense  of  conspiracy  existed  prior  to  the 
passage  of  St  33  £dw.  L  (which  wua  xtassed 
In  1304),  and  on  page  851,  6  Har.  &  J.,  and 
page  561,  9  Am.  Dec.,  observes:  "By  a 
coarse  of  decisions  running  through  a  space 
of  more  than  400  years,  from  the  reign  of 
Edward  I.  to  the  fifty-ninth  year  of  George 
in.,  without  a  single  conflicting  adjudica- 
tion, these  points  are  clearly  settled:  (1) 
That  the  offense  of  conspiracy  is  of  common- 
law  origin,  and  not  restricted  or  abridged 
by  the  statute  33  Edw.  1.;  (2)  that  a  coc- 
sptracy  to  do  any  act  that  is  criminal  p»  se 
is  an  Indictable  offense  at  common  law,  for 
which  it  can  scarcely  be  necessary  to  offer 
any  authority."  In  State  y.  Bumham,  15  N. 
H.  396,  Gilchrist,  J.,  speaking  for  the  court, 
saya:  "In  the  first  place,  we  have  no  doubt 
that  conspiracy  is  an  indictable  offense  in 
this  state.  It  is  punishable  at  common  law, 
its  punishment  Is  not  repugnant  to  our  in- 
stitntions,  and  It  is  an  offense  productive  of 
much  Injury,  and  as  deserving  reprehension 
under  one  form  of  government  as  another." 
Xo  the  same  effect  are  Com.  v.  Hunt,  45 
Mass.  Ill,  38  Am.  Dec.  346;  State  v.  Pulle, 
12  Minn.  164.  In  the  last  case  the  defend- 
ants were  indicted  for  a  conspiracy  to  as- 
sault <me  James  H.  Murray,  to  daub  and 
put  upon  his  naked  body  a  great  quantity  of 
tar  and  feathers;  and  the  point  was  made 
"that  there  Is  no  statute  In  this  state  cre- 
ating or  defining  the  crime  of  conspiracy, 
nmr  Is  any  punishment  affixed  by  law  to  any 
such  offense,  and  therefore  this  court  had 
no  Jurisdiction  thereof."  The  supreme  court 
held  on  appeal  that  conspiracy,  not  declared 
a  crime  by  the  statute  law,  was  punishable 
because  of  the  common  law.  In  17.  S.  v.  Mc- 
Cord  (D.  C.)  72  Fed.  159,  it  is  said:  "The 
statutes  of  the  United  States  do  not  define 
what  a  conspiracy  Is,  or  create  any  new 
offense.  They  merely  recc^nlze  the  crime  of 
conspiracy  as  known  to  the  common  law, 
and  the  courts  must  go  to  the  common  law 
to  determine  what  It  is."  In  2  Blsh.  New 
Cr.  Law,  5  174,  the  statute  of  33  Edw.  I.  is 
quoted  in  full,  and  the  author  adds,  in  sub- 
section 2,  the  following:    "Since  this  statute 


contains  no  negative  word,  a  principle  ex- 
plained in  another  connectioa  shows  that  It 
abrogates  nothing  of  the  prior  common  law. 
but  leaves  indictable  whatever  of  conspiracy 
was  so  before."  In  State  v.  Younger,  12  N. 
0.  357,  17  Am.  Dec.  571,  this  court  held  that 
"a  combination  of  two  or  more  to  do  any 
unlawful  act,  or  one  prejudicial  to  another, 
is  indictable  at  common  law  as  a  conspir- 
acy." State  V.  Brady,  107  N.  C.  822,  12  S. 
E.  325;  State  y.  Powell,  121  N.  O.  635,  28  S. 
E.  525;  State  y.  Wilson,  121  N.  0.  650,  28 
S.  E.  410. 

The  cases  already  cited  dispose  of  the 
other  exceptions  fof  refusal  to  quash.  Some 
of  the  authorities  cited  by  defendants  are 
no  longer  authorities,  since  the  Code  of  1883 
added  to  section  1025  the  second  proviso 
thereof,  that  In  Indictments  for  false  pre- 
tense "It  shall  be  sufficient  In  any  Indict- 
ment for  obtaining  or  attempting  to  obtain 
any  such  property  by  false  pretenses,  to  al- 
lege that  the  party  accused  did  the  act  with 
intent  to  defraud,  without  alleging  an  intent 
to  defraud  any  particular  person,  and  with- 
out alleging  any  ownership  of  the  chattel, 
money  or  valuable  security;  and,  on  the 
trial  of  any  such  indictment,  it  shall  not 
be  necessary  to  prove  an  intent  to  defraud 
any  particular  person,  but  it  shall  be  suffi- 
cient to  prove  that  the  party  accused  did  the 
act  with  intent  to  defraud." 

The  third  exception  is  as  follows:  "While 
the  regular  panel  of  Jurors  was  In  the  court 
room,  the  defendants  moved  to  separate  the 
witnesses  and  to  exclude  them  from  the 
court  room  while  said  Jury  was  being  select- 
ed and  Impaneled,  and  during  the  trial  of 
said  cause.  The  solicitor,  objecting,  said  that 
the  witness  Paul  Garrett  would  be  the  first 
witness  examined,  and  the  others  would  tes- 
tify as  to  matters  not  In  bis  knowledge,  ex- 
cept the  detection  In  Greensboro.  Whereup- 
on the  court  remarked  that  It  was  a  matter 
of  discretion  with  the  court,  and  that  all  the 
I  witnesses,'  except  the  complaining  witness, 
I  Garrett,  and  the  high  sheriff  of  the  couuty. 
might  be  excluded  from  the  court,  but,  as  to 
these  witnesses,  their  high  character  as  citi- 
zens forbade  the  idea  that  either  of  them 
would  be  Infiuenced  by  the  testimony  of  the 
other."  It  would.  Indeed,  be  sufficient  to 
say  that  it  does  not  appear  that  any  one  of 
the  Jurors  who  actually  sat  on  the  trial  heard 
the  remark,  but  we  prefer  to  put  our  rullug 
upon  broader  ground.  By  the  common  law, 
Judges  were  not  prohibited  from  expressing 
an  opinion  upon  the  facts;  and  this  is  still 
true  of  the  federal  courts,  and  all  the  states 
In  which  there  Is  no  statute  making  a  change 
In  this  respect  In  North  Carolina  the  only 
change  is  that  made  by  the  act  of  1796  (now 
Code,  S  418),  wUch  reads  as  follows:  "No 
Judge  in  giving  a  charge  to  the  petit  Jury, 
either  In  a  civil  or  a  criminal  action,  shall 
give  an  opinion  whether  a  fact  Is  fully  or 
sufficiently  proven."  This  is  the  extent  of 
the  statutory  change;    It  goes  no  further. 
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In  State  t.  Angel,  29  N.  C.  27,  Ruffin,  C.  J., 
says:  "The  facts  on  which  the  act  [1796] 
i-estralns  him  [the  Judge]  from  expressing 
an  opinion  to  the  Jury  are  those  respecting 
which  the  parties  take  issue  or  dispute,  and 
on  which,  as  having  occurred  or  not  occur- 
red, the  imputed  liability  of  the  defendants 
depends."  In  State  v.  Laxton,  78  X.  C.  564, 
Smith,  C.  J.,  says:  "It  is  quite  obvious  from 
the  words  of  the  act  that  Its  special  object 
was  to  prevent  the  intimation  of  such  opin- 
ion in  connection  with,  and  constituting  a 
part  of,  the  instructions  by  which  the  Jury 
were  to  be  governed,  and  when  its  influence 
on  their  minds  would  be  dhrect  and  effective." 
To  same  purport  are  De  Berry  v.  Railroad 
Co.,  100  N.  O.  310,  6  S.  E.  723;  State  v.  Rob- 
ertson, 86  X.  C.  628;  State  v.  Jones,  67  N. 
C.  285.  These  were  cases  in  which  the  re- 
marks were  made  by  the  Judge  during  the 
progress  of  the  trial,  but  it  is  not  necessary 
tliat  we  pass  upon  the  question  whether  the 
remark  here  made  by  the  Judge  would  be 
ground  for  setting  aside  the  verdict  If  made 
during  the  progress  of  the  trial,  for  it  was 
not  made  at  such  time.  At  the  time  when 
made,  no  Juror  bad  been  selected,  and  the 
remark  was  not  "to  the  Jury,"  nor  did  It 
eontahi  any  opinion  that  "a  fact  was  fully 
or  sufficiently  proven."  No  fact  had  been 
shown  In  evidence.  The  remark  was  not 
prohibited  at  common  law,  and  is  certainly 
not  proliibited  by  any  terms  In  the  statute. 
No  decision  of  our  court  has  ever  hinted  that 
a  statute  forbidding  the  Judge,  "in  a  charge 
to  the  petit  Jury,"  from  "expressing  an  opin- 
ion whether  a  fact  is  fully  or  sufficiently 
proven,"  extended  to  the  remarks  of  a  Judge 
complimentary  to  one,  who  was  afterwards 
examined  as  a  witness,  made  before  the  Jury 
was  selected  or  Impaneled.  In  every  case 
where  such  a  proposition  has  been  presented, 
this  court  has  denied  the  application  of  the 
statute.  State  v.  Jacobs,  106  N.  a  695,  10 
S.  E.  1031;  Id.,  107  N.  C.  774,  11  S.  E.  962, 
22  Am.  St.  Rep.  912;  State  v.  Jackson,  112 
X.  C.  853,  17  S.  E.  149. 

The  defendants  except  to  the  sentence  im- 
posed, of  Imprisonment  in  the  penitentiary, 
but  concede  that  this  court  has  ruled  other- 
wise in  State  v.  Mallett,  125  N.  C.  718,  34 
S.  E.  651,  which  we  reaffirm. 

The  other  exceptions  are  without  merit, 
and  were  not  seriously  pressed  In  this  court 

Affirmed. 

MONTGOMERY,  J.,  concurs  in  the  conclu- 
sion reached  by  the  court.  He  thinks,  how- 
ever, that  what  bis  honor  said  on  the  trial 
below,  in  declaring  that  two  of  the  state's 
witnesses  were  of  so  high  a  personal  char- 
acter as  that  he  would  not  ask  them  to  leave 
the  court  room,  on  a  motion  for  the  separa- 
tion of  the  witnesses,  and  also  what  he  said 
in  his  Instructions  to  the  Jury  in  defending 
one  of  the  same  witnesses  against  the  ad- 
reiise  criticisms  of  the  defendants'  counsel 
on  the  witness'  testimony,  was  inappropriate 


and  indiscreet  The  language  of  the  statute 
on  the  subject  may  not  have  been  violated, 
but  its  spirit  certainly  was. 

DOUULAS,  J.  In  dissenting  from  the 
opinion  of  the  court  which  I  am  constrained 
to  do  upon  the  highest  considerations  of  pri- 
vate right  and  public  policy,  I  feel  much 
diffidence  in  expressing  my  own  opinions,  as 
they  are  so  totally  different  from  those  of 
the  court  However,  they  are  the  result  of 
my  deliberate  Judgment  and  as  such  must 
find  expression,  as  I  cannot  even  silently  con- 
cur in  a  decision  which  to  me  seems  so  dan- 
gerous in  its  tendencies,  and  so  devoid  of 
legal  basis  in  its  conclusions.  I  have  no 
sympathy  whatever  for  a  gold-brick  swindler, 
and  but  little  for  bis  victim,  who  is  usually 
caught  In  the  trap  he  thinks  he  has  set  for 
another.  The  ordinary  business  man  has  no 
earthly  use  for  gold,  except  for  what  it  will 
bring  in  the  market  and  no  object  in  buying 
it  unless  he  can  resell  at  a  higher  price. 
Therefore  he  always  expects  to  get  It  for 
less  than  its  value  from  a  supposed  owner 
who  must  be  ignorant  of  Its  value.  He 
knows,  or  should  know,  that  gold  is  current 
the  world  over,  and  that  any  one  having  it 
can  carry  or  send  it  to  the  nearest  mint  and 
obtain  its  full  value  in  current  coin.  Usual- 
ly the  pretended  miner  professes  to  be  very 
ignorant  or  has  a  partuer  who  Is  even  more 
Ignorant  than  himself,  and  whose  Interest 
may  be  bought  out  at  a  small  sum.  In  tlic 
case  at  bar  the  inducements  offered  Garrett 
appear  to  have  been  $25  per  day  and  bis  ex- 
penses, together  with  a  "one-third  Interest 
in  everything  he  had,"  including  $36,000  in 
gold  at  Greensboro,  $48,000  in  gold  In  Ari- 
zona, and  a  gold  mine  capable  of  producing 
$1,000,000  a  year.  In  consideration  for  such 
great  wealth,  Garrett  was  to  give  bis  servi- 
ces only,  and  yet  in  his  suit  for  a  total 
breach  of  this  contract  he  places  his  damages 
at  the  niodes't  sum  of  $2,000.  Again  he  says: 
"It  was  mighty  pretty,  and  1  thought  possi- 
bly there  might  be  something  In  it  I  may 
have  been  something  of  a  phantom  chaser  in 
this  ti'ansactlon."  It  would  seem  so.  There 
is  nothing  in  this  case  that  appeals  to  my 
sympathies,  and  hence  I  am  free  to  view 
it  in  Its  legal  aspect  I  believe  that  the  de- 
fendants are  all  guilty,  but  this  will  not  in- 
duce me  to  deny  to  them  a  single  one  of  the 
rights  which  the  law  gives  to  them  for  their 
protection.  I  do  not  believe  that  the  sole 
purpose  of  the  law  is  to  punish  the  guilty. 
A  higher  object  still  is  the  protection  of  the 
Innocent.  But,  whether  innocent  or  guilty, 
every  citizen  Is  entitled  to  a  fair  trial,  and 
the  equal  protection  of  the  laws.  As  was 
said  by  this  court  In  State  v.  Keith,  63  N. 
C.  144:  "These  great  principles  are  insepara- 
ble from  American  govei-nmetit  and  follow 
the  American  flag.  No  political  assemblage 
under  American  law,  however  It  may  be  sum- 
moned, or  by  whatever  name  it  may  be  called, 
can  rightfully  violate  them;    nor  can  any 
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court  sitting  on  American  soil  sanction  their 
violation."  This  case  tinds  its  counterpart 
in  the  great  case  of  Kx  parte  MUllgau,  4 
Wall.  2,  18  L.  Ed.  281,— great  In  the  court 
that  decided  It,  great  in  the  counsel  who  ar- 
gued it,  great  In  the  ability  of  its  opinions, 
and  greater  stIU  In  the  principle  it  settled. 
MUligan  Tras,  before  the  close  of  the  war, 
tried  and  convicted  by  a  court-martial  of 
conspiracy,  followed  by  overt  acts,  to  seize 
the  Federal  arsenals  and  set  free  and  arm  the 
Confederate  prisoners.  It  was  held  by  a 
unanimous  court  that  be  was  entitled  to  a 
trial  by  Jury  according  to  the  law  of  the 
land.  The  opinion  of  the  court  uses  the 
following  language  on  page  18,  4  Wall.,  and 
page  296,  18  L.  Ed.:  "Had  tbis  tribunal  the 
Itigtd  power  and  authority  to  try  and  punish 
this  man?  No  graver  question  was  eyer 
considered  by  this  court,  nor  one  which  more 
nearly  concerns  the  rights  of  the  whole  peo- 
ple: for  it  Is  the  birthright  of  every  Ameri- 
can citizen,  when  charged  with  crime,  to  be 
tried  and  punished  according  to  law.  The 
power  of  punishment  Is  alone  through  the 
means  which  the  laws  have  provided  for 
that  purpose,  and,  if  they  are  ineffectual, 
there  Is  an  immunity  from  punishment,  no 
matter  how  great  an  offender  the  individual 
may  be,  or  how  much  his  crimes  may  have 
shoclved  the  sense  of  Justice  of  the  country, 
or  endangered  its  safety.  By  the  protection 
of  the  law  human  rights  are  secured.  With- 
draw that  protection,  and  they  are  at  the 
mercy  of  wicked  rulers  or  the  clamor  of  an 
excited  people."  In  this  spirit  I  approach 
the  case  at  bar.  The  defendants  may  be 
guilty  and  deserve  their  sentence,  but  to  deny 
them  a  fair  trial  would  be  a  wrong,  not  to 
them  alone,  but  greater  stUl  to  the  integrity 
of  the  law.  In  the  preservation  of  which  ev- 
ery citizen  has  the  supremest  Interest 

To  begin  with,  I  am  opposed  to  any  fur- 
ther extension  of  the  doctrine  of  conspiracies, 
wblcb  In  this  state  has  hean  already  carried 
far  beyond  the  danger  line.  The  court 
seems  to  rely  principally  upon  the  cases  of 
State  V.  Buchanan.  5  Har.  &  J.  817,  9  Am. 
I>ec.  534;  State  v.  Brady,  107  N.  O.  822, 
12  S.  E.  325;  and  State  v.  Younger,  12  N. 
C.  357,  17  Am.  Dec.  571.  Buchanan's  Case 
is  regarded  as  one  of  the  leading  cases,  and 
will  probably  continue  to  be  so  regarded  as 
long  as  Judges,  impressed  with  its  apparent 
learning,  take  for  granted  its  citations.  But 
I  am  free  to  say  that  the  argument  of  the 
learned  counsel  for  the  defendants  has  con- 
vinced me  that  that  case  is  not  only  inherent- 
ly vicious  upon  its  face,  but  Is  founded  upon 
a  large  array  of  mlscltatlons,  and  embellish- 
ed with  a  vast  amount  of  misinformation. 
For  instance,  that  case  holds  "that  an  Indict- 
ment will  lie  at  common  law  for  a  conspiracy 
to  do  an  act  not  Illegal,  nor  punishable  if 
d<me  by  an  individual,  but  Immoral  only." 
Wbat  limit  is  there  to  such  a  definition,  and 
what  is  meant  by  the  word  "immoral"?  In 
its  widest  sense  it  might  mean  any  act  which 


in  the  opinion  of  the  court  was  contrary  to 
private  morality  or  revealed  religion.  Can 
this  be  the  law  anywhere?  Certainly  not  in 
this  state,  unless  made  so  by  Brady's  Case 
or  that  at  bar.  I  do  not  think  that  Brady's 
Case  goes  that  far  in  that  direction,  but  on 
another  point  It  does  go  beyond  any  case 
within  my  knowledge.  Without  any  citation 
of  authority,  and  by  some  process  of  reason- 
ing incomprehensible  to  me,  it  holds  that  the 
court  below  properly  refused  an  Instruction 
that,  "though  the  representations  might  be 
false,  if  the  defendants  honestly  entertained 
the  opinion  they  were  true,  they  would  be 
not  guilty."  I  can  only  say  that  such  a  rul- 
ing is,  in  my  opinion,  without  foundation  In 
law  or  Justice,  and  I  regret  that  it  should 
be  found  in  an  opinion  of  this  court  It  Is 
true,  the  court  says  that  the  "court  properly 
refused  them  in  the  words  asked";  but  as 
the  words  themselves  were  unobjectionable, 
and  the  instruction  does  not  appear  to  have 
been  given  in  any  words,  the  qualification  of 
the  court  merely  emphasizes  the  refusal. 
The  opinion  of  the  court  before  us  cites  Youn- 
ger's  Case  as  holding  that  "a  combination 
of  two  or  more  to  do  an  unlawful  act  or  one 
prejudicial  to  another,  is  indictable  at  com- 
mon law  as  a  conspiracy."  This  is  in  the 
syllabus,  but  not  in  the  case.  Wbat  the 
court  said  was  "that  every  conspiracy  to 
injure  individuals,  or  to  do  acts  which  are 
unlawful  or  prejudicial  to  the  community, 
is  a  conspiracy,  and  Indictable."  There  is 
an  essential  difterence  between  being  preju- 
dicial to  the  community  and  only  to  an  indi- 
vidual. In  that  case  the  offense  was  a  con- 
spiracy to  cheat  by  gambling,  which  was  in 
itself  unlawful.  Younger's  Case  is,  moreover,^ 
in  direct  conflict  with  the  opinion  of  the 
court  as  to  the  antiquity  of  the  present  doc- 
trine of  conspiracies,  as  in  that  case  Chief 
Justice  Taylor  (perhaps  more  learned  in  the 
ancient  common  law  than  any  Judge  who 
has  ever  sat  upon  this  bench)  says  that  "con- 
spiracy was  anciently  confined  to  imposing 
by  combination  a  false  crime  upon  any  per- 
son, or  conspiring  to  convict  an  innocent  per- 
son, by  perjury  and  a  perversion  of  the  law." 
But  it  may  be  said  that  the  swindle  which 
these  parties  contemplated  was  so  clearly  a 
crime  that  some  of  this  discussion  has  no 
necessary  application.  Admitting  that  to  be 
true,  I  am  now  discussing  the  opinion  of  the 
court  If  it  goes  beyond  the  facta  of  this 
case,  so  must  I.  If  it  gives  its  unqualified 
approval  to  the  Cases  of  Buchanan  and  Bra- 
dy, with  all  their  inherent  errors  and  vast 
possibilities  of  danger,  then  I  must  express 
my  disapproval  In  terms  equally  plain;  and. 
If  any  unguarded  words  of  mine  may  appear 
too  strong,  I  know  my  Brethren  will  ascribe 
them  to  their  true  motive,— the  strength  of 
ray  convictions.  The  opinions  of  this  court 
are  not  mere  decisions  of  pending  cases.  If 
they  were,  mere  per  curiam  Judgments  would 
suffice,  at  least  in  cases  of  afflrmntion.  The 
real  object  of  the  opinion,  as  contradistim- 
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gulshed  from  the  Judgment,  Is  to  lay  down 
general  principles,  as  applied  to  a  certain 
state  of  facts,  for  tbe  determination  of  all 
futnre  cases  of  similar  nature.  Tbe  mere 
character  of  the  defendant  does  not  affect 
the  principle.  It  Is  only  a  gold-brick  man 
to-day,  bnt  who  may  it  be  to-momxw? 
Among  the  general  principles  resulting  from 
the  opinion  of  the  court  and  the  cases  it 
specifically  approves  are  the  following:  That 
an  indictment  for  conspiracy  wUl  lie  at  com- 
mon law  (1)  "for  a  conspiracy  to  do  an  act 
not  illegal,  nor  punishable  if  done  by  an  in- 
dividual, bnt  Immoral  only";  (2)  for  "a  com- 
bination of  two  or  more  to  do  any  unlawful 
act,  or  one  prejudicial  to  another"  Indlvid- 
nal;  (3)  that,  "though  the  represmtatlons  [re- 
lied on  to  convict]  might  be  false,  If  the  de- 
fendants honestly  entertained  the  opinion 
they  were  true  they  would  be  •  •  • 
guilty."  From  these  propositions  of  law  I 
emphatically  dissent.  My  own  views  as  to 
tbe  dangers  attending  the  expansion  of  tbe 
doctrine  of  conspiracies  cannot  be  better  ex- 
pressed than  in  the  following  words  of  Judge 
Campbell  in  delivering  the  opinion  of  tbe 
court  In  People  v.  Barkelow,  37  Mich.  .455: 
"There  Is  no  class  of  cases  where  defendants 
are  better  entitled  to  tbe  protection  of  tbe 
law  against  vague  charges  than  where  they 
are  charged  with  conspiracy.  The  course  of 
legal  experience  has  shown  this  to  have  been 
a  familiar  resort  to  catch  innocent  persons 
by  throwing  a  dragnet  of  vague  charges,  and 
resorting  to  suspicions  and  prejudices  to  in- 
duce Juries,  to  convict  persona  who  find  It 
impossltde  to  escape  tbe  malicious  insinua- 
tions of  false  accusers.  Titus  Oates'  plot 
has  been  a  warning  to  all  courts  and  Jurists 
not  to  encourage  any  looseness  in  charges 
which  In  exciting  times  Juries  and  communi- 
ties are  only  too  ready  to  catch  at  to  punish 
those  who  are  unfortunate  enough  to  be  sus- 
pected." This  opinion,  concurred  in,  amongst 
others,  by  Judge  Ck>oley,  shows  not  only  the 
great  learning  and  clear  comprehension  of 
the  present  of  those  eminent  Jurists,  but  also 
their  prophetic  grasp  of  the  posslbllltlea  of 
the  future.  A  few  years  later  the  ESngllsh 
doctrine  found  Its  legitimate  outcome  In  Reg. 
V.  Pamell,  14  Cox,  Cr.  Cas.  508,  where  the 
great  Irish  leader,  with  others,  was  Indicted 
for  a  conspiracy  to  Impoverish  owners  of  land 
in  Ireland  by  soliciting  their  tenants  not  to 
pay  rent  Lord  Fitzgerald,  in  summing  up  the 
case  to  the  Jury,  said  that  It  was  plain  and 
clear  that  an  agreement  of  two  or  more 
persons  to  commit  any  wrongful  act  was  an 
indictable  offense.  "If,"  said  he,  "a  tenant 
withholds  his  rent,  that  Is  a  violation  of  the 
right  of  the  landlord  to  receive  it,  but  It 
would  not  be  a  criminal  act  in  the  tenant 
though  It  would  be  in  the  violation  of  a  right; 
but  If  two  or  more  Incite  him  to  do  that  act 
their  agreement  so  to  incite  him  is,  by  tbe 
law  of  the  land,  an  offense."  Is  not  this 
equivalent  to  saying  that  a  bare  agreement 
of  two  persons  to  break  a  simple  contract  or 


to  Induce  another  one  to  do  so,  is  a  crime? 
I  do  not  suppose  that  any  one  will  deny  that 
the  Indictment  of  Pamell  was  purely  for 
political  reasons,  and,. if  the  English  rule  pre- 
vails In  this  state,  what  is  there  to  prevent 
the  indictment  of  the  members  of  our  usual 
labor  organlzatl<«8? 

I  am  fturther  of  the  opinion  that  the  first 
count  in  the  indictment  on  which  alone  the 
defendants  w»e  tried,  la  not  sufficient  either 
to  put  them  npou  their  guard,  or  to  furnish 
the  basis  for  tbe  futnre  defense  of  former 
conviction  or  acquIttaL  Again  the  English 
rule  Is  Invoked,  but  there  a  bill  of  particulars 
is  granted  practically  as  a  matter  of  course. 
The  court  in  its  opinion  cites  section  259  of 
the  C!ode,  to  the  effect  that  "the  court  may 
In  all  cases  order  a  bill  of  particulars  of  the 
claim  of  either  party  to  be  furnished."  If 
this  section  applies  to  criminal  actions,  which 
I  doubt  It  cannot  help  this  case,  because  the 
Judge  refused  the  request  Whatever  might 
have  been  the  effect  of  a  bill  of  particulars 
If  It  had  been  furnished,  surely  the  refusal 
of  the  court  to  grant  it  cannot  validate  an 
Indictment  insufficient  in  Itself.  But  again, 
the  court  says  that  the  solicitor  for  the  state 
need  not  have  elected  betweeik  the  counts; 
but  be  did  elect  and  nol  pros'd  all  but  the 
first  count  Tbose  counts  are  therefore  as 
much  oat  of  the  indictment  as  If  they  bad 
never  been  In  it  But  the  opinion  says  that 
the  second  and  third  counts  gave  tbe  defend- 
ants the  information  they  desired.  Can  It 
be  that  a  defendant  is  required  to  go  to  a 
bill  of  indictment  that  has  been  nol  pros'd 
to  find  ont  the  meaning  of  the  bill  on  which 
he  is  tried?  I  am  aware  of  the  line  of  deci- 
sions that  It  Is  not  necessary  to  set  out  the 
particular  means  by  -which  tbe  cheating  was 
to  be  accomplished,— that  is,  the  Indictment 
need  not  state  each  particular  act  or  false 
pretense  upon  which  the  state  relied,  because 
this  would  be  Impracticable;  but  it  must  set 
ont  enough  to  constitute  a  crime,  and  to  iden- 
tify that  particular  crime  with  reasonable 
certainty.  Suppose  an  indictment  were  to 
charge  simply  that  John  Smith  did  In  tbe 
year  1900,  In  the  county  of  Wake,  attempt  to 
steal  from  William  Jones;  would  any  one 
suppose  that  Smith  could  be  convicted? 
Again,  suppose  that  Smith  was  indicted  for 
attempting  to  bum  a  bam  in  tbe  year  1900, 
and  In  the  county  of  Wake;  conld  he  be  tried 
for  attempting  to  bum  any  or  all  of  the  nu- 
merous barns  in  Wake  county  that  may  have 
been  in  existence  during  the  year  1900,  or 
any  other  year,  within  the  legal  radius  there- 
of? But  forsooth.  If  Smith  is  indicted  for 
conspiracy  to  burn  some  indefinite  bam,  with- 
out burning  or  attempting  to  bura  any  barn 
whatever,  then  nothing  more  need  be  said. 
If  such  Is  the  law,  thai  I  am  Ignorant  of  the 
law. 

There  are  several  errors  which,  for  want 
of  time,  I  must  pass  over,  or  notice  only  in 
the  briefest  possible  manner. 

I  think  the  admission  in  evidence  against 
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Hawley  of  tlte  card  bearing  his  name  was 
fatal  error.  This  card  was  found  In  How- 
ard's possession  after  hla  arrest  There  Is  no 
evidence  that  it  was  ever  In  Hawley's  posses- 
sion, and  no  snggestlon  that  It  is  in  bis  baud- 
writing.  When  shown  to  him,  he  denied  all 
knowledge  of  It.  It  might  as  well  have 
borne  the  name  of  any  prominent  citizen  of 
Greenaboro,  or  state  official.  Would  it  then 
bare  been  evidence  against  any  one?  If  not, 
why  sbonid  it  have  been  evidence  against 
Hawley?  The  majesty  of  the  law  is  such 
that  the  loftiest  are  within  its  reach,  and  the 
lowliest  within  its  protection. 

Passing  over  other  points,  I  come  now  to 
two  errors,  similar  in  nature,  but  occurring 
nt  different  stages  of  the  trial,  either  one  of 
wlilch  is  sufficient  to  entitle  the  defendants 
to  a  new  trial,  and  the  combination  of  which 
renders  It  morally  impossible  that  they  should 
have  bad  such  a  trial  as  they  are  entitled  to 
by  "the  law  of  the  land." 

Tbe  record  shows  that  after  the  case  bad 
been  called  for  trial,  and  the  defendants  bad 
pleaded  not  guilty,  and  while  the  regular 
panel  of  Jurors  was  In  tbe  court  room,  the 
defendants  moved  to  separate  tbe  witnesses 
and  to  exclude  them  from  tbe  court  room 
while  said  Jury  was  being  selected  and  im- 
paneled, and  during  the  trial  of  said  cause. 
The  solicitor,  objecting,  said  that  the  witness 
Paul  Garrett  would  be  the  first  witoess  ex- 
amined, and  tbe  others  would  testify  as  to 
matters  not  in  his  luowledge,  except  the  de- 
tection In  Ureensboro.  Whereupon  the  court 
remarked  "that  It  was  a  matter  of  discretion 
wltb  tbe  court,  and  that  all  tbe  witnesses, 
except  the  complaining  witoess,  Garrett,  and 
the  high  sherlfiT  of  the  county,  might  be  ex- 
cluded from  the  coort,  but,  as  to  these  wit- 
nesses, tbelr  high  character  as  citizens  for- 
bade tiie  idea  that  either  of  them  would  be 
Inflaoiced  by  the  testimony  of  the  others." 
This  remarkable  statement  of  fact  by  bis 
honor  was  made  in  the  presence  of  the  Jury, 
after  the  case  had  been  called  for  trial,  and 
in  passing  npon  a  motion  in  tbe  action.  It 
was  not  necessary,  as  he  could  have  refused 
tbe  motion,  in  bis  discretion,  without  giving 
any  reason,  or  he  might  have  given  the  rea- 
son suggested  by  the  solicitor,  which  would 
have  been  harmlesa  His  testimony  to  the 
high  character  of  Garrett  could  not  have  been 
stronger  even  If  he  bad  been  a  witoess;  and 
can  we  8ui>pose  that  the  Jury  would  not  be 
Inflnenced  by  such  a  stotement,  coming  from 
tbe  Judge,  as  to  tbe  character  of  a  wit- 
ness personally  unknown  to  them?  Taken  In 
connection  with  bis  subsequent  charge,— and 
the  Jury  mast  have  connected  the  two,— its 
Iiractlcal  effect  was  to  withdraw  from  their 
consideration  tbe  credibility  of  a  witoess 
whose  testimony  was  absolutely  essential  to 
the  prosecution.  The  opinion  suggests  that 
the  Jury  may  not  have  lieard  the  remark. 
Such  a  suggestion  comes  from  tbe  court 
alone;  Tbe  evident  gist  of  tbe  exception  is 
tbat  tbe  remarks  were  made  In  tbe  presence 


of  the  Jury,  and  were  calculated  to  influence- 
them.  The  attorney  general,  in  bis  able  brief 
for  tbe  state,  says:  "It  is  conceded  by  the 
defendants  in  their  third  assignment  of  error 
tbat  these  remarks  of  his  honor  were  made 
before  tbe  Jury  was  passed  ui>on  by  either 
the  state  or  defendants,  but  when  the  reg- 
ular panel  was  present  In  the  court  room, 
in  the  jury  box.'"  Tbe  italics  are  mine.  He 
never  for  a  moment  suggests  that  they  wore 
beyond  tbe  bearing  of  the  court,  but  pro- 
ceeds to  argue  that  tbe  defendants'  remedy 
was  to  "bare  taken  steps  looking  to  the  elimi- 
nation of  such  Jurors  as  might  have  been- 
affected  by  tbe  remarks  of  Ills  honor."  The 
opinion  refers  to  tlie  English  rule  permitting 
Judges  to  express  an  opinion  upon  the  facta, 
but  this  rule  baa  long  ceased  to  prevail  ia: 
this  country.  Even  where  It  still  lingers,  it 
is  coupled  with  tbe  obligation  npon  tbe  Judge 
to  Instruct  tbe  Jury  that  they  are  not  bound 
by  bis  opinion  of  tbe  facts.  The  general  rule 
is  thus  clearly  stated  In  11  Enc.  PI.  &  Praa 
97:  "As  stated  In  a  preceding  section,  the 
practice  In  most  states  forbids  any  expres- 
sion of  opinion  as  to  the  weight  and  suffi- 
ciency of  toe  evidence;  and  the  rule,  as  will' 
be  subsequently  shown,  is  most  stringently 
enforced.  Not  Infrequently  Judges  evinced' 
partisanship  In  toeir  charges,  and  molded 
verdicts  to  their  will;  and  Juries  as  frequent- 
ly shirked  responsibility,  and  really  adopted 
the  opinion  of  tbe  Judge,  finding  their  ver- 
dict as  he  directed.  It  was  to  put  a  stop  to 
tois,  and  to  secure  the  constitutional  rlgbt  of 
trial  by  a  Jury,  and  not  by  a  Judge,  that  toe 
various  llmitotlons  upon  this  common-law 
power  were  Imposed  by  toe  constitution  or 
by  statotes.  Tbe  trend  of  modem  action, 
both  legislative  and  Judicial,  Is  to  watch  over 
and  protect  very  Jealously  the  legitimate 
powers  of  toe  Jury,  and  to  prevent  toe  court 
from  overstepping  tbe  line  which  separates- 
law  from  fact  "Trial  Judges  cannot  legally 
indicate  their  opinion,  eitoer  expressly  or  im- 
pliedly, intentionally  or  otoerwlse,  as  to  toe 
credibility  of  toe  witoesses,  or  as  to  toe  trutb 
of  any  fact  at  issue,  and  the  subject  of  toe 
evidence.' "  In  support  of  tols  rule  five  or 
six  hundred  cases  are  cited,  of  which  twenty 
are  from  this  stote.  Tbe  common-law  rule 
was  expressly  abrogated  in  this  state  by  toe 
act  of  1796  (now  Code,  $  413),  which  reads 
as  follows:  "No  Judge,  In  giving  a  charge 
to  toe  petit  Jury,  eitoer  in  a  civil  or  a  crim- 
inal action,  shall  give  an  opinion  whether  a 
fact  Is  fully  or  sufficiently  proven,  such  mat- 
ter being  tbe  true  office  and  province  of  tbe 
Jury."  From  toe  first  tois  statote  has  been 
uniformly  given  a  liberal  Interpretotlon,  In 
order  to  carry  out  its  essential  principles; 
but  now,  for  the  first  time,  tols  court  pro- 
poses to  overrule  tbe  settled  policy  of  a  hun- 
dred years,  and  adhere  to  toe  exact  letter  of 
toe  law.  This  necessarily  involves  overrul- 
ing numerous  decided  cases, — amongst  otoers, 
those  of  Reel's  Ex'ra  v.  Reel,  9  N.  C.  68? 
State  V.  Dick,  60  N.  C.  440,  86  Am.  Dec  439;^ 
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Wllley  V.  Gatling,  70  X.  C.  410;  MacRae  v. 
Lawrence,  75  N.  C.  289;  CrutcMeld  v.  Rail- 
road Co.,  76  N.  C.  320;  State  v.  Dancjr,  78 
X.  C.  437;  State  v.  Jenkins,  85  N.  C.  644. 
There  are  numerous  other  cases  enunciating 
the  same  principle,  but  I  have  cited  those 
only  in  which  a  new  trial  was  granted.  In 
all  of  these  cases  a  new  trial  was  ordered, 
although  none  of  them  came  within  the  let- 
ter of  the  statute,  Inasmuch  as  the  Judge  did 
not  "give  an  opinion  whether  a  fact  is  fully 
or  sufficiently  proven."  In  some  of  them  be 
was  not  even  addressing  the  jury,  as  In 
Dick's  Case.  In  that  case  this  court  says: 
"On  the  trial  a  question  arose  as  to  the  with- 
drawal of  certain  confessions  of  the  prisoner. 
The  court  declined  withdrawing  them,  but 
remarked  to  the  solicitor  for  the  state  that, 
after  the  other  evidence  already  given  in  the 
cause,  be  (the  solicitor)  might  withdraw 
them.  If  he  chose  to  do  so,  which  the  solicitor 
declined.  This  seems  to  us  an  expression 
of  opinion  on  the  part  of  the  judge  that  the 
case  was  sufficiently  proved  without  the  aid 
of  the  confessions.  This  is  not  directly  as- 
serted, but  Is  a  matter  of  inference,  plainly, 
from  the  manner  In  which  the  expedient  of 
withdrawing    the    testimony    Is    auggeeted. 

•  •  •  The  object  [of  the  statute]  is  not 
to  inform  the  jury  of  their  province,  but  to 
guard  them  against  any  Invasion  of  It.  The 
division  of  our  courts  of  record  Into  two  de- 
partments, the  one  for  the  judging  of  the  law, 
the  otber  for  judging  of  the  facts,  is  a  mat- 
ter lying  OD  the  surface  of  our  judicature, 
and  Is  known  to  everybody.  It  was  not  In- 
formation on  this  subject  the  legislature  in- 
tended to  furnish,  but  their  purpose  was  to 
lay  down  an  inflexible  rule  of  practice,— that 
the  judge  of  the  law  should  not  undertake 
to  decide  the  facts.  If  he  cannot  do  so  di- 
rectly, he  cannot  indirectly;  If  not  explicitly, 
be  cannot  by  innuendo.  •  •  •  This,  we  sup- 
pose, has  been  to  maintain  undisturbed  and 
inviolate  that  popular  arbiter  of  rights,  the 
trial  by  jury,  which  was,  without  some  such 
provision,  constantly  In  danger  from  the  will 
of  the  judge  acting  upon  men  mostly  passive 
In  their  natures,  and  disposed  to  shift  off  re- 
sponsibility, and  In  danger,  also,  from  the 
ever  active  principle  that  power  is  always 
stealing  troca  the  many  to  the  few."  The 
court  has  said  In  State  v.  Davis,  15  N.  C.  612, 
speaking  by  Gaston,  J.:  "It  is  obvious  that, 
if  we  confine  ourselves  to  the  words  of  this 
statute  [Act  1796],  there  is  no  ground  for  the 
complaint  which  we  are  now  considering. 
But  it  has  been  long  since  settled  that  the 
literal  is  not  the  true  interpretation  of  the 
act.  Solicitous  to  discover  and  faithfully  to 
carry  into  execution  the  legislative  will,  this 
court  has  fixed  its  intention  upon  the  pur- 
poses declared  in  the  act,  and  has  given  to 
It  such  a  construction  as,  it  Itelleved,  would 
most  effectually  accomplish  these  purposes. 

•  •  •  But  If  In  doing  all  this  he  [the 
judge]  intimates  his  Individual  opinion  as  to 
the  existence  or  nonexistence  of  a  contro- 


verted fact,  on  which  side  of  the  controversy 
he  believes  the  truth  to  be,  or  which  of  the 
witnesses  he  regards  as  having  the  higher 
claims  to  respect  for  his  accuracy  and  probi- 
ty, he  overleaps  the  boundary  of  duty,  and 
invades  the  peculiar  and  exclusive  province 
of  the  jury."  This  court  has  said  in  State 
v.  Jones,  67  N.  O.  285:  "This  [the  statute] 
has  l>een  held  to  mean  that  the  judge  shall 
state  the  evidence  fairly  and  Impartially,  and 
that  he  shall  express  no  opinion  on  the 
weight  of  the  evidence.  This  construction, 
in  the  last  particular,  goes  beyond  the  words 
of  the  act,  but  It  is  accepted  as  a  proijer 
one."  In  State  v.  Dixon,  75  N.  C.  275,  this 
court  has  aald:  "This  statute  is  but  In  af- 
firmance of  the  constitution  (article  1,  gS  13- 
17),  and  the  well-settled  principles  of  the 
common  law  as  set  forth  in  Magna  Cbarta. 
The  jury  must  not  only  unanimously  concur 
in  the  verdict,  but  must  be  left  free  to  act 
according  to  the  dictates  of  their  own  judg- 
ment. The  final  decision  upon  the  facts  rests 
with  them,  and  any  Inference  by  the  court, 
tending  to  Infiuenoe  them  Into  a  verdict 
against  their  convictions.  Is  Irregular  and 
without  the  warrant  of  law."  In  Crntehfleld 
V.  Railroad  Co.,  76  N.  C.  320,  this  court 
granted  a  venire  de  novo  because  the  judge 
below.  In  his  charge  to  the  jury,  said  that 
"it  was  not  denied  but  that  Dr.  Bahnsen  was 
a  gentleman  of  unquestionably  high  charac- 
ter in  his  profession,  and  that  he  appeared 
to  be  a  gentleman  of  culture."  In  that  case 
the  court  says  on  page  324:  "Xor  does  it 
matter  If  his  honor  was  (if  he  was)  speaking 
of  another  part  of  Dr.  Bahnsen's  testimony, 
when  he  put  bis  estimate  upon  him  as  a 
physician  of  high  character  and  a  gentleman 
of  culture.  That  was  the  mark  put  upon  the 
man,  and  It  attached  to  every  part  of  bis 
testimony.  A  Judge  ought  not  to  state  to 
the  jury  his  estimate  of  a  witness,  or  bow  he 
appears  to  him."  In  MacRae  v.  Lawrence, 
75  N.  0.  289,  a  new  trial  was  granted  by  this 
court  because  the  judge  below,  referring  to 
two  witnesses  whose  testimony  was  conflict- 
ing, charged  the  jury  "that  both  the  wit- 
nesses were  gentlemen,  and  that  It  was  a 
pure  matter  of  memory."  This  court,  hold- 
ing that  such  an  expression  was  fatal  error, 
says:  "Again,  one  of  two  witnesses,  where 
they  differ,  may  be  corrupt.  And  the  ijarty 
against  whom  his  evidence  Is  may  so  insist 
before  the  jury,  and  his  honor  cannot  tell 
the  jury  that  he  Is  not  corrupt,  but  that  he 
is  a  'gentleman.'"  If  it  is  fatal  error  for 
the  court  to  tell  the  jury  that  the  principal 
witnesses  on  each  side  are  both  gentlemen, 
how  much  greater  error  Is  it  for  the  judge 
to  single  out  the  prosecuting  witness  alone, 
and  say  that  he  Is  a  gentleman  of  such  high 
character  that  his  veracity  must  not  be  ques- 
tioned! But  it  is  said  that  this  remark  was 
made  before  the  Jury  was  Impaneled.  With 
nil  due  respect  for  the  court,  this  seems  to 
me  the  purest  technicality.  If  it  Is  not  hse- 
rens .  In  cortice,  it  la  because  It  does  not 
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reach  the  Inner  bark.  It  Is  true,  the  Jury  had 
not  been  Impaneled,  but  the  case  bad  been 
called  for  trial,  and  the  regular  venire  was 
In  the  Jury  box.  The  remark  was  not  a  mere 
"passing  compliment,"  but  a  statement  of 
fact  upon  which  his  honor  based  his  ruling 
on  a  motion  in  the  action  itself.  It  did  all 
the  harm  It  could  have  done  If  It  had  been 
In  the  charge,  and  Is  clearly  In  -violation  of 
the  act  which  this  court  has  repeatedly  said, 
in  substance,  confers  no  new  right,  but  is 
simply  in  affirmance  of  the  constitution  of 
this  state,  and  the  principles  laid  down  in 
Magna  Charta.  And  yet  it  is  proposed  to 
overrule  so  many  cases,  and  establish  so  dan- 
gerous a  precedent,  upon  an  Immaterial  rul- 
ing in  Jacobs'  Case,  sustained  by  a  mere  dic- 
tum in  Jackson'a  Let  us  examine  those  cas- 
es. When  Jacobs'  Case  was  here,  in  107  N. 
C.  772,  U  S.  £.  962,  22  Am.  St  Rep.  912,  no 
allusion  whatever  was  made  to  the  point  be- 
fore us.  When  the  case  was  first  here  (106 
N.  C.  685,  10  S.  B.  1031),  the  court  says:  "It 
is  difficult  to  see  how  the  remark  of  the 
Judge  [that  he  had  been  informed  by  the 
Jailer  that  be  apprehended  that  Jacobs  would 
escape  if  he  had  the  opportunity]  violated 
any  provision  of  this  statute.  Mo  Juror  bad 
been  selected,  the  remark  was  not  in  the 
pres«ice  of  the  Jury,  nor  did  it  contain  any 
opinion  that  'a  fact  was  fully  or  sufficiently 
proved.'  No  facta  had  been  shown  in  evi- 
dence. Indeed,  had  the  Jury  been  Impaneled, 
the  statute  prohibited  the  Judge  'from  ex- 
pressing an  opinion  only  upon  those  facta  re- 
specting wbtlch  the  parties  take  Issue  or  dis- 
pute, and  on  which,  as  having  occurred  or 
not  occurred,  the  Imputed  liability  of  the  de- 
fendant depends.' "  If  the  remark  was  not 
made  in  the  presence  of  the  Jury,  and  would 
not  have  been  improper  even  If  the  Jury  bad 
been  impaneled,  what  difTerence  did  it  make 
whether  the  Jury  was  impaneled  or  not?  In 
Jackson's  Case,  112  N.  C.  851,  17  S.  B.  149, 
the  objectionable  remark  was  made,  not  by 
the  Judge,  but  only  by  a  bystander,  and  yet 
the  opinion  proceeds  to  say  that  "remarks 
made  by  the  Judge  on  such  motions  do  not 
come  within  the  prohibition  of  the  statute"; 
citing  State  v.  Jacobs,  106  N.  C.  6^,  10  8. 
E.  1031.  As  the  judge  had  made  no  remark 
whatever,  this  was  a  pure  dictum.  And  yet 
these  two  are  the  only  cases  which  are  even 
claimed  to  furnish  any  authority  for  the  posi- 
tion of  the  court. 

I  come  now  to  the  last  exceptions  that  I 
shall  discuss.  These  two  exceptions  are  ad- 
dressed to  the  following  portion  of  his  honor's 
charge:  "Beference  has  been  made  by  coun- 
sel for  the  defense  to  the  testimony  of  the 
witness  Garrett,  and  his  course  in  connection 
with  the  apprehension  and  arrest  of  the  de- 
fendants in  connection  with  tliis  charge,  and 
has  been  made  the  subject  of  comment  and 
criticism.  The  court  therefore  takes  occa- 
sion to  say  that  if  the  evidence,  as  disclosed 
by  the  testimony  of  Garrett,  satisfies  you 
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that  he  acted  in  the  matter  either  for  the 
purpose  of  detecthig  the  defendants,  having 
suspected  them  of  an  intention  to  cheat  and 
defraud  him,  or  if  be  acted  under  the  belief 
that  the  representations  and  Inducements 
iield  out  to  him  were  honest  and  true,  and 
that  in  consequence  of  either  of  these  beliefs 
he  came  to  Greensboro  to  ascertain  the  truth 
of  such  impressions,  then  be  acted  within  the 
provisions  of  the  law,  and  his  course  is  not' 
the  proper  mibject  of  criticism  or  adverse 
comment.  The  court,  in  this  connection, 
charges  you  that  there  is  no  evidence  that  in 
any  way  connects  him  with  the  defendants 
In  any  charge  of  conspiracy  to  violate  the 
law.  If  he  comes  to  detect  and  apprehend 
the  defendants  In  the  commission  of  an  in- 
tended crime,  his  course  Is  not  only  proper, 
but  is  commendable.  If  he  came  under  the 
impression  that  the  business  transaction  was 
a  legitimate  and  honest  one,  by  means  of 
which  he  would  be  able  to  acquire  legitimate 
and  honest  profit,  then  he  bad  a  right  to  come 
for  such  purpose,  and  It  would  not  be  a  sub- 
ject of  criticism."  His  honor  apparently  pro- 
ceeded upon  the  assumption  that  there  were 
only  two  possible  constructions  to  place  upon 
Garrett's  conduct— either  that  his  purpose 
was  to  detect  crime,  or  to  engage  In  a  legiti- 
mate business  enterprise, — one  of  which  was 
proper,  and  the  other  commendable.  No  oth- 
er hypothesis  seems  to  have  entered  his  hon- 
or's mind,  or  to  have  been  left  to  the  Jury. 
Taken  in  connection  with  his  previous  ruling 
as  to  Garrett's  high  character,  what  was  left 
for  the  Jury,  except  to  convict?  If  they  be- 
lieved Garrett  they  must  find  at  least  two  of 
the  defendants  guilty,— Howard  and  Daley. 
Without  Garrett  they  could  find  no  one 
guilty.  The  defendants  did  not  introduce 
any  testimony,  but  relied  upon  their  legal 
presumption  of  Innocence.  If  they  could  Im- 
peach Garrett  they  would  be  acquitted,  and 
this  they  attempted  to  do  by  a  rigid  cross- 
examination.  Whether  they  succeeded  was 
for  the  Jury  alone  to  say,  without  any  inti- 
mation whatever  from  his  honor  as  to  the 
weight  of  the  evidence  or  the  credibility  of 
the  witnesses.  The  parts  of  Garrett's  testi- 
mony relied  upon  by  the  defendants  fbr  his 
Impeachment  are  thus  set  out  in  their  brief: 
"Garrett  a  man  of  wealth,  Is  approached  by 
defendant  Howard,  and  has  laid  before  him 
a  proposition  to  take  him  Into  partnership 
In  a  gold  mine,  with  Immediate  compensa- 
tion for  a  time  at  $25  per  dqy  and  expenses, 
and  incidentally  the  probable  purchase  by 
him  (Garrett)  of  some  $12,000  worth  of  gold. 
Howard  at  tills  Interview  exhibited  a  large 
roll  of  billsb  and  paid  Garrett  $10  on  account 
Garrett  accepted  this  money,  and  Howard 
left  the  office,  having  appointed  a  rendezvous 
two  days  later  at  Greensboro.  Garrett  testi- 
fied that  at  this  Interview  be  made  up  his 
mind  Howard  was  a  confidence  man,  and,  as 
the  latter  crossed  the  street  on  leaving  Gar- 
rett's office,  Garrett  pointed  him  out  to  two 
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of  hlfl  employes,  with  the  remark,  'If  yon 
want  to  see  a  genuine  gold-brick  man,  look 
out  of  the  window  quick.'  His  faith  In  How- 
ard was  so  small  that  he  even  suqpected  the 
$10  bill  paid  him  to  be  counterfeit.  What, 
then,  was  the  duty  of  Garrett  when  his  mind 
first  reached  the  conclusion  that  Howard  was 
a  confidence  man,-^  'gold-brick  man'?  Clear- 
ly, It  was  to  order  him  out  of  his  office,  with 
a  threat  to  denounce  him  to  the  authorities. 
He  might  well  have  gone  farther.  He  might 
have  Informed  the  sheriff  or  the  police  of  his 
Interview  and  of  his  suspicions,  leaving  to 
them  the  duty  of  dealing  with  Howard  and 
the  others.  What  he  did  was  to  put  himself 
into  communication  with  the  chief  of  police 
at  Richmond,  Ya.  He  wrote  a  long  letter  to 
Patterson,  accompanying  it  with  a  letter  of 
lutroduction  of  Mims  from  Lewis.  All  this 
was  to  lay  an  elaborate  plan  to  apprehend 
the  defendants,  for  whom,  by  the  way,  he 
believed  there  was  a  reward  outstanding  of 
^0,000.  He  then  gave  his  letters  to  Mims; 
and  80  solicitous  was  he  that  there  should 
be  no  failure  of  Justice,  and.  Incidentally, 
that  he  should  not  fail  of  the  reward,  that 
he  gave  Mims  $20  or  $25  for  expenses.  Thus, 
his  arrangement  for  arrest  having  been  com- 
pleted, be  set  about  enticing  defendants  into 
a  completion  of  the  supposed  objects  of  the 
conspiracy.  He  bad  previously,  at  his  first 
interview  with  Howard,  so  far  fallen  in  with 
Howard's  plans  as  to  make  two  drafts  of  a 
telegram,— one  to  use  if  the  Indian  were 
amenable,  the  other  in  the  event  he  were  not 
On  the  second  day  after  the  interview  with 
Howard,  Garrett  proceeded  to  Greensboro  to 
keep  the  appointment  On  arrival  he  saw 
Mims  and  Patterson,  to  whom  for  30  min- 
utes he  talked  'pretty  plainly,'  and  was  told 
that  the  sheriff  had  the  matter  In  charge. 
There,  also,  he  met  Howard,  and,  after  he 
counted  Howard's  money  for  him,  the  two 
drove  out  in  a  buggy  to  the  place  where  the 
Indian  was  camped.  On  this  drive,  Howard 
showed  signs  of  backing  out  but  Garrett 
urged  him  on, — not  once  but  several  times. 
The  sheriff  and  Patterson  passed  them  on  the 
road.  Howard  thought  they  looked  raspi- 
dous,  but  Garrett  mindful  of  his  civic  duty 
and  the  reward,  and  the  roll  of  bills  he  bad 
Just  counted,  ridiculed  the  notion.  The  sher- 
iff and  Patterson  were  'Just  two  fellows  that 
bad  been  downtown  and  got  drunk.'  Again, 
Garrett  said,  'The  next  time  you  stop,  I  am 
going  to  take  the  horse  and  buggy  and  go 
back  to  town.'  When  they  arrived  at  the  In- 
dian's camp,  Garrett  suggested  that  Howard 
tell  the  Indian  that  he  (Garrett)  was  Andrew 
Garretf  s  brother.  'You  tell  him  I'm  Andrew 
Garrett's  brother.'  The  alleged  gold  bars 
were  then  produced,  and  Just  as  the  weigh- 
ing was  completed  the  officers  closed  in  and 
arrested  Howard  and  Daley.  This  success- 
fully completed  the  first  half  of  Garrett's 
plan.  In  Com.  v.  Leeds,  0  Phihi.  688,  which 
was  a  case  where  certain  parties  Induced  a 


saloon  keeper  to  sell  them  beer  In  vlolatloD 
of  the  Sunday  liquor  law,  for  the  purpose  of 
informing  on  him.  Judge  Paxson  said: 
'For  the  relators  it  was  urged  that  they  were 
engaged  in  a  lawful  object  to  wit  the  en- 
forcement of  the  Sunday  liquor  law.  •  •  « 
It  was  never  Intended  Uiat  a  man  should  vio- 
late the  law  in  order  to  vindicate  the  law. 
•  •  '•'  Immediately  after  the  returning 
from  the  scene  of  arrest  Garrett  went  to  the 
office  of  King  &  Kimball,  attorneys  at  law, 
and  retained  them  to  appear  in  the  criminal 
prosecution,  and,  also  being  still  mindful  of 
bis  civic  duty,  to  prosecute  a  civil  suit  for  $2,- 
000  ag^alnst  these  defendants  for  an  alleged 
breach  of  contract  In  aid  of  this  salt  he 
caused  an  attachment  to  be  levied  on  the 
clothes,  trunks,  Jewelry,  and  other  personal 
effects.  Including  the  roll  of  bills  displayed 
by  Howard  at  their  first  interview,  and  which 
he  had  kindly  counted  for  Howard  at  Greens- 
boro Just  before  the  arrest.  Having  secured 
everything  in  sight  even  to  their  changes  of 
imderwear,  this  good  citizen  leaves  the  state 
of  North  Carolina  to  pay  the  expenses  of  de- 
fendants In  this  suit  by  compelling  them  to 
defend  In  forma  pauperorum."  Upon  this 
review  of  the  testimony  of  the  prosecuting 
witness,  as  relied  upon  by  the  defendants,  it 
seems  to  me  clear  that  his  honor  committed 
fatal  error  In  his  charge,  and  that  a  new  trial 
should  be  granted. 

I  have  given  much  attention  to  this  case, 
—more  than  my  official  duties  would  Justi; 
allow,  and  much  more  than  the  defendants  ap- 
parently deserve;  but  I  am  firmly  convinced 
that  there  Is  nothing  more  dangerous  than 
to  attempt  to  stretch  established  principles  to 
meet  the  supposed  exigencies  of  particular 
cases.  I  cannot  do  better  than  close  this 
opinion  with  the  words  of  Chief  Justice 
Chase  In  the  concurring  opinion  in  Bx  parte 
Mllllgan,  4  WalL  2,  132,  18  L.  Ed.  281,  299. 
as  follows:  "The  crimes  with  which  Mllllgan 
was  charged  were  of  His  gravest  character, 
and  the  petition  and  exhibits  in  the  record, 
which  must  here  be  taken  as  true,  admit  his 
guilt  But  whatever  his  desert  of  punish- 
ment may  be,  it  Is  more  Important  to  the 
country  and  to  every  citizen  that  he  should 
not  be  pimlshed  under  an  Illegal  sentence, 
sanctioned  by  this  court  of  last  resort  than 
that  he  should  be  punished  at  all.  The  laws 
which  protect  the  liberties  of  the  whole  peo- 
ple must  not  be  violated  or  set  aside  in  order 
to  inflict  even  upon  the  guilty  unauthorized, 
though  merited.  Justice." 

FDRCHKS,  C.  J.  (dissenting).  Without  af- 
firming all  that  is  said  by  my  Brother  DOUG- 
LAS in  the  elaborate  and  learned  discussion 
in  his  dissenting  opinion,  I  cannot  say  that  I 
am  satisfied  that  the  defendants  hare  had  a 
fair  trlaL  In  my  opbilon,  there  is  error,  at 
least,  in  what  the  Judge  said  as  to  Garrett's 
high  character  on  the  motion  to  separate  the 
witnesses,  and  in  what  he  said  near  the  dose 
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of  hts  charge  to  the  jury,— that  Garretf  s  con- 
duct -wajB  not  a  proper  subject  for  unfriendly 
comment.  In  my  opinion,  there  should  be  a 
new  trlaL 


STATE  T.  ROSE. 

(Supreme  Court  of  North  Carolina.    Dec.  20, 
1901.) 

HOMICIDES— BVIDENCB— THREATS— MOnVS- 
DBQREB   OF   CRIMEi— NEW    TRIAXi. 

1.  In  a  prosecntion  for  marder,  evidence  that 
defendant  had  threatened  to  kill  deceased  "if 
be  caught  him  messing  around  his  still,"  and 
that,  "if  he  caneht  him  on  bis  side  of  the  road, 
be  would  kill  him,"  was  properly  admitted. 

2.  Eyidence  that  the  revenue  offlceni  had 
seised  defendant's  blockade  still,  and  that  de- 
fendant said  deceaaed  bad  reported  the  still 
to  them,  was  admissible  aa  showing  motive. 

3.  Where  all  the  evidence  tends  to  show  that 
the  killing  was  done  by  some  one  lying  in 
wait,  and  there  is  no  evidence  of  any  alterca- 
tion or  a  killing  under  other  circumstances,  de- 
fendant must  either  be  convicted  of  mnrder  in 
the  first  degree  or  acquitted. 

4.  The  refusal  of  a  new  trial  sought  because 
the  verdict  is  contrary  to  the  weight  of  the 
evidence  is  within  the  discretion  of  the  lower 
court,  and  is  not  reviewable  on  appeal. 

6.  Where  the  court  referred  to  tne  couten- 
tions  of  defendant's  counsel,  charged  fully  the 
law,  recapitulated  the  evidence,  and  directed 
the  jury's  attention  to  the  principal  question 
in  the  case, — whether  defendant  was  the  man 
who  committoci  the  crime, — an  objection  that 
the  court  f::  L-d  to  state  the  defendant's  con- 
tentions to  the  jury  was  untenable. 

Api)eal  from  superior  court,  Wilson  coun- 
ty;   Timberlake,  Judge. 

John  H.  Rose  was  convicted  of  murder, 
and  appeals.    Affirmed. 

D.  Wortblngton  and  S.  6.  Mewbom,  for  ap- 
pellant.   Brown  Shepherd,  for  the  State. 


OLiABK,  J.  The  prisoner  is  convicted  of 
tbe  Biurder  of  Thomas  Fanner.  There  was 
evidence  that  tbe  prisoner  bad  threatened  to 
UIl  tbe  deceased  "if  be  caught  him  messing 
around  his  still" ;  that  "If  he  caught  blm  on 
hla  aide  the  road,  he  would  kill  bim  before 
he  got  back."  Tbe  witness  further  stated, 
oyer  objection  and  exception  by  prisoner, 
tbat  tbe  still  was  a  blockade  still,  and  that 
tbe  revenue  officers  came  and  took  It;  that 
be  bad  heard  prisoner  say  that  tbe  revenue 
officers  got  It,  and  tbat  tbe  deceased  was  tbe 
one  wbo  had  reported  tbe  still  to  them.  This 
erldeiice  was  competent,  as  tending  to  show 
threats  and  motive. 

Bennett  Wheeler  testified  tbat  be  and  tbe 
deceased  were '  riding  along  the  road  In  a 
bnggy,  when  they  were  shot  from  ambush 
from  tbe  left  side  of  the  road;  that  Farm^, 
wbo  was  on  tbat  side  of  tbe  buggy,  was  kill- 
ed,  and  witness  was  shot  In  the  knee,  breast, 
arm,  and  face;  tbat  he  looked  up,  and  saw 
the  prisoner  run  through  tbe  woods  with  a 
gnn  in  bis  hand;  that  late-  he  went  back  to 


the  place  and  pointed  out  to  others  where  he 
saw  tbe  man  run.  "A  bush  was  cut  down 
right  by  tbe  side  of  tbe  stump.  It  is  about 
16  steps  from  where  we  were  shot  to  the 
stump,  and  about  the  same  distance  from  the 
place  from  where  I  saw  tbe  man  run.  Rose 
was  right  plain.  I  saw  bim.  He  bad  Just 
started  to  run.  I  didn't  see  anybody  dre 
the  gun,  but  I  saw  tbe  prisoner  run  from  tbe 
stump  from  where  tbe  shot  came.  He  ran 
to  the  left  througb  tbe  woods.  He  bad  Just 
got  up  and  started  when  I  saw  bim.  He  was 
right  at  place  fixed  to  shoot  fi-om.  He  bad 
on  a  ligbt>colored  bat  and  no  coat  As  soon 
as  I  Jumped  out  tbe  buggy  and  stopped  tbe 
mule,  I  saw  him  run."  There  was  corrobo- 
rative evidence  as  to  the  condition  of  the 
spot— that  from  tbe  stump  one  could  see  to 
fire  at  men  In  tbe  buggy,  a  place  having 
been  cleared  out  by  cutting  down  the  bush; 
tbat  a  man  running  as  described  by  witness 
could  be  seen  from  the  place  where  he  said 
he  stood  after  getting  out  of  the  buggy;  tbat 
this  had  been  proved  by  actual  experiment; 
that  standing  where  Wheeler  said  he  stood, 
a  man  raising  up  from  behind  the  stump 
could  be  seen  and  recognized;  tbat  the  prls- 
<Mier  bad  tbat  day  tried  to  buy  "double  B" 
shot— such  as  were  found  embedded  in  tbe 
buggy;  that  he  was  seen  not  far  oS  tbat 
afternoon;  and  the  like.  One  of  tbe  wit- 
nesses for  the  defense  testified  on  cross- 
examination  that  he  saw  tbe  priscHier  cross 
the  road  three-quarters  of  a  mile  from  the 
place  of  tbe  homicide  about  5:30  o'clock  of 
the  same  evening  Farmer  was  killed,  and 
tbat  he  had  on  a  white  hat  and  no  coat. 
Another  witness  for  the  defense  testified  be 
had  beard  prisoner  say  that  if  he  knexv 
Farmer  bad  reported  bis  still,  he  would  whip 
him. 

The  "case"  states  that  after  explaining 
fully  tbe  law  of  homicide,  tbe  court  said: 
"The  counsel  for  the  prisoner.  In  his  argn- 
ment  to  you,  said  that  under  the  evidence 
In  this  case,  you  must  either  return  a  verdict 
of  not  guill7,  or  guilty  of  murder  in  the  first 
degree;  and  the  court  charges  you  that  this 
is  the  law  of  tbe  case."  Singularly  enough, 
his  counsel  now  contend  that  this  is  error. 
But  we  think  it  is  correct  as  is  also  the  fur- 
ther charge,  excepted  to,  that  if,  after  con- 
sidering all  tbe  circumstances  carefully  and 
deliberately,  in  connection  with  all  the  evi- 
dence in  the  case,  tbe  Jury  "are  satisfied, 
after  having  done  this,  beyond  a  reasonable 
doubt  that  tbe  prisoner  slew  the  deceased 
as  alleged  by  the  state,  then  It  would  be  your 
duty  to  return  a  verdict  of  murder  In  the  first 
degree;  but  If  Qot  so  satisfied.  It  would  be 
your  duty  to  return  a  verdict  of  not  guilty." 
All  the  evidence  tends  to  show  tbat  the  kill- 
ing was  done  by  some  one  lying  in  wat*-. 
which  comes  expressly  within  the  statutory 
definition  of  mnrder  in  the  first  degree. 
There  was  no  evidence  of  an  altercatlou  or 
a  killing  under  any  other  circumstances.    If 
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the  prisoner  -was  the  man  who  fired  the  fatal 
shot,  be  was  guilty  of  murder  In  the  first 
degree;  and,  if  this  was  not  shown  beyond 
a  reasonable  doubt,  the  jury  should,  and,  un- 
der the  Judge's  charge,  would,  have  acquitted 
the  prisoner. 

The  first  ground  of  exception  to  the  refusal 
of  a  new  trial  Is  "because  the  verdict  was 
contrary  to  the  weight  of  the  evidence." 
This  was  in  the  discretion  of  the  Judge  be- 
low, and  is  not  reviewable  on  appeal.  Ed- 
wards V.  Phifec  120  N.  C.  406,  27  S.  B.  7». 
and  numerous  cases  there  cited;  Benton*  v. 
Railroad  Co.,  122  N.  C.  1008,  30  S.  E.  383. 

The  second,  fourth,  and  fifth  exceptions 
have  already  been  disposed  of.  The  third 
exception  Is:  "Because  the  court  failed  to 
state  the  contentions  of  the  prisoner  in  his 
charge  to  the  Jury.  The  court  did  not  state 
the  contention  of  either  side,  other  than  ap« 
pears  herein,  and  no  request  was  made  that 
it  be  done."  The  charge  does  not  appear 
to  have  been  sent  up  in  full,  but  therein  the 
court  refers  to  the  contentions  of  prisoner's 
counsel,  charges  fully  the  law,  recapitulates 
the  evidence,  and  directs  the  Jury's  attention 
to  the  principal  point,  to  wit,  that  the  Jury 
must  acquit  unless  satisfied  beyond  a  rea- 
sonable doubt  that  the  prisoner  slew  the  de- 
ceased as  alleged  by  the  state;  the  uncon- 
tradicted evidence  being  that  the  deceased 
was  killed  by  some  one  lying  la  wait  Tbe 
prisoner's  contention  was  solely  that  he  was 
not  the  man.  Tbe  jury  declared  themselves 
satisfied  by  the  evidence,  beytmd  a  reasona- 
ble doubt,  that  he  was. 

We  see  no  error  of  which  the  prisoner  can 
complain.    No  error. 


STATE  V.  WILLIAMS. 

(Snpreme  Court  of  North  Carolina.    Dec.  20, 
1901.) 

HOMICIDE— EVIDENCE— ADMISSIONS— gUBS- 
TION  FOR  JURY— OBJECTIONS— WAIVER. 

1.  An  objection  that  there  is  no  evidence  to 
warrant  a  conviction  is  waived,  if  not  made 
before  verdict. 

2.  Though  confessions  sufficient  to  have  war- 
ranted conviction  of  murder  in  the  first  degree 
were  admitted,  together  with  evidence  of  jeal- 
ousy and  threats,  the  court  nevertheless  prop- 
erly submitted  tbe  case  with  instructions  as  to 
murder  both  in  the  first  and  second  degrees; 
the  question  whether  the  evidence  warranted 
a  conviction  in  the  first  degree  being  for  the 
jury. 

3.  Evidence  of  admissions  made  by  one  de- 
fendant not  in  the  presence  of  the  other  was 
properly  admitted  against  tbe  former,  where 
the  court  charged  that  they  could  not  be  con- 
sidered against  the  latter. 

4.  Admissions  made  bv  an  accomplice  ont  of 
court,  and  not  in  defendant's  presence,  though 
not  admissible  as  substantive  evidence  against 
defendant,  may  be  considered  by  the  jury  as 
affecting  the  credibility  of  the  accomplice  as 
a  witness  in  the  case. 

Appeal  from  superior  court,  Montgomery 
county;  Coble,  Judge. 


Dixie  Williams  was  convicted  of  murder 
in  the  second  degree,  and  appeals.    Afiirmed. 

Brown  Shepherd,  for  tbe  State. 

CLARK,  J.  The  prisoner  was  convicted 
of  murder  in  the  second  degree.  After  ver- 
dict he  excepted  because  there  was  "no  evi- 
dence to  warrant  a  verdict  for  murder  In  the 
second  degree."  There  was  no  prayer  to 
that  effect  and  an  exception  tliat  there  was 
no  evidence  Is  waived  If  not  asked  before 
verdict  State  v.  Harris,  120  N.  O.  577,  20 
S.  E.  774,  and  numerous  cases  there  cited; 
Clark's  Code  (3d  Ed.)  p.  773;  and  other  cita- 
tions down  to  State  v.  Huggins,  126  N.  C. 
1065,  35  S.  B.  606.  There  were  confessions 
of  the  prisoner  made  to  different  persons 
which  would  hare  Justified  a  conviction  of 
murder  In  the  first  degree,  with  evidence  of 
Jealousy  as  a  motive,  and  threats.  There 
was  no  eyewitness  of  the  killing.  The  kill- 
ing being  shown  to  have  been  done  with 
a  deadly  weapon,  and  if  tbe  Jury  found  that 
It  was  done  by  the  prisoner,  the  law  raised 
a  presumption  that  It  was  murder  in  the  sec- 
ond degree;  and  the  Jury  may  not  have  t>een 
satisfied,  by  the  confessions  and  other  evi- 
dence, of  the  circumstances  necessary  to 
raise  the  offense  to  murder  In  the  first  de- 
gree, and  his  honor  properly  left  both  as- 
pects to  the  Jury.  Upon  the  evidence  the 
Jury  might  very  well  have  found  the  prisoner 
guilty  of  murder  in  tbe  first  degree.  The 
evidence  would  Justify  such  a  finding.  But 
it  does  not  lie  in  the  prisoner's  mouth  to 
complain  that  he  was  found  guilty  of  tbe 
lesser  offense.  This  Is  not  like  tbe  case  of 
State  V.  Rose  (at  this  term)  40  S.  B.  83, 
where  the  evidence  all  established  a  killing 
by  lying  in  wait  and  the  sole  question  was 
whether  the  prisoner  did  the  killing,  and  the 
Judge  properly  told  the  jury,  as  argued  to 
them  by  prisoner's  counsel,  that  the  prisoner. 
If  they  believed  tbe  evidence,  was  guilty  of 
murder  or  nothing. 

Bettle  Caldwell  was  a  codefendant  and  cer- 
tain admissions  of  hers  not  In  the  presence 
of  Williams  were  admitted  as  evidence 
against  her,  with  instructions  to  the  jury 
that  they  could  not  consider  sucb  evidence  as 
against  Williams.  In  this  there  was  no  er- 
ror. 

During  the  progress  of  the  trial  tbe  state 
submitted  to  a  verdict  of  not  guilty  as  to 
Bettle  Caldwell,  and  placed  her  on  the  wit- 
ness stand.  His  honor,  in  his  charge,  told 
tbe  jury  that  the  evidence  of  the  declarations 
of  Bettle  Caldwell  out  of  court  could  not 
be  considered  by  them  as  substantive  evi- 
dence, but  the  Jury  might  now  consider  such 
previous  statements  by  her  so  far  as  they 
tended  to  contradict  or  corroborated  what 
she  has  testified  upon  the  stand.  This  is 
well-settled  law.  Burnett  v.  Railway  Co., 
120  N.  G.  517,  20  S.  B.  819,  and  numerous 
cases  there  collected. 

No  error. 
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STATE  T.  CALDWELL. 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

1901.) 

HOMICIDB-NOLLE    PROSEQUI— UURDBR    IN 
SECOND  DBGRSE. 

1.  Id  a  prosecution  for  murder,  a  notice  filed 
hf  the  state  that  a  conyiction  ot  murder  in  tibe 
first  degree  would  not  be  asked  for,  but  only 
murder  in  the  second  degree  or  manslaughter, 
did  not  entitle  defendant  to  Itis  discharge  on 
the  ground  that  such  notice  was  equivalent  to 
a  nol.  pros,  of  the  charge  of  murder  in  the 
first  degree. 

2.  Defendant  and  deceased  had  had  some  dif- 
ficulty one  morning,  and  later  in  the  day, 
while  deceased  and  his  brother  were  passing 
the  house  where  defendant  was,  and  inquiring 
for  him,  defendant  took  a  gan  from  a  rack, 
and  shot  deceased  through  a  crack  in  the 
house,  ^eld,. though  making  a  case  ot  murdw 
in  the  first  degree,  a  conviction  of  murder  in 
the  second  degree  was  also  supported. 

Appeal  from  superior  court,  Madison  coun- 
ty; Moore,  Judge. 

Hesekiab  Caldwell  was  convicted  of  mur- 
der In  the  second  degree,  and  appeals.  Af- 
firmed. 


W.   W.   Zachary,   for   appellant 
Shepherd,  for  the  State. 


Brown 


FURCHES,  C.  J.  Indictment  for  murder. 
At  the  trial,  and  before  the  jury  were  called 
or  Impaneled,  the  solicitor,  with  the  permis- 
sion of  the  court,  caused  the  following  entry 
to  be  made  upon  the  docket:  "State  v.  Cald- 
welL  In  this  case  the  state  files  notice  (the 
prisoner  being  present  in  open  court)  that  a 
verdict  of  guilty  of  murder  In  the  first  degree 
will  not  be  asked  for  by  the  state,  but  only 
murder  In  the  second  degree  or  manslaugh- 
ter. Oudger,  Solicitor."  Whereupon  the  pris- 
oner, by  his  attorney,  Mr.  Zachary,  moved 
for  his  discbarge  upon  the  groimd  that  the 
order  of  the  solicitor  was  equivalent  to  a 
noL  pros,  of  the  charge  of  murder  In  the 
first  degree,  and,  that  being  so,  he  was  en- 
titled to  his  discharge.  The  motion  was  re- 
fused, and  the  prisoner  excepted,  and  the 
trial  was  proceeded  with.  This  exception  has 
been  virtually  disposed  of  in  the  case  of  State 
V.  Hunt  (at  last  term)  128  N.  C.  584.  38  S.  E. 
473.  In  that  case  the  solicitor,  in  a  more 
informal  manner  than  the  solicitor  did  In 
this  case,  before  the  commencement  of  the 
trial,  said  he  would  not  ask  for  a  verdict  of 
murder  in  the  first  degree,  and  the  trial  was 
then  proceeded  with;  and  in  selecting  the 
jury  the  prisoner  demanded  the  right  to  chal- 
lenge 23  Jurors.  This  demand  was  denied; 
the  court  stating  that,  the  solicitor  having 
stated  that  he  would  not  ask  a  verdict  for 
murder  in  the  first  degree,  the  court  would 
treat  it  as  a  nol.  pros,  as  to  that  offense,  and 
would  so  charge  the  Jury,  and,  so  treating 
it  the  prlSDuer  was  not  on  trial  for  bis  life. 
Tbe  prisoner  in  that  case  was  convicted  of 
manslaughter,  and  appealed  upon  the  ground 
that  he  was  not  allowed  23  peremptory  chal- 
lenges. This  court  sustained  tbe  ruling  of 
the  Judge  in  that  case  upon  the  groimd  that, 


although  the  charges  of  murder  in  the  first 
degree  and  In  tbe  second  degree  and  man- 
slaughter were  all  in  tbe  same  bill  of  indict- 
ment  and  in  one  count  this  was  specially 
provided  for  in  the  Acts  of  1893,  c.  83;  that 
tbe  offenses  were  distinct  and  it  was  as  if 
they  had  been  charged  In  separate  counts. 
The  case  of  State  v.  Hunt  Is  the  same  In 
principle,  and  this  case  must  be  controlled 
by  itt  There  was  no  error  In  refusing  the 
motion. 

During  the  progress  of  the  trial  there  were 
several  exceptions  taken  by  tbe  prisoner  to 
the  ruling  of  tbe  court  upon  questions  of  evi- 
dence. We  have  examined  them  all,  and 
find  them  to  be  without  merit  and  not  of 
sufficient  Importance  to  demand  a  discussion. 

Tbe  prisoner  asked  several  prayers  for  in- 
structions, and  some  of  them  were  not  given, 
and  he  excepted.  To  understand  these  pray- 
ers. It  is  necessary  to  state  briefly  some  of 
the  facts  as  shown  by  the  evidence:  The 
prisoner  and  the  deceased  were  yoimg  men, 
and  in  the  morning  of  the  day  of  tbe  homi- 
cide (Sunday)  they  had  a  personal  difficulty 
at  a  church  a  few  miles  from  where  tbe 
killing  took  place.  At  the  time  of  tbe  killing 
tbe  prisoner  and  bis  brother  (now  dead)  were 
at  the  bouse  of  one  Lewis.  The  deceased, 
Payne,  and  bis  brother  passed  the  bouse  of 
Lewis,  and  inquired  for  tbe  prisoner  and  his 
brother.  After  passing  the  house  of  Lewis 
for  a  short  distance,  they  turned  back,  and 
passed  the  bouse  of  Lewis  again,  going  in 
the  direction  from  which  they  came,  when 
they  inquired  for  the  prisoner  and  his.  broth- 
er. During  this  time  the  prisoner  had  taken 
Lewis'  gun  from  tbe  rack  and  loaded  It,  and 
shot  the  deceased  through  a  crack  in  the 
house.  And  the  prisoner  contended  that  this 
was  murder  in  tbe  first  degree,  and  as  the 
solicitor  had  entered  a  nolle  prosequi,  or 
what  was  equivalent  thereto,  the  prisoner 
could  not  be  convicted  of  murder  In  tbe  sec- 
ond degree,  and  asked  tbe  court  to  so  charge 
tbe  Jury.  The  court  refused  and  tbe  prisoner 
excepted.  We  agree  with  the  prisoner  that 
this  evidence,  If  believed,  made  a  case  of 
murder  in  the  first  degree.  And  we  are  at  a 
loss  to  know  why  the  solicitor  declined  to 
ask  a  conviction  of  murder  in  the  first  de- 
gree. We  must  suppose  that  he  had  reasons 
for  so  doing  which  we  have  no  knowledge 
of.  But  we  do  not  agree  with  tbe  prisoner 
that  tbe  evidence  did  not  also  prove  murder 
In  the  second  degree.  Tbe  law  of  mturder  in 
tbe  second  degree,  since  the  statute  of  1893, 
is  the  same  that  was  murder  before  that 
statute.  State  v.  Booker,  123  N.  C.  713,  31 
S.  E.  376.  And  before  that  statute,  where 
tbe  killing  was  admitted  or  shown  to  have 
been  done  with  a  deadly  weapon,  the  law 
presmned  malice,  and,  nothing  else  appear- 
ing, the  killing  was  murder.  This  Is  the  law 
as  laid  down  by  Sir  Michael  Foster  in  his 
Grown  Pleas,  and  has  been  the  law  in  this 
state  ever  since  we  have  had  a  government. 
It  may  be  fortunate  for  the  prisoner  that 
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we  taaye  found  no  error  for  which  we  should 
glTe  \ilm  a  new  trial.  For  he  Is  Insisting 
that  the  erldence  proves  murder  In  the  first 
degree.  If  we  bad  given  him  a  new  trial, 
and,  Qiion  the  case  coming  on  for  trial  again, 
the  solicitor,  with  the  consent  of  the  court, 
should  withdraw  his  notice  to  the  prisoner 
that  he  would  not  ask  for  a  conviction  on  the 
charge  of  murder  in  the  first  degree,  as  be 
would  have  had  the  right  to  do  <State  t. 
Smith  [at  this  term]  40  S.  E.  1),  it  seems  to 
ua  the  prisoner  would  have  been  in  a  bad 
condition,— a  new  trial  upon  hla  own  conten- 
tion that  the  evidence  so  clearly  showed 
murder  In  the  first  degree  that  It  was  error 
for  the  Judge  to  charge  the  Jury  that  It  was 
also  evidence  of  murder  In  the  second  de- 
gree. 

But  we  bave  found  no  error  that  entitles 
the  prisoner  to  a  new  trial,  and  the  Judgment 
Is  affirmed. 


SMITH  V.  SOUTHERN   RY.   00. 

(Supreme  Conrt  of  North  Carolina.     Dec  17, 

1901.) 

RAILROADS  —  NEOUOBNOB  —  COMPLAINT  — 
SUFFIOIENCY— DBMITRRBR. 

X-  A  complaint  alleged  that  plaintiff  went  to 
the  depot  to  i-eceive  freight  for  his  employe, 
ond  was  directed  by  the  station  agent  to  take 
the  goods  out  of  a  car  standing  by  the  plat- 
form; that  while  he  was  in  the  car,  unloading 
the  goods,  the  defendant  negligently  attached 
an  engine  to  the  car,  and  commenced  moving 
it,  without  notice  to  plaintiff;  and  he,  believ- 
ing the  car  was  attached  to  a  train,  and  that 
he  would  be  carried  away  from  his  team  and 
work  if  he  did  not  step  oft  at  once,  stepped  ofF, 
and  in  so  doing  fell,  and  broke  bis  hip.  Held, 
that  a  cause  of  action  is  alleged,  and  a  demur- 
rer shonld   be  overruled. 

2.  The    defenae    of    contribatory    negligence 
must  be  pleaded  by  answer,  and  not  raised  by 
demurrer. 
Cook,  J.,  dissenting. 

Appeal  from  superior  court,  Alamance 
county;  Council,  Judge. 

Action  by  J.  F.  Smith  against  tbe  Southern 
Railway  Company.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

(1)  Plaintiff  alleges  that  the  Sonthem  Rail- 
way Company  Is  a  corporation,  etc 

(2)  That  on  December  28,  1897,  tbe  plain- 
tiff, at  that  time  in  the  employ  of  the  Elmira 
Cotton  Mills  Company,  went  to  the  freight 
depot  of  defendant  at  Burlington,  N.  C,  the 
lessee,  as  aforesaid,  for  tbe  purpose  of  get- 
ting goods  and  freight  at  said  station  con- 
signed to  bis  aforesaid  employers;  that  upon 
Inquiry  be  learned  from  defendant's  agent 
that  tbe  goods  for  which  he  had  come  were 
not  in  the  depot,  but  were  still  In  one  of  de- 
fendant's freight  cars,  which  was  moved  to 
the  siding  nearest  tbe  platform,  and  tbe  en- 
gine detached;  that  thereupon,  at  tbe  Invita" 
tlon  and  under  the  direction  of  and  accom- 
panied tjy  defendant's  agent  Charles  Wal- 
ters, he  entered  tbe  car,  and  was  proceeding 
to  unload  the  goods,  and  when  be,  assisted 


by  said  Walters,  bad  unloaded  a  few  bales 
of  said  goods,  the  said  Walters  left,  direct- 
ing him  to  proceed  and  finish  tbe  unloading; 
that  In  miloading  be  would  tlirow  two  or 
three  bales  from  tbe  car  on  the  platform, 
and  then  go  on  the  platform,  and  place  these 
bales  on  a  truck,  and  roll  tbem  to  tbe  oppo- 
site side  of  tbe  freight  depot,  where  his 
horse  and  wagon  were,  and  then  place  them 
on  tbe  wagon,  and  then,  returning,  would 
enter  tbe  car  to  throw  out  more  bales  of 
goods;  that  while  be  was  in  the  car,  unload- 
ing the  last  of  the  bales  that  be  intended  to 
unload,  be  suddenly  found  that  tbe  car  was 
In  motion,  and,  upon  looking  out,  found  that 
it  was  attached  to  a  train  of  cars,  and  appre- 
hended that  be  was  attached  to  a  regular 
train;  and,  knowing  that  be  was  being  de- 
layed in  delivering  tbe  goods  to  his  employ- 
ers, and  thereby  delaying  the  operation  of 
their  mill,  and  knowing  that  he  was  leaving 
bis  horse  and  wagon  standing  at  the  depot, 
that  before  said  train  bad  attained  any 
speed,  and  while  it  was  slowly  moving  by  tbe 
depot  be  attempted  to  step  from  tbe  car  in 
which  be  was  to  the  platform  of  the  depot 
a  distance  of  about  14  Inches,  and  in  such 
attempt  be  was  thrown  upon  the  platform, 
and  bad  bis  right  leg  broken,  to  bis  damage 
11,000. 

(3)  That  said  accident  and  damage  were 
caused  by  tbe  negligence  of  defendant's  serr- 
ants  in  moving  the  car  without  first  giving 
notice  to  the  plaintiff,  after  having  invited 
and  directed  him  to  enter  the  car  for  tbe  pur- 
poses aforesaid.  Wherefore  plaintiff  demands 
Judgment  for  $1,000,  etc. 

Defendant  demurs  to  tbe  complaint  for 
that  tbe  same  does  not  set  forth  facts  sufli- 
cient  to  constitute  a  cause  of  action:  (1)  It 
does  appear  from  tbe  allegations  of  tbe  com- 
plaint that  tbe  Injury  sustained  by  plaintiff 
was  not  sustained  by  a  moving  of  tbe  car,  as 
set  forth  in  paragraph  2,  but  was  sustained 
solely  on  account  of  tbe  action  of  the  plain- 
tiff in  stepping  trom  tbe  moving  car  without 
the  command,  advice,  or  consent  of  any  em- 
ploye of  defendant.  (2)  It  does  not  appear 
that  the  moving  of  the  car  by  defendant  was 
done  with  any  intention  on  tbe  part  of  de- 
fendant of  removing  the  car  from  tbe  sta- 
tion, or  was  such  as  to  put  plaintiff  under 
any  apprehension  that  he  would  be  carried 
from  the  station,  or  was  negligent  or  such 
as  to  free  him  from  tbe  imputation  of  negli- 
gence in  stepping  from  tbe  moving  car.  (3) 
Tbe  proximate  cause  of  the  Injury,  as  set 
forth  in  complaint  was  the  action  of  plain- 
tiff in  stepping  from  tbe  moving  car  to  tbe 
platform,  and  not  any  negligent  act  or  omis- 
sion of  defendant.  (4)  It  appears  affirma- 
tively from  tbe  allegations  of  complaint  that 
tbe  plaintiff,  in  attempting  to  step  from  tbe 
moving  car  down  to  a  platform  without  any 
sufficient  cause  therefor,  and  without  the  ad- 
vice or  command  of  any  servant  of  the  rail- 
road company,  was  himself  guilty  of  negli- 
gence, and  such  negligence  caused  tbe  injury 
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complained  of.  (5)  If  tbe  complaint  of  plain- 
tiff does  not  set  forth  facta  from  ■which  It 
necessarily  appears  that  plaintiff  was  negli- 
gent (as  defendant  avers  It  does),  then  It  does 
appear  from  said  complaint  that  the  Injury 
was  caused  by  an  accident  unforeseen,  and 
not  to  be  expected,  and  for  which  no  blame 
or  neglect  attaches  to  defendant.  Where- 
fore defendant  demands  Judgment,  etc. 

G.  E.  McLean,  for  appellant  F.  H.  Btu- 
bee  and  A.  B.  Andrews,  Jr.,  for  appellee. 

MONTGOMERY,  J.  The  effect  of  the  de- 
murrer is  the  admission  of  the  facts  stated 
in  tbe  complaint  and  in  the  light  most  favoi^ 
aUe  to  the  plalnUff.  The  plaintiff,  an  em- 
pk>y6  of  the  Elmira  Ck>tton  Mills  Company, 
went  to  the  depot  and  warehouse  of  the  de- 
fendant In  Burlington,  with  the  team  of  the 
cotton  mills  company,  for  the  purpose  of  re- 
ceiving a  consignment  of  goods  belonging  to 
his  employer.  He  was  told  by  the  defend- 
ant's agent  at  the  depot  to  get  the  goods  from 
a  car  which  was  detached  from  the  engine 
and  from  other  cars  and  standing  on  a  elding 
next  to  the  platform  of  the  freight  depot. 
While  so  employed,  be  suddenly,  no  notice 
having  been  given  him,  discovered  that  tbe 
car  was  in  motion,  and  in  looking  out  saw 
that  tbe  car  was  attached  to  a  train  of  cars 
and  an  engine,  and  moving,  and,  to  prevent 
his  being  carried  off,  he  stepped,  while  the 
train  was  slowly  moving,  upon  the  platform, 
a  space  of  about  14  inches,  and  In  so  doing 
bis  leg  was  brolcen.  The  negligence  which 
the  plaintiff  charges  upon  the  defendant  is 
the  moving  of  the  car  in  the  manner  de- 
scribed by  the  defendant  without  first  having 
given  notice  of  Its  Intention  to  do  so  to  tbe 
plaintiff,  and  after  having  directed  him  to 
enter  the  car  for  the  purpose  and  under  the 
circumstances  alleged  in  the  complaint  We 
think  that  his  honor  committed  error  In  sus- 
taining the  demurrer.  The  defendant  owed 
the  plaintiff,  under  the  facts  of  this  case,  as 
shown  by  the  complaint  and  the  demurrer, 
the  dnty  to  make  him  as  secure  from  harm 
while  he  was  unloading  the  freight  from  the 
car  as  If  the  goods  had  been  In  the  ware- 
bonse.  Probably  It  was  a  saving  of  labor  and 
exi)en8e  In  having  the  goods  unloaded  from 
tbe  car.  Tbe  defendant  owed  to  the  plain- 
tiff, under  the  circumstances,  the  duty  not 
only  to  protect  him  from  harm  to  his  person, 
but  to  protect  him  from  anxiety  and  dread 
concerning  his  own  personal  comfort  and 
tbe  safety  and  protection  of  his  team.  Ow- 
ing him,  then,  this  duty,  they  should  have 
notified  blm  of  their  intention  to  move  the 
car,  so  that  he  could  have  gotten  out  without 
barm  to  himself,  or  anxiety  or  dread  con- 
cerning his  personal  comfort  and  the  safety 
of  bis  team.  Tbe  injury  cannot  be  regarded 
as  the  result  of  an  unavoidable  accident  It 
was  neither  "an  event  from  an  unknown 
cause"  nor  "an  unusual  or  unexpected  event 
from  a  known  cause."    It  is  exactly  what 


might  have  been  reasonably  anticipated  by 
the  defendant  all  the  facts  stated  In  the  com- 
plaint being  admitted  to  be  true  so  far  as 
tbe  case  In  Its  present  shape  is  concerned. 

The  main  contention  presented  by  the  de- 
murrer is,  of  course,  the  one  that  the  facts 
set  forth  in  t^e  complaint  do  not  constitute, 
in  law,  negligence  on  the  part  of  the  defend- 
ant; but  there  Is  also  presented  the  view  of 
the  contributory  negligence  of  the  plaintiff, 
although  the  words  "contributory  negligence" 
do  not  appear.  That  defense  must  be  plead- 
ed by  way  of  answer,  and  not  by  demurrer. 
In  view  of  tbe  probable  course  of  this  case. 
It  is  proper  for  us  to  add  that  upon  tbe  facts 
set  out  In  tbe  complaint  It  could  not  be  held 
as  a  matter  of  law  that  the  plaintiff  con- 
tributed to  his  own  injury.  Different  views 
of  that  matter  could  be  reasonably  entertain- 
ed by  disinterested  persons,  and  the  Jury 
must  decide  whether  the  plaintiff,  nnder  all 
the  circumstances,  acted  with  ordinary  care, 
as  a  reasonably  prudent  man  would  have 
done  nnder  all  the  circumstances. 

Error. 

COOK,  J.  (dissenting).  I  do  not  think  the 
facts  stated  in  the  complaint  show  negligence 
upon  the  part  of  defendant  company,  and 
therefore  see  no  error  in  his  honor's  sustain- 
ing the  demurrer.  The  facts  are  as  follows: 
"That  on  December  28,  1897,  the  plaintiff, 
at  the  time  in  the  emplo^^ment  of  the  Elmira 
(Jotton  Mills  Company,  went  to  the  freight 
depot  of  defendant  at  Burlington,  N.  C,  the 
lessee  as  aforesaid,  for  the  purpose  of  get- 
ting goods  and  freight  consigned  to  bis  em- 
ployers; that  upon  Inquiry  he  learned  from 
defendant's  agent  that  the  goods  for  which 
he  bad  come  were  not  In  the  depot  but  were 
Btill  in  one  of  defendant's  freight  cars,  which 
was  moved  to  the  siding  nearest  the  platform, 
and  the  engine  detached;  .that  thereupon,  at 
the  Invitation  and  under  the  direction  of,  and 
accompanied  by,  defendant's  agent,  be  enter- 
ed the  car,  and  was  proceeding  to  unload  the 
goods,  and  when  be,  assisted  by  the  agent 
bad  unloaded  a  few  bales  of  said  goods,  tbe 
agent  left,  directing  him  to  proceed  and  fin- 
ish tbe  unloading;  that  in  unloading  he 
would  throw  two  or  three  bales  from  the  car 
on  the  platform,  and  then  go  on  the  plat- 
form and  place  these  bales  on  a  truck,  and 
roll  them  to  the  opposite  side  of  the  de- 
pot where  his  horse  and  wagon  were,  and 
then  place  them  on  tbe  wagon,  and  then,  re- 
turning, would  enter  tbe  car  to  throw  out 
more  bales  of  goods;  that  while  he  was  in 
the  car  unloading  tbe  last  of  the  bales  that 
he  intended  to  unload,  he  suddenly  found 
that  the  car  was  in  motion,  and  upon  look- 
ing out  found  that  it  was  attached  to  a  train 
of  cars,  and  apprehended  that  be  was  attach- 
ed to  a  regular  train,  and,  Icnowing  that  he 
was  being  delayed  in  delivering  the  goods  to 
his  employers,  and  thereby  delaying  tbe 
operation  of  their  mill,  and  Icnowing  that  he 
was  leaving  bis  horse  and  wagon  standing  at 
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the  depot,  before  said  train  had  attained 
any  speed,  and  while  It  was  slowly  moving 
by  the  depot,  he  attempted  to  step  from  the 
car  In  which  he  was  to  the  platform,  a  dis- 
tance of  about  14  Inches,  and  In  such  attempt 
he  was  thrown  upon  the  platform,  and  had  his 
right  leg  broken,  to  his  damage  one  thousand 
dollars;  that  said  accident  and  damage  were 
caused  by  the  negligence  of  defendant's  serv- 
ants In  moving  the  car  without  first  giving  no- 
tice to  the  plaintiff,  after  having  Invited  and 
directed  him  to  enter  the  car  for  the  purposes 
aforesaid.  Wherefore  plaintiff  demands 
Judgment  for  |1,000,"  etc.  For  what  par- 
pose  the  car  was  being  moved,  or  to  what 
place  It  was  Intended  to  be  carried,  does  not 
appear;  nor  did  plaintiff  Inquire,  or  endeavor 
to  Inquire.  Having  been  Invited  or  permit- 
ted to  go  Into  the  car  and  unload  the  goods, 
defendant  company  was  under  obligations- 
First,  to  do  him  no  injury  while  in  the  car; 
second,  to  do  blm  no  injury  while  carrying 
the  goods  out  of  the  car;  and,  third,  to  give 
him  sufficient  notice  to  safely  get  his  goods 
and  himself  out  of  the  car  in  the  event  that 
It  was  Intended  to  carry  the  car  to  some 
other  station  before  doing  so.  As  plaintiff 
was  not  injured  by  any  act  of  defendant  com- 
pany while  he  was  in  the  car,  or  while  get- 
ting the  goods  out  of  the  car,  the  first  and 
second  duties  or  obligations  are  not  In  con- 
troversy. As  to  tbe  third,  it  is  not  alleged 
(only  apprehended)  that  it  was  the  purpose 
to  carry  the  car  away  from  the  depot,  or  that 
it  was  done.  In  the  absence  of  such  an  alle- 
gation, we  have  no  right  to  assume  It  For 
what  purpose  or  to  what  point  the  car  was 
being  moved  does  not  appear.  If,  in  shifting 
Its  cars  at  that  depot,  or  in  placing  other 
cars  on  the  siding,  it  became  necessary  to 
move  that  car  in  which  plaintiff  was  to  some 
other  point,  or  to  move  it  temporarily  for 
the  convenience  of  handling  other  cars,  thai 
It  would  not  have  been  negligence  for  de- 
fendant company  to  have  done  so.  There- 
fore to  move  the  car  was  not  negligence, 
and,  as  plaintiff  was  not  Injured  by  Its 
"moving,"  or  on  that  account,  defendant 
company  cannot  be  liable  for  the  injury  he 
sustained.  Had  he  remained  In  the  car,  he 
would  not  have  been  hurt;  and,  had  defend- 
ant company's  train  carried  him  away,  de- 
fendant would  have  been  liable  for  the  dam- 
ages resulting  for  carrying  him  away  from  his 
business  and  horse  and  wagon  without  giving 
him  notice  of  such  purpose.  From  the  com- 
plaint It  appears  that  plaintiff  "apprehended" 
that  the  car  was  going  to  be  carried  away, 
and  assumed  tb&t  he  could  step  off  with  safe- 
ty. In  his  assumption  he  shows  he  was  mis- 
taken, but  is  silent  in  his  pleading  as  to  the 
correctness  of  his  "apprehension."  Whether 
he  was  injured  by  his  own  mistake  or  his 
own  negligence  is  not  material  to  this  deci- 
sion; nor  could  we  discuss  the  question  of 
contributory  negligence  in  the  absence  of 
snch  plea.  Acts  1887,  c.  33.  So,  the  ques- 
tion of  law  raised  by  the  demurrer  to  the 


complaint  is  whether  the  injury  resulted 
from  the  negligence  w  breach  of  duty  upon 
the  part  of  defendant,  as  appears  from  the 
facts  alleged  by  plaintiff.  None  appearing, 
it  is  oiu:  duty,  as  it  was  that  of  the  court  be- 
low, to  so  hold. 


MOWERY  V,  SOUTHERN  RT.  00. 

(Supreme  Court  of  North  Carolina.     Dec.  17, 

1901.) 

FOBGIGN    CORPORATION— DOMESTIC    CHARAC- 
TBR— AFTER  ACQUIREMENT— RE- 
MOVAL  OF   CAUSE. 

Plaintiff's  intestate,  while  working  for  de- 
fendant, a  railroad  company,  incorporated  un- 
der the  laws  of  Virginia,  was  killed,  as 
was  claimed,  through  defendant's  negligence. 
Thereafter  the  defendant  complied  with  Pub. 
Laws  1800,  c.  62,  providing  a  manner  in  which 
foreign  corporations  may  become  domestic  cor- 
porations. Thereafter  plaintiff  brought  suit  to 
recover  $25,000  for  such  negligent  killing  of 
her  husband,  and  defendant  took  the  proper 
steps  to  remove  the  cause  to  the  United  States 
circuit  court.  Held,  that  the  state  court  lost 
jurisdiction  by  such  removal,  since  the  injury 
was  occasioned  by  the  Virginia  corporation, 
which  is  sued  alone;  the  domestic  corporation 
not  then  having  been  in  existence. 

Appeal  from  superior  court.  Rowan  coun- 
ty;  Tlmberlake,  Judge. 

Action  by  Roberta  Mowery,  as  administra- 
trix of  W.  A.  Mowery,  against  the  Southern 
Railway  Company.  From  an  order  to  pro- 
ceed no  further  with  the  case,  because  of  re- 
moval to  the  United  States  circuit  court, 
plaintiff  appeals.    Affirmed. 

Overman  &  Gregory  and  B.  F.  Long,  for 
appellant  Chas.  Price,  F.  H.  Busbee,  and 
A.  B.  Andrews,  for  appellee. 

DOUGLAS,  J.  This  is  an  action  for  dam- 
ages In  the  sum  of  $25,000  for  the  negligent 
killing  of  plaintiff's  intestate.  It  is  before 
us  on  a  petition  to  remove  into  the  circuit 
court  of  the  United  States,  allowed  by  the 
court  below.  The  following  allegations  ap- 
pear in  the  complaint:  "(2)  That  the  South- 
em  Railway,  the  defendant  herein.  Is  a  cor- 
poration created  and  organized  originally  un- 
der the  laws  of  Virginia,  and  on  the  12th 
day  of  August,  1896,  was  engaged  In  oper- 
ating, as  a  common  carrier  of  freight  and 
passengers,  a  line  of  railway  between  the 
town  of  Salisbury  and  the  town  of  ABheville, 
in  the  state  of  North  Carolina.  (3)  That 
prior  to  the  1st  day  of  June,  1899,  the  de- 
fendant became  a  domestic  corporation  of 
the  state  of  Nortb  Carolina,  by  filing  in  the 
office  of  secretary  of  state  a  copy  of  its 
charter  and  by-laws,  duly  authenticated,  and 
by  performing  all  of  the  acts  and  duties  re- 
quired of  it  in  order  to  domesticate  Itself 
agreeably  to  the  requirement!)  and  provi- 
sions of  an  act  of  the  general  assembly  of 
the  state  of  North  Carolina  entitled  'An  act 
to  provide  a  manner  in  which  foreign  coi-po- 
ratlons  may  become  domestic  corporations.' 
as  set  forth  in  chapter  62  of  the  Public  Laws 
of  North  Carolina,  and  this  domestication  of 
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defendant  company  occurred  ivlor  to  tbe  In- 
Btltatlon  of  tills  action;  tbat  on  the  said  12th 
day  of  August,  1898.  plaintiff's  Intestate, 
W.  A.  Mowery,  was  acting  in  the  capacity  of 
conductor  on  a  freight  train  of  defendant, 
being  then  and  there  an  employ^  of  defend- 
ant, and  in  such  capacity  as  conductor  was 
in  charge  of  a  train  which  was  then  being 
run  westward  over  the  side  line  of  railway, 
and  the  plaintiff  is  Informed  and  believes 
that,  while  her  Intestate  was  so  engaged  in 
hLs  duties,  that  he  was,  by  the  negligence  of 
defendant,  killed  whilst  passing  under  a 
bridge  across  the  track  of  defendant,  which 
said  bridge  was  allowed  to  remain  and  be  In 
a  condition  unsafe  for  cars  to  pass  under  It 
at  the  time  of  the  killing  as  aforesaid." 
The  court  below,  considering  the  facts  ap- 
pearing on  the  face  of  the  complaint  and 
petition,  properly  recognised  tiie  order  of 
removal  of  the  federal  court.  It  appears 
from  the  complaint  Itself  that  the  injury 
occurred  on  the  12th  day  of  August,  1896, 
while  the  Virginia  corporation  known  as  the 
Southern  Itallway  Company  was  lawfully  do- 
ing business  in  the  state  of  North  Carolina. 
This  corporation  was  sued  alone,  and,  as  the 
sum  demanded  exceeded  f2,000.  It  had  a 
right  to  remove  the  action  into  the  circuit 
court  of  the  United  States  upon  a  proper 
application.  The  act  revoking,  as  to  certain 
classes  of  foreign  corporations,  the  Implied 
law  of  comity  theretofore  existing  did  not 
become  a  law  until  the  10th  day  of  February, 
1899.— the  date  of  its  ratification.  The  North 
Carolina  corporation  known  as  the  Southern 
Railway  Company— the  only  coriwratlon  of 
that  name  now  authorized  to  do  business  in 
this  state— did  not  come  Into  being  until  on 
or  about  the  Ist  day  of  June,  1899,  after 
the  occurrence  of  the  Injury.  If  the  plaintiff 
has  sued  tiie  Virginia  corporation,  then  that 
corporation  has  a  right  to  remove  the  ac- 
tion. If,  on  the  contrary,  she  has  sued  the 
domestic  corporation,  then  it  has  done  noth- 
ing of  which  she  can  complain,  as  it  can- 
not be  held  responsible  for  an  Injury  sus- 
tained before  Its  birth,  and  occurring  through 
the  negligence  of  a  foreign  corporation  with 
which  It  stands  in  no  relation  of  privity,  as 
far  as  the  laws  of  this  state  are  concerned. 
Tbis  point  was  not  raised  In  the  defendant's 
brief,  which  was  simply  an  attack  upon  our 
decision  In  the  Debnam  Case,  36  S.  E.  268. 
After  mature  consideration,  and  in  the  light 
of  such  additional  authorities  as  we  have 
been  able  to  find,  we  deem  It  our  duty  to  ad- 
here to  the  decision  of  this  court  in  the  cases 
of  James  v.  UaUroad  Co.,  121  N.  O.  523,  28 
S.  E.  537,  46  L.  B.  A.  306,  and  Debnam  T. 
Telegraph  Co.,  126  N.  C.  831,  36  S.  E.  269. 
We  would  have  been  more  than  pleased  if 
the  latter  case  had  been  carried  up  to  the 
supreme  court  of  the  United  States  upon 
writ  of  error,  so  that  It  might  be  finally  de- 
termined by  a  court  of  competoit  Jurisdic- 
tion and  of  last  resort  upon  the  case  as  pre- 
sented to  us.    We  have  neither  the  inclinap 


tion  nor  the  motive  to  assume  any  powers 
not  properly  belonging  to  us,  but,  on  the 
other  band,  we  hare  no  right  to  abandon  any 
part  of  our  lawful  Jurisdiction,  when  prop- 
erly Invoked,  or  to  refuse  to  any  one  the 
equal  protection  of  the  laws. 
Affirmed. 


YOUNG  et  aL  v.  TOWN  Of  HENDERSON- 

VILLE. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1901.) 

MUNICIPAL  ELECTIONS-SPECIAL  SCHOOL  TAX 
—DETERMINATION  OP  RESULT 
—INJUNCTION. 
Priv.  Acta  1901,  c.  122,  empowered  the 
board  of  commissioners  of  H.  to  submit  to  the 
qualified  voters  of  the  town  the  question 
whether  a  special  school  tax  should  be  levied, 
the  election  to  be  held  "under  the  rules  and 
reflations  governing  municipal  elections  in 
said  town."  There  being  but  one  polling  place 
in  the  town,  the  judges  of  election  declared  the 
result,  giving  the  number  of  votes  for  and 
against  the  tax,  and  that  a  majority  of  the 
qualified  voters  had  not  voted  in  its  favor,  and 
so  reported  to  the  board.  Held,  that  the  board 
of  commissioners  had  tlie  power  to  examine  tiie 
registration  books,  and  to  eliminate  therefrom 
the  names  of  certain  voters  which  they  found 
had  ceased  to  be  qualified,  though,  as  thus  re- 
vised, the  voters  in  favor  of  the  tax  constitut- 
ed a  majority,  and  to  thereupon  determine  that 
the  special  tax  was  carried. 
Furches,  C.  J.,  and  Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Henderson 
county;  Justice,  Judge. 

Action  for  an  injunction  and  other  relief 
by  0.  C.  Young  and  others  against  the  town 
of  Eendersonville.  From  an  order  refusing 
a  preliminary  injunction  and  vacating  a  for- 
mer restraining  order,  complainants  appeal. 
Affirmed. 

Shepherd  &  Shepherd,  for  appellants. 
Busbee  &  Busbee,  for  appellee. 

MONTGOMERY,  J.  The  general  assem- 
bly, at  its  session  of  1901  (Priv.  Acts,  c.  122), 
empowered  the  board  of  commissioners  of 
the  town  of  Hendersonville  to  submit  to  the 
qualified  voters  of  that  town  the  question 
whether  or  not  a  special  tax  should  be  lev- 
ied annually  for  g^raded  school  purposes  to 
supplement  the  public  school  fund,  the  elec- 
tion to  be  held  "under  the  rules  and  regula- 
tions governing  municipal  elections  in  said 
town."  The  election  was  held  on  July  3, 
1901,  and,  there  being  but  one  polling  place 
In  the  town,  the  Judges  of  election  declared 
the  result  of  the  election,  giving  the  number 
of  the  votes  for  the  special  tax  and  the  num- 
ber against  it,  and  that  a  majority  at  the 
qualified  voters  had  not  voted  for  the  tax; 
and  they  made  a  report  to  the  board  of  com- 
missioners of  the  town  of  the  numlier  of 
votes  cast  for  and  against  the  tax  and  the 
number  of  the  quaUfled  voters  of  the  town. 
Afterwards,  on  the  1st  day  of  August,  1901, 
the  board  of  commissioners  of  the  town,  re- 
ceiving the  number  of  votes  cast  for  and 
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iWalnat  the  tax  set  out  In  the  report  of  the 
Judges  of  election  as  correct  and  true,  went 
into  an  examination  of  the  registration  book, 
In  order  to  ascertain  the  number  of  the  qual- 
ified voters  on  the  day  of  the  election.  Up- 
on that  examination  they  took  proof  and 
found  that  35  names  on  the  registration  book 
had  ceased  to  be  qualified  voters  because  of 
removals  and  death.  They  eliminated  those 
85  names  from  the  registration  boolc,  with 
the  result  that  the  number  of  votes  cast  for 
the  special  tax  was  a  majority  of  the  quali- 
fied voters  of  the  town,  and  they  so  held  and 
declared.  At  the  same  time  the  board  of 
4!ommissl(»ier8  levied  a  special  tax  upon  the 
property  and  polls  of  the  town,  and  placed 
the  same  In  the  hands  of  a  collector.  The 
plaintiffs,  who  are  citizens  and  taxpayers  of 
the  town,  brought  this  action  against  the 
4efendants,  the  board  of  commissioners,  for 
the  purpose  of  having  the  action  of  the  de- 
fendants declared  void,  and  to  have  them  en- 
joined from  collecting  the  taxes,  claiming  the 
declaration  of  the  Judges  of  election  to  be 
the  true  result.  Upon  the  motion  for  an  in- 
junction by  the  plaintiffs  to  restrain  the  de- 
fendant from  collecting  the  taxes  the  matter 
was  heard  upon  the  complaint  and  answer, 
treated  as  affidavits,  and  other  affidavits  on 
both  sides,  and  the  injimctlon  was  refused, 
and  a  former  restraining  order  In  the  case 
vacated.  His  honor  held  that  the  declara- 
tion of  the  vote  by  the  Judges  of  election  and 
their  report  of  the  same  made  out  a  prima 
facie  case  for  the  plaintiffs,— that  is,  that  the 
election  was  against  the  levying  of  the  spe- 
cial tax,  but  that,  as  the  defendants  had 
shown  by  their  answer  and  affidavits  that 
85  of  the  names  on  the  register  of  voters  were 
not  qualified  voters  at  the  time  of  election, 
and  that  as  the  plaintiff  did  not  deny  or  dis- 
pute that  fact,  under  the  decision  of  Rlgsbee 
T.  Durham,  99  N.  G.  341,  6  8.  E.  64,  the  prima 
Cade  case  of  the  coAectness  of  the  declara- 
tion and  the  return  of  the  votes  by  the  Judges 
4>t  election  had  been  overcome,  and  that  he. 
In  chambers,  upon  the  hearing  of  the  injimc- 
tlon, could  find  that  fact  upon  the  evidence, 
and  declare  the  result  We  think  the  order 
refusing  the  injunction  and  vacating  the  re- 
straining order  theretofore  granted  was  cor- 
rect, but  that  the  true  ground  therefor  was 
another  one  than  that  given  by  his  honor. 
We  think  that  It  was  no  part  of  the  duty  of 
the  Judges  of  election  to  decide  upon  the 
number  of  qualified  voters,  but  that  It  was 
their  duty  simply  to  declare  the  number  of 
votes  cast  for  and  against  the  special  tax, 
and  report  that  vote  to  the  board  of  com- 
missioners. In  the  case  of  Smallwood  v.  City 
of  Newborn,  90  N.  G.  3(3,  the  mayor  and  coun- 
cil were  charged  with  the  duty  of  submitting 
a  similar  proposition  to  the  one  In  this  case 
to  the  qualified  voters  of  that  city.  The 
statute  authorizing  the  submitting  of  the 
proposition  tras  In  these  words:  "The  mayor 
And  council  of  the  city  of  New  Berne  are 
Authorized  and  required  to  submit  to  the  qual- 


ified voters  of  said  city,  at  the  next  regular 
meeting  of  councilmen,  and  under  the  rules 
and  regulations  governing  said  election, 
whether  an  annual  assessment  shall  be  lev- 
led  therein  for  the  support  of  one  or  more 
graded  schools  in  said  city."  The  language 
there  Is  substantially  the  same  as  that  of  the 
act  which  authorized  the  submitting  of  the 
proposition  to  the  qualified  voters  of  Hender- 
sonville.  The  court  said  there:  "They  [the 
board  of  commissioners]  had  to  act  upon  the 
result  If  a  majority  of  the  votes  should  be 
cast  in  the  affirmative.  They  were  disinter- 
ested,—had  no  personal  interest  to  subserve 
not  common  to  every  other  citizen.  They 
might  well  and  reasonably  be  charged  with  a 
service  germane  to  their  official  relations  to 
the  city.  They  were  required  to  submit  the 
proposition.  How,  and  to  what  extent? 
When  was  the  submission  to  be  complete, 
and  how  was  it  to  be  completed?  Certainly 
not  until  the  vote  should  be  completely  taken 
by  them  'under  the  rules  and  regulations 
governing  said  [the  ordinary  city]  election.' 
This  latter  clause  cannot  be  construed  to 
mean  literally  'under  the  rules  and  regula- 
tions governing'  the  city  election.  It  means, 
and  must  mean,  in  the  nature  of  the  matter, 
only  that  such  rules  and  regulations  as  ap- 
ply, and  as  far  as  they  needfully  apply,  in 
taking  the  vote.  The  mayor  and  council 
were  to  submit  the  proposition,— that  is,  su- 
perintend, direct,  supervise  the  vote  upcm  It 
from  the  beginning  to  the  end  of  taking  and 
ascertaining  the  result  of  it,  employing  the 
ordinary  machinery  of  the  regular  election  as 
far  as  the  same  might  be  applicable."  The 
decision  In  that  case  seems  decisive  of  the 
one  before  us.  His  honor  had  before  him 
the  action  of  the  board  of  commissioners  of 
the  town,  their  investigation  and  examina- 
tion as  to  how  many  qualified  voters  there 
were  on  the  day  of  election,  the  declaration 
of  the  result,  and  that  a  majority  of  that  vote 
had  been  cast  for  the  special  election  on  the 
one  side,  and  the  declaration  of  the  Judges 
of  election  and  their  report,  and  the  nimiber 
of  names  on  the  registration  book  on  the 
other  side.  The  names  on  the  registration 
book  were  prima  facie  voters,  but  without 
other  support  It  is  not  sufficient  to  overcome 
the  evidence  of  the  legal  declaration  of  the 
persons  authorized  to  declare  the  result  of 
the  election  that  a  different  number  was  the 
true  one.  It  was  the  duty,  as  we  have  seen, 
of  the  board  of  commissioners,  to  ascertahi 
the  whole  number  of  the  qualified  voters  of 
the  town,  and  therefore  their  declaration  as 
to  the  number  was  better  and  higher  evi- 
dence prima  facie,  in  that  respect,  than  reg- 
istration books.  The  register  was  corrected 
by  the  board,  and  the  registration  book  alone 
was  not  evidence  sufficient  to  rebut  the  pre- 
sumption of  the  boart^'t  declaration  of  the 
true  number  of  qualified  voters.  Rlgsbee  v. 
Durham,  supra.  The  injunction  therefore 
should  not  have  been  granted  for  the  reasons 
stated  above.    Of  course,  the  declaration  of 
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the  remit  of  ttae  vote  la  not  final.  It  may 
be  attacked  In  the  conrta  directly  for  frand 
or  mistake,  and  the  true  vote,  if  there  was 
fraud  or  mistake  In  the  declaratlmi  of  the 
result  by  the  commlBsioners,  ascertained  and 
declared  by  the  court.  But  until  that  Is  done 
the  declaration  of  the  board  of  the  result  Is 
conclusive.  Bmallwood  t.  Olty  of  Ne wbem  and 
Rlssbee  V.  Durham,  supra.  That  is  the  main 
object  of  this  action.  The  Injunction  prayed 
for  In  the  meantime  the  plaintiffs  were  not 
entitled  to,  for  the  reasons  we  have  given. 
The  plalntUts'  whole  alleged  equity  is  de- 
nied, and  It  appears  from  the  answer  and  af- 
fidavits that  their  case  was  fully  met  at  all 
points. 
AJDrmed. 

DOUGLAS,  J.,  dissents! 

FTTRGHES,  O.  J.    I  think  the  Injunction 
should  hare  been  continued  to  the  bearing. 


ALLISON  V.  SOUTHERN  BT.  00. 

<Sapreme  Court  of  North  Carolina.     Dec.  17, 

1901.) 

CORPORAirONS-rORBION— BECOMING  DOMES- 
TIC —  REMOVAI.  OF  CAUSES  —  RAIIJIOADS— 
PBRSONAI.  IMJXniT— BVIDBNCB-TERDICT. 

1.  Where  a  railroad  company  incorporated  in 
Virginia  has  complied  with  Acts  N.  G.  1899,  c. 
62,  entitled  **An  act  to  provide  a  manner  in 
which  a  foreign  corporation  may  become  a  do- 
mestic corporation,"  a  state  court  does  not  lose 
Jnrisdiction  of  an  action  commenced  therein 
by  a  citizen  against  sach  corporation  by  steps 
taken  to  remove  such  cause  to  the  United 
States  drcnit  court 

2.  Plaintiff's  affldavit,  in  his  application  to 
sue  as  a  poor  person,  that  he  is  unable  to  give 
a  prosecution  oond  of  $200,  or  to  malce  a  de- 
posit of  that  amount,  does  not  necessarily  show 
that  be  is  nnable  to  compensate  his  counsel 
-otherwise  than  by  a  division  of  the  amount  of 
recovery,  or  that  bis  counsel  is  not  acting 
without  compensation. 

3.  Where,  in  an  action  against  a  railroad 
company  tor  personal  injury,  plaintiflTs  counsel, 
who  Is  a  son  of  the  trial  Jddge,  is  prosecuting 
the  suit  for  a  percentage  of  the  amount  of  the 
recovery,  such  facts  do  not  disqualify  the 
judge  from  presiding  at  the  trial. 

4.  Where  a  track  foreman  ordered  a  hand 
car  put  on  the  track  by  plaintiff  and  others, 
and  ordered  them  to  go  on  the  road,  knowing 
that  there  was  a  past-due  train  liable  to  meet 
tbem,  without  informing  plaintiff  of  the  dan- 
ger, and  the  hand  car  met  the  train  at  a 
curve  where  it  could  not  be  seen  until  It  was 
within  atwot  500  feet  of  the  car,  and  the  fore- 
man bad  not  sent  a  flagman  to  protect  plain- 
tiff, it  was  negligence  on  the  part  of  defend- 
ant. 

5.  Negligence  of  track  foreman  in  the  per- 
formance of  his  duties,  whereby  plaintiff,  an 
employ^,  was  injured,  was  the  negligence  of 
the  railroad  company. 

6.  Where  the  hand  car  on  whidi  plaintUt  and 
others  were  riding  met  a  train  at  a  curve,  and 
the  plaintiff  and  others  on  the  hand  car  jumped, 
and  the  track  foreman  ordered  the  plaintiff  to 
pnll  the  hand  car  from  the  track  to  avoid  a 
colUsiMi,  and  in  doing  so  he  was  struck  by 
the  train  and  injured,  an  Instruction  that,  if  the 
act  reouired  of  plaintiff  was  "essentially  haz- 
ardous/' he  was  not  bound  by  his  duty  to  obey 
the  order,  and  that  by  the  words  "essentially 
liazardous"    is    meant    apparent    certainty    to 


plaintiff  that  the  act  would  cause  injury,  and 
plaintiff  would  not  lie  guilty  of  contributory 
negligence  nnless  it  was  certain  that,  in  pulling 
the  hand  car  off  the  track,  injury  would  occur' 
to  him,  was  not  error. 

7.  An  instruction,  where  the  plaintiff  was  by 
the  negligence  of  the  foreman  placed  In  a  po- 
sition of  great  peril,  and,  immediately  after  he 
had  jumped  from  tne  car,  was  commanded  by 
the  foreman  to  help  get  the  hand  car  off  the 
track,  and  in  attempting  to  do  so  was  hurt, 
that  if  he  was  suddenly  commanded  to  do  an 
extrahasardous  act,— one  that  may,  though  not 
probably  would,  be  safely  done  at  <«oey— and 
If  plaintiff  obeys  the  conmiand  promptly  and  is 
Injured,  then  in  that  case  he  does  not  contribute 
to  his  own  Injury,  was  proper. 

Appeal  from  superior  court,  McDowell 
county;  Justice,  Judge. 

Action  by  J.  H.  Allison  against  the  South- 
ern Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Geo.  F.  Bason,  for  apitellant  Justice  & 
Pless,  for  appellee. 

MONTGOMERT,  J.  The  defendant  is  now. 
and  was  at  the  time  of  the  commencement 
of  this  action,  a  domestic  corporation,  origi- 
nally created  and  organized  under  the  laws 
of  the  state  of  Virginia,  and,  by  proceedings 
In  the  circuit  court  of  the  United  States  for 
the  Western  district  of  North  Carolina,  ob- 
tained an  order  for  the  removal  of  the  ac- 
tion from  the  superior  court  of  McDowell 
county  to  the  circuit  court  of  the  United 
States  In  and  for  the  Western  district  of 
North  Carolina.  The  plaintifT  In  his  com- 
plaint alleged  his  damages  to  be  $6,000,  and 
the  order  of  removal  was  based  upon  aiS- 
davits  alleging  local  prejudice.  The  proceed- 
ings were  certified  to  the  superior  court  of 
McDowell  county,  and  a  motion  of  defend- 
ant's counsel  to  dismiss  the  action  from  the 
docket  because  of  the  order  of  removal  was 
refused  by  his  honor.  The  reason  assigned 
for  his  honor's  refusal  to  dismiss  the  action 
or  to  stay  proceedings  in  the  state  court  was 
that  the  defendant  had  complied  with  the 
terms  of  the  act  of  the  legislature  of  the 
state  of  North  Carolina  (chapter  62  of  the 
Acts  of  1899),  and  thereby  became  a  corpora- 
tion of  this  state.  The  ruling  of  his  honor 
is  sustained  by  the  cases  of  Debnam  v.  Tele- 
graph Co.,  126  N.  O.  831,  36  S.  B.  269,  and 
Layden  v.  Knights  of  Pythias,  128  N.  C.  S46, 
39  S.  E.  47. 

The  defendant  then  moved  to  continue  the 
cause  on  the  alleged  ground  that  the  peti- 
tion of  the  plalntlfC  to  sue  in  forma  pauperis 
showed  that  his  counsel  had  taken  the  case 
for  a  contingent  fee,  and  was  therefore  "a 
partner  in  the  suit,— as  much  so  as  If  his 
name  had  appeared  in  the  summons  and  the 
complaint," — and  also  upon  the  ground  that 
plaintUTs  counsel  was  a  son  of  the  Judge 
before  whom  he  proposed  to  try  the  case. 
His  honor,  we  think,  properly  refused  the 
motion.  The  plaintifT,  In  his  affidavit,  affirm- 
ed that  he  was  unable  to  give  a  prosecutlMi 
bond  in  the  sum  of  $200,  or  to  make  a  de- 
posit of  like  amotmt  for  the  same  purpose; 
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but  It  did  not  necessarily  follow  tfaat  be  was 
unable  to  compensate  his  counsel  in  some 
way  otber  than  by  a  division  of  the  amount 
of  recovery,  or  that  his  counsel  had  not  as- 
sumed the  prosecution  of  the  suit  without 
compensation.  But  suppose  it  was  the  coa- 
tract  between  the  plaintiff  and  his  attorney 
that  the  attorney's  compensation  should 
be  contingent  upon  recovery,  and  that  fact 
should  have  been  known  to  his  honor;  should 
his  honor  have  declined  to  preside  over  the 
trial,  as  Judge,  because  of  the  interest  which 
his  son  had  in  the  recovery?  We  Imow  of 
no  law  which  requires  such  a  course  on  his 
part.  The  Judges  of  our  courts  are  presum- 
ed to  be  men  of  charact^  and  learning,  and 
not  to  be  influenced  by  fear,  favor,  or  af- 
fection towards  any  suitor  or  attorney  in 
onuses  before  them.  And  especially  in  this 
case  does  the  Judge  seem  to  be  justified  in 
proceeding  with  the  trial.  He  stated:  "That 
he  knew  not,  nor  cared,  what  arrangements 
counsel  had  with  client  as  to  fees.  That  he 
had  no  interest  whatever  in  the  matter,  and 
that  be  was  fully  conscious  of  his  ability  to 
try  the  case  with  absolute  impartiality. 
That  be  bad  two  sons  practicing  law  in  his 
district,  who  had  been  often  appearing  and 
ti'ying  cases  before  him,  and  that  to  grant 
this  motion  now  would  be  to  make  an  admis- 
sion of  his  inability  to  hear  their  cases  Im- 
partially, which  his  feelings  did  not  justify, 
and  which  he  did  not  feel  called  upon  to 
make.  Besides,  it  appeared  to  the  court 
that,  at  the  local  bar  meeting  when  the  cal- 
endar for  this  term  was  made,  one  of  the  de- 
fendant's counsel  was  present,  and  request- 
ed that  this  case  be  placed  on  the  calendar 
a  day  certain,  with  other  cases,  for  the  ac- 
commodation of  other  of  defendant's  coun- 
sel, and  that  it  was  so  arranged  for  trial, 
and  that,  out  of  twenty  cases  on  the  calen- 
dar. Justice  &  Pless  appeared  in  eighteen  of 
them,  and  this  was  the  first  case  called  for 
trial,  and  a  continuance  of  this  on  such 
ground  would  set  a  precedent  to  continue  the 
calendar  and  adjourn  the  court.  That  the 
judge  then  stated  that,  unless  other  grounds 
for  continuance  were  offered,  he  would  pro- 
ceed to  try  the  case,  as  he  could  not  abdicate 
the  bench  or  disbar  his  relatives  from  prac- 
ticing l^  granting  continuances  upon  this 
ground." 

The  fifth  and  sixth  exceptions  of  the  de- 
fendant concerned  certain  instructions  giv- 
en by  his  honor  on  the  question  of  the  de- 
fendant's negligence.  The  fifth  exception  is 
to  that  part  of  the  charge  which  is  in  this 
language:  "If  you  believe  from  the  evidence 
that  the  plaintiff  was  a  section  hand,  and 
Martin  was  a  track  foreman  or  section  boss 
in  the  employment  of  defendant  company, 
and  was  a  vice  principal  of  the  plaintiff,  and 
the  duties  of  the  plaintiff  and  Martin  are  as 
set  out  In  the  printed  rules  introduced  in 
evidence,  and  that  Martin  ordered  his  hand 
car  put  on  the  track  by  plaintiff  and  others, 
and  ordered  plaintiff  and  others  to  go  on  said 


car  towards  Old  Fort,— said  Martin  knowing 
there  was  a  past-due  train  liable  to  come 
along  the  track,  meeting  them,— and  the  said 
Blartln,  without  Informing  plaintiff  of  the 
danger,  met  the  train  at  a  point  where  it 
could  not  be  seen  by  those  on  the  hand  car 
until  it  was  within  510  feet  (tf  them,  and 
would  reach  the  point  where  the  hand  car 
was  in  from  nine  to  ten  seconds,  and  said 
Martin  had  not  sent  out  a  flagman  or  tak- 
en other  precaution  to  protect  the  plaintiff, 
this  would  be  negligence  on  the  part  of  de- 
fendant, and  the  i^aintiff  would  not  be  guil- 
ty of  negligoice  in  riding  on  said  hand  car." 
And  the  sixth  exception  is  to  that  portion  of 
the  charge  which  is  in  these  words:  "It  wa* 
his  duty  to  listen  and  look,  and,  in  case  dan- 
ger was  reasonably  to  be  apprehended  from 
a  belated  train  or  otherwise,  to  send  a  flag- 
man In  front  of  the  hand  car  to  notify  the 
engineer  on  the  train,  so  that  the  train 
might  be  stopped  or  slowed  up,  or  by  bell  or 
whistle  give  notice  of  its  approach.  In  order 
that  the  hand-car  crew  might  save  them- 
selves from  danger.  If  you  find  that  there 
was  negligence  on  the  part  of  the  track  fore- 
man in  his  duties,  as  just  defined  to  you. 
and  find  that  he  was  the  defendant's  agent, 
as  I  have  described  the  agency  to  you,  and 
piaintifTs  superior,  and  further  find  that  the 
injury  occurred,  if  it  did  occur,  in  the  per- 
formance of  the  duties  conferred  on  the 
agent,  and  that  Martin  negligently  ordered 
plaintiff  to  go  on  the  trade  to  remove  the 
ear,  and  that  the  Injury  was  the  .result  of 
the  negligence  of  Martin,  then  you  will  an- 
swer the  first  issue,  'Yes.' "  There  was  evi- 
dence on  the  part  of  the  plaintiff  going  to 
show  that  the  plaintiff  and  others  were  at 
the  time  of  the  plaintiff's  injury  under  the 
control  and  management  of  a  man  by  the 
name  of  Martin,  and  that  he  was  the  section 
master  or  track  foreman  of  the  defendant 
company,  and  that  he  hired  and  discharged 
hands  without  consultation  or  advice  from 
anybody;  that  a  day's  labor  on  the  part  of 
Martin's  employes  began  in  the  morning 
when  they  put  the  car  on  the  track,  and  end- 
ed after  the  hand  car  was  put  in  the  tool 
house;  that  when  the  day's  work  was  over, 
and  Martin  and  the  hands  upon  the  hand 
cai"  were  returning  to  their  homes,  they  met 
suddenly  a  freight  train  that  was  known  to 
be  late  by  both  Martin  and  the  plaintiff,  and 
at  a  distance  of  about  100  yards  off  before 
it  was  seen,— the  view  of  the  approaching 
train  being  obstructed  by  a  curve  In  the 
shape  of  an  S;  that  no  signals  or  precaution 
had  been  taken  by  Martin  to  discover  the 
approach  of  the  belated  train,  as  was  re- 
quired by  the  rules  of  the  company.  The 
rules  and  regulations  of  the  company  in  re- 
spect to  track  foremen  were  Introduced,  and 
from  them  it  appeared  that  the  track  fore- 
mnti  had  charge  of  the  track,  laborers,  and 
road  watchmen  employed  upon  that  section: 
that  a  constant  lookout  should  be  kept  for 
trains;  and  that,  when  there  was  not  a  clear 
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Tiew  of  the  track  far  enough  to  Insure  ab- 
solute safety,  flagmen  must  be  sent  out  with 
danger  al^als  to  protect  tbem.  There  was 
also  evidence  on  tbe  part  of  the  plaintiff 
tending  to  show  that  tbe  wbole  party  Jump- 
ed from  the  hand  car  when  tbey  saw  tbe 
rapidly  approaching  train  about  a  hundred 
yards  off,  and  were  In  places  of  safety,  but 
at  tbe  sudden  and  peremptory  command  of 
Martin  tbe  plaintiff  attempted  to  go  back 
and  lift  tbe  band  car  from  tbe  track,  and  in 
so  doing  was  struck  by  tbe  engine  and  badly 
hurt  Upon  tbat  testimony,  we  can  see  no 
error  in  tbe  Instructions  of  his  honor  wblcb 
bare  been  complained  of.  Tbe  defendant's 
agent  was  negligent  whether  be  Informed 
the  plaintiff,  or  did  not  inform  bim,  of  tbe 
d.inger  of  a  o^Usion. 

<Jn  tbe  question  of  wtaetber  tbe  plaintiff 
contributed  to  bis  own  injury,  tbe  defendant 
excepted  (eighth  exception)  to  tbe  following 
instruction  of  bis  honor:  "If,  however,  tbe 
act  required  of  tbe  plaintiff  was  essentially 
bazardons,  be  was  not  bound  by  bis  duties  to 
obey  tbe  orders,  and  would  not  be  exculpat- 
ed from  the  charge  of  contributory  negli- 
gence. By  tbe  language  'essentially  hazard- 
ous' is  meant  apparent  certainty  to  plaintiff 
that  the  act  would  cause  injury."  There  was 
no  error  in  that  Instruction,  under  tbe  evi- 
dence and  circumstances  of  this  case.  Or- 
dinarily, however,  that  would  not  be  tbe 
rule,  and  a  person  would  certainly  be  guilty 
of  contributory  negligence  if  he  obeyed  tbe 
orders  of  bis  superior  in  cases  where  it  ap- 
peared reasonably  certain  that  his  obedience 
would  be  attended  with  injury  to  himself. 
In  Binsbaw  v.  Bailroad  Co.,  118  N.  C.  1047, 
24  S.  E.  426,  where  a  passenger,  after  having 
been  told  by  the  conductor  to  get  off,  did  so, 
and  was  hurt  because  tbe  place  was  not  a 
safe  one  for  bIm  to  alight,  all  of  which  was 
seen  and  known  by  the  plaintiff,  this  court 
said:  "Tbe  danger  must  not  only  be  ap- 
parent, but  great,— more  chances  against  a 
safe  exit  than  in  favor  of  it"  That,  we 
think,  would  be  a  safe  rule  to  be  applied  or- 
dinarily in  cases  where  employfls  were  or- 
dered by  their  superiors  to  do  certain  acts 
in  tbe  ordinary  course  of  their  business.  But 
in  cases  like  the  one  now  before  tbe  court, 
where  there  was  imminent  peril  of  a  colli- 
sion between  a  train  moving  at  SO  or  S5  miles 
an  boar  downgrade  and  a  band  car.  Its  occu- 
pants being  greatly  excited  and  disturbed 
by  tbe  sudden  approach  of  the  train,  we 
think,  as  did  his  honor,  that,  in  the  effort  to 
prevent  the  effects  of  such  a  collision,  an  or- 
der from  tbe  foreman  to  tin  employ^  to  re- 
turn to  the  track  to  throw  the  band  car  off 
conld  be  ot>eyed  without  culpability  on  tbe 
part  of  tbe  employ^,  unless  It  was  certain 
that  In  doing  so  injury  would  occur  to  him. 

Further,  under  tbe  head  of  "Contributory 
Negligence,"  his  honor  Instructed  the  Jury 
that:  "If  the  plaintiff  was  an  employe  of  de- 
fendant, and  by  reason  of  the  negligence  of 
tbe  defendant,  (hrough  a  vice  principal,  Mar- 


tin, put  in  sudden  peril  and  great  danger,  and 
Immediately  after  the  plaintiff  had  extricated 
himself  from  bis  hazardous  aud  dangerous 
position  was  commanded  by  such  vice  prin- 
cipal to  help  get  a  hand  car  off  the  track, 
and,  in  attempting  to  obey  this  order,  was 
hurt,  tbe  law  in  regard  to  the  contributor) 
negligence  of  the  plaintiff  Is  as  follows:  If 
the  agent  of  the  employer,  and  the  vice  prin- 
cipal of  the  plaintiff,  suddenly  commanded 
the  plaintiff  (a  laborer)  to  do  an  extrahazard- 
ous act  in  the  course  of  bis  duty,— one  that 
may,  though  not  probably,  be  safely  done  bj 
observing  due  care;  one  tbat  must  be  done 
at  once,  if  done  at  ail,— and  if  the  laborer 
obeys  tbe  command  promptly,  moved  only 
by  a  faithful  sense  of  duty,  and,  as  a  con- 
sequence, suffered  serious  bodily  injury,  in 
that  case  the  injured  partjr  does  not  contrib- 
ute to  bis  own  injury."  We  think  the  in- 
struction a  proper  one,  and  that  the  law  as 
announced  In  Patton  v.  Railroad  Co.,  06  X. 
C.  466,  1  8.  B.  863,  supports  the  charge. 

The  other  exceptions  of  tbe  defendant  are 
only  variations  In  tbe  manner  of  their  state- 
ment of  tbe  ones  which  we  have  discussed, 
and  it  is  not  necessary  to  particularly  con- 
sider tbem. 

No  error. 

DOUGLAS,  3.,  concurs  in  result  only. 

PURCHBS,  C.  J,  (concurring  In  tbe  Judg- 
ment). Tills  action  is  In  forma  pauperis,  and 
the  counsel  of  plaintiff  is  the  son  of  the  Judge 
presiding  at  tbe  trial.  When  the  case  was 
called  for  trial  the  defendant  called  the  at- 
tention of  the  court  to  this  fact,  and  alleged 
that  the  plaintiff's  counsel  was  prosecuting 
the  case  under  a  c<»itract  for  a  part  of  the 
recovery  as  a  contingent  fee.  The  plaintiff's 
counsel.  In  arguing  this  motion,  called  it 
extraordinary,  but  did  not  deny  the  facts  al- 
leged by  the  defendant.  The  court  refused 
the  motion,  giving  his  reasons  therefor,  as  set 
out  in  the  opinion  of  this  court  The  motion 
was  not  alone  made  upon  the  ground  tbat 
the  presiding  Judge  was  the  father  of  plaln- 
tllTs  counsel.  If  it  had  been  made  upon 
this  ground  alone,  it  would  have  been  ex- 
traordinary, and  contrary  to  the  uniform 
practice  in  this  court  and  in  the  superior 
courts  of  the  state.  Tbe  record  states  the 
motion  as  follows:  "The  defendant  then 
moved  to  continue  the  case,  for  tbat,  as  was 
sufficiently  shown  by  tbe  petition  of  plaintiff 
to  bring  this  suit  in  forma  pauperis,  his  coun- 
sel, E.  J.  Justice,  had  taken  the  same  for  a 
contingent  fee,  and  was  therefore  a  partner 
in  the  suit,— as  much  so  as  If  his  name  bad 
appeared  in  the  summons  and  complaint." 
Tbis  was  the  motion,  and  the  Judge,  in  as- 
signing his  reasons  for  refusing  U,  among 
other  things,  said  "that  he  knew  not  nor  did 
he  care,  what  arrangement  counsel  had  made 
with  his  client  as  to  fees;  tbat  he  had  no 
Interest  whatever  in  the  matter,  and  that  he 
was  fully  conscious  of  his  ability  to  try  the 
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cnse  wltb  absolute  Impartiality;  •  ♦  • 
tliat,  out  of  twenty  cases  on  the  calendar, 
Justice  &  Pleas  ai^eared  In  eighteen  of 
tliem,  and  this  was  the  first  case  called  for 
tn^l,  and  a  continuance  of  this  caae  on  sucb 
grounds  would  set  a  precedent  to  continue 
the  calendar  and  adjourn  the  court"  To 
make  a  continuance  of  this  case  a  precedent 
for  continuing  the  other  17  cases  would  be 
to  put  them  on  the  same  footing  as  this  case; 
that  is,  that  they  were  all  pauper  cases, 
brought  for  contingent  fees.  This,  I  am  sat- 
isfied, was  not  the  caae;  and  the  reason  as- 
signed, as  I  think,  does  hli  son  Injustice 
And  it  may  be  that  it  does  his  other  son  in- 
justice, as  I  am  Inclined  to  think  It  does.  If 
the  motion  had  been  made  to  continue  for 
the  leaaon  alone  that  the  plalnUfTs  counsel 
was  the  son  of  the  presiding  Judge,  then 
the  grounds  stated  would  have  been  correct 
The  law  of  this  state,  adopting  the  law  of 
England  as  far  back  as  11  Hen.  VII.,  did  not 
allow  an  attorney  "to  take  any  fee  or  re- 
ward" for  his  services  In  pauper  suits  (Rev. 
St  c.  SI,  I  47;  Rev.  Code,  c.  31,  I  43),  which 
continued  to  be  the  law  until  the  adoption  of 
the  Code,  as  It  was  regarded  as  a  species  of 
champerty.  But  that  is  not  the  law  now, 
and  probably  never  will  be  again.  But  It  Is 
doubtful  whether  there  should  not  be  some 
legislation  with  regard  to  such  fees.  Under 
the  law  as  contained  in  the  Revised  Statutes 
and  the  Revised  Code,  an  administrator  was 
not  allowed  to  bring  and  prosecute  a  suit  in 
forma  pauperis.  McKlel  v.  Cutler,  45  N.  C. 
139.  This  question,  so  far  as  I  am  advised, 
has  not  been  presented  to  the  court  since  the 
act  of  1868-69  (Code,  {{  210,  211).  But  no 
such  motion  was  made  in  this  case,  and  no 
such  question  Is  before  the  court  now;  and 
I  know  the  practice  has  been  otherwise  since 
the  adoption  of  the  Code.  I  shall  take  it 
then,  at  least  so  far  as  this  case  is  concerned, 
that  Mr.  Justice  had  the  right  to  bring  this 
suit  In  forma  pauperis,  and  to  contract  wltb 
his  client  for  a  part  of  the  recovery  as  a 
contingent  fee;  and  this  brings  up  the  ques- 
tion of  his  pecuniary  interest  In  the  recovery. 
And  taking  it  that  he  had  a  direct  pecuniary 
Interest  in  the  recovery,  or  that  he  was  to 
have  all  the  recovery,  or  that  It  had  been 
his  own  action,  I  know  of  no  law  in  this  state 
that  would  have  prevented  hia  father  from 
trying  the  case.  This,  I  think,  was  altogether 
a  matter  of  propriety  with  him,  and  for  him 
to  determine  whether  he  would,  or  not,  try 
the  case;  and  I  see  no  legal  grounds  upon 
which  this  exception  can  be  sustained. 


McABVSS  V.  SOUTHERN  RT.  CO. 

(Supreme  Oooit  of  North  Candlna.    Dec.  20. 

1901.) 

ACTIOK  rOR  DBATH— BVIDBNCB— StJFFIClSN- 
CT-QUE8TI0N  FOR  JtJRT— INSTRUCTIONS— 
DUTT  OF  RAILROADS— NEQUOHNCB. 

1.  Deceased  was  killed  at  night  by  a  train 
going  26  miles  an  hour.    There  was  evidence 


that  the  engineer  could  have  seen  the  intestate, 
if  be  had  been  keeping  a  lookout,  in  time  to 
have  stopped  the  train  upon  reaching  the  place 
where  deceased  was;  also,  that  deceased  was 
drunk  an  hour  before  he  was  killed.    The  en- 

Sineer  testified  that  he  saw  some  one  slttinc  od 
le  gronnd,  with  his  back  against  the  end  of 
the  croBs-ties,  and  his  head  and  shoulders 
bent  forward;  that,  if  he  had  straightened  up, 
he  would  have  been  struck  by  the  train;  that 
the  cross-ties  extended  2  feet,  and  the  car  steps 
18  inches,  beyond  the  rails;  and  that  when  ne 
arrived  at  the  station  he  told  the  agent  to  send 
some  one  back  to  investigate.  HM,  that  the 
evidence  was  sufficient  to  go  to  the  Jury  on  the 
question  of  defendant's  negligence. 

2.  If  the  engineer  saw  deceased  sitting  in  a 
position  which  did  not  make  it  appear  that  he 
was  helpless,  the  engineer  might  assume  np 
to  the  last  moment  that  deceased  would  get  oat 
of  danger,  and  was  under  no  obligationB  to  stop 
the  train. 

3.  The  tailnre  of  the  engineer  to  signal  is 
not  evidence  of  negligence,  if  deceased  sat  be- 
tween the  road  crossmgs;  such  failure  being 
merely  to  be  considered  on  the  question  wheth- 
er a  proper  lookout  was  kept  by  the  engineer. 

4.  A  complaint  alleged  that  defendant  ne^i- 
gently .  ran  a  train  of  cars  against  plaintiflTst 
decedent,  while  the  latter  was  in  a  helpless 
condition,  and  when  defendant's  employes  by 
reasonable  care  conld  have  seen  from  deceas- 
ed's position  that  he  was  in  such  condition  so 
near  the  track  that  he  would  be  struck  by  the 
train.  The  court  charged  that,  if  the  engineer 
failed  to  keep  a  proper  lookont,  he  was  negli- 
gent Held,  that  the  instruction  was  error, 
since,  to  find  defendant  negligent  it  was  also 
necessaiy  to  find  that  deceased  was  in  a  help- 
less condition  and  sufficiently  near  the  track  to 
be  struck,  and  that  the  engineer  saw,  or  by  rea- 
sonable diligence  could  have  seen,  him  there 
in  that  position  and  condition  in  time  to  have 
prevent^  the  injury,  and  failed  to  do  so. 

Appeal  from  superior  court,  Gaston  county; 
Starbuck,  Judge. 

Action  by  J.  B.  McArvtf,  administrator, 
against  the  Southern  Railway  Company,  fbr 
the  death  of  plaintiff's  Intestate.  From  a 
Judgment  in  favor  of  plaintiS,  defendant  ap- 
peals.   Reversed. 

Geo.  F.  BaB(»  and  A.  B.  Andrews,  Jr.,  for 
appellant    A.  G.  Mangum,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff's  Intes- 
tate was  killed  about  11  o'clock  at  night  with- 
in the  corporate  limits  of  the  town  of  Gas- 
tonla,  by  a  westward  bound  train  of  the 
defendant  from  Charlotte,  moving  at  the  rate 
of  about  25  miles  an  hour.  The  dead  body 
was  found,  the  bead  toward  the  west.  In  a 
little  path  alongside  the  track,  and  about 
2  feet  from  the  end  of  the  cross-ties.  Below 
the  left  ear  there  were  signs  of  Injury,  and 
the  left  Bbouldo:,  down  to  the  elbow,  was 
badly  broken  and  mashed.  There  was  evi- 
dence to  the  effect  that  the  engineer  could 
have  Been  the  Intestate,  if  he  had  been  keep- 
ing a  lookout  along  the  track.  In  time  to  have 
stopped  the  train  before  it  reached  the  place 
where  he  was,  and  also  that  the  intestate 
was  drunk  an  hour  before  he  waa  killed. 
The  engineer  testified  that  he  saw  some  oae 
sitting  on  the  ground  on  the  left-hand  side 
of  the  track,  with  his  back  agalDst  the  end 
of  the  cross-ties,  and  his  head  and  shoulders 
bent  forward,  and  that  If  he  had  stralghten- 
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i-d  up,  be  would  have  been  struck  by  the 
train.  He  furtber  testified  tbat  the  croBs- 
tles  extended  about  2  feet  outside  of  tbe 
rails,  and  that  the  car  steps  extended  18  or 
20  inches  over  and  beyond  the  rails.  He  al- 
so said:  "When  I  got  to  Gastonla,  I  got  off 
my  oigine,  and  told  the  agent  to  send  some 
one  back  over  there;  that  I  had  seen  some 
one  OYo:  there  close  to  the  railroad;  that 
perhaps  he  might  hare  been  struck;  and  I 
told  him  to  let  me  know  at  Blackbnrg.  I 
was  BO  well  satisfied  in  my  mind  that  it  is 
a  wonder  I  did  that"  Certainly  that  evi- 
doice,  even  without  that  touching  the  iiosi- 
tlon  of  the  body  tfter  death  and  the  nature 
of  the  wounds,  was  snfilcient  to  be  submitted 
to  the  jury  on  the  first  issue;  and  there  was 
no  error  in  the  refusal  of  the  court  to  non- 
suit the  plaintiff  for  want  of  evidence  on  tbe 
question  of  defendant's  negligence.  The 
statement  of  the  engineer  that  the  Intestate 
was  in  a  safe  position,  and  would  not  have 
been  hurt  if  he  had  remained  where  he  was 
when  he  saw  him,  is  merely  an  opinion;  and 
the  fact  that  he  manifested  uneasiness  alx>ut 
the  condition  of  the  intestate,  as  shown  by 
his  requesting  the  agent  at  Oastonla  to  send 
back  to  the  place  and  investigate  conditions, 
makes  it  evident  that  he  lUmself  was  doubt- 
ful about  the  correctness  of  his  conclusions. 
The  prayers  for  instruction  of  the  defendant, 
except  the  fifth,  concerned  questions  of  the 
liability  of  the  defendant,  as  dependent  up- 
on tbe  evidence  concerning  the  position  and 
condition  of  the  plalntilT  at  the  time  of  the 
injury,  and  they  are  covered  by  a  proper 
modification  of  the  ninth  prayer  as  follows: 
"If  tbe  engineer  saw  intestate  sitting  in  an 
erect  position,  or  in  any  other  position  which 
did  not  make  it  appear  that  be  was  helpless, 
be  bad  a  right  to  assume  up  to  the  last  mo- 
ment that  he  would  get  out  of  danger,  and 
was  under  no  obligation  to  check  bis  speed 
or  stop  his  train;  and,  if  the  Jury  find  from 
the  evidence  tbat  Intestate's  position  was  not 
such  as  to  make  it  appear  to  him  that  he 
was  belpless  in  time  to  have  stopped  the 
train,  tbe  answers  to  tbe  first  and  third  Is- 
sues should  be,  'No.' " 

The  fifth  prayor  was  in  tiiese  words:  "If 
tbe  Jury  believe  the  evidence  that  plaintiff's 
Intestate  was  not  attempting  to  use  the  road 
crossing,  but  was  at  a  point  between  the 
road  crossing,  the  defendant  owed  him  no 
duty  to  give  signals  of  its  approach,  either 
by  whistle  or  beU;  and,  if  the  failure  to  ring 
a  bell  or  blow  a  whistle  was  tbe  cause  of  in- 
testate's death,  the  answer  to  the  first  Issue 
should  be,  'No.'  "  In  response  his  honor  told 
tbe  Jury,  in  substance,  that  the  failure  to 
ring  the  bell  or  blow  the  whistle  could  not 
be  ctmsldered  as  negligence  concerning  the 
intestate's  death;  that  such  failure  could 
only  be  considered  as  evidence  upon  the 
question  ot  whether  a  proper  lookout  was 
kept  by  the  engineer.  We  see  no  cause  of 
complaint  on  the  part  of  tbe  defendant  to 
tbat  instruction. 


But  there  was  an  error  in  a  part  of  tbe 
general  charge  of  his  honor  which  entitles 
the'  d^endant  to  a  new  trial.  We  might 
have  sent  this  case  back  without  a  discus' 
slon  of  the  otho:  exceptions;  but  we  have 
thought  It  not  best  to  do  so,  as  it  is  almost 
certain  that  the  same  questions  will  be  raised 
again  on  the  new  triaL  Bis  honor,  in  the 
course  of  his  charge,  instructed  the  Jury  in 
these  words:  "Did  the  servants  of  the  rail- 
road company  in  charge  of  the  engine  fail 
to  keep  the  lookout  in  front  of  the  engine  and 
on  the  track?  If  they  failed  to  keep  a  look- 
out upon  this  occasion,  your  answer  to  tbe 
first  Issue  will  be^  Tes.'"  The  first  Issue 
was,  "Was  defendant  negligent  as  alleged?" 
The  allegatioa  of  negligence  was  "that  de- 
fendant, by  its  employte  and  agents,  care- 
lessly and  negligently  ran  a  train  of  cars, 
with  locomotive  attached,  against  the  plain- 
tiff's  Intestate,  while  the  said  Intestate  was 
in  the  helpless  and  insensible  condition  afore- 
said, when  the  said  employes  and  agents  of 
defendant  saw,  or  by  tbe  exercise  of  reason- 
able care  could  have  seen,  from  the  position 
and  posture  of  plaintiff's  Intestate,  that  he 
was  In  an  unconscious,  helpless,  and  insensi- 
ble condition  upon  said  track,  or  so  near 
thereto  tbat  be  would  be  stricken  by  said 
train  of  cars  and  locomotive."  And  there 
was  added  an  additional  allegation  tbat  the 
Intestate  was  killed  within  the  corporate 
limits  of  Oastonla,  the  train  being  run  at 
that  time  with  a  reckless  and  unlawful  rate 
of  speed,  and  at  a  taster  rate  than  the  ordi- 
nance of  tbe  town  allowed,  and  without  keep- 
ing the  proper  lookout,  using  reasonable  care 
or  properly  controlling  the  train,  and  with- 
out blowing  the  whistle  or  ringing  tbe  bell 
as  the  train  approached  the  point  where  the 
intestate  was.  The  error  consisted  In  the 
statement  that  a  failure  on  tbe  part  of  the 
engineer  to  keep  a  lookout  was  such  negli- 
gence on  the  part  of  the  defendant  as  to  be 
in  effect  the  proximate  cause  of  the  Injury; 
for  it  was  assumed  that  the  intestate  was  on 
tbe  track,  helpless  and  unconscious,  or  sa 
near  to  the  track  as  to  be  in  peril  of  being 
killed  by  a  passing  train,  and  also  that  the 
defendant  saw,  or  could  by  keeping  a  dili- 
gent lookout  have  seen,  him  in  that  situation 
and  condition  in  time,  by  the  use  of  available 
means,  to  have  prevented  the  injury,— the 
very  issue  of  fact  to  be  tried  by  the  Jury 
upon  the  evidence.  If  the  Intestate  was  sit- 
ting upright,  with  his  back  to  the  cross-ties, 
or  in  any  other  attitude  which  did  not  make 
It  apparent  to  the  engineer  that  be  was  in  a 
helpless  condition,  and  In  danger  of  being 
stricken  by  the  train,  then  the  engineer  could 
have  assumed  up  to  the  last  moment  that  be 
would  have  gotten  out  of  danger,  and  the 
engineer  was  not  bound  to  either  stop  his 
train,  or  slacken  Its  speed,  or  give  him  no- 
tice by  bell  or  whistle.  A  lo<Aout  by  the  en- 
gineer for  such  a  person  in  such  a  position 
Is  not  required  by  the  law.  Engineers  in 
charge  of  moving  trains  are  required  by  tbe 
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decisions  of  this  court  to  exercise  reasonable 
care  in  observing  the  track,  Iceeping  a  dili- 
gent loolcout  for  obstructloos  of  any  kind. 
Including  cattle,  horses,  and  hogs,  and  also 
peraons  who  may  be  helpless  or  unconsciooa, 
or  both;  and  this  lookout  la  not  only  tor  the 
safety  of  the  passengers  on  the  train,  but 
also  tat  the  protection  of  cattle,  etc.,  and  of 
those  persons  who  may  be  in  the  condition 
and  situation  as  Just  described.  If,  there- 
fore, an  engineer.  In  the  omission  of  the  re- 
quirement to  keep  a  yigllant  outlook,  fails 
to  see  such  a  person  on  the  track,  or  so  near 
to  It  as  to  be  in  peril  from  a  passing  train, 
and  could  have,  by  the  use  of  his  appliances, 
prevented  the  injury,  and  failed  to  do  so, 
then  he  would  be  also  guilty  of  negligence. 
Deans  v.  Railroad  Co.,  107  N.  C.  686,  12  S. 
E.  77,  22  Am.  St  Rep.  902;  Carlton  v.  Same, 
104  N.  C.  365,  10  S.  E.  516;  Pharr  v.  Rail- 
way Co..  119  N.  C.  751,  26  S.  B.  149;  Nor- 
wood V.  Railroad  Co.,  Ill  N.  C.  236,  16  8.  E. 
4;  Baker  v.  Railroad  Co.,  118  N.  C.  1015,  24 
&  B.  415;  Upton  v.  Railway  Co.,  128  N.  C. 
178,  88  S.  E.  736.  So  the  defendant's  negli- 
gence In  this  case  did  not  depend  entirely 
upon  whether  the  engineer  failed  to  keep  a 
lookout  in  front  of  the  engine  and  along  the 
traclc  Befwe  the  first  Issue  could  be  found 
against  the  defendant.  It  was  necessary  for 
the  Jury  not  only  to  have  fonnd  the  fact  that 
the  engineer  had  failed  to  keep  a  proper  look- 
out, but  also  that  the  intestate  was  on  the 
track  in  a  helpless  condition,  or  so  near  to 
It  in  that  condition  as  to  be  in  peril  of  being 
stricken  by  a  passing  train,  and  also  that 
the  engineer  saw,  or  could  by  keeping  a  dill- 
gent  lookout  have  seen,  him  in  that  situation 
and  condition  in  time  to  have  prevented  the 
Injury,  and  failed  to  do  so. 

The  defendant  In  its  brief  Insists  that  that 
Instmctlon  could  not  have  misled  the  jary: 
that  It  was  a  mere  continuation  of  the 
charge,  and,  when  taken  In  connection  with 
that  part  of  the  charge  which  preceded  It 
and  that  part  which  followed  it,  it  could  have 
done  no  harm.  But  the  whole  of  that  part 
of  the  charge  concerning  the  first  issue  is  in 
line  with  that  part  which  Is  specially  object- 
ed to,  and  which  we  have  been  discussing. 
It  Is  In  the  following  words:  "The  general 
definition  of  negligence  is  the  failure  to  do 
what  a  man  of  ordinary  Intelligence  and  pru- 
dence would  do  under  the  circumstances.  In 
this  case,  in  considering  whether  or  not  the 
engineer  was  negligent  yon  will  consider 
whether  or  not  he  failed  to  do  what  an  or- 
dinarily prudent  and  skillful  engineer  would 
have  done  under  the  circumstances.  To 
make  my  instruction  still  more  specific,  in  or- 
der to  find  that  the  defendant  railroad  com- 
pany was  negligent,  you  must  find  either  that 
the  engineer  was  negligent  In  not  keeping  a 
proper  lookout  along  the  track  ahead  of  bim, 
or,  if  he  was  keeping  a  proper  lookout  that 
he  saw  the  Intestate.  McArver,  upon  the 
track,  and  that  be  was  lying  or  sitting  m 
an  apparently  helpless  condition,   and   that 


the  engineer  would,  by  reasonable  efforts, 
without  imperiling  the  lives  or  safety  of  those 
on  the  train,  have  stopped  the  train  in  time 
to  have  avoided  the  injury.  It  was  the  duty 
of  the  engineer  to  keep  a  lookout  along  the 
track  ahead  of  him,  or  at  least  it  was  the 
duty  of  the  company  to  have  some  one  In  the 
engine  to  keep  a  lookout  ahead.  It  was  the 
further  duty.  If  by  keeping  such  a  lookout 
the  servants  of  the  defendant  In  charge  of 
the  engine  saw,  or  could  by  reasonable  care 
have  seen,  the  Intestate  upon  the  track  in 
an  apparently  helpless  condition,  or  so  close 
to  the  track  as  to  make  it  likely  that  he 
would  be  stricken  by  the  dngine  as  it  passed, 
to  use  reasonable  efforts  to  8t<9  the  train, 
if  they  could  have  stopped  It  in  time  to  have 
prevented  the  injury  and  without  imperiling 
the  safety  of  those  on  board.  If  the  servants 
of  the  defendant  in  charge  of  the  engine 
failed  to  perform  either  one  of  these  duties, 
then  the  defendant  railroad  company  is  negli- 
gent, and  the  answer  to  the  first  issue  should 
be,  'Yes';  otherwise,  'No.'" 
New  triaL 

DOUGLAS,  J.  (concurring  in  result  only). 
For  the  reasons  stated  in  my  dissenting  opin- 
ion in  the  case  oC  Stewart  v.  Railway  Co., 
128  N.  C.  519,  89  S.  E.  51,  I  cannot  con- 
cur in  the  opinion.  I  concur  in  the  result 
only  because  his  honor  appears  to  have  fallen 
Into  the  error  pointed  out  in  Edwards  v.  Rail- 
road Co.  (at  this  term)  89  S.  E.  730,  of  as- 
suming that  If  the  defendant  was  negligent, 
such  negligence  was  the  proximate  cause  of 
the  injury.  The  jury  might  have  inferred 
this  fact  from  the  evidence,  but  the  court 
could  not  do  80  as  matter  of  law. 
* 

CLARK,  J.,  concurs  in  the  concurring  opin- 
ion. 


RYMAN  V.  RYMAN'S  EX'RS. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
6,  1901.) 

PARTNERSHIP— ABROGATION— BTIDBNCB- 
ACCOUNTINQ. 

1.  Where  a  father  and  son  had  been  In  part- 
nership, the  action  of  the  father  in  refusing  to 
recognize  the  son  as  a  partner,  and  permitting 
bim  to  be  threatened  with  criminal  proRecn- 
tion  for  nsing  the  father's  name  in  a  business 
transaction,  was  an  abrogation  of  the  partner- 
ship relation. 

2.  Where  plaintiff  sned  for  an  accounting 
of  a  partnership  alleged  to  have  existed  be- 
tween himself  and  his  deceased  father,  and 
claimed  that  the  father  was  without  business 
qualifications,  and  that  plaintiff  was  the  active 

Sartner  in  exclusive  control  of  the  partnership 
ealings,  and,  by  the  terms  of  the  agreement 
charged  with  the  duty  of  receiving  and  dis- 
bursing the  firm  receipts  and  profits,  but  was 
unable  to  furnish  any  books  or  other  record  of 
the  transactions  of  the  partnership  or  the  con- 
dition of  its  affairs,  he  was  not  entitled  to  an 
accounting. 

Appeal  from  circuit  court  Shenandoah 
county. 
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Bill  by  Lemuel  Ryman  against  tbe  execu- 
tors of  John  Ryman,  deceased.  From  a  de- 
cree In  faTor  of  respondents,  complainant 
appeals.    Affirmed. 

Walton  &  Walton  and  B.  D.  Newman,  for 
appellant.    J.  H.  Williams,  for  appellees. 

HARRISON,  J.  John  Ryman  died  August 
20,  1897,  leaving  a  v,lU  dated  August  10, 
1897,  In  the  third  clause  of  which  he  makes 
the  following  statement  with  respect  to  the 
estate  left  by  blm:  "My  estate,  as  I  recall 
it.  consists  of  my  home  place,  where  I  now 
reside,  being  the  tract  I  bought  from  Aaron 
Moore  shortly  after  the  war,  containing  one 
hundred  and  eighty  acres,  more  or  less,  and 
an  one-third  Interest  In  the  Aaron  Moore  land 
on  Mill  creek.  I  originally  owned  two  In- 
terests (%),  but  one  Interest  I  gave  to  my 
son  Lemuel  L.  In  consideration  of  his  labor 
and  services  rendered  me.  I  h(rid  my  life 
estate  In  the  other  third,  to  which  my  last 
wife's  children  will  succeed.  As  to  person- 
alty, it  consists  of  bonds  and  horses,  cows, 
cattle,  farming  utensils,  household  property, 
etc.,  both  at  my  home  place  and  where  my 
son  Lemuel  now  resides,  on  the  Moore  place 
on  Mill  creek." 

After  thus  describing  his  estate,  the  tes- 
tator proceeds  to  dispose  of  the  same  by 
giving: 

First.  To  hia  daughter  Mrs.  Funkhouser 
his  home  place,  where  he  resided,  but  char- 
ged with  $1,000  in  favor  of  his  daughter 
Mrs.  Halterman. 

Second.  He  gives  to  his  daughter  Mrs. 
Halterman  his  interest  In  the  Moore  place 
on  Mill  creek  and  the  $1,000  charged  on  the 
borne  place. 

Thlitl.  He  gives  bis  son  Thomas  J.  |100. 

The  fourth  clause,  in  favor  of  his  son  Lem- 
oel.  is  as  follows:  "To  my  son  Lemuel  L. 
I  give  and  bequeath  all  my  iKrsonal  prop- 
erty on  the  said  Moore  estate,  where  he  now 
resides,  and  also  one-third  part  of  my  per- 
sonal estate  remaining  for  distribution  after 
my  estate  shall  have  been  settled  up.  But 
this  provision  of  my  will  is  not  to  take  effect 
as  to  blm  (Lemuel  Li)  in  any  wise  if  be  shall 
assert  any  claim  of  any  kind  on  any  account 
against  my  estate.  Should  be  do  so,  his 
share  or  portion  aforesaid  shall  be  held  by 
my  executor  for  distribution  as  hereinafter 
provided.  I  consider  that  be  has  received 
full  share  of  my  estate." 

The  fifth  and  last  clause  disposes  of  the 
residue  of  the  estate  by  dividing  It  equally 
between  his  son  Lemuel  and  his  two  daugh- 
ters. "Subject  to  the  provision  as  to  my 
son  Lemuel,  in  case  there  should  be  any 
claim  asserted  as  aforesaid  by  him,  then  the 
residue  of  my  estate  Is  to  go  to  my  two 
said  daughters  equally."  The  executor  ap- 
pointed by  this  will,  after  qualifying,  pro- 
ceeded to  have  the  personal  property  other 
than  that  on  the  Moore  farm,  which  had 
been  given  by  the  will  to  Lemuel,  appraised. 
40  S.E.— 7 


The  appraisement  aggregates  $1,430.80,  of 
which  $700  represents  purchase-money  bonds 
due  the  testator  for  an  undivided  half  In- 
terest in  a  tract  of  land  known  as  the  "Whis- 
sen  Tract,"  containing  48  acres,  owned  Joint- 
ly with  his  son  Lemuel,  which  undivided  in- 
terest had  been  sold  by  the  testator  In  his 
lifetime  to  Isaac  Foltz. 

This  suit  was  Instituted  by  Lemuel  L.  Ry- 
man, the  son,  In  October,  1897,  less  than  two 
months  after  his  father's  death,  against  his 
father's  executor  and  his  sisters  and  broth- 
er, for  the  purpose  of  setting  up  and  estab- 
lishing a  imrtnershlp  between  the  appellant 
and  John  Ryman,  deceased,  his  fatlier,  in 
the  business  of  farming,  etc.,  and  to  secure 
a  settlement  of  the  alleged  partnership  af- 
fairs, and  Incidentally  to  enjoin  the  sale  of 
certain  personal  property  then  advertised 
for  sale  by  the  executor  of  John  Ryman,  de- 
ceased, which  the  appellant  claimed  was  the 
property  of  the  firm,  and  subject  to  the 
terms  of  the  alleged  paitnershlp  agreement. 

The  bill  alleges  that  In  June,  1885,  the 
father  and  son  formed  the  alleged  partner- 
ship upon  the  following  terms:  To  be  used 
in  the  conduct  of  the  affairs  of  the  partner- 
ship, the  father  was  to  contribute  the  use 
of  his  home  farm  of  ISO  acres,  where  he 
lived,  and  his  two-thirds  Interest  In  the 
Moore  farm;  and  the  son  was  to  contribute 
his  one-third  interest  in  the  Moore  farm, 
and  tlie  personal  property,  other  than  house- 
hold furniture,  on  both  places,  at  $1,500, 
claiming  that  the  personalty  had  been  sold 
to  him  by  his  father  in  settlement  of  a  bal- 
ance of  $1,166.66  due  on  account  of  wages 
earned  while  In  his  father's  service;  that 
the  son  was  to  be  the  active  partner,  with 
exclusive  management  and  control  of  the 
affairs  of  the  concern,  which  was  to  be  run 
In  the  name  of  the  son,  dnd  the  father  to  be 
a  silent  partner;  that  all  the  property,  real 
and  personal,  of  each  partner,  except  the 
household  property  of  each,  was  to  be  used 
In  the  copartnership,  both  families  supported, 
and  all  profits  after  payment  of  expenses 
equally  divided;  and  at  the  termination  of 
the  partnership,  which  was  indefinite  in  its 
duration,  each  partner  was  to  receive  back 
the  property  contributed  respectively  by 
blm. 

This  alleged  agreement  was  not  reduced 
to  writing,  but  rests  wholly  upon  oral  testi- 
mony, which  Is  not  altogether  satisfactory. 

The  operations  of  this  alleged  partnership, 
it  Is  claimed,  were  begun  In  September, 
1885,  and  the  management  of  Its  business 
conducted  by  the  son  as  active  partner,  -with- 
out formal  dissolution,  until  the  death  of  the 
father,  in  August,  1897,  except  the  Interval 
from  October,  1891,  to  September,  1892,  dur- 
ing which  period  the  son  was  confined  In  the 
asylum  at  Staunton  for  the  treatment  of  per- 
sons of  unsound  mind. 

The  prayer  of  the  bill  is  that  the  executor 
of  .Tohn  Ryman,  deceased,  be  restralne<l  frou; 
selling  the  personal  property  vrhicli  came  to 
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hlB  bauds  under  the  will  of  his  testator; 
that  he  be  required  to  deliver  the  same  to 
appellant  as  surrlTlng  partner;  that  the  ac- 
counts of  the  partnership  be  settled,  the 
debts  ascertained,  and  the  executor  of  the 
deceased  partner  be  required  to  pay  the  al- 
leged surviving  partner  whatever  may  be 
found  to  be  due  from  his  deceased  partner 
on  such  settlement. 

Answers  were  filed  by  the  executors  and 
each  of  the  sisters  of  the  complainant  em- 
phatically denying  the  existence  of  any  such 
partnership  as  alleged.  A  great  mass  of  evi- 
dence, covering  1,000  pages  of  printed  record, 
much  the  larger  part  of  which  is  wholly  ir- 
relevant, has  been  taken.  The  preponder- 
ance of  evidence  establishes  that  some  time 
prior  to  the  year  1891  a  partnership  existed 
between  the  appellant  and  his  father;  that 
In  October,  1881,  appellant  was  adjudged  a 
lunatic,  and  sent  to  the  asylum  at  Staunton 
for  treatment;  that  shortly  after  his  dis- 
charge and  return  in  September,  1892,  his 
father  dissolved  the  partnership.  This  la 
shown  by  the  father's  refusal  to  recognize 
the  acts  of  the  son. 

In  1S9S,  when  John  Ryman  refused  to  rec- 
ognize bis  son  as  a  partner  to  the  extent  of 
permitting  htm  to  be  threatened  with  crimi- 
nal prosecntion  for  using  his  name  in  a  busi- 
ness transaction,  It  was  a  distinct  and  posi- 
tive abrogation  of  the  partnership  relation 
and  a  declaration  that  the  dissolution  had 
already  taken  place.  The  appellant  re- 
mained In  possession  of  the  Moore  farm,  two- 
thirds  of  which  belonged  to  his  father,  which 
is  BufBclent  to  account  for  such  dealings  as 
subsequently  took  place  between  them. 
Since  1893  there  is  no  distinct  recognition  of 
a  partnership;  on  the  contrary,  there  Is 
much  that  negatives  the  Idea  of  any  such 
relation. 

It  Is  the  duty  of  each  partner  to  keep  a 
correct  account  of  his  transaction.  Where 
a  partner  fails  in  this  regard,  he  will  be  held 
to  the  strictest  account,  and  every  reasonable 
presumption  will  be  made  against  him. 

Where  there  is  a  dispute  in  regard  to  part- 
nership matters,  and  either  party  or  both 
parties  has  been  so  negligent  as  to  lose  the 
evidence  of  the  partnership,  and  to  keep 
their  accounts  in  such  a  confused  way  that 
the  court  cannot  see  what  decree  would  do 
justice  between  the  parties,  the  court  will 
be  unsble  to  make  a  decree  at  all,  and  will 
dismiss  the  bill.  Bates,  Partn.  {{  313,  909;  2 
LlndL  Partn.  p.  809;  1  Bart  Ch.  Prac.  {  29; 
Foster's  Curator  v.  RIson,  17  Grat  321; 
Rick  V.  Neitzy,  1  Mackey,  21;  Hall  v.  Clagett, 
48  Md.  223. 

In  the  case  last  cited  it  is  said  that.  If 
there  has  been  a  total  failure  to  keep  ac- 
counts, it  affords  a  good  reason  for  a  court 
of  equity  to  decline  to  supply  them,  without 
a  sufficient  reason  or  excuse  for  the  omission. 
A  court  of  equity  will  not  grope  its  way  In 
utter  darkness,  and  undertake  to  create  and 
establish  a  claim  upon  mere  contingencies, 


or  the  preponderance  of  mere  possibilities 
or  probabilities.  There  Is  no  duty  devolving 
on  it  to  assume  the  Impracticable  task  of 
adjusting  the  relative  rights  of  partners 
when  the  proof  Is  utterly  deficient  and  in- 
conclusive. 

In  the  case  of  Foster's  Curator  v.  Risen, 
supra.  Judge  Moncure,  in  discussing  the  stat- 
ute of  limitations  in  its  application  to  a  de- 
mand for  settlement  of  partnership  accounts, 
says: 

"Of  course,  I  do  not  mean  to  say  that 
laches  and  lapse  of  time  constitute  no  bar 
in  any  case  in  which  the  statute  does  not 
constitute  one.  ♦  •  ♦  That  it  Is  the  duty 
of  a  partner  claiming  that  a  balance  will  be 
due  him  upon  a  settlement  of  the  partner- 
ship accounts  to  have  such  a  settlement  as 
far  as  possible,  and,  if  necessary,  to  bring 
a  suit  for  that  pm-pose  before  the  lapse  of 
time,  loss  of  evldeuce,  and  death  of  parties 
render  it  impossible  or  difficult  to  have  a 
Just  settlement;  and,  if  he  fail  to  do  so,  be 
must  abide  the  consequences  of  bis  laches, 
and  bear  the  loss  resulting  therefrom. 
Doubtful  questions,  made  so  by  bis  laches, 
must  be  solved  against  him.'-' 

In  the  case  at  bar  the  appellant  claims, 
and  undertakes  to  prove,  that  his  father  was 
without  business  qualifications;  that  he  was 
the  active  partner,  with  exclusive  and  abso- 
lute control  of  all  the  farming  operations  and 
partnership  dealings,  and  charged  by  the 
agreement  with  the  duty  of  receiving  and 
disbursing  the  firm  receipts  and  profits;  and 
yet  he  waits  until  his  father  Is  dead,  and 
then  brings  suit  demanding  of  his  father's 
executor  and  his  sisters,  a  settlement.  This 
Is  a  most  unusual  attitude  for  a  surviving 
partner  to  occupy.  It  would  seem  that  a 
partner  holding  sucb  an  advantageous  posi- 
tion with  respect  to  the  entire  affairs  of  tlie 
partnership  should  himself  render  an  ac- 
count, and  not  demand  one  from  the  repre- 
sentative of  his  deceased  partner. 

It  appears  that  appellant  has  kept  no 
books,  and  has  rendered  no  account  of  any 
description.  The  voluminous  record  sheds  no 
light  upon  the  state  of  the  accounts  between 
the  parties  during  the  period  of  the  alleged 
partnership.  There  is  no  reliable  basis  upon 
which  to  rest  any  correct  ascertainment  of 
the  rights  of  the  parties.  In  this  respect  all 
is  darkness  and  confusion.  It  would  have 
been  dlfllcult  to  settle  an  account  of  these 
farming  operations  in  the  father's  lifetime. 
Now,  that  his  lips  are  sealed,  it  would  be  an 
impossible  task  to  adjust  the  relative  rights 
of  the  parties  with  any  hope  of  doing  Jus- 
tice. It  would  seem  that  a  partner  who  has 
kept  no  partnership  accounts,  made  no  set- 
tlement, bandied  all  receipts,  observed  ■ 
silent  acquiescence  when  he  ought  to  have 
spoken.  If  at  all,  and  who  at  the  end  of 
the  partnership,  as  the  evidence  shows,  is 
in  possession  of  much  the  larger  part  of  the 
firm  property,  and  who,  since  the  termination 
of  the  partnership,  has  been  enjoying  the 
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entire  rents  and  profits  of  valuable  real  es- 
tate In  which  his  deceased  father  owned  a 
two-thirds  Interest— one-third  In  fee  simple 
and  the  other  for  life,— should  be  satisfied 
wltb  the  situation. 

The  bill  alleges  that  there  are  debts  due 
from  the  firm,  and  It  is  Insisted  that  an  ac- 
counting should  be  had.  In  order  that  such 
debts  may  be  satisfied  by  firm  assets.  No 
creditors  appear  to  have  asserted  any  claim 
against  the  partnership.  If,  however,  any 
such  exist,  that  fact  would  not  require  the 
court  to  enter  upon  an  Impossible  task.  The 
circuit  court  has  refused  to  order  an  account 
of  the  alleged  partnership  because  the  taking 
of  such  an  account  Is  no  longer  practicable. 
It  has,  however,  retained  the  case  on  the 
docket  for  the  purpose  of  winding  up  the  es- 
tate of  John  Kyman  under  the  supervision 
of  the  court,  and  In  order  that  there  may 
be  a  convention  of  bis  creditors  before  the 
estate  Is  turned  over  to  the  legatees  under 
his  will.  Any  debts  for  which  the  deceased 
may  appear  to  be  liable  can,  therefore,  be 
asserted  when  the  accounts  ordered  are 
taken. 

There  Is  no  error  in  the  decree  appealed 
from  to  the  prejudice  of  appellant,  and  It 
must  be  afllrmed. 

Affirmed. 


CITr  OP  RADFORD  t.  HETH. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
6,  1901.) 

MUNICIPAL     COKPORATIONS  —  BONDS-ISSUE— 

RATH  OF  INTEREST— TIME  OF  PAT- 

MBNT— POWER  TO  CHANGE. 

A  dt^  charter  provided  that  the  city  oonn- 
dl  might  issue  bonds  to  be  redeemable  within 
S4  years.  In  1893  the  coancil  issned  $100,000 
in  bonds  payable  in  1923,  with  interest  at  the 
rate  of  6  per  cent.  Held,  that  the  act  issuing 
the  bonds  was  not  irrevocable,  and  the  city 
council  bad  power  to  destroy  the  bonds  not 
negotiated,  and  issne  a  like  amount  payable  in 
30  years,  and  bearing  4  per  cent.  Interest;  nei- 
ther the  charter,  ordinance  anthorizine,  nor 
vote  of  the  people  approving  the  original  issue 
having  fixed  the  rate  of  interest,  or  the  time 
the  bonds  shonld  run,  except  that  they  should 
not  mn  longer  than  34  years. 

Appeal  from  circnlt  court  of  city  of  Rad- 
ford. 

Injunction  by  one  Hetb  against  the  city 
of  Radford.  E^om  an  order  refusing  to  dis- 
solve the  injunction,  defendant  appeals.  Re- 
versed. 

R.  h.  Jordan,  for  appellant  Watts,  Rob- 
ertson &  Robertson,  for  appellee. 


BUCHANAN,  J.  By  section  50  of  chapter 
6  of  the  charter  of  the  city  of  Radford  It  is 
provided  that:  "For  the  execution  of  ita 
powers  and  duties,  the  city  council  may  in 
the  name  of,  and  for  the  use  of  the  city,  con- 
tract loans  or  cause  to  be  issued  certificates 
of  debt  or  bonds;  provided,  that  no  such 
certificate  of  debt  or  bond  shall  be  Issued 


except  by  a  two-thirds  vote  of  the  council, 
endorsed  by  a  majority  of  the  freehold  voters 
of  each  ward  voting  on  the  question,  and  by 
the  standing  committee  of  each  ward;  but 
such  loans,  certificates  or  bonds  shall  not  be 
Irredeemable  for  a  period  greater  than  thirty- 
four  years,"  etc.    Acts  1801-82,  p.  146. 

Under  that  provision  of  its  charter,  the 
city  council.  In  July,  1892,  passed  an  ordi- 
nance that  bonds  should  be  Issued  by  the 
city  to  the  amount  of  $100,000  for  certain 
dly  purposes,  which  ordinance  waa  approved 
by  the  standing  committees  of  the  East  and 
West  wards  of  the  city.  On  the  same  day 
another  ordinance  was  adopted,  by  which  the 
question  of  Indorsing  or  refusing  to  Indorse 
Qie  action  of  the  council  in  determining  to 
issue  bonds  of  the  city  for  the  amount  of 
$100,000  was  directed  to  be  submitted  to  the 
freehold  voters  of  tbe  city  at  an  election 
ordered  to  be  held  In  August  following.  At 
that  election  the  action  of  the  council  was 
approved.  In  1803  the  council,  by  an  ordi- 
nance, determined  that  tbe  bonds  to  be  issued 
should,  be  of  the  denomination  of  $500  each, 
payable  January  1,  1923,  bearing  interest  at 
tbe  rate  of  6  per  cent,  per  annum  from  the 
1st  day  of  January,  1893,  payable  In  semi- 
annual Installments  on  the  1st  day  of  Jan- 
uary and  July  of  each  year.  Bonds  of  $100,- 
000  were  lithographed  or  engraved,  one-half 
of  which  were  executed  and  signed  by  tbe 
proper  officers  of  the  city.  $41,500  of  the 
bonds  so  signed  were  sold  from  May  20,  1893, 
to  November  10,  1896,  but  the  remaining  $58,- 
500  were  not  negotiated.  In  May,  1900,  the 
city  council,  by  ordinance,  directed  tbe  last- 
named  bonds  to  be  destroyed,  and  a  like 
amount  of  bonds  to  be  lithographed  or  en- 
graved, similar  In  all  respects  to  the  destroy- 
ed bonds,  except  that  the  new  bonds  should 
bear  4  per  cent,  interest  per  annum.  Instead 
of  6  per  cent,  and  shonld  be  payable  In  the 
year  1930,  tastead  of  the  year  1923.  These 
new  bonds  were  lithographed  or  engraved, 
and  the  city  council  were  proceeding  to  ne- 
gotiate or  sell  $1,500  of  the  new  bonds,  when 
ibis  suit  was  brought  to  enjoin  them  from 
making  sale  of  the  bonds,  upon  the  ground 
that  only  6  per  cent  bonds  running  for  30 
years  from  January  1,  1893,  could  be  issued 
under  the  vote  of  the  city  authorizing  bonds 
to  be  issued.  Afterwards,  upon  motion,  the 
judge  in  vacation  refused  to  dissolve  that  In- 
junction, and  from  that  order  this  appeal 
was  allowed. 

It  is  conceded  that  under  the  charter  of  the 
city,  the  ordinances  of  the  city  council,  and 
the  vote  of  the  freeholders  of  the  city,  the 
city  council  had  the  right  to  Issue  bonds  to 
the  amount  of  $100,000,  including  those 
which  have  been  Issued,  payable  In  1923, 
bearing  6  per  cent  interest  The  only  ques- 
tion, therefore,  which  we  are  called  upon  to 
decide  is  whether  under  the  charter  of  the 
city,  the  ordinances  of  the  city  council,  and 
the  vote  of  the  freeholders  the  city  council 
have  tbe  power  to  issue  and  negotiate  the 
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residue  of  the  ?100,000  of  bonas,  or  any  part 
thereof,  and  make  them  payable  In  1930,  in- 
stead of  1923,  and  bearing  4  per  cent  in- 
terest per  annum,  Instead  of  6  per  cent 

Neither  in  the  charter  anthorlzlng  the  city 
council  to  issue  bonds  under  certain  condi- 
tions, nor  In  the  ordinance  o£  the  city  coun- 
cil by  which  they  determined  to  issue  them, 
nor  in  the  submission  of  that  question  to 
the  freeholders  for  their  approval,  was  there 
anything  said  about  the  rate  of  interest 
which  the  bonds  should  bear,  nor  when  tbey 
should  be  payable,  except  that  the  charter 
provided  the  bonds  should  not  be  irredeem- 
able for  a  period  greater  than  34  years. 

We  are  of  opinion  that  the  determination  of 
the  council  in  1803  to  issue  the  bonds  payable 
in  30  years  from  their  date,  bearing  6  per  cent, 
interest  was  not  an  Irrevocable  act  which 
bound  them  to  issue  all  the  bonds  payable 
in  1923,  and  bearing  6  per  cent.  Interest 
but  they  had  the  power,  before  any  of  the 
bonds  had  been  Issued  and  negotiated,  or 
after  issuing  and  negotiating  a  part  of  them, 
to  issue  and  negotiate  such  as  had  not  been 
Issued  and  negotiated  at  a  lower  rate  of  in- 
terest and  payable  at  a  different  date,  if. 
In  their  Judgment  it  was  for  the  best  In- 
terest of  the  city  that  it  should  be  done. 
Why,  when  neither  the  charter,  the  ordinan- 
ces of  the  city  council  by  which  they  deter- 
mined to  issue  the  bonds,  nor  the  vote  of  the 
freeholders  approving  of  their  issue  fixed  the 
rate  of  Interest  the  bonds  should  bear  or  the 
time  they  should  run,  except  that  their  pay- 
ment should  not  be  postponed  more  than 
84  years,  should  the  city  council  not  have 
the  right  to  issue  the  iMnds  from  time  to 
time  as  the  money  was  needed  for  the  pur- 
poses for  which  they  were  authorized  to  issue 
bonds,  provided  it  was  done  within  a  reason- 
able time  after  the  authority  was  given  them, 
at  a  less  rate  of  interest  than  6  per  cent,  and 
payable  at  a  different  date,  if  the  condition 
of  the  money  market  was  such  that  money 
could  be  had  for  a  lower  rate  of  interest? 

This  Is  the  course  which  would  be  pursued 
by  an  individual  private  corporation  in  the 
management  of  their  private  affairs,  and  we 
know  of  no  reason  why  those  In  charge  of 
the  affairs  of  a  municipal  corporation  should 
not  be  permitted  to  exercise  a  like  discretion 
when  there  Is  nothing  in  the  charter  or  pro- 
ceedings had  thereunder  which  marks  out 
the  manner  In  which  they  shall  exercise  the 
power  conferred  upon  them.  "Power,"  as 
Judge  Dillon  says,  "to  do  an  act  is  often 
conferred  upon  municipal  corporations  in  gen- 
eral terms  without  being  accompanied  by  any 
prescribed  mode  of  exercising  it  In  such 
cases  the  common  council  or  g:oveniing  body 
necessarily  have,  to  a  greater  or  less  extent 
a  discretion  as  to  the  manner  in  which  the 
power  shall  be  used."  1  Dill.  Mun.  Corp. 
(4th  Ed.)  i  94.  See  Beattle  t.  Andrew  Co.,  56 
Mo.  42;  Evansvliie,  S.  &  C.  Straight  Line 
R.  Co.  T.  City  ot  EvansvlUe,  15  Ind.  395,  411. 

We  are  of  opinion,  therefore,  that  the  order 


appealed  from  was  erroneous,  and  should  be 
reversed,  and  this  court  will  enter  such  order 
as  the  circuit  court  ought  to  have  entered. 
Reversed. 


BASS'  ADM'R  ▼.  NORFOLK  RT.  &  LIGHT 
00. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
5,  1901.) 

STREET  RAILWAYS— WARNINO  AT  CROSSINGS 
—SPEED  AT  CROSSINGS— ACCIDENT  TO  PE- 
DESTRIAN—FAILURE  TO  LOOK  OR  LISTEN. 

1.  A  street  car  company  is  guilty  of  negli- 
gence if  it  fails  to  give  proper  warning  of  tlie 
approach  of  its  cars  to  a  public  crossing. 

2.  A  street  car  company  is  guilty  of  negli- 
gence in  operating  its  car  at  an  nnusual  and 
excessive  speed  at  a  public  crossing. 

3.  Where  plaintiffs  intestate,  who  was  a 
stranger  in  the  city,  alighted  from  defendant's 
street  car,  and,  passing  around  the  rear  end 
thereof,  stepped  upon  the  parallel  track  with- 
out looking  either  way  for  an  approaching  car, 
and  was  killed  by  a  car  coming  rapidly  from 
the  direction  opposite  to  that  in  which  the  car 
he  had  just  left  was  going,  his  failure  to  look 
for  an  approaching  car  was  not  contributory 
negligence  per  se. 

Error  to  law  and  chancery  court  of  city  of 
Norfolk. 

Action  by  Bass'  administrator  against  the 
Norfolk  Railway  &  Light  Company.  From  a 
Judgment  in  favor  of  defendant  plaintiff 
brings  error.    Reversed. 

Withers  &  Green,  for  plaintiff  In  error. 
Richard  B.  Tunstali,  for  defendant  In  error. 

BUCHANAN,  J.  This  action  was  brought 
to  recover  damages  for  the  death  of  the 
plaintUCs  intestate,  caused  by  the  alleged 
negligence  of  the  defendant  in  running  one 
of  its  cars  at  the  point  where  Colonial  ave- 
nue crosses  Olney  road,  In  the  city  of  Nor- 
folk. 

The  deceased  on  the  evening  of  his  death 
was  a  passenger  on  a  west-bound  car  of  the 
defendant  company,  returning  to  his  sister's 
home,  on  Colonial  avenue,  south  of  Oiney 
road.  The  car  was  running  on  the  northern 
tracl^  and  when  it  reached  the  eastern  side 
of  Colonial  avenue  it  was  stopped  for  the 
purpose  of  enabling  the  deceased  to  alight 
He  stepped  froiui  the  car  on  the  north  side 
of  its  rear  platform,  walked  around  the  end 
of  the  car,  which  was  still  standing  at  the 
crossing,  passed  over  the  narrow  space  be- 
tween the  northern  and  southern  tracks,  go- 
ing In  the  direction  of  his  sister's  home.  and. 
without  looking  to  the  west,  had  just  stepped 
upon  the  southern  track,  when  he  was  struck 
by  an  east-bound  car  and  killed.  The  east- 
bound  car  was  running  very  rapidly,— as 
fast  one  witness  testifies,  as  he  ever  saw  a 
street  car  run,  and  so  fast  according  to  the 
testimony  of  another  witness,  that  its  rapid 
movement  attracted  his  attention.  Its  gong 
sounded  four  times  at  the  Glennan  House, 
113  feet  west  of  the  point  where  the  de- 
ceased was  struck,  but  was  not  sounded  after 
It  reached  Colonial  avenue,  which  is  80  feet 
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trlde.  The  speed  of  the  car  was  not  checked 
—probably  increased— as  It  approached  the 
point  where  the  west-bound  car  was  stand- 
ing, and  it  ran  95  feet  after  it  strucls  the 
deceased  before  it  was  stopped.  The  dis- 
tance between  the  northern  and  southern 
tracks  Is  from  4  to  4^  feet.  The  sides  of 
the  cars  extend  over  the  wheels,  so  that 
when  they  pass  each  other  on  the  tracks  the 
distance  between  them  is  abont  1  foot. 

These  are  the  facts  as  disclosed  by  the 
plaintiffs  evidence,  to  which  the  defendant, 
offering  no  evidence  of  its  own,  demurred, 
and  upon  which  the  court  rendered  judgment 
in  its  faror. 

The  defendant  denies  that  the  evidence 
shows  that  it  was  guilty  of  negligence  In  the 
management  of  its  car  which  struck  the  de- 
ceased. 

The  people  of  the  city  have  the  same  right 
to  pass  along  an  Intersecting  street  crossing 
as  the  street  car  has  to  go  across.  It  was 
therefore  the  duty  of  the  defendant  not  only 
to  give  notice  or  warning  of  the  approach  of 
its  car,  but  as  It  neared  the  crossing,  where 
its  west-bound  car  had  stopped  to  let  oft  and 
take  on  passengers,  to  run  at  such  a  rate  of 
speed  as  to  have  the  car  under  control,  and 
be  able  to  stop  it  readily. 

In  Klectric  Co.  v.  Garthright,  92  Va.  627, 
24  S.  E.  267,  32  L.  R.-  A.  220,  53  Am.  St.  Rep. 
839,  where  the  motive  power  was  electricity, 
it  was  hdd  that  it  was  gross  negligence  in  a 
street  raUway  company  to  so  overcrowd  and 
load  down  its  cars  with  passengers,  beyond 
any  reasonable  or  proper  limit,  as  not  to  be 
aUe  to  stop  them  readily  as  they  approach 
intersecting  streets  in  case  it  may  be  neces- 
sary to  avoid  a  collision  or  prevent  an  acci- 
dent. 

Unless  unusual  speed  is  expressly  permit- 
ted by  law,— and  It  Is  not  claimed  that  there 
was  any  such  permission  in  this  case,— the 
speed  of  a  street  car  ought  to  be  no  greater 
than  Is  reasonable  and  consistent  with  the 
customary  use  of  the  street  by  the  public 
with  safety.  Any  speed  in  access  of  that 
rate  Is  at  least  evidence  of  negligence.  2 
Shear.  &  R.  Neg.  SS  4S5a,  485b. 

Conceding  that  the  defendant  gave  proper 
warning  or  notice  of  the  approach  of  its 
car,  it  is  clear  that  the  car  was  running  at 
an  excessive  rate  of  speed,  under  the  facts 
of  this  case,  when  it  struck  the  deceased, 
and  that  a  Jury  might  have  found  that  the 
defendant  was  guilty  of  negligence  In  the 
management  of  its  car  at  that  point;  and,  if 
so,  upon  a  demun'er  to  evidence  the  court 
was  bound  to  so  hold. 

The  defendant's  main  contention  is,  bow- 
ever,  that,  even  if  the  court  be  of  opinion 
that  the  evidence  shows  that  It  was  guilty 
of  n^Ugence,  still  the  plaintiflF  was  not  en- 
titled to  recover,  because  the  failure  of  his 
intestate  to  look  for  approaching  cars  before 
going  upon  the  track  of  the  defendant  was 
negligence,  as  a  matter  of  law,  and  bars  a 
recovery. 


The  authorities  are  in  conflict  upon  this 
question;  some  holding  that  such  failure  to 
look  is  per  se  negligence,  and  others  denying 
it,  and  holding  that  it  is  a  question  for  the 
Jury,  upon  all  facts  and  circumstances  of  the 
case. 

It  is  the  duty  of  a  traveler,  in  approaching 
a  railroad  crossing  over  a  highway,  to  look 
both  ways  for  approaching  trains  before  at- 
tempting to  cross  the  railroad  track;  and  a 
failure  to  do  so  is  generally  held  to  be  neg- 
ligence, as  a  matter  of  law.  Railway  Co.  T. 
Lacy,  94  Va.  400,  26  S.  E.  884;  Kimball  v. 
Friend's  Adm'r,  95  Va.  125,  27  S.  E.  901; 
Railway  Co.  v.  Bryant's  Adm'r,  Id.  212,  28 
S.  E.  183. 

The  defendant  insists  that  the  same  rule 
is  applicable  in  crossing  the  track  of  a  street 
raUway  at  a  street  crossing  in  a  city.  This 
we  do  not  think  is  true.  The  cases  are  quite 
different  In  the  first  place,  the  cars  of  a 
street  railway  have  not  the  same  right  to  the 
use  of  the  tracks  over  which  they  travel. 
The  steam  railroad  is  itself  a  highway,  and 
the  company  has  a  property  interest  to  and 
to  Its  right  of  way  (with  us,  usually  the  fee), 
even  where  the  public  have  an  easement  for 
highway  purposes  over  the  same  land.  A 
street  railway  is  not  a  highway.  A  street 
railway  has  no  property  interest  to  the  street. 
It  has  the  mere  right  to  use  it  to  common 
with  the  public  generally.  It  has  no  right  to 
use  the  street  for  other  or  ditterent  purposes 
than  those  for  which  it  was  dedicated  or 
condemned,  and  because  its  use  by  the  street 
cars  is  not  a  new  and  independent  one,  but 
merely  to  aid  of  the  Identical  use  for  which 
the  street  was  laid  out,  the  owners  of  street 
cars  are  not  required  to  pay  compensation 
to  the  abutting  landowners  for  its  use.  Reid 
V.  Railway  Co.,  94  Va.  117,  125,  26  S.  B.  428, 
36  L.  R.  A.  274,  64  Am.  St  Rep.  708. 

An  ordinary  railroad  company  acquires  by 
purchase  or  condemnation  a  right  to  run  its 
tracks  over  the  lands  crossed  by  the  high- 
way, and  so  burdens  it  with  an  additional 
servitude.  By  legislative  authority  It  uses 
the  right  thus  acquired  in  the  passage  of 
trains  at  great  speed,  and  to  a  certain  extent, 
and  from  the  very  necessity  of  the  case,  the 
public  easement  Is  at  such  crossing  modified. 

A  street  railway  company  not  only  has  no 
property  Interest  In  the  street  but  it  has  no 
authority  or  right  to  run  its  cars  at  a  rate 
of  speed  which  will  Interfere  with  the  cus- 
tomary use  of  the  street  by  others  of  the 
public  with  safety.  Its  cars  do  not  (at  least 
they  have  no  right  at  street  crossings  to)  run 
at  the  same  high  rate  of  speed  as  the  ordi- 
nary railroad  trains.  Their  running  is  not 
attended  with  the  same  degree  of  danger, 
and  they  can  be  much  more  quickly  stopped 
than  the  trains  of  an  ordinary  railroad. 

Street  cars  are  for  the  most  part  governed 
by  the  same  rules  which  govern  other  vehi- 
cles on  the  streets,  and  their  owners  have 
only  an  equal  right  with  the  traveling  public 
to  use  the  street    To  this  general  rule  there 
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are  some  modlflcatlons  or  exceptions,  from 
tbe  necessity  ot  tbe  situation.  For  example, 
a  street  car  is  not  governed  by  "the  law  of 
the  road,"  as  it  is  sometimes  called,  since  it 
cannot  leave  Its  track  and  torn  aside.  Bnt 
it  Is  settled  law  that  at  street  crossings  it 
has  only  the  same  rights  as  tbe  traveling 
public.  "The  people  of  the  city,"  said  Judge 
Rlely,  speaking  for  the  court,  In  Electric  Co. 
T.  Garthright,  92  Va.  627,  24  S.  E.  267,  32 
L.  R.  A.  220,  53  Am.  St.  Rep.  838,  "have  tbe 
same  right  to  pass  along  an  intersecting 
street  on  foot  or  in  vehicles  as  a  street  car 
has  to  go  across.  •  •  •  Neither  has  a 
superior  right  to  the  other.    •    •    •" 

These  considerations  furnish  a  solid  founda- 
tion why  there  should  be  a  dlfterence  In  the 
degree  of  care  required  in  such  cases.  To 
Impose  tbe  same  obligation  upon  persons 
crossing  the  tracks  of  a  street  railway  as  that 
which  obtains  where  they  cross  an  ordinary 
railroad  track  would  be  practically  to  surren- 
der the  street  to  the  railway  company,  and 
destroy  that  CQuallty  of  right  which  belongs 
to  the  traveling  public. 

Failure  to  look  for  approaching  street  cars 
by  a  person  about  to  cross  a  street  railway 
track,  especially  at  a  street  crossing,  ought 
not,  we  think,  upon  principle,  to  he  held  to 
be  negligence,  as  a  matter  of  law.  The  au- 
thorities upon  this  question,  as  before  stat- 
ed, are  conflicting;  but  the  conclusion  we 
have  reached  is  sustained  by  some  of  the 
ablest  of  our  text  writers,  and  by  many,  If 
not  by  a  majority,  of  tbe  decided  cases. 

The  rule  as  to  what  will  constitute  con- 
tributory negligence,  say  Shearman  and  Red- 
field  In  discussing  this  question,  "where  street 
cars  are  concerned,  is  in  some  respects  quite 
different  from  those  which  are  applied  to 
steam  railroads  running  on  their  own  land. 
•  •  •  Travelers  may  walk,  ride,  or  drive 
either  across  or  along  the  track,  just  as  freely 
as  upon  any  other  part  of  the  street,  so  long 
as  they  do  not  obstruct  the  cars,  or  rashly 
expose  themselves  to  danger.  •  •  •  And 
while,  gomally  speaking,  one  who  Is  about 
to  cross  a  street  railway  should  both  look 
and  listen  for  cars,  this  is  not  an  inflexible 
rule;  nor  Is  it  to  be  enforced  with  any  such 
strictness  as  in  cases  of  an  ordinary  steam 
railroad.  It  is  not  negligence,  as  a  matter 
of  law,  to  omit  to  do  so.  The  question  Is 
whether  a  prudent  man,  acting  prudently, 
would  have  thought  It  unnecessary  to  do  so." 
See  Robblns  v.  Railway  Co.,  166  Mass.  30,  36, 
42  N.  B.  334;  Moebus  v.  Herrmann,  108  N.  Y. 
349.  15  N.  E.  415.  2  Am.  St.  Rep.  440;  Shea 
T.  Railway  Co.,  60  Minn.  396,  62  N.  W.  902; 
Railway  Co.  v.  Block,  65  N.  J.  Law,  606,  610, 
27  AU.  1067,  22  I*  R.  A.  374;  Railway  Co.  v. 
Robinson  (III.)  18  N.  E.  772,  4  L.  B.  A.  126, 
11  Am.  St  Rep.  87;  Railway  Co.  v.  SneU 
(Ohio)  43  N.  E.  207,  32  L.  R.  A.  276;  Smith 
V.  Trunk  Line  (Wash.)  51  Pac.  400,  46  L.  R. 
A.  169,  178;  DrlscoU  ▼.  Railroad  Co.  (Cal.) 
32  Pac.  688.  590,  88  Am.  St  Rep.  203;  Rail- 
way Co.  V.  Bates,  103  Ga.  333,  30  S.  B.  41. 


The  case  of  Traction  Co.  v.  Hlldebrand,  98 
Va.  22,  34  S.  E.  888,  does  not  we  think,  sus- 
tain the  defendant's  contention  that  the 
plaintifrs  intestate  was  per  se  guilty  of  neg- 
ligence. The  opinion  of  the  court  in  every 
case  must  be  read  in  the  light  of  the  facts  of 
that  case.  The  person  injured  in  that  case 
was  not  at  a  street  crossing,  but  was  travel- 
ing along  the  public  highway,  in  the  county, 
upon  which  the  defendant  company  had  laid 
Its  tradu.  Tbe  declaration  averred  that  she 
was  injured  by  a  car  running  at  a  high  rate 
of  speed  "while  she  was  then  and  there  walk- 
ing upon  the  tracks  and  roadbed  of  the 
said  defendant  company,  constructed  on  .such 
street,  road,  highway,  and  avenue,  upon 
which  she  had  just  stepped  in  order  to  avoid 
a  certain  other  car  of  the  said  defendant 
company,  going  in  the  opposite  direction 
from  which  tbe  plaintiff  was  traveling  at  the 
time.  •  •  •"  The  declaration  was  held 
bad  on  demurrer,  because,  construing  the 
declaration  most  strongly  against  the  plead- 
er, it  was  held  to  mean  that  the  collision 
which  caused  the  Injury  was  simultaneous 
with  the  act  of  the  plaintiff  In  stepping  upon 
the  track. 

In  this  case  the  defendant  had  stopped  its 
car  at  the  crossing  for  the  plaintifrs  intestate 
to  get  off.  That  car  obstructed  the  view  of 
the  approaching  car  to  a  greater  or  less  de- 
gree. The  deceased  had  the  right  to  pre- 
sume that  the  defendant  would  not  only  give 
proper  signals  of  the  approach  of  Its  car,  but 
would  not  propel  it  at  an  excessive  rate  of 
speed,  especially  at  a  point  where  it  had 
stopped  Its  car  to  let  off  persons,  some  ot 
whom  it  might  reasonably  expect  would 
have  to  cross  its  track  in  order  to  get  to  their 
destination.  The  evidence  does  not  show 
that  the  deceased,  who  was  a  stranger  la  the 
city,  had  knowledge  of  the  manner  In  which 
the  defendant  ran  Its  cars  at  that  point,  or 
that  there  was  an  east-bound  car  to  pass  over 
this  crossing  at  the  very  time  passengers 
were  being  discharged  from  the  west-bound 
car. 

Whether  or  not  tbe  plaintiff's  Intestate,  un- 
der all  the  facts  and  circumstances  of  this 
case,  was  g^iUty  of  contributory  negligence. 
Is  a  question  about  which  reasonably  fair 
minded  men  might  differ.  The  inferences  to 
be  drawn  from  the  evidence  must  be  certain 
and  incontrovertible,  or  they  cannot  be  de- 
cided by  the  court.  It  was  therefore  a  ques- 
tion for  the  jury.  Carrlngton  v.  Flcklin's 
Ex'rs,  32  Grat  670,  676,  677;  Kimball  v. 
Friend's  Adm'r,  96  Va.  126,  140,  27  S.  E. 
901.  And,  since  the  jury  might  have  found 
for  the  plaintiff  on  the  question  of  the  con- 
tributory negligence  of  the  plaintiff's  Intes- 
tate, on  the  defendant's  demurrer  to  the  evi- 
dence the  court  must  so  flnd. 

The  judgment  complained  ot  mast  there- 
fore be  reversed  and  set  aside,  and  this  court 
will  give  such  judgment  as  the  court  of  law 
and  chancery  ought  to  have  given. 

Reversed. 
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SHARP  et  al.  t.  SHEXANDOAH  FURNACB 

CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 

5,  1901.) 

ADVBRSB  POSSESSION— BXTBNT  OF  CLAIM— 
DEED— SUFFICIENCY— CLAIM  OP  TITLB>-DB- 
SCRIPTION— BILL  OF  RBVIBW— RECORD. 

1.  Where  an  occupying  claimant  conveys 
that  part  of  the  tract  which  constitutes  his 
actual  possession,  but  not  the  whole  tract,  he 
loses  his  constrnctire  possession  of  the  bal- 
ance, unless  he  takes  actual  posaesaion  of 
some  part  thereof. 

2.  For  the  purpose  of  examining  all  errors 
of  law  on  a  bill  of  review,  the  pleadings  and 
other  proceeclings  in  the  cause  are  to  be  look- 
ed to,  as  they  are  as  much  a  part  of  the  record 
as  the  decree  complained  of. 

3.  In  considering  the  question  of  adverse  pos- 
session under  a  claim  of  title  to  an  entire  tract, 
it  is  immaterial  whether  the  one  from  whom 
the  claimant  derived  his  claim  of  title  claimed 
under  one  conveyance  of  the  whole  tract,  or 
under  several  conveyances  of  the  several  parts 
thereof. 

4.  Where  a  claimant  goes  Into  possession  of 
a  tract  of  land  under  a  deed,  in  order  to  consti- 
tute claim  of  title,  and  start  limitations  run- 
ning, it  is  not  necessary  that  the  deed  be  suf- 
ficient to  convey  a  valid  title,  or  the  descrip- 
tion be  definite  in  itself,  provided  it  be  such 
that  it  can  be  rendered  certain  by  extrinsic 
evidence. 

Appeal  from  circuit  court.  Rockingham 
county. 

Bill  of  review  by  Robert  P.  Sharp  and  oth- 
ers against  the  Shenandoah  Furnace  Compa- 
ny to  review  and  reverse  a  decree  entered 
lo  the  cause  of  Ann  P.  Hilliard  against  Rob- 
ert P.  Sharp  and  others.  From  a  decree  dis- 
missing the  bill,  complainants  appeal.  Af- 
firmed. 

Jobo  B.  Roller,  Geo.  O.  Grattan,  H.  M.  T. 
Beekman,  and  Henry  T.  Traphagau,  for  ap- 
pellants.   Slpe  &  Harris,  for  appellee. 

CARDWELL,  3.  This  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  Rockingham 
county  dismissing  a  bill  of  review  filed  by 
appellants,  to  review  and  reverse,  for  errors 
of  law  appearing  upon  the  face  of  the  rec- 
ord, a  decree  made  February  16,  1807,  In  the 
cause  of  Ann  P.  Billiard  against  Robert  P. 
Sharp  et  al. 

Tbe  original  bill  was  filed  by  Ann  P.  HU- 
liard  against  appellants,  as  heirs  at  law  of 
John  Sharp,  deceased,  together  with  the  un- 
known heirs  of  John  Baptiste  Denard,  and 
the  Shenandoah  Furnace  Company,  appellee, 
for  the  purpose  of  having  partition  of  a  tract 
of  20,000  acres  of  land  lying  partly  in  the 
county  of  Rockingham  and  partly  in  the 
county  of  Page,  known  as  the  "Peaked 
Mountain  Survey,"  or  "Big  Survey,"  and,  In 
connection  therewith,  "to  have  tbe  court 
take  judicial  cognizance  of  certain  questions 
of  law  affecting  the  legal  title,  and  especial- 
ly of  the  question  as  to  the  effect  of  certain 
deeds  under  which  the  appellee  claimed  the 
land";  It  being  alleged  that  the  title  of  ap- 
pellee was  invalid  and  worthless,  and  would 
be  so  held,  and  tbe  lands  decreed  to  Ann  P. 


HllUard,  as  the  owner  of  one  moiety  of  a 
part  thereof,  and  to  appellants,  as  tbe  heirs 
of  John  Sharp,  for  the  other  moiety  of  a 
part  thereof,  and  to  the  heirs  at  law  of  John 
Baptiste  Denard,  as  the  owner  of  a  portion 
of  the  tract  containing  about  3,000  acres. 

At  tbe  October  term,  1894,  the  cause  was 
beard  upon  the  original  bill,  an  amended  and 
supplemental  bill  filed  by  complainant,  the 
demurrer  and  answer  of  appellee  of  said  bills, 
the  deeds  called  Into  question  by  the  bills, 
and  under  which  appellee  claims  title  to  the 
land,  filed  with  its  answer,  tbe  Joint  and 
several  answers  of  appellants,  and  upon  tbe 
Issues  joined  upon  all  of  the  pleadings, 
whereupon  tbe  demurrer  was  overruled,  and 
the  cause  referred  to  a  commissioner,  with 
Instructions  to  ascertain  and  report: 

"(1)  Who  held  the  legal  title  to  said  lands, 
and  upon  what  Instruments  said  title  was 
based? 

"(2)  Whether  ,  the  Shenandoah  Furnace 
Company  had  possession  of  said  land,  or  any 
part  thereof,  and  held  the  same  adversely, 
and  whether  such  adverse  possession  had 
been  sufficient  to  ripen  the  same  Into  a  good 
title  to  said  land,  or  any  part  thereof;  and 

"(3)  Any  other  matter  or  matters  deemed 
pertinent,  or  upon  which  any  party  in  in- 
terest might  require  him  to  report" 

The  commissioner  was  also  authorized  to 
hare  made  such  surveys  of  the  lands  as 
might  be  agreed  upon  by  counsel,  or  that  he 
might  desire  or  deem  necessary. 

At  the  October  term,  1895,  the  cause  was 
again  heard,  and  by  consent  of  parties  an  ac- 
tion of  ejectment,  which  had  been  Insti- 
tuted by  Ann  P.  Hilliard  and  appellants 
against  appellee  to  recover  the  same  land, 
pending  on  the  law  side  of  the  court,  was 
continued,  the  demurrer  of  appellee  was 
withdrawn,  and  it  was  agreed  between  the 
parties  that  the  master  commissioner  should 
make  up  and  complete  bis  report  upon  the 
principles  applicable  to  an  action  of  eject- 
ment, and  the  cause  heard  and  determined 
by  the  court  upon  those  principles. 

At  a  special  term  of  the  circuit  court,  on 
February  17,  1897,  the  cause  was  again 
heard  upon  the  pleadings,  the  master  com- 
missioner's report  and  the  depositions,  and 
a  plat  and  survey  of  the  land,  returned  there- 
with, filed  April  1,  1896,  tbe  exceptions  to 
the  report  taken  by  both  appellants  and  ap- 
pellee, and  the  decree  here  asked  to  be  re- 
viewed and  reversed  was  made. 

So  far  as  it  Is  material  to  the  Issue,  and 
omitting  tbe  formal  part  and  that  disposing 
of  the  exceptions  to  the  master's  report,  the 
decree  Is  as  follows: 

"On  consideration  whereof,  and  after  ma- 
ture consideration  of  the  questions  presented 
by  the  record,  the  court  la  of  opinion  and 
doth  decide  as  follows: 

"First  That  it  is  satisfactorily  proven  that 
Charles  Smythe  and  Ann,  his  wife,  convey- 
ed to  Daniel  Proudflt  and  John  Sharp  the  land 
In  controversy,  and  that  the  same  pas.sed  to 
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tbe  plaintiff  and  the  defendants,  the  belrs  of 
Jolin  Sharp,  giving  them  a  complete  paper 
title  thereto. 

"Second.  That  the  deed  from  States  WU- 
klns  and  George  F.  Butler,  trustee  for  Helen 
D.  Hawswortli,  to  Daniel  Forrer,  H«iry 
Forrer,  and  Samuel  Gibbons,  conveying  the 
20,000  acres  of  land  In  controversy  In  this 
cause,  was  sufficient  to  give  color  of  title  to 
the  limits  of  the  survey,  and  furnishes  a 
basis  to  support  the  claim  of  adversary  pos- 
session. 

"Third.  That  the  defendant  tbe  Shenan- 
doah Furnace  Company,  and  those  under 
whom  it  claims,  have  had  actual  adversary 
possession  of  the  McKeman  tract,  deslgnatr 
ed  on  the  map  of  3.  G.  Myers  as  'Tract  No. 
1,'  for  the  statutory  iierlod,  sufficient  to  bar 
the  right  of  entry  of  the  plaintiff  and  the 
Sharp  heirs,  and  that  the  title  of  said  fur- 
nace company  thereto  Is  Indefeasible,  and 
must  be  held  firm  and  stable. 

"Fourth.  That  the  Sheoandoab  Furnace 
Company  has  had  adversary  possession  of 
the  tract  of  2,987%  acres,  called  the  'John 
Baptiste  Denard  Land,'  and  designated  as 
'I>ot  No.  2'  on  map  of  said  J.  G.  Myers,  for 
the  statutory  period,  and  sufficient  to  bar 
tbe  right  of  entry  of  his  heirs,  tbe  defendants, 
and  that  tbe  title  of  the  Shenandoah  Furnace 
Company  thereto  U  indefeasible,  and  must 
be  held  firm  and  stable. 

"Fifth.  That  as  to  the  remainder  of  the 
20,000-acre  tract  Involved  in  this  cause,  and 
designated  as  'Lot  No.  8'  on  the  map  of  J. 
G.  Myers,  the  defendant  the  Shenandoah 
Furnace  Company,  and  those  under  whom 
it  claimed,  has  had  adversary  possession 
thereof  as  hereinafter  set  forth  and  deter- 
mined for  the  statutory  period,  and  sufficient 
to  bar  the  right  of  entry  of  tbe  Sharp  heirs; 
that  Daniel  Proudflt's  moiety  descended  upon 
his  death  to  his  son,  James  O.  Proudflt,  and 
to  his  daughter,  Jane  Trapbagen;  that  James 
O.  Proudflt  died  In  1861,  devising  his  moiety 
of  the  moiety  of  Daniel  Proudflt  to  the  plain- 
tiff; that  Jane  Trapbagen  died  in  1865,  pass- 
ing her  interest  to  her  belrs  at  law,  to  wit, 
the  plaintiff^  Cornelius  Trapbagen  and  Hen- 
ry Trapbagen;  that  tbe  sale  to  McKeman  in 
1853  operated  to  dissever  his  possession  of 
the  McKernau  tract  from  the  rest  of  the  20,- 
000-acre  tract,  and  consequently  the  Forrers 
had  no  constructive  possession  of  lot  No.  3 
until  the  rescission  of  tbe  contract  with  Mc- 
Keman in  1861,  and  their  reinvestment  with 
tbe  title  of  the  whole  tract;  that  upon  being 
so  reinvested  the  jpossession  of  the  McKer- 
nan  tract  operated  to  give  them  constructive 
possession,  and  adverse  possession,  therefore, 
of  tbe  whole  tract;  that  the  statute  of  limita- 
tion was  suspended  until  tbe  Ist  of  Jan- 
uary, 18C9;  that  the  said  defendant  ccmpany 
and  those  under  whom  It  claims  held  from 
that  time  such  possession  for  the  statutory 
period  sufficient  to  bar  the  right  of  entry  of 
Cornelius  Trapbagen  and  Henry  Trapbagen, 
but  the  plaintiff  being  under  the  disability 


of  coverture,  which  continued  until  1892,  she 
Is  not  barred  of  her  right  of  entry  of  three- 
twelfths  of  lot  Na  3  as  devisee  under  the 
will  of  .Tames  O.  Proudflt,  and  of  one-twelfth 
88  hell-  at  law  of  James  Trapbagen,  and  con- 
sequently she  is  entitled,  as  devisee  and  heh: 
at  law  as  aforesaid,  to  four-twelfths  of  said 
lot  No.  3;  and  that  the  residue,  to  wit,  eight- 
twelfths,  of  said  tract  No.  3,  is  held  by  the 
Shenandoah  Furnace  Company,  whose  title 
to  said  elgbt-twelfths  is  indefeasible." 

The  residue  of  the  decree  merely  overrules 
the  exceptions  to  the  master's  report  so  far 
as  they  were  Inconsistent  with  tbe  prin- 
ciples established  by  the  decree,  or  any  of 
them,  and  carries  out  the  findings  and  con- 
clusions of  the  court,  the  first  four  of  which 
are  not  controverted. 

It  appears  that  the  Peaked  Mountain  sur- 
vey, or  Big  survey,  was  by  the  map  made 
by  Surveyor  Myers,  and  returned  with  the 
master  commissioner's  report,  referred  to  In 
the  decree  of  February  17,  1897,  platted  as 
three  separate  but  contiguous  ti-acts,— tract 
No.  X,  the  McKeman  tract,  of  7,554  acres; 
tract  No.  2,  the  Denard  tract,  of  2,987% 
acres;  and  tract  No.  3  the  one  in  contro- 
versy, and  which  embraces  the  residue  of 
the  original  survey  and  grant.  The  Forrers, 
under  whom  appellee  claims,  had  been  In 
actual  possession  of  lot  No.  2,  the  McKeman 
tract,  from  1848  to  1853,  with  constructive 
possession  of  lot  No.  3  under  a  deed  to  them 
and  one  Gibbons  from  States  Wllklns  and 
others,  of  October  10,  1836;  and  it  is  not 
controverted  that  that  conveyance  was  suf- 
ficient to  give  color  of  title  to  the  limits  of 
tbe  Peaked  Mountain  survey,  and  furnished 
a  basis  to  support  the  claim  of  adversary 
possession. 

It  is  Insisted  for  appellants  that  the  decree 
of  February  17,  1897,  complained  of,  states 
the  facts  upon  which  the  court  bases  its  de- 
cision denying  them  the  right  of  recovery  of 
their  part  of  lot  No.  3,  and  therefore  we  are 
not  to  look  beyond  the  decree  in  determining 
whether  or  not  that  decision  is  an  error  of 
law. 

If,  as  Is  further  contended,  the  decree 
states  all  tbe  facts  upon  which  the  decision 
of  the  court  Is  based,  and  the  appellants  are 
denied  the  right  of  recovery  of  their  Inter- 
est in  the  land  embraced  In  lot  No.  3,  upon 
the  ground  that  appellee  and  those  under 
whom  It  claims  had  constructive  possession 
of  lot  No.  8  by  the  actual  possession  in  the 
Forrers  of  lot  No.  1,  the  McKeman  tract,  up 
to  1853,  and  their  reinvestment  of  this  actual 
possession  upon  the  rescission  of  tbe  con- 
tract with  McKeman  In  1861,  with  title  to 
the  whole  tract,  and  that  that  possession  re- 
lated back  to  the  possession  In  the  Forrers, 
when  it  was  dissevered  by  their  sale  to  Mc- 
Keman In  1803,  the  decree  would  be  plainly 
erroneous. 

Constructive  possession  la  dependent  upon 
the  actual  possession,  and  must  continue  or 
fail  with  It    Consequently,  If  the  occupying 
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claimant  conveys  that  part  of  tbe  tract  which 
constituted  his  actual  possession,  but  not  the 
whole  tract,  he  loses  his  constructive  pos- 
session of  the  balance,  unless  be  takes  actual 
possession  of  some  part  thereof.  1  Am.  & 
Eng.  Enc  Law  (2d  Ed.)  865,  866;  1  C^cL 
Ijiw  &  Pioc  1128;  Trotter  v.  Cassady,  8 
A.  K.  Marsh.  365, 13  Am.  Dec.  183;  Cunning- 
bam  V.  Roberson's  Lessee,  1  Swan,  138; 
Chandler  v.  Hushing,  38  Tex.  691;  West  T. 
McKlnney,  92  Ky.  638,  18  S.  W.  633. 

Tbe  decree  asked  to  be  reviewed  Is  not 
In  conflict  with  the  doctrine  just  quoted. 
On  tbe  contrary.  It  declai-es  that  the  sale  to 
McKeman  In  18o3  operated  to  dissever  his 
possession  of  the  McKeman  tract  from  the 
rest  of  the  20,000-acre  tract,  and  consequent- 
ly tbe  Forrers  had  no  constructive  possession 
of  lot  No.  3  until  the  rescission  of  the  con- 
tract with  McKeman  la  1861,  and  their  rein- 
vestment with  the  title  to  the  whole  tract. 
The  point  of  appellants'  attack,  however.  Is 
the  declaration  following  in  the  decree, 
"that,  upon  being  so  reinvested,  the  posses- 
sion of  the  McKeman  tract  operated  to  give 
them  [the  Forrers]  constructive  possession, 
and  adverse  possession,  therefore,  of  the 
whole  tract." 

It  )s  to  be  bome  in  mind  that  the  rei)ort 
of  the  master  was  to  be  made  up  and  com- 
pleted upon  the  principles  applicable  to  an 
action  of  ejectment,  and  tbe  cause  heard  and 
determined  by  tbe  court  upon  those  princi- 
ples. 

All  of  the  authorities  agree  that  for  the 
purpose  of  examining  all  errors  of  law,  the 
pleadings  and  other  proceedings  in  the  cause 
are  to  be  looked  to  upon  a  bill  of  review,  as 
they  are  as  much  a  part  of  the  record  as  the 
decree  complained  of  Itself.  Wroten's  As- 
slsruee  t.  Armat  81  Grat  250;  RawUngs' 
Ex*r  V.  RawUngs,  75  Va.  88;  Parker  v.  DU- 
lard.  Id.  422;  Pracht  v.  Lange,  81  Va.  711; 
Daingerfield  v.  Smith,  83  Va.  93,  1  S.  B.  699; 
Siiepherd's  Adm'r  v.  Chapman's  Adm'r  (Va.) 

21  S.  E.  468;   Putnam  v.  Day,  22  Wall.  60, 

22  L.  Ed.  764;  Story,  Eq.  PI.  S  407;  1  Bart 
Ch.  Prac.  334;  2  DanieU,  Ch.  Prac.  (6th  Ed.) 
1577,  and  note. 

It  is  argued  for  appellants  that  tbe  sale 
to  McKeman  In  1853  resulted  In  the  cutting 
off  and  separation  of  the  land  embraced 
therein  from  the  residue  of  the  Peaked 
Mountain  survey,  and  that  when  It  was  re- 
conveyed  to  the  Forrers,  or  the  contract  of 
sale  rescinded.  In  1861,  they  held  the  land 
under  a  dilTerent  claim  of  title  from  that  un- 
der which  they  held  the  land  in  controversy, 
i.  e.  lot  No.  3;  therefore  their  reinvestment 
witb  tbe  title  and  actual  possession  of  the 
McKeman  tract,  claiming  title  to  the  limits 
of  the  boundaries  of  the  residue  of  the  origi- 
nal survey.  Including  lot  No.  3,  did  not  oper- 
ate to  give  them  constructive  possession  of 
the  latter. 

Even  If  the  line  dividing  tbe  land  em- 
braced In  the  sale  to  McKeman  from  tbe  res- 
idue of  the  original  tract  had  been  definitely 


located  and  marked,  which  was  never  done 
until  after  the  institution  of  this  suit  the 
land  embraced  In  the  McKeman  purchase,  or 
contract  of  purchase,  was  not  only  contigu- 
ous to  the  residue  of  the  survey  now  known 
as  "Lot  No.  3,"  but  that  with  which  such  resi- 
due was  claimed,  occupied,  used,  and  dealt 
with  as  one  tract,— the  Peaked  Mountain  sur- 
vey, or  Big  survey. 

Upon  tbe  question  of  adverse  possession  it 
Is  immaterial  whether  the  lands  in  contro- 
versy be  embraced  by  one  or  several  coter- 
minous grants  of  the  older  patentee,  or  one 
or  several  coterminous  grants  of  the  younger 
patentee.  In  either  case  the  lands  granted 
to  the  same  person  by  several  patents  must 
be  regarded  as  forming  one  entire  tract. 
Overton's  Heirs  v.  Davisson,  1  Grat  216,  42 
Am.  Dec.  544. 

In  Rich  V.  Braxton,  158  U.  S.  375,  15  Sup. 
Ct.  ItKKj,  39  L.  Ed.  1022,  the  opinion  of  the 
court  says;  "In  considering  the  question  of 
tbe  possession  of  the  various  tracts  of  land 
claimed  by  the  plaintiffs  as  heirs  at  law  of 
Caperton,  the  court  below  proceeded  upon 
the  ground  that,  the  surveys  being  cotermi- 
nous, all  of  the  tracts  should  be  regarded  as 
one  tract  'Upon  the  question  of  adversary 
possession,'  the  supreme  court  of  appeals  of 
Virginia  said  In  Overton's  Heirs  v.  Davisson, 
1    Grat    211,    214,    42    Am.    Dec.    644,    549. 

•  •  •  'It  Is  immaterial  whether  the  land 
in  controversy  be  embraced  by  one  or  sev- 
eral coterminous  grants  of  the  younger  pat- 
entee. In  either  case  the  lands  granted  to 
the  same  person  by  several  patents  must  be 
regarded  as  forming  one  entire  tract'  The 
same  principle  was  announced  In  E!wlng  v. 
Bumet  11  Pet  41,  53,  9  L.  Ed.  624,  629, 

•  *  ♦  and  In  Coal  Co.  ▼.  Doran,  142  U.  S. 
417,  443,  12  Sup.  Ct  239,  35  L.   Ed.   1063. 

•  •    •" 

In  Hole  ▼.  RIttenhouse,  26  Pa.  491,  it  was 
held  that  "where  several  surveys  have  be- 
come vested  In  one  owner,  they  are  to  be 
regarded  as  one  tract  for  all  the  purposes 
of  disseisin  and  remedy." 

"This  mle,"  says  Hutch.  Land  TlOee,  p. 
229,  citing  Overton's  Heirs  ▼.  Davisson,  su- 
pra, and  Garrett  ▼.  Ramsey,  26  W.  Va.  370, 
"Is  so  absolute  and  controlling  that  If  the 
same  owner  or  claimant  has  several  coter- 
minous tracts  under  different  claims  of  title, 
and  he  has  actual  possession  of  part  of  but 
one  of  such  tracts,  he  will,  in  law,  be  re- 
garded as  having  actual  possession  of  the 
whole  of  each  and  all  of  the  coterminous 
tracts." 

As  opposed  to  this  rule  of  law,  appellants 
rely  mainly  upon  the  case  of  Carter  v.  Rud- 
dy, 166  U.  S.  493,  17  Sup.  Ct.  640,  41  L.  Ed. 
1090,  In  which  It  was  held  that  "constmctlve 
possession  of  a  half  a  block  of  land,  which 
Is  cut  up  Into  separate  and  distinct  lots,  and 
so  marked  on  the  ground,  which  are  treated 
and  held  as  distinct  tracts,  is  not  shown  by 
actual  possession  of  some  of  the  lots." 

To    the   same   effect   Is   Wood,    Lim.    547. 
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%rhere  it  Is  said:  "A  distinction  Is  made  by 
many  of  tbe  courts  between  lands  laid  oat 
In  distinct  lots  and  those  which  are  not,  and 
In  the  former  case  It  Is  held  that  an  entry 
upon  and  possession  of  one  lot,  even  though 
It  Is  done  under  a  conreyance  which  em- 
braces several,  cannot  be  extended  by  con- 
struction to  other  lots  not  actually  occupied." 

It  is,  however,  not  necessary  for  us  to  de- 
termine what  effect  the  reinvestment  of  the 
Forrers  with  the  actual  possession  of  tbe 
McKeman  tract  In  1861,  claiming  title  to  the 
whole  tract,  had  upon  their  right  to  or  pos- 
session of  lot  No.  3. 

The  circuit  court  declared  In  Its  decree  that 
the  possession  of  appellee  and  its  predeces- 
sors was  sufficient  to  bar  the  appellants,  and 
obviously  that  finding  was  not  based  alone 
upon  the  reinvestment  of  the  Forrers  with 
title  to  tbe  McKeman  tract  in  1861;  for  in 
tbe  pleadings  and  other  proceedings  in  tbe 
■cause  It  appears  that  the  Forrers  by  deed 
of  February  26,  1867,  conveyed  to  William 
MUnes  and  his  associates,  under  whom  appel- 
lee claims,  the  20,000  acres,  or  Big  survey, 
as  one  tract  or  body  of  land,  and  the  grantees 
occupied  and  used  the  property  as  bad  been 
done  by  tbe  g^rantors. 

But  appellants  contend  that  that  deed  was 
not  sufficient  to  give  color  of  title,  and  fur- 
nish a  basis  to  support  adversary  possession. 
The  description  of.  the  property  conveyed 
Is  as  follows: 

"All  that  body  of  land  in  tbe  counties  of 
Rockingham  and  Page  conveyed  to  the  Dan- 
iel Forrer,  Henry  Forrer,  and  Samuel  Gib- 
bons by  States  Wilkins  and  by  George  F. 
Butler,  trustee  and  guardian  of  the  person 
and  estate  of  Helen  D.  Hawsworth,  being 
the  sole  survlvmg  heir  at  law  of  Ann  Smith, 
late  Ann  Wilkins,  deceased,  by  deed  dated 
the  10th  day  of  October,  1836,  and  duly  re- 
corded; said  land  being  In  the  Peaked  Moun- 
tain, and  is  supposed  to  contain  about  twenty 
thousand  acres  (20,000),  more  or  less,  and  Is 
more  particularly  described  in  a  survey  made 
by  Joseph  Mauzy  on  the  day  of  De- 
cember, 1841,  and  of  record  in  tbe  clerk's 
office  of  the  county  court  of  Rockingham 
county  (the  correctness  of  which  survey  is 
not  relied  on,  as  some  small  parcels  of  land 
claimed  by  others  may  be  embraced  in  the 
boundaries),  but  the  quantity  to  which  there 
is  undoubted  title  is  supposed  to  be  twenty 
thousand  acres,  at  the  least." 

Color  of  title  for  the  purpose  oC  adverse 
possession  under  the  statute  of  limitations 
as  to  land  is  that  which  has  the  semblance 
or  appearance  of  title,  legal  or  equitable, 
which  in  fact  is  no  title. 

To  constitute  color  of  title,  it  is  not  essen- 
tial that  the  title  under  which  the  party 
claims  should  be  a  valid  one.  A  claim  as- 
serted to  property  under  tbe  provisions  of  a 
conveyance,  however  inadequate  to  carry  the 
true  title  to  such  property,  and  however  in- 
competent might  have  been  the  power  of  the 
grantor  in  such  conveyance  to  pass  title  to 


the  subject  thereof,  is  strictly  a  claim  under 
color  of  title,  and  one  which  will  draw  to  the 
possession  of  the  grantee  the  protection  of 
the  statute  of  limitations;  other  requisites  of 
the  statutes  being  complied  with.  Whenever 
this  defense  Is  set  up,  the  idea  of  right  is 
excluded;  otherwise  the  statute  of  limita- 
tions would  be  of  little  use  for  protecting 
those  who  could  otherwise  show  only  an  in- 
defeasible title  to  the  land.  1  CycL  Law  & 
Proc.  pp.  1082,  1083,  citing  Nelson  v.  David- 
son (III.)  43  N.  E.  361,  31  L.  R.  A.  325,  52 
Anl.  St  Rep.  338;  Wright  ▼.  Mattlson,  18 
How.  60,  15  L.  Ed.  280. 

"The  only  effect  of  claiming  under  a  deed 
or  paper  title  upon  tbe  question  of  adverse 
possession  is  to  enlarge  and  extend  the  pos- 
session beyond  the  portion  actually  occupied, 
to  the  whole  lot  described  in  tbe  deed.  To 
constitute  an  adverse  possession  of  land,  en- 
try and  possession  under  claim  of  right  or 
title  is  sufficient"  1  Cycl.  Law  &  Proc  pp. 
1084,  1085;  Lane  v.  Gould,  10  Barb.  254. 
See,  also.  Hutch.  Land  Titles,  p.  217,  and  au- 
thorities cited;  Sedg.  &  W.  Tr.  Tit  Land,  76". 

It  will  be  observed  that  In  tbe  deed  from 
the  Forrers  to  Milnes  and  others,  of  February 
26,  1867,  the  20,000  acres  or  Big  survey,  is 
conveyed  as  one  tract  or  "body  of  land," 
described  as  the  same,  "conveyed  to  Daniel 
Forrer  and  Henry  Forrer  and  Samuel  Gib- 
bons by  States  W^llkbis,"  etc.,  "by  deed  dated 
the  10th  of  October,  1836,  and  duly  recorded." 

It  is  true  the  deed  to  Milnes  and  others 
refers  to  a  plat  made  by  one  Mauzy  In  De- 
cember, 1841,  but  the  correctness  of  that 
survey  is  not  relied  on,  and  the  land  is  con- 
veyed as  the  same  conveyed  by  the  deed  of 
October  10,  1836,  conceded  to  be  sufficient 
to  give  the  grantees  color  of  title,  etc. 

"Any  description  which,  unaided  by  ex- 
trinsic facts,  satisfies  the  mind  that  the  land 
adversely  occupied  is  embraced  witbin  the 
description  embraced  in  the  deed,  will,  of 
course,  be  sufficient  So  a  description,  tbougb 
indefinite,  is  sufficient,  if  the  court  can,  with 
the  aid  of  extrinsic  evidence  which  does  not 
add  to,  enlarge,  or  in  any  way  change  tbe 
description,  fit  It  to  the  property  conveyed 
by  the  deed.  It  is  necessary,  however,  that 
the  description  be  such  that  it  can  be  ren- 
dered certain  by  such  evidence."  1  Cycl. 
Law  &  Proc.  pp.  1090,  1091;  McRoberts  v. 
McArthur,  62  Minn.  310,  64  N.  W.  903;  Dav» 
V.  Stroud,  104  N.  C.  484,  10  S.  E.  666. 

We  are  of  opinion  that  tbe  deed  to  Milnes 
and  others,  of  February  26,  1867,  is  clearly 
sufficient  to  give  color  of  title  to  the  whole 
of  tbe  20,(KX)-acre  tract,  and  furnishes  a  basis 
to  support  the  claim  oC  adversary  possession. 

It  is  not  pretended  that  the  laud  after  that 
conveyance  ever  lost  its  integrity  as  one 
tract,  until  tbe  division  made  in  this  suit  nor 
that  it  was  not  acquired  by  appellee  by  suc- 
cessive conveyances  from  Milnes  and  others. 

Eliminating  the  whole  period  from  the  be- 
ginning of  the  Forrers'  adverse  possession  in 
1848  to  the  1st  day  of  January,  1869.    tbe 
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expiration  of  the  stay  law,  Mllnea  and  hto 
associate,  and  those  claiming  under  them, 
had  hdd  advene  posaesaion  of  the  land  In 
controreny  a  period  ot  over  25  years  when 
this  salt  was  brought.  In  June,  1894;  and, 
appellants  being  under  no  disability,  the  de- 
cree holding  appellee's  title  to  the  land  to  be 
Indefeasible  was  Inevitable. 

It  follows  that  the  decree  dismissing  appel- 
lants' bill  ot  review  must  be  affirmed. 

Affirmed. 


WATTS  T.  SOUTHBRN  BELL  TBLO- 
PHONE  &  TELEGRAPH  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Dec. 
6,  1901.) 

PERSONAI.  INJURIES  —  PROXIMATB  OAUSB  — 
TELBPHONB  POLE  IN  HIOHWAT-CON3BNT 
or  SUPERVISOR  —  OONTRIBUTORT  NBOU- 
OENCE  —  DEMURRER  TO  EVIDENCE  —  ABAN- 
DONMENT OP  HIGHWAT— NEW  ROAD. 

1.  While  plaintiff  was  driving  on  the  high- 
way on  a  dark  night,  the  shaft  or  hub  of  his 
carriage  came  in  contact  with  a  telephone  pole 
(iet  in  the  middle  of  the  road  by  tiie  defendant, 
which  frightened  the  horse,  causing  it  to  run 
away,  and  the  buggy  struck  another  pole  at 
the  aide  of  the  highway,  throwing  plaintiff  out, 
and  injuring  him.  field,  that  the  pole  in  the 
middle  of  the  road  was  the  proximate  cause  of 
the  injury. 

2.  Where  the  supervisors  of  a  county  pur- 
chased a  atrip  of  land  along  an  old  road  for 
the  purposes  of  a  highway,  but  the  location  of 
the  old  road  was  not  altered  in  the  manner 
prescribed  by  Code,  c.  48,  but  continued  to  be 
used  more  than  the  new  road,  there  is  no  such 
discontinuance  of  the  road  as  will  exempt  a 
telephone  company  from  liability  for  injuries 
caused  to  a  traveler  by  one  of  its  poles  set  in 
the  middle  of  the  old  road. 

3.  The  fact  that  the  pole  was  placed  in  the 
road  with  the  consent  of  a  superrisor  does  not 
constitute  a  valid  defense  to  an  action  for  in- 
juries caused  thereby,  the  supervisor  having  no 
authority  to  authonse  defendant  to  place  its 
pole  in  the  public  highway  so  as  to  obstruct  the 
ordinary  use  of  the  road. 

4.  Where,  in  an  action  for  personal  injuries, 
the  defendant  demurs  to  the  evidence,  the  cir- 
cumstance that  the  evidence  adduced  on  his 
behalf  is  in  serious  conflict  with  that  of  plain- 
tiff must  be  disregarded. 

5.  Where  plaintiff,  while  driving  on  the  pub- 
lic highway  at  night,  was  Injured  by  his  car- 
riage striking  a  telephone  pole  set  by  defendant 
in  the  middle  of  the  road,  which  he  did  not 
know  he  was  approaching,  and  did  not  see,  on 
account  of  the  darkness,  until  he  struck  it,  he 
is  not  guilty  of  contributory  negligence. 

Error  to  clrcnit  court,  Amherst  coonty. 

Action  for  pergonal  Injuries  by  J.  Ashby 
Watts  against  the  Southern  Bell  Telephone 
A,  Telegraph  Company.  From  a  judgment  In 
favor  of  defendant,  plalntlfC  brings  error.  Re- 
versed. 

William  Beasley  and  Caskle  &.  Coleman, 
for  plalntifl  in  error.  Geo.  H.  Fearons  and 
Blackford,  Horsley  St  Blackf.ord,  for  defend- 
ant in  error. 


WHITTLE,  J.  Thte  action  was  brought 
t>y  J.  Asbby  Watts  against  the  Southern  Bell 
Telephone  8c  Telegraph  Company  to  recover 
damages  for  personal  Injuries  sustained  by 


him  from  an  accident,  the  proximate  cause 
of  which  was  the  alleged  unlawful  obstruc- 
tion of  a  pnbllc  road  along  which  the  plain- 
tiff was  driving  by  the  defendant  planting 
one  of  Its  poles  therein. 

At  the  trial,  after  the  evidence  on  b'oth 
sides  was  closed,  the  defendant  demurred  to 
the  evidence,  in  which  demurrer  the  plaintiff 
Joined,  and  thereupon  the  Jury  returned  a 
verdict  for  the  plaintiff  for  $1,000  damages, 
subject  to  the  ophilon  of  the  court  on  the  de- 
murrer to  the  evidence. 

The  trial  court  sustained  the  demurrer,  and 
rendered  Judgment  for  the  defendant,  and 
the  case  is  here  npon  a  writ  of  error  to  that 
Judgment 

While  opposing  theories  are  propounded 
by  the  evidence  ot  the  plaintiff  and  defend- 
ant, respectively,  the  case  must  be  governed 
by  the  rule  applicable  to  a  demurrer  to  evi- 
dence, which  Is  that  the  demurrant  admits 
the  truth  of  his  adversary's  evidence,  and  all 
Just  inferences  which  the  Jury  could  have 
properly  drawn  therefrom,  and  waives  all  ot 
its  own  evidence  In  conflict  therewith,  and 
all  inferences  from  Its  own  evidence,  al- 
though not  in  conflict  therewith,  which  do  not 
necessarily  result  therefrom.  Johnson's  Adm'r 
v.  Railway  Co.,  91  Va.  171,  21  S.  E.  238. 

Subjected  to  these  drastic  limitations,  the 
record  presents  the  following  case: 

On  the  night  of  March  15,  1898,  the  plain- 
tiff, who  had  been  attending  an  opera  In  the 
city  of  Lynchburg,  was  returning  to  his 
home,  in  Amherst  county,  driving  a  one-horse 
wagon,  and  accompanied  by  two  women. 
The  night  was  Intensely  dark,  and  the  shaft 
or  hub  of  the  vehicle  came  in  contact  with  a 
telephone  pole  of  the  defendant,  which  bad 
been  planted  by  it  18  feet  from  the  eastern 
margin  and  nearly  in  the  center  of  the  road. 
This  collision  frightened  the  plaintiff's  horse, 
which  became  unmanageable,  and  ran  away, 
causing  the  wagon  to  collide  with  another 
telephone  pole  of  the  defendant  on  the  mar- 
gin of  the  highway  further  on.  The  result 
was  that  the  plaintiff  was  thrown  violently 
from  the  vehicle,  and  his  ankle  broken. 

On  account  of  the  impenetrable  darkness, 
the  plaintiff  did  not  and  could  not  see  the 
pole  in  question  until  his  vehicle  struck  it. 

The  question  ot  determining  what  Is  the 
proximate  cause  of  accident  In  a  grlven  case 
is  not  Infrequently  a  dllScult  one.  It  does 
not,  as  a  le^  term,  necessarily  imply  close- 
ness or  nearness  in  point  of  time  or  physical 
sequence  of  events,  but,  'rather,  closeness  or 
nearness  In  causal  connection.  Wats.  Dam. 
26. 

In  this  case  it  will  be  observed  that  the  im- 
mediate cause  of  the  disaster  was  the  second 
pole,  which  was  lawfully  placed  on  the  side 
of  the  highway,  and  not  the  flrst  pole,  which 
was  unlawfully  planted  therein.  Neverthe- 
less, the  latter  was  palpably  the  natural  and 
proximate  cause  ot  the  accident,  because, 
but  for  the  collision  with  It.  the  accident 
would  not  have  occurred. 
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This  principle  Is  Illustrated  by  the  case 
of  Donobue  v.  Town  of  Warren  (Wis.)  70 
N.  W.  305,  In  which  It  appeared  that  the 
plaintiff,  accompanied  by  his  coachman,  was 
driving  along  the  highway  In  the  nighttime. 
Suddenly  the  right  wheels  dropped  Into  a 
ditch,  the  driver  being  thrown  from  his  seat, 
and  losing  control  of  his  horses.  The  ani- 
mals, becoming  excited,  began  to  run,  the 
vehicle  soon  falling  Into  a  ditch  In  the  road- 
way, whereby  the  plaintiff  was  thrown  out 
and  Injured.  The  nearest  or  immediate  cause 
was  the  second  ditch,  but  It  was  held  that  the 
legally  proximate  cause  was  the  first  ditch. 
The  intervening  events,  It  was  said,  of  the 
driver  being  thrown  from  the  carriage,  his 
losing  control  of  the  horses,  their  becoming 
frightened  and  running  away,  were  all  but 
"links  which  tied  the  final  result  back  to 
the  first  acting  cause."  See,  also,  Delsen- 
rleter  v.  Malting  Co.  (Wis.)  72  N.  W.  735. 

The  theory  of  the  defendant  Is  that  the 
road,  In  the  center  of  which  it  had  placed  its 
pole,  had  been  abandoned,  and  a  new  road 
provided  by  the  board  of  supervisors  at  that 
point,  by  the  purchase  of  a  strip  of  land 
along  the  western  margin  of  what  Is  known 
as  the  old  road,  and  that  the  pole  In  question 
was  placed  in  the  old  road  with  the  knowl- 
edge and  consent  of  a  member  of  the  board 
of  supervisors.  The  court's  attention  was 
also  called  to  a  special  road  law  applicable 
to  the  county  of  Amherst  It  Is  not  pretend- 
ed that  the  location  of  the  old  road  was  al- 
tered in  the  manner  prescribed  by  chapter 
43  of  the  Code,  so  as  to  operate  a  discon- 
tinuance of  It  at  the  place  of  the  accident. 
And  the  evidence  for  the  plaintiff  Is  that  in 
consequence  of  the  fact  that  the  grade  of 
the  old  road  was  better  and  the  roadbed 
firmer  than  that  of  the  new  road.  It  was 
more  used  by  the  traveling  public,  and  a 
large  portion  of  the  tobacco  and  other  prod- 
uce of  that  section  of  the  county  was  hauled 
over  it  to  the  city  of  Lynchburg. 

The  special  road  law  referred  to  constitutes 
the  supervisors  a  road  board  to  provide  for 
the  working  and  keeping  in  repair  the  public 
roads  of  the  county.  Acts  1891-92,  p.  877. 
But  it  does  not  affect  the  general  road  law, 
as  contained  In  chapter  43  of  the  Code,  In  re- 
lation to  altering  the  location  of  an  old  road, 
or  of  establishing  a  new  road,  of  which  sub- 
jects the  county  courts  alone  have  original 
Jurisdiction. 

Section  1287  of  the  Code,  it  Is  true,  au- 
thorizes telegraph  and  telephone  companies 
to  construct,  maintain  and  operate  their  lines 
along  any  of  the  state  or  county  roads,  but 
it  expressly  provides  that  the  ordinary  use 
of  such  roads  is  not  to  be  thereby  obstructed. 

The  ease  is  imaffected  by  the  circumstance 
that  the  evidence  adduced  on  behalf  of  the 
defendant  is  in  serious  conflict  with  that  of 
the  plaintiff.  Upon  the  demurrer  to  the  evi- 
dence It  is  of  no  avail,  and  must  be  disre- 
garded by  the  court.  Xor  does  the  fact  that 
the  pole  was  placed  In  the  road  with  the 


knowledge  and  consent  of  a  member  of  the 
board  of  supervisors  Interpose  any  valid  de- 
fense. The  supervisor  had  no  authority  to 
authorize  the  defendant  to  do  the  tmlawful 
act  of  so  placing  its  pole  in  the  public  high- 
way as  to  obstruct  the  ordinary  use  of  the 
road. 

There  is  a  suggestloD,  merely,  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. But  contributor  negligence  Is  a  mat- 
ter of  defense.  The  law  does  not  presume  It. 
and  the  burden  of  proving  it  rests  upon  the 
defendant  unless  the  plaintifTs  evidence  de- 
velops it  in  which  event  the  burden  would 
be  shifted  to  him.  Railroad  Co.  v.  Bruce's 
Adm'r,  97  Va.  02,  33  S.  E.  548.  There  is  no 
evidence,  however,  of  any  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  Be  tes- 
tifies that  he  did  not  know  that  he  was  ap- 
proaching the  pole,  and  did  not  see  it  on  ac- 
count of  the  darkness,  imtll  his  vehicle 
struck  it  He  bad  a  lawful  right  notwith- 
standing the  darkness  of  the  night  to  travel 
the  highway. 

In  the  recent  case  of  Marshall's  Adm'r  y. 
Railroad  Co.,  97  Va.  653,  658,  34  S.  E.  455. 
this  court  quotes  with  approval  the  follow- 
ing language  from  the  opinion  of  the  court 
in  the  case  of  Harris  v.  Uebelhoer,  75  N.  1. 
175:  "A  public  highway  may  be  used  in  the 
darkest  night— a  night  so  dark  as  that  the 
keenest  and  clearest  vision  might  not  be  able 
to  detect  obstacles  and  defects.  In  such  case 
any  man  traveling  upon  it  is  practically  a 
blind  man."— and  adds:  "And  has  a  right  to 
presume  that  the  highway  Is  In  a  reasonably 
safe  condition." 

Regarding  the  case,  as  this  court  must  do. 
In  the  light  of  the  principles  applicable  to  a 
demurrer  to  evidence,  there  Is  no  escape 
from  the  conclusion  that  the  plaintiff  Is  en- 
titled to  recover. 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  reversed  and  annulled,  and  a 
Judgment  will  be  entered  here  in  behalf  of 
the  plaintiff  for  the  amount  of  damages 
awarded  by  the  Jury,  with  Interest  and  costs. 

Reversed. 


FRASIER  et  al.  v.  LITTLETON'S  EX'RS. 

(Supreme  (k>urt  of  Appeals  of  Virginia.    Dec 

6,  1901.) 

WILLS  —  CONSTRUCTION  —  PROPERTY  LIABLB 
FOR  PAYMENT  OF  DEBTS— INCUMBRANCES 
ON  DEVISED  LANDS— CONTRIBUTION  FROM 
OTHER  DEVISEES. 

1.  Where  a  will  directed  that  testator's  debts 
should  be  paid  by  his  executor  "out  of  the 
funds  made  applicable  thereto  as  herein  provid- 
ed," and  bequeathed  to  bis  wife  the  personal 
estate  after  the  payment  of  his  debts,  and 
there  was  no  other  provision  in  regard  to  the 
payment  of  debts,  the  testator  intended  to 
have  his  debts  paid  out  of  Ma  personal  estate, 
and  not  to  charge  his  realty  therewith. 

2.  Code,  i  2665,  maklbg  all  real  estate  of 
any  person  who  may  die  intestate,  or  which, 
though  he  die  testate,  is  not  charged  with  the 
payment  of  his  debts,  assets  for  payment  of 
debts  in  the  order  in  which  personaltX'  is  to  be 
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applied,  merely  abolishes  the  distinction  ez- 
istiDK  at  common  law  between  record  and 
specialty  debts  and  simple  contract  debts,  and 
makes  the  real  and  personal  estate  liable  for 
all  debts,  bnt  does  not  alter  the  order  of  the 
liability  of  decedent's  assets;  and  hence  It 
Aoes  not  alter  the  assets  applicable  to  the  pay- 
ment of  a  subsequent  incumbrance  on  a  part 
of  lands  devised,  so  as  to  give  the  devisee  con- 
tribution from  the  devisees  of  other  realty. 

3.  Where  a  testator,  subsequent  to  the  execu- 
tion of  his  will,  places  an  incumbrance  upon  a 
part  of  the  lands  devised,  but  by  his  will  di- 
rects that  his  real  estate  shall  be  chargeable 
with  the  payment  of  his  debts,  not  only  the 
incumbered  part,  but  all  his  real  estate,  must 
contribute  to  the  payment  of  such  incumbrance. 

4.  Where  a  testator,  subsequent  to  the  exe- 
cution of  his  will,  places  an  incumbrance  upon 
a  part  of  his  lands  devised,  and  in  his  will  di- 
rects that  his  debts  shall  be  paid  out  of  his 
peraonal  estate,  though  the  devisees  of  such 
incumbered  lands  may  call  upon  the  executor 
of  the  estate  to  pay  the  debt  out  of  the  person- 
al estate,  they  cannot,  if  that  is  not  sufficient, 
require  a  contribution  from  devisees  of  other 
lands  for  the  payment  thereof,  for  the  incnm- 
brance  placed  upon  a  portion  of  the  real  estate 
previonnly  devised  is  a  declaration  of  the  in- 
tention of  the  testator  that  such  devisees  shall 
take  the  lands  cum  onere. 

Appeal  from  circuit  court,  Loudoun  county. 

Salt  by  executors  of  the  will  of  Richard  C. 
Littleton,  deceased,  against  Nannie  £.  Fra- 
sler  and  others,  legatees  under  the  will. 
From  a  decree  construing  the  will  and  direct- 
ing the  sale  of  a  portion  of  lands  devised  for 
the  payment  of  an  incumbrance  thereon, 
Nannie  E.  Frasler  and  another  appeal.  Af- 
firmed. 

J.  B.  McCabe,  for  appellants.  Edwin  E. 
Oametf.  for  appellees    - 


WHITTLE,  3.  The  UtigaUon  In  this  cause 
arises  out  of  a  demand  on  the  part  of  the 
appellants,  Nannie  £.  Frasier  and  Emma 
Itoss.  devisees  imder  tbe  will  of  Richard  C. 
Littleton,  deceased,  whose  land  was  incum- 
l)ered  by  tbe  testator  after  the  execution  of 
bis  will,  against  the  appellees,  S.  P.  Brown 
and  others,  to  whom  the  testator  devised 
other  lands,  for  contribution  in  discharging 
the  Incumbrance.  The  will  Is  dated  June  8, 
1888,  and  provides  for  the  payment  of  the 
Indebtedness  out  of  tbe  personal  assets, 
wbtcb,  at  that  time,  were  ample  for  the  pur- 
pose. But  tbe  testator  lived  for  some  12 
years  after  making  his  will,  and  In  tbe  In- 
terval disposed  of  the  greater  part  of  his  per- 
sonal estate,  and  became  indebted  to  a  con- 
siderable amount 

On  April  16,  1887,  the  testator  executed  a 
deed  of  trust  on  Locust  Hill  farm,  tbe  land 
demised  to  appellants,  to  secure  a  debt  of 
16,000  to  tbe  estate  of-  Edgar  Littleton,  de- 
ceased. 

Shortly  after  his  death,  which  occurred  In 
January,  1900,  a  suit  was  Instituted  by  the 
executor  for  the  purpose  of  construing  tbe 
will  and  administering  the  estate.  Tbe  usual 
accoimta  were  taken,  and,  It  appearing  that 
the  fiduciary  debts  would  exhaust  the  per- 


sonal assets,  the  circuit  court  decreed  a  sale 
of  the  real  estate  devised  to  appellants  to  sat- 
isfy the  deed  of  trust 

The  provisions  of  the  will  necessary  to 
elucidate  the  point  In  controversy  are  as  fol- 
lows: "First  clause.  I  will  and  direct  that 
all  my  Just  debts  be  paid  by  my  executor  out 
of  funds  applicable  thereto  as  herein  provid- 
ed.   *    *    *" 

And  by  the  third  clause  testator  bequeath- 
ed all  bis  personal  estate  (after  the  payment 
of  his  Just  debts)  of  every  character  and  de- 
scription to  his  wife.  No  other  provision 
was  made  for  the  payment  of  debts,  so  that 
it  was  manifestly  tbe  intention  of  the  tes- 
tator that  they  should  be  discharged  out  of 
tbe  personal  assets,  and  tbe  language  em- 
ployed did  not  cbarge  tbe  real  estate  with 
their  payment.  Gaw  v.  Huffman,  12  Grat. 
028;  Leavell  v.  Smith's  Ex'rs  (Va.)  38  S.  E. 
202. 

The  contention  on  behalf  of  appellants  is: 
First,  that  the  act  of  the  testator  In  placing 
an  Incumbrance  on  the  Locust  Hill  farm  did 
not  ipso  facto  operate  a  revocation  of  his 
will,  so  far  as  that  property  Is  concerned; 
and,  second,  that  appellants  have  a  right  to 
demand  contribution  from  devisees  of  other 
lands  of  tbe  testator  In  discharging  the  in- 
cumbrance. 

Tbe  first  proposition  Is  conceded,  but  the 
second  is  controverted. 

Authorities  have  been  adduced  which  hold 
tliat  heirs  and  devisees  may  compel  the  pay- 
ment of  a  mortgage  debt  out  of  the  person- 
alty to  relieve  real  estate  from  a  lien;  and 
the  conclusion  sought  to  be  drawn  from  that 
premise  is  that,  inasmuch  as  by  section  2665 
of  tbe  C!ode  the  real  estate  of  decedents  is 
made  assets  for  the  payment  of  debts,  they 
have  the  same  right  to  resort  to  that  class 
of  property  for  contribution.  If  this  view  be 
correct  section  2666  operates  as  a  will  In 
which  a  testator  has  expressly  charged  his 
real  estate  with  tbe  payment  of  debts.  But 
It  wouhl  seem  dear  that  the  statute  is  not 
susceptible  of  that  construction. 

At  common  law  the  lands  of  a  decedent 
were  liable  only  to  debts  of  record  and  of 
specialty  binding  tbe  heirs  expressly  (2  Minor. 
Inst  76),  and  tbe  object  of  the  statute  was 
to  do  away  with  the  distinction  between  such 
debts  and  simple  contract  debts,  and  make 
the  real  as  well  as  the  personal  estate  of  a 
decedent  liable  for  the  liquidation  of  all  his 
debts. 

But  It  was  not  Intended  thereby  to  dls- 
aiTange  the  order  of  liability  of  the  assets 
of  a  decedent's  estate,  which,  by  a  long  line 
of  adjudications,  bas  become  firmly  ingrafted 
upon  the  Jurisprudence  of  the  state.  Mc- 
Oandlish  v.  Keen,  13  Grat  616,  630;  Pierce 
V.  Graham,  85  Va.  227,  235,  7  S.  E.  189;  4 
Kent  Comm.  421;  White  &  T.  Lead.  Cas. 
Eq.  72. 

A  testator  bas  a  right  to  dispose  of  his 
property  as  he  pleases.    His  will  is  ambula- 
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tory  untU  bis  death,  and  speaks  as  of  that 
time;  and  heuce,  If  a  testator  puts  a  lien 
upon  a  part  of  bis  land,  but  by  bis  will,  the 
ultimate  expression  of  bis  wishes,  elects  to 
charge  the  whole  of  bis  real  estate  with  the 
payment  of  bla  debts,  all,  rather  than  the 
Incumbered  part,  must  bear  the  burden;  oth- 
erwise his  will  would  be  thwarted.  The  case 
Is  different,  however,  where  the  will  does  not 
charge  the  real  estate  with  the  payment  of 
debts,  for  In  such  case  an  Incumbrance  of  a 
portion  of  the  real  estate  previously  devised 
Is  a  declaration  by  the  testator  that  the  dev- 
isee is  to  take  It  cum  onere;  and  where  the 
intention  Is  clear  the  motives  of  a  testator  for 
discriminating  between  the  objects  of  bis 
bounty  are  not  a  legitimate  subject  of  in- 
quiry by  the  courts.  He  has  the  dominion 
over  bis  property,  and  his  "will  stands  as  the 
reason  for  bis  act,"  and  cannot  be  challenged. 
This  controversy  is  between  devisees,  not 
creditors;  and  the  question  is  not  as  to  the  ulti- 
mate liability  of  all  the  lands  of  the  testa- 
tor for  the  payment  of  bis  debts,  if  necessary, 
but  as  to  the  order  of  their  subjection. 

In  the  case  of  Livingston  v.  Livingston,  3 
Johns.  Ch.  148,  158,  there  was  no  mortgage, 
and  Chancellor  Kent  held  that  It  was  a  prop- 
er case  for  contribution  among  devisees. 
The  common  burden,  of  course,  rested  upon 
the  property  of  all  of  the  same  class  in  pro- 
portion to  the  value.  The  learned  chancellor 
quotes  with  approval  Carter  v.  Barnldston,  1 
P.  Wms.  506,  609,  521.  In  that  case  there 
was  a  mortgage  on  one  of  the  manors  de- 
vised, bnt  testator  bad  charged  all  his  lands 
with  the  payment  of  his  debts,  and  for  that 
reason  contribution  was  decreed  against  the 
devisee  of  the  other  manor. 

There  are  other  authorities  illustrative  of 
the  principle  laid  down  in  Carter  v.  Barnld- 
ston. and  the  further  doctrine  tbat,  unless 
there  is  a  clear  intention,  indicated  by  the 
will,  that  a  devisee  shall  take  cum  onere,  he 
has  a,  right  to  have  his  land  disencumbered 
out  of  the  personal  assets  not  specifically  be- 
queathed, which  is  the  natural  and  primary 
fund  for  the  payment  of  debts.  1  Jarm. 
Wills  (5th  Ed.)  p.  157;  Elliott  v.  Carter,  9 
Grat  541-551. 

All  of  the  cases  relied  on  have  been  ex- 
amined, but  the  principles  established  have 
been  stated,  and  a  further  review  of  them 
would  be  unprofitable. 

In  Elliott  V.  Carter,  9  Grat  548,  549,  it  Is 
held  that:  "The  order  In  which  the  different 
funds  or  subjects  of  property  constituting 
the  estate  of  a  deceased  testator,  and  which 
are  liable  to  the  payment  of  debts,  will  be 
applied,  seems  to  be  pretty  clearly  settled  by 
the  various  adjudications  tbat  have  been 
made  npon  the  subject  The  first  to  be  so 
applied  Is  the  personal  estate  at  large  not 
exempted  by  the  terms  of  the  will  or  by  nec- 
essary implication.  Next  to  It,  real  estate 
or  an  Interest  therein  expressly  set  apart  by 


the  will  for  payment  of  debts.  Next,  real 
estate  descended  to  the  heirs.  After  It, 
property,  real  or  personal,  expressly  charged 
with  payment  of  debts,  and  then  subject  to 
such  charge,  specifically  devised  or  bequeath- 
ed. If  these  prove  inadequate,  then  general 
pecuniary  legacies,  and,  after  tbem,  Bi;>eciflc 
legacies,  both  classes  ratably;  and.  in  the 
last  resort,  real  estate  devised  by  the  vrill." 
See,  also,  Edmunds'  Adm'r  v.  Scott,  78  Va. 
720;  Bisph.  Pr.  Eq.  (3d  Ed.)  346-405;  Adams. 
Eq.  (3  Am.  Ed.)  264. 

It  will  be  observed  that,  according  to  the 
foregoing  rules  prescribing  the  order  in 
which  the  assets  of  a  decedent  are  to  be  ap- 
plied, there  are  seven  classes,  and  that  the 
real  estate  devised  to  appellants  falls  in  the 
fourth  class,  while  that  of  the  appellees  Is 
in  the  seventh  class,  and  is  the  last  property 
liable  to  the  payment  of  testator's  debts. 

In  Glass  v.  Dunn,  17  Ohio  St  413,  it  was 
held  that  "specific  devisees  can  compel  con- 
tribution from  each  other,  when  the  land  de- 
vised to  either  is  taken  for  the  payment  of 
debts  which  are  not  charged,  or  secured  by 
mortgage  or  other  lien,  upon  the  same." 
And  in  Gibson  v.  McCormlck,  10  GUI  &  J.  66: 
"The  devisees  of  mortgaged  property  have 
a  right  to  call  on  the  executor  to  redeem  the 
mortgage  to  the  extent  of  the  excess,  where 
the  personal  property  Is  more  than  snfflclent 
for  the  payment  of  debts;  but  they  have  no 
such  equity  as  against  the  devisees  of  other 
portions  of  the  estate." 

And  in  Re  Mason,  1  Pars.  Eq.  Gas.  129,  It 
was  said: 

"A  devisee  who  has  taken  land  under  a 
will  charged  with  a  mortgage  created  by  the 
testator  in  his  lifetime  cannot  call  upon  oth- 
er devisees  who  have  taken  other  land  und» 
the  same  will,  specially  devised  to  them,  to 
contribute  ratably  towards  the  extinguish- 
ment of  such  Incumbrance.  In  respect  to 
his  relation  with  other  devisees,  such  devisee 
takes  the  land  cum  onere.  Nor  Is  such  devi- 
see entitled  to  have  his  land  exonerated  from 
such  incumbrance  out  of  personal  estate  spe- 
cifically bequeathed.  The  rule  is  different  as 
to  creditors." 

In  tbat  state,  as  In  this,  all  the  lands  of  a 
decedent  are  made  assets  for  the  payment  of 
his  debts.  Pars.  Eq.  Cas.  129;  Thomas  v. 
Thomas,  17  N.  J.  Eq.  358;  3  Jarm.  Wills  (5th 
Ed.)  472,  473;  Gould  ▼.  Winthrop,  5  R.  I.  319. 

There  are  numerous  authorities  to  the 
same  effect,  and  none  has  been  found  to  the 
contrary.  They  fully  sustain  the  conclusion 
reached  by  the  circuit  court  that  where  a 
will  does  not  charge  the  real  estate  devised 
with  the  payment  of  debts,  a  devisee  whose 
land  has  been  incumbered  by  the  testator 
has  no  right  to  resort  to  the  lands  of  other 
devisees  for  contribution. 

The  decree  complained  of  was  plainly 
right,  and  must  be  afilrmed. 

Affirmed. 
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STATE  ▼.  EASTBRLIN. 

(Supreme  Court  of  South  Carolina.    Not.  29, 
1901.) 

Petition  for  rebearing.    Dlamlssed. 
For  former  opinion,  see  89  S.  E.  250. 

PEB  OITRIAM.  After  careful  considera- 
tion of  this  petition,  we  are  unable  to  find 
that  any  material  fact  or  princiide  of  law 
has  either  been  overlooked  or  disregarded, 
and  hence  there  is  uo  ground  for  a  rehear- 
ing. It  is  therefore  ordered  that  this  peti- 
tion be  dismissed,  and  the  stay  of  the  remit- 
titur heretofore  granted  be  revoked. 


TOWN  COUNCIIi  OP  CROSS  HILL  r. 

SPEARMAN. 

(Supreme  Court  of  South  Carolina.    Not.  29, 

1901.) 

Petition  for  rebearing.    Dismissed. 

For  former  opinion,  see  39  8.  B.  184. 

PER  CURIAM.  After  a  careful  consider- 
ation of  this  petition,  we  are  nnable  to  find 
that  any  material  fact  or  principle  of  law 
has  either  been  overlooked  or  disregarded, 
and  hence  there  is  no  ground  for  a  rehear- 
ing. It  Is  therefore  ordered  that  this  peti- 
tion be  dismissed,  and  that  the  stay  of  the 
remittitur  heretofore  granted  be  revoked. 


SALLBY  r.  MANCHESTER  &  A.  R.  (X). 

ZEIOLER  T.  SAME. 

(Supreme  Court  of  South  (Carolina.     July  22, 

1901.) 

NONSmT-mPOUGBNCB-BVIOBNCB. 

1.  Where  there  was  some  testimony  of  neg- 
ligence to  sustain  plaintifTg  complaint.  It  is 
proper  to  deny  a  nonsuit. 

2.  It  is  error,  uu  a  second  trial  of  an  action 
for  n^ligence,  to  allow  a  witness  for  plaintiff 
to  repeat  in  part  the  testimony  of  an  agent  of 
defendant,  given  at  a  former  trial,  containing 
admissions  against  defendant. 

Appeal  from  circuit  court,  Orangeburg 
county;   Buchanan,  Judge. 

Action  by  David  J.  Salley  and  J.  A.  Zelg- 
ler  against  the  Manchester  &  Augusta  Rail- 
road Company  for  damages  for  killing  dogs 
of  defendant  Verdict  for  plaintiffs,  and  de- 
fendant appeals.    Reversed. 

Mobs  ft  Llde  and  J.  T.  Barron,  for  appel- 
lant. I.  W.  Bowman  and  H.  H.  Branson, 
for  appellees. 

POPE!,  J.  The  two  foregoing  actions  were 
beard  together  in  the  circuit  court  and  also  in 
this  court.  These  cases  were  once  before  in 
this  court  on  demurrer  to  the  complaints  for 
failure  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  By  the  Judgment  of  this 
court,  such  demurrers  were  overruled.  64  S. 
0.  481,  82  &  B.  526,  71  Am.  St  Rep.  810. 
The  actions  came  on  for  trial  before  his 


honor.  Judge  Buchanan,  and  a  Jury.  Ver- 
dicts were  for  plaintiffs.  Motions  were  made 
for  nonsuit  on  the  conclusion  of  plaintiffs' 
testimony,  and  for  new  trials  after  Terdict 
rendered.  Both  motions  were  OTerruled. 
The  defendant  now  appeals,  and  as  its 
ground  for  appeal  suggests  that  the  circuit 
Judge  erred  in  permitting  plaintiffs'  witness 
Mr.  D.  J.  Salley  to  testify  as  to  what  the 
defendant's  engineer,  Mr.  George  Wilson,  had 
testified  at  the  former  trials  as  to  bis  not 
having,  on  the  evening  defendant's  train  kill- 
ed the  dogs,  rung  his  bell,  sounded  his  whis- 
tle, or  turned  off  steam,  Mr.  Wilson  being 
present  in  court;  and  also  that  the  circuit 
Judge  erred  In  re  (using  to  grant  a  nonsuit. 

As  to  the  refusal  to  grant  the  nonsuit  an 
examination  of  the  record  convinces  us  tliat 
there  was  some  testimony  as  to  negligence 
by  the  defendant  in  the  evidence  offered  by 
the  plaintiffs,  apart  from  and  Independent  of 
that  portion  of  the  testimony  of  Mr.  D.  J. 
Salley  which  purported  to  state  what  the  en- 
gineer, Mr.  Wilson,  had  admitted  at  the  for^ 
mer  trial.  So  the  refusal  of  the  nonsuit  must 
be  sustained. 

Let  us  now  examine  the  ground  of  appeal 
which  assigns  error  in  the  ruling  by  the  cir- 
cuit Judge  whereby  the  witness  Salley  was 
allowed  to  state  the  admission,  in  his  testi- 
mony at  the  former  hearing,  by  the  engineer 
of  defendant's  train  which  killed  the  dogs  of 
the  two  plaintiffs,  that  no  bell  was  rang,  no 
whistle  was  sounded,  and  no  steam  let  off  to 
warn  or  frighten  the  three  dogs  from  defend- 
ant's track  at,  on,  or  near  the  trestle.  We 
think  this  was  error.  The  testimony  of  the 
witness  was  given  some  time  after  the  kill- 
ing of  the  dogs.  It  was  not  given  as  a  part 
of  the  res  gests.  It  did  not  even  purport  to 
give  all  that  witness  testified  at  the  former 
trial.  Such  testimony  should  not  have  been 
allowed,  it  being  objected  to  by  defendant 
before  it  was  received.  Aiken  v.  Telegraph 
Co.,  6  S.  C.  358;  Piedmont  Mfg.  Co.  v.  Co- 
lumbia ft  G.  R.  Co..  19  S.  C.  354;  Petrie  v 
Railroad  Co.,  27  8.  C.  64,  2  8.  B.  837;  Oar- 
rick  T.  Raihwad  Co.,  53  S.  C.  448,  31  8.  B. 
834,  69  Am.  St  Rep.  874.  It  follows,  there- 
fore, that  there  was  reversible  error  here,  so 
far  as  the  refusal  to  grant  a  new  trial  was 
concerned. 

It  is  the  Judgment  of  this  court  tliat  the 
Judgment  of  the  circuit  court  in  both  cases 
be  reversed,  and  that  the  actions  be  remitted 
to  the  court  below  for  a  new  trial. 

On  Rehearing. 

(November  29,  190L) 

PER  CURIAM.  After  careful  considera- 
tion of  this  petition,  we  have  been  unable  to 
find  that  any  material  fact  or  principle  of 
law  has  either  been  overlooked  or  disregard- 
ed, and  hence  there  is  no  ground  for  a  re- 
hearing. It  is  therefore  ordered  tliat  this 
petition  be  dismissed,  and  that  the  stay  ot  the 
remittitur  heretofore  granted  be  revoked. 
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STATE  T.  DAVIS. 

{Snpreme  Court  of  North  Carolina.     Dec.  20, 
1901.) 

CRIMINAL  LAW— JURISDICTION— OVBRSBKa  OF 
ROADS— NBOLEOT    OF    DOTY— STAT- 
UTES—IMPLIED  RBPBIAL. 

1.  Acts  VSSd,  c.  581,  provided  tliat  tiie  wliole 
of  M.  county  or  any  one  of  the  townships  there- 
in might  adopt  the  special  system  for  worlung 
its  roads  therein  provided,  and  such  system 
was  adopted  by  one  of  said  townships.  Acts 
1901,  c.  501,  amended  the  general  road  law 
(Code,  S  2017),  and  made  it  apply  only  to  M. 
county,  and  prescribed  an  entirely  different 
system  for  working  roads.  It  contained  no  re- 
pealing clause  whatever.  Held  to  impliedly  re- 
peal the  former  act. 

2.  The  office  of  overseer  of  roads,  though 
abolished  under  the  former  act.  existed  in  the 
township  referred  to  under  the  express  provi- 
sions of  Act  1901,  c.  501,  authorizing  an  ap- 
pointment to  such  office  by  the  justices  of  the 
peace. 

3.  Under  Const,  art.  4,  g  27,  providing  that 
justices  of  the  peace  shall  have  jurisdiction  of 
all  criminal  matters  where  the  punishment 
cannot  exceed  a  fine  of  $50  or  imprisonment 
for  30  days,  and  Acts  1901,  c.  501,  impofling  a 
fine  of  not  more  than  $50  for  the  failure  of  a 
road  overseer  to  perform  the  duty  therein  im- 
posed on  him,  the  superior  court  does  not  have 
original  jurisdiction  of  such  offense. 

Appeal  from  superior  court,  McDowell 
county;    Justice,  Judge. 

James  Davis  was  indicted  for  crime. 
F'rom  an  order  quashing  the  Indictment,  the 
state  appeals.    Case  dismissed. 

Brown  Shepherd,  for  the  State.  E.  J.  Jus- 
tice, for  appellee. 

COOK,  J.  Defendant  was  indicted  for 
falling  to  perform  bis  duties  as  a  road  over- 
seer in  Marlon  township,  in  McDowell  coun- 
ty. His  counsel  moved  to  quash  the  bill  of 
indictment.  The  solicitor  for  the  state  ad- 
mitted that  chapter  581  of  the  Acts  of  1899 
was  adopted  and  made  applicable  to  the 
township  of  Marlon,  in  the  county  of  Mc- 
Dowell, as  is  provided  by  section  23  of  said 
act,  and  that  defendant  was  an  overseer  of 
the  roads  in  Marlon  township,  appointed  by 
the  Justices  of  the  peace,  under  the  law  as 
amended  by  chapter  501  of  the  Acts  of  1901. 
His  honor  held  that  said  chapter  581,  Acts 
1899.  was  applicable  to  and  the  law  in  said 
Mnrion  township,  and  not  repealed  by  chap- 
ter 501,  Acts  1901,  and  therefore  his  appoint- 
ment was  Invalid.  His  honor  further  held 
that,  if  chapter  501,  Acts  1901,  were  appli- 
cable to  Marion  township,  the  superior  court 
would  not  have  jurisdiction  over  the  offense, 
and  adjudged  that  the  bill  of  indictment  be 
quashed  on  both  grounds;  from  which  Judg- 
ment the  solicitor  appealed. 

The  first  question  raised  is  whether  Act 
1899,  c.  581,  the  provisions  of  which  were 
adopted  by  and  for  Marion  township,  was 
repealed  as  to  said  township  by  Act  1901,  c. 
501.  Pursuant  to  the  act  of  1899,  the  town- 
ship of  Marion  adopted  a  special  system, 
therein  provided,  for  the  working  of  the  roads 
within   Its  territory,   wherein  and  whereby 


the  office  of  overseer  of  the  roods  was  abol- 
ished. The  act  of  1901  amends  the  general 
road  law  of  the  Code  (section  2017),  and  as 
amended  makes  It  apply  "only  to  the  coonty 
of  McDowell,"  having  no  repealing  clause 
whatsoever;  and  it  was  under  this  act  that 
the  defendant  was  appointed  overseer  of 
ronds  in  his  (Marion)  township,  the  author- 
ity of  which  he  refused  to  recognize,  and  in- 
dictment followed.  The  general  rule' of  con- 
struing statutes,  as  laid  down  by  Mr.  Black- 
stone,  is  that,  when  the  later  statute  differs 
from  the  older,  the  <^er  gives  place  to  the 
later  one,  "Leges  posterlores  priores  contra- 
rlas  abrogant"  But,  he  says,  that  Is  to  be 
understood  only  when  the  later  law  is  couch- 
ed in  negative  terms,  or  where  its  matter  is 
so  clearly  repugnant  that  it  necessarily  Im- 
plies a  negative,  and  for  illustration  says: 
"As  if  a  former  act  says  that  a  Juror  upon 
such  a  trial  shall  have  twenty  pounds  a  year, 
and  a  new  statute  afterwards  enacts  that  he 
shall  have  twenty  marks,  here  the  latter  stat- 
ute, though  it  does  not  express,  yet  neces- 
sarily Implies,  a  negative,  and  virtually  re- 
peals the  former."  Applying  this  rule  to  the 
case  now  under  consideration,  we  have  a 
statute  saying  the  whole  of  McDowell  coun- 
ty, or  any  one  or  all  of  the  townships,  may 
adopt  the  statute  of  1899,  and  It  Is  In  fact 
adopted  by  this  one  of  the  townships;  and  a 
new  statute  afterwards  enacts  that  chapter 
50  of  the  Code  (section  2017)  be  amended, 
and,  as  amended,  adopted,  and  apply  to  the 
county  of  McDowelL  These  two  statutes  re- 
late to  the  same  subject-matter,  and  are 
enacted  for  the  same  purpose.  The  former 
provides  for  a  system  which  may  or  may  not 
be  uniform  In  the  county;  while  the  latter 
provides  for  a  different  system,  which  is 
uniform  throughout  the  county,  and  operated 
upon  a  different  basis;  wherefore,  though  It 
does  not  express,  yet  necessarily  It  Implies,  a 
negative,  and  repeals  the  former.  A  town- 
ship Is  a  unit  of  the  county,  and  a  general 
law  for  the  county  must  necessarily  repeal  a 
local  law  existing  in  one  or  more  townships 
providing  a  different  rule  about  the  same  sub- 
ject-matter. In  Wlnslow  v.  Morton,  118  N. 
C.  486,  24  S.  E.  417  (on  page  492,  118  N.  C, 
and  page  419,  24  S.  E.),  it  is  held  that: 
"Where  a  later  or  revising  statute  clearly 
covers  the  whole  subject-matter  of  anteced- 
ent acts,  and  It  plainly  appears  to  have  been 
the  purpose  of  the  legislature  to  give  ex- 
pression In  It  to  the  whole  law  on  the  sub- 
ject, the  latter  Is  held  to  be  repealed  by  nec- 
essary Implication.  In  re  New  York  Inst, 
for  Instruction  of  Deaf  and  Dumb,  121  N. 
Y.  234.  24  N.  E.  378;  U.  S.  v.  Tynen.  11 
Wail.  88,  20  L.  Ed.  133;  Jemlgan  t.  Holden. 
34  Fla.  530,  16  South.  413."  In  Pulaski  Co. 
V.  Downer,  10  Ark.  590,  approved  in  Mears 
V.  Stewart,  31  Ark.  17,  the  court  says:  "The 
authorities  are  abundant  to  support  the  prop- 
osition that,  where  the  legislature  takes  up  a 
whole  subject  anew,  and  covers  the  entire 
ground  of  the  subject-matter  of  a  former 
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statute,  and  evidently  Intended  It  as  a  sub- 
stitute tor  it,  the  prlM:  act  will  be  repealed 
thereby,  although  there  may  be  no  express 
words  to  that  effect,  and  there  may  be  in  the 
old  act  proTlsions  not  embraced  in  the  new." 
In  Norris  t.  Crocker,  18  How.  429,  14  L.  Ed. 
'.'10,  approved  and  quoted  in  U.  8.  v.  Claftin, 
97  U.  S.  546,  24  L.  Ed.  1082  (on  pages  551, 
5.>2.  97  U.  S.,  and  page  1086,  24  L.  Ed.),  it 
was  said  by  the  court:  "As  a  general  rule, 
it  Is  not  open  to  controversy  that  where  a 
new  statute  covers  the  whole  subject-matter 
of  an  old  one,  adds  offense,  and  prescribes 
different  penalties  tor  those  enumerated  in 
the  <dd  law,  the  tormer  Is  repealed  by  impli- 
cation, aa  the  provisions  of  both  cannot  stand 
together."  In  Tracy  v.  TufHy,  134  U.  S. 
206,  10  Sup.  Ct  527,  S3  L.  Ed.  879  (aa  page 
223,  184  V.  S.,  page  531,  10  Sup.  Ct,  and 
page  885,  33  L.  Ed.),  the  «onrt  says:  "And 
while  it  is  true  that  repeals  by  implication 
are  not  favored  by  the  courts,  it  is  settled 
that,  without  express  words  of  repeal,  a  pre- 
vious statute  will  be  held  to  be  modified  by 
a  subsequent  one.  If  the  latter  was  plainly 
intended  to  cover  the  whole  subject  embraced 
by  both,  and  to  prescribe  the  only  rules  In 
respect  of  that  subject  that  are  to  govern." 
Both  of  the  acts  now  under  consideration  re- 
late to  the  subject  of  working  the  roads  in 
that  county.  The  former  provides  a  com- 
plete system  of  machinery  for  carrying  into 
operatiMt  the  purposes  of  the  act,  repealing 
all  former  acts  Inconsistent  with  it,  and  pre- 
scribing as  a  penalty  for  failure  to  perform 
duty  upon  the  part  of  the  officers  and  em- 
ployes employed  thereunder  that  they  shall 
be  guilty  of  a  misdemeanor,  and  requires  that 
an  able-bodied  male  persons  of  the  county 
between  the  ages  of  21  and  45  years  shall 
work  on  the  public  roads  4  days  in  each  year, 
or  In  lien  pay  the  sum  of  $2,  and  upon  fail- 
ure or  refusal  to  be  guilty  of  a  misdemeanor, 
and  fined  not  less  than  f2  or  more  than  f5, 
or  sentenced  to  work  on  the  public  roads  not 
less  than  10  nor  more  than  20  days;  while 
the  later  act,  covering  the  same  subject,  pro- 
vides an  entirely  different  system,  and  creat- 
ing new  and  different  duties  and  penalties, 
which  by  necessary  Implication  repealed  the 
former.  And  as  to  this  question  we  think 
his  honor  was  In  errw. 

As  to  the  other  question,  the  act  of  1901 
prescribes  <mly  a  fine  of  not  less  than  $10 
nor  more  than  foO  for  failure  to  perform  the 
duty  Imposed.  And  the  Indictment  was  in- 
stituted in  the  superior  court  Under  article 
4,  t  27,  of  our  constitution,  it  is  declared  that 
Justices  of  the  peace  shall  have  Jurisdiction 
"of  all  criminal  matters  arising  within  their 
counties  where  the  punishment  cannot  ex- 
ceed a  fine  of  fifty  dollars  or  Imprisonment 
for  thirty  days."  The  fine  prescribed  by  this 
act  does  not  exceed  $50,  and  no  Imprlscm- 
ment  is  Imposed;  therefore  the  superior  court 
did  not  have  original  Jurisdiction  of  the  of- 
fense, and  his  honor  properly  quashed  the 
40  S.E.— 8 


bill  upon  that  ground,  and  the  action  must  be 
dismissed  for  want  of  jurisdiction  in  the  su- 
perior court 
Error  and  action  dismissed. 


SULLIVAN  ct  al.  v.  JONES  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 
1901.) 

WILLS— DDVISBS—RBUAINDBR-CONSTRDO- 
TION. 

Where  a  testator  devised  his  land  and 
loaned  his  personalty  to  bis  widow  daring  wid- 
owhood, and  provided  that  on  her  marriag^e 
the  property  loaned  to  her  should  be  sold,  and 
the.  proceeds  equally  divided  between  his 
daughters,  and,  should  either  of  the  daughters 
die  intestate,  leaving  no  issue,  the  others  should 
inherit  to  the  exclusion  of  testator's  sons,  the 
daughters  take  a  remainder  in  all  the  property 
after  the  widow's  life  estate,  and,  if  either  of 
them  die  without  leaving  a  will  or  issue  living 
at  her  death,  the  share  of  the  one  so  dying 
goes  to  the  surviving  sisters  and  the  children 
of  such  as  are  dead,  to  be  equally  divided  be- 
tween them,  the  children  of  any  deceased  child 
representing  their  parents. 

Appeal  from  superior  court,  Duplin  coun- 
ty; Moore,  Judge. 

Suit  for  partition  by  Henry  Sullivan  and 
oth«:«  against  James  Jones  and  others. 
From  a  decree  In  favor  of  plaintiffs,  defend- 
ants appeal.    Reversed. 

W.  R.  Allen  and  Stevens,  Beasley  &  Weeks 
for  appellants.  A.  D.  Ward  and  J.  A.  Gavin, 
for  appellees. 


MONTGOMERY,  J.  The  testator.  In  the 
second  clause  of  his  will,  devised  to  his  wid- 
ow during  widowhood  a  tract  of  land,  and  In 
the  fourth  clause  bequeathed  to  her  a  like  In- 
terest In  his  personal  property.  As  words 
of  conveyancing  he  used  that  of  "leave"  in 
refere^ice  to  the  land,  and  "loan"  In  reference 
to  the  personal  property,  as  follows:  "Sec- 
ond. I  leave  to  my  beloved  wife,  Sallle,  during 
widowhood,  the  following  property,  to  wit, 
all  the  lands  I  now  possess  (not  otherwise 
disposed  of)."  "Fourth.  I  loan  to  my  be- 
loved wife,  SalUe,  during  her  widowhood, 
all  the  other  property  I  may  die  seised  or 
possessed  of,  consisting  of  horses  and  cattle 
and  stock  and  furniture  and  farming  tools 
of  all  kinds."  The  fifth  clause  of  the  will 
Is  in  these  words:  "In  the  event  of  my 
widow's  marriage,  my  will  and  desire  then 
is  that  all  of  the  above-mentioned  property 
loaned  to  her  during  her  widowhood  be  sold 
on  a  credit  of  six  months,  and  the  proceeds 
be  equally  divided  between  my  five  daugh- 
ters, to  wit,  Susan,  Fanny,  Sally,  Kitty,  and 
Zllpha.  Should  either  of  my  daughters  die 
Intestate,  leaving  no  issue,  my  will  and  desire 
is  that  the  others  hiherit  to  the  exclusion  of 
my  sons."  The  widow  died  In  1870,  not  hav- 
ing married,  and  afterwards  the  daughters 
died  intestate  and  without  issue,  except  Fan- 
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ny,  who  married,  and  whose  children  and 
grandchildren  are  the  defendants  In  this  pro- 
ceeding, and  claim  the  land  as  her  heirs  at 
law.  The  plaintiffs  are  one  of  the  sons  of 
the  testator  and  the  Uilldren  of  the  other 
sons,  who  are  dead,  and  this  proceedhig  was 
originally  one  for  the  partition  of  the  devised 
tract  of  land,  the  plaintiffs  aUeglng  that  they 
were  tenants  In  common  with  the  defend- 
ants. The  plaintiffs  contend  that  under  the 
will  the  Ave  daughters  took  no  Interest  In  the 
real  estate  whatever.  If  we  should  give 
the  very  strictest  and  most  literal  meaning 
of  the  words  "all  of  the  above-mentioned 
property  loaned  to  her  during  her  widow- 
hood," and  which  Is  the  estate  given  to  the 
daughters  in  the  fifth  clause  of  the  will,  it 
might  be  plausibly  held  that  reference  was 
made  by  the  testator  to  the  personal  prop- 
erty only,  as  to  the  rights  of  the  daughters. 
But  we  are  disposed  to  give  those  words,  as 
did  bis  honor  below,  a  broader  significance, 
and  to  hold  that  they  are  full  enough  to  em- 
brace the  real  estate  also,  mentioned  in  the 
second  clause  of  the  wllL  That  being  set- 
tled, what  was  the  nature  of  the  estate  of  the 
daughters  in  the  tract  of  land?  One  In  re- 
mainder after  the  life  estate  of  the  widow. 
The  Interest  of  each  daughter,  however,  was 
defeasible  upon  the  death  of  either  intes- 
tate or  without  issue.  The  real  question  in 
the  case  for  decision,  then,  is,  when  did  the 
limitation  end,— the  interest  of  each  become 
absolute?  His  honor,  upon  the  finding  of  the 
facts,  a  Jury  trial  having  been  waived,  was 
of  the  opinion  that  the  five  daughters  tools 
each  a  one-fifth  undivided  interest  in  the 
land  under  the  will  of  James  Sullivan,  and 
that  upon  the  death  of  the  daughters  without 
issue  the  share  of  each  descended  to  the  sur- 
viving brothers  and  sisters,  or  the  representa- 
tives of  them,  by  operation  of  the  statute  of 
descents,  and  not  to  the  surviving  daughters 
under  the  will;  and  he  rendered  Judgment 
that  the  plaintiffs  were  tenants  In  common 
with  the  defendants,  and  that  the  interest  of 
the  plaintiffs  in  the  land  was  n/io  undivided 
interest,  and  the  defendants  were  entitled  to 
•/to  undivided  Interest.  We  are  of  the  opin- 
ion that  there  was  error  In  the  ruling  of  his 
honor. 

There  are  three  words  used  by  the  testator 
in  the  last  sentence  of  the  fifth  clause  of 
the  will  which  forbid  the  construction  his 
honor  put  upon  the  will  in  respect  to  the  In- 
tention of  the  testator  as  to  the  Interest  of 
the  daughters  in  the  real  estate.  Those 
words  are  "Intestate,"  "Inhoit"  "exclusive." 
The  word  "Intestate,"  of  course,  refers  to  ei- 
ther of  his  daughters  dying  without  a  will 
affecting  the  property  devised  to  her  in  the 
testator's  will;  and  there  could  be  no  dispo- 
sition by  either  daughter,  by  way  of  will,  of 
property  which  she  was  to  receive  by  the  tes- 
tator's will,  before  his  death.  So  it  must 
have  been  the  testator's  intention  to  impose 
the  limitation  beyond  his  death.    The  death 


of  the  widow,  however,  would  have  put  an 
end  to  the  contingency,  and  have  vested  the 
estate  of  either  of  the  daughters  absolutely, 
but  for  the  words  in  the  fifth  clause  of  the 
will,  "tliat  the  others  Inherit  to  the  exdu- 
sion  of  my  sons."  Buchanan  t.  Buchanan, 
90  N.  C.  308,  5  8.  B.  430.  In  the  last  case 
Jarman  on  Wills  is  quoted  from  as  follows: 
"Tet,  when  there  is  another  point  of  time 
to  which  such  dying  may  be  referred,  as  is 
obviously  the  case  when  the  bequest  is  to 
take  effect  In  possession  at  a  period  subse- 
quent to  the  testator's  decease,  the  words  In 
question  are  considered  as  extending  to  the 
event  of  the  legatee  dying  in  the  interval  be- 
tween the  testator's  death  and  the  period 
of  vesting  in  possession."  But  we  think  the 
intention  of  the  testator  fairly  inferable  from 
his  language  was  that  his  sons  should  have 
no  portion  of  the  land  devised  as  long  as 
there  was  a  surviving  sister  or  the  repre- 
sentative of  such.  Probably  one  view  on  this 
point  Is  strengthened  by  a  finding  of  fact 
by  his  honor  that  each  of  the  four  sons  had 
been  advanced,  a  short  while  before  the  tes- 
tator's death,  an  amount  in  real  estate  equal 
in  point  of  value  to  the  whole  of  the  land 
devised  in  the  will.  The  law  does  not  fa- 
vor such  disposition  of  property,  but  It  does 
not  prohibit  it;  and  when  the  purpose  of 
the  testator  to  make  such  a  disposition  ap- 
pears with  reasonable  certainty  the  law  will 
enforce  It.  The  will  was  Inartlficlally  drawn, 
and  we  are  not  sure  that  we  have  apprehend- 
ed to  a  certainty  the  testator's  purpose.  But 
we  think  the  legal  significance  of  the  words 
"Inherit,"  "Intestate,"  "exclusive,"  in  the 
connection  in  which  they  appear  in  the  fifth 
clause  of  the  will,  Justifies  us  in  the  conclu- 
sion we  have  reached.  We  think  the  legal 
effect  of  that  part  of  the  will  last  considered 
is  the  same  as  If  the  testator  bad  said,  "Mr 
will  further  Is  that  If  any  or  either  of  my 
daughters  should  die  without  leaving  a  wlll. 
or  Issue  living  at  her  or  their  death,  the  share 
or  shares  of  her  or  them  so  dying  (as  well  the 
accruing  as  the  original  share)  shall  be,  go 
over,  and  remain  to  the  surviving  sisters  and 
the  child  or  children  of  such  of  them  as  may 
be  then  dead,  equally  to  be  divided  between 
them,  share  and  share  alike;  but  the  children 
of  any  deceased  child  shall  in  such  case  rei^ 
resent  their  parents  respectively,  and  take  in 
famUles." 

We  think,  from  the  facts  found.  Judgment 
should  have  been  given  below  for  the  defend- 
ants.   Reversed. 


HANES  et  al.  r.  WEST   END   HOTEL  * 

LAXD  CO.  et  aL 

(Supreme  Court  of  North  Carolina.    Dec  10. 

1901.) 

ADDITION    TO    CIT7— PLAT— DB8IONATION    OF 
HOTEL  8ITB-DEDICATI0N— USE  OF  LAND. 
1.  Where  the  owners  of  land  in  a  city  plat- 
ted the  land,  and  the  plat  deaigoBted  a  certain 
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lot  as  «  "hotel  site,"  that  sach  lot  was  laid 
off  on  the  map  and  the  map  referred  to  in  a 
deed  to  plaintiff  of  one  of  the  lots  of  the  addi- 
tirni  did  not  render  the  lot  designated  as  a 
hotel  site  incapable  of  being  put  to  any  other 
use. 

2.  A  hotel  having  been  built  on  the  "site," 
the  fact  that  the  same  was  purchased  by  de- 
fendant after  the  destruction  of  the  hotd  did 
not  prevent  him  from  using  the  lot  for  pur- 
poses other  than  hotel  purposes,  tiiere  being 
no  imidied  or  express  agreement  that  either  he 
or  the  vendor  would  rebuild  it  in  case  of  its 
destruction. 

Appeal  from  raperlor  court,  Forsyth  coun- 
ty;   Staibuck,  Judge. 

Action  by  P.  H.  Hanes  and  others  against 
the  West  End  Hotel  &  Land  Company  and 
another.  From  a  Judgment  In  favor  of  iflaln- 
tlffB,  defendant  Patterson  appeals.    Affirmed. 

The  following  is  the  plat  referred  to  In 
oftinloo: 


Jones  &  Patterson,  for  appellees. 

MONTGOMERY,  X  The  defendant  the 
West  End  Hotel  &  Land  Company,  with  the 
view  of  opening  up  a  tract  of  land  as  a 
suburb  of  the  city  of  Winston,  laid  it  off  into 
lots  to  be  sold  for  homes  and  business  pur- 
poses, with  convenient  squares,  streets,  and 
avenues,  and  at  the  same  time  made  a  map 
or  plat  of  the  property  to  be  used  and  which 
was  used  In  making  sales  of  the  lots.  A 
part  of  this  map  or  plat  represented  a  lot  of 
six  acres,  and  was  designated  as  the  "Hotel 
Site."  WhUe  the  Hotel  Zinzendorf,  which 
was  afterwards  built  on  the  six-acre  lot,  was 
standing  and  being  operated,  the  defendant 
Patterson,  in  1892,  bought  one  of  the  lots 
from  the  land  company,  and  In  the  deed 
from  the  company  to  him  ref eroice  was  made 
to  the  map  or  i^at    The  plaintUi;  In  1896, 
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after  the  hotel  was  burned,  bought  from  the 
defendant  the  land  company  the  six-acre  lot 
on  which  It  stood.  The  plaintiff  does  not 
Intend  to  rebuild  the  hotel,  but  does  Intend 
to  use  the  land  for  other  purposes,  and  the 
defendant  Patterson  particularly  Is  claiming 
a  special  Interest  In  the  lot  to  the  extent, 
as  he  Insists  that  the  property  can  be  used 
for  no  other  purpose  than  for  that  of  a  hotel; 
and  this  Insistence  and  claim  of  the  plaintiff 
the  defendant  alleges  Is  Injuring  the  value 
of  his  property,  and  casting  a  cloud  upon 
his  title  to  the  same.  The  claim  of  the  de- 
fendant Patterson  that  the  hotel  site,  because 
It  was  laid  off  on  the  map  and  referred  to 
In  the  deed  to  himself,  was  on  that  account 
In  some  way  dedicated  to  the  public,  incapa- 
ble of  being  put  to  any  other  use,  we  think 
is  not  well  founded.  The  court  decided  In 
Conrad  v.  Land  Co.,  126  N.  C.  776,  36  S.  E. 
282,  that,  as  the  purchasers  of  lots  had  been 
Induced  to  buy  under  the  map  and  plat,  the 
streets  and  public  grounds  designated  on  the 
map  should  be  forever  open  to  the  purchasers 
and  to  the  public;  but  It  was  not  Intended 
to  go  to  the  length  of  extending  that  princi- 
ple to  a  lot  marked  as  the  "Hotel  Site." 
All  the  streets  on  such  a  map  are  deemed 
In  law  to  be  of  advantage  to  the  owners  of 
lots,  and  parks  and  squares  are  both  useful 
and  ornamental,  and  their  use  and  benefit 
form  such  a  consideration  In  the  purchase 
of  property  laid  out  on  the  map  as  that  pur- 
chases are  made  largely  upon  such  induce- 
ment. They  are  for  the  use  of  the  public 
as  well  as  for  the  purchasers.  It  Is  not  cer- 
tain, however,  that  a  hotel  would  necessarily 
be  a  benefit  to  the  owners  oC  the  lots.  If  it 
was  a  building  of  correct  design  and  propor- 
tions, and  well  ordered  in  its  management, 
U  might  be  a  benefit  to  the  community;  on 
the  other  hand,  if  it  was  an  inferior  structiire, 
imslghtly  In  Its  proportions,  and  badly  con- 
ducted as  an  inn,  It  might  be  of  more  than 
doubtful  utility.  But  beyond  that  the  pur- 
chasers of  lots  had  no  more  right  to  antici- 
pate that  the  hotel  would  be  built  upon  the 
lot  of  six  acres  than  that  the  other  lots  on 
the  plat  would  be  built  upon.  The  certainty 
of  streets  and  squares  was  the  Inducement 
to  purchasers  to  buy  the  lots,  the  sale  and 
utilization  of  other  lots  being  a  matter  more 
of  hope  and  faith  than  of  implied  bargain 
and  contract  The  lot  marked  "Hotel  Site" 
meant  no  more  than  if  the  promoters  had 
said,  "This  would  be  a  good  location  for  a 
hotel."  It  was  no  guaranty  that  it  would  be 
built.  It  makes  no  difference  that  the  plaln- 
tlflf  bought  the  six-acre  lot  after  the  hotel 
was  burned,  because  there  was  no  implied 
or  express  agreement  that  either  he  or  the 
land  company  would  rebuild  it  in  case  of  its 
destruction. 

We  think,  therefore,  that  the  Judgment  of 
bis  honor  was  a  proper  one,  and  the  same 
Is  affirmed. 

DOUGLAS,  J.,  concurs  In  result  only. 


NESAL  V.  TOWN  OP  MARION. 

(Supreme  Court  of  North  Carolina.     Dec.   17, 
1901.) 

MUNICIPAL     CORPORATIONS-SIDEWALKS— DE- 
FECTS-NBOUOENCE— PRIOR  AP- 
PEAL—JURY-CHAROB. 

1.  Where,  on  a  former  appeal,  the  testimonr 
of  but  one  witness  being  returned,  language 
was  used  in  the  opinion  based  on  the  suppo- 
sition that  such  testimony  was  true  and  undis- 
puted. It  wag  not  error,  on  a  new  trial,  on  tes- 
timony being  introduced  showing  a  very  differ- 
ent state  of  facts,  for  the  trial  court  to  rule 
without  reference  to  such  langua^ 

2.  In  an  action  to  recover  for  m juries  caus- 
ed by  a  defective  sidewalk  it  is  proper  to 
charge  that  the  law  requires  cities  and  towns 
to  keep  their  streets  and  sidewalks  In  a  safe 
condition,  and,  on  failure  to  do  so,  if  injury 
occurs  without  negligence  on  the  part  of  the 
injured  party,  liaoihty  would  attach  to  the 
town  or  city  for  such  injury. 

3.  In  an  action  to  recover  for  Injuries  caus- 
ed by  a  defective  sidewalk  it  is  proper  to  charge 
that  where  a  town  or  city  attempts  to  kee|> 
up  a  street  by  working  and  repairing  it,  and 
voluntarily  allows  a  street  to  remain  with  dan- 
gerous holes  or  excavations,  with  knowledge 
at  the  same  time  that  that  part  of  the  street 
is  being  used  as  a  walkway  generally,  the  mu- 
nicipality would  be  negligent. 

4.  In  an  action  to  recover  for  injuries  caused 
by  a  defective  sidewalk  it  is  proper  to  charge 
that  the  keeping  up  a  sidewalk  on  one  side  of  a 
street  would  not  relieve  a  town  or  city  from 
liability  where  a  person  should  be  injured  by 
falling  into  a  hole  negligently  allowed  to  remain 
in  another  part  of  the  street,  though  not  a 
sidewalk,  over  which  people  generally  passed 
on  foot  with  the  knowledge  on  the  part  of  the 
municipal  authorities. 

6.  In  an  action  to  recover  for  Injuries  caused 
by  a  defective  sidewalk  it  is  proper  to  charge 
that,  though  the  defendant  might  be  guilty  of 
negligence,  the  plaintiff  could  not  recover  if 
she  negligently  exposed  herself  to  danger. 

6.  In  an  action  to  recover  for  injuries  caused 
by  a  defective  sidewalk  it  is  propw  to  charge 
that.  If  the  place  where  defendant  was  injured 
was  an  abandoned  or  neglected  walk,  and  a  safe 
one  had  been  built  on  the  other  side  of  the 
street,  and  she  had  knowledge  of  these  facts, 
and  in  the  nighttime  chose  to  walk  along  the 
neglected  path,  and  was  injured  by  falling  in- 
to a  hole,  then  she  contributed  to  her  own  in- 
jury, and  could  not  recover,  though  she  had 
forgotten  about  the  hole. 

7.  In  an  action  to  recover  for  injuries  caused 
by  a  defective  sidewalk  it  is  proper  to  charge 
that,  if  the  town,  from  time  to  time,  repaired 
that  part  of  the  street  where  defendant  was 
hart,  and  the  public  generally  had  used  it  as 
a  footway,  with  the  knowledge  of  the  town 
authorities,  then  it  was  the  duty  of  the  town 
to  keep  the  street  in  a  safe  condition,  and  the 
plaintiff  would  have  the  right  to  walk  along 
it,  unless  she  knew  or  had  reason  to  believe 
that  it  was  unsafe  or  had  been  abandoned. 

8.  'In  an  action  to  recover  for  injuries  caused 
by  a  defective  sidewalk  it  is  proper  to  charge 
that  the  law  does  not  require  the  municipal 
authorities  to  construct  two  sidewalks  on  each 
street,  nor  even  one,  but  It  does  impose  the 
duty  on  it  to  keep  the  streets  in  a  safe  condi- 
tion, and  if  it  negligently  leaves  any  of  its 
public  streets  In  a  dangerous  condition,  it 
would  be  negligent,  and  liable  to  persons  who 
became  injured  thereby  without  fault  or  negli- 
gence on  their  part. 

9.  In  an  acti<m  to  recover  for  injaries  cansed 
by  a  defective  sidewalk  it  is  proper  to  charge 
that  a  person  has  the  right  to  assume  that  the 
authorities  of  towns  or  cities  have  used  reason- 
able care  to  keep  their  streets  in  proper  condi- 
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tion  for  foot  passengers  as  to  those  portions 
of  streets  which  are  apparently  nsed  for  foot- 
wa.rs,  and  which  the  public  use  for  footways 
with  the  knowledge  of  the  authorities. 

10.  In  an  action  to  recover  for  injuries  caused 
by  a  defective  sidewallc  it  is  proper  to  charge 
that,  if  there  be  a  walkway,  though  not  a 
sidewalk,  and  a  person  should  be  injured  while 
traveling  alung  the  same  at-  night,  not  know- 
injT  that  the  walkway  was  in  a  dangerous  con- 
dition, he  would  not  b«  guilty  of  contribotoiy 
negligence  if  the  way  Bad  been  nsed  from 
time  to  time  by  the  public  generally  with  the 
knowledge  of  the  town  authorities. 

11.  In  an  action  to  recover  for  Injuries  caused 
by  a  defective  sidewalk  it  is  proper  to  charge 
that  a  place  in  a  street  used  by  the  town  au- 
thorities and  the  public  cannot  be  abandoned 
by  the  town  or  city  so  as  to  put  persons  on 
notice  not  to  use  it,  without  some  action  on 
the  part  of  municipal  authorities  showing  that 
it  hud  been  abandoned  as  a  walkway,  as  long 
as  it  continues  to  be  used  and  has  the  appear- 
ance of  being  safe. 

12.  In  an  action  to  recover  for  injuries  caused 
by  a  defective  sidewalk  it  is  proper  to  charge 
that  the  building  of  a  sidewalk  on  one  side  of 
It  street  is  not  necessarily  a  notice  of  a  purpose 
on  the  part  of  the  town  authorities  to  aban- 
don a  walkway  on  the  opposite  side  of  the 
street. 

13.  In  an  action  to  recover  for  injuries  caused 
by  a  defective  sidewalk  it  is  proper  to  charge 
that  a  sidewalk  does  not  depend  on  gutterinfi  or 
ditches,  but  a  walkway  without  such  markings 
may  be  used  by  the  public  with  the  knowledge 
of  a  town  or  dty.  so  as  to  justify  one  in  as- 
snming  that  it  is  a  walkway. 

14.  In  an  action  against  a  town  for  injuries 
occasioned  by  falling  in  a  hole  in  a  sidewalk 
the  court  properly  refused  to  charge  that  the 
construction  of  a  sidewalk  on  one  side  of  the 
street  was  notice  to  pedestrians  not  to  walk  on 
the  opposite  side,  where  there  was  no  sidewalk, 
even  tiiough  there  might  be  evidence  going  to 
show  that  the  people  generally  had  used,  night 
and  day,  without  disapproval  of  the  municipal 
authorities,  as  a  footway,  the  other  side  of  the 
street,  and  that  the  town  had  repaired  and 
worked  the  whole  street. 

15.  In  an  action  against  a  town  for  injuries 
occasioned  by  falling  in  a  hole  in  a  sidewalk 
the  court  properly  refused  to  charge  that  a 
person  is  negligent  who  uses  any  part  of  the 
fEtreet  as  a  walkway  unless  the  same  is  laid 
off  in  some  manner,  as  by  curbing,  ditches,  gut- 
ters, or  a  line  of  trees,  to  indicate  where  the 
walkway  ends  and  the  driveway  begins. 

16.  In  an  action  against  a  town  for  injuries 
occasioned  by  falling  in  a  hole  in  a  sidewalk 
the  court  properly  refused  to  charge  that,  if 
a  town  constructs  a  sidewalk  on  one  side  of  the 
street,  and  does  not  make  a  sidewalk  on  the 
other  side  of  the  itreet,  no  user,  however  ex- 
tensive, by  the  public,  of  that  other  side  as  a 
footway,  can  make  it  a  walkway,  so  as  to 
make  the  town  liable  for  injuries  on  account  of 
defects. 

Appeal    from    superior    court,    McDowell  | 
cotinty;  Justice,  Judge. 

Action  by  Lizzie  C.  Neal  against  the  town 
of  Marlon.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Geo.  F.  Bason  and  J.  T.  Perkins,  for  appel- 
lant.   Justice  &  Pless,  for  appellee. 

MOXTGOMERY,  J.  The  plaintiff  In  her 
complaint  alleged  that  upon  ber  arrival  at 
tbe  depot  of  the  Southern  Railway  in  Marlon 
at  12  o'clock  at  night  she  started,  walklag,  to 
her  borne,  along  a  pathway  In  the  town  on 
the  north  side  of  tbe  street  leading  towards 


her  borne,  when  she  fell  Into  a  deep  hole  In 
tbe  pathway,  negligently  left  there  by  the 
town  authorities,  and  sustained  severe  per- 
sonal injuries.  In  the  answer  of  tbe  defend- 
ant It  was  averred  that  the  plaintiff  "Imew 
of  ber  own  personal  knowledge  that  tbe 
north  side  of  said  thoroughfare  was  not  con- 
structed or  prepared  or  Intended  to  be  used 
by  foot  passengers,  and  that  the  corporation 
of  Marion  had  provided  a  sidewalk  for  foot 
passengers  on  the  south  side  thereof,  of  easy 
access,  and  perfectly  safe;  and  this  defend- 
ant further  alleges  that  tbe  plaintiff  bad 
knowledge  of  the  excavation,  and  voluntari- 
ly and  carelessly,  through  inadvertence  and 
indifference  to  exercise  due  care,  and  negli- 
gently and  for  convenience  refused  to  go  up- 
on the  sidewalk  prepared  for  foot  passen- 
gers, and  took  tbe  chance  of  tbe  dangerous 
path  that  led  over  the  washout,  and  was  in- 
jured, if  at  all,  by  her  own  contributory  neg- 
ligence." Tbe  statement  of  the  case  on  ap- 
peal at  tbe  former  hearing  (126  N.  C.  412,  35 
S.  E.  812)  contained  tbe  testimony  of  only 
one  of  tbe  witnesses,— J.  L.  Morgan,— who 
was  or  bad  been  an  alderman  of  tbe  town. 
The  substance  of  his  testimony  was  that  tbe 
side  of  the  street  (north  side)  on  which  tbe 
plaintiff  was  injured  bad  been  abandoned  by 
the  town  as  a  walking  way  for  pedestrians 
since  1888  or  1880,  and  that  a  good  and  safe 
sidewalk  was  at  that  time  constmcted  on 
the  south  side  of  the  street;  that  there  were 
holes  In  the  pathway  along  the  north  side  of 
tbe  street  at  and  before  the  time  of  the  plain- 
tiff's injury,  and  that  no  person  could  have 
walked  along  that  pathway  without  seeing 
the  holes.  It  appeared  also  in  the  case  that 
tbe  plaintiff  was  a  resident  of  the  town,  and 
bad  walked  along  that  pathway  very  fre- 
quently. On  tbe  first  trial  of  the  case  his 
honor  instructed  tbe  Jury  "that,  though  the 
plaintiff  may  have  known  of  tbe  existence 
of  this  defect  prior  to  this  time,  yet  the  court 
further  charges  you  that  she  is  not  required 
to  carry  around  in  her  memory  the  defect  In 
the  street,  and,  if  she  may  have  known  of 
its  existence,  at  the  time  she  did  not  think 
about  it,  and  was  injured,  that  would  not  be 
contributory  negligence."  We  said  that  that 
instruction  was  erroneous  in  the  light  of  the 
evidence  In  the  case,  which  tended  to  show 
that  she  was  acquainted  with  the  street; 
that  there  were  dangerous  holes  In  it  at  and 
before  the  time  of  her  injury;  that  it  had 
been  abandoned  by  the  town  as  a  walking 
way;  that  she  went  upon  that  pathway  in 
the  nighttime,  and  when  she  knew  that  on 
tbe  other  side  of  the  street  there  was  a  good 
and  safe  sidewalk.  In  the  conclusion  of  the 
opinion  in  the  former  case  this  court  used 
language  which  seems  to  have  misled  the 
defendant's  counsel,  judging  from  tbe  man- 
ner in  which  the  case  was  last  tried.  The 
language  referred  to  was  as  follows:  "But, 
besides,  if  tbe  authorities  of  a  town  make 
and  keep  In  repair  a  good  sidewalk  on  one 
side  of  a  street,  and  leave  on  the  other  side 
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an  abandoned  and  neglected  walk,  and  those 
facts  are  known  to  a  itenson  who  chooses  In 
the  nighttime  to  walk  along  the  neglected 
path,  Instead  of  upon  the  safe  walkway,  and 
such  person  be  Injured  by  reason  of  a  defect 
in  the  path  along  which  she  chooses  to  walk, 
then  there  Is  contributory  negligence  on  the 
part  of  the  injured  person,  to  say  the  least, 
and  there  can  be  no  recovery  for  the  injury 
sustained."  That  was  an  instruction  that 
we  thought  ought  to  have  been  given  upon 
the  hypothesis  of  the  evidence  of  the  wit- 
ness Morgan  in  that  case  as  it  was  then  pre- 
sented, but,  of  course,  it  is  not  the  only  view 
of  the  case  in  its  present  shape.  But  the  de- 
fendant's counsel  regarded  the  closing  words 
of  the  former  opinion  as  a  decision  that  tht 
conditions  of  the  hypothesis  were  admitted, 
or  proved  without  contradiction;  whereas  we 
simply  meant  to  say  that  the  question  should 
be  submitted  to  the  Jury  on  that  view  of  the 
law  and  the  evidence.  As  we  have  said,  the 
evidence  of  the  witness  Morgan  alone  was 
printed  In  the  former  case,  and  it  presented 
a  very  strong  case  for  the  defendant  The 
case  on  the  present  appeal,  however,  con- 
tains the  whole  evidence,  and  is  very  much 
changed  in  its  aspect.  It  all  tends  to  show 
that  since  1889-90,  notwithstanding  there 
has  been  a  good  and  safe  sidewalk  on  the 
south  side  of  the  street,  and  that  no  side- 
walk has  t>een  kept  up  on  the  north  side,  yet 
the  people  generally,  with  the  knowledge  of 
the  town  authorities,  and  without  their  dis- 
approval, have  been  since  that  time  con- 
stantly using,  day  and  night,  the  north  sldE 
of  the  street  as  a  walking  way  to  and  from 
the  depot,  and  that  the  town  has  worked  and 
repaired  It  for  the  use  of  the  people  as  a 
walking  way  and  driving  way  for  vehicles. 
All  the  exceptions  of  the  defendant  as  to  the 
evidence  are  founded  on  the  supposition  that 
the  right  of  the  plaintiff  to  recovw  was  de- 
cided against  her  by  the  concluding  senten- 
ces of  the  former  opinion,  which  we  have 
referred  to  In  this  opinion,  and  they  cannot 
be  sustained  for  the  reasons  we  have  herein 
given. 

We  have  carefully  gone  through  the  charge 
of  his  honor,  and  find  no  error.  Neither  was 
there  error  in  his  refusal  to  give  those  of 
the  defendant's  prayers  which  were  declined, 
nor  in  giving  such  of  the  platnturs  as  he 
gave.  The  substance  of  his  honor's  charge 
on  the  issue  of  defendant's  negligence  was: 
First  that  the  law  requires  cities  and  towns 
to  keep  their  streets  and  sidewalks  in  safe 
condition,  and  on  failure  to  do  so,  if  injury 
occurs  without  negligence  on  the  part  of  the 
injured  party,  liability  would  attach  to  the 
town  or  city  for  such  Injury;  second,  that 
where  a  town  or  city  attempts  to  keep  up  a 
street  by  working  and  repairing  it  and  vol- 
tmtarlly  allows  the  street  to  remain  with 
dangerous  holes  or  excavations,  with  knowl- 
edge at  the  same  time  that  that  part  Ot  the 
street  is  being  used  as  a  walkway  generally, 
the  municipality  would  be  negligent;   third, 


that  the  keeping  up  a  sidewalk  on  one  side 
of  a  street  would  not  relieve  a  town  or  city 
from  liability  where  a  person  should  be  in- 
jured by  falling  Into  a  hole  negligently  al- 
lowed to  remain  In  another  part  of  the 
street,  though  not  a  sidewalk,  and  over 
which  people  generally  passed  on  foot  with 
the  knowledge  on  the  part  of  the  municipal 
authorities.  His  charge  on  the  alleged  con- 
tributory negligence  of  the  plaintiff  was, 
in  substance:  First,  that,  though  the  de- 
fendant might  be  guilty  of  negligence,  the 
plalntiflT  could  not  recover  if  she  negligently 
exposed  herself  to  danger;  second,  that,  if 
the  place  where  she  was  injured  was  an 
abandoned  or  neglected  sidewalk,  and  a  safe 
one  had  been  built  on  the  other  side  of  the 
street,  and  she  had  knowledge  of  these  facts, 
and  in  the  nighttime  chose  to  walk  along 
the  neglected  path,  and  was  injured  by  fall- 
ing Into  a  hole,  then  she  contributed  to  her 
own  injur}-,  and  could  not  recover;  third, 
that  If  tite  town  from  time  to  time  repaired 
that  part  of  the  street  where  she  was  hurt 
and  the  public  generally  had  used  it  as  a 
footway  with  the  Icnowiedge  of  the  town  au- 
thorities, then  it  was  the  duty  of  the  town 
to  keep  the  street  In  safe  condition,  and  the 
plaintiff  would  have  the  right  to  walk  along 
it,  unless  she  knew  or  had  reason  to  believe 
that  It  was  unsafe  or  had  been  abandoned; 
fourth,  that  the  law  does  not  require  the 
municipal  authorities  to  construct  two  side- 
walks on  each  street  nor  even  one,  bat  It 
does  Impose  the  duty  on  It  to  keep  the 
streets  In  safe  condition,  and,  if  it  negligent- 
ly leaves  any  of  Its  public  streets  in  a  dan- 
gerous condition,  it  would  be  negligent  and 
liable  to  persons  who  became  injured  there- 
by without  fault  or  negligence  on  their  part 
The  prayers  of  the  plahntiff  for  special  in- 
structions given  were,  in  substance,  as  fol- 
lows: (1)  That  a  person  has  the  right  to 
assume  that  the  authorities  of  towns  or 
cities  have  used  reasonable  care  to  keep 
their  streets  In  proper  condition  for  foot 
passengers  as  to  those  portions  of  streets 
which  are  apparentiy  used  for  footways,  and 
which  the  public  use  for  footways  with  the 
luiowledge  of  the  authorities.  (2)  If  there 
be  a  walkway,  although  not  a  sidewalk,  and 
a  person  should  be  Injured  while  traveling 
along  the  same  at  night  not  knowing  that 
the  walkway  was  In  a  dangerous  condition, 
he  would  not  be  guilty  of  contrlbut(«y  neg- 
ligence if  the  way  had  been  used  from  time 
to  time  by  the  public  generally  with  the 
knowledge  of  the  town  authorities.  (3)  Tliat 
a  place  in  a  street  used  by  the  town  authori- 
ties and  the  public  cannot  be  abandoned  by 
the  town  or  city  so  as  to  put  persons  on  no- 
tice not  to  use  it,  without  some  action  on  the 
part  of  municipal  authorities  showing  that  it 
had  been  abandoned  as  a  walkway,  as  long 
as  it  continues  to  be  used,  and  has  the  ap- 
pearance of  being  safe.  (4)  lliat  the  build- 
ing of  a  sidewalk  on  one  side  of  a  street  is 
not  necessarily  a  notice  of  a  purpose  on  the 
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iwrt  of  the  town  authorities  to  abandon  a 
walkway  on  the  opposite  side  of  the  Btreet. 
(5)  That  a  sidewalk  does  not  depend  on  gut- 
tering or  ditches,  but  a  walkway  without 
such  markings  may  be  used  by  the  public 
with  the  knowledge  of  a  town  or  city,  so  aa 
to  Jnstlfjr  «me  in  assmnlng  that  It  Is  a  walk- 
way. The  defendant  tendered  17  prayers 
for  special  Instmctlons  Intended  to  procure 
mllngs  of  his  honor  to  the  etTect:  First,  that 
the  construction  of  a  sidewalk  on  only  one 
Bide  of  the  street  la  notice  to  pedestrians 
not  to  walk  on  the  opposite  side,  where  there 
Is  no  sidewalk,  although  there  may  be  evi- 
dence going  to  show  that  the  people  gen- 
erally have  used,  night  and  day,  without 
disapproval  of  the  municipal  authorities,  a;B 
a  footway,  the  other  side  of  the  street  and 
that  the  town  has  repaired  and  worked  the 
whole  street;  second,  that  a  person  is  negli- 
gent who  uses  any  part  of  a  street  as  a  walk- 
way, unless  the  same  is  laid  ofT  in  some 
manner,  as  by  curbing,  ditches,  gutters,  or  a 
line  of  trees,  to  Indicate  where  the  walk- 
way ends  and  the  driveway  begins;  third, 
that  If  a  town  constructs  a  sidewalk  on  one 
side  of  the  street,  and  does  not  make  a  side- 
walk on  the  other  side  of  the  street,  no  user, 
however  extensive,  by  the  public,  of  that 
4>tber  side  as  a  footway,  can  make  It  a  walk- 
way so  as  to  make  the  town  liable  for  In- 
juries on  account  of  defects;  fourth,  that  a 
I>erBon  would  be  negligent  who  knew  that 
there  was  a  good  sidewalk  on  <Mie  side  of  a 
street,  and  none  on  the  other  side,  and  chose 
to  walk  in  the  nighttime  where  there  was  no 
walking  way,  and  was  hurt;  fifth,  that  If  a 
person  knew  of  a  hole  In  a  footway,  not  a 
sidewalk,  and  when  there  Is  a  godd  and  safe 
sidewalk  on  the  othw  side  of  the  street,  and 
attempted  to  pass  in  the  nighttime,  that  per- 
son would  take  the  risk,  and  could  not  re- 
cover, even  if  he  had  forgotten  the  existence 
of  the  hcle. 

His  honor  properly  refused  to  adopt  the 
first,  second,  and  third  of  the  propositions  as 
we  have  arranged  them,  and  properly  gave 
the  fourth  and  fifth. 

Affirmed. 


ABBOTT  et  al.  v.  HUNT. 

(Shipreme  Court  of  North  Carolina.     Dee.  20, 
1901.) 

CONTRACTS    FOR    SALE    OF    LAND-REAL    ES- 
TATE AOBNTS-TBRMINATION  OF  AOBN- 
CY— STATUTE  OF  FRAUDS. 


1.  A  landowner  authorized  real  estate  agents 
_j  sell  the  property  if  they  could  secure  a  cer- 
tain sum.    Subsequently  they  telegraphed  the 


owner  an  olEer  lower  than  the  price  stated, 
The  latter  declined  by  letter,  saying:  "1  pre- 
fer yon  do  not  offer  It  again,  even  at  the  price 
named,  unless  I  can  sell  my  residence.  Sell  the 
residence.  Then  I  will  sell  the  business  prop- 
erty." BM,  that  the  letter  terminated  the 
agency. 

2.  An  agreement  by  the  owner  of  real  estate 
wKh  agents  for  the  sale  of  snch  property  is 
not  within  the  statute  of  frauds,  so  that  no 


recovery  of  commissions  can  be  had  if  not  in 
writing. 

3.  ^here  a  landowner  authorizes  agents  to 
sell  the  property  if  they  can  secure  a  price 
therefor  that  would  net  him  a  certain  sum,  the 
owner  may  terminate  the  agency  at  will,  and 
the  agents  cannot  recover  for  services  rendered 
thereafter. 

Appeal  from  superior  court,  Mecklenburg 
county;    Robinson,  Judge. 

Action  by  Abbott  &  Stephens  against  J. 
W.  Hunt  From  a  judgment  in  favor  of  de- 
fendant plaintiffs  appeal.    Affirmed. 

Jones  &  TlUett  for  appellants.  Bnrwell, 
Walker  &  Cansier,  for  appellee. 

CLARK,  J.  In  March,  1899,  the  defend- 
ant, who  was  the  owner  of  certain  real  es- 
tate in  Charlotte,  agreed  orally  with  the 
plaintiffs,  who  were  real  estate  agents,  and 
at  that  time  In  charge  of  said  property  as  his 
rental  agents,  that  they  might  sell  it  if  they 
could  secure  a  price  that  would  net  the  de- 
fendant the  sum  of  $8S,000.  The  plaintiffs 
made  efforts  to  sell  the  property,  and  on 
April  4th  telegraphed  defendant  an  "offer  of 
$32,000,  subject  to  a  commission  of  2  per 
cent"  This  otlei  the  defendant  declined  by 
letter,  and  added:  "I  prefer  yon  do  not  of- 
fer it  again,  even  at  the  price  named,  unless 
I  can  sell  my  residence.  Sell  the  residence. 
Then  I  will  sell  the  buBlness  property."  On 
April  10th  the  plaintiffs  wrote  defendant  they 
had  sold  the  property  at  $33,000  net  and  he 
declined  to  ratify  their  action.  His  honor 
below,  correctly  held  that  the  defendant's  let- 
ter of  April  4th  terminated  the  agency.  The 
contract  being  denied  in  the  answer,  the  de- 
fendant contends  that  it  could  not  be  proved 
by  oral  evidence,  and  that  the  plaintiffs  are 
barred,  in  any  aspect  by  the  statute  of 
frauds,  in  an  action  thereon;  citing  Dunn  v. 
Moore,  38  ~N.  C.  3ee4;  McCracken  v.  Mc- 
Oracken,  88  N.  0.  272;  Kivett  v.  McKeithan, 
90  N.  C.  106.  The  plaintiffs  were  allowed  to 
amend  and  allege  a  quantum  meruit  but  that 
did  not  Improve  their  condition;  for.  unless 
the  services  were  rendered  upon  a  valid 
agreement  they  were  officious  and  gratui- 
tous. But  we  cannot  agree  that  the  statute 
of  frauds  applies.  This  is  not  an  action  for 
specific  performance,  but  on  a  contract  for 
personal  services,  or  for  damages  on  breach 
of  such  contract  toe  the  value  of  the  services. 
Bnt  aside  tnm  that  tu>  agency  can  be  re- 
voked at  any  time  before  a  valid  and  bind- 
ing contract  within  the  scope  of  the  agency, 
has  been  made  with  a  third  party.  The  only 
exception  is  an  agency  coupled  with  an  in- 
terest; and  that  must  be  an  interest  in  the 
subject  of  the  agency,  and  not  merely  some- 
thing collateral,  as  commissions  or  compen- 
sation for  making  sale.  Hartley's  Appeal, 
58  Pa.  212,  91  Am.  Rep.  207,  which  holds 
that  a  power  of  attorney  by  which  the  attor- 
ney is  to  receive  as  compensation  "one-half 
the  net  proceeds"  is  not  a  powo:  coupled  with 
an  interest  and  is  revocable.  This  case  cites 
a  very  clear  enunciation  of  the  same  prlncl- 
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pie  by  Marshall,  C.  J.,  in  Hunt  v.  Rousma- 
nler,  8  Wheat  174,  5  L.  Bd.  580,  which  is 
also  cited  by  this  court,  as  to  agencies  to 
solicit  Insurance,  In  Insurance  Co.  v.  Wil- 
liams, 01  N.  O.  69.  49  Am.  Rep.  687.  In 
Brookshlre  v.  Voncannon,  28  N.  C.  231,  It  is 
held  that  a  power  of  attorney  Is  revocable 
"at  any  moment  before  the  actual  execution 
of  It."  To  same  purport,  Machine  C!o.  t. 
Bwlng.  141  C.  S.  «27,  12  Sup.  (Jt  94,  85  L. 
Ed.  882;  Mansfield  v.  Mansfield,  6  Conn.  559, 
16  Am.  Dec.  73;  Mechem,  Ag.  |J  204-210; 
HaU  T.  Gambrm  (C.  C.)  88  Fed.  709.  In 
Slbbald  v.  Iron  Co.,  83  N.  Y.  378,  38  Am. 
Rep.  441,  It  l8  said:  "Where  no  time  Is 
fixed  for  the  continuance  of  a  contract  be- 
tween broker  and  principal,  either  party  can 
terminate  It  at  will,  subject  only  to  the  or- 
dinary requirements  of  good  faith."  A  case 
on  all  fours  Is  Coffin  v.  Landls,  46  Pa.  426, 
which  holds  (page  434):  "Where  one,  as 
agent  for  another,  contracts  to  sell  the  land 
of  the  latter  In  consideration  of  one-half  of 
the  net  proceeds  of  the  sale,  and  there  is  no 
stipulation  In  the  contract  as  to  the  duration 
of  the  employment,  the  principal  has  a  right 
to  terminate  it  at  any  time,  and  to  discharge 
the  agent  from  bis  service  without  notice; 
and. the  plaintiff  [agent]  cannot  recover  for 
any  aerrlces  rendered  or  for  his  loss  of  em- 
idoyment  after  his  discharge."  ^i  almost 
as  directly  In  point  are  the  recent  cases  of 
Young  T.  Tralnor  (1895)  158  111.  428,  42 
N.  E.  189,  which  holds  that  "a  real  es- 
tate broker  who  produces  a  customer  after 
his  principal  has  withdrawn  his  offer  to 
sell  is  not  entitled  to  a  commission,"  and 
Bailey  v.  Smith  (1894)  103  Ala.  641,  15  South. 
900,  which  is  to  the  same  effect,  and  Mal- 
lonee  t.  Young,  119  N.  C.  549,  26  S.  E.  141. 
In  Slbbald  v.  Iron  Co.,  supra,  the  court  of  ap- 
peals of  New  York,  reviews  the  cases,  and 
states  the  law  thus:  "It  follows,  as  a  neces- 
sary deduction  from  the  established  rule,  that 
a  broker  is  never  entitled  to  commission  for 
unsuccessful  efforts.  The  risk  of  a  failure  Is 
wholly  his.  The  reward  comes  only  with  his 
success.  That  Is  the  plain  contract  and  con- 
templation of  the  parties.  The  broker  may 
devote  his  time  and  labor  and  expend  his 
money  with  ever  so  much  of  devotion  to  the 
interest  of  his  employer,  and  yet.  If  be  fails, 
—if,  without  effecting  an  agreement  or  ac- 
complishing a  bargain,  he  abandons  the  ef- 
fort, or  his  authority  is  fairly  and  in  good 
faith  terminated,— he  gains  no  right  to  com- 
missions. He  loses  the  labor  and  effort 
which  were  staked  upon  success.  And  In 
such  event  It  matters  not  that,  after  his  fail- 
ure and  the  termination  of  his  agency,  what 
he  has  done  proves  of  use  and  benefit  to  the 
principal.  In  a  multitude  of  cases,  that  must 
necessarily  result  He  may  have  introduced 
to  each  other  parties  who  otherwise  would 
have  never  met  He  may  have  created  im- 
pressions which,  under  later  and  more  fa- 
vorable circumstances,  naturally  lead  to,  and 
luaterlally  assist  In,  the  consummation  of  a 


sale.  He  may  have  planted  the  very  seed 
from  which  others  reap  the  harvest  But  all 
that  gives  him  no  claim.  It  was  part  of  his 
risk  that  falling  himself,— not  successful  in 
fulfilling  his  obligation,— others  might  be  left 
to  some  extent  to  avail  themsdves  of  the 
fmlt  of  his  labors."  In  Atkinson  v.  Pack, 
114  N.  C.  597,  19  S.  E.  028,  and  Martin  v. 
Holly,  104  N.  G.  36,  10  8.  E.  83,  the  broker 
had  procured  a  purchaser  at  the  stipulated 
price  before  the  revocation  of  the  power,  and, 
of  course,  being  an  executed  contract  the 
agent  was  entitled  to  his  commission;  and 
the  same  might  be  true  where  the  revocation 
was  in  bad  faith.  Just  as  the  contract  was 
about  being  consummated,- the  revocation 
being  for  the  purpose  of  depriving  the  agent 
of  his  commissions.  But  such  is  not  the  case 
here.  There  is  no  evidence  tending  to  show 
It 
No  error. 


ST.\TE  V.  WELCH. 

(Supreme  Court  of  North  Carolina.     Dec.  20. 

1901.; 

PHYSICIANS— PRACTICING    WITHOUT   LICENSE 
—CRIMINAL    PROSECUTION— INDICT- 
MENT—SUPFICIBNCY. 

1.  An  Indictment  for  practicing  medicine 
without  a  license  need  not  negative  the  excep- 
tion in  the  statute  allowing  women  to  practice 
midwifery  without  such  license. 

2.  An  indictment  for  practicing  medicine 
without  a  license  need  not  charge  that  defend- 
ant practiced  for  "fee  or  reward." 

3.  An  indictment  for  practicine  medicine 
without  a  license,  which  charges  that  defend- 
ant unlawfully  "did  practice  or  attempt  to 
practice  medicine  or  surgery,"  is  not  open  to 
the  objectiqn  that  the  offenses  of  practicinfr 
and  attempting  to  practice  are  so  distinct  that 
the  offense  is  not  sufficiently  set  out 

4.  An  indictment  ^or  practicing  medicine 
without  a  liceuse,  which  alleges  that  defendant 
did  not  exhibit  to  the  clerk  a  license,  nor  make 
the  oath  necessary  to  procure  registration,  and 
did  practice,  "not  then  and  there  having  ob- 
tained from  said  clerk  of  the  court  a  certificate 
of  registration,"  sufficiently  charges  that  de- 
fendant "did  not  register  and  obtain"  a  li- 
cense. 

5.  A  person  practicing  obstetrics  is  within 
the  statute  requiring  a  license  for  practicing 
medicine   or   surgery. 

Appeal  from  superior  court,  Macon  county; 
Geo.  A.  Jones,  Judge. 

J.  L.  Welch  was  convicted  of  practicing 
medicine  or  surgery  without  a  license,  and 
appeals.    Affirmed. 

J.  F.  Ray,  for  appellant  Brown  Shep- 
herd, for  the  State. 

CLARK,  J.  The  defendant  Is  Indicted  for 
practlchig  medicine  or  surgery  without  license. 
The  bill  Is  drawn  under  section  5,  c.  181, 
Laws  1889,  and  Is  a  verbatim  copy  of  the 
indictment  which  was  sustained  in  State  v. 
Van  Doran,  109  N.  O,  864,  14  S.  E,  32.  The 
defendant  moved  to  quash  the  bill,  and  also 
In  arrest  of  Judgment  because:  (1)  It  did 
not  negative  the  provision  in  the  statute  al- 
lowing persons  to  pursue  the  avocation  of 
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midwifery.  (2)  The  bUl  fails  to  aUege  the 
defeudant  practiced  for  "fee  or  reward."  (8) 
The  bill  alleges  defendant  "unlawfully  and 
wlUfolly  did  practice  or  attempt  to  prac- 
tice medicine  or  surgery,"  and  the  offenses  of 
practicing  and  attempting  to  practice  are  so 
distinct  that  the  charge  is  not  set  forth  in 
"a  plain,  intelligent,  and  explicit  manner." 
(4)  That  the  words  "register  and  obtain"  li- 
cense should  be  in  the  bill,  and  not  merely  a 
failure  to  obtain  license.  The  motion  being 
OTermled,  the  defendant  excepted.  The  pro- 
Tision  as  to  the  exception  of  "women  prac- 
ticing as  midwives"  la  in  the  proviso,  and. 
Instead  of  constituting  a  part  of  the  offense, 
withdraws  a  certain  class  from  its  operation. 
Hence  the  bill  need  not  negative  the  defend- 
ant belonging  to  that  class.  That  would  be 
a  matter  of  defense,  and,  indeed,  it  afflrm- 
atively  appears  in  the  evidence  that  the  de- 
fendant Is  not  a  woman.  This  statute  does 
not  contain  the  words  "without  fee  or  re- 
ward." The  first  two  exceptions  are  passed 
upon  and  denied  in  State  v.  Call,  121  N.  C. 
643.  28  S.  £.  617.  The  third  exception  is  ful- 
ly discussed  and  held  invalid  in  State  v.  Van 
Doran,  supra.  The  words  excepted  to  In  the 
fourth  ground  of  defendant's  motion  are  cop- 
ied from  the  bill  in  Van  Doran's  Case,  which 
was  cited  again  In  State  v.  Call,  supra,  which 
case  says  "an  approved  form  of  Indictment 
under  the  act  of  1889  may  be  found  in  State 
V.  Van  Doran."  Indeed,  as  the  bill  char- 
ges that  the  defendant  did  not  exhibit  to  the 
cleric  the  license  nor  make  the  oath  neces- 
sary to  procure  registration,  and  did  practice, 
"not  then  and  there  having  obtained  from 
said  cleric  of  the  court  a  certificate  of  regis- 
tration," it  certainly  charges  tliat  the  defend- 
ant "did  not  register  and  obtain  license." 
The  evidence  was  uncontradicted  that  the 
defendant  practiced  obstetrics.  The  defend- 
ant offered  no  evidence,  and  requested  the 
court  to  charge  the  Jury  "that  the  practice  of 
obstetrics  was  not  in  any  sense  the  practice 
of  medicine  or  surgery."  This  the  court  re- 
fused, and  told  the  Jury,  If  they  believed  the 
evidence,  to  find  the  defendant  guilty.  lu 
this  also  there  was  no  error. 


OBOYLK  T.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.     Dee. 

5,  1901.) 

HOMICIDE  —  PROSEiCTJTION  — CONTIKXTANCB  — 
J  L'RYMBK— BXAMIN  ATION-BVIDENCE-HEAR- 
SAT— RBS  GEST.S:  —  DTING  DSCLARATIONS — 
ADMI8SIBIUTY. 

1.  Continuance  of  a  prosecnUon  at  a  July 
term,  and  again  at  the  following  September 
term,  in  the  absence  of  the  accused,  was  not 
prejudicial  to  him;  it  appearing  that  the  trial 
at  which  conTiction  was  had  was  an  the  30th 
of  the  October  following. 

2.  Connsei  for  the  accused  asked  a  venire- 
man if  he  could  go  into  the  javy  box  presum- 
ing the  prisoner  innocent  nntil  he  were  proven 
guilty  by  the  evidence,  to  which  question  the 
court  sustained  an  objection,  but  instructed 
that  the  law  presumes  every  man  innocent  un- 

40  S.E.-8% 


til  proven  otherwise,  and  asked  the  venire- 
man whether  he  could  serve  on  the  jury,  giv- 
ing the  prisoner  the  full  benefit  of  the  pre- 
sumption. Htld,  that  the  change  in  the  form 
of  toe  question  could  not  have  prejudiced  ac- 
cused. 

3.  A  witness  for  the  state  testified  that  she 
was  at  the  house  of  the  deceased,  who  lived 
with  accused  as  his  wife,  on  the  day  of  the 
killing,  and  some  persons  present  had  said 
they  would  tell  accused  that  deceased  was 
drinking  when  the  doctor  had  ordered  her  not 
to,  and  that  deceased  said.  "Teli  him."  and 
put  her  head  out  of  the  window,  and  called  to 
some  man  to  tell  accused  that  she  was  drink- 
ing. Bcld,  that  the  testimony  was  proper;  it 
appearing  that  the  conversation  was  in  sub- 
stance communicated  to  the  accused. 

4.  It  was  proper  to  allow  a  witness  to  tes- 
tify that  accused  and  the  deceased  lived  to- 
gether after  the  manner  of  a  husband  and 
wife;  the  court  stating  to  the  jury  that  the 
evidence  was  not  admitted  to  show  immoral 
character,  but  the  relationship  between  the 
partieii,  and  to  show  motive. 

5.  On  a  prosecution  for  the  murder  of  a 
woman,  n  witness  wax  asked  who  claimed  to 
bt>  the  father  of  her  child,  to  wliich  accused 
objected,  as  calculated  to  prejudice  the  jury 
and  show  the  immoral  character  of  the  pris- 
oner; but  the  objection  was  overruled  on  the 
ground  that  the  testimony  was  admissible  to 
show  reiationship  of  the  parties  and  motive. 
Held,  that  the  ruling  was  proper. 

6.  It  was  proper  to  admit  evidence  that,  a 
good  while  before  the  killinK,  a  witness  had 
seen  accused  kick  and  t>eat  the  deceased,  irre- 
spective of  the  time  between  the  act  proved 
and  the  time  of  the  homicide;  the  evidence 
not  being  admitted  to  prove  the  perpetration  of 
the  crime,  but  to  show  the  relations  of  the 
parties,  and  as  reflecting  on  motive  and  intent. 

7.  Where  there  was  evidence  that,  just  be- 
fore a  declaration  as  to  the  manner  of  receiv- 
ing her  injuries  was  made  by  deceased,  she 
bad  been  informed  tliat  she  was  al>ont  to  die. 
and  that  she  realized  her  condition,  a  suffi- 
cient foundation  was  laid  for  the  admission  of 
any  declaration  made  by  her. 

8.  Where  the  state  offered  to  introduce  a 
written  dying  declaration  made  by  the  deceas- 
ed, which  was  objected  to  by  accused,  where- 
upon it  was  withdrawn  by  the  state,  accused 
could  not  complain  of  the  subsequent  introduc- 
tion of  parol  evidence  as  to  the  declaration. 

9.  Where  the  evidence  showed  that  deceased 
came  to  her  death  by  blows,  it  was  proper  to 
exclude  as  hearsay  testimony  of  a  witness  to 
the  effect  that,  on  the  morning  of  the  day  of 
the  killing,  deceased  had  stated  to  the  witness 
that  she  had  fallen  that  morning  and  struck 
herself  on  the  bed  post,  and  that  she  was  then 
suffering  pain  from  the  injury;  the  statement 
not  being  admissible  as  a  part  of  tlie  res  gestie. 

Error  to  corporation  court  of  Newport 
News. 

William  O'Boyle  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

A.  J.  Montague,  Atty.  Gen.,  for  the  Com- 
monwealth. 

KEITH,  P.  Plaintiff  In  error  was  con- 
victed of  murder  in  the  first  degree  In  the 
corporation  court  for  the  city  of  Newport 
News,  and  the  case  is  before  us  upon  certain 
exceptions  taken  to  the  rulings  of  the  court 
during  the  progress  of  the  trial. 

The  first  contention  of  plaintiff  in  error  is 
that  the  Indictment  was  insufficient  to  war- 
rant the  verdict  of  murder  in  the  first  degree. 
It  is  in  the  usual  common-law  form  of  an 
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Indictment  for  murder.  The  question  sought 
to  be  raised  was  fully  considered  In  Living- 
ston's Case,  14  Grat.  at  page  59G.  Numerous 
authorities  from  this  and  other  courts  are 
there  discussed,  and  It  was  the  unanimous 
Judgment  of  the  court  that  under  such  an 
Indictment  the  prisoner  may  be  found  guUty 
of  murder  In  the  first  or  second  degree  or 
manslaughter.  Cluverlus  r.  Com.,  81  Va. 
787;  KlWer  v.  Com.,  94  Va.  804,  26  S.  E. 
858. 

It  Is  assigned  as  error  In  the  petition  that 
the  case  was  continued  at  the  July  term, 
1899,  and  again  at  the  September  term,  1899, 
in  the  absence  of  the  petitioner.  The  trial 
at  which  he  was  convicted  took  place  on  the 
30th  day  of  October,  1899,  and  the  prisoner 
was  not,  in  our  Judgment,  prejudiced  by  con- 
tinuances of  the  case  prior  to  that  date. 

The  fourth  error  assigned  In  the  petition 
covers  a  number  of  points  reserved  in  the 
record  by  bills  of  exceptions.  When  the  Jury 
were  being  selected,  the  prisoner,  by  counsel, 
propounded  to  S.  S.  Sear  the  following  in- 
terrogatory: "Can  you  go  Into  the  Jury  box 
presuming  the  prisoner  innocent  until  he  Is 
proven  guilty  by  the  evidence?"  The  attor- 
ney for  the  commonwealth  objected  to  this 
question.  The  court  sustained  the  objection, 
and  in  lieu  thereof  Instructed  the  venireman 
that  the  law  presumes  every  man  charged 
with  the  commlsion  of  a  crime  Innocent  until 
proven  guilty,  and  asked  "said  venireman 
whether  be  could  serve  up<»i  the  Jury  in  this 
case,  giving  the  prisoner  the  full  benefit  of 
this  presumption,  to  which  the  venireman 
answered  that  he  could."  We  think  the  ques- 
tion excluded  and  the  one  propounded  are 
substantially  identical,  and  that  the  change 
in  form  could  not  have  been  prejudicial  to 
the  prisoner. 

The  commonwealth  Introduced  Carrie  Clay- 
ton as  a  witness  on  its  behalf,  and  asked  her 
the  following  question:  "Did  you  know 
Alma  Hamilton,  and  were  yon  at  her  bouse 
on  the  2d  day  of  June?  and,  if  so,  what 
took  place  at  Alma's  house  on  that  day?" 
To  which  Interrogatory  the  witness  answer- 
ed: "I  knew  Alma  Hamilton.  She  was  a 
colored  woman.  I  was  at  Alma  Hamilton's 
house  on  the  2d  day  of  June,  1889.  Alma 
was  drinking  that  afternoon,  and  Mrs.  Ood- 
sey  said."  (Here  the  prisoner,  by  counsel, 
objected  to  witness  making  any  statement  of 
what  Mrs.  Godsey  said  as  being  hearsay,  and 
therefore  not  admissible,  unless  a  part  of  the 
res  gestffi  or  connected  In  point  of  time  with 
the  offense  charged  In  the  indictment,  where- 
upon the  court  overruled  the  objection,  and 
allowed  the  witness  to  continue  and  the  an- 
swer to  go  to  the  Jury.)  The  witness,  con- 
tinuing, said:  "Lucy  Hubbard  and  Mrs. 
Godsey  said  they  would  tell  Blllle  (meaning 
William  O'Boyle)  Alma  was  drinking,  when 
the  doctor  had  ordered  her  not  to  drink  on 
account  of  the  baby.  And  Alma  said,  "Tell 
him,'  and  stuck  her  head  out  of  the  window 
and  yelled  to  some  colored  man,  'Tell  Blllle 


I  am  drinking,  and  drinking  like  hell,'"— 
which  answer,  as  well  as  the  question,  was  ob- 
jected to  by  the  prisoner,  through  his  coun- 
sel, who  moved  that  the  answer  be  stricken 
!  out,  and  not  be  allowed  to  go  to  the  Jury,  as 
'  it  failed  to  show  that  the  prisoner  was  pres- 
ent, or  that  the  conversation  was  ever  com- 
municated to  him,  or  to  show  any  motive  for 
the  commission  of  the  crime  charged  in  the 
indictment,  which  objection  was  overruled. 

It  appears  from  the  testimony  of  the  pris- 
oner, who  was  a  witness  in  his  own  behalf, 
that  this  conversation  was  communicated  to 
him   in  substance  at  least 

Another  objection  was  to  a  question  asked 
the  same  witness:  "What  relationship  exist- 
ed between  William  O'Boyle  and  the  de- 
ceased. Alma  Hamilton?"  The  court  over- 
ruled the  objection,  and  stated  to  the  Jury 
that  the  evidence  was  not  admitted  to  show 
immoral  character,  but  to  show  relationship, 
and  as  explanatory  of  the  parties'  conduct 
toward  each  other,  and  to  show  motive.  The 
answer  given  by  the  witness  was: 

"They  lived  together  as  man  and  woman. 
They  lived  Just  as  a  man  and  wife  would 
do." 

We  are  of  opinion  that  the  evidence  was 
properly  admitted. 

The  same  witness  was  asked :  "Who  claim- 
ed to  be  the  father  of  Alma  Hamilton's 
baby?"  The  prisoner  objected  to  this  ques- 
tion as  calculated  to  prejudice  the  minds  of 
the  Jury,  and  tending  to  prove  the  Immoral 
character  of  the  prisoner.  The  court  over- 
ruled the  objection,  for  the  reason  assigned 
by  it  with  respect  to  the  objection  of  which 
we  have  Just  disposed;  and  there  was  no 
error  in  the  ruling. 

The  same  witness  was  asked:  "Did  they 
ever  have  any  difficulty  before  (meaning  the 
deceased  and  the  prisoner  at  the  bar),  and 
what  were  the  nature  of  those  difficulties, 
if  they  bad  any?"  To  which  question  the 
prisoner  objected  as  tending  to  prove  a  sep- 
arate and  distinct  offense,  unless  shown  by 
the  commonwealth  to  be  connected  in  point 
of  time  with  the  offense  charged  In  the  in- 
dictment; but  the  court  overniled  the  objec- 
tion and  instructed  the  Jury  "that  evidence 
of  antecedent  difficulties  was  not  admitted 
to  show  that  because  they  had  had  difficulties 
before  they  had  the  one  which  is  the  subject 
of  this  Investigation,  but  to  show  motive  and 
the  relation  of  the  parties  to  each  other." 

The  witness  answered:  "Yes,  sir;  I  saw 
them  have  a  difficulty  a  good  while  before 
this.  He  kicked  her  and  beat  her  once  when 
she  lived  at  my  sister's  house  last  year."  To 
which  question  and  answer  the  prisoner,  by 
counsel,  objected,  which  objection  the  court 
overruled. 

In  Com.  T.  Goodwin,  14  Gray,  65,  evidence 
of  threats  of  revenge  uttered  by  the  defend- 
ant from  one  to  two  years  before  the  fire, 
against  the  owner  of  the  building,  was  ad- 
mitted; the  court  saying:  "The  weight  of 
the  evidence  might  be  diminished  In  propor- 
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tlon  to  the  lengtb  of  time  which  intervened, 
but  Its  competency  would  not  be  affected." 

la  State  y.  Hoyt,  46  Conn.  330,  upon  a 
trial  for  murder,  the  attorney  for  the  state 
offered  evidence  that  the  prisoner  had,  thir- 
teen years  before  the  homicide,  declared  that 
be  would  like  to  put  a  ball  through  the  head 
of  the  man  murdered,  with  evidence  of  dec- 
larations of  a  like  character,  made  one,  three 
and  four  years  before  the  homicide.  Held, 
that  the  remoteness  of  time  of  the  declara- 
tion went  solely  to  its  weight  as  evidence, 
and  not  to  its  admissibility. 

Tarvcr  v.  State,  43  Ala.  at  page  355:  "It 
was  competent  for  the  state  to  prove  the  fact 
of  the  previous  difficulty,  although  not  nec- 
essary, for  the  purposes  stated  in  this  case; 
that  is,  to  prove  malice  on  the  part  of  the 
accused,  as  an  old  grudge  and  threats  were 
admitted  by  him.  But  the  state  should  not 
have  been  permitted  to  prove  the  circum- 
stances of  the  former  difficulty." 

In  People  v.  Jones  (decided  June.  1885)  09 
N.  Y.  667,  2  N.  B.  48,  It  appeared  that  in  Au- 
gust, 1883,  a  witness  was  in  a  near  room  to 
that  occupied  by  the  defendant  and  his  wife; 
that  "she  heard  the  prisoner  say,  Ttamn  yon,' 
and  then  heard  the  report  of  a  pistol;  and 
that  his  wife  came  rushing  into  her  room 
badly  frightened  and  agitated.  In  the  spring 
of  1884,  while  in  a  room  near  to  that  occu- 
pied by  the  defendant  and  his  wife,  the  same 
witness  heai-d  again  the  report  of  a  pistol  In 
that  room,  and,  upou  entering  the  room, 
found  the  wife  in  bed  in  a  fainting  condi- 
tion." 

The  court  held:  "There  was  evidence  suf- 
ficient to  oiable  the  Jury  to  find  that  the 
shots  were  fired  by  the  defendant,  either  at 
his  wife  or  In  anger  to  frighten  her.  In 
caaes  of  homicide,  it  has  always  been  held 
competent  to  show  the  conduct  and  feeling 
of  the  prisoner  toward  his  victim,  and  proof 
that  be  had  made  previous  threats  or  at- 
tempts to  kiU  his  victim  has  always  been 
received.  Evidence  of  such  facts  is  received, 
not  because  the  facts  give  rise  to  a  iK'e- 
Bumption  of  law  as  to  guilt,  but  because 
from  them,  In  connection  with  other  circum- 
stances, and  proof  of  the  corpus  delicti,  guilt 
may  be  inferred.  This  evidence  did  not  of 
itself  establish  the  fact  that  the  defendant 
intended  to  kill  his  wife  at  the  time  he  fired 
the  fatal  shot;  but  it  was  to  be  weighed  by 
the  jury,  in  connection  with  aU  the  facts 
surrounding  the  homicide,  for  the  purpose 
of  determining  the  motive  and  intent  of  the 
defendant  at  the  time." 

In  Com.  V.  Holmes,  157  Mass.  233,  32  N. 
K  6,  34  Am.  St  Rep.  270:  At  the  trial  of 
an  indictment  for  the  murder  of  the  defend- 
ant's wife,  whose  body  was  found  buried  in 
the  cellar  of  the  house  occupied  by  them,  evi- 
dence in  detail  of  threats  and  acts  of  vio- 
lence by  the  defendant  toward  his  wife,  ex- 
tending over  a  period  of  nearly  9  years,  from 
shortly  after  their  marriage  to  about  the 
time  of  the  homicide,  with  the  exception  of 


15  months,  when  they  were  living  separately, 
is  admissible  for  the  purpose  of  showing  a 
course  of  conduct  on  the  part  of  the  defend- 
ant; and  the  question  of  the  remoteness  of 
the  threats  and  acts  Is  addressed  to  the  dis- 
cretion of  the  court 

In  State  v.  Bash.  34  N.  0.  382,  55  Am. 
Dec.  420:  "Evidence  of  long  course  of  ill 
treatment  of  his  wife,  for  the  purpose  of 
proving  malice,  is  admissible  against  a  hus- 
band on  trial  for  her  murder,"— the  court 
saylug:  "We  are  of  opinion,  then,  that  his 
honor  did  not  err  in  receiving  the  testi- 
mony objected  to,  because  malice  may  be 
proved  as  well  by  previous  acts  as  by  pre- 
vious threats,  and  often  much  more  satis- 
factorily." 

In  3  Buss.  Crimes  (9th  Ed.)  288,  it  is 
suld:  "On  the  trial  of  an  indictment  for 
murder,  former  grudges  and  antecedent  men- 
aces are  admitted  to  be  given  in  evidence 
as  proof  of  the  prisoner's  malice  against  the 
deceased."  And  in  a  note  to  that  sentence 
It  is  said:  "In  many  cases  evidence  of  pre- 
vious violence  has  been  given  in  cases  of 
murder  without  objection,  and  such  evi- 
dence clearly  tends  to  prove  ill  wUL" 

lu  2  Blsh.  Cr.  Proc.  {  630:  "On  a  charge 
against  the  husband  tor  murdering  his  wife, 
it  may  be  shown  that  they  quarreled,  or  that 
he  ill-treated  her.  •  •  •  A  prior  difficulty, 
yet  not  irrelevant  particulars,  between  any 
defendant  and  the  deceased,  may  be  shown." 

This  whole  subject  was  most  exhaustively 
investigated  upon  an  indictment  for  murder 
in  the  recent  case  of  People  v.  Mollneux  (N. 
Y.)  61  N.  £.  286,  where  it  Is  said: 
.  "On  a  criminal  trial  the  state  cannot  pt'ove 
any  crime  against  the  defendant  which  was 
not  alleged  in  the  indictment,  as  a  founda- 
tion for  a  separate  punishment,  and  as  aid- 
ing the  proof  that  he  was  guilty  of  the  crime 
charged,  unless  such  other  crime  tends  to 
prove  motive,  intent  the  absence  of  mistake 
or  accident  the  Identity  of  the  person  char- 
ged with  the  commission  of  the  crime,  or  a 
common  scheme  embracing  the  commission 
of  two  or  more  crimes  so  closely  related  that 
proof  of  one  tends  to  establish  the  other." 
Taylor  v.  Com.,  90  Va.  109,  17  S.  E.  812; 
Klbler  t.  Com.,  94  Va.  804,  26  S.  E.  858. 

The  evidence  objected  to  was  not  admitted 
as  tending  to  prove  the  perpetration  of  the 
crime  with  which  the  prisoner  was  charged, 
but  for  the  purpose  of  showing  the  relations 
between  the  parties,  their  state  of  feeling 
and  course  of  conduct  toward  each  other, 
and  as  reflecting  light  upon  the  motive  and 
Intent  with  which  the  act  was  done.  Nor  is 
the  admissibility  of  such  testimony  to  be  de- 
termined by  the  length  of  time  which  inter- 
vened between  the  threat  or  act  proved,  evi- 
dence of  which  is  introduced,  and  the  homi- 
cide under  investigation;  but  the  effect  to  be 
attributed  to  It  by  the  Jury  will  be  in  pro- 
portion to  its  closeness  in  point  of  time  and 
the  directness  of  its  association  with  the 
principal  fact  under  consideration. 
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The  authorities  cited  fully  sustain  the  trial 
court,  and  this  assignment  of  error  must  be 
overruled. 

The  next  objection  is  to  the  admission  of 
the  dying  declaration. 

B.  R.  Gary,  a  witness  for  the  common- 
vrealth,  testified  that  be  was  a  {thyslcian  and 
the  coroner  of  Newport  News;  that  on  the 
3d  of  June,  1809,  he  went  to  the  home  of 
Alma  Hamilton  to  see  her,  in  order  to  get  a 
statement  from  her  In  case  she  died.  He 
told  her  that  she  was  bound  to  die,  and  she 
said  she  knew  it  Witness  found  Judge 
Brown,  of  the  police  coiut,  at  her  bedside, 
who  toolt  her  statement  and  wrote  it  down. 
The  witness  was  then  asked  by  the  attor- 
ney for  the  commoawealth,  "What  did  Judge 
Brown  say  to  her?"— which  question  was  ob- 
jected to  by  the  prisoner  as  being  hearsay, 
and  not  in  the  presence  of  the  accused,  but 
this  objection  was  overruled  by  the  court, 
and  prisoner  excepted.  The  witness,  pro- 
ceeding to  answer  said  interrogatory,  said: 
"Judge  Brown  asked  her  If  she  realized  her 
condition,  and  she  [Alma]  said  she  did.  He 
then  told  her  tliat  she  should  not  go  into 
eternity  with  a  lie  on  her  lips.  She  said  she 
appreciated  It." 

The  commonwealth's  attorney  then  asked 
of  the  witness,  "What  was  her  statement  to 
Judge  Brown?"  This  question  was  objected 
to  by  the  prisoner,  that  sufficient  foundation 
had  not  been  laid  for  the  introduction  of  a 
dying  declaration.  Whereupon  the  common- 
wealth's attorney  ofTered  to  lay  sufficient 
foundation  for  the  Introduction  of  the  same, 
and  withdrew  the  witness  from  the  stand, 
and  called  J.  D.  O.  Brown,  who  was  sworn 
and  testified  as  follows: 

"I  am  Judge  of  the  police  court  of  the  city 
of  Newport  News.  On  June  3,  1899,  I  was 
called,  and  heard  that  a  woman  was  dying 
over  in  the  Rocketts  from  injuries  received, 
and  I  went  over  there  at  the  request  of  the 
commonwealth's  attorney  to  get  her  dying 
declaration.  I  went  to  No.  456  Twenty- 
Fourth  street,  and  found  Alma  Hamilton  in 
bed.  Coroner  Gary  was  there,  and  one  or 
two  colored  women.  I  asked  her  if  she  real- 
ized her  condition,  and  she  said  she  did.  I 
told  her  she  ought  not  to  go  into  eternity 
with  a  lie  on  her  lips,  and  she  said  she  ap- 
preciated it.  She  did  not  make  any  exclama- 
tions indicating  pain  or  the  like,  except  that 
she  said.  *Oh,  God!'  once;  did  not  appear  to 
use  it  in  supplication  or  prayer,  but  Just  as 
a  boy  would  say,  'Ob,  lordy,'  who  has  stump- 
ed his  toe;  that  was  all  she  said  except  her 
dylni;  declaration." 

Thereupon  the  commonwealth's  attorney 
asked  the  witness  to  state  all  she  said  in  her 
dying  declaration.  The  prisoner  objected  to 
the  witness  giving  parol  evidence  as  to  the 
contents  of  the  dying  declaration,  on  the 
ground  that  no  sufficient  foundation  had  been 
laid  for  the  introduction  of  a  dying  declara- 
tion; that  it  was  in  evidence  that  the  dec- 
laration, if  admissible,  was  In  writing,  and 


therefore  parol  evidence  of  the  contents  was 
not  admissible,  unless  the  absence  of  the 
written  declaration  was  accounted  for;  and 
thereupon  the  commonwealth's  attorney  in- 
troduced a  written  instrument  purporting  to 
be  the  dying  declaration  of  Alma  Hamilton, 
which  the  witness  stated  was  the  declaration 
WTitten  by  him  and  signed  by  Alma  Hamii- 
tou,  and  that  it  was,  so  far  as  he  knew,  the 
only  statement  made  by  her  as  a  dying  dec- 
laration. 

The  admission  of  the  written  dying  decla- 
ration as  produced  was  objected  to  by  the 
prisoner,  through  his  counsel,  as  not  a  good 
dying  declaration,  and  that  no  sufficient  foun- 
dation had  been  laid  by  the  commonwealth 
for  the  Introduction  of  the  same;  but,  before 
the  court  could  pass  upon  the  sufficiency  of 
the  same.  It  was  withdrawn  by  the  attorney 
for  the  commonwealth,  who  refused  to  again 
put  the  same  before  the  court,  whereupon 
the  prisoner  insisted  that  the  court  pass  up- 
on the  sufficiency,  which  the  court  refused 
to  do,  and  to  which  Judgment  of  the  court 
the  prisoner  excepted. 

The  witness  was  then  asked  to  tell  what 
Alma  Hamilton  said  In  her  dying  declara- 
tion, which  question  the  prisoner  objected  to, 
as  the  written  declaration  was  In  existence, 
and  the  best  and  the  only  admissible  evi- 
dence until  the  court  should  pass  upon  Its 
sufficiency,  and  determine  if  it  was  admissi- 
ble in  evidence  as  a  dying  declaration,  which 
objection  the  court  overruled,  and  the  pris- 
oner excepted  to  the  opinion  of  the  court  In 
overruling  it. 

Witness  in  answer  said:  "The  declaration 
was  that  Alma  Hamilton  said  that  William 
O'Boyle  came  to  the  house,  and  that  she 
was  at  Lucy  Hubbard's;  that  he  smacked 
her  once,  and  that  they  had  an  altercaticm, 
and  that  she  tore  his  shirt  off,  and  that  he 
knocked  her  down  and  stamped  her  twice, 
and  she  then  crawled  into  her  room;  and 
that  he  came  back  and  Idcked  her  In  the 
back." 

The  prisoner  again  objected  to  the  an- 
swer, which  objection  the  court  overruled, 
and  the  prisoner  excepted: 

The  commonwealth  had  made  oat  a  suffi- 
cient case  for  the  introduction  of  a  dying 
declaration.  Such  declarations  are  admissi- 
ble when  made  under  a  sense  of  impending 
death,  without  any  hope  or  expectation  of 
recovery.  "When  this  Is  made  to  appear  by 
proof,  or  by  the  circumstances  of  the  case, 
dying  declarations  to  identify  the  prisoner, 
or  to  establish  the  circumstances  of  the  res 
gestse,  or  to  show  transactions  from  which 
death  results,  are  always  admissible,  to  bavA 
the  same  weight  as  if  made  under  the  sanc- 
tion of  an  oath;  for  It  is  considered  that, 
when  an  Individual  is  In  expectation  of  Im- 
pending death,  all  temptation  to  falsehood, 
either  of  interest,  hope,  or  fear,  will  be  re- 
moved, and  the  awful  nature  of  bis  situa- 
tion will  be  presumed  to  impress  him  as 
strongly  with  the  necessity  of  a  strict  adher- 
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ence  to  trntb  as  tbe  moat  aolemn  obligation 
of  an  oatta  administered  In  a  court  of  Jus- 
tice." Swisber  v.  Com.,  26  Orat  9dl.  21  Am. 
Dec.  330. 

It  fully  appears  here  that  the  declarant 
was  well  apprised  of  the  mortal  nature  of 
the  injury  she  had  received,  and  was  con- 
scions  of  Impending  death.  The  comm<m- 
wealth,  having  laid  the  foundation,  offered 
In  evidence  the  written  declaration.  Upon 
the  prisoner's  objection,  that  declaration  was 
withdrawn.  He  cannot  be  heard  to  com- 
plain because  the  commonwealth  at  hla  re- 
quest did  what  he  asked  the  court  to  com- 
pel it  to  do.  The  written  declaration  hav- 
ing been  withdrawn,  it  was  plainly  proper  to 
introduce  evidence  of  a  verbal  declaration. 

Isaac  Berman,  a  witness  Introduced  for 
the  defense,  testified  as  follows:  "I  kept  a 
grocery  store  at  No.  456  Twenty-Fourth 
street,  in  the  city  of  Newport  News,  on  June 
2.  1899.  I  knew  Alma  Hamilton.  I  knew 
BlUle  O'Boyle.  He  used  to  come  there  and 
get  orders  for  meals  and  things.  He  work- 
ed in  a  restaurant  at  Twenty-Third  street 
and  Warwick  avenue.  Alma  used  to  deal 
with  me.  She  came  into  the  store  at  11 
o'clock  a.  m.  on  June  2d.  I  asked  her  when 
she  was  going  to  take  laudanum  again.  She 
said  she  had  had  enough,  and  showed  me  her 
neck  and  chest,  where  It  was  bruised,  and 
said  that  was  what  it  had  done  for  her  last 
time  she  took  It  She  l>ought  snuff  while  she 
was  there.  I  saw  her  rushing  the  growto 
for  beer  all  day.  She  had  it  in  a  white 
pitcher  with  flowers  on  it." 

"What  else  did  she  say  at  11  a.  m.  <» 
Jane  2dV 

"She  told  me  about  an  accident  she  had 
tliat  morning." 

When  the  witness  had  reached  this  point 
without  objection,  counsel  for  prisoner  ask- 
ed liim  what  was  the  nature  of  the  accident 
whlcb  happened  to  her  on  the  morning  of  the 
2d  of  June?  To  this  question  the  common- 
wealth, by  its  attorney,  objected,  and  the  ob- 
jection was  sustained  by  the  court. 

The  attorney  for  the  prisoner  sought  to 
elicit  wliat  he  desired  to  know  by  propound- 
ing substantially  tbe  same  question  with  va- 
rious modifications,  which  were  objected  to 
and  excluded;  and  thereupon  the  court's  at.i 
tentlon  was  called  by  the  attorney  for  the 
defense  to  the  testimony  of  Dr.  Hume  in  this 
case,  who  said: 

"He  was  present  at  the  autopsy  over  the 
body  of  Alma  Hamilton,  and  found  an  In- 
jured peritoneum,  evidently  caused  by  strik- 
ing an  object  or  being  struck  by  an  object; 
that  It  could  have  been  caused  by  stamping 
with  tbe  foot;  that  this  injury  caused  peri- 
tonitis, and  that  peritonitis  caused  Alma 
Hamilton's  death;  that  tbe  wound  he  found 
in  the  abdomen  could  have  been  caused  as 
readily  by  propelling  the  body  against  an  ob- 
ject as  by  propelling  an  object  against  the 
body;  and  that  falling  against  a  desk,  chair, 
or  bed  conld  have  caused  this  Injury." 


The  accused  then  offered  to  prove  by  the 
witness,  Isaac  Berman,  "that  Alma  Hamilton 
stated  on  the  morning  of  June  2,  1899,  that 
about  9  or  9:30  a.  m.  of  the  same  day,  and 
some  hours  prior  to  the  difllculty  between  her 
and  William  O'Boyle,  she  was  trying  to  lay 
tbe  baby  on  the  bed;  that  she  fell,  and  the  bed 
post  struck  her  in  the  stomach;  that  she  was 
at  the  time  of  this  conversation  suffering 
and  complaining  terribly  of  pains  in  the 
stomach  from  this  injury,— and  offers  to 
prove  by  medical  experts  that  a  person  re- 
ceiving such  an  injury  in  Alma  Hamilton's 
condition  would  be  liable  to  peritonitis,  and 
that  the  natural  and  probable  result  of  such 
injury  would  be  peritonitis  and  death." 

To  this  evidence  the  commonwealth  again 
objected,  and  it  was  excluded. 

In  Steph.  Dig.  Ev.  (2d  Ed.)  p.  47,  it  is  said: 
"It  is  a  general  rule  that  expressions  of  pres- 
ent bodily  pain  or  suffering,  or  symptoms  of 
illness,  are  admissible  as  part  of  the  res 
gestae,  and,  whether  made  to  physicians  or 
to  other  persons,  may  be  proved  by  those 
who  heard  them.  But  statements  as  to  past 
sufferings,  or  as  to  the  past  cause  of  the  in- 
jury or  of  the  suffering,  are  not  admissible. 
*  *  *  Some  cases  even  assert  (mainly, 
however,  as  dicta)  that  statements  made  to  a 
physician  for  medical  treatment  may  be 
proved,  though  tbey  rdate  to  past  (as  well 
as  present)  feelings  and  symptoms." 

In  Greenl.  Bv.  (16th  Ed.)  {  102,  it  is  said: 
"Wherever  the  bodily  or  mental  feelings  of 
an  individual  are  material  to  be  proved,  the 
usual  expressions  of  such  feelings,  made  at 
tbe  time  In  question,  are  also  original  evi- 
dence. If  they  were  the  natural  language  of 
the  affection,  whether  of  body  or  mind,  they 
furnish  satisfactory  evidence^  and  often  the 
only  proof,  of  Its  existence.  And  whether 
they  were  real  or  feigned  is  for  the  jury  to 
determine." 

And  in  a  note  upon  that  section  it  Is  said: 
"The  rule  admits,  however,  only  exclama- 
tions of  present  pain  or  statements  of  pres- 
ent symptoms.  All  statements  made  by  the 
sick  x>erBon  relating  to  past  transactions, 
however  closely  they  may  be  connected  with 
the  present  sickness,  and  even  (it  Is  held  in 
most  states)  though  stating. tbe  cause  of  the 
sickness  or  Injury,  should  be  rejected,  even 
if  made  to  a  physician  for  treatment,  unless 
the  statements  are  otherwise  admissible  as 
part  of  the  res  gestae."  See,  also,  Whart. 
Cr.  By.  (9th  Ed.)  {  264. 

In  Smith  V.  State,  68  Ala.  487,  it  Is  said: 
'T>eclarations  made  by  the  deceased,  about 
10  o'clock  on  the  morning  of  the  day  before 
her  death,  while  suffering  with  paroxysms  of 
pain  and  vomiting,  In  answer  to  question 
asked  In  the  hearing  of  the  husband,  to  the 
effect  that  ehe  was  taken  sick  while  at 
breakfast  that  morning,  at  which  she  had 
eaten  bread,  are  not  admissible  as  parts  of 
the  res  gestae  on  the  trial  of  the  husband  for 
poisoning  her.  Such  evidence  might  be  re- 
ceived as  the  basis  of  a  medical  opinion,  but 
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as  evidence  of  Independent  facts  It  Is  entire- 
ly Inadmissible." 

In  Williams  v.  Railway  Co.  (Minn.)  70  N. 
W.  880,  37  L.  R.  A.  199,  It  Is  held:  "When- 
ever bodily  suffering  Is  material  to  be  prov- 
ed, expressions  or  complaints,  made  at  the 
time,  which  are  the  natural  and  instinctive 
manifestations  of  pain  and  suffering,  are 
competent  evidence  as  part  of  the  res  gestse, 
and  may  be  testified  to  and  described  by  any 
person  In  whose  presence  they  were  uttered. 
Distinction  is  noted  between  such  complaints 
and  the  mere  narratl(»i  of  past  symptoms  or 
simple  descriptive  statements,  which  furnish 
no  evidence  of  the  existence  of  suffering,  ex- 
cept the  assertion  of  the  party." 

In  Com.  V.  Jardine,  143  Mass.  567,  10  M. 
E.  250,  the  defendant  offered  testimony  to 
show  that  he  was  severely  beaten  by  the  per- 
son alleged  to  have  been  assaulted,  and  at- 
tempted to  show  that  during  his  confinement 
he  made  complaints  of  pain  and  suffering  In 
limbs  and  body.  The  court  held  "It  was  com- 
petent for  the  purpose  for  which  It  was  offer- 
ed, and  should  have  been  admitted.  The 
complaint  of  pain  and  suffering  would  not 
include  statements  of  facts,  nor  narrations 
of  past  occurrences." 

Insurance  Co.  v.  Mosley,  8  Wall.  397,  19 
L.  Ed.  437,  was  an  action  on  a  policy  of  in- 
surance, and  the  proof  was  that  the  assured 
left  his  bed  Wednesday  night,  the  18th  of 
July,  1866,  between  12  and  1  o'clock;  that 
when  he  came  back,  he  said  he  had  fallen 
down  the  back  stairs,  and  almost  killed  him- 
self; that  he  had  hit  the  back  part  of  his 
head  In  falling  down  stairs.  Witness  stated 
that  hla  voice  trembled;  that  he  complained 
of  his  head,  and  appeared  to  be  faint  and  In 
great  pain. 

Objection  "was  taken  to  that  part  of  this 
evidence  which  related  to  his  falling  down 
stairs  and  the  Injuries  he  received  by  the 
fall;  and  the  court,  Mr.  Justice  Swayne  de- 
livering the  opinion.  In  which  it  was  held 
that  the  evidence  should  have  been  admitted, 
said: 

"There  Is  a  limitation  of  this  doctrine  that 
must  be  carefully  observed  in  its  application. 

"Such  evidence  must  not  be  extended  be- 
yond the  necessity  upon  which  the  rule  Is 
founded.  It  must  relate  to  the  present,  and 
not  to  the  past.  Anything  In  the  nature  of 
narration  must  be  excluded.  It  must  be  con- 
fined strictly  to  such  complaints,  expressions, 
and  exclamations  as  furnish  evidence  of  'a 
present  existing  pain  or  malady.'  Examined 
by  the  standard  of  these  rules,  the  testimony 
to  which  this  exception  relates  was  properly 
admitted." 

The  observations  of  the  court  in  that  case 
thus  far  quoted  are  In  entire  accord  with  the 
oases  and  text  writers  which  we  have  al- 
ready cited.  But,  continuing,  the  court  said: 
"Was  it  competent  to  prove  the  fall  by  the 
declarations  of  the  assured,  made  under  the 
circumstances  disclosed  in  the  bill  of  excep- 
tions?"   And  it  was  held  that  the  evidence 


was  admissible  for  that  purpose,  as  being  so 
near  in  point  of  time  to  the  fact  as  to  con- 
stitute a  part  of  the  res  gestae. 

Of  this  case,  Grover,  J.,  in  People  v.  Da- 
vis, 56  N.  Y.  102,  said:  "The  doctrine  as  to 
what  may  be  regarded  as  part  of  the  res 
gestse  was  certainly  carried  to  Its  utmost 
limit  by  a  majority  of  the  court."  But  with 
this  feature  of  the  opinion  we  are  not  now 
concerned. 

The  declaration  sought  to  be  introduced  in 
the  case  before  us  was  certainly  not  a  part 
of  the  res  gestae,  and  nowhere  Is  the  dis- 
tinction between  the  value  of  exclamations 
as  evidence  of  a  present  existing  pain  or 
malady,  and  such  expressions  when  In  the 
nature  of  a  narration  of  a  past  transaction,, 
more  clearly  presented  than  in  Insurance 
Co.  T.  Mosley. 

In  Fleming  v.  City  of  Springfield,  154 
Mass.  520,  28  N.  B.  910.  26  Am.  St  Rep.  208. 
the  court  dealing  with  this  question,  said: 
"The  testimony  of  Dr.  Rice  was  properly  ad- 
mitted. The  statement  made  by  the  plain- 
tiff purported  to  be  a  description  of  his  symp- 
toms at  the  time  It  was  made,  and  not  a  nar- 
rative of  something  that  was  past" 

Raih>oad  Co.  v.  Urlin,  158  U.  S.  271,  15^ 
Sup.  Ct  840,  39  L.  Ed.  977,  is  In  harmony 
with  the  authorities  we  have  considered. 
See,  also,  I/lvlngston's  Case,  supra,  to  the 
same  ^ect 

The  statements  of  Alma,  which  were  re- 
jected, were  not  admissible  as  a  part  of  the 
principal  transaction  under  investigation. 
They  did  not  bear,  directly  or  indirectly,  up- 
on the  assault  made  upon  her  by  plaintiff  in 
error;  nor,  if  the  accident  alleged  to  have 
happened  to  Alma  be  ccmsidered  the  res  or 
subject  under  consideration,  were  they  so  re- 
lated to  that  incident  in  point  of  time  or  cir- 
cumstance as  to  constitute  a  part  of  it.  It 
was  an  effort  to  introduce  a  narrative  of  a 
past  occurrence,  resting  upon  the  mere  state- 
ment of  the  deceased,  and  was  plainly  hear- 
say evidence,  and  not  within  any  exception 
to  the  rule  which  forbids  Its  introduction. 

We  are  of  opinion  there  is  no  errw  In  the 
judgment  complained  of,  and  it  must  be  af- 
firmed. 

Affirmed. 


TREHY,  Clerk,  v.  MARYB,  Auditor. 

(Supreme  Court  of  Appeals  of  Virginia.     Dec. 

5. 1001.) 

CLBRK8  OP  COURTS— PBBS—STATOTBS— CON- 
STITUTIONAL LAW— OBJECT  EMBRACED  IN 
TITLE— SUFFICIENCY  OP  TITLE— REPEAL  BT 
IMPLICATION. 

1.  Code,  i  718,  requires  a  justice  to  certify 
to  the  clerk  of  his  corporation  the  amount  of 
each  fine  imposed  by  him,  with  the  costs,  etc.; 
and  section  719  provides  that  the  clerk  shall 
enter  all  such  cei-tificates  in  a  suitable  book, 
and  receive  a  fee  for  each  certificate  entered; 
and  by  section  730  he  is  required  to  certify  once 
a  year  all  such  fines  to  the  auditor.  Act  ap- 
proved March  3,  1806,  was  entitled  "An  act  to 
regulate  the  salary  of  the  police  justice  of  the 
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city  of  Norfolk."  It  enacted  that  the  justice 
should  receive  a  cei-tain  salary  in  lieu  of  all 
other  compensation;  that  he  should  certify  to 
the  auditor  the  amount  of  fines  collected,  etc.; 
and  repealed  all  acta  requiring  the  justice  to 
make  returns  to  the  clerk  of  the  corporation 
t-ourt  of  Norfolk,  or  allowing  the  latter  com- 
pensation for  transmitting  the  record  of  fines 
to  the  auditor.  Btld,  that  a  contention  that  the 
act  of  March  3d  failed  to  repeal  the  proTisions 
of  the  Code  becaase  in  violation  of  Const,  art. 
5,  $  16,  reqairing  each  law  to  embrace  one  sub- 
ject, which  shall  be  expressed  in  its  title,  was 
without  merit;  it  being  germane  to  the  regula- 
tion of  the  salary  to  proTide  that  the  iuatice 
shonld  keep  and  transmit  the  record  of  fines, 
and  the  clerk  no  longer  do  so,  nor  receive  com- 
pensation therefor. 

2.  Act  March  1.  1806,  amended  and  re-enact- 
ed Code,  SI  ^n,  718-  Section  T17  of  the  amend- 
ntory  act  enlarged  the  powers  of  justices  in 
the  matter  of  taking  security  for  costs,  and  sec- 
tion 718  of  the  Code  was  modified  as  to  the 
fees  for  which  the  state  should  be  liable.  Act 
March  3,  189(i,  was  not  referred  to,  nor  was 
Code,  I  719,  prescribing  the  duties  of  the  clerk 
as  to  tne  certificates  of  fines  and  his  compensa- 
tion therefor,  mentioned.  BeUL  that  the  act  of 
March  1, 1806,  did  not  repeal  ue  act  of  March 
3,   1800> 

Mandanras  by  one  Tretay,  as  clerk  of  the 
city  of  N«foII(,  to  compel  one  Marye,  as 
auditor  ot  public  accounts,  to  Issue  a  cer- 
tain -vBirant  In  favor  of  relator.  Writ  de- 
nied. 

Loyall  &  Taylor,  tor  petitioner.  Tbe  At- 
torney General,  for  respondent. 

HABKISON,  J.  This  application  for  a 
writ  of  mandamus  calls  In  question  tbe  ac- 
tion of  tbe  auditor  of  public  accounts  in  re- 
fusing to  issue  bis  warrant  In  favor  of  the 
petitioner  as  clerk  of  the  corporation  court 
of  the  city  of  Norfolk,  for  f470.25;  it  being 
for  fees  claimed  to  be  due  blm  for  entering 
in  a  suitable  book  and  transmitting  to  the 
auditor,  as  provided  by  law,  1,881  certlflcates 
of  fines,  witli  costs  Imposed  by  the  police 
Justice,  and  of  costs  of  trial  in  cases  of  ac- 
quittal; it  being  contended  by  the  petitioner 
that  the  auditor  has  acted  in  violation  of 
law,  and  should  be  compelled  by  mandamus 
to  issue  bis  warrant  in  satlsfagtion  of  such 

By  section  718  of  the  Code,  a  Justice  is 
required  to  certify  to  tlie  clerk  of  the  court 
9f  bis  coiuty  or  corporation  tbe  amount  of 
execy  fine  Imposed  by  him,  together  with 
tbe  costs,  and  whether  the  same  have  been 
paid.  Section  710  provides  that  the  clerk 
sball  enter  all  such  certificates  in  a  suitable 
boiA;  and  by  section  730  be  is  required, 
once  a  year,  to  certify  all  such  fines,  im- 
posed by  a  Justice  and  recorded  in  his  office, 
to  tlie  auditor.  For  this  service  the  clerk  is 
to  receive  a  fee  of  25  cents  for  each  cer- 
tififcate,  payable  out  of  tbe  public  treasury. 

Tbe  respondent,  as  authority  for  refusing 
to  issue  his  warrant  on  tbe  treasury  for  tbe 
fees  claimed  by  tbe  derk,  relies  upon  an  act 
of  tbe  goieral  assembly  approved  March  8, 
1886^  entltleu  "An  act  to  amend  and  re- 
enact  an  act  entitled  An  act  to  regulate  the 
salary  of  tbe  police  Justice  of  tbe  city  of 


Norfolk,  approved  Februai-y  18,  1806."  Act* 
1895-00,  p.  717.  By  this  act  the  salary  of 
tbe  police  justice  of  the  city  of  Norfolk  is 
fixed  at  92,5tM),  payable  in  monthly  install- 
ments out  of  the  puUlc  treasury,  such  sal- 
ary not  to  be  a  charge  upon  tbe  treasury 
beyond  tbe  revenue  covered  into  tbe  treas- 
ury by  tbe  police  Justice,  and  to  be  In  lieu 
of  all  other  compensation  for  bis  services. 
Xbe  justice  is  required  to  give  bond  in  tbe 
penalty  of  $10,000,  to  be  approved  by  tbe 
Judge  of  tbe  corporation  court  of  the  city 
of  Norfolk;  to  perf<Hin  all  of  tbe  duties  re- 
quired of  him  by  law,  and  in  addition  keep' 
in  permanent  form  a  faithful  record  of  tbe 
cases  tried  by  blm,  and  transmit  monthly 
directly  to  the  auditor  of  public  accounts- 
duly-certified  copies  of  the  record  of  such 
cases,  together  with  tbe  amount  of  tbe  fines 
and  costs  collected. 

Tbe  third  clause  of  this  act  expressly  re- 
peals and  declares  to  be  null  and  void  all 
acts  or  ports  of  acts  requiring  tbe  police 
Justice  to  make  returns  to  tbe  clerk  of  tbe 
corporation  court  of  tbe  city  of  Norfolk,  or 
allowing  such  clerk  any  compensation  for 
transmitting  to  tbe  auditor  of  public  ac- 
counts tbe  record  of  the  police  court  of  tbe 
city  and  tbe  fines  collected  therein,  and  de- 
clares nuU  and  void  all  provisions  of  the 
charter  or  ordinances  of  tbe  city  of  Nor- 
folk in  confilct  therewith. 

It  is  manifest  that  under  the  terms  ct  thi» 
act  the  claim  of  petitioner  is  without  foun- 
dation. It  is,  however,  contended  that  the 
act  Is  imconstitutional,  so  far  as  it  attemi>ts 
to  affect  tbe  fees  of  the  clerk,  because  the 
title  is  defective.  As  already  stated,  the 
title  is  as  follows:  "An  act  to  amend  and 
re-enact  an  act  oititled  An  act  to  regulate 
tbe  salary  of  the  police  Justice  of  the  city 
of  Norfolk,  ajqitroved  February  18,  1896." 

Every  law  enacted  by  tbe  legislature  1» 
presumed  to  be  in  conformity  with  the  con- 
stitution, and  an  act  of  the  legislature  is 
never  declared  to  be  unconstitutional  in  a 
doubtful  case.  To  doubt  is  to  affirm  the 
validity  of  the  law.  The  title  of  an  act  will 
be  sufficient,  within  the  meaning  of  section 
15,  art.  5,  of  the  constitution,  if  the  things 
authorized  to  be  done,  though  of  a  diverse 
nature,  may  be  fairly  regarded  as  in  fur- 
therance of  tte  object  expressed  in  tbe  title. 
All  that  is  required  Is  that  the  subjects  em- 
braced in  the  statute,  but  not  specified  la 
the  title,  be  congruous,  and  have  natural 
connection  with,  or  be  germane  to,  the  sub- 
ject expressed  in  the  title.  Tbe  constitu- 
tion is  to  be  liberally  construed  so  as  to  up- 
bold  the  law,  if  practicable.  Iverson 
Brown's  Case,  91  Vs.  762,  21  S.  E.  357,  28  L. 
R.  A.  110. 

We  are  of  opinion  that  it  is  germane  to, 
and  has  natural  connection  with,  the  regu- 
lation of  a  salary,  to  prosa-lbe  what  serv- 
ices tbe  officer  shall  render  in  consideration 
of  the  salary;  and,  where  the  duties  im- 
posed take  from  another  officer  duties  there' 
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tofore  performed  by  blm,  It  Is  equally  ger- 
mane to  provide  that  the  latter  shall  no 
longer  do  tbe  work,  and  no  longer  receive 
compensation  therefor. 

Under  the  Code,  the  police  Justice  received 
fees  as  his  compeusation,  and  transmitted 
the  result  of  his  woric  to  tbe  clerk  of  the  cor- 
poration court,  who  recorded  the  same  in  a 
suitable  book,  transmitted  the  same  to  the 
auditor,  and  received  fees  therefor.  The 
legislature,  doubtless  with  a  view  to  econ- 
omy, passed  the  act  in  question  to  regulate 
the  salary  of  the  Justice,  and  in  fixing  his 
salary  necessarily  prescribed  his  duties, 
which  took  from  the  clerk  duties  thereto- 
fore performed  by  him  and  tbe  compensa- 
tion therefor.  The  act  Is  not  obnoxious  to 
the  constltutlMial*  objection  Interposed  by 
the  petitioner,  but  \b  a  valid  exercise  of  legis- 
lative power. 

By  an  act  approved  March  1,  1898,  the 
general  law  contained  in  sections  717  and 
718  of  the  Code,  rating  to  fines  and  costs 
before  Justices  of  tbe  peace.  Is  amended  and 
re-enacted,  and  all  acts  or  parts  of  acts  in 
Mmflict  therewith  are  repealed.  It  ia  fur- 
ther contended  by  the  petitioner  that  this 
act  has  repealed  the  special  law,  applicable 
only  to  the  city  of  Norfolk,  approved  March 
3,  1886.    This  position  is  not  tenable. 

It  is  a  principle  that  a  general  statute 
without  negative  words  will  not  repeal  by 
Implication  from  their  repugnancy  tbe  pro- 
visions of  a  former  one  which  is  special  or 
local,  unless  tb»e  is  something  in  the  gen- 
eral law  or  in  the  course  of  legislation  on  Its 
subject-matter  that  makes  it  manifest  that 
the  legislature  contemplated  and  Intended  a 
repeal.  Wh»i  the  legislator  frames  a  stat- 
ute in  general  terms,  »r  treats  a  subject  In 
a  general  mann^,  it  Is  not  reasonable  to 
suppose  that  he  Intends  to  abrogate  partic- 
ular legislation  to  the  details  of  which  be 
had  previously  given  his  attention,  ap- 
plicable to  a  part  of  tbe  same  subject,  un- 
less the  general  act  shows  a  plain  intention 
to  do  so.     Suth.  St.  Const.  {  157. 

The  well-settled  doctrine  derived  from  all 
authorities  is  that  laws  special  and  local  In 
their  application  are  not  repealed  by  gen- 
eral legislation,  exc-ept  upon  the  clearest 
manifestation  of  an  intent  by  the  legisla- 
ture to  effect  such  rq)eal,  and  ordinarily  an 
express  repeal  by  some  Intelligible  refer- 
ence to  the  special  act  Is  necessary  to  ac- 
complish that  end.  Com.  t.  RlchmcHid  & 
P.  R.  Co.,  81  Va.  356. 

Section  717  of  the  amendatory  act,  ap- 
proved March  1,  1898,  enlarges  the  powCTS 
of  Justices  in  tbe  matter  of  taking  security 
for  costs  and  enforcing  tbe  same. 

Section  718  is  only  modified  In  respect  to 
tbe  fees  for  which  the  state  shall  be  liable. 

Tbe  general  law  found  in  section  719  of 
tbe  Code,  which  prescribes  the  duties  of 
clerks  with  respect  to  recording,  in  a  suit- 
able  book,  the  certificates  transmitted  to 
them  by  Justices  and  the  compensation  they 


shall  receive  therefor.  Is  not  amended  or 
mentioned  In  the  act  of  March  1,  1888. 

The  special  act  applicable  alone  to  the 
city  of  Norfolk  is  not  referred  to,  nor  is 
there  any  hint  contained  in  tbe  general  law 
that  It  was  intended  to  affect  the  provi- 
sions of  the  special  legislation,  and  we  can- 
not assume  in  this  matter  what  is  not  clear 
and  manifest 

The  act  of  March  3,  1896,  being  valid  and 
not  repealed,  the  police  Justice  of  tbe  city  of 
Norfolk  acted  In  violation  of  its  express 
terms  In  continuing  to  certify  to  the  clerk 
of  tbe  corporation  court  tbe  amount  of  the 
fines  imposed  by  him,  and  the  clerk  has  no 
legal  claim  against  the  commonwealth  for 
recording  such  certificates  or  transmitting 
same  to  the  auditor. 

The  writ  Is  therefore  denied.    Denied. 


WHAT.EY  T.  LAWTON. 

(Supreme  Court  of  South  Carolina.    Nov.  29, 
1901.) 

FALSE  IMPRISONMENT. 
Where  a  wan-ant  is  sworn  out  before  a 
magistrate  on  a  suSlcient  affidavit,  a  person  ar- 
rested by  an  officer  thereunder  cannot  sue  the 
party  making  the  affidavit  for  false  imprison- 
ment, though  the  facts  stated  in  the  affidavit 
are  thereafter  held  not  to  constitute  a  crime. 
Pope,  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court. 
Charleston  county;  Buchanan,  Judge. 

.Action  by  W.  S.  Whaley  against  W.  Wal- 
lace Lawton,  for  false  Imprisonment  Judg- 
ment for  defendant  on  demurrer,  and  plain- 
tiff appeals.    Affirmed. 

T.  B.  Curtis  and  Young  &  Young,  for  appel- 
lant McCradys  &  Bacot  and  B.  H.  Butledge, 
for  appellee. 

POPE,  J.  This  action  was  before  this 
court  by  appeal  from  the  order  of  his  honor 
Judge  Klugh  refusing  to  hold  that  an  order 
made  by  Judge  Gary  in  an  action  between 
the  same  parties  relating  to  the  same  sub- 
ject-matter should  be  held  as  a  bar  to  tbe 
present  action  for  damages  flowing  from  a 
false  imprisonment  of  the  plaintiff  at  the 
instance  of  the  defendant  This  court  sus- 
tained tbe  order  of  Judge  Klugh,  S7  S.  C 
198,  35  S.  K  741,  in  which  case  Chief  Justice 
Mclver  was  careful  to  state  the  full  history 
of  this  controversy,  and  therefore  It  is  use- 
less at  this  time  to  cumber  this  opinion  with 
a  restatement  of  the  same  matters.  How- 
ever, it  may  not  be  amiss  to  state  Just  here 
that  the  contest  of  the  same  plaintiff  and  de- 
fendant as  to  the  Issue  of  malicious  prosecu- 
tlou  will  be  found  decided  In  Whaley  v.  Law- 
ton,  57  S.  O.  256,  35  S.  E.  558.  When  the  ac- 
tion at  bar,  which  is  for  false  imprisonment 
came  cm  to  be  heard  before  bis  boner  Judge 
Buclinnan  and  a  Jury  at  the  November  term, 
1900,   of  the  court  of  common  pleas  for 
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Charleston  county,  upon  the  complaint  being 
read,  the  plaintiff  announced  that  he  had 
abandoned  his  first  cause  ot  action;  thus 
leaving  the  following  as  the  only  cause  of 
action:  "For  a  second  cause  of  action:  (1) 
That  on  the  22d  day  of  January,  A.  D.  1897, 
the  defendant,  without  probable  cause,  char- 
ged the  plaintiff  before  T.  O.  Dlsher,  a  mag- 
istrate In  and  for  the  county  and  state 
nforesaid,  with  having  removed  property  un- 
der lien  for  roit,  against  the  peace  and  dig- 
nity of  the  state  of  South  Carolina,  and  pro- 
cured the  said  magistrate  to  grant  a  warrant 
for  his  arrest,  and  then,  without  any  right 
or  authority,  or  cause  so  to  do,  arrested  him 
and  Imprisoned  him,  the  plaintiff,  and  caus- 
ed him  to  be  imprisoned  and  lHX>ught  before 
the  said  magistrate,  on  the  2eth  day  of  Jan- 
uary, 1897,  whereby  the  said  plaintiff  was 
prevented  from  attending  to  his  business, 
and  injured  in  his  credit,  and  against  his 
will  restrained  of  his  liberty,  and  the  said 
defendant  there,  to  wit,  on  the  26th  day  of 
January,  1897,  again  charged  him,  the  plain- 
tiff, with  the  said  offense.  The  said  magis- 
trate dismissed  the  said  charge,  and  caused 
him,  the  said  plaintiff,  to  be  discharged  out 
of  custody.  Wherefore,  the  plaintiff  suf- 
fered damage  In  the  amount  of  $5,000. 
Wherefore,  the  plaintiff  demands  judgment 
in  the  sum  of  $10,000  and  costs."  Where- 
upon the  defendant  moved  to  dismiss  the 
complaint  upon  the  following  oral  demurrer: 
"C2)  As  to  a  second  cause  of  action:  It  al- 
leges that  the  plaintiff  was  arrested  under  a 
warrant  procured  to  be  issued  by  the  de- 
fendant, thus  alleging  that  he  was  arrested 
under  legal  process."  After  fup  argument. 
Judge  Buchanan  passed  the  following  order: 
"The  defendant,  having  upon  oral  demurrer 
moved  to  dismiss  the  complaint  <m  the 
ground  that  the  same  falls  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  w 
causes  of  action.  In  that,  as  to  the  second 
cause  of  action.  It  alleges  that  the  plaintiff 
was  arrested  under  warrant  procured  to  be 
issued  by  the  defendant,  thus  alleging  that 
he  was  arrested  under  legal  process.  And 
the  plaintiff  having  withdrawn  the  first 
cause  of  action,  after  hearing  argument  of 
counsel,  it  Is  wdered  and  adjudged  that  the 
demurrer  to  the  second  cause  of  action  be, 
and  Is  hereby,  sustained,  and  the  complaint 
dismissed.  O.  W.  Buchanan,  Judge  Presid- 
ing. 6th  December,  1900."  The  plaintiff 
then  appealed  from  such  judgement  on  the 
following  grounds:  "First  Because  his 
honor  erred  in  sustaining  the  oral  demurrer 
to  the  complaint  on  the  ground  that  same 
falls  to  state  facts  sufficient  to  constitute  a 
came  or  causes  of  action.  The  complaint 
does  state  facta  sufficient  to  constitute  a 
en  use  of  action,  as  said  complaint  alleges: 
Thnt  'the  defendant,  without  probable  cause, 
charged  the  plaintiff,  before  T.  O.  Dlsher,  ■ 
magistrate  In  and  for  the  county  and  state 
aforesaid,  with  having  removed  property 
under  Men  for  rent,  against  the  peace  and 
40S.E.-e 


dignity  of  the  state  of  South  Carolina,  and 

procured  the  said  magistrate  to  grant  a  war- 
rant for  his  arrest';  and  then,  without  any 
right  or  authority,  or  cause  to  do  so,  arrested 
him  and  imprisoned  him,  the  plaintiff,  and 
caused  him  to  be  imprisoned.  Second.  That 
the  complaint  does  further  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  inas- 
much as  it  charges  that  the  defendant,  Law- 
ton,  charged  the  plaintiff  with  having  re- 
moved property  under  lien  for  rent,  the  same 
not  being  a  crime  under  the  laws  of  South 
Carolina.  Hence  the  warrant  for  arrest  was 
void,  and  the  law  is  that  'the  persons  who 
procured  the  Issuance  by  a  judicial  officer 
of  a  void  warrant  of  arrest  Is  liable  in  dam- 
ages for  false  imprisonment'  Third.  The 
complaint  does  further  state  facts  sufficient 
to  constitute  a  cause  of  action,  inasmuch  as 
it  alleges  that'  the  defendant  procured  the  is- 
suance against  the  plaintiff  of  a  void  war- 
rant and  caused  his  arrest  thereunder,  and  a 
person  who  procures  the  Issuance  of  a  void 
warrant  and  causes  an  arrest  thereunder  is 
liable  in  damages  for  false  Imprisonment  to 
the  party  against  whom  it  Is  issued,  and  who 
is  arrested  under  It  'and  the  procuring  of  a 
void  warrant  Is  prima  facie  evidence  against 
him  (L  e.  the  defendant)  that  he  ordered  and 
directed  the  arrest'  Fourth.  And  the  com- 
plaint charges  that  Lawton  'procured'  the 
warrant  to  be  issued,  and  'caused'  him 
(Whaley)  to  be  imprisoned." 

I  am  Impressed  with  the  fact  that  the 
questions  raised  by  the  appeal  relate  to  a 
demurrer,  and  that  this  Is  the  method  fur- 
nished under  the  law  whereby  a  defendant 
admits  as  true,  for  the  purposes  of  the  hear- 
ing, the  material  facts  as  alleged  in  the 
complaint  Further,  that  conclusions  of  law 
should  not  appear  In  a  complaint  While 
this  Is  true  I  have  always  been  impressed 
with  the  conviction  that  a  demurrer  should 
not  be  sustained  if  it  requires  a  strained 
construction  of  the  allegations  of  fact  con- 
tained in  a  complaint  Liberality  should  be 
shown  In  a  construction  of  a  complaint 
Still,  if  with  liberality  of  construction  no 
cause  of  action  Is  set  out  In  the  complaint, 
it  should  be  dismissed,  and  that  promptly, 
for  It  is  not  proper  that  our  courts  should  be 
a  refuge  for  persons  who,  by  their  very  com- 
plaints, show  that  they  have  no  cause  of  ac- 
tion against  those  they  summon  to  confront 
them  with  an  alleged  grievance.  In  study- 
ing these  grounds  of  appeal  from  the  order 
of  Judge  Buchanan,  I  have  been  Impressed 
with  them  contrary  to  my  first  conclusion. 
It  has  seemed  to  me  that  this  court  has 
very  nearly,  if  not  quite  so,  decided  that  the 
plaintiff  has  a  cause  of  action  against  the 
defendant,  for  when  Chief  Justice  Mclver 
was  passing  upon  the  appeal  of  the  defend- 
ant from  the  order  of  Judge  Klugh,  as  found 
in  57  S.  C,  at  page  202,  35  S.  E.  742,  he  said: 
"We  are  Inclined  to  agree  with  Judge  Gary 
that  the  plaintl.T  had  stated  in  his  original 
complaint  at  least  one  good  cause  of  action. 
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to  wit.  the  first  cause  of  action  for  false  Im- 
prisonment."' If  It  was  a  good  cause  of  ac- 
tion, a  demurrer  for  failure  to  state  facts 
sufficient  to  constitute  a  cause  of  action 
would  not  He.  But,  Independent  of  this,  upon 
principles  of  law  applicable  to  the  allega- 
tions of  fact  set  out  In  this  complaint,  the 
plaintiff  lias  set  out  a  good  cause  of  action; 
accepting  the  definition  of  false  Imprison- 
ment as  set  out  In  12  Am.  &  Eng.  Enc.  Law 
(2d  Ed.),  at  page  721:  "As  any  unlawful  de- 
tention of  the  person."  Our  own  cases  sus- 
tain such  definition.  There  was  no  difficulty 
In  the  mind  of  the  circuit  Judge  as  to  this 
definition.  His  difficulty  arose  from  the  fact 
that  in  the  plaintiff's  complaint  it  was  al- 
leged that  the  plaintiff,  Whaley,  "was  ar- 
rested undw  a  warrant  procured  to  be  is- 
sued by  the  defendant,  thus,  alleging  that 
he  was  arrested  under  legal  process."  I 
think  that  the  position  of  the  circuit  Judge 
would  have  been  unassailable  If  it  was  or 
had  been  admitted  by  the  plaintiff  "that 
he  was  arrested  under  legal  process."  I  do 
not  so  understand  the  allegations  of  his  com- 
plaint to  make  such  an  admission;  for  he  al- 
leges that  the  process  for  his  arrest  was  void. 
Bnch  process  cannot  be  legal  if  It  Is  void. 
The  case  of  McConnell  ▼.  Kennedy,  29  S.  C. 
180,  7  S.  E.  76,  is  misunderstood.  I  do  not 
understand  the  Judgment  of  this  court  to 
hold  anything  else  in  that  case,  on  this  point, 
than  that  a  legal  warrant  would  defeat  false 
imprlsonnient  Chief  Justice  Mclver  said  (at 
page  186,  29  8.  C,  and  page  78,  7  S.  B.)  of 
the  case  Just  cited:  "If  the  action  Is  to  be 
regarded,  as  we  think  it  must  be,  as  an  ac- 
tion for  false  imprisonment,  and  the  plain- 
tiff has  shown,  by  his  testimony,  that  the 
arrest  and  Imprisonment  of  which  he  com- 
plains was  made  under  legal  proceas,  regular 
in  form  and  lawfully  issued  and  executed, 
then  he  has  proved  himself  out  of  court  by 
showing  that  there  was  no  false  imprison- 
ment, and  hence  that  be  had  no  such  cause 
of  action  as  that  upon  which  his  complaint 
was  based."  (Italics  mine.)  The  hardest 
fought  legal  battle  in  McConnell  t.  Kennedy, 
supra,  was  over  the  question  of  legal  process, 
viz.  whether  the  affidavit  and  warrant  of 
arrest  was  valid.  This  is  shown  on  page  186, 
29  S.  C,  and  page  78,  7  S.  E.,  of  the  case 
Just  cited,  where  it  is  said:  "The  second, 
third,  and  fourth  grounds.  In  different  forms, 
raise  what  we  understand  to  be  the  funda- 
mental question  in  this  case,  viz.  whether 
the  affidavit  and  warrant  Issued  thereon 
toere  sufficient  in  law  to  authorize  the  arrest 
of  the  defendant."  (Italics  mine.)  On  page 
189,  29  S.  C,  and  page  80,  7  8.  E.,  this  ques- 
tion is  discussed,  and  Chief  Justice  Mclver 
says,  on  that  page:  "The  real  question  in 
the  case,  then,  is  whether  the  arrest  of  the 
plaintiff  was  made  by  lawful  authority. 
This  depends  upon  two  inquiries— First, 
whether  the  affidavit  or  warrant  either  of 
them,  was  insufficient  in  law  to  authorize 
the  arrest;  second,  if  not,  whether  the  war- 


rant could  be  executed  by  a  minor."  (Italics 
mine.)  Now,  to  the  case  at  bar,  the  com- 
plaint alleges  that  the  warrant  was  issued 
for  an  offense  which  was  not  a  crime.  The 
circuit  Judge  must  have  overlooked  the  fact 
that  this  court  had  decided  that  the  warrant 
under  which  the  plaintiff  was  arrested  char- 
ged that  he  had  removed  propwty  under 
Hen  for  rent,  and  that  such  was  not  a  crime. 
Whaley  v.  Lawton,  57  S.  O.  263,  35  8.  B.  558. 
Therefore  the  warrant  for  the  arrest  of 
Whaley  was  unlawful  and  void.  The  com- 
plaint charges  that  Lawton  caused  and  pro- 
cured this  alleged  warrant  to  be  Issued.  He, 
Lawton,  Is  responsible  to  the  plaintiff  for  any 
Interference  with  his  personal  liberty  under 
this  illegal  and  void  process.  12  Am.  &  E^ng.. 
Enc.  Law  (2d  Ed.)  pp.  744,  721,  752,  753, 
768;  Addison,  Torts,  p.  426.  The  defendant 
is  bound  by  the  form  of  his  demurrer.  By  it 
he  charges  that  "the  complaint  is  defective 
because  it  is  there  alleged  that  the  plaintiff 
was  arrested  under  a  warrant  procured  to  be 
Issued  by  the  defendant— thus  alleging  that 
he  was  arrested  under  legal  process."  The 
complaint  states  that  the  warrant  was  with- 
out any  right  and  authority. 

For  these  reasons,  I  think  the  circuit  court 
Judgment  should  be  reversed. 

McIVER,  0.  J.  (dissenting).  Being  unable 
to  concur  in  the  conclusion  reached  by  Mr. 
Justice  POPE,  I  propose  to  state,  as  briefly 
as  practicable,  the  grounds  of  my  dissent 
In  the  first  place.  It  seems  to  me  to  be  a  mis- 
take to  suppose,  as  has  been  supposed,  "that 
this  court  has  very  nearly,  if  not  quite  so, 
decided  that  the  plaintiff  has  a  cause  of  ac- 
tion against  the  defendant"  The  language 
used  by  the  writer  of  this  opinion,  in  a  for- 
mer appeal  In  this  same  case,  was  used  with 
reference  to  the  case  as  It  was  then  present- 
ed to  this  court  and  was,  in  express  terms, 
applied  to  the  first  cause  of  action  as  it  then 
appeared  In  the  complaint  Now,  however, 
since  the  first  cauae  of  action  was  "aban- 
doned before  trial,"  as  stated  in  the  "case," 
the  sole  question  is  whether  the  facts  stated 
in  the  seccmd  cause  of  action  are  sufficient 
to  constitute  a  good  cause  of  action;  and 
surely  an  npresslon  or  Intimation  of  opin- 
ion that  the  facts  stated  in  the  first  cause  of 
action  were  sufficient  cannot  properly  be 
regarded  as  an  expression,  or  even  an  Inti- 
mation, of  opinion  that  the  facts  stated  in 
the  second  cause  of  action  were  sufficient; 
especially  when  It  plainly  appears  that  the 
facts  stated  in  these  two  causes  of  action 
were  essentially  different  For  in  stating  the 
first  cause  of  action  there  was  no  allegation 
that  the  plaintiff  had  been  arrested  under  a 
warrant  but  on  the  contrary,  the  allegations 
in  stating  the  first  cauae  of  action  were  that 
"the  defendant,  by  force,  compelled  the  plain- 
tiff to  go  with  the  deputies  of  the  magistrate 

*  *    *    to  the  office  of  the  said  magistrate 

*  *    *    and  then  imprisoned  him,  and  then 
and  there  detained  talm,  restrained  him  of 
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his  liberty  for  the  space  of  two  days,  with- 
out probable  cause  and  without  any  right  or 
authority  so  to  do,  against  the  will  of  the 
plaintiff,  whereby  the  plaintiff  was  damag- 
ed," etc.  But  in  the  allegation  of  facts  upon 
which  the  second  cause  of  action  (the  only 
one  now  before  the  court)  It  Is  distinctly 
stated  that  the  defendant,  without  probable 
cause,  charged  the  plaintiff  before  the  said 
magistrate  "with  having  removed  property 
under  Hen  for  rent  •  •  •  and  procured 
the  said  magistrate  to  grant  a  warrant  for 
hla  arrest  and  then,  without  any  right  or  au- 
thority or  cause  so  to  do,  arrested  him  and 
Imprisoned  blm,  the  plaintiff,  and  caused 
him  to  be  imprisoned  and  brought  before  the 
said  magistrate,"  etc.  So  that  the  difference 
between  the  facts  upon  which  the  first  and 
second  causes  of  action  were  based  is  obvi- 
ous and,  indeed,  essential;  for  In  the  first  the 
cause  of  action  was  based  upon  the  alle- 
gatkm  that  the  defendant,  by  force,  compel- 
led the  plaintiff  to  go  before  the  magistrate, 
and  then  imprisoned  and  detained  him,  re- 
strained him  of  his  liberty  for  the  space  of 
two  days,  without  any  allusion  whatever  to 
the  iBBUing  of  any  warrant  or  other  legal 
process  or  to  the  plaintiff's  arrest  thereun- 
der; whereas,  the  second  cause  of  acti<m  is 
based  upon  the  allegation  that  the  plaintiff 
was  arrested  under  a  warrant  obtained  from 
a  magistrate  by  the  defendant.  In  which  the 
plaintiff  was  charged  "with  having  removed 
property  under  lien  tor  rent."  In  other 
■words,  the  first  cause  of  action  was  based 
Tipcm  the  allegation  that  the  defendant  bad, 
by  force,  arrested  the  plaintiff  and  caused 
him  to  be  restrained  of  his  liberty,  without 
the  semblance  of  lawful  process;  whereas  the 
second  cause  of  action  was  based  upon  the 
allegations  that  plaintiff  was  arrested  and  re- 
strained of  his  liberty,  under  a  warrant  Issued 
by  the  magistrate  at  the  instance  of  the  de- 
fendant. So  that,  even  if  the  language  quoted 
by  Mr.  Justice  POPE  from  the  former  opin- 
ion could  be  properly  regarded  as  anything 
more  than  a  passing  remark  of  the  writer  of 
that  opinion,  and  treated  as  an  expression, 
or.  at  least,  an  Intimation  of  the  opinion  of 
the  court,  that  the  facts  alleged  in  the  state- 
ment of  the  first  cause  of  action  were  saSB.- 
cient  to  constitute  a  good  cause  of  action,  it 
does  not,  by  any  means,  follow  that  the  court 
thought  that  the  facts  alleged  in  the  state- 
ment of  the  second  cause  of  action  were  suffi- 
cient to  constitute  a  good  cause  of  action, 
but  rather  the  contrary;  for  the  language 
used  was  expressly  confined  to  the  first  cause 
of  action;  and,  when  it  was  said  that:  "We 
are  inclined  to  agree  with  Judge  Gary,  that 
the  plaintiff  had  stated  in  his  original  com- 
plaint at  least  one  good  cause  of  action,  to 
■wit,  tbe  first  cause  of  action  for  false  impris- 
onment,"—the  natural  Implication  would  be 
that  the  court  did  not  think  that  the  allega- 
tions of  the  second  or  any  other  cause  of  ac- 
tion would  be  sufficient  (Italics  mine.)  It 
Is.  however,  due  to  Mr.  JusUce  POPB  that  I 


should  frankly  and  fully  concede  that  I  do 
not  understand  blm  as  basing  bis  conclusion 
entirely  upon  the  remark  made  in  a  former 
appeal  which  I  have  Just  been  considering, 
but  that.  Independent  of  and  aside  from  any 
such  remark,  be"  contends  that,  upon  the 
principles  of  law  applicable  to  a  case  like 
this,  the  facts  as  alleged  In  the  statement 
of  the  second  cause  of  action  are  suffi- 
cient to  constitute  a  good  cause  of  action  for 
false  imprisonment  In  this  I  cannot  agree 
with  him.  In  my  judgment  the  true  rule  Is 
this:  that  where  a  person  Is  arrested  un- 
der a  warrant,  which  is  apparently  valid  on 
its  face,  neither  the  person  who  sued  out  the 
warrant  nor  the  crfflcer  who  executed  it  is  lia- 
ble to  an  action  for  false  imprisonment  To 
hold,  as  It  Is  proposed  to  hold  In  this  case  (as 
I  understand  It),  that  because  the  offense 
charged  In  the  warrant  has  been  subsequent- 
ly held  to  be  no  crime,  because  no  violation 
of  the  statute  under  which  the  prosecution 
was  commenced,  or  to  hold  that  a  statute 
under  which  a  given  prosecution  is  commoi- 
ced  is  unconstitutional  and,  therefore,  null 
and  void,  would,  it  seems  to  me,  establish  a 
doctrine  dangerous  to  the  peace  and  good  or- 
d^  of  society.  The  rule  In  regard  to  sheriffs 
and  other  executive  officers  Is  well  settled 
that  when  any  legal  process,  regular  on  its 
face,  is  placed  in  the  hands  of  such  an  offi- 
cer for  execution,  he  Is  under  no  obligation 
and.  Indeed,  has  no  power  to  stop  to  Inquire 
whether  the  warrant  for  example,  charges  a 
violation  of  a  statute,  or.  If  so,  whether  such 
statute  Is  constitutional,  for  his  plain  duty 
Is  to  execute  the  mandate  of  the  process,  and 
he  subjects  himself  to  no  responsibility  for 
so  doing.  As  was  held  in  Bragg  v.  Thomp- 
son, Id  S.  C.  572,  that  an  execution,  regular  in 
form.  Issued  to  enforce  a  void  judgment  was 
a  mandate  to  the  sheriff  which  it  was  his 
duty  to  obey,  whether  it  proceeded  from  a 
court  of  general  or  limited  jurisdiction,  and 
he  win  be  protected  In  everything  done  In  the 
due  and  proper  execution  of  such  process. 
In  that  case,  Mr.  Justice  McGowan,  in  de- 
livering the  opinion  of  the  court  used  this 
language:  "The  sheriff  Is  a  ministerial  offi- 
cer. He  is  neither  judge  nor  lawyer.  It  is 
not  his  duty  to  supervise  and  correct  judi- 
cial proceedings,  but  being  an  officer  of 
court  ministerial  In  character,  he  cannot  Im- 
pugn Its  authority  nor  Inquire  into  the  reg- 
ularity of  its  proceedings.  His  duty  is  to 
obey."  And,  after  further  discussing  the 
subject  and  stating  the  rule  very  much  as 
above,  he  says:  "Any  other  doctrine  would 
paraljrze  the  arms,  and  necessarily  destroy 
the  efficiency,  of  ministerial  officers."  It 
seems  to  me  that  a  due  regard  for  adminis- 
tration of  justice  makes  It  necessary  to  ap- 
ply the  same  rule  to  a  case  where  a  private 
citizen  sues  out  a  warrant  against  another 
for  some  violation  of  a  statute.  For  If  he 
could  do  so  at  the  peril  of  being  mulcted  in 
damages  for  false  Imprisonment  in  case  such 
statute  should  afterwards  be  declared  uucon- 
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stltutlonal,  or  that  tbe  fact  stated  In  the  affi- 
davit which  be  makes  do  not  fall  within  the 
provisions  of  the  statute  aa  afterwards  con- 
strued, it  is  obvious  that  such  a  doctrine 
would  deter  many  good  citizens  from  resort- 
ing to  tbe  law  to  obtain*  redress  for  their 
grievances.  As  is  said  in  <me  of  the  cases, 
hereinafter  cited:  "This  rule  has  been  said 
to  be  founded  in  public  policy,  that  parties 
may  be  induced  freely  to  resort  to  the  courts 
for  the  enforcement  of  their  rights  and  the 
remedy  of  their  grievances,  without  the  rlslc 
of  undue  punishment  for  their  own  ignorance 
of  the  law  or  for  the  errors  of  courts."  It 
must  be  admitted  that  there  is  a  conflict  of 
authority  u  to  this  matter,  but  I  am  satis- 
fied that  tbe  view  which  I  have  adopted  is 
best  supported  by  the  weight  of  reason  and 
authority.  In  12  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  at  page  754,  it  is  said:  "Where  a  war- 
rant of  arrest  is  voidable  tor  error  simply, 
tbe  person  procuring  Its  Issuance  Is  not  liable 
in  an  action  for  false  imprisonment  [Citing 
quite  •  number  of  cases.]  ^Hiat  which  was 
legally  done  at  the  time.  It  has  been  hdd, 
cannot  be  converted  into  a  wrong  by  relatlMi 
after  the  process  has  by  judicial  action  been 
set  aside.  The  rule  of  exemption  above  re- 
ferred to  Is  founded  in  public  policy,  and  Is 
alilce  applicable  to  civil  and  criminal  reme- 
dies and  proceedings,  that  parties  may  free- 
ly resort  to  the  courts  for  the  enforcement  of 
their  rights,  without  tbe  risk  of  punishment 
for  their  ignorance  of  the  law  or  for  the  er- 
rors of  tbe  courts  and  Judicial  officers.  [Cit- 
ing Marks  T.  Townsend,  97  N.  Y.  690;  Win- 
chester T.  Everett,  80  Me.  035,  15  AQ.  506, 
1  L.  R.  A.  425,  6  Am.  St  Rep.  228.]"  And  on 
the  nest  page  of  that  very  valuable  work  it 
is  said:  "And,  indeed.  It  seems  that,  in  order 
to  render  a  person  liable  in  damages  for  false 
imprisonment  for  an  arrest  on  void  warrant, 
there  must  be  something  more  than  a  mere 
calling  upon  a  magistrate  to  exercise  his  ju- 
risdiction. Where  a  person  merely  states 
the  facts  to  a  judicial  officer,  upon  which  a 
warrant  issues,  tbe  former  will  not  be  liable, 
though  the  facts  stated  constitute  no  crime 
or  tbe  arrest  was  for  the  violation  of  an  in- 
valid municipal  ordinance."  These  doctrines 
are  based  upon  decided  cases  cited  in  tbe 
notes.  One  of  the  cases  so  cited  is  Glfford 
V.  Wiggins,  50  Minn.  401,  52  N.  W.  904, 
reported  also  In  18  L.  R.  A.,  at  page  356, 
In  which  case  tbe  plaintiff  was  arrested  un- 
der a  warrant  Issued  by  a  magistrate,  at  the 
instance  of  the  defendant  charging  a  viola- 
tion of  an  ordinance  of  tbe  village  of  Will- 
mar,  and  was  tried  and  convicted  and  sen- 
tenced to  ImiMrlsonment,  from  which  he  was 
subsequently  discharged,  on  tbe  ground  that 
the  ordinance  under  which  he  was  convicted 
was  tmconstitutlonal;  whereupon  an  action 
for  false  imprisonment  was  commenced,  and 
it  was  held  that  the  action  could  not  be  sus- 
tained. Mitchell,  J.,  in  delivering  the  opin- 
ion of  the  court,  uses  this  language:  "It 
seems  to  be  settled  by  an  almost  unbroken 


line  of  autborittes  that.  If  a  person  merely 
lays  a  criminal  complaint  before  a  magis- 
trate in  a  matter  over  which  he  has  a  gener- 
al Jurisdiction,  and  the  magistrate  issues  a 
warrant  upon  which  the  person  charged  is 
arrested,  tbe  party  laying  tbe  complaint  is 
not  liable  for  an  assault  and  false  imprison- 
ment although  the  particular  case  may  be 
one  in  which  tbe  magistrate  had  no  jurisdic- 
tion." And,  after  saying  that  the  law  upon 
the  subject  was  as  well  stated  as  anywhere 
by  Lord  Ablnger,  in  West  v.  Smallwood,  3 
Mees.  &  W.  417,  proceeds  to  quote  the  lan- 
guage of  that  distinguished  judge  as  fol- 
lows: "Where  a  magistrate  has  a  general  ju- 
risdiction over  tbe  subject-matter,  and  a  par- 
ty comes  before  him,  and  prefers  a  com- 
plaint upon  which  tbe  magistrate  makes  a 
mistake  In  thinking  it  a  case  within  his  au- 
thority, and  grants  a  warrant  which  la  not 
Justifiable  in  point  of  law,  the  party  com- 
plaining is  not  liable  as  a  trespasser,  bat  the 
only  remedy  against  him  is  by  an  action  on 
the  case.  If  he  has  acted  maliciously."  And 
Mr.  Justice  Mitchell,  after  citing  several  oth- 
er cases,  proceeds  as  follows:  "This  rule 
has  been  frequently  applied  where  tbe  facts 
stated  in  the  complaint  (meaning,  evidently, 
the  affidavit  upon  which  tbe  warrant  la  Is- 
sued) did  not  constitute  a  public  ofTenae,  and 
It  can  make  no  difference  In  principle  wheth- 
er this  is  because  the  facts  do  not  bring  tbe 
case  within  a  valid  statute  or  because  tbe 
statute  under  which  tbe  proceedings  are  In- 
stituted is  invalid.  In  either  case,  tbe  acts 
charged  constitute  no  offense,  because  there 
is  no  law  making  them  such.  •  •  •  The 
justice  bad  a  general  Jurisdiction  over  the 
subject-matter,  to  wit  prosecutions  for  the 
violation  of  village  ordinances.  Tbe  defend- 
ant merely  stated  the  case  to  the  magistrate 
in  a  complaint  without,  so  far  as  api>ears, 
bad  faith  or  malice.  The  magistrate  erred  In 
thinking  that  the  ordinance  was  valid,  and 
that  it  was,  therefore,  a  case  within  his  au- 
thority, and  issued  a  warrant  which  was  not 
Justifiable  In  point  of  law,  and  tbe  plaintiff 
was  arrested.  Under  such  a  state  of  facts 
tbe  complainant  (meaning,  of  course,  the  pei^ 
son  who  sued  out  tbe  warrant)  is  not  liable. 
Under  any  other  doctrine  a  person  would 
never  feel  safe  in  making  complaint  of  the 
commission  of  a  public  offense  until  the  va- 
lidity of  the  statute  creating  the  offense  bad 
been  passed  upon  by  the  court  of  last  re- 
sort" In  tbe  notes  to  the  case  Just  quoted 
from,  as  reported  in  the  Lawyers'  Reports 
Annotated,  several  cases  both  pro  and  con 
are  referred  to,  amongst  which  is  Carratt  v. 
Morley,  1  Q.  B.  18,  where  Lord  Denman 
la  quoted  as  using  this  language:  "A  par- 
ty who  merely  originates  a  suit  by  stating 
his  case  ,to  a  court  of  justice  Is  not  guil- 
ty of  trespass,  though  tbe  proceedings  should 
be  erroneous  or  without  jurisdiction."  Now, 
In  this  case,  tbe  complaint  In  stating  the  sev- 
eral causes  of  action  (the  only  one  which 
was  before  the  circuit  Judge  and  tbe  only 
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one  before  db,  tbe  first  cause  of  action  bav- 
lag  been  abandoned  before  trial),  simply 
charges,  practically,  the  defendant  with  hay- 
ing ijrocured  a  -warrant  from  the  magistrate, 
in  which  the  defendant  was  charged  with  re- 
moving property  under  a  lien  for  rent,  nnder 
which  the  plalntlfT  waB  arrested  and  carried 
before  the  magistrate.  There  is  no  allega- 
tion that  the  defendant  did  any  other  act 
than  simply  to  sue  out  tbe  warrant.  There 
is  no  allegation  that  the  defendant  assisted 
or  in  any  way  actively  participated  In  the 
actual  seizure  or  detention  of  the  plaintlfTs 
person,  as  seems  to  be  regarded  In  some  of 
the  cases  as  important.  It  is  true  that  the 
appellant,  in  his  supplemental  argument,  has 
attempted,  by  a  strained  construction  of  the 
language  of  the  complaint,  to  argue  that  the 
complaint  does  In  fact  charge  that  the  de- 
fendant actively  participated  in  making  the 
arrest,  and  did  In  fact  arrest  the  plaintiff 
himself.  But  sucb  a  constmctloii  of  the 
language  of  the  complaint  is.  In  my  opinion, 
wholly  inadmissible,  and  would  never  have 
been  thought  of  but  for  the  exigency  of  the 
appellant  It  is  quite  true  that  the  rule  in 
passing  upon  a  demurrer  Is  that  the  court 
should  give  a  liberal  construction  to  tbe  lan- 
guage of  the  complaint,  but  the  construction 
contended  for  passes  far  beyond  the  bounds 
of  liberality,  and  really  amounts  to  a  perver- 
sion of  the  language  of  the  complaint  I  do 
not  see  how  It  Is  possible  that  any  fair- 
minded  person.  In  reading  this  complaint 
could  for  a  moment  suppose  that  the  Inten- 
tion was  to  charge  the  defendant  with  having 
actively  participated  In  making  the  arrest 
AH  that  the  plaintiff  intended  to  charge,  and 
all  that  he  did  charge,  tbe  defendant  with 
having  done,  is  simply  that  he  sned  out  the 
warrant  Iv  going  before  the  magistrate  and 
making  the  necessary  affidavit.  Just  In  the 
same  way  as  every  other  criminal  prosecu- 
tion Is  instituted;  and  that  as  I  have  at- 
tempted to  show  above,  constitutes  no  basis 
for  an  action  for  false  imprisonment.  The 
fact  that  tbe  plaintiff  in  his  complaint  al- 
leges tbat  the  defendant,  "without  probable 
cause,"  charged  the  plaintiff  before  the  mag- 
istrate "with  having  removed  property  under 
a  lien  for  rent"  cannot  affect  the  question, 
for  tbe  allegation  that  the  defendant  with- 
out probable  cause,  instituted  the  prosecn- 
lion.  Is  quite  appropriate,  indeed  essential,  in 
a  complaint  for  malicious  prosecution;  It  Is 
wholly  Inappropriate  to  a  complaint  for  false 
imprisonment  and  its  presence  or  absence 
in  a  complaint  for  false  Imprisonment  Is 
wholly  Immaterial. 

I  am  therefore  of  opinion  that  there  was 
no  error  on  the  part  of  the  circuit  Judge  in 
sustaining  the  demurrer,  and  hence  bis  Judg- 
ment should  be  affirmed.  Tbe  majority  of 
the  court  holding  this  view,  tbe  Judgment  of 
the  circuit  court  Is  affirmed. 

GART,  A.  J.,  and  JOXES.  J.,  concur  In  the 
dissenting  opinion  of  the  CHIEF  JUSTICE. 


DOOLITTLE  v.  SOUTHERN  ET.  CO. 

(Supreme  Court  of  South  Carolina.     Aug.  5, 

1901.) 

INJURY  TO  PASSEa^GBR  —  NONSUIT  —  NBGLI- 
OBNCB  —  QUESTION  FOR  JURY  —  PROXIMATB 
CAUSB— CONTRIBUTORY   NEQUQENCB. 

1.  Where  there  is  evidence  tending  to  show 
negligence  on  the  part  of  defendant  though  it 
is  not  shown  to  be  the  proximate  cause  of  the 
injury  to  the  passenger  on  its  train,  tbe  pre- 
sumMion  of  negligence  arising  from  the  fact 
of  the  injury  is  sufUcient  to  talie  the  case  to 
the  jury,  with  the  other  testimony. 

2.  Where  a  passenKer  notified  the  railroad 
company's  employes  that  he  was  ignorant  of 
railroad  traveling,  and  they  invited  him  to 
alight  before  the  train  arrived  at  the  station, 
and  he  went  upon  the  platform  and  was  hurled 
thereA-om  by  the  suaden  application  of  the 
brakes,  there  was  sufficient  evidence  to  go  to 
the  jury  on  the  question  of  defendant's  negli- 
gence. 

3.  Defendant  railroad  company  is  liable  for 
injuries  to  a  passenger  when  its  negligence  is 
the  direct  and  proximate  cause  of  the  injury. 

4.  A  carrier  is  liable  when  its  negligence, 
though  combined  with  negligence  on  the  part 
of  the  passenger,  is  still  the  proximate  cause 
of  tbe  Injury. 

5.  A  carrier  is  not  liable  for  injuries  to  a 
passenger  when  tbe  negligence  of  the  passen- 
ger, though  combined  with  the  negligence  of 
the  carrier,  is  the  proximate  cause  of  the  in- 
jury. 

6.  A  carrier  is  not  liable  when  its  negligence 
may  be  the  proximate  cause  of  the  injury  to 
the  passenger,  if  the  negligence  of  the  passen- 
ger also  operated  as  a  proximate  cause. 

7.  An  instruction  not  based  upon  the  evi- 
dence is  not  ground  for  reversal,  where  it  em- 
bodies a  correct  principle  of  law. 

8.  That  a  passenger  was  standing  on  tbe 
platform  of  a  moving  car  is  not  negligence  per 
se. 

9.  Where  a  passenger  nnacqnainted  with  rail- 
road traveling,  which  fact  he  had  stated  to  the 
defendant  alights  from  a  moving  train,  in,  as 
he  thought,  pursuance  of  an  invitation  to  that 
effect  and  Is  injured,  It  is  for  the  jury  to  de- 
termine whether  he  was  guilty  of  negligence. 

Appeal  from  circuit  court,  Edgefield  coun- 
ty; Townsend,  Judge. 

Action  by  Rebecca  Doolittle,  admlnlstra- 
trlz  of  Benjamin  S.  Doolittle,  against  the 
Sontbern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

B.  L.  Abney,  B.  M.  Thomson,  and  Shep- 
pard  Bros.,  for  appellant  Thurmond  &  Cal- 
boon  and  Croft  &  Tillman,  for  appellee. 

GARY,  A.  J.  Rebecca  Doolittle,  as  ad- 
ministratrix of  her  deceased  husband,  Benja- 
min S.  Doolittle,  brought  this  action  on  the 
4th  day  of  June,  1900,  against  the  defendant 
to  recover  damages  for  the  alleged  negligent 
killing  of  the  said  Benjamin  S.  Doolittle. 
Tbe  allegations  of  tbe  complaint  material  to 
tbe  consideration  of  tbe  questions  raised  by 
the  exceptions  are  as  follows:  "(8)  That  on 
the  afternoon  of  the  13tb  day  of  December, 
1899,  Benjamin  S.  Doolittle  purchased  of  an 
agent  of  the  defendant  Southern  Railway 
Company,  In  tbe  city  of  Augusta,  state  of 
Georgia,  a  ticket  from  said  city  to  the  sta- 
tion of  Bath,  in  Aiken  county,  state  of  South 
Carolina,  a  station  on  the  line  of  tbe  road 
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of  the  South  Carolina  &  Georgia  Railroad 
Company,  now  and  at  the  times  hereinafter 
named  operated  by  the  defendant,  Sontbem 
Railway  Company,  for  which  he  paid  the  re- 
quired fare  or  price  In  money,  and  became 
a  passenger  on  said  ticket  on  a  train  of  cars 
of  said  defendant  company  on  the  date 
named  to  Bath,  the  aforesaid  station.  (9) 
Plaintiff  Is  Informed  and  believes  and  alleges 
that  as  the  train  of  cars  upon  which  the  snld 
Benjamin  8.  Doollttle  was  being  carried  as 
a  passenger  approached  the  said  station  of 
Bath,  a  regular  station  for  taking  on  and  put- 
ting off  passengers,  but  before  reaching  said 
station,  and  when  the  said  train  was  In  full 
motion,  a  servant  of  the  defendant,  Southern 
Railway  Company,  acting  within  the  bcope 
of  his  agency  and  duties  for  the  said  de- 
fendant company,  came  Into  the  coach  In 
which  the  said  Benjamin  S.  Doollttle  was 
then  and  there  being  carried  as  a  passenger, 
and  negligently  and  carelessly  called  out, 
'All  out  for  Bath,'  and  negligently  and  care- 
lessly invited  the  said  Benjamin  8.  Doollttle 
then  and  there  to  alight  from  said  coach; 
and  the  said  Benjamin  8.  Doollttle,  not  be- 
lieving that  the  said  servant  of  the  defendant 
company  would  Invite  blm  into  a  place  of 
dangw,  and  relying  upon  the  skill  and  prud- 
ence of  said  servants  of  defendant,  and  the 
occasion  being  dark,  and  not  knowing  the 
train  was  moving  rapidly,  and  not  luiowing 
he  was  going  lnt»  a  place  of  danger,  and 
believing  that  the  said  train  bad  reached  the 
said  station  of  Bath,  left  the  coach  in  which 
he  was  riding  as  a  passengor  and  went  upon 
the  platform  of  said  coach,  In  response  to 
and  in  obedience  to  said  calling  out  and  In- 
vitation of  the  said  servant  of  defendant, 
preparatory  to  alighting  from  said  coach; 
and  that.  Immediately  after  reaching  said 
platform,  brakes  were  suddenly,  carelessly, 
and  violently  applied  by  the  servants  of  the 
said  defendant  company  in  order  to  stop  said 
train  of  cars  at  Bath  station,  and  the  speed 
of  the  said  train  was  thereby  suddenly,  neg- 
ligently, carelessly,  and  violently  checked; 
and  the  said  Benjamin  S.  Doollttle,  by  rea- 
son of  the  said  negligent  and  careless  calling 
out  by  the  servants  of  defendant,  'AH  out 
for  Bath,'  while  the  train  was  in  full  mo- 
tion, and  by  reason  of  having  been  carelessly 
and  negligently  Invited  to  alight  from  said 
train  as  aforesaid  while  the  same  was  in 
full  motion,  and  by  reason  of  the  brakes 
having  been  negligently,  carelessly,  and  vio- 
lently applied  as  aforesaid,  and  by  reason  of 
having  been  told  by  an  agent  of  defendant 
to  alight  from  said  train  when  an  agent  call- 
ed out,  'All  out  for  Bath,'  the  said  Benjamin 
S.  Doollttle  was  hurled  and  precipitated 
from  the  platform  of  the  said  coach  of  de- 
fendant's train  aforesaid  to  and  against  the 
ground,  and  was  thereby  then  and  there 
carelessly  and  negligently  mangled  and  kill- 
ed, in  the  county  of  Aiken  and  state  afore- 
said, about  fifty  yards  from  and  before  the 
said  train  reached  the  said  station  a<f  Bath. 


(10)  Plaintiff  is  Informed  and  believes  and 
alleges  that  said  Benjamin  S.  Doollttle,  after 
getting  on  board  of  the  said  train  of  cars, 
and  after  being  received  as  a  passenger 
thereon,  notlSed  the  agent  of  the  defendant 
company,  acting  within  the  scope  of  his 
agency,  that  he,  the  said  Benjamin  S.  Doo- 
llttle, had  never  before  ridden  on  a  train, 
and  asked  the  said  agent  to  let  him  know 
when  the  said  train  arrived  at  the  said  sta- 
tion of  Batli,  to  which  station  he  bad  a 
ticket;  and  be  was  told  by  the  said  agent 
of  the  defendant  company  that  when  an 
agent  of  said  defendant  called  out,  'All  out 
for  Bath,'  the  train  would  be  at  that  sta- 
tion, and  he  must  alight  therefrom."  The 
complaint  further  alleges  that  the  death  of 
the  said  Benjamin  S.  Doollttle  was  the  result 
of  said  negligent  and  careless  acts  of  the  de- 
fendant's servants  hereinbefore  set  out  The 
defendant  pleaded  two  defenses:  First,  a 
general  denial;  and,  second,  that  the  alleged 
death  of  plalntUTs  intestate  was  not  caused 
by  any  negligence  or  carelessness  on  its  part, 
but  occurred  from  and  was  caused  by  the 
want  of  care,  neglect,  and  default  of  the  said 
Benjamin  S.  DooinUe,  plaintiff's  intestate, 
in  going  out  upon  the  platfwm  of  said  train 
at  the  time  and  place  be  did  while  the  same 
was  In  motion,  and  In  attempting  to  alight 
from  Its  train  at  the  time  and  place  and  in 
the  manner  he  did.  The  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff. 

The  defendant  appealed  upon  exceptions, 
the  first  of  which  is  as  follows:  "First.  Ex- 
cepts because  the  presiding  judge  erred  in 
not  granting  defendant's  motion  for  nonsuit 
upon  the  grounds  (1)  that  no  evidence  had 
been  offered  by  plaintiff  showing  or  tending 
to  show  any  negligence  on  the  part  of  the  de- 
fendant which  was  the  proximate  cause  of 
the  death  of  the  deceased;  (2)  that  there 
was  an  entire  failure  of  proof  as  to  material 
allegations  of  negligence  in  the  complaint; 
(3)  that  assuming  negligence  in  the  defend- 
ant, for  the  purpose  of  the  motion,  there 
was  but  one  inference  that  could  be  drawn 
from  the  testimony,— that  the  contributory 
negligence  of  the  deceased  was  the  proximate 
cause  of  his  death,  without  which  the  In- 
jury would  not  have  occurred." 

The  motion  for  nonsuit  was  based  on  three 
grounds,  which  will  be  considered  in  regular 
order: 

1.  It  will  be  observed  that  the  first  ground 
of  the  motion  was  not  fouuded  upon  the  fact 
that  there  was  a  failure  of  testimony  to  show 
negligence  on  the  part  of  the  defendant,  but 
negligence  which  was  the  proximate  cause 
of  the  death  of  the  deceased.  Whenever 
there  is  any  evidence  whatever  of  negligence 
on  the  part  of  a  railroad  company  that  would 
render  it  liable  In  damages  for  an  injury,  a 
nonsuit  will  not  be  granted,  even  though  the 
testimony  should  show  that  there  was  negli- 
gence likewise  on  the  part  of  the  plaintiff. 
It  is  for  the  Jury,  under  such  circumstances, 
to  determine  the  proximate  cause  of  the  In- 
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Jniy.  In  the  case  of  Boatwrlght  t.  Railroad 
Ca.  25  S.  a  128,  Mr.  Chief  Justice  Mclver, 
in  delivering  the  opinion  of  the  court,  says: 
"The  third  question,  that  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  has  been 
80  frequently  held  In  this  state  to  be  a  mat- 
ter of  defense,  which  cannot  be  considered  on 
a  motion  for  nonsuit,  that,  whatever  may  be 
the  rule  elsewhere,  It  Is  scarcely  necessary 
to  consider  the  question.  The  only  question 
which  can  be  considered  by  the  court  upon  a 
motion  for  a  nonsuit  Is  whether  there  Is  an 
entire  failure  of  testimony  to  sustain  all  or 
any  oae  of  the  points  necessary  to  be  estab- 
lished in  order  to  enable  the  plaintiff  to  main- 
tain Ills  action.  Unless  there  Is  such  a  fail- 
ure, the  motion  must  be  refused;  for,  where 
there  Is  any  testimony  pertinent  to  or  tending 
to  sustain  the  plalntlfTs  case,  such  testimony 
must  be  submitted  to  the  Jury,  to  pass  upon 
Its  truth  and  determine  Its  sufficiency.  So 
that,  even  where  the  testimony  adduced  by 
the  plaintiff  may  tend  to  show  contributory 
negligence  on  his  part,  as  well  as  negligence 
on  the  part  of  the  defendant,  the  Judge  has 
no  power  to  grant  a  nonsolt;  for  that  would 
Involve  the  necessity  of  passing  upon  the 
truth  of  the  testimony  tending  to  show  con- 
tributory negligence,  as  well  as  upon  Its  snf- 
flclency  for  that  purpose,  both  of.  which  are, 
under  our  constitution,  exclusively  within  the 
province  of  the  jury,  and  to  that  tribunal, 
therefore,  such  questions  must  necessarily  be 
submitted."  It  cannot  be  successfully  con- 
tended that  the  only  Inference  to  be  drawn 
from  the  testimony  Is  that  the  negligence 
of  Doolittle  was  the  prozUnate  cause  of  bis 
Injury,  because  the  law  raises  a  pre8umpti<»i 
that  Injury  to  a  person  while  a  passoiger 
on  a  raOroad  train  was  caused  by  the  negli- 
g&ice  of  the  railroad  company.  As  this 
proposition  la  strenuously  contested  by  the 
appellant's  attorney,  and  as  several  of  the 
exceptions  are  dependent  upon  It,  we  will 
quote  somewhat  at  length  from  the  case  of 
Steele  t.  Railroad  Co.,  S5  S.  C.  389,  33  S.  B. 
509.  74  Am.  St  Rep.  756,  in  which  Mr.  Ju>> 
tlce  Jones,  delivering  the  opinion  of  the  court, 
uses  this  language:  "The  circuit  court  re- 
fused to  charge  appellant's  request  as  fol- 
lows: The  burden  is  upon  the  plaintiff  to 
show  that  the  railroad  In  this  case  was  neg- 
ligent Negligence  must  rest  upon  the  actual 
facts  as  shown  by  the  evidence,  and  must 
not  depend  uiwn  conjecture  or  surmise;  and 
in  the  case  of  a  railroad  accident,  where  the 
evidence  discloses  the  facts  and  circumstan- 
ces thereof,  there  is  no  presumption  of  neg- 
ligence.' The  court  charged  as  follows: 
'Where  a  passenger  is  Injured  on  a  railroad, 
there  la,  from  that  fact  alone,  prima  facie 
evidence  of  neglect  in  the  management  of  the 
road,  which  evidence  the  railroad  company  is 
bonnd  to  rebut'  This  refusal  to  charge  and 
charge  Is  the  basis  of  the  first  and  second  er- 
ceptlons.  In  reference  to  this  subject  the 
clnmlt  court  explicitly  charged  the  jury  that 
the  presumption  was  rebuttable,  and   that 


the  jury  must  determine  the  question  of  neg- 
ligence from  the  facts  and  circumstances  of 
the  case.  It  will  be  noted  that  the  charge 
complained  of  Is  In  the  exact  language  quot- 
ed from  the  case  of  Hegeman  v.  Railroad  Co., 
lU  Barb.  353,  quoted  by  Judge  O'Xeall,  with 
entire  approval,  in  Zemp  v.  Railroad  Co.,  9 
Rich.  Law,  89,  64  Am.  Dec.  7S3,  wherebi 
It  was  held  that  proof  that  a  passenger  had 
been  injured  on  a  railroad  Is  prima  facie 
evidence  of  neglect  This  learned  judge,  re- 
ferring to  Danner's  Case,  4  Rich.  Law,  334, 
55  Am.  Dec.  678,  said:  'Surely,  If  a  prima 
facie  case  of  negligence  Is  made  out  by  show- 
ing the  fact  that  stock  was  killed  or  injured 
on  the  railroad,  much  more  ought  the  same 
result  to  follow  from  a  passenger  being 
Injured.  For,  as  to  him,  the  company  under- 
takes to  carry  safely  as  far  as  human  care 
and  foresight  will  go.  This  liability  can 
only  be  discharged  by  showing  that  all  rea- 
sonable skill  and  diligence  have  been  employ- 
ed. McClenaghan  v.  Brock,  6  Rich.  Law,  17.' 
While  this  rule  is  regarded  as  too  broad  by 
some  courts  of  high  authority,  we  believe 
It  is  sustained  by  reason  and  tlie  weight  of 
authority.  See  cases  collated  on  note,  6  Am. 
&  Eng.  Enc.  Law,  623.  The  reasons  for  the 
rule  are:  (1)  The  contractual  relation  be- 
tween the  carrier  and  passenger,  by  which  It 
Is  hicumbent  on  the  carrier  to  transport 
with  safety;  hence  the  burden  of  explaining 
failure  of  performance  should  be  on  the  car- 
rier. (2)  The  cause  of  the  accident  if  not 
exclusively  within  the  knowledge  of  the  car- 
rier. Is  usually  better  known  to  the  carrier, 
and  this  superior  knowledge  makes  It  Just 
that  the  carrier  should  explain.  (3)  Injury 
to  a  passenger  by  a  carrier  la  something 
that  does  not  usually  happen  when  the  car- 
rier is  exercising  due  care;  hence  the  fact 
of  Injury  afforda  a  presumption  that  such 
care  Is  wanting."  Aa  there  was  evidence 
of  negligence  on  the  part  ot.  defendant  aris- 
ing from  the  presumption  hereinbefore  men- 
tioned, and  as  It  is  the  province  of  the  jury 
to  determine  the  question  of  proximate  cause, 
the  first  ground  cannot  be  sustained. 
2.  We  proceed  to  the  consideration  of  the 
I  second  ground  of  the  motion  for  nonsuit 
I  The  acts  of  negligence  alleged  In  the  com- 
'  plaint  may  be  summarized  as  follows:  First, 
;  that  the  defendant  after  being  notified  by 
:  Doolittle  of  his  utter  Ignorance  of  railroad 
'.  traveling,  and  Instructing  him  to  alight  when 
'  the  station  was  announced,  negligently  Invited 
him  to  alight  before  the  train  arrived  at  the 
station,  by  which  he  was  misled  and  Injured; 
second,  that.  Immediately  after  he  reached 
the  platform  of  the  car,  brakes  were  sudden- 
ly, violently,  and  negligently  applied  In  or- 
der to  stop  the  train  at  Bath,  whereby  the 
speed  of  the  train  was  checked,  and  he  was 
hurled  from  the  platform,  mangled,  and 
killed.  The  Ignorance  of  Doolittle  made  It 
necessary  that  he  should  have  special  assist- 
ance, and  he  took  the  precaution  to  notify 
the  defendant  of  this  fact    This  made  It  the 
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duty  of  the  defendant  to  render  such  aaslst- 
anco.  Madden  v.  Railway  Co.,  41  S.  0.  440, 
19  S.  E.  951,  20  S.  E.  65.  As  has  Just  been 
stated,  tb«re  was  evidence  of  negligence, 
arising  from  the  fact  that  DooUttle  was  In- 
jured while  a  passenger  on  defendant's  train 
of  cars.  But,  apart  from  this  presumption, 
there  was  testimony  tending  to  austaln  the 
allegations  of  negligence. 

3.  We  will  next  consider  the  third  ground 
of  the  motion  for  nonsuit  This  ground  Is 
disposed  of  by  what  was  said  in  considering 
the  other  grounds. 

The  second,  thirteenth,  and  fourteenth  ex- 
ceptions were  argued  together,  and  will  be 
considered  In  the  same  manner.  They  are  as 
follows:  "(2)  Excepts  because  the  presiding 
Judge  erred  In  charging  plaintiff's  fifth  re- 
quest, which  was  as  follows:  'Where  a  pas- 
senger Is  Injured  on  a  railroad  by  the  rail- 
road company,  there  Is  from  that  fact  alone 
prima  fade  evidence  of  neglect  In  the  man- 
agement of  the  road,  which  evidence  defend- 
ants are  bound  to  rebut,  or  they  would  be  lia- 
ble In  damages  for  the  Injury.'  Said  request 
did  not  properly  state  the  rule.  It  should 
have  been  limited  to  injuries  caused  by  some 
agency  or  instrumentality  of  the  railroad 
company.  It  was,  therefore,  as  an  abstract 
proposition,  erroneous.  And,  further,  it  is 
submitted  that,  plaintiff  having  shown  the 
facts  and  circumstances  surrounding  the  In- 
jury, there  was  no  presumption  of  negligence 
arising  therefrom."  (13)  Excepts  because  the 
presiding  judge  erred  In  not  charging  defend- 
ant's fifteenth  request,  which  was  as  follows: 
'There  is,  under  the  law,  no  presumption  of 
negligence  on  the  part  of  the  raibroad  com- 
pany upon  the  mere  proof  of  the  death  of  a 
passenger.'  Said  request  contains  a  correct 
proposition  applicable  to  the  case.  (14)  Ex- 
cepts because  the  presiding  Judge  erred  In 
not  charging  defendant's  sixteenth  request, 
which  was  as  follows:  'Where  the  injury  is 
not  proven  to  have  been  caused  by  some 
appliance,  agency,  or  instrumentality  of  the 
railroad  company,  there  Is  no  presumption  of 
negligence  on  the  part  of  the  railroad  com- 
pany upon  the  mere  proof  of  the  fact  of  an 
injury  to,  or  death  of,  a  passenger.'  Said  re- 
quest contains  a  correct  proposition  of  law 
applicable  to  the  case,  and  should  have  been 
charged."  The  questions  raised  by  these  ex- 
ceptions are  disposed  of  by  what  was  said 
in  considering  the  first  exception,  except  that 
part  of  the  second  exception  in  which  It  is 
submitted  "that,  plaintiff  having  shown  the 
facts  and  circumstances  surrounding  the  In- 
jury, there  was  no  presumption  of.  negligence 
arising  therefrom";  and  this  question  is  de- 
cided adversely  to  the  view  for  which  the 
appellant  contends  by  the  case  of  Mack  v. 
Railroad  Co.,  52  S.  C.  323,  29  S.  E.  905,  40  L. 
R.  A.  679.  68  Am.  St  Rep.  913. 

The  third,  eleventh,  and  twdfth  exceptions 
will  be  considered  together,  and  are  as  fol- 
lows: "(3)  Excepts  because  the  presiding 
Judge  ored  In  charging  plaintiff's  sixth  re- 


quest which  was  as  follows;  liven  if  a  pas- 
senger be  guilty  of  negligence  in  placing  him- 
self In  a  dangerous  position,  it  will  not  bar 
his  right  to  recover  damages,  If  the  Injury 
was  caused  directly  and  proximately  by  the 
negligence  of  the  carrier.'  And  by  charging 
the  Jury  In  connection  therewith:  If  both 
are  guilty,  it  will  not  bar  his  right  to 
recover,  If  be  Is  guilty,  unless  his  negligence 
is  the  proximate  cause  of  the  Injury.  Then 
he  cannot  recover.'  It  is  submitted  that  said 
charges  failed  to  state  the  law  of  contribu- 
tory negligence,— an  important  element  of 
said  charge."  "(11)  Excepts  because  the  pre- 
siding judge  erred  in  charging  the  jury:  'if. 
on  the  other  band,  a  passengra:  is  Injured, 
and.  ev&a  though  he  be  g^uilty  of  negligence, 
if  bis  negligence  Is  not  the  proximate  cause 
of  the  Injury,  the  company  cannot  escape 
liability.  He  cannot  be  deprived  of  the  right 
to  claim  damages  because  of  negligence,  un- 
less his  negligence,  if  he  should  be  negligent 
operating  with  the  negligence  of  the  com- 
pany, if  there  should  be  such,  becomes  the 
proximate  cause  of  the  injury.'  It  is  sub- 
mitted that  contributory  negligence  exists 
when  the  injury  has  resulted  from  the  neg- 
ligence of  the  defendant  as  a  concurring, 
proximate  cause,  and  that  contributory  negli- 
gence to  any  extent  will  always  defeat  a  re- 
covery. The  above  charge,  repeatedly  made 
to  the  jury.  limits  the  defense  to  cases  where 
the  negligence  of  the  passenger  Is  the  proxi- 
mate cause  of  the  injury.  (12)  Excepts  be- 
cause the  presiding  judge  erred  in  charging 
the  Jury  as  follows  with  reference  to  contrib- 
utory negligence,  to  wit:  'I  charge  you,  if 
there  is  negligence  on  the.  part  of  both,  the 
plaintiff.  If  his  negligence,  combined  with 
that  of  the  defendant,  was  the  proximate 
cause,  be  cannot  recover,  because  it  does 
not  make  out  a  case.  As  I  understand  the 
law.  It  Is  based  upon  the  preponderance  of 
the  evidence.  I  am  not  talking  about  the 
evidence  In  this  case,  but  the  reason  upon 
which  the  law  is  based.'  Said  charge  is 
erroneous  for  the  reason  stated  under  excep- 
tion 11,  and  is  further  erroneous  in  stating 
the  reason  of  the  rule,  which  is  not  based  up- 
on the  preponderance  of  the  evidence,  but  it 
is  that  the  law  cannot  measure  how  much 
of  the  damage  Is  attributable  to  the  plaintUTs 
own  fault"  Questions  involving  negligence 
and  the  proximate  causes  of  Injury  are 
among  the  most  Important  and  diflScult  of 
solution  that  are  presented  to  the  courts  for 
adjudication.  Without  undertaking  to  re- 
view the  authorities,  we  will  state  the  prin- 
ciples deducible  from  them:  (1)  That  the 
defendant  is  liable  when  Its  negligence  is  the 
direct  and  proximate  cause  of  the  Injury; 
(2)  that  the  defendant  is  not  liable  when  the 
negligence  of  the  plaintiff  is  the  direct  and 
proximate  cause  of  the  Injury;  (3)  tliat  the 
defendant  Is  liable  when  its  negligence, 
though  combined  with  negligence  on  the  part 
of  the  plaintiff,  is  still  the  proximate  cause 
of  the  injury;   (4)  that  the  defendant  Is  not 
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liable  when  the  negligence  of  the  plaintiff, 
thougji  comMnecl  with  the  net^lgeuce  of  the 
defendant,  la  neyerthelesg  the  proximate 
cause  of  the  Injury;  (6)  that  the  defendant 
is  not  liable,  even  though  Its  negligence  ma/ 
be  a  proximate  cause  of  the  injury,  If  the 
negligence  of  the  plaintiff  likewise  operates 
as  a  proximate  cause.  The  rulings  and 
charge  of  his  honor  the  presiding  Judge  are 
In  harmony  with  these  principles. 

The  fourth  exception  Is  as  follows:  "(4) 
Excepts  because  the  presiding  Judge  erred  In 
charging  plaintiff's  eighth  request,  which  was 
as  follows:  'A  plaintiff  may  maintain  an 
action  for  Injuries  caused  by  the  negligence 
of  a  carrier,  even  though  be  was  guilty  of 
negligence  himself,  if  such  negligence  was 
caused  by  sudden  peril  and  terror  In  the  situ- 
ation wherein  he  has  been  placed  by  defend- 
ant's negligence.'  Said  request  was  inap- 
plicable, misleading,  and  confusing  to  the 
minds  of  the  Jury,  as  there  was  not  a  tittle 
of  evldoice  upon  which  to  base  it,  and  it  was 
error  to  so  charge  the  Jury."  It  la  not  contend- 
ed that  the  request  embodied  an  erroneous 
principle  of  law,  but  that  it  was  inapplicable, 
misleading,  and  confusing,  as  there  was  no 
evidence  upon  which  It  was  based.  When 
the  charge  Is  considered  In  its  entirety,  there 
la  no  reason  why  the  Jury  should  have  been 
misled  by  the  request. 

The  fifth  and  eighth  exceptions  will  be  con- 
sidered together,  and  are  as  follows:  "(5) 
Etccepts  because  the  presiding  Judge  erred  in 
charging  plaintiff's  ninth  request,  which  was 
as  follows:  'An  Injury  resulting  to  a  pas- 
senger while  standing  on  the  platform  of  a 
moving  coach  is  not  per  se  negligence  in  the 
passenger  for  taking  such  a  position,  but  all 
the  drcmnstances  sorroundlng  the  case  are 
to  go  to  the  Jury,  and  they  are  to  determine 
whether  the  railroad  is  liable  In  damages.' 
It  Is  submitted  that,  if  such  a  passenger  was 
voluntarily  and  unnecessarily  standing  on 
the  platform  of  a  moving  coach,  it  was  per 
se  negligence  in  him."  "(8)  Ebccepts  because 
the  presiding  Judge  erred  In  not  charging  de- 
fendant's ninth  request  which  was  as  fol- 
lows: 'If  a  passenger  voluntarily  goes  out 
upon  or  stands  on  the  platform  of  a  railroad 
car  while  the  train  Is  in  full  motion,  and  he 
suffers  Injury,  due  In  part  to  the  fact  of  his 
occupying  such  a  position,  be  cannot  recover 
against  the  railroad  company  for  injury  re- 
ceived therefrom.'  Said  request.  It  Is  sub- 
mitted, contained  a  correct  proposition  of  law 
applicable  to  the  case,  and  should  have  been 
charged."  The  case  of  Martin  v.  Railroad 
Co..  Bl  S.  C.  150,  28  S.  B.  SOS,  Shows  that 
these  exceptions  cannot  be  sustained. 

The  sixth  exception  Is  as  follows:  "(6)  Ex- 
cepts because  the  presiding  Judge  erred  in 
modifying  defendant's  fifth  request  which 
was  as  follows:  TtuA  degree  of  care  which 
exoneVates  a  person  from  contributing  to  the 
n^llgence  that  has  caused  him  his  Injury 
does  not  depend  upon  his  age  or  physical  or 
mental  condition,  but  must  be  measured  by 


some  common  standard,  and  titat  standard  Is 
a  prudent  reasonable  man  in  possession  of 
ordinary  senses  and  capacities.'  Said  re- 
quest was  modified  as  follows:  'I  charge 
you.  that  as  a  general  proposition,  is  correct. 
If  made  known  to  the  company;  or  If  any 
passenger  is  aged.  Infirm  physically  or  men- 
tally, and  needs  special  attention.  It  is  the 
duty  of  the  company  to  give  that  person  spe- 
cial attention.'  The  request  stated  a  correct 
principle  of  law,  applicable  to  the  case,  and 
should  have  been  charged  as  submitted.  As 
modified,  Its  force  was  destroyed,  and  differ- 
ent propositions  confused."  The  case  of 
Madden  v.  Railway  Co.,  41  S.  0.  440,  10  S. 
E.  961,  20  S.  E.  66,  shows  that  this  exception 
cannot  be  sustained,  under  the  facts  of  this 
cnse. 

The  seventh  exception  is  as  follows:  "Ex- 
cepts because  the  presiding  Judge  erred  In 
not  charging  defendant's  seventh  request 
without  qualification,  said  request  containing 
a  correct  proposition  of  law  applicable  to 
the  case.  Said  request  was  as  follows: 
"That  it  is  negligence,  as  matter  of  law,  for 
a  passenger  to  attempt  to  alight  from  a  pas- 
senger train  moving  at  full  speed,  or  a  rapid 
rate  of  speed.' "  Whether  there  was  negli- 
gence depends  upon  the  facts  of  the  particu- 
lar case.  In  this  case  Doollttle,  through  his 
ignorance,  which  he  made  known  to  the  de- 
fendant thereby  rendering  special  assistance 
necessary,  thought  he  was  alighting  In  pur- 
suance of  an  invitation  to  that  effect.  It 
was  for  the  Jury  to  determine'  whether  he 
was  guilty  of  negligence. 

The  ninth  and  tenth  exceptions  are  as  fol- 
lows: "(0)  Excepts  because  the  presiding 
Judge  erred  in  not  charging  defendant's 
tenth  request  which  was  as  follows:  The 
announcement  of  the  name  of  a  station  Is 
not  of  Itself  an  invitation  for  passengers  to 
alight  but  is  only  information  that  the  train 
Is  approaching  their  destination,  so  that  they 
may  get  off  when  the  train  stops.  It  Is  no 
invitation  to  alight  when  the  cars  are  in  mo- 
tion.' Said  request  contained  a  correct  prop- 
osition of  law,  and  should  have  been  char- 
ged. It  conveyed  the  Idea  that  the  announco- 
ment  of  the  name  of  a  station  was  but  the 
fulfillment  of  a  legal  duty  resting  upon  the 
railroad  company,  and  was  not  an  invitation 
to  the  passengers  to  alight  while  the  train 
was  in  motion.  (10)  Excepts  because  the 
presiding  Judge  erred  In  not  chargring  de- 
fmdant's  eleventh  request  which  was  as 
follows:  'The  announcement  of  a  station  by 
a  conductor  or  train  hand,  with  the  further 
announcement  of  "All  out"  for  that  station. 
Is  not  such  an  instruction,  order,  or  com- 
mand to  leave  as  will  Justify  a  passenger  In 
getting  off  a  train  In  motion.'  Said  request 
should  have  been  charged  for  the  reason 
stated  under  exception  9,  supra,  and  for  the 
further  reason  that  passengers  have  no  right 
to  assume  the  train  has  reached  the  place 
designed  for  passengers  to  alight  simply 
because  of  such  announcements."    These  ex- 
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«eptlon8  are  disposed  of  by  what  was  said  in 
cousidering  the  other  exceptions,— especially 
the  seventh. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

McIVER,  C.  J.,  and  POPE  and  JONES,  JJ^ 
concur  in  the  result 

On  Rehearing. 

(Nov.  29,  1901.) 

PER  CURIAM.  After  a  careful  considera- 
tion of  this  petition,  we  are  unable  to  find 
that  any  material  fact  or  principle  of  law 
has  either  been  overlooked  or  disregarded, 
and  hence  there  is  no  ground  for  a  rehear- 
ing.  It  is  therefore  ordered  that  this  peti- 
tion be  dismissed,  aud  that  the  stay  of  the 
remittitur  heretofore  granted  be  revoked. 


BUTLER  V.  BUTLER  et  aL 

(Supreme  Court  of  South  Carolina.     Dec.  8, 

1901.) 

OStJRT— CREDIT  ON   PRINCIPAL  NOTE— RB- 
COVBRY  OF  PENALTY— ABATBJMBNT. 

1.  Rev.  St  1883,  S  139U,  provides  for  a  rate 
of  interest  of  a  certain  per  cent.,  and  that  no 
person  shall  be  allowed  to  recover  in  the  courts 
any  Interest  unlawfully  charged,  and  the  prin- 
cipal snm,  without  interest,  Bhall  be  deemed  to 
be  the  true  debt  Held,  that  the  receipt  of 
nsurious  interest  on  a  contract  lawful  on  its 
face  prevents  the  creditor  from  collecting  more 
than  the  principal  snm,  without  interest  and 
costs,  but  does  not  give  the  creditor  the  right 
to  have  all  payments  of  interest  credited  on  the 
principal  sum. 

2.  Rev.  St.  1883,  {  1391.  providing,  in  addi- 
tion to  the  forfeiture  of  interest  illegally  col- 
lected, a  penalty  of  double  the  sum,  creates  a 
penal  action,  which  cannot  be  maintained 
against  the  personal  representative  of  the  cred- 
itor. 

Appeal  from  common  pleas  circuit  court 
of  Aiken  county;    Gage,  Judge. 

Action  by  Fannie  Butler,  administratrix 
Of  John  T.  Butler,  against  W.  H.  H.  Butier 
and  others,  to  marshal  the  assets  of  intes- 
tate's estate.  Prom  a  decree  allowing  Eva 
H.  Homer,  a  creditor,  to  prove  a  note  and 
mortgage  against  the  estate,  plaintiff  appeals. 
Affirmed. 

The  circuit  decree  Is  as  follows:  "The 
exceptions  of  the  plaintiff  and  of  the  defend- 
ant Homer  make,  in  different  forms,  the 
question  of  unlawful  interest  charged  and 
received  by  Mrs.  Horner,  and  promised  and 
paid  by  John  Thomas  Butler.  The  promise 
to  pay  is  evidenced  by  the  note  of  J.  T.  But- 
ler for  $1,500,  dated  on  25th  March,  1891, 
due  25th  March,  1802.  'Interest  from  ma- 
turity at  the  rate  of  eight  per  cent,  per  an- 
num,' secured  by  mortgage.  There  Is  testi- 
mony as  to  seven  payments,  to  wit:  (1) 
12th  September,  1892.  Received  $75,  Interest 
from  March  25  to  September  25,  1892.  (2) 
23d  March,  1893.  Received  $75,  Interest  on 
note  of  $1,500  from  September  26,  1892,  to 


March  25,  1883.  (S)  4th  May,  1894.  Receiv- 
ed $100,  balance  Interest  on  $1,500.  This 
payment  Is  also  Indorsed  on  the  note.  (4) 
3d  September,  1894.  Note  for  sixty  days, 
for  $75,  made  by  Butier  to  Homer,  and  dls- 
coinnted  by  Goodrich,  cashier.    (5)  2l8t  April, 

1896.  Received  $160,  on  Interest  on  borrow- 
ed money,  *  •  •  and  'agree  that  when 
balance  of  Interest  Is  paid,  the  loan  shall  be 
extended  until  March  4, 1897.'     (6)  23d  March, 

1897.  'Balance  of  Interest  on  the  within  note 
paid  up  to  date.'  There  is  also  an  Indorse- 
ment of  this  same  payment  on  the  mort- 

I  gage.  <7)  28th  March,  189&  'Interest  paid, 
$120.'  Those  payments  numbered  1,  2,  3, 
and  5  are  evidenced  by  Horner's  receipts, 
I  and  8  is  also  Indorsed  on  the  note.  That  pay- 
I  ment  numbered  4,  if  proved  to  be  a  payment 
Is  evidenced  by  the  testimony  of  Goodrich, 
cashier.  Those  payments  numbered  6  aud  7 
are  evidenced  by  Indorsement  on  the  note, 
and  number  six  Is  also  Indorsed  on  the  mort- 
gage. The  note  is  not,  on  its  face,  an  agree- 
ment to  pay  an  unlawful  rate  of  interest 
The  agreement  is  to  pay  eight  per  cent,  after 
maturity,  and  that  is  lawful.  There  Is  no 
testimony  tending  to  prove  that  any  Interest 
was  paid  or  reserved  for  the  year  beginning 
25th  March,   1891,   and  ending  2Sth  March, 

1892.  Much  less  Is  there  any  testimony  tend- 
ing to  prove,  if  paid,  it  was  unlawful.  But 
if  the  creditor  nevertheless  accepted  Interest 
In  excess  of  that  allowed  by  the  law  and  the 
contract  tiiat  act  was  usury.  Whether  the 
creditor  did  so  accept  unlawful  Interest  Is  a 
question  of  fact  and  the  only  testimony 
touching  the  issue  Is  the  receipt  and  Indorse- 
ments above  referred  to,  and  the  testimony  of 
Mrs.  Homer  and  Goodrich.  Two  of  the  re- 
ceipts given  to  Butler  by  Mrs.  Homer,  num- 
bered 1  and  2,  specify  the  receipt  of  $75 
as  interest  on  the  loan  for  six  months.  That 
was  at  the  rate  of  10  per  cent  per  annum, 
and  was  unlawful.  It  Is  clear,  therefore, 
that  on  12th  September,  1892,  the  creditors 
accepted  an  excess  of  $15,  and  on   March, 

1893,  she  accepted  an  excess  of  $15,  over  the 
contract  and  lawful  rate.  It  Is  true,  the  cred- 
itors undertook  to  prove  that  In  each  case 
the  $15  was  paid,  not  as  Interest  on  the  loan, 
but  for  other  purposes.  I  thhik  the  testi- 
mony of  Mrs.  Homer  to  that  effect  Is  incom- 
petent under  section  400  of  the  Cod&  The 
evidence  of  the  other  five  payments  does 
not  Indicate  that  unlawful  interest  was  re- 
ceived, nor  is  that  fact  manifest  from  the 
testimony  of  the  witnesses.  The  testimony 
of  Goodrich  does  not  establish  the  fact  that 
the  note  of  Butler  to  Horner,  which  he  dis- 
counted, was  a  payment  of  interest  Much 
less  does  It  prove  that  it  was  all  for  Interest 
and  unlawfuL  The  payment  numbered  3  is 
expressed  to  be  for  a  balance,  and  at  that 
date  there  was  more  than  that  amount  of 
lawful  Interest  due.  The  payment  numbered 
5  was  clearly  lawful,  In  the  light  of  the  tes- 
timony of  Chambers.  The  payment  number- 
ed 6  declares  no  specific  sum  paid.    The  sev- 
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enth  and  last  payment  was,  on  Its  face,  at  the 
rate  of  eight  per  cent  The  receipt  of  an  un- 
lawful rate  of  Interest  la  In  the  nature  of  a 
penal  act,  and  must  be  proved  by  him  who 
alleges  It  It  Is  not  safe  to  settle  rights  up- 
on conjecture.  It  was  contended  that  the 
neglect  of  the  creditor  to  Indorse  payments 
on  the  note  was  an  act  of  concealment  That 
Is  not  a  legitimate  conclusion.  It  would  be 
unwarrantable  to  Infer  a  wrongful  purpose 
from  a  common  act  of  negligence,  if,  indeed. 
It  be  negligence  not  to  Indorse  payments  on 
a  note.  There  were,  then,  two  unlawful  re- 
ceipts of  interest;  and  though  there  Is  no 
forma]  plea  of  usury,  and  demand  for  Judg- 
ment by  counterclaim,  yet  in  an  act  of  this 
character  the  debtor  may  make  the  defense 
and  claim  the  penalty  prescribed  by  statute. 
But  the  debtor  has  only  six  years  after  the 
payments  In  which  to  demand  the  penalty. 
The  statute  of  limitations  to  plalntifTs  ac- 
tion for  the  penalty  became  a  complete  bar 
bt  September,  1886,  and  March,  1880,  re- 
spectively. 

"It  was  contended  in  argument  by  plaintiff 
that  the  unlawful  receipt  of  Interest— that  Is, 
the  Interest  received  In  excess  of  eight  per 
cent— was  pleaded  and  should  be  sustahied 
as  payments  on  the  principal  debt  and  as 
against  payment  the  statute  does  not  run. 
Usiury  and  the  remedy  therefor  are  creatures 
of  the  statute.  The  statute  is  penal,  and 
must  be  strictly  construed.  The  statute  pre- 
scribes two  penalties,  to  wit:  If  the  creditor 
-comes  Into  court  to  collect  unlawful  interest 
(say,  ten  per  cent),  he  cannot  have  the  eight 
t>er  cent;  much  less,  the  excess  of  two  per 
cent  And,  second.  If  the  debtor  shall  have 
paid  unlawful  interest  (1.  e.  the  excess  over 
the  lawful),  he  may  have  that  excess  back, 
by  action  or  by  counterclaim,  and  as  much 
again,  but  be  cannot  have  back  that  which 
was  lawful,— the  eight  per  cent  In  this 
case.  If  the  debtor  pursues  the  second  remedy, 
be  is  met  by  the  act  of  limitations.  If  he 
pursues  the  first  remedy,  the  answer  is,  the 
creditor  Is  not  asking  to  recover  interest  ac- 
crued before  25th  March,  1898.  That  has 
been  paid  and  accepted  as  interest  and  Is  a 
completed  transaction,  the  opening  of  which 
the  statute  does  not  expressly  or  by  Implica- 
tion warrant  The  case  of  Clark  v.  Hunter, 
2  Speer,  83,  was  cited  by  plalntUTs  counsel 
to  sustain  his  contention.  The  question  was 
not  made  there.  I  think  the  case  at  bar  Is 
governed  by  the  principles  stated  by  Chief 
Justice  Mclver  la  Hardin  v.  Trimmler,  80 
S.  C.  391,  9  S.  B.  342.  But  did  the  receipt 
of  the  unlawful  Interest  at  the  times  herein- 
before stated,  to  wU,  on  12th  September, 
ISSe.  and  March,  1883,  defeat  the  right  of  the 
creditor  to  recover  any  interest  accruing 
since  25th  March,  1898  (that  was  the  day  up 
to  which  the  debtor  paid  and  the  creditor  re- 
ceived all  interest  then  due)?  Section  1  of 
the  act  of  187"  declares  that  no  Interest  above 
the  lawful  rate  shall  be  taken.  Section  2  de- 
clares that  the  lending  ot  money— therefore 


the  taking  of  interest— at  an  unlawful  rate 
shall  limit  the  creditor's  recovery  to  the  prin- 
cipal sum,  without  Interest  and  without  costs. 
16  St  at  Large,  p.  325. 

"I  am,  therefore,  of  the  opinion  the  defend- 
ant Mrs.  Eva  Harker  Horner  is  entitied  to 
the  process  of  this  court  to  recover  only  the 
principal  sum  of  $1,500,  and  no  more." 

W.  T.  Gary,  for  appellant  G.  W.  Croft 
for  respondents. 

McIVER,  C.  J.  (after  stating  the  facts). 
Some  time  in  September,  1899,  the  plaintiff 
brought  this  action  against  the  heirs  and 
creditors  of  her  intestate,  John  Thomas  But- 
ler, to  marshal  the  assets  of  bis  estate;  to 
sell  real  estate,  in  aid  of  the  personalty,  for 
the  payment  of  his  debts;  to  enjoin  his  cred- 
itors from  suing  at  law,  and  requiring  them 
to  prove  their  demands  under  the  proceedings 
in  this  case.  Accordingly  an  order  was 
granted  requiring  the  creditors  to  prove  their 
demands  before  the  master,  and  in  pursuance 
of  this  order  the  defendant  Eva  Harker  Hor- 
ner presented  her  demand;  and  the  only  ques- 
tion presented  by  this  appeal  Is  as  to  the 
amount  of  the  demand  which  she  is  entitied 
to  have  established  as  a  debt  due  by  the  In- 
testate. This  demand  is  evidenced  by  a  note 
bearing  date  the  26th  of  March,  1891,  for 
$1,600,  payable  on  the  25th  of  March,  1892, 
"with  interest  after  maturity  at  the  rate  of 
eight  per  cent,  per  annum,"  which  note  was 
secured  by  a  mortgage  of  realty  executed 
by  the  intestate,  John  Thomas  Butier.  It 
appears  from  the  testimony,  and  the  fact 
Is  so  found  by  the  circuit  Judge,  to  which 
finding  there  is  no  exception,  that  seven  pay- 
ments on  account  of  interest  were  made  by 
the  intestate  In  his  lifetime,  the  amounts  and 
dates  of  which  are  set  out  in  the  circuit  de- 
cree, a  copy  of  which  should  be  Incorporated 
by  the  reporter  in  his  report  of  the  case. 
Two  of  these  payments  show  on  their  face 
that  they  were  in  excess  of  the  lawful  In- 
terest stipulated  for  In  the  contract,  to  wit 
the  payment  made  on  the  12th  September, 
1892,  and  the  payment  made  on  the  23d 
of  March,  1893,  because  It  is  expressly  stated 
in  the  receipts  given  therefor  that  they  were 
each  made  for  six  months'  interest  on  the 
note,  and  the  amount  received— $75  in  each 
instance— clearly  shows  that  the  Interest  was 
computed  at  the  rate  of  10  per  cent,  instead 
of  8  per  cent,  as  stipulated  for  In  the  note; 
that  Is  to  say,  2  per  cent  in  excess  of  the 
lawful  rate.  Upon  this  state  of  facts  the 
general  question  presented  by  this  appeal  is 
as  to  the  effect  of  these  two  payments  of 
usurious  interest;  the  appellant  contending, 
as  we  understand  It:  (1)  That  even  assum- 
ing that  the  original  contract  was  not  taint- 
ed with  usury,  yet  by  reason  of  these  two 
payments  of  usurious  Interest  the  contract 
became  infected  with  usury  at  the  time  of 
such  payments,  and  therefore  the  appellant 
was  entitled  to  a  credit  on  the  princlpnl  sum 
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due  of  the  amount  of  those  two  payments, 
as  well  as  the  amount  of  all  subsequent 
payments;  (2)  that,  In  addition  to  such  cred- 
its, the  appellant  Is  also  entitled  to  a  credit 
for  the  amount  of  double  the  sum  of  the 
excess  of  Interest  over  the  lawful  rate  Includ- 
ed in  those  two  payments.  These  two  ques- 
tions depend  entirely  upon  the  construction 
of  the  statute  in  regard  to  usury.  As  is  said 
in  2  Pom.  Eq.  Jur.  !  937,  "Since  the  Illegality 
of  usury  is  wholly  the  creature  of  legislation, 
the  proTisions  of  the  statute  must  furnish 
the  rule  determining  the  extent,  limits,  and 
occasion  of  relief."  The  provisions  of  our 
legislation  upon  the  subject  of  usury  are  to 
be  found  In  sections  1390  and  1391  of  the 
Revised  Statutes  of  1893;  and  the  questions 
which  we  are  called  upon  to  decide  In  this 
case  must  be  determined  by  a  proper  con- 
struction of  the  .language  use  in  those  two 
sections  without  regard  to  the  amendments 
made  by  the  act  of  1898  (22  St  at  Large,  p. 
749),  for  It  Is  expressly  declared  In  that  act 
"that  this  act  shall  not  apply  to  contracts 
made  before  It  goes  into  effect";  and  as  that 
act  was  approved  on  the  10th  day  of  Febru- 
ary, 1896,  and  did  not  go  Into  effect  for  20 
days  thereafter,  and  as  the  contract  here 
In  question  was  made  before  the  act  of  1888 
went  into  effect,  it  Is  quite  certain  that  the 
provisions  of  the  act  of  1898  cannot  be  ap- 
plied to  this  case.  The  provisions  of  sections 
1300  and  1391  are  as  follows: 

"Sec.  1390.  No  greater  rate  of  interest  than 
seven  per  centum  per  annum  shall  be  char- 
ged, taken,  agreed  upon  or  allowed  upon 
any  contract  arising  in  this  state  for  the 
hiring,  lending  or  use  of  money  or  other  com- 
modity, except  upon  written  contracts,  where- 
in by  express  agreement  a  rate  of  Interest  not 
exceeding  (8)  eight  per  cent  may  be  charged. 
No  person  or  corporation  lending  or  advan- 
cing money  or  other  commodity  upon  a  great- 
er rate  of  interest  shall  be  allowed  to  recover 
In  any  court  of  this  state  any  portion  of  the 
Interest  so  unlawfully  charged;  and  the  prin- 
cipal sum,  amount  or  value  so  lent  or  ad- 
vanced, without  any  Interest,  shall  be  deem- 
ed and  taken  by  the  courts  of  this  state  to 
be  the  true  legal  debt  or  measure  of  damages, 
to  all  intents  and  purposes  whatsoever,  to  be 
recovered  without  costs:  provided,  that  the 
provisions  of  this  section  shall  not  apply  to 
contracts  or  agreements  entered  Into,  or  dis- 
counts or  arrangements  made  prior  to  the 
first  of  March,  1890. 

"Sec.  1391.  Any  p«-s(Mi  or  corporation  who 
shall  receive  as  interest  any  greater  amount 
than  is  provided  for  In  the  preceding  section 
shall,  in  addition  to  the  forfeiture  therein 
provided  for,  forfeit  also  double  the  sum  so 
received,  to  be  collected  by  a  separate  action 
or  allowed  as  a  counter-claim  to  any  action 
brought  to  recover  the  principal  sum." 

Our  first  inquiry  Is  as  to  the  proper  con- 
struction of  the  language  of  these  statutory 
provisions  which  constitute  the  law  applica- 
ble to  this  case.    In  pursuing  this  Inquiry, 


we  do  not  think  that  much.  If  any,  light  can 
be  thrown  upon  the  subject  by  decisions  else- 
where, or  even  decisions  In  this  state  made 
before  the  lawmaking  power  had  declared 
in  the  language  employed  in  these  sections 
what  the  law  was  upon  the  subject  of  usury 
at  the  time  the  contract  here  In  question  was 
entered  Into.  Of  course,  any  decisions  made 
by  this  court  since  that  time  must  be  con- 
sidered as  binding  upon  us,  unless  the  court 
shall  see  fit  to  reverse  or  modify  the  same,  or 
any  one  of  them.  An  analysis  of  the  language 
used  la  section  1390  shows  clearly  that  the 
first  object  was  to  declare  what  should  be 
the  lawful  rate  of  interest  in  this  state,  and 
the  second  object  was  to  declare  what  should 
be  the  effect  of  charging,  taking,  agreeing 
upon,  or  allowing  a  rate  of  Interest  in  excess 
of  that  prescribed  in  the  section.  It  is  equal- 
ly clear  that  the  rate  of  Interest  fixed  by  this 
statute  is  7  per  cent.,  but,  by  express  agree- 
ment in  writing,  a  rate  not  exceeding  8  per 
cent,  may  be  charged;  and,  as  the  contract 
here  in  question  does  contain  such  an  ex- 
press agreement.  It  may  be  said  that  the  law- 
ful rate  of  Interest  on  said  contract  is  8  per 
cent.  It  is  equally  plain  that  if  more  than 
that  rate  of  interest  has  been  charged,  taken, 
or  allowed,  then  the  effect  is  to  forbid  the  re- 
covery In  any  court  In  this  state  of  anything 
more  than  the  principal  sum  lent,  without  in- 
terest or  costs.  For  it  will  be  observed  that, 
nnder  the  express  terms  of  the  statute,  the 
prohibition  Is  not  only  against  charging,  but 
also  against  taking  or  allowing,  interest  in 
excess  of  the  lawful  rate;  and,  if  such  excess 
is  either  charged  or  taken  or  allowed,  then 
the  effect  is  to  prevent  a  recovery  In  any 
court  of  this  state  of  anything  more  than  the 
principal  sum  lent,  without  interest  or  costs. 
Proceeding,  then,  to  the  next  section  (1391), 
the  language  used  clearly  shows  that  its 
sole  object  was  to  provide  that  any  person 
who  should  receive  Interest  In  excess  of  the 
lawful  rate  should.  In  addition  to  the  forfei- 
ture provided  for  in  the  preceding  section, 
forfeit  also  double  the  amount  of  such  ex- 
cess, as  held  In  Hardin  v.  Trimmler,  30  S.  G. 
391,  9  S.  E.  342,  to  be  collected  by  a  separate 
action,  or  allowed  as  a  counterclaim  to  any 
action  brought  to  recover  the  principal  sum. 
Having  thus  stated  what  we  regard  as  the 
true  meaning  of  the  statutory  provisions  up- 
on the  subject  of  usury  which  are  applicable 
to  this  case,  we  proceed  to  Inquire  whether 
the  two  propositions  above  stated,  as  con- 
tended for  by  appellant,  can  be  sustained. 
In  the  first  place,  we  would  remark  that  we 
do  not  see  how  it  can  be  doubted  that  the 
contract  here  In  question  Is,  upon  its  face, 
free  from  the  taint  of  usury;  for  It  is  noth- 
ing more  than  a  contract  in  writing  by  which 
the  Intestate  promised  to  pay  the  defendant 
Horner  the  sum  of  $1,600  at  a  specified  time, 
with  interest  after  maturity  at  the  rate  ot 
8  per  cent  per  annum,  and  this,  as  we  have 
seen.  Is  expressly  permitted  by  the  statute. 
But  it  appears  from  the  findings  ot  tact  by 
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the  circuit  Judge,  to  which  no  exception  has 
been  taken,  that  two  of  the  payments  of 
Interest  made  by  the  Intestate  to  the  defend- 
ant Horner  under  the  contract  were  Infected 
with  usury,  as  the  interest  paid  was  at  the 
rate  of  10  per  cent,— 2  per  cent  in  excess 
of  the  lawful  rate;  and,  upon  well-settled 
principles,  this  tainted  the  whole  transaction 
with  usury.  Hence,  If  the  defendant  Horner 
was  seeking  to  recover  from  the  plaintiff,  as 
administratrix  of  the  deceased  debtor,  or, 
what  Is  practically  the  same  thing,  seeking 
to  establish  her  claim  against  bis  estate  un- 
der the  proceedings  in  this  case,  not  only  for 
the  principal  of  the  snm  loaned,  $1,500,  with 
Interest  thereon  at  the  stipulated  rate  since 
the  last  payment  of  interest  she  would  not 
be  allowed  to  do  so;  and  this  was  precisely 
what  the  circuit  Judge  held.  But  the  appel- 
lant contends  that  as  the  two  payments 
above  referred  to  Infected  the  whole  transac- 
tion with  the  taint  of  usury,  those  two  pay- 
ments, as  well  as  all  subseQuent  payments, 
should  be  treated  as  payments  on  the  princi- 
pal sum  loaned,  and  the  amount  of  the  claim 
which  the  defendant  Homer  should  be  allow- 
ed to  prove  against  the  Intestate  would  be 
only  the  balance  of  the  principal  snm,  $1,600, 
after  deducting  the  whole  amount  of  the  said 
payment  together  with  another  dedactl<Mi, 
which  will  be  considered  when  we  take  up 
the  second  proiKMltlon  contended  for  by  ap- 
pellant We  do  not  think  that  the  first  prop- 
osition contended  for  by  appellant  can  be  ni*- 
talned.  Section  1390  only  prohibits  the  re- 
covery of  any  Interest  upon  a  contract  taint- 
ed with  usury,  and  there  is  nothing  in  the 
statute  which  either  expressly  or  by  neces- 
sary implication  provides  that  Interest  paid 
for  or  to  the  commencement  of  an  action  up- 
on a  contract  Infected  with  usury,  and  cred- 
ited as  such,  shall  be  regarded  as  a  payment 
upon  the  principal  snm  loaned,  and  so  cred- 
ited. In  other  wwds,  section  1390  does  not 
purport  to  disturb  an  executed  transaction, 
but  simply  provides  that  where  the  power  of 
the  court  Is  invoked  for  the  enforcement  of 
a  contract  which  was  either  usurious  in  its 
Inception,  or  has  since  become  so,  by  the 
subsequent  payment  of  usurious  Interest  or 
by  any  other  means,  the  creditor  shall  not 
be  allowed  to  recover  anything  more  than 
the  principal  sum  loaned,  without  interest  or 
costs.  For  example,  If  A.  executes  his  note 
whereby  he  promises  to  pay  to  B.  a  specified 
snm  of  money  at  a  designated  time,  with  In- 
terest from  the  date  of  the  note  at  the  lawful 
rate,  and  the  contract  subsequently  becomes 
tainted  with  usury  by  the  payment  of  inter- 
est at  a  rate  in  excess  of  the  lawful  rate, 
sectl<Mi  1380  does  not  purport  to  disturb  such 
payment  by  declaring  that  It  shall  operate  as 
a  credit  on  the  principal  of  the  note,  but  sim- 
ply declares  that  if  the  payee  undertakes  to 
enforce  the  performance  of  such  contract  by 
any  proceeding  at  law,  he  will  not  be  al- 
lowed to  recover  anything  more  than  the 
principal  snm  loaned,  without  any  Interest  or 


costs;  but  this  cannot  affect  Interest  already 
paid  and  credited  as  such.  In  other  word», 
the  only  forfeiture  declared  by  section  1390 
Is  the  forfeiture  of  the  right  to  recover  any 
interest  or  costs  in  any  proceeding  in  any 
court  of  this  state  to  enforce  the  perform- 
ance of  a  contract  which  Is  either  usurious 
in  its  inception,  or  has  subsequently  become 
so. 

The  next  inquiry  is  whether  the  second 
proposition  contended  for  by  the  appellant 
can  be  sustained.  This  question,  as  well  na 
the  first  has  already  been  decided  adverse- 
ly to  the  contention  of  the  appellant,  in  the 
case  of  Allen  v.  Petty,  58  S.  C.  240,  38  S. 
E.  586;  and  this  would  ordinarily  be  suf- 
ficient to  dispose  of  this  case.  But,  as  coun- 
sel for  appellant  has  asked  and  obtained 
leave  to  review  that  case,  we  have  again 
carefully  reconsidered  the  whole  matter;  and 
while  we  might  content  ourselves  with  sim- 
ply saying  that  we  are  quite  satisfied  with 
the  conclusions,  as  well  as  the  reasons  there- 
for, as  set  forth  by  Mr.  Justice  Gary  in  bis 
opinion  in  that  case,  we  will,  in  deference 
to  the  zeal  and  ability  with  which  the  coun- 
sel for  appellant  has  pressed  his  views  in 
this  case,  proceed  to  present  some  addition- 
al views  in  support  of  the  conclusions  reach- 
ed in  the  case  of  Allen  v.  Petty  on  this  sec- 
ond question,  as  we  have  already  done  In 
reference  to  the  first  question.  The  second 
question  depends  largely,  If  not  entirely, 
upon  the  proper  construction  and  effect  of 
section  1391.  These  two  sections  (1390  and 
1391),  while  relating  to  the  same  subject 
(usury),  manifestly  provide  two  different  and 
distinct  remedies  for  the  debtor  who  has  ei- 
ther been  charged  with  usurious  interest  or 
from  whom  usurious  interest  has  been  re- 
ceived by  the  creditor.  By  the  former  (sec- 
tion 1300),  the  only  remedy  provided  for  a 
debtor  who  has  been  charged  with  usurious 
interest  or  from  whom  usurious  Interest  has 
been  taken,  is  the  forfeiture  by  his  creditor 
of  the  right  "to  recover  in  any  court  In  this 
state"  anything  more  than  the  principal  snm 
loaned,  without  Interest  or  costs.  By  the 
latter  (section  1391),  the  only  remedy  pro- 
vided for  the  debtor  Is  the  right  to  recover 
double  the  sum  In  excess  of  the  lawful  rate 
of  interest  which  has  been  received  by  his 
creditor,  either  by  a  separate  action,  or  by 
way  of  counterclaim  to  any  action  brought 
by  the  creditor  to  recover  the  principal  snm 
loaned.  That  these  two  remedies  are  ex- 
pressly recognized  to  be  distinct  and  differ- 
ent is  shown  by  the  language  used  in  sec- 
tion 1391,  where  It  Is,  In  terms,  declared  that 
the  penalty  Imposed  by  that  section  Is  "in 
addition"  to  the  forfeiture  provided  for  in 
the  preceding  section.  So  that  it  is  pertect- 
ly  clear  that  If  the  debtor,  J.  T.  Butler,  were 
still  living,  and  the  creditor.  Homer,  were  to 
bring  an  action  to  recover  the  amount  men- 
tioned in  the  contract  the  debtor,  Butler, 
would  have  a  right  to  invoke  the  benefit  of 
both  of  these  remedies.     But   the  precise 
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question  here  presented  Is  whether  the  plain- 
tiff, as  administratrix  of  the  deceased  debt- 
or, Butler,  can  invoke  the  remedy  provided 
by  section  1391,  by  bringing  a  separate  ac- 
tion for  the  recovery  of  the  pecuniary  penal- 
ty Imposed  by  that  section,  or,  what  Is  prac- 
tically the  same  thing,  set  up  as  a  counter- 
claim such  pecuniary  penalty  (for  a  counter- 
claim Is  nothing  but  a  cross  action)  to  a 
claim  which  the  creditor  is  seeking  to  en- 
force by  this  proceeding.  This  involves  the 
question  whether  the  right  of  action  to  re- 
cover a  penalty  survives.  That  question  is 
conclusively  determined  by  the  authorities 
cited  in  the  case  of  Allen  v.  Petty,  at  page 
245,  58  S.  C.  and  page  687,  36  S.  E.  While 
It  la  quite  true  that  the  personal  representa- 
tive of  the  debtor  may  avail  himself  of  the 
defense  of  usury  (27  Am.  &  Eng.  Enc.  Law, 
950),— a  doctrine  which  la  recognized  by  our 
own  case  of  Jeffo'les  v.  Allen,  29  S.  G.  606, 
7  8.  E.  832,— it  is  a  very  different  question 
whether  such  personal  representative  can 
maintain  an  action  to  recover  a  penalty  im- 
posed for  receiving  usurious  Interest  Such 
an  action  is  a  penal  action,  and  the  well-set- 
tled rule  of  the  common  law  that  such  right 
of  action  does  not  survive,  unless  there  is 
a  statute  giving  such  right,  must  be  applied. 
6  Enc.  Pi.  &  Prac,  at  pages  811,  812.  Now, 
In  this  state  we  never  had  any  such  statute 
until  the  passage  of  the  act  of  1898,  above 
referred  to,  which,  as  we  have  seen,  cannot 
be  applied  to  this  case.  This  is  a  legislative 
recognition  of  the  common-law  rule.  See, 
also,  21  Enc.  PL  &  Prac.  p.  366,  where  the. 
rule  Is  again  stated  In  this  language:  "As 
a  general  rule,  and  in  the  absence  of  stat- 
utory provisions  to  the  contrary,  a  right  to 
sue  for  the  recovery  of  a  statutory  penalty 
does  not  survive  the  death  of  either  party." 
And  amongst  oases  cited  from  12  states,  as 
well  as  from  the  supreme  court  of  the  United 
ed  States,  Is  our  own  case  of  Allen  v.  Petty, 
supra.  If  It  should  be  said  that  section  1391 
imposes  no  penalty  for  the  receipt  of  usu- 
rious Interest,  and  therefore  this  proceeding 
cannot  be  regarded  as  a  penal  action,  ore  In 
the  nature  of  such  action,  the  answer  is  ob- 
vious; for,  while  it  is  true  that  the  word 
"penalty"  is  not  used  In  that  section,  yet 
the  word  "forfeiture"  Is  used,  and  the  au- 
thorities show  that  those  two  words  are 
generally  used  synonymously.  See  titles 
"Forfeit"  and  "Forfeiture,"  13  Am.  &  Eng. 
Law  (2d  Ed.)  at  pages  1073-1080.  See,  also, 
16  Enc.  Pi.  &  Prac.  pp.  231,  232,  where  it  is 
said:  "A  statute  properly  designated  as  penal 
is  one  which  inflicts  a  forfeiture  of  muney  or 
goods  by  way  of  penalty  for  breach  of  its 
provisions,  and  not  by  way  of  fine  for  a  stat- 
utory crime  or  misdemeanor."  (Italic  ours.) 
And  at  page  234  of  the  same  valuable  work 
It  is  said:  "With  reference  to  penal  actions, 
the  worA  'penalty*  means  the  forfeiture  in- 
flicted by  a  penal  statute."  It  Is  clear, 
thoefore,  that  section  1301  is  a  penal  stat- 
ute, and  the  action  to  enforce  its  provisions 


must  be  regarded  as  a  penal  action.  We 
think,  therefore,  that  the  decision  in  the  case 
of  Allen  V.  Petty  is  fully  sustained  by  both 
reason  and  authority,  and  must  be  adhered 
to.  Under  this  view,  the  additional  groimd 
upon  which  the  respondent  asks  that  the 
Judgment  below  should  be  supported,  to  wit, 
that  the  claim  to  recover  the  penalty  Im- 
posed by  section  1391  Is  barred  by  the  stat- 
ute of  limitations,  cannot  arise,  and  need 
not,  therefore,  be  considered. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afiOrmed. 


BIRO  et  al.  r.  KBNDALI<  et  aL 

(Supreme  Court  of  South  Carolina.    Dec  6^ 

1901.) 

CSURT  —  PLBADINa  — PERSONAL  FRITILBOB- 

BUILDINO    ASSOCIATIONS— MORT- 

GAOB  FORECLOSORB. 

1.  Usury  must  be  pleaded  as  a  defense. 

2.  A  plea  of  usury  is  personal  to  the  mort* 
gaeor,  and  cannot  be  interposed  by  otheis. 

3.  A  junior  mortgagee  cannot  compel  a  build- 
ing and  loan  association  to  credit  on  the  first 
mortgage  dues  usurious  interest,  premiums,  and 
fines  received  by  it  from  the  borrower  on  his 
debt,  unless  there  is  a  stipulation  to  that  ef- 
fect 

4.  Where  a  member  of  a  building  and  loan 
association  borrows  money  from  it  and  pledges 
bis  stock  to  secure  the  loan,  be  is  no  longer  a 
member  thereof,  but  the  relation  of  debtor  and 
creditor  exists. 

6.  On  foreclosure  by  Junior  mortgagee,  in  de- 
termining amount  due  senior  mortgagee,  at- 
torney's fees  are  properly  included. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Townsend,  Judge. 

BUI  by  William  M.  Bird  &  Co.  against  F. 
D.  Kendall  and  others.  From  the  decree, 
plaintiffs  appeal.    Affirmed. 

The  circuit  decree,  omitting  formal  parts, 
is  as  follows: 

"This  Is  an  action  brought  by  the  plain- 
tiffs, the  holders  of  a  Junior  incumbrance, 
against  F.  D.  Kendall,  the  mortgagor,  to 
which  action  prior  Incumbrancers  and  also 
subsequent  Incumbrancers  are  made  parties. 
The  cause  was  referred  to  the  master  of 
Richland  county,  by  an  order  of  reference 
of  date  October  16,  1900,  to  compute  the 
amount  due  upon  the  plaintiffs'  mortgage  and 
Judgments,  and  to  ascertain  and  reiiort  the 
amoimt  due  upon  the  several  liens  set  up  h> 
the  answers,  together  with  their  priorities, 
with  leave  to  report  any  special  matter.' 
The  master  made  his  report  and  the  matter 
came  on  to  be  heard  before  me  upon  various 
exceptions  to  the  master's  report  These  ex- 
ceptions all  raise  practically  one  question, 
namely,  what  Is  the  amount  properly  due  by 
the  defendant  F.  D.  Kendall  to  bis  code- 
fendant  the  Georgia  State  Building  &  Loan 
Association.  There  was  no  contest  as  to  the 
order  of  the  priority  of  the  several  liens  set 
up  in  the  pleadings  and  offered  in  evidence, 
and  there  were  no  exceptions  to  iSie  master's 
report  upon  this  question,  which  report  sets 
forth  the  respective  rank  and  priority  of  the 
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farioiu  Hens  upon  tbe  mortgaged  premises. 
The  nature  and  character  of  the  contract  en- 
tered Into  by  and  between  P  X)  Kendall  and 
me  Georgia  State  Bnllding  &  Loan  Associa- 
tion, and  the  proper  method  of  calculating 
'(vbat  Is  due  under  that  contract,  as  against 
the  rights  of  the  plaintiffs  and  certain  of  the 
defendants  as  subsequent  incumbrancers,  and 
the  qoestion  of  the  right  of  said  association 
to  cbarge  an  attorney's  fee  under  Its  mort- 
gage, -were  tbe  questions  argued  before  me. 
The  arguments  on  both  sides  were  full  and 
elaborate. 

"I  find  the  following  facts:  On  December 
28,  1894,  the  defendant  Kendall  became  a 
meml>er  of  the  Georgia  State  •Building  A 
Iioan  Association,  and,  having  paid  the  mem- 
bership fee  required,  received  from  the  asso- 
ciation a  certificate  for  fifty  shares,  the  ma- 
tured value  of  each  share  being  |100,  under 
the  terms  of  which  he  agreed  to  pay  to  the 
association  '00  cents  per  month,  for  each 
share  held,  until  such  share  matures  or  is 
withdrawn.'  The  certificate  provides  that 
whenever  the  monthly  payments  on  any 
sliares,  together  with  the  profits  apportioned 
to  snch  shares,  amount  to  $100  per  share, 
the  holder  shall  be  entitled  to  withdraw  $100 
per  share  upon  the  surrender  of  his  certifi- 
cate; and  it  also  provides  for  ascertaining 
the  value  of  the  stoclc  in  case  of  withdrawal 
at  any  time  before  maturity.  On  Jtme  26, 
1895,  Kendall  obtained  an  advance  or  loan 
of  $5,000  from  said  association  upon  said 
fifty  shares  of  stock,  which  shares  were  there- 
upon assigned  over  and  delivered  to  said  as- 
sociation; and  at  the  same  time,  and  as  ad- 
ditional security,  Kendall  made  and  executed 
his  txHid  in  the  penal  sum  of  $10,000,  In 
which  It  is  recited  that  Bfendall  Is  tbe  holder 
of  said  fifty  shares  of  stock,  upon  which  he 
has  obtained  an  advance  of  $5,000,  subject 
to  the  by-laws,  rules,  and  regulations  of  said 
association,— the  condition  of  the  bond  being 
that  he  'shall  well  and  truly  pay,  or  cause 
to  be  pdid,  to  the  said  association,  on  or 
before  tbe  last  Saturday  in  each  and  every 
month,  until  the  said  stock  shall  mature  to 
the  par  value  of  $100  per  share,  the  sum  of 
S30  as  Installments  upon  said  stock,  and  the 
further  sum  of  $50  as  Interest  and  premium 
on  said  advance,  etc.,'— and  at  the  same  time 
made  and  executed  a  mortgage  upon  the 
property  on  Plain  street,  In  city  of  Columbia, 
mentioned  in  the  complaint  The  mortgage 
recites  the  condition  of  the  bond  as  above 
set  forth,  and  proceeds:  'Said  bond  being 
distinctly  made  and  to  be  construed  accord- 
ing to  the  statutes  and  laws  of  the  state  of 
Georgia,  and  the  final  settlement  of  said  ad- 
vance at  the  time  of  maturity  of  said  stock 
to  be  based  upon  the  repayment  of  said  ad- 
vance, with  interest  not  to  exceed  tbe  rate 
of  eight  per  cent  per  annum.'  The  mort- 
gage further  provides:  "Upon  condition,  nev- 
ertheless, that  if  the  said  party  of  tbe  first 
part  shall  well  and  truly  comply  with  and 
perform  all  the  covenants  and  conditions  in 


the  said  bond  mentioned,  according  to  the 
by-laws,  rules,  and  regulations  of  said  asso- 
ciation, then  this  present  indenture,  as  well 
as  the  said  obligation,  shall  be  void;  else  to- 
remain  of  full  force  and  virtue.  But  If  tbe 
said  party  of  the  first  part  for  the  space  of 
three  successive  months  during  the  period  ta 
maturity  of  sold  stock  falls  or  refuses  to  pay 
the  installments  on  the  same,  or  the  Interest 
and  premium  as  stipulated  in  the  said  bond, 
or  shall  further  fall  to  Insure  or  keep  In- 
sured the  Improvements  on  said  premises,  or 
shall  fall  to  pay  promptly  all  taxes  and  as- 
sessments which  may  be  chargeable  against 
said  premises,  or  any  part  thereof,  that  then 
and  from  thenceforth,  in  the  option  of  the 
said  party  of  the  second  part  It  shall  and 
may  be  lawful  for  the  said  party  of  the 
second  part  to  treat  the  entire  debt  due  and 
payable;  and  it  may  grant  bargain,  sell,  and 
dispose  of  the  said  hereby  granted  premises, 
and  all  benefit  and  equity  of  redemption  of 
the  said  party  of  the  first  part  therein,  ac- 
cording to  the  directions  of  tbe  act  of  the 
legislature  of  the  state  of  South  Carolina  in 
that  case  made  and  provided,  rendering  the 
overplus  of  the  purchase  money  to  be  obtain- 
ed for  the  same,  after  full  satisfaction  of  the 
principal  and  Interest  to  be  due  on  said  ob- 
ligation in  manner  aforesaid,  and  the  charges 
of  advertisement  and  sale  and  foreclosing 
the  same,  and  tea  per  cent  upon  tbe  amount 
of  indebtedness  recovered  in  snch  proceed- 
ings as  attorney's  fees  and  commissions  (if 
any  overplus  there  shall  be),  unto  the  said 
party  of  the  first  part  his  heirs,  executors, 
administrators,  or  assigns.'  It  is  provided  ia 
the  by-laws  that  borrowers  shall  pay  a  fixed 
premium  of  50  cents  per  month  on  each  $100 
borrowed,  and  that  the  rate  of  Interest  char- 
ged shall  be  six  per  cent  ■per  annum  on  the 
money  actually  loaned.  By-Iiiws,  art  7,  }  1. 
The  by-laws  provide  for  two  funds,  to  wit, 
the  loan  fund  and  the  expense  fund;  and 
they  also  provide  that  the  class  A  stock, 
which  is  the  class  to  which  the  stock  in  this 
case  belongs,  may,  after  a  certain  number 
of  payments  have  been  made,  be  withdrawn, 
and  thereui>on  the  holder  will  be  entitied  ta 
the  amount  paid  Into  tbe  loan  fund  as  dues 
(i.  e.  50  cents  out  of  each  60  cents  per 
month),  with  interest  not  in  excess  of  six  per 
cent  per  annum  for  the  average  time  on 
the  said  loan  fund  payments.  By-Laws,  art 
3,  !  8.  The  same  by-law  provides  for  a  with- 
drawal fee,  which  is  $3  upon  50  shares  of 
stock.  Tbe  by-laws  also  provide  for  a  fine 
of  10  cents  per  share  when  monthly  pay- 
ments are  not  made.  By-Laws,  art  4,  §  1. 
The  by-laws  also  provide  that  upon  the  re- 
payment of  loans  the  withdrawal  value  of 
the  stock  may  be  applied  as  a  credit  upon 
the  principal  debt  By-Laws,  art  7,  {  14. 
There  Is  no  dispute  as  to  the  amounts  paid 
by  Kendall  since  he  became  a  member  of 
this  association.  It  appears  that  he  made 
47  monthly  payments  of  stock  dues,  of  60 
cents  per  share  ($30),  aggregating  $1,410,  of 
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which  60  cents  per  share,  or  |25  per  month, 
went  Into  the  loan  fund,  aggregating  (1,175; 
41  monthly  payments,  Installments  of  interest 
and  premiums,  of  $50  each,  aggregating 
$2,050;  and  also  payments  of  fines  Incurred 
under  the  by-laws  for  nonpayment  of  dues, 
aggregating  $115.18.  The  evidence  shows, 
and  I  so  find,  that  these  payments  were  re- 
spectively applied  by  the  association,  whm 
received  by  It,  to  the  several  different  ac- 
counts as  stated  above,  in  accordance  with 
the  by-laws  (article  7,  {  13).  I  do  not  see 
upon  what  principle  the  plaintiffs  can  now 
object  to  the  application  of  the  payments  of 
the  sums  paid  to  it  by  Kendall.  As  long  as 
Kjendall  complied  with  his  contract  and  con- 
tinued to  pay  his  dues,  the  association  bad 
the  right  to  receive  the  money,  and  it  seems 
to  me  that  neither  Kendall  nor  the  plaintiffs 
here  can  now  object  to  the  application  which 
the  association  then  made  of  these  funds. 
Thompson  v.  Gllllson,  28  8.  C.  539,  6  S.  E. 
333.  The  payments  made  by  Kendall  were 
made  at  various  times,  and  during  the  years 
1899  and  1900  were  made  in  varying  amounts 
and  at  Irregular  Intervals.  The  last  amount 
paid  by  Kendall  was  the  sum  of  $150.  paid 
and  received  by  the  association  as  late  as 
April  11,  1900,  only  a  little  more  than  three 
months  before  the  commencement  of  this 
action;  the  summons  and  complaint  having 
been  lodged  on  July  19,  1900.  It  further 
appears,  and  I  so  find,  that  the  series  of 
stocli  to  which  the  certificate  issued  to  Ken- 
dall belongs  has  not  matured,  and  said  series 
of  stock,  including  said  certificate,  has  not 
reached  the  par  value  of  $100  per  share.  It 
also  appears,  and  I  so  find,  that  the  said 
association,  prior  to  this  proceeding,  waived 
any  right  it  may  have  had  under  Its  con- 
tract with  Kendall,  or  under  its  by-laws,  to 
declare  bis  entire  debt  due  and  payable,  and 
to  treat  him  as  In  default  Under  the  ex- 
press words  of  the  bond  and  mortgage  in 
this  case,  it  is  provided  that  the  bond  was 
distincUy  mnde  and  was  to  be  construed  ac- 
cording to  the  laws  of  the  state  of  Georgia. 
There  was  no  plea  of  usury,  and  no  question 
as  to  usury  was  raised.  The  Georgia  statute, 
approved  October  19,  1891,  was  in  evidence 
in  this  case.  It  provides,  'that  no  fines,  in- 
terest or  premiums  paid  on  loans  In  any 
building  and  loan  association  shall  be  deem- 
ed usurious.'    1  Laws  1890-91,  p.  181,  {  8. 

"Let  us,  therefore,  in  the  first  place,  ascer- 
tain what  was  the  contract  entered  Into  by 
Kendall,  and  what  was  the  nature  of  that 
contract  In  the  first  place,  on  December 
28,  1894,  Kendall  subscribed  to  fifty  shares 
of  stock  in  the  association,  and  thereupon 
obligated  himself  to  pay  to  the  association 
60  cents  per  month  for  each  share  held,  of 
which  60  cents  went  into  the  loan  fund,  and 
10  cents  Into  the  expense  fund.  Now,  what 
Is  the  contract  evidenced  by  the  bond  and 
mortgage  subsequentiy  executed  on  June  29, 
1805?  Kendall  borrows  the  sum  of  $5,000 
on  the  said  50  shares  of  stock,  and  obligates 


to  pay  the  sum  of  $30  as  Installments  on  said 
stock,  and  $50  as  interest  and  premium  upon 
the  amount  loaned;  said  payments  to  be 
made  monthly  until  the  said  stock  shall  ma- 
ture and  be  of  the  par  value  of  $100  per 
share.  The  mortgage  further  provides:  'Said 
bond  being  distinctly  made  and  to  be  con- 
strued according  to  the  statute  and  laws  of 
the  state  of  Georgia,  and  the  final  settlement 
of  said  advance  at  the  time  of  maturity  of 
said  stock  to  be  based  upon  the  repayment  of 
said  advance,  with  Interest  thereon  not  to 
exceed  the  rate  of  eight  per  cent  per  annum.' 
Now,  my  construction  of  this  contract  is 
that  it  means  that  Kendall  obligated  himself, 
subject  to  the  by-laws,  rules,  and  regulations 
of  the  association,  to  pay  the  sum  of  $30  as 
installments  on  his  stock,  and  the  sum  of 
$50  as  interest  and  premium  for  each  and 
every  month  until  his  50  shares  of  stock 
should  mature  and  reach  the  par  value  of 
$5,000,  and  that  the  clause  In  the  mortgage 
above  quoted,  providing  that  the  interest 
should  not  exceed  the  rate  of  eight  per  cent 
per  annum,  applies  only  to  a  final  settlement 
at  the  time  of  the  maturity  of  said  stocli. 
It  will  be  observed  that  the  wording  of  the 
clause  In  question  is  essentially  different 
from  the  wording  of  the  bonds  In  the  cases 
of  Association  v.  Powell,  55  S.  C.  316,  33  S. 
E.  355,  and  Association  v.  Ouzts,  54  S.  G.  215, 
32  S.  E.  303.  The  provisions  in  the  bonds  in 
those  cases  provide  that  no  greater  rate  than 
eight  per  cent,  shall  be  charged  upon  a  final 
settiement  with  the  association,  which  has 
been  construed  to  mean  a  final  settiement 
made  at  any  time  during  the  life  of  the  asso- 
ciation, while  in  the  case  at  bar  it  la  dis- 
tinctiy  expressed  that  the  provision  as  to 
eight  per  cent  only  applies  to  a  final  settie- 
ment made  at  the  time  of  the  maturity  of 
the  stock.  I  therefore  hold  that  the  amount 
due  by  Kendall  is  the  sum  borrowed,  to  wit. 
$5,000,  and  interest  and  premiums  at  the 
rate  of  $50  per  month  for  the  time  the  loan 
has  been  running  up  to  the  commencement 
of  this  action  and  the  filing  of  the  answer  of 
the  association,  which  was  sixty-one  months, 
amounting  to  $3,050,  making  a  total  of  $8,- 
050,  from  which  must  be  deducted  the  aggre- 
gate amount  of  Interest  and  premiums  paid 
from  the  date  of  the  loan,  to  wit  $2,050  (said 
amount  having  already  been  applied  to  the 
payment  of  said  Interest  and  premiums  to 
said  extent),  leaving  $0,000,  which  amount 
must  still  further  be  reduced  by  the  'with- 
drawal value  of  the  borrower's  stock,  ascer- 
tained by  the  method  provided  in  the  by-laws 
of  the  association.  Section  3  of  article  S  of 
the  by-laws  provides  the  method  of  determin- 
ing the  withdrawal  value  of  a  member's 
stock.  It  will  be  observed  that  it  applies  to 
nonborrowing  members  as  well  as  to  borrow- 
ing members.  A  nonborrowing  member  of 
this  association,  whether  In  default  or  In 
good  standing,  with  all  his  dues  fully  paid, 
can  only  withdraw  by  receiving  the  aggre- 
gate of  his  payments  into  the  loan  fund  plus 


Digitized  by  VjOOQiC 


&G) 


BIRD  V.  KENDALL. 


145 


interest  at  six  per  cent  for  tlie  average  time. 
Be  c&nnot  receive  what  is  called  In  tbls  case 
tije  'book  value-  of  his  stock,  to  wit,  the 
dividends  apportioned  upon  the  books  of  the 
a.<uioclatlon.  This  book  value  is  merely  the 
memorandum  to  show  when  the  stock  ma- 
tures; Its  maturity  being  such  time  as  the 
aggregate  loan  fund  payments,  together  with 
the  dividends  apportioned,  amount  to  (100 
per  share.  Now,  It  would  be  manifestly  un- 
jnst  to  allow  a  defaulting  member  the  tnll 
credit  of  the  dividends  apportioned,  while 
the  member  who  carries  his  stock  along  and 
pays  his  dues  promptly  must,  upon  with- 
drawal, accept  the  loan-fund  payments,  with 
six  per  cent.  Interest  for  the  average  time. 
The  application  of  any  snch  principle  would 
result  in  permitting  the  defendant  Kendall 
to  take  advantage  of  his  own  wrong.  In  my 
opinion  article  3,  i  3,  and  article  7,  S  14, 
of  the  by-laws  of  this  association,  show  that 
the  plain  Intention  of  those  by-laws  is  that 
a  member  whose  loan  is  being  foreclosed 
should  receive  credit  only  for  the  withdrawal 
valne  of  his  stock,  as  determined  and  pro- 
vided for  In  those  by-laws.  Accordingly  the 
withdrawal  value  of  Kendall's  stock  would 
be  the  amount  paid  into  the  loan  fund,  to 
wit: 

47  loan-tnnd  pajrmenU  at  |X tUlTB  M 

To  vblch  must  be  added  Interest  at  S  per 
cent,  for  tlM  averace  time 2S5  E9 

tl,430  St 

Less  wltbdnnral  tee I  S  00 

Less    flues 99  82       lOS  M 

Nat  balaaos 11,327  77 

"The  statement  would  then  stand  as  fol- 
lows: 

To  amount  of  loan 15,000  OS 

To  interest  and  preminms  from  JvlIj 
1,  UK,  to  August  1.1100,61  montbs, 
at  »M....Tr!T 11,060  00 

Leas  interest  and  pramlttms  paid 
trom  July,  UK,  np  to  date 2,060  00    1,000  00 

To  balance {(,000  00 

Leas  witbdrawal  value  ot  stock  Auguat  1, 
1900    1.S27  77 

To  amount  due  August  1,  IMO 14,072  23 

"My  conclusion,  therefore,  to  that  the 
amount  due  upon  the  bond  and  mortgage  of 
the  association  when  It  exercised  its  option 
to  declare  the  debt  due  and  payable,  upon  the 
filing  of  its  answer,  after  the  commencement 
of  this  action,  was  $4,672.23,  upon  which 
amount  it  to  entitled  to  Interest  at  the  rate 
of  six  per  cent,  per  annum  up  to  the  date  of 
thto  decree,  making  $4,796.87,  which  Is  the 
amount  which  defendant  association  is  en- 
titled to  recover  against  its  codefendant, 
KendalL 

"I  fnlly  agree  with  the  master  that  the  as- 
sociation Is  entitled,  nnder  the  terms  of  its 
mortgage,  to  ten  per  cent,  upon  the  amount 
recovered  in  this  proceeding  for  attorney's 
fees,  to  wit  $479.68,  being  ten  per  cent  upon 
$4,T96w87.  There  is  a  material  difference  be- 
tween the  provision  as  to  attorney's  fees  In 
the  mortgage  in  the  case  of  Association  v. 
McCartha,  43  S.  O.  72,  20  S.  E.  807,  and  In 
40  S.E.-10 


the  mortgage  In  the  case  at  bar.  I  think  that 
the  terms  and  context  of  the  mortgage  in  the 
case  at  bar  give  notice  to  subsequent  pur- 
chasers and  creditors  that  the  holder  of  the 
mortgage  would  be  entitled  to  the  attorney's 
fee  which  is  claimed  In  this  proceeding.  In 
the  McCartha  Case  the  provision  for  attor- 
ney's fee  Is  clearly  confined  to  a  case  where 
a  sale  Is  made  by  mortgagee  under  the  i>ower 
contained  In  the  mortgage,  and  where  the 
deed  is  to  be  made  and  executed  by  mortga- 
gee In  the  name  of  mortgagor  pursuant  to 
such  a  sale.  There  is  nothing  in  the  mort- 
gage in  the  McCartha  Case  to  Indicate  that 
the  provision  as  to  attorney's  fee  applies  In 
the  event  of  a  proceeding  in  court  On  the 
other  hand,  I  think  that  there  is  enough  In 
the  mortgage  in  the  case  at  bar  to  show  that 
the  provision  as  to  attorney's  fee  applies  in 
the  event  of  a  sale  under  a  proceeding  in 
court  such  as  the  present  one.  There  is  no 
provision  in  this  mortgage,  as  there  is  In  the 
McCartha  mortgage,  providing  for  the  mak- 
ing and  execution  of  a  deed  by  mortgagee  in 
name  of  mortgagor;  and  this  strengthens  the 
view  which  I  have  taken,  that  under  this 
mortgage  a  sale  under  order  of  court  in  a 
proceeding  for  that  purpose  was  in  contem- 
plation of  the  parties.  The  fact  that  the  de- 
fendant association  sets  up  its  mortgage  as 
against  a  codefendant  cannot  affect  the  ques- 
tion. Selbert  v.  Todd,  31  S.  C.  206,  9  S.  E. 
822,  4  L.  R.  A.  606;  Branyan  v.  Kay,  83  S. 
0.  283,  11  8.  B.  970.  Besides,  the  general 
rule  Is  that  a  mortgage  Is  valid  against  subse- 
quent purchasers  and  creditors  when  Its 
terms  and  provisions  give  reasonable  notice 
ot  the  Incumbrance  intended  to  be  created. 
1  Jones,  Mortg.  88  70,  845;  15  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  756,  756,  758.  And  I  hold 
that  the  terms  and  provisions  of  the  mort- 
gage in  the  case  at  bar  embody  reasonable 
notice  of  an  attorney's  fee  being  chargeable 
In  a  proceeding  such  as  the  present  one.  I 
think  that  under  the  by-laws  of  this  associa- 
tion, It  had  the  right  to  charge  fines  upon  a 
default  in  the  payments;  and  I  find,  as  a 
matter  of  fact,  that  the  fines  charged  are 
reasonable." 

From  this  decree  the  plaintiff  appeals  on 
following  exceptions: 

"(1)  Because  his  honor  erred  in  overruling 
plaintltTs  exceptions  to  the  master's  report, 
to  wit:  First  that  the  master  erred  In  re- 
fusing to  allow  the  $115.18  fines  found  by  him 
to  have  been  paid  the  association  by  the  de- 
fendant Kendall  as  a  credit  on  the  amount 
he  found  due  on  the  bond  and  mortgage  of 
the  association  on  81st  March,  1899;  second, 
because  he  erred  In  allowing  defendant  as- 
sociation an  attorney's  fee  under  the  mort- 
gage In  this  case  as  against  the  plaintiff,  be- 
cause the  fee  provided  for  in  the  mortgage 
only  attaches  when  the  sale  is  made  and  the 
money  disbursed  by  the  association,  and  not 
when  the  sale  is  made  by  the  court;  third, 
because,  under  a  proper  statement  the 
amount  due  the  association  on  November  7, 
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1900,  Is  $2,720.00,  and  he  erred  In  not  ao 
finding. 

"(2)  Because  his  honor  erred  In  holding,  as 
against  plaintiff,  that  the  clause  in  the  mort- 
gage proyldlng  that  the  final  settlement  be 
based  upon  the  repayment  of  the  advance, 
with  Interest  thereon,  not  to  exceed  Die  rate 
of  eight  per  cent  per  annum,  iipplies  'only 
to  a  final  settlement  at  the  time  nt  the  ma- 
turity of  the  stock,'  and  not  to  the  case  at 
bar. 

"(8)  Because  his  honor  erred  In  holding 
that,  as  against  plaintiff,  the  amount  due  by 
Kendall  on  the  loan  is  '$3,000,  and  Interest 
and  premiums  at  the  rate  of  |50  per  month 
for  the  time  the  loan  has  been  running  up 
to  the  time  of  the  commencement  of  this  ac- 
tion and  the  filing  of  the  answer  of  the  as- 
sociation,' and  In  not  holding  that  the  amonnt 
due  was  |5,000,  with  Interest  at  eight  per 
cent  per  annum  from  the  date  of  the  loan 
to  the  date  of  default  Ist  April,  1899. 

"(4)  Because  his  honor  erred  In  holding 
that  August  1,  1900,  was  the  date  for  strik- 
ing a  balance,  whereas  he  should  have  held 
31st  March,  1899,  the  date  of  the  default,  the 
period  for  striking  such  balance. 

"(5)  Because  his  honor  did  not  find  as  a 
fact  that  the  moneys  paid  by  Kendall  to  the 
association  were  applied  to  the  association 
at  the  time  of  their  payments  In  liquidation 
of  bis  arrears  in  the  order  of  their  default 
and  the  application  so  made  and  credited  by 
the  association  paid  all  arrears  In  full  to  the 
31st  December,  1898. 

"(6)  Because  he  erred  In  finding  that  the 
association  prior  to  this  proceeding  waived 
any  right  it  may  have  had,  under  Its  con- 
tract with  Kendall  or  under  Its  by-laws,  to 
declare  the  entire  debt  due  and  payable,  and 
to  treat  him  as  In  default*;  there  being  no 
sufficient  evidence  to  support  such  a  finding 
of  waiver. 

"(7)  Because  be  erred  In  holding  that  the 
'withdrawal  valu^  of  the  stock,  ascertained 
by  the  method  i»-ovided  for  In  the  by-laws 
of  the  association,  'Is  the  proper  amount  witb 
which  to  credit  the  debt,'  whereas  be  should 
have  held  that  $8.20,  the  undisputed  bo<* 
value,  is  the  proper  credit  under  the  contract 
as  against  plaintiff. 

"(8)  Because  he  erred  In  holding  'that  the 
terms  and  provision  of  the  mortgage  in  this 
case  embody  reasonable  notice  of  an  attor- 
ney's fee  being  chargeable  in  a  proceeding 
such  as  the  present  one.' 

"(9)  Because  he  erred  In  holding,  as 
against  the  plaintiff,  that  the  association  has 
the  right  to  charge  fines  upon  default  in 
payments,  and,  as  matter  of  fact,  fines  char, 
ged  are  reasonable,  and  In  charging  the  loan 
with  $99.82  fines  as  accrued  since  default, 
and  In  allowing  the  said  fines  to  be  deducted 
from  the  amount  of  the  loan  payments, 

"(10)  Because  his  honor  erred  in  charging 
the  loan  with  $1,000  as  Interest  and  premium 
accrued  since  default,  whereas  he  should 
have  held  that  the  contract  was  tvoken  and 


the  debt  became  due  and  payable  on  81st 
March,  1899,  and  carried  Interest  thereafter 
at  six  per  cent 

"(11)  Because  his  honor  should  have  held 
that  the  debt  became  due  three  months  after 
the  default  was  shown  by  the  entries  of  the 
association  on  the  pass  book  of  defendant 
Kendall,  to  wit  Slst  March,  1899,  and  that 
as  against  the  plaintiff  and  subsequent  IxHia 
fide  lien  creditors  without  notice,  the  amount 
due  the  association  should  be  ascertained  by 
adding  to  the  face  of  the  loan  Interest  at  the 
rate  of  eight  per  cent  per  annum  to  the  date 
of  default,  and  from  the  sum  so  ascertained 
deducting  the  amount  admittedly  paid  as 
dues.  Interest  premiums,  and  fines,  aggre- 
gating $3,576.18,  and  also  the  bcok  value  of 
$8.20  per  share  of  said  fifty  shares  of  stock, 
and  to  the  balance  so  ascertained  adding  In- 
terest at  six  per  cent  to  date  of  decree. 

"(12)  Because  his  honor  erred  In  holding 
that  at  the  date  of  the  decree  the  sum  of 
$4,796.87  is  due  the  defendant  association  un- 
der Its  mortgage  as  against  the  plaintiff  and 
other  subsequent  bona  fide  Incumbrancers,  and 
ordering  Judgment  for  said  amount  whereas 
be  should  have  held  the  amount  due  to  be 
$2,733.72  at  said  date." 

Allen  J.  Green,  for  appellants.  Jno.  P. 
Thomas,  Jr.,  for  respondent  building  and 
loan  association. 

aARY,  A.  J.  (after  stating  the  facts).  This 
Is  an  action  of  foreclosure  brought  by  the 
plaintiffs,  the  holders  of  a  Junior  mortgage 
and  Junior  Judgments,  against  the  defmdant 
F.  D.  Kendall,  who  was  the  mortgagor,  and 
other  defendants.  The  other  defendants 
were  Incumbrancers,  some  prior  and  some 
subsequent  to  the  plaintiffs'  mortgage  and 
Judgments.  The  defendant  Georgia  State 
Building  &  Loan  Association  Is  the  holder  of 
a  mortgage  prior  to  the  plaintiffs'  mortgage 
and  Judgments.  It  Is  admitted  that  {dalntUta 
had  no  notice,  other  tiian  disclosed  by  said 
defendant's  mortgage  as  recorded,  of  the 
terms  of  the  contract  betwera  said  Kendall 
and  said  association,  and  Is  a  subsequent 
creditor  and  purchaser.  The  action  was  com- 
menced on  July  19,  1900i  The  other  facts 
are  set  forth  in  the  decree  of  his  honor  the 
circuit  Judge,  which,  omitting  the  formal 
portion  thereof,  will  be  Incorporated  in  the 
report  of  the  case.  The  plaintiffs  appealed 
upon  exceptions,  which  will  also  be  reported. 
The  appellants'  attorney  In  his  argument 
states  that  it  will  not  be  necessary  to  con- 
sider the  exceptions  seriatim,  as  the  eleventh 
exception  Is  intended  to  embody  the  main 
contentions  of  the  appellants,  which  excep- 
tion Is  as  follows:  "(11)  Because  his  honor 
should  have  held  that  the  debt  became  due 
three  months  after  the  default  was  shown 
by  the  entries  of  the  association  on  the  pass 
book  of  the  defendant  Kendall,  to  wit,  Slst 
March,  1899,  and  that  as  against  the  plain- 
tiff and  subsequent  bona  fide  lien  creditors 
without  notice,  the  amount  due  the  aasocla- 
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tion  should  be  ascertained  by  adding  to  the 
face  of  the  loan  Interest  at  tbe  rate  of  eight 
per  cent  per  annum  to  the  date  of  default, 
and  from  the  sum  so  aBcertatoed  deducting 
the  amount  admittedly  paid  as  dues.  Interest, 
premloms,  and  fines,  aggregating  $3,675.18, 
and  also  the  book  value  of  $8.20  per  share  of 
said  fifty  shares  of  stock,  and  to  the  balance 
so  ascertained  adding  Interest  at  six  per  cent, 
to  date  of  decree."  Conceding  the  fact  that 
the  monthly  payments  of  dues.  Interest, 
premiums,  and  fines  when  made  by  Dr.  Ken- 
dall then  amounted  to  more  than  the  Interest 
due  on  the  bond  and  mortgage  which  he  ex- 
ecuted In  favor  of  the  building  and  loan  as- 
sociation, it  does  not  follow  that  the  plain- 
tiffs are  entitled  to  have  the  excess  credited 
as  payments  on  the  principal  of  the  said  In- 
debtedness. In  tbe  first  place,  the  question 
of  usury  Is  not  raised  by  the  pleadings,  and 
tbe  plalntlfFs  are  not  therefore.  In  a  position 
to  take  advantage  of  such  fact  Bank  t. 
MlUer.  38  &  G  175,  17  S.  E.  682;  Byan  v. 
Association.  50  S.  C.  185,  27  S.  E.  618,  62 
Am.  8t  Rep.  831.  In  the  second  place,  the 
plea  of  osuiy,  in  a  case  like  this,  is  personal 
to  the  mortgagor,  and  could  not  be  Interposed 
by  the  plalntifCs.  Allen  t.  Petty,  68  S.  G. 
240,  36  S.  B.  686;  Zelgler  T.  Maner,  63  S.  & 
115,  30  &  E.  829,  68  Am.  St  Rep.  812;  Tur- 
ner r.  Association,  47  S.  a  387,  25  S.  E.  27& 
Tbe  act  of  188S  (22  St  at  Large.  749)  relative 
to  arary  is  not  applicable  to  this  case.  Tbe 
payments  of  the  monthly  Installments  of  dues. 
Interest,  premiums,  and  flues  were  made  in 
pursuance  of  stipulations  in  the  contract  be- 
tween Dr.  Kendall  and  tbe  building  and  loan 
■Mociatlon  when  he  became  a  member  there- 
ot,  and  there  is  nothing  in  that  agreement 
nor  any  snbsequent  agreement  showing  that 
tbe  excess  beyond  Interest  at  the  rate  of  8 
per  cent  pa  annum  was  to  constitute  pay- 
ments upon  the  principal  of  tbe  sum  borrow- 
ed from  said  assoclatlou.  If  the  association 
received  from  Dr.  Kendall  sums  of  money 
which  It  had  no  right  to  collect  It  was  for 
him,  and  not  the  plaintiffs,  to  recover  tbe 
same.  In  the  absence  of  a  stipulation  to  that 
effect  Buch  sums  did  not,  by  operation  of 
law,  become  payments  upon  the  principal  of 
bis  Indebtedness  to  tbe  associatlcm  seaired 
by  the  mortgage.  To  allow  the  appellants 
the  benefit  of  said  payments  in  excess  of  tai- 
toest  at  the  rate  of  8  per  cent  per  annum 
would  accord  to  them  advantages  to  which 
they  would  not  have  been  entitled  if  they 
set  up  the  plea  of  usury  and  it  had  been 
sustained.  For,  even  if  Dr.  Kendall  had  in- 
terposed the  plea  of  usury  against  the  asso- 
ciation, and  it  had  appeared  that  tbe  asso- 
ciation took  from  him  Interest  In  excess  of 
tbe  legal  rate,  this  would  not  have  converted 
tbe  Interest  into  a  payment  on  the  said  prin- 
cipal. This  question  has  sn  recently  been  dis- 
cussed in  an  elaborate  opinion  by  Mr.  Chief 
Justice  Mclver  in  the  case  of  Butler  v.  But- 
ler. 40  S.  E.  138,  Just  filed,  that  we  deem  It 
only  necessary  to  refer  to  that  case  to  sus- 


tain this  proposition.  Under  this  construc- 
tion of  the  law.  It  is  Immaterial  for  us  to 
consider  whether  the  debt  became  due  on  tbe 
Slst  March,  1880,  as  contoided  by  the  ap- 
pellants. 

It  Is  also  unnecessary  to  consider  the 
question  as  to  the  book  value  of  the  shares 
of  stock  for  which  Dr.  Kendall  subscribed, 
for  the  following  additional  reasons  to  what 
has  been  said:  When  a  person  subscribes 
for  shares  of  stock  and  becomes  a  member  of 
a  building  and  loan  association,  and  there- 
after borrows  money  from  the  association, 
pledging  his  shares  of  stock  to  secure  its 
payment  he  thereby  practically  ceases  to  be 
a  member  of  the  association.  The  new  re- 
lation between  him  and  the  association  is 
that  of  debtor  and  creditor,  and  It  can  only 
recover  from  him  the  principal  of  the  sum 
loaned,  together  with  the  legal  rate  of  in- 
terest There  are  dicta  in  some  of  our  cases 
contrary  to  this  statement  of  the  law,  but 
after  mature  deliberation,  this  court  baa 
reached  the  conclusion  Just  mentioned. 

In  so  far  as  the  right  to  attorney's  fees  is 
concerned,  this  court  is  satisfied  with  the 
conclusions  reached  by  the  circuit  Judge,  for 
the  reasons  stated  by  him  in  decree.  These 
views  practically  dispose  of  all  tbe  excep- 
tions. 

It  is  the  judgment  of  this  court  that  the 
Judgment  <tf  the  circuit  court  be  aSavaei. 


GREENVILLE  COUNTY  ▼.  SPARTAN- 
BURG COUNTY  et  al. 
(Supreme  Court  of  South   Carolina.     Aug.  t, 
1801.) 

AWARD— VAUDITY— APPOINTMENT     OF     ARBN 
TRATORS— APPEAL,— RBHGARINO. 

1.  In  the  absence  of  fraud  or  palpable  mis- 
take, apparent  on  the  face  of  an  award,  in  an 
action  to  enforce  the  same  the  court  should 
sustain  the  majority  of  the  arbitrators,  though 
the  third  arbitrator  could  not  attend  final  meet- 
ing after  notice. 

2.  Where  a  statute  providing  for  arbitration 
between  two  counties  gives  the  county  super- 
visor the  right  to  appoint  an  arbitrator  within 
six  months,  and  ttie  one  so  appointed  declines 
to  act,  the  appointment  of  another  after  the 
time  fixed  is  valid. 

8.  Where  an  arbitrator  is  treated  by  the  par- 
ties as  such,  they  cannot  thereafter  object  to 
the  legality  of  his  appointment. 

4.  Where  the  court  overloolted  the  correction 
of  a  typographical  error  which  caused  an  erro- 
neous statement  as  to  the  pleading,  it  Is  no 
ground  for  rehearing,  where  the  court's  deter- 
mination was  reached  irrespective  of  such 
pleading. 

Appeal  from  common  pleas  circuit  court  of 
Spartanburg  county;  Gagev  Judge. 

Action  by  the  county  c^  Greenville  against 
the  county  of  Spartanburg  and  others  to  en- 
force award  of  arbitrators.  From  a  Judg- 
ment dismissing  the  complaint  plaintiff  ap- 
peals.   Reversed. 

Tbe  following  is  so  much  of  tbe  complaint 
as  states  the  first  cause  of  action,  and  the 
answer  thereto: 
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"(1)  Tbat  the  plaintiff  Is  a  body  politic  and 
corporate  under  the  laws  of  the  state  of 
South  Carolina.  (2)  That  the  defendant  the 
county  of  Spartanburg  Is  a  body  politic  and 
corporate  under  the  laws  of  the  state  of 
South  Carolina.  (3)  That  the  defendants  W. 
L.  Epps  and  L.  P.  Epton  are,  respectively, 
the  duly  appointed  and  qualified  treasurer 
and  auditor  of  the  county  of  Spartanburg. 

(4)  That  the  defendant  the  Pelham  Mills  is 
a  corporation  duly  chartered  and  organized 
under  the  laws  of  the  state  of  South  Carolina. 

(5)  That  for  many  years  there  has  existed  a 
dispute  between  the  counties  of  Oreenvllle 
and  Spartanburg  touching  the  location  of  the 
boundary  line  between  them,  beginning  at  a 
point  on  the  North  Carolina  line  near  Tryon 
Mountain,  and  running  to  a  point  on  Enoree 
river,  at  or  near  what  is  anciently  known  as 
•Abner'B  mill.'  (6)  That  various  Ineffectual 
efforts  have  been  made  to  compose  said  dis- 
pute, and  In  view  thereof  the  general  assem- 
bly of  the  state  of  South  Carolina  enacted  a 
joint  resolution,  approved  Qth  January,  1895, 
entitled  'A  Joint  resolution  to  provide  for  lo- 
cating the  boundary  line  between  Spartan- 
burg and  Greenville  counties  at  and  near  Pel- 
ham  Factory';  the  said  Joint  resolution  be- 
ing set  forth  In  fuU  In  21  St  at  Large,  p. 
1143.  (7)  That  In  compliance  with  the  terms 
of  the  said  resolution,  and  within  six  months 
from  the  approval  thereof,  the  supervisor  of 

Greenville  county,  on  the day  of , 

1895,  appointed  I.  H.  Harris(»  Its  surveyor; 
the  supervisor  of  Spartanburg  comity  oa  the 

day  of  ,  1895,  appointed  O.  E. 

Ladshaw  as  its  surveyor;  and  on  the 

day   of   ,    1896,    these   two   surveyors 

agreed  upon  W.  J.  Kirk  as  the  third  sur- 
veyor to  locate  the  boundary  line  as  afore- 
said. (8)  That  the  said  three  surveyors  went 
over  the  line  indicated  in  accordance  with  the 
Instructions  contained  In  said  Joint  resolu- 
tion, and  om  the  11th  day  of  March,  1896,  a 
majority  of  them,  to  wit,  I.  H.  Harrison  and 
W.  J.  Kirk,  met  at  Greenville,— notice  of  said 
meeting  having  been  previously  given  to  6. 
B.  Ladshaw,  the  other  surveyor,  who  de- 
clined to  attend,— and  agreed  upon  and  filed 
their  report,  fully  and  minutely  fixing  and 
locating  the  disputed  boimdary  Ihie.  (9)  Tbat 
the  said  surveyors  before  entering  upon  said 
survey  notified  the  supervisors  of  Greenville 
and  Spartanburg  counties  of  the  time  when 
they  would  begin  the  location  of  said  boun- 
dary line.  (10)  That  after  said  surveyors  had 
agreed  upon  their  report  they  made  three 
separate  certificates  of  the  location  made  by 
them,  one  of  which  they  deposited  In  the 
ofllce  of  the  county  board  of  commissioners 
of  Greenville  and  Spartanburg  coimtles,  re- 
spectively, and  one  In  the  office  of  the  secre- 
tary of  state,  and  In  all  three  of  said  offices 
the  same  were  duly  recorded.  (11)  That  the 
said  surveyors  have  erected  suitable  monu- 
ments, to  wit,  granite  posts,  to  preserve  the 
location  of  said  line  made  by  them.  (12) 
That  It  Is  impracticable  to  make  copies  of 


said  report,  and  the  plaintiff  craves  that  ref- 
erence thereto  on  file  in  said  offices  be  made 
as  often  as  may  be  necessary.  (18)  That  the 
defendant  the  county  of  Spartanburg  declines 
to  recognize  the  said  location  as  the  true 
boundary  line  between  It  and  the  plaintUC." 
The  defendants  the  county  of  Spartanburg 
and  W.  L.  Epps  and  L.  P.  Epton,  as  treas- 
urer and  auditor,  respectively,  of  the  said 
county,  answering  the  complaint  heredn,  by 
their  attorneys,  Hydrick  &  'Wll8<m,  respect- 
fully show  to  the  court:  "(1)  That  they  ad- 
mit the  allegations  of  the  paragraphs  thereof 
numbered  1,  2,  3,  4,  6,  and  13,  in  the  first 
cause  of  action,  and  so  much  of  the  para- 
graph numbered  3,  in  the  secrid  cause  of 
action,  as  alleges  that  the  auditor  and  treas- 
urer of  Spartanburg  county  have  refused  to 
recognize  the  said  locaticm  as  to  the  true 
boundary  line,'  and  deny  all  other  allegations 
therein  contained,  except  as  hereinafter  ad- 
mitted, explained,  or  modified.  (2)  That  the 
Joint  resolution  of  the  general  assembly  re- 
ferred to  in  paragraph  6  of  the  complaint 
does  not  upon  a  fair  interpretation  thereof, 
authorize  any  change  In  the  location  In  the 
boundary  line  between  said  counties^  which 
had  been  previously  established  by  the  con- 
stitution and  laws  of  the  state;  and,  in  so 
far  as  it  may  be  construed  as  doing  so,  it 
is  unconstitutional,  null,  and  void.  (8)  That 
the  terms  of  said  resolution  were  not  c<Hn- 
plled  with  In  the  appointment  of  said  sur- 
veyors, and  that  the  surveyors  so  appointed 
did  not  perform  the  dnty  with  which  they 
were  charged  in  accordance  with  the  direc- 
tions contained  In  said  resolution.  (4)  That 
before  the  work  of  locating  said  line  was 
begun.  In  order  to  facilitate  and  expedite  the 
work  of  gathering  the  necessary  data  for 
the  correct  location  thereof,  in  accordance 
with  the  terms  of  said  resolution,  the  said 
surveyors  agreed  that  they  would  use  two 
corps,— one  to  be  In  charge  of  Mr.  George  EI 
I^adshaw,  the  surveyor  appointed  by  the  su- 
pervisor of  the  county  of  Spartanburg,  and 
the  other  to  be  in  charge  of  Mr.  I.  H.  Har- 
rison, the  surveyor  appointed  toy  the  super- 
visor of  the  county  of  Greenville,— and  that 
the  chief  of  each  of  said  corps  should  pursue 
his  own  methods,  and  that  after  the  field 
work  had  been  done,  and  the  field  notes  work- 
ed over,  and  maps  and  charts  made,  they 
would  meet  and  discuss  their  differences.  If 
any,  with  the  third  surveyor,  Mr.  W.  J.  Kirk, 
and  endeavor  to  agree  upon  the  location  of 
said  line,  In  accordance  with  the  terms  of 
said  resolution;  it  being  understood  that  the 
said  third  surveyor,  Mr.  "W.  J.  Kirk,  would, 
durhig  the  progress  of  the  work  in  the  field, 
attend  and  ascertain  the  methods  and  ac- 
curacy of  the  work  done  by  each  corps. 
Tliat  after  the  field  work  had  been  done,  and 
before  Mr.  Ladshaw  had  had  time  to  work 
over  his  notes  and  prepare  the  necessary 
maps  for  the  final  discussion  of  the  questiou 
ns  to  the  correct  location  of  said  line,  Messrs. 
Harrison  and  Kirk  met,  and,   without  any 
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notice  of  time  or  place  of  their  meettng  hav- 
ing been  given  to  Mr.  Ladahaw,  they  made 
the  report  and  sketch  of  the  iocation  of  said 
line  mentioned  and  referred  to  In  the  com- 
plaint. That  said  report  bears  date  Maficb 
U,  1896,  but  Its  true  date  Is  April  11,  1888. 
That  on  April  10,  1896,  the  said  George  E. 
Ladshaw  wrote  a  letter  to  the  said  I.  H. 
Harrison,  and  thereby  notified  and  informed 
him,  in  substance,  that  he,  the  said  George 
E.  Ladshaw.  could  not  be  In  GreentlUe  until 
after  April  11,  1896,  and  that  he  would  not 
be  able  to  have  his  field  notes  prepared,  and 
the  necessary  plats  of  his  work  In  the  field 
made  for  conference  and  dlacuasion  as  to  the 
location  of  said  line,  until  after  said  last 
mentioned  date.  That  said  I.  H.  Harrison  re- 
ceived said  letter  before  said  report  was 
adopted  and  signed,  and  that  he  not  onl7 
did  not  notify  the  said  W.  J.  Kirk  of  Its  con- 
tents, or  of  the  facts  which  Its  contents  dis- 
closed, but,  on  the  contrary,  led  him,  the  said 
W.  X  Khrk,  to  believe  that  the  said  Geo.  E. 
Ladshaw  had  been  duly  and  regularly  notified 
of  the  time,  place,  and  object  of  their  meet- 
ing, and  that  the  said  George  E.  Ladshaw 
had  failed  and  refused  to  attend  the  said 
meeting,  thereby  depriving  the  county  of 
Spartanburg  of  any  representation  in  the  de- 
cision upon  the  location  of  said  line.  That 
said  conduct  of  the  said  I.  H.  Harrison  and 
the  said  conduct  of  I.  H.  Harrison  and  W. 
J.  Kirk,  in  meeting  and  deciding  upon  the  lo- 
cation o£  said  line,  and  In  adopting  and  sign- 
ing report.  In  the  manner  and  under  the  cir- 
cumstances aforesaid,  was  Improper,  unfair, 
partial,  and  contrary  to  law,  and  highly  prej- 
ndidal  to  the  rights  and  interests  of  the  de- 
fendant the  county  of  Spartanburg.  (4a) 
That  the  said  L  H.  Harrison  did  not  have 
the  proper  conception  of  his  duties  In  the 
premises.  That  be  did  not  consider  or  deem 
it  his  duty  to  act  fairly  and  impartially  be- 
tween said  counties  in  the  location  of  said 
line,  but  he  considered  and  deemed  himself, 
and  acted  throughout  as,  the  representative 
of  tbe  county  of  Greenville.  That  the  said  I. 
H.  Harrison  and  W.  J.  Kirk  were  greatly 
biased  and  prejudiced  in  favor  of  the  county 
ot  GreraiTllle  and  against  the  county  of  Spar- 
tanbnrg,  and  allowed  their  said  bias  and 
prejudice  to  Inflnence  and  control  their  Judg- 
ment In  tbe  location  of  said  line.  That,  gov- 
erned by, their  said  bias  and  prejudice,  and  a 
predetermined  intention  to  locate  said  line  so 
as  to  throw  the  whole  of  the  new  mill  of  the 
Feiham  Mills  into  Greenville  county,  without 
regard  to  the  evidence  as  to  the  true  and 
correct  location  of  said  line,  they  willfully, 
and  with  the  intention  to  accomplish  the  pur- 
pose aforesaid,  ignored  and  refused  to  cohsld- 
er  the  evidence  as  to  the  true  and  correct  lo- 
cation of  said  line  at  and  near  Pelham  Mills. 
That  the  evidence  which  they  so  ignored  and 
refused  to  consider  was  presented  to  them. 
Tbat  It  was  abundant  and  of  the  highest  and 
best  character,— some  of  it  of  the  same  char- 
acter and  other  of  a  higher  and  better  char- 


acter than  evidence  which  they  had  sought, 
received,  considered,  and  allowed  to  control 
their  judgment  as  to  the  location  of  said  line 
at  other  places.  That  on  account  of  this  said 
partiality,  bias,  and  prejudice,  and  their  said 
Ignoring  and  refusal  to  consider  tbe  evidence 
as  to  the  true  location  of  said  line,  they  did 
not  locate  the  true  boundary  line  between 
said  counties.  (4b)  That  the  said  I.  H.  Harri- 
son  and  W.  J.  Kirk  were  misled  in  their  loca- 
tion of  said  line,  and  did  not  locate  the  true 
boundary  line  between  said  counties  at  and 
near  Pelham  Mills  on  account  of  certain  mis- 
takes, to  wit:  First,  a  mistake  on  their  part 
In  supposing  that  a  certain  line  which  ap- 
peared on  a  tracing  of  a  plat  of  certain  prop- 
erty of  the  Pelham  Mills  made  for  their  use 
was  intended  to  represent  the  Indian  bound- 
ary line  or  the  county  line;  second,  a  mis- 
take on  the  part  of  tbe  person  who  made  tbe 
tracing  of  the  said  plat,  in  putting  tbe  said 
line  down  thereon  as  the  Indian  boundary 
line  or  the  county  line;  third,  a  mistake  on 
their  part  in  supposing  that  any  plat  of  any 
property  of  the  Pelham  Mills  showed  tbe 
Indian  boundary  line  or  the  county  line  in- 
tersecting Enoree  river  three  times;  f^urtb, 
a  mistake  on  their  part  in  supposing  that  cer- 
tain comers  of  the  lands  of  the  Feiham  Mills, 
which  are  on  or  near  the  line  located  by  them, 
are  on  the  boundary  line  between  said  coun- 
ties, or  on  the  Indian  boundary  line,  and  are 
represented  on  the  plat  of  the  property  of  the 
Pelham  Mills  as  being  on  either  one  or  the 
other  of  said  lines.  (5)  That  the  work  done 
by  Messrs.  Harrison  and  Kirk,  their  report, 
and  sketch  of  the  location  made  by  them, 
was  and  is  Incorrect  and  Inaccurate  In  many 
particulars,  and  especially  hi  that  they  claim- 
ed to  have  located  the  line  known  as  the  'Old 
Indian  Boundary  Line.'  That,  even  if  it 
should  be  adjudged  that  the  old  Indian 
boundary  line  is  the  true  boundary  line  be- 
tween said  counties,  then  defendants  allege 
that  Messrs.  Harrison  and  Kirk  did  not  lo- 
cate said  line,  and  that  upon  a  correct  loca- 
tion thereof  there  will  be  found  to  be  In  tbe 
county  of  Spartanburg  nearly  the  whole  of 
the  property  of  the  defendant  the  Feiham 
Mills,  and  a  great  deal  of  property,  both  real 
and  personal,  belonging  to  other  corporations 
and  persons  living  near  said  line,  whose 
names  and  the  amount  and  location  of  whose 
property  are  unknown  to  these  defendants, 
which  has  heretofore  been  returned  for  taxa- 
tion in  the  county  of  Greenville,  and  upon 
which  the  officers  of  aald  county  have  levied 
and  collected,  and  are  now  levying  and  col- 
lecting, taxes.  (6)  That  tbe  true  boundary 
line  between  said  counties  Is  a  straight  line 
beginning  on  the  North  Carolina  line  at  a 
stone  marked  'S.  C.,'  on  the  east  side  of  the 
Blackstock  road,  near  tbe  Tryon  Mountain, 
and  running  south,  one  degree  and  twenty- 
nine  minutes  and  seven  seconds  (magnetic) 
west  (August,  1896),  until  it  Intersects  the 
Knoree  river.  (7)  That  the  expenses  paid  by 
the  county  of  Spartanburg  upon  the  survey 
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amounted  to dollars,  and  that  the  coun- 
ty of  Greenville  Is  liable  for  one-half  thereof, 
and  Is  indebted  to  the  county  of  Spartanburg 
to  that  extent,  in  addition  to  the  taxes  here- 
tofore collected  by  the  offlcers  of  Greenville 
county  upon  property  located  in  Spartanburg 
county  as  aforesaid.  Wherefore  these  de- 
fendants pray  the  report  and  location  made 
by  Messrs.  Harrison  and  Kirlc  be  adjudged 
null  and  void,  and  that  they  be  canceled  of 
record,  and  that  the  true  boundary  line  be 
located  by  a  commissioner  or  commissioners 
appointed  by  this  court  under  its  instruction, 
and  for  such  other  relief  as  this  court  may 
deem  just  and  equitable." 

The  following  is  the  circuit  decree: 
"This  action  was  begun  in  September, 
1897.  The  complaint  states  four  causes  of 
action.  The  contention  before  me  was  only 
about  that  first  stated,  and  It  was  agreed  by 
counsel  that  the  other  causes  of  action 
should  wait  on  the  decision  of  the  first  The 
suit  is  to  enforce  an  award  made  by  com- 
missioners. The  commission  was  appointed 
to  locate  the  boundary  line  between  Spartan- 
bur^r  and  Greenville  counties  at  and  near 
Pelham  Factory,  pursuant  to  act  of  the  gen- 
eral assembly  approved  6th  January,  1895. 

21  St  at  Large,  pp.  1143,  1144.  The  cause 
was  prepared  with  great  elaboration.  The 
testimony  is  voluminous,  very  much  of  it 
of  a  scientific  character,  and  it  has  covered 
a  wide  range.  The  argument  was  so  thor- 
ough and  helpful  that  I  have  found  little 
difficulty  in  arriving  at  a  conclusion. 

"It  was  conceded  on  both  sides  that  the 
commission  undertook  to  do  more  than  the 
statute  directed.  It  undertook  to  locate  the 
line  betwixt  Greenville  and  Spartanburg 
from  the  state  line  on  the  north,  south  some 

22  miles  to  Bnoree  river.  The  statute  only 
directed  the  commission  to  locate  the  bound- 
ary line  between  Spartanburg  and  Green- 
ville counties  at  and  near  Pelham  Factory.' 
Pelham  Factory  is  located  on  Enoree  river, 
at  the  southern  terminus  of  the  artifldal  line 
run  by  the  commission.  The  history  of  the 
controversy  is  that  the  taxable  values  at  Pel- 
ham gave  rise  to  the  dispute,  so  that  the 
act  was  passed  to  rightly  locate  those  values, 
and  for  no  other  purpose.  Manifestly,  there- 
fore, all  the  work  of  the  commission  which 
undertook  to  locate  a  boundary  line  at 
points  other  than  'at  and  near  Pelham  Fac- 
tory' is  of  no  legal  force.  So  that  the  only 
question  is,  shall  the  line  located  by  the 
commission  at  and  near  Pelham  Factory  be 
approved  and  confirmed?  The  authority  of 
the  commission  lies  at  the  threshold  of  the 
action.  The  act  provides  'that  within  six 
months  after  the  approval  [thereof]  by  the 
governor,  the  supervisors  of  Greenville  coun- 
ty and  Spartanburg  county  shall  each  ap- 
point a  surveyor,  which  two  surveyors,'  etc. 
The  governor  signed  his  approval  on  5th 
January,  1896,  and  six  months  thereafter  ex- 
pired, 5th  July.  1895.  The  county  of  Spar- 
tanburg,   within   the   time   prescribed,   ap- 


pointed George  E.  Ledshaw  surveyor.  The 
county  of  Greenville  within  like  time  ap- 
pointed O.  J.  Bond  surveyor.  Bond  was  un- 
able to  act  when  the  time  to  make  the  sur- 
vey arrived,  and  after  the  5th  July,  1895.  the 
county  of  Greenville  appointed,  in  Bond's 
stead,  one  I.  H.  Harrison  surveyor.  At  some 
time,  about  Christmas,  1895,  Ladshaw  and 
Harrison  called  In  Wm.  J.  Kirk  as  the  third 
surveyor.  The  work  of  location  was  begun 
by  the  three  surveyors  on  10th  March,  189(;, 
and  was  completed  in  about  one  month 
thereafter.  The  lack  of  power  in  the  super- 
visor of  Greenville  to  appoint  a  surveyor 
after  5tk  July,  1895,  is  now  first  asserted. 
In  this  case  I  Incline  to  the  opinion  Harri- 
son's action  is  not  vitiated  by  reason  of  his 
belated  appointment  Under  other  circum- 
stances, the  question  would  be  a  serious 
one.  Nor  do  I  agree  that  the  report  is  of  no 
force  because  signed  by  only  a  majority  of 
the  surveyors.  The  three  surveyors  had  a 
public  duty  to  perform;  and  the  action  of  a 
majority,  after  conference  and  considera- 
tion, is  in  such  case  a  valid  action.  Abbp- 
viUe  Co.  V.  McMillan,  52  S.  C.  72,  73,  29  S.  E. 
540.  But  was  the  report  made  after  meet- 
ing and  after  considering  the  matters  re- 
ferred to  the  surveyors?  The  testimony  is 
conclusive  that  in  the  Add  survey  the  throe 
surveyors  had  little  conference,  and  that 
after  that  survey  they  had  no  conferenet*. 
and  DO  consideration  of  the  matter  referreti 
to  them.  In  the  field  survey  Mr.  Harrison 
organized  and  operated  his  own  corps,  septi- 
rate  and  apart  from  Mr.  Ladshaw,  and  Mr. 
Ladshaw  did  likewise.  Mr.  Kirk  took  no 
active  part  In  that  business,  but  was  gener- 
ally in  the  company  of  Mr.  Harrison's  par- 
ty, and  sometimes  with  Mr.  Ladshaw's  par- 
ty. This  arrangement  arose  partly  out  of  a 
dlfterent  conception  by  Harrison  and  Lad- 
shaw of  character  of  the  line  to  be  iocato<l. 
but  it  was  also  due  to  a  misconception  of 
both  men  of  the  necessity  of  conference  and 
of  consideration  in  such  matters.  The  field 
work  was  completed  in  March,  1896,  and  the 
surveyors  dispersed.  On  April  1st  Mr.  Lad- 
shaw, by  letter,  advised  Mr.  Harrison  that 
he  was  ready  for  a  conference.  On  April  Uth 
Mr.  Harrison,  by  letter,  advised  Mr.  Lad- 
shaw to  meet  him  at  Greenville  on  Thurs- 
day, 9th  April,  or  Friday,  10th  April.  Ou 
April  10th  Mr.  Ladshaw,  by  letter,  advisetl 
Mr.  Harrison  of  his  inability  to  meet  liiui 
at  the  time  designated,  and  assigned  r<'a- 
sons  therefor,  and  he  did  not  go.  On  lltli 
April,  on  Saturday,  in  the  afternoon,  Mr. 
Harrison  and  Mr.  Kirk  signed  the  report  in 
the  city  of  Greenville.  Mr.  Ladshaw's  let- 
ters were  written  from  Spartanburg;  Mr. 
Harrison's,  from  Walhalla.  The  award  thus 
made  is  that  which  the  plaintiff  a^s  to  be 
enforced.  It  was  made  without  a  conferen<-<.' 
of  the  three  surveyors,  and  without  a  rea- 
sonable opportunity  for  a  conference.  It  was 
made  without  the  joint  and  necessary  con- 
sideration of  the  three  men,  and  without  a 
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reasonable  opportunity  therefor.  It  la  tbere- 
tore  not  such  an  award  as  was  contemplated 
by  the  Btatntes,  and  Is  not  such  a  one  aa  a 
court  of  equity  ought  to  enforce. 

'1  am  satisfied  the  failure  of  the  surveyors 
to  meet  and  confer  was  not  due  to  any  un- 
worthy desire  to  take  advantage,  the  (Hie  of 
the  other,  but  that  it  resulted  from  a  lack 
of  conception  of  the  grave  duties  to  be  per- 
formed, and  the  way  in  which  they  should 
have  been  performed.  I  cannot  concur  with 
plaintiff's  opinion  that  Mr.  Ladshaw's  fun- 
damratal  conception  bf  the  line  to  be  ran 
was  so  different  from  that  of  Mr.  Harrison's 
as  to  render  a  conferuice  unnecessary.  If 
the  fact  be  that  these  men  differed  at  the 
start  so  radically  as  to  render  concurrence 
or  modification  of  their  views  impossiUe, 
in  that  event  the  action  of  Mr.  Harrison  and 
Mr.  Kirk  might  stand.  But  the  testimony 
does  not  warrant  the  finding  of  that  fact 
The  report  of  Mr.  Harrison  does  not  so  state 
the  iact;  and  Mr.  Harrison  testified  that 
he  never  told  Mr.  Ladshaw  that  be  dis- 
agreed from  his  principle,  for  it  was  not  his 
business  to  do  so,  as  he  did  not  want  to 
criticise  his  work.  Mr.  Kirk  testified  that 
Mr.  Ladshaw  did  not  explain  his  system  while 
In  the  field;  that  he  did  not  ask  Ladshaw 
for  any  information,  believing  that  aftor 
the  survey  was  completed.  In  the  conference 
be  would  have  a  talk  over  that  matter.  Mr. 
Ladshaw  testified  that  at  the  Block  House, 
in  the  beginning  of  the  survey,  Mr.  Harrl- 
fl<m  said  each  party  could  survey  accwdlng 
to  his  own  methods,  and  they  could  thereaft- 
er confer.  All  parties,  therefore,  at  the  start, 
expected  a  conference;  and  a  conference  at 
QreeovUle,  on  the  9th'  or  10th  April,  was  ac- 
tually arranged  for,  but  as  hereinbefore 
stated,  was  not  had.  The  difference  between 
Ladshaw  and  Harrison  consisted  chiefly  In 
a  construction  of  the  statute  from  which 
they  derived  their  powers.  The  former  was 
of  opinion  the  statute  directed  the  location 
of  a  straight  line  southward  from  the  Block 
House,  on  the  state  line,  to  Enofee  river,  at 
Abner'B  Mill.  The  latter  was  of  opinion  the 
statute  directed  the  location  of  the  true 
boundary  line  betwixt  the  counties,  without 
reference  to  straightness.  They  only  divid- 
ed on  the  law.  The  act  refers  to  the  Re- 
vised Statutes  of  1803  for  a  description  of 
the  course  and  length  of  the  line  of  division, 
and  in  this  language:  'In  accordance  with 
the  marks,  courses,  and  distances  set  out  in 
sections  419  and  433  of  the  General  Stat- 
utes of  1882,  being  sections  478  and  492  of 
the  Revised  Statutes  of  1893.'  The  descrip- 
tion of  the  Revised  Statutes  is  as  follows,  to 
wit:  'A  line  commencing  on  the  N.  O.  line 
at  stone  marked  "S.  C."  on  the  east  side 
of  Blnc^tock  road  near  the  Ttyon  Moun- 
tain, and  running  (8.  2  degrees  east)  22  miles 
and  64  chains,  or  until  it  intersects  the  En- 
oree  river  at  Abner's  Mill  on  said  river.'  The 
description  of  the  line  is  the  same,  both  in 
that  section  boundary  Greenville  and  that 


section  boundary  Spartanburg,  except  In  the 
last-named  section,  after  Abner's  Mill,  are 
added  the  words  'on  said  river.' 

"And  this  brings  us  to  the  real  contro- 
versy: Is  the  line  laid  down  by  the  report 
the  true  line  of  division  between  the  coun- 
ties? It  is  manifest  and  was  conceded  on 
all  sides,  that  the  act  of  6th  January,  1S95, 
could  not  and  did  not  direct  any  change  in 
the  line;  for  the  line  was  fixed  by  Const 
1868,  art  2,  {  3,  and  it  could  not  be  changed 
by  statute.  It  is  also  reasonably  manifest 
and  such  Tiew  was  not  contested  seriously, 
that  the  description  of  the  line  in  the  General 
and  Revised  Statutes,  S.,  2  degrees  E.,  from 
a  given  point  to  another  given  point,  does  not 
necessarily  mean  a  scientifically  straight  line. 
It  was  also  practically  conceded  by  all  par- 
ties that  the  true  line  of  division  is  the  goal 
desired,  and  that  such  true  line  is  what  Is 
known  as  the  'Cherokee  Indian  Boundary 
Line,'  and  It  is  crooked.  The  plaintiff  con- 
tends that  the  report  of  the  commission  is 
final,  as  to  the  true  line.  It  is  true  that  In 
some  instances  the  award  is  final,  and  nei- 
ther side  will  be  heard  to  question  its  cor- 
rectness. It  is  true  that  as  a  general  rule, 
a  court  will  not  review  the  findings  of  an 
award.  But  if  there  be  a  clear  error,  and  if 
the  action  be  in  equity  to  enforce  the  award. 
In  that  case  a  court  will  not  hesitate  to  set 
aside  the  award.  The  truth  is,  no  rule  of 
action  can  be  laid  down,  except  a  rule  so 
general  as  to  mean  nothing.  The  question 
here  is,  shall  this  award  be  enforced?  Not 
If  the  testimony  shows  It  to  be  clearly  wrong. 

1  am  thoroughly  satisfied  from  the  testimony 
of  Mr.  Harrison  that  his  paper  line  would 
not  conform  to  a  paper  line  of  the  Indian 
boundary,  and  that  his  line  actually  put  on 
the  ground  with  stone  monuments  is  not  such 
a  one  as  conforms  to  the  Indian  boundary 
line  there  now  present  and  that  the  monu- 
ments erected  by  him  are  of  so  little  value 
that  they  are  not  'suitable  monuments  to  pre- 
serve the  location,'  because,  if  removed,  they 
could  not  certainly  be  set  In  the  same  place 
they  now  occupy.  There  is  no  doubt  about 
the  starting  point  on  the  North  Carolina 
line.  The  Revised  and  General  Statutes  give 
the  course  from  there,  and  the  distance. 
There  is  grave  doubt  about  Abner's  Mill,  the 
southern  terminus  of  the  line  on  £boree 
i4ver;    and  a  scientifically  straight  line  S., 

2  degrees  E.,  from  the  starting  point,  is  con- 
fessedly a  wrong  line  of  division.  Th«:e 
was  a  survey  of  the  state  made  by  James 
Cook  some  time  before  1771,  pursuant  to  an 
act  of  the  council  chamber  passed  18th  April, 
1767  (4  St  at  Large,  p.  262).  A  copy  of  that 
survey  may  be  seen  In  I.  Carroll's  Historical 
Collections.  It  shows  the  Cherokee  Indian 
boundary  line  to  be  a  line  running  south 
from  the  N.  C.  line,  and  intersecting  on 
Reedy  river  another  line  running  northeast 
from  the  Tugeloo  river.  The  last  line  Is  the 
boundary  betwixt  Abbeville  and  Anderson 
counties.    Therefore  the  county  of  Spartan- 
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buiK  was  organized  pursuant  to  an  act  pass- 
ed 12th  March,  1785  (4  St  at  Lar^,  p.  66t). 
That  act  describes  the  westward  boundary 
of  Spartanburg  to  be  the  Indian  boundary 
line.  At  that  time  the  territory  immediately 
to  the  westward  of  that  line  belonged  no 
longer  to  the  Cherokees,  but  had  been  ceded 
by  them  to  the  state  about  1777.  Mills*  Sta- 
tistics, p.  672.  The  i^esent  QreenyUle  was 
a  part  of  that  ceded  territory.  Thereafter 
the  county  of  OreenTlUe  was  organized,  pur- 
suant to  an  act  passed  22d  March,  17Se  (7 
St.  at  Large,  p.  245).  The  act  refers  to  the 
territory  organized  into  Greenville  as  the 
'new  ceded  lands,'  and  describes  one  of  the 
boundaries  to  be  the  'Old  Indian  Boundary.' 
It  Is  not  manifest  where  the  statute  got  a 
descrlpti<»i  of  the  line.  It  first  appears  In 
Gen.  St.  1872,  pp.  139,  14a  The  supposition 
of  counsel  Is  that  the  description  there  found 
was  taken  from  Mills'  Statistics,  p.  724,— a. 
work  published  by  Robert  Mills  about  1826. 
Mills'  map,  made  In  the  early  twenties,  as 
a  part  of  his  Statistics,  describes  the  south- 
em  terminus  of  the  line  as  'Hutchings'  Mill 
and  C!otton  Factory,'  and  not  Abner's  Mill. 
The  map  does  not  give  the  course  found  In 
the  statute,  nor  the  distance;  nor  does  It 
specify  any  course  or  any  distance.  The 
scale  shows  the  distance  to  be  a  fraction  less 
than  22  miles.  Manifestly  the  statute  of  1872 
could  not  change  the  line  confirmed  by  the 
constitDtion  of  18G8  (article  2,  {  3).  I  have 
found  no  law,  enacted  before  1868,  adopting 
the  description  found  in  Mills'  Statistics. 
There  Is  a  statute,  passed  about  the  time  of 
the  Mills'  surrey,  giving  certain  persons  then 
making  a  surrey  of  the  state,  and  not  named, 
access  to  the  public  records  at  Columbia.  6 
St.  at  Large,  p  76.  I  conclude,  therefore,  that 
Mills'  Statistics  is  only  an  historical  work, 
and  the  description  given  there  of  the  dis- 
puted line  is  not  of  binding  force.  Mills'  at- 
las throws  no  light  on  It,  except  It  shows 
Hutchings'  Mill  to  be  on  the  Greenville  side. 
I  have  found  no  statute  which  changes  the 
boundary  described  in  these  two  acts,— the 
one  of  March,  1785,  and  the  other  March, 
1786. 

"My  conclusion,  therefore,  Is  that  the  old 
Indian  line  of  Cook's  survey  Is  the  true  line 
betwixt  the  counties,  without  reference  to  the 
course  named  In  statute,  and  without  refer- 
ence to  Abner's  Mill.  If  tbat  be  so,  and  If 
the  line  located  by  the  report  does  not  con- 
form thereto,  then  the  report  is  wrong,  and 
the  award  cannot  be  enforced.  It  may  be 
that  the  Harrison  line  is  In  the  neighl>or- 
hood  of  the  Indian  boundary,  but  the  very  ob- 
ject of  this  survey  was  accuracy.  It  Is  ad- 
mitted on  all  hands  that  a  part  of  the  Pelham 
Mills  lies  In  Greenville.  The  contest  Is  about 
the  mill  a>ected  in  the  past  ten  years.  Where 
does  It  He?  All  the  surveyors  testify  the  In- 
dian line  can  be  accurately  laid  down.  It  is 
not  a  case  for  approximations.  It  would  be 
unprofitable  to  go  through  the  testimony  to 
show  the  character  of  the  siurvey.    It  satisfies 


me  that  the  work  was  not  done  with  exact- 
ness; that  in  several  Instances  It  Is  mani- 
festly erroneous,  and  as  a  permanent  work 
it  is  of  no  value.  And  this  leads  me  to  a  con- 
sideration of  the  last  question,  to  wit,  shall 
the  report  be  recommitted  or  rejected;  and, 
if  rejected,  shall  new  commissioners  be  nam- 
ed to  locate  the  true  line  7  I  am  of  the  opin- 
ion It  would  not  be  wise  to  recommit  the 
matter  to  the  three  gentlemen  who  have  al- 
ready made  the  attempt  at  location.  There 
Is  some  authority  for  the  appointment  of  a 
new  commission  to  execute  the  work,  but  In 
this  case  the  defendant  is  in  possession  of 
the  disputed  territory,  and  has  nothing  to 
complain  of.  The  plalntlir  resists  the  ap- 
pointment of  commissioners  by  the  court  on 
the  ground  that  the  location  of  the  county 
line  is  a  question  of  policy  for  the  lawmak- 
ing power,  and  not  of  law  for  the  Judiciary. 
But  in  this  state  the  same  organic  law  which 
created  the  lawmaking  power  and  the  court 
created  also  the  counties  and  set  their  bound- 
aries. There  Is  as  little  authority  for  the 
legislature  to  Intervene  as  for  the  conrt  to  do 
so.  I  Incline  to  the  opinion  that  what  Is  a 
true  county  line  Is,  under  oar  constitution, 
a  question  of  law,  and  not  of  policy.  Howev- 
er, without  reference  to  the  legal  rights  of  ei- 
ther side  to  have  a  direction  by  the  court 
to  new  commissioners,  I  think  a  right  ad- 
justment of  the  controversy  can  be  best  and 
quickest  reached  by  vacating  the  award,  and 
stopping  there.  Wise  counsel  and  mutual 
co-operation  can  do  the  rest.  It  la  therefore 
ordered,  adjudged,  and  decreed  that  the 
award  made  herein  by  I.  H.  Harrison  and  W. 
J.  Kirk,  dated  lltb  April,  1886,  be,  and  the 
sanie  is  hereby,  set  aside  and  made  null  and 
void.  It  is  further  ordered  that  the  com- 
plaint be  dismissed." 
From  this  Judgment  the  plaintiff  appeals. 

Ansel,  Cothran  &  Cotbran  and  T.  K.  Earle, 
for  appellant  D.  E.  Hydrlck  and  Stanyarne 
Wilson,  for  appellees. 

JONES,  J.  (after  statUig  the  facts).  This 
action  was  Instituted  to  enforce  an  award 
by  a  board  of  aurveyors  appointed  under  the 
provision  of  a  Joint  resolution  of  the  general 
assembly  approved  January  5,  1895,  provid- 
ing for  the  location  of  the  boundary  line  be- 
tween Greenville  and  Spartanburg  counties, 
at  and  near  Pelham  Factory.  This  appeal 
comes  from  the  decree  of  Judge  Gage  dis- 
missing the  complaint  which  decree  Is  of- 
ficially reported  herewith.  For  a  full  state- 
ment of  the  issues  presented  by  the  plead- 
ings, the  reporter  will  insert  in  his  r^)ort 
hereof  a  ct^y  of  the  complaint  as  to  the  first 
cause  of  action,  which  alone  concerns  this 
appeal,  and  a  copy  of  the  answer  thereta 
The  three  surveyors  appointed  were  Geo.  B. 
Ladsbaw,  appointed  by  the  supervisor  of 
Spartanburg  county;  I.  H.  Harrison,  ap- 
pointed by  the  supervisor  of  Greenville  coun- 
ty; and  William  J.  Kirk,  chosen  by  the  two 
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above-named  sutreyon.  These  survejon  on 
March  10,  1896,  met  at  the  stone  near  Tryon 
Mountain,  and  from  that  point  began  the 
work  of  location.  The  surveyors  differed  at 
the  outset  as  to  what  they  were  required  to 
do  under  the  Joint  resolution.  The  joint  res- 
olution (21  St.  at  Large,  p.  1143)  enacted  that 
the  "three  surveyors  shall  locate  the  bound- 
ary  line  between  Spartanburg  and  Oreen- 
ville  counties,  at  and  near  Pelham  Factory, 
in  accordance  with  the  marks,  monumoits, 
courses  and  distances  set  out  In  sections  419 
and  433  of  the  General  Statutes  of  1882,  be- 
ing sections  478  and  492  of  the  Bevised  Stat- 
utes of  1883,  vol.  I."  The  description  of  the 
boundary  line  between  Greenville  and  Spar- 
tanburg counties  contained  in  section  492, 
supra,  is  as  follows:  "Commencing  on  the 
Nortb  Carolina  line  at  a  stone  marked  'S. 
C  on  the  east  side  of  Blackstock's  road  near 
Tryon  Mountain  and  running  south  2  degrees 
east  twenty-two  miles  and  sixty-four  chains, 
or  until  it  intersects  the  Enoree  river  at  Ab- 
ner's  Mill  on  said  river,"  etc.  Ladshaw'a 
view  was  that  the  statute  required  a  survey 
of  a  new  and  straight  line  on  the  statutory 
course,  with  declination  of  needle  reduced  to 
the  time  of  Salman's  survey,  in  1820,  while 
Harrison's  view  was  that  the  statute  re- 
quired a  location  or  retracing  of  the  old  line 
between  the  counties  known  as  the  "Indian 
Boundary,"  which  was  described  as  "south, 
2  deg.  east."  Kirk  agreed  with  Harrison's 
view.  Two  corps  were  organized,— one  un- 
der Ldidshaw  and  one  ander  Harrlaon,— and 
each  party  proceeded  to  "locate"  the  line 
according  to  his  plan  with  a  view  to  a  con- 
ference afterwards.  During  the  survey. 
Kirk  seems  to  have  been  sometimes  with 
Ladsbaw's  party,  but  generally  with  Har^ 
rison's.  No  conference  was  had  along  the 
line  among  the  three  surveyors,  except  once 
at  the  stone  at  Gap  Creek  road,  which  Har- 
rison and  Kirk,  upon  the  testimony  taken, 
concluded  was  a  mark  of  the  Indian  bound- 
ary line  which  they  were  endeavoring  to 
locate.  Ladshaw  completed  his  line  about 
March  28,  1886,  and  left  the  field,  while 
Harrison  and  Kirk  remained  a  day  or  two 
longer.  On  April  1,  1896,  Ladshaw  wrote 
to  Harrison  as  follows:  "Having  completed 
my  preliminary  survey,  and  working  over 
my  notes,  shall  be  ready  for  a  conference 
with  yourself  and  Capt  Kirk  when  you  shall 
have  gottoi  ready  with  your  work.  Please 
advise  me."  By  registered  letter,  dated 
April  6,  1896,  Harrison  wrote  in  reply:  "I 
will  be  glad  to  meet  you  in  Greenville  aa 
Thursday,  8th,  or  Friday,  10th,  next,  as  Mr. 
Klrfc  writes  me  you  will  be  absent  on 
Wednesday  next  Will  remain  In  Greenville 
until  Saturday  evening,  lltb.  Will  take  un- 
til that  time  to  finish  plats,"  etc.  To  which 
Ladshaw,  by  letter  dated  April  10,  1886,  re- 
plied: "Your  favor  of  the  6tb  Inst  at  hand 
and  noted.  I  am  sorry  that  business  en- 
gagements made  some  time  ago  will  pre- 
clude the  possibility  of  my  reaching  Green- 


ville for  several  days;  also  my  brother  and 
partner  is  aids.,  and  we  have  been  unable 
to  prepare  the  work  for  inspection  as  yet. 
Will  write  you  again  as  soon  as  possible." 
Kirk,  who  resides  at  Cokesbury,  in  Green- 
wood county,  was  In  Greenville  oa  the  9tb 
and  10th  for  a  conference,  having  been  noti- 
fied by  Harrison.  Harrison,  in  his  testi- 
mony, says:  "On  the  11th,  Mr.  Kirk  came 
to  my  room  and  asked  me  if  I  had  heard  any- 
thing from  Mr.  Ladshaw.  I  told  him  I  had 
not  That  was  early  on  the  11th,  and  be 
says,  'Well,  what  do  you  propose  to  do?  and 
I  told  him  I  didn't  know  whether  to  wait 
any  longer  or  not  A  young  lady  had  prepar- 
ed these  tepovtB.  I  was  done,  and  got  the 
copies  and  read  them  over.  After  doing 
that,  we  signed  them.  He  carefuUy  read 
that  report  himself,  and  examined  this  orig- 
inal there.  I  don't  know  whether  this  is  the 
one  or  not  I  made  three  of  them."  When 
asked  whether  he  received  Ladsbaw's  let- 
ter before  he  made  and  filed  those  reports, 
Harrison  answered:  "I  received  that  letter 
there.  I  believe  I  did.  I  won't  be  positive. 
I  suppose  I  did,  though."  And  Harrison 
states  that  he  thinks  he  got  the  letter  after 
he  left  Greenville.  The  reports  were  filed 
some  time  after  the  11th,  and  this  may  ex- 
plain the  apparent  inconsistency  between 
the  statements  of  Mr.  Harrison.  We  con- 
clude, upon  the  whole  testimony,  that  at 
the  time  of  the  making  of  the  award  by  Har- 
rison and  Kirk  in  the  absence  of  littdabaw. 
Harrison  had  not  received  the  letter  of  Lad- 
fdiaw.  The  circuit  Judge  in  his  decree  says: 
"I  am  satisfied  the  failure  of  the  surveyors 
to  meet  and  confer  was  not  due  to  any  un- 
worthy desire  to  take  advantage  the  one  of 
the  other,  but  that  it  resulted  from  a  lack 
of  conception  of  the  grave  duties  to  be  per- 
formed, and  the  way  in  which  they  should 
have  been  performed." 

In  view  of  the  foregoing,  we  think  appel- 
lant's first  exception  la  well  taken,  and  must 
be  sustained.  That  exception  Is  as  follows: 
"Because  the  circuit  Judge  erred  In  holding 
that  the  award  of  the  surveyor^  was  made 
'without  a  reasonable  opportunity  for  a  con- 
ference. It  was  made  without  the  Joint  and 
necessary  consideration  of  three  men,  and 
without  a  reasonable  opportunity  therefor,'— 
whereas  the  testimony  clearly  shows,  and 
the  Judge  should  have  held,  and  erred  in  not 
holding,  that  each  of  the  surveyors  had  due, 
definite,  and  sufficient  notice  of  the  time 
and  place  of  the  conference  to  be  held,  to 
wit  In  the  city  of  Greenville,  S.  C  on  April 
8,  9,  10,  and  11,  1896;  and  the  Judge  erred 
in  not  holding  that  under  these  circumstan- 
ces, Harrison  and  Kirk  could  legally  meet 
and  make  the  report  and  award  In  the  ab- 
sence of  Ladshaw,  they  being  a  majority  of 
the  board,— especially  so  when  the  testimony 
shows  that  they  had  remained  In  Greenville 
several  days  under  said  appointment  and 
hearing  nothing  from  Ladshaw."  Whatever 
may  be  the  rule  elsewhere,  the  rule  in  this 
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fitate  is  that  an  award  by  a  majority  of  arbi- 
trators Is  valid,  whether  the  matter  sn^mlt- 
ted  be  private  or  under  a  rule  of  court  (Ix>ck- 
jart  T.  Kldd,  2  Mills,  OcoBt  217;  Leatberwood 
▼.  Woodroof,  2  Brev.  380),  or  by  contract  of 
ttae  partfea  (Black  v.  Pearson,  1  McCord,  137), 
or  whether  the  matter  be  public,  as  In  this 
«a8e  (Abbeville  Ck>.  v.  McMiUan,  62  S.  C.  72, 
29  S.  B.  640).  In  all  cases,  however,  the  ar- 
bitrators should  confer;  but  If,  after  due  no- 
tice, one  of  the  arbitrators  fall  for  any  rea- 
son to  attend  the  appointed  conference,  the 
majority  may  lawfully  proceed  to  make  the 
award.  In  2  Am.  &  Eng.  Enc.  Law,  646,  it 
is  stated,  with  numerous  citations:  "Where 
the  submission  provides  for  the  appointment 
x>t  two  arbitrators,  who  are  to  choose  a  third 
to  act  with  them,  if  one  of  the  arbitrators, 
for  any  reason,  stays  away  from  the  meet- 
ings, unless  it  be  by  fraud  on  the  part  of 
the  other  arbitrators  or  the  parties,  after  he 
has  received  due  notice  and  has  been  givoi 
an  (^portunlty  to  attend,  the  others  may  de- 
cide without  him,  and  their  award  be  up- 
held." In  this  connection  we  call  attention 
to  the  allegation  In  the  eighth  paragraph  of 
the  complaint,  expressly  admitted  in  first 
paragraph  of  the  answer,  viz:  "That  the 
said  three  surveyors  went  over  the  line  Indi- 
cated in  accordance  with  the  InstructiMis 
contained  In  said  Joint  resolutiMi,  and  on  the 
11th  day  of  March,  1896,  a  majority  of  them, 
to  wit,  I.  H.  Harrison  and  W.  3.  Kirk,  met 
fit  Greenville,— notice  of  said  meeting  having 
been  previously  given  to  W.  E.  Iiadshaw,  the 
other  surveyor,  who  declined  to  attend,— 
and  agreed  upon  and  filed  their  report,  fully 
and  minutely  fixing  and  locating  the  disputed 
boundary  line."  The  object  of  submitting 
a  controversy  to  arbitrators  Is  to  secure  a 
settiement  of  the  matter  In  dispute  by  a 
tribunal  of  the  parties'  own  choosing,  which 
shall  do  substantial  Justice  without  being  re- 
stricted by  the  technical  rules  of  law.  Oonrts 
favor  awards,  and  will  Indulge  every  reason- 
able presumption  to  uphold  them,  and  who- 
«ver  assails  them  has  the  burden  of  clearly 
establishing  their  invalidity.  The  Joint  reso- 
iution  manifestiy  contemplated  a  final  settie- 
ment of  the  boundary  dispute,  and  provided 
for  a  tribunal  to  be  selected  by  the  dispu- 
tants. The  same  general  rules,  therefore, 
must  be  observed  In  this  case  as  In  the  case 
of  an  award  by  arbitrators  appointed  vaiiev 
a  rule  of  court  at  by  contract  of  the  parties. 
-To  avoid  an  award,  the  resisting  party  must 
show  that  the  arbitrates  (1)  exceeded  their 
power,  in  which  case  the  award  may  never- 
theless be  held  valid  as  to  the  separable  part 
-of  the  award  which  Is  within  the  terms  of 
submission  (McCall  v.  McGaU,  36  S.  C.  86, 
15  S.  E.  348);  or  (2)  there  must  be  shown 
fraud,  corruption,  or  partiality  on  the  part  of 
the  arbitrators;  or  (3)  some  gross  and  palpa- 
ble mistake  of  law  or  fact,  appearing  on  the 
face  of  the  award,  or  by  admission  of  the 
iirbltrat(«s,   which   materially   affected   the 


award,  and  made  it  operate  ctMitrary  to  the 
intention  of  the  arbitrators  (Alwyn  v.  Per- 
kins, 3  Desaus.  297;  Mulder  v.  Cravat  2  Bay, 
370;  Askew  v.  Kennedy,  1  Bailey,  46;  Aikeu 
V.  Bolan,  1  Brev.  239,  2  Am.  Dec.  660;  ^Iver 
V.  Ross,  1  Brev.  293;  BoUmann  v.  Bollmann, 
6  S.  0.  42;  Rounds  v.  Manutactuiing  Co.,  58 
B.  G.  333,  36  S.  E.  714).  The  cases  disUncUy 
hold  that  the  court  will  not  retry  the  matter 
submitted  to  arbitration  on  its  merits.  The 
testimony  will  not  Justify  a  conclusion  that 
there  was  any  fraud,  corruption,  or  partiality 
on  the  part  of  the  arbitrators,  and  we  do  not 
understand  that  the  circuit  court  so  held.  As 
it  seems  to  us,  however,  the  circuit  court  fell 
Into  the  error  of  practically  retrying  the  dis- 
pute submitted  to  the  arbitrators,  and  refus- 
ing to  enforce  the  award  because  upon  the 
testimony  taken  at  the  trial  he  reached  the 
condusiMi  that  the  disputed  boundary  bad 
not  been  accurately  located.  There  was  no 
mistake  of  law  on  the  part  of  the  arbitra- 
tors, for  the  circuit  court  (as  we  think,  c<»- 
rectiy)  agreed  with  ttie  view  of  Harrison 
and  Kirk  that  It  was  their  duty  under  the 
statute  to  locate  the  old  Indian  boundary, 
and  the  report  of  Harrison  and  Kirk  shows 
that  they  had  located  such  boundary. 
Whether  the  boimdary  was  correctiy  located, 
upon  the  evidence  submitted  to  the  arbitra- 
tors, was  for  the  determination  of  the  arbi- 
trators, as  the  triors  of  such  facts.  Such 
was  the  dispute  they  were  called  upon  to 
finally  setUe,  and  in  the  absmce  ot  any 
showing  ot  fraud,  corruption,  or  partiality, 
or  gross  and  palpable  mistake  appearing  on 
the  face  of  the  award.  It  must  be  held  condu- 
slve.  The  foregoing  conclusions  will  render 
it  unnecessary  to  farther  notice  the  excep- 
tions by  appellant 

We  will  notice  a  ground  urged  by  the  re- 
spondent after  proper  notice,  in  support  <rf 
the  decree,  viz.  that  the  surveyor  appointed 
on  behalf  of  Greenville  county  (L  H.  Harri- 
son) was  not  appointed  within  six  months 
after  the  approval  of  the  Joint  resoluttcm, 
and  therefore  that  the  board  of  arbitrators 
was  not  legally  constituted.  Upon  the  mat- 
ter the  circuit  court  finds  that  Spartanburg 
county  within  the  prescribed  time  appointed 
Ladshaw,  and  Greenville  coun^  within  like 
time  appointed  O.  J.  Bond;  that  Bond  was 
nnable  to  act  when  the  time  to  make  the 
survey  arrived,  and  after  the  6th  July,  1895, 
Greenville  county  appointed  Harrison  In 
Bond's  stead.  We  hold  with  the  circuit 
court  that  Harrison's  appointment  was  valid. 
The  parties  have  dealt  with  Harrison  as  ar- 
bitrator throughout  the  proceedings  without 
objection,  and  cannot  now  be  heard  to  object 
The  other  grounds  urged  by  respondent  in 
support  of  the  decree  have  been  sufficiently 
considered  by  what  has  been  already  said, 
and  are  overruled. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 
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On  Bebearlng. 
(Not.  2d,  1901.) 

PER  OnBIAM.  After  careful  conBldem- 
tlon  of  tblB  petition,  we  are  unable  to  dls- 
-cover  that  any  material  fact  w  principle  of 
law  has  either  been  overlooked  or  disregard- 
-ed,  and  hence  there  Is  no  ground  for  a  re- 
hearing. It  Is  therefore  ordered,  that  this 
petition  be  dismissed,  and  the  stay  of  the 
remittitur  heretofore  granted  be  revoked. 

While  it  is  quite  true  that  the  correction  of 
A  typographical  errcw  In  the  "case"  was  not 
noticed  at  the  time  of  the  preparation  at 
the  opinion,  by  which  an  erroneous  state- 
ment waa  made  in  the  opinion  as  to  certain 
supposed  admissions  in  the  pleadings,  yet, 
as  the  court  has  reached  its  conclusion  en- 
tirely independently  of  such  supposed  admis- 
sions, the  error  was  manifestly  immaterial. 


LATOIBB  V.  SOVEREIGN   CAMP  WOOD- 
MEN OP  THB  WORLD. 
•<Snpieme  Oonrt  of  South  Oarolfaia.     July  23, 
1901.) 

INSURANCB-CONDinOMS  07  POUCT— SUIOIDB 

— PLBADING— BSCAIUNATION  OF  WIT- 

NESS— RSHESAJIINO. 

1.  A  clause  in  a  benefit  certificate  excepting 
insurers  from  liability  where  insured's  death 
was  caused  by  "his  own  hand  or  act,  whether 
■ane  or  insane,"  la  not  void  as  against  public 
poucy  or  for  want  of  mutuality. 

2.  Where  an  insured  Is  in  such  mental  con- 
dition as  to  form  an  Intention  to  take  his  own 
life  or  to  understand  the  result  of  his  act.  and 
hia  ben^t  certificate  provides  that  If  he  shoold 
die  by  hia  "own  hand  or  act,  whether  sane  or 
insane,  or  by  the  hands  of  the  beneficiary  or 
beneficiaries  named,  except  by  accident,"  tiie 
<-ertificate  shall  be  void,  the  beneficiary  cannot 
recover.     (By  divided  court.) 

8.  Defense  In  action  on  a  benefit  certificate 
that  Insured  took  his  own  life  must  be  pleaded. 

4.  Allowing  leading  questions  is  within  the 
discretion  of  the  court. 

5.  Rehearing  by  the  court  In  banc,  on  the 
ground  that  it  was  equally  divided  on  the  orig- 
inal hearing;  will  not  be  granted. 

Mdver,  O.  J.,  and  Gary.  A.  J.,  dissenting. 

Appeal  from  common  pleaa  circuit  court  Of 
Anderson  county;  Aldrlch,  Judpe. 

Action  by  Marion  E.  Latimer  against  the 
Sovereign  Camp  Woodmen  of  the  World. 
■Judgment  for  defendant,  and  plaintUF  ap- 
peals.   Affirmed. 

Bonham  &  Watkins  and  Trlbble  ft  Prince, 
for  appellant  Qnattlebaum  ft  Cochran  and 
H.  O.  Browne,  for  appellee. 

JONES,  J.  This  action  was  upon  a  benefit 
.certificate  Issued  by  defendant  in  favor  of 
plaintiff  upon  the  life  of  her  husband,  who 
-died  while  a  member  of  said  order  in  good 
standing.  The  defense  was  that  the  Insured 
life,  A.  L.  Latimer,  came  to  his  death  by 
his  own  band  or  act  which  rendered  the  cer- 
tificate void.  The  jury  found  for  the  de- 
fendant l^he  certificate  contained  this  pro- 
vision:   "If  the  member  holding  this  certifi- 


cate.  •    •    •    should  die    •    •    •    by  bto 

own  hand  or  act,  whether  sane  or  Insane,  or 
by  the  hands  of  the  beneficiary  or  benefici- 
aries named  herein,  except  by  accident 
•  •  *  this  certificate  shall  be  null  and 
void,"  etc. 

1.  The  first  question  presented  by  plain- 
tlfTs  appeal  Is  whether  said  provision  is  void 
as  against  public  policy  and  for  want  of 
mutuality.  We  think  the  provision  is  not  in- 
valid on  either  ground.  The  question  is,  not 
whether  an  insane  person  ought  to  be  held 
liable  for  his  acts,  but  whether  the  death  was 
one  of  the  risks  assumed  by  the  Insurer  In 
the  contract  made  with  the  insured  when 
sane.  We  see  no  reason,  on  grounds  of  pub- 
lic policy,  why  the  parties  to  an  insurance 
contract  may  not  stipulate  what  particular 
risk  is  assumed,  or  may  not  limit  liability 
with  respect  to  a  specified  hazard.  Bigelow 
v.  Insurance  Co.,  98  U.  S.  284,  23  L.  Ed.  918. 

2.  The  next  question  is  upon  the  construc- 
tion of  the  policy.  In  response  to  defendant's 
request  the  court  Instructed  the  Jury:  "If 
you  find  from  the  evidence  In  this  case  that 
the  assured,  Arthur  Lee  Latimer,  did  die  by 
his  own  hand  or  act  then  In  that  event  plain- 
tier  cannot  recover  In  this  action."  And  the 
Jury  were  further  instructed  In  the  languag;e 
of  defendant's  request  as  follows:  "It  is  en- 
tirely Immaterial  in  this  case  whether  Arthur 
Lee  Latimer,  the  assured,  was  sane  or  Insane 
at  the  time  of  his  death.  Under  the  provi- 
sions of  law  and  the  benefit  certificate  sued 
upon  in  this  case,  if  he  died  by  his  own  hand 
or  act  the  defendant  Is  absolved  from  11a- 
bUlty.  And  the  fact  if  it  be  a  fact  that  he 
was  Insane  at  the  time  of  bis  death,  would 
not  operate  to  change  the  rule."  In  this  con- 
nection we  state  that  the  court  refused  the 
plaintiff's  requests  as  follows:  "In  order  to 
sustain  the  defendant's  allegation  that  the 
iwllcy  of  insurance  was  avoided  by  the  de- 
ceased causing  bis  death  by  bis  own  hand  vr 
act  It  la  necessary  for  the  defendant  to  con- 
vince the  Jury  by  a  preponderance  of  the  evi- 
dence: *  *  *  (2)  That  the  killhig  was  not 
the  result  of  an  accident  but  was  caused 
by  the  deceased's  own  act  and  was  inten- 
tional; (8)  that  If  the  deceased's  death  was 
caused  by  bis  own  act,  he  understood,  at  the 
time  of  self-destruction,  the  physical  nature 
of  his  act."  PlalntitTs  fifth  request  was  also 
refused,  which  was  as  follows:  "If  the  Jury 
are  convinced  by  a  preponderance  of  the  evi- 
dence that  the  deceased's  death  was  caused 
by  his  own  hand  or  act  but  that  he  did  not 
understand  the  physical  nature  of  his  act  at 
the  time,  the  defense  falls,  and  the  jury  must 
find  for  the  platotiff."  The  plaintiff's  sixth 
request  was  also  refused,  which  was  to  the 
effect  that  such  provision  of  the  policy 
would  not  be  Infracted  by  the  unintentional 
taking  of  his  life  by  the  insured.  We  think 
the  charge,  especially  when  considered  in  the 
light  of  the  requests  which  were  refused.  Was 
erroneous  and  misleading.  As  we  construe 
the  policy.  It  would  not  be  avoided  by  an 
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accidental  or  unintentional  death  by  the  ln> 
sured's  own  hand  or  act  Under  the  mixini, 
"Koscuntor  a  aocUa,"  the  phrase  "except  by 
accident"  quaUfies  the  irords  "die  by  hla 
own  hand  or  act,  sane  or  insane."  The  word 
"accident,"  when  applied  to  human  action, 
meana  something  done  without  design  or  in- 
tuition. It  Is,  therefore,  manifest  that  if  the 
Insured,  at  the  time  of  self-destruction,  was 
so  Insane  as  not  to  understand  the  physical 
nature  and  consequences  of  his  act,  he  was  in- 
capable of  Intentional  self-destruction,  and 
death  by  one's  own  hand  under  such  circum- 
stances wonld  fall  under  this  class  of  acci- 
dents. But  the  Jury  were  Instructed  that. 
If  the  insured  died  by  his  own  hand  or  act. 
It  was  entirely  immaterial  whether  he  was  at 
the  time  sane  or  insane.  This  took  from  the 
jury  a  matter  which  they  ought  to  have  de- 
cided, viz.  whether.  If  the  insured  was  Insane 
at  the  time  of  his  death,  his  insanity  was 
such  as  to  negative  an  intention  to  talce  hla 
own  life.  If  against  this  view  it  be  suggested 
that  there  was  no  evidence  of  such  degree  of 
insanity  as  to  negative  an  intent  to  talce 
his  own  life,  and,  therefore,  no  occasion  to 
charge  In  reference  to  such  degree  of  in- 
sanity. It  is  sufBcient  to  say  that  the  defend- 
ant offered  evidence  tending  to  show  in- 
sanity, and  that  made  It  the  duty  of  the 
Jury  to  determine  the  degree  of  Insanity  un- 
der proper  instruction.  In  order  to  ascertain 
whether,  If  there  was  self-destruction,  it  was 
Intentional.  It  is  argued  for  respondent  that 
the  language,  "die  by  his  own  hand  or  act," 
as  used  by  the  court  in  the  charge  to  the 
Jury,  means  intentional  self-destruction,  and 
that,  therefore,  the  Jury  were  prop^ly  in- 
structed, within  the  meaning  of  the  policy. 
But,  while  such  is  the  legal  Import  of  the 
words  quoted,  yet,  in  view  of  the  whole 
charge,  what  was  said  and  what  was  re- 
fused, we  are  convinced  that  the  Jury  re- 
ceived the  impression  that  the  policy  was 
avoided  if  the  insured  died  by  his  own  hand 
or  act,  whether  Intentional  or  not.  The  au- 
thorities generally  support  the  view  that 
such  a  policy  Is  not  avoided  by  accidental  or 
unintentional  self-destruction,  and  that  if 
the  insured,  at  the  time  of  dying  by  his  own 
hand,  was  so  insane  as  not  to  apprehend  the 
physical  nature  and  consequences  of  his  act, 
such  death  would  be  protected  by  the  policy. 
1  May,  Ins.  (3d  Ed.)  p.  629;  Insurance  Co. 
V.  Terry,  15  Wall.  680,  21  L.  Bd.  236;  Insur- 
ance Co.  T.  Rodel,  95  C.  S.  232,  24  L.  Ed. 
433;  Bigelow  v.  Insurance  Co.,  93  U.  S.  284, 
23  L.  Bd.  918.  In  this  last-mentioned  case 
the  court  said:  "Nothing  can  be  clearer  than 
that  the  words  'sane  or  insane'  were  intro- 
duced for  the  purpose  of  excepting  from  the 
operation  of  the  policy  any  intended  self- 
destruction,  whether  the  assured  was  of 
sound  mind  or  in  a  state  of  insanity."  In 
the  case  of  Streeter  v.  Society.  65  Mich.  199, 
31  N.  W.  779,  8  Am.  St.  Rep.  882.  the  court, 
considering  a  policy  containing  the  words 
"die  by  his  own  hand,  sane  or  insane,"  said: 


"If  a  person  does  an  act  In  a  state  of  nncon- 
sciousness  or  InToluntarlly,  whether  he  be 
sane  or  insane,  such  act  is  nothing  more  or 
less  tlian  accidental,  and  would  not  operate 
to  forfeit  the  policy."  In  the  case  of  Adkins 
T.  Insurance  Co.,  70  Mo.  27,  35  Am.  R^i. 
410,  construing  a  policy  containing  the  words 
"die  by  his  own  act  and  intention,  whether 
sane  or  insane,"  the  cotirt  said  that  the 
words  "by  his  own  act  and  intention"  were 
the  equivalent  of  the  words  "by  bis  own 
hand,"  and,  approving  the  rule  laid  down  in 
the  case  of  Bigelow  y.  Insurance  Co.,  supra, 
held  that  the  provision  embraced  an  inten- 
tional self-destruction  by  an  insane  man,  pro- 
Tided  he  was  conscious  at  the  time  of  the 
physical  nature  and  consequences  of  his  act 
and  intended  to  destroy  his  life,  although  he 
was  not  conscious  of  the  moral  quality  or 
consequences  of  the  act.  Other  cases  might 
be  referred  to,  but  these  mentioned,  with  the 
cases  therein  cited,  will  be  sufBcient.  The 
contrary  view  Is  Illustrative  by  the  case  of 
BUlings  V.  Insurance  Co.  (Vt)  24  AtL  656, 
17  L.  R.  A.  89,  33  Am.  St  Rep.  913;  but  we 
are  satisfied  that  the  view  we  have  taken 
is  the  better  view  in  reason  and  accords  with 
the  weight  of  authority. 

3.  The  defense  of  intentional  self-destruc- 
tion to  a  policy  providing  a  forfeiture  for 
that  cause  is  an  affirmative  defense,  and  the 
insurer  seeking  to  avail  th^eof  must  specific- 
ally plead  it  and  establish  it  by  the  pre- 
ponderance of  the  evidence.  Copeland  v.  As- 
surance Co.,  43  8.  C.  26,  20  S.  B.  754.  Bar- 
ring the  objection  to  the  charge  already  no- 
ticed, we  think  that  the  charge,  considered 
as  a  whole,  properly  placed  the  burden  of 
proof,  and  that  the  exception  in  this  regard 
must  be  overruled.  In  this  connection  ap- 
pellant complains  of  the  following  charge: 
"Your  verdict  in  this  case  must  be  based 
upon  the  evidence,  and  if  there  is  credible 
evidence  establishing  the  defense  of  suicide 
by  preponderance  of  the  evidence,  and  there 
is  no  evidence  from  which  the  fact  of  death 
by  accident  can  reasonably  be  inferred,  then 
you  are  at  liberty  to  suppose  death  resulted 
from  accident"  In  reference  to  this  matter 
the  Jury  were  also  instructed:  "The  burdoi 
is  upon  the  plaintiff  to  prove  her  case  by  the 
preponderance  of  evidence.  I  charge  you 
that  if  the  deceased  was  a  member  in  good 
standhig  of  the  Woodmen  of  the  World,  the 
death  raises  a  prima  facie  case.  Now,  the 
presumption  is  against  suicide;  but  if  it  is 
established  by  the  preponderance  of  the  tes- 
timony, then  the  defendant  has  done  ail  that 
it  Is  required  to;  but  if  the  testimony  estal)- 
llshed  the  allegations  of  the  answer,  then 
your  verdict  should  be  for  the  defendant; 
but  if  the  testimony  in  the  whole  case  fails 
to  establish  the  defense  as  set  up  by  the  de- 
fendant then,  of  course,  your  verdict  should 
be  for  the  plaintifC."  The  charge  did  not 
place  upon  plaintiff  the  burden  of  showing 
that  the  insured's  death  was  not  suicide  or 
intentional   self-destruction;    nor    was    the 
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charge  In  any  sense  a  charge  In  respect  to 
matters  of  fact  as  complained. 

4.  The  remaining  exceptions  proper  to  no- 
tice relate  to  the  introduction  of  evidence. 
The  eleventh  exception  assigns  error  In  per- 
mitting a  leading  question.  Such  qnestion 
must  be  generally  left  with  the  discretion  of 
the  circuit  court.  The  twelfth  exception  in 
effect  complains  that  it  was  error  to  reject 
testimony  on  the  ground  of  irrelevancy,  be- 
cause other  irrelevant  testimony  had  been  al- 
lowed.   These  exceptions  must  be  overruled. 

Under  the  views  above  stated,  I  think  the 
Judgment  of  the  circuit  court  should  be  re- 
versed and  a  new  trial  ordered;  but,  inas- 
much as  the  court  Is  equally  divided  iipon 
this  question,  the  Judgment  of  the  circuit 
court  stands  affirmed. 

POPE,  J.,  concurs.  GARY,  A.  J.,  concurs 
In  the  dissenting  opinion  of  the  Chief  Jus- 
tice. 

McIVER,  C.  3.  (dissenting).  As  I  cannot 
concur  in  the  conclusion  reached  by  Mr.  Jus- 
tice Jones  in  this  case,  it  is  but  right  that  I 
should  state  as  briefly  as  practicable  the 
grounds  of  my  dissent.  In  the  first  place, 
it  seenu  to  me  that,  under  the  terms  of  the 
policy  of  Insurance  upon  which  this  action 
is  based  (called  in  the  "case"  a  "BeneBciary 
Certificate,"  but  which  I  shall  call  "Policy," 
for  convenience),  it  is  at  least  doubtful 
whether  the  defendant  would  be  liable,  if 
the  assured  died  "by  his  own  hand  or  act," 
even  through  accident,  while  Insane.  So 
much  of  the  policy  as  relates  to  this  matter, 
«et  out  in  full,  reads  as  follows:  "If  the 
member  holding  this  certificate  shall  be  con- 
victed of  felony,  or  shall  be  expelled  from  the 
order,  or  become  so  far  intemperate,  or  nse 
opiates,  cocaine,  or  chloral  to  such  an  extent 
as  to  Impair  his  health  or  to  produce  de- 
lirium tremens,  or  shall  die  in  consequence 
of  a  duel,  or  while  engaged  In  war,  or  by 
his  own  hand  or  act,  whether  sane  or  insane, 
or  by  the  hands  of  the  beneficiary  or  bene- 
ficiaries named  herein,  except  by  accident, 
or  by  the  hands  of  justice,  or  from  a  disease 
resulting  from  his  own  vicious.  Intemperate, 
or  immoral  habits,  or  in  consequence  of  the 
violation  or  attempted  violation  of  the  laws 
of  tbe  state  or  of  the  United  States,  or  of 
any  other  province  or  nation,  or  if  any  of  the 
statements  or  declarations  in  the  application 
for  membership,  and  upon  the  faith  of  which 
this  certificate  was  Issued,  shall  be  found 
in  any  respect  untrue,  this  certlflcate  shall 
be  null  and  void  and  of  no  effect,  and  all 
moneys  which  shall  have  been  paid,  and  all 
rights  and  benefits  which  may  have  accrued 
on  account  of  this  certificate,  shall  be  abso- 
lutely forfeited,  without  notice  or  sarvice." 
This  language  very  clearly  shows  that  by  the 
express  terms  of  tbe  policy,  which  consti- 
tutes the  contract  upon  which  this  action  Is 
based,  it  was  distinctly  stipulated  that,  if 
the  assured  should  die  from  any  one  of  the 


causes  specified,  the  policy  would  thereby  be- 
come null  and  void.  These  causes  are  seven 
in  number,  and  are  stated  in  the  following 
order,  viz.:  (1)  Death  In  consequence  of  a 
duel;  (2)  death  while  engaged  In  war;  (3) 
death  by  the  band  or  act  of  the  assured, 
whether  sane  or  insane;  (4)  death  by  the 
hand  of  tbe  beneficiary,  except  by  accident; 
(6)  death  by  the  hands  of  justice;  (6)  death 
from  a  disease  resulting  from  the  assured's 
own  vicious,  Intemperate,  or  idtmoral  hab- 
its; (7)  death  by  reason  of  the  violation  of 
any  law  of  this  state  or  any  otho:  na- 
tion. It  will  be  observed  that  there  is  Bo 
qualification  or  exception  annexed  to  any 
of  these  several  causes  of  death,  except  the 
fourth,  to  wit,  death  by  the  hands  of  tbe 
beneficiary,  to  which  the  words  "except  by 
accident"  are  annexed;  and  the  question  Is, 
whether  those  words  of  exception  can  be 
properly  applied  to  any  of  the  other  speci- 
fied causes  of  death.  They  certainly  could 
not  properly  be  applied  to  either  the  first  or 
second  causes  of  death,— in  consequence  of 
a  duel,  or  while  engaged  In  a  war,— as  It 
would  be  absurd  to  make  such  an  applica- 
tion to  either  of  those  causes.  Then  where 
Is  tbe  reason  for  applying  those  excepting 
words  to  tbe  third  cause  specified,— death 
"by  bis  own  band  or  act,  whether  sane  or 
insane";  for  tbe  same  reason  for  applying 
these  excepting  words  to  the  third  cause 
specified  would  require  that  they  should  be 
applied  to  the  first  and  second  causes,  and, 
as  that  would  lead  to  an  absurdity,  it  can- 
not be  supposed  that  It  was  tbe  intention 
of  the  parties  to  tbe  contract  that  the  ex- 
cepting words  should  be  applied  to  any  of 
the  causes  of  death  except  tbe  one  (the 
fourth)  to  which  such  words  were  annexed. 
It  is  not  difficult  to  conceive  of  a  reason  for 
this.  It  may  be  the  insurance  company 
(the  defendant  In  this  case)  was  willing  to 
assume  the  risk  of  the  death  of  the  assured. 
If  it  was  accidentally  caused  by  tbe  act  of 
the  beneficiary,  who  had  a  pecuniary  interest 
in  bringing  about  such  death,  but  was  un- 
willing to  assume  such  if  the  death  of  the 
assured  was  caused  by  the  act  of  tbe  per- 
son who  would  be  benefited  thereby,  unless 
such  death  was  the  result  of  an  accident; 
and,  at  the  same  time,  it  may  be  that  the  de- 
fendant was  unwilling  to  assume  the  risk  of 
the  death  of  the  assured  by  his  own  band, 
even  if  the  result  of  an  accident,  for,  if  the 
assured  should  become  insane,  as  he  seems 
to  have  done,  he  would  be  much  more  lia- 
ble to  lose  bis  life  by  accident  than  a  person 
in  full  possession  of  his  mental  faculties. 

But,  waiving  this  view  of  the  matter,  up- 
on which  I  am  not  disposed  to  rest  my  con- 
clusion In  this  case,  and  assuming,  for  the 
sake  of  argument,  that  the  words  "except 
by  accident"  apply  to  the  third  cause  of 
death  specified  In  the  policy,  as  well  as  tc 
the  fourth  cause,  I  propose  to  consider  next 
the  ground  or  grounds  upon  which  the  con- 
clusion has  been  reached  by  Mr.  Justice 
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JONES  that  the  Jndgment  of  the  circuit  court 
should  be  revened.  These  grounds  seem, 
from  the  argument  of  counsel  for  appellant, 
to  be  regarded  as  two  in  number:  (1)  That 
there  was  error  in  refusing  to  charge  the  jury 
that,  unless  they  believed  that  the  assured 
intentionally  took  his  own  life,  they  could 
not  find  for  the  defendant;  (2)  that  if  the 
assured  was  so  insane  as  not  to  be  able  to 
understand  the  physical  nature  and  conse- 
quences of  Mis  act,  at  the  time  he  took  his 
own  life,  the  Jury  could  not  find  for  the  de- 
fendant It  seems  to  me  that  neither  of 
these  grounds  can  be  sustained  without  In- 
terpolating into  the  contract  upon  which  the 
action  was  based  terms  which  are  not  to  be 
found  in  such  contract.  There  Is  not  a  word 
in  the  contract,  as  set  out  above,  which  war- 
rants or  implies,  even,  that  the  parties  in- 
tended to  qualify  the  term  "insane,"  as  used 
in  that  contract,  so  as  to  sustain  either 
of  the  above-stated  grounds.  Parties  com- 
petent to  contract  may  insert  in  their  con- 
tracts any  terms  which  they  may  see  fit  to 
do,  provided  such  terms  are  not  contrary  to 
law  or  public  policy;  and  courts,  in  con- 
struing such  contracts,  must  resort  to  the 
terms  which  the  parties  have  employed  to 
express  tbeh-  intention,  without  adding  to  or 
subtracting  from  such  terms.  Now  in  tbis 
case  no  question  has  been  made,  or,  so  far 
as  the  testimony  shows,  could  have  been 
made,  as  to  the  capacity  of  the  assured  to 
contract  at  the  time  the  contract  of  insur- 
ance was  entered  into;  and  as  Is  well  said 
by  Mr.  Justice  JONES,  in  his  opinion:  "The 
question  is,  not  whether  an  insane  person 
ought  to  be  held  liable  for  hie  acts,  but 
whether  the  death  was  one  of  the  risks  as- 
sumed by  the  insurer  in  the  contract  made 
with  the  insured  when  sane.  We  see  no  rea- 
son, on  grounds  of  public  policy,  why  the 
parties  to  an  insurance  contract  may  not 
stipulate  what  particular  risk  is  assumed,  or 
may  not  limit  liability  with  respect  to  a  speci- 
fied hazard."  Looking  to  the  terms  of  this 
contract  of  Insurance,  it  seems  to  me  man- 
ifest that  the  parties  stipulated  in  express 
terms  that  the  defendant  should  not  be  lia- 
ble If  the  assured  died  by  his  own  hand  or 
act,  even  though  he  was  Insane  at  the  time. 
The  circuit  Judge,  therefore,  was  entirely 
right  in  instructing  the  Jury  that,  if  they 
found  that  the  assured  did  die  by  his  own 
hand  or  act,  then  the  plalntitc  could  not  re- 
cover, and  it  was  entirely  immaterial  wheth- 
er he  was  sane  or  insane  at  the  time  of  bis 
death;  for  such  instruction  was  in  exact  ac- 
cordance with  the  express  stipulation  of  the 
parties  to  the  contract. 

It  is  contended,  horwever,  that  if  the  as- 
sured, at  the  time  he  took  his  own  life.  Was 
insane  to  such  a  degree  as  would  render 
him  incapable  of  ooimprebending  the  physical 
nature  and  consequences  of  his  act,  and, 
therefore,  incapable  of  forming  an  inten- 
tion to  take  his  own  life,  the  exemption 
claimed  by  the  insurance  company  could  not 


apply.  It  seems  to  me  that  there  are  two 
insuperable  objections  to  such  a  contention: 
(1)  That  it  would  iuYolve  the  necessity  of 
adding  other  words  to  the  language  used  by 
the  parties  to  the  contract.  (2)  It  would  re- 
quire an  attempt  on  the  part  of  the  court 
or  the  Jury  to  measure  the  degrees  of  in- 
sanity,—a  very  difficult,  if  not  an  Impos- 
sible, task.  For,  first,  the  word  used  by  the 
parties  is  the  word  "Insane,"  and  the  inrop- 
osltion  is  that  the  parties  did  not  mean 
what  that  word,  according  to  its  usual  and 
common  meaning,  purports,  but  that  they 
meant  that,  if  the  assured  was  so  insane  as 
to  be  incapable  of  understanding  what  he 
was  doing  at  the  time  be  took  his  life,  the 
exemption  claimed  should  not  apply.  Where 
is  the  authority  for  thus  changing  the  mean- 
ing of  a  word,  which  has  a  weil-defioed  sig- 
nification, from  that  which  it  genwally,  if 
not  universally,  bears,  and  thus  radically 
change  the  terms  of  a  contract  expressed 
by  the  parties  in  plain  and  unmistakable  lan- 
guage? It  being  conceded,  as  we  have  seen, 
that  the  defendant,  having  a  perfect  right 
to  limit  its  liability  to  certain  specific  risks, 
by  excluding  certain  other  specified  risks, 
was  evidently  unwilling  to  assume  the  risk 
of  the  assured  dying  by  his  own  hand,  even 
if  he  was  insane  at  the  time,  it  is  impossible 
to  conceive  how  such  an  intention  could 
have  been  more  explicitly  and  clearly  ex- 
pressed than  by  the  terms  used  in  this  pol- 
icy; and  to  incorporate  in  the  contract  other 
terms,  to  wit,  that  the  assured  must  be  so 
Insane  as  not  to  be  able  to  understand  what 
he  was  doing,  would,  it  seems  to  me,  amount 
to  making  another  contract  for  the  parties, 
nnd  not  construing  the  contract  which  they 
nave  made  and  expressed  In  clear  and  ex- 
plicit language.  The  contention  would  also 
involve  Hie  necessity  of  measuring  the  de- 
gree of  the  Insanity  of  the  assured,  when 
the  contract  affords  no  standard  by  which 
such  measurement  is  to  be  made. 

lliese  views  are  not  without  the  support 
of  authority.  In  De  Oogorza  v.  Insurance 
Co.,  66  N.  Y.  232,  the  poUcy  contained  a  pro- 
vision that  it  should  be  void  if  the  assured 
"should  die  by  his  own  hand,  sane  or  In- 
sane,"—a  provision  practically  identical  with 
that  found  in  the  case  at  bar;  and  the  court 
held  that  If  the  assured  committed  suicide, 
although  at  the  time  utterly  ba%ft  of  rea- 
son, the  insurance  company  would  not  be 
liable.  In  that  case  the  defendant  asked 
that  the  Jury  be  instructed  that,  if  the  as- 
sured in  fact  came  to  his  death  by  his  own 
hand  or  act,  the  defendant  is  not  liable, 
whether  he  was  sane  or  Insane  at  the  time 
of  his  death.  This  request  was  refused, 
and,  on  the  contrary,  the  Jury  were  instruct- 
ed "that,  whether  the  assured  was  sane  or 
Insane,  If  he  Intended  self-destructl<Mi,  and 
the  SiCt  of  firing  the  pistol  was  his  volun- 
tary act  for  the  purpose  of  ending  his  life, 
the  plaintiff  could  not  recover."  He  fur- 
ther charged  tbem  that,  "if  the  act  causing 
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the  death  of  the  assured  was  tbe  Involun- 
tary  act  of  one  incapable  of  exercising  his 
wiu,  then  the  company  would  be  liable." 
In  the  opinltna  of  the  coart  of  appeals,  after 
a  atatranent  that  "It  is  now  to  be  regarded 
as  the  settled  law  of  this  country  and  of 
England  that  a  danse  in  a  policy  of  life  in- 
surance exempting  the  insurer  from  liability 
If  the  assured  'die  by  hla  own  hand'  (with- 
out the  additional  words  'sane  or  insane'), 
has  reference  to  an  intelligent  or  voluntary 
act,  and  not  to  a  suicide  committed  by  a 
party  tn  a  state  of  mental  derangement  so 
great  that  the  act  of  self-destruction  Is  to 
be  regarded  as  wholly  involuntary,"— citing 
a  number  of  cases  to  that  effect.  The  opin- 
ion then  sets  foith  the  fact  that  In  the  case 
then  nnder  ccmsideratlon  [as  In  the  case 
which  this  court  Is  now  called  upon  to  de- 
cide] the  policy  contained  the  following  pro- 
vision, which  avoids  the  policy,  "that  if  the 
assured  'shall  die  by  his  own  hand  or  act, 
sane  or  insane,'  the  Insurer  shall  not  be 
liable,"  and  then  proceeds  in  the  following 
language:  "The  question,  therefore,  is 
whether  the  addition  of  the  words  'sane  or 
insane*  Is  to  be  considered  of  any  legal  ef- 
fect. If  not,  the  instruction  to  the  Jury  In 
this  respect  was  correct,  and  the  verdict  (for 
the  plaintiff)  ought  to  be  sustained;  but,  If 
they  are  of  any  legal  force,  a  different  result 
must  necessarily  follow."  It  Is  thus  ap- 
parent that  the  question  decided  In  that 
case,  though  expressed  In  different  lArase- 
ology.  Is  practically  identical  with  that 
which  this  court  is  now  called  upon  to  de- 
cide. The  learned  Judge  who  delivaed  the 
(pinion  of  the  majority  of  the  court  In  the 
case  under  comment,  after  stating  tliat  In 
the  most  of  the  cases  considered  by  the 
court  the  additional  words,  "sane  or  insane," 
were  not  contained  in  the  policy,  proceeded 
to  consider  the  propo'  construction  and  legal 
effect  of  such  additional  words,  quoting 
from  that  great  Judge,  Qibson,  C.  J.,  the 
rule  as  expressed  in  the  following  language: 
"The  best  construction  la  that  which  is  made 
by  viewing  the  subject  of  the  contract  as 
tbe  mass  of  mankind  would  view  It;  for  it 
may  be  safely  assumed  that  such  was  the 
aspect  in  which  the  parties  themselves  view- 
ed It."  And  be  concludes  that  it  is  not  too 
much  to  say  "that  a  suicide,  the  result  of  a 
partial  or  total  aberration  of  mind,  would 
not,  in  tbe  Judgment  of  the  great  majority 
at  mankind,  be  regarded  as  an  accidental 
death."  The  learned  Judge  then  concludes 
his  discussion  of  this  point  in  the  f<dlowlng 
language:  "So  far,  therefore,  as  we  can 
be  aided  by  Judicial  decisions,  they  appear 
favorable  to  views  which  are  commended 
to  our  Judgment.  We  do  not,  however, 
place  reliance  upon  them  further  than  they 
appear  to  be  fortified  by  reason.  We  pre- 
fer to  place  our  decision  upon  the  ground 
that  the  words  of  the  proviso  in  the  policy 
before  us  by  plain  rules  of  interpretation, 
exempt  the  defendant  from  liability.    That 


this  language,  in  view  of  previous  decisions^ 
was  inserted  for  such  a  purpose,  cannot  be 
doubted,  and  that  it  was  agreed  to  both  by 
the  insured  and  the  insurer  is  not  questioned, 
and  that  it  is  a  provision  allowed  by  law 
no  one  d^iies.  We  are  to  say  from  these 
words  what  the  parties  must  have  intended, 
and  we  cannot  properly  say  that  additional 
words  having  no  meaning  were  inserted  in 
the  contract;  and,  if  they  mean  anythingr 
it  is  Just  what  the  words  commonly  imx>ortr 
and  that  is,  if  death  ensues  from  any  physic- 
al movement  of  the  band  or  body  of  the 
assured  proceeding  from  a  partial  or  total 
eclipse  of  the  mind,  the  Insurer  may  go 
free." 

In  Billings  V.  Insurance  Co.  (Vt)  24  Atl. 
656,  17  T^  B.  A.  89,  33  Am.  St  Rep.  913,  ther 
policy  contained  a  provision  exempting  the 
company  from  liability  if  the  death  of  the 
assured  resulted  from  suicide,  sane  or  in- 
sane; and  the  question  in  the  case  was  a» 
to  the  effect  of  the  additional  words,  "sane 
or  Insane,"  found  In  the  policy.  Taft,  J.,  in 
delivering  the  opinion  of  the  court,  after 
stating  that  such  a  clause  has  been  before 
the  coiurts  for  construction,  uses  the  follow- 
ing language:  "The  decisions  generally  are 
that  a  company  is  not  liable  if  the  assured 
designedly  dies  by  his  own  band;  1.  e.  if  he 
commits  the  act  intentionally,  with  knowl- 
edge of  its  consequence,  although  uncon- 
scious of  its  criminal  character.  This  is  as 
far  as  many  of  tbe  courts  have  been  re- 
quired to  go  upon  the  facts  before  them;, 
but  the  question  has  arisen  in  some  In- 
stances as  to  the  liability  of  tbe  insurer  in 
case  the  assured  destroys  himself  In  such  an 
insane  condition  as  to  be  incapable  of  under- 
standing the  physical  nature  and  conse- 
quences of  the  act  he  was  doing,— did  not 
know  that  by  firing  the  pistol,  Hanging  him- 
self, or  doing  like  acts  he  would  take  bis 
own  life.  That  the  insurer  is  liable  in  sucb 
cases  is  maintained  apparently"  in  certain 
cases  which  he  cites.  He  then  proceeds  as 
follows:  "We  think  the  contrary  rule  the 
better  doctrine.  The  parties  contracted,  and 
the  condition  is  expressed  in  terms  not  easily 
misunderstood.  The  words  are:  'Nor  will 
it  (the  policy)  cover  death  or  Injury  resulting 
from  •  •  •  suicide  (sane  or  Insane).' 
*  *  *  If  the  [Insurer]  can  contract  against 
hazardous  occupations,  residence  within  the 
tropics  in  July  and  August,  death  in  a  duel, 
by  tbe  bands  of  the  law,  in  war,  or  when 
intoxicated,  why  can  they  not  limit  their  liar 
billty  hi  case  of  suicide,  felonious  or  other- 
wise? It  is  our  duty  to  construe  the  con- 
tract made  by  tbe  parties,  not  to  contract 
for  them.  The  better  construction  to  give  a 
term  or  phrase  in  a  contract  is  'the  one  ai> 
cording  to  its  ordinary  and  common  mean- 
lug,  as  mankind  would  generally  understand 
it  The  defendant  evidently  was  unwilling 
to  Incur  the  perils  of  Insanity,  and  this 
clause  limitlug  Its  liability  was  inserted  for 
its  protection.    It  was  a  valid  contract    The 
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defendant  had  the  right  to  aay  that  It  would 
not  hold  Itself  responsible  for  the  acts  of 
the  assured  committed  when  Insane;  and 
the  question  Is,  can  the  court,  with  such  a 
contract  before  it,  attempt  to  measure  the 
degrees  of  insanity?  The  construction  con- 
tended for  by  the  plaintiff  renders  the  words 
'sane  or  insane'  Immaterial  surplusage,  of  no 
force  whatever.  They  must  have  been  In- 
serted for  some  purpose.  Fel(Hiiou8  suicide 
was  not  alone  in  the  contemplatlcm  of  the 
parties  to  the  contract  If  It  had  been,  there 
was  no  necessity  of  adding  anything  to  the 
general  words.  The  defendant  says  that  by 
force  of  them  we  are  not  to  be  liable  In  case 
the  assured  dies  by  'suicide,  sane  or  insane'; 
and  the  only  answer  is:  'It  Is  true,  the  as- 
sured died  by  his  own  hand  when  insane, 
but  he  was  very  Insane;  In  fact,  so  insane 
that  when  he  took  his  life  be  did  not  Imow 
what  he  was  doing,  nor  the  effect  of  his 
acts.'  If  we  adopt  this  construction  of  the 
contract,  we  add  to  It  an  element  not  agreed 
to  by  the  parties.  If  the  death  of  the  as- 
sured was  caused  In  the  manner  and  under 
the  circumstances  stated  in  the  plaintiff's 
offer  of  evidence,  the  defendant  is  not  liable. 
There  was  nothing  in  the  evidence,  nor  offer 
of  evidence,  tending  to  show  an  accidental 
discharge  of  the  pistol,  nor  that  death  result- 
ed from  anything  save  the  pistol  shot  fired 
by  the  assured.  We  hold  t)iere  can  be  no 
recovery,  if  the  assured  committed  the  fatal 
act  otherwise  than  accidentally;  that  the 
clause,  'suicide,  sane  or  insane,'  was  intend- 
ed to  and  does  include  self-destruction.  Irre- 
spective of  the  assured's  mental  condition  at 
the  time  of  the  act  which  caused  his  death. 
This  Is  the  better  rule,  In  that  it  gives  effect 
to  the  contract  made  by  the  parties  and  the 
logical  conclusion  of  the  better  considered 
cases,"— citing  the  cases. 

This  seems  also  to  be  the  opinion  of 
Mr.  Justice  Harlan;  for.  In  construing  a 
policy  In  the  case  of  Insurance  Oo.  v.  Mcs- 
Conkey,  127  U.  S.  661,  8  Sup.  Ct  1368,  32  L. 
Ed.  311,  containing  the  following  provision: 
"No  claim  shall  be  made  nnd^  this  policy 
when  the  death  or  injury  may  have  been 
caused  by  dueling  •  •  •  or  by  snldde 
(felonious  or  otherwise,  sane  or  Insane),"— 
•he  used  the  following  language:  "No  valid 
claim  can  be  made  under  the  policy.  If  the 
insured,  either  intentionally  or  token  insane 
(italics  mine).  Inflicted  upon  himself  the  In- 
juries which  caused  his  death." 

I  propose  to  consider  next  the  cases  cited 
by  Mr.  Justice  JONES  to  sustain  the  conclu- 
sion which  he  reaches  as  to  the  question  I 
have  been  considering. 

The  first. of  these  cases  is  Insurance  Co. 
V.  Terry,  15  Wall.  580,  21  L.  Ed.  236.  That 
case  Is  clearly  Inapplicable  to  the  present 
case,  for  the  policy  in  that  case  contained 
these  words,  "If  the  said  person  whose  life 
Is  hereby  Insured  shall  die  by  his  own  hand, 
this  policy  shall  be  null  and  void,"  and  did 
not  contain  the  additional  words,  "sane  or 


Insane,"  np<m  which  the  question  tnms  In 
the  present  case.  That  case,  therefore,  clear- 
ly belongs  to  that  class  of  cases  the  effect 
of  wbldi  was  Intended  to  be  avoided  by  the 
Insertion  of  the  additional  wcMrds,  "sane  or 
Insane";  and  hence  nelthw  the  decision  In 
that  case  nor  anything  said  therein  can  have 
any  proper  appIlcatlMi  to  the  present  case, 
in  which  the  court  is  called  npon  to  construe 
a  contract  expressed  in  radically  different 
terms  from  thoae  used  in  the  contract  con- 
strued In  that  case.  So^  also.  In  the  next 
case  dted.  Insurance  Co.  ▼.  Rodel,  96  U.  S. 
232,  21  L.  Ed.  433,  the  poUcy  to  be  construed 
contained  only  the  words,  "that  in  case  the 
said  Emil  O.  Rodel  should  die  by  his  own 
band  (without  the  additional  words,  'sane  or 
insane'),  the  policy  should  be  void";  and 
hence  neither  the  decision  in  that  case  nor 
the  remarks  foand  in  the  opinion  have  any 
application  to  the  qnestion  here  under  con- 
sideration. 

In  the  next  case  cited,  Blgdow  v.  Insure 
ance  O.,  93  U.  S.  284,  23  U  Ed.  918,  the 
action  was  on  two  policies  Issued  by  the 
defendant  on  the  life  of  Blgelow,  each  of 
which  contained  a  provision  rendering  the 
policies  void  if  the  assured  should  die  by 
suicide,  sane  or  Insane.  The  defendant  plead- 
ed that  Blgelow  died  from  the  effects  of  a 
pistol  wound  inflicted  upon  his  person  by  his 
own  band,  "and  that  he  Intended  1^  this 
means  to  destroy  his  life."  To  this  the 
plaintiff  replied  that  Blgelow,  at  the  time 
when  he  InQlcted  the  pistol  wound  upon  hia 
person  by  his  own  hand,  was  of  unsound 
mind,  and  wholly  unconscious  of  the  act 
A  demurrer  to  this  replication  was  sustained 
by  the  court  below,  and  such  action  was 
affirmed  by  the  supreme  court  of  the  United 
States.  It  seems  to  me  very  clear  that  the 
case  affords  no  support  whatever  toe  the 
contention  of  the  appellant  in  this  caae. 
Here  the  question  Is  whether  it  is  necessary 
that  the  Jury  should  be  satisfied  that  the  as- 
sured, though  Insane  to  a  certain  degree, 
intended  to  take  hia  own  life  when  he  fired 
the  fatal  shot  or,  what  amounted  practically 
to  the  same  thing,  had  sufficient  Intelligence 
to  understand  the  physical  character  and 
consequences  of  the  act  which  he  did.  before 
they  would  be  Justlfled  In  flndlng  a  verdict 
for  the  defendant  It  seems  to  me  obvious 
that  no  such  question  arose  or  could  have 
arisen  In  the  Blgelow  Case,  supra,  for  the 
reason  that  the  defendant  In  that  case,  by 
Its  plea,  practically  admitted  tliat  an  inten- 
tional self-destruction  was  necessary  to  ex- 
empt it  from  liability.  The  defendant  not 
only  pleaded  that  Blgelow  took  his  own  life, 
but  that  he  did  so  intending  to  destroy  his 
own  life.  The  language  of  the  plea,  "that 
Blgelow  died  from  the  effects  of  a  pistol 
wound  Inflicted  upon  his  persMi  by  his  own 
hand,  and  that  he  intended  by  this  means 
to  destroy  his  life"  (Italics  mine),  can  mean 
nothing  else,  and  completely  eliminated  the 
question  of  intention  from  that  case.    I  am 
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at  a  loss,  therefore,  to  concave  how  the 
Bijfelow  Oaae  lends  any  support  whatever  to 
the  position  contended  for  by  appellant  In 
the  case  at  bar. 

The  next  case  cited  Is  Streeter  v.  Society, 
65  Mich.  199,  81  N.  W.  T79.  8  Am.  St.  Rep. 
882.  While  it  la  trae  that  the  first  paragraph 
of  the  syllahns  in  that  case  does  seem  to 
support  the  contention  of  appellant  In  this 
case.  I  think  a  careful  examination  of  the 
opinion  of  the  court  will  show  that  the  de- 
cision of  the  court  Is  not  correctly  represent- 
ed in  snch  syllahnfl.  The  policy  contained  the 
following  clause:  "If  the  insured  shall  *  •  • 
within  three  years  of  the  date  of  this  policy 
die  by  his  own  hand,  sane  or  Insane,  •  *  • 
this  policy  shall  become  and  be  null  and 
Toid."  The  court  below  construed  this  lan- 
guage aa  "covering  all  acts  of  self-destruc- 
tion, whether  fdonioas  or  not,  and  was 
meant  to  excuse  the  company  from  liability 
when  the  suicide  was  the  result  of  insanity 
and  in  Itself  an  insane  act;  that  the  words 
'sane  or  insane'  in  this  case  not  only  meant 
to  qualify  the  meaning  of  'die  by  his  own 
hand,'  as  defined  by  law,  bnt  that  they  ac- 
tually do  so."  And  the  supreme  court  held 
that  under  the  facts  presented  by  the  record 
the  charge  of  the  trial  judge  was  correct, 
and  the  Judgment  bdow  for  the  defendant 
was  affirmed.  Not  only  so,  but  in  that  case 
counsel  for  plaintiff  contends  that  the  phrase 
"die  by  hla  own  hand"  had  a  well-understood 
significatian  in  the  law  of  insurance,  namely, 
as  meaning  "shall  voluntarily  and  Intention- 
ally take  his  own  life,"  and  that,  by  adding 
the  wtnds  "sane  or  insane,"  the  defendant 
had  not  caused  the  expression  "die  by  bis 
own  hand"  to  mean  something  which  It  did 
not  mean  without  such  addition,  but  had 
used  a  defined  expression  which  was  tanta- 
mount to  saying,  "shall  voluntarily  and  In- 
tmtlonally  take  his  own  life,  sane  or  Insane." 
But  the  supreme  court  said:  "We  are  unable 
to  agree  with  the  construction  which  the 
learned  comuel  for  the  plaintiff  places  upon 
the  clause  of  the  contract  in  question."  It 
would  seem,  therefore,  that  the  case  rather 
conflicts  with  than  supports  the  pr<q;>oaltlon 
which  It  la  dted  to  sustain. 

The  last  case  cited,  Adklns  v.  Insurance 
Co..  70  Mo.  27,  35  Am.  Rep.  410,  does  not 
sustain  the  conclusion  reached  in  die  lead- 
ing (^inloo  in  the  present  case;  for  in  that 
case  the  language  of  the  policy,  under  which 
exemption  was  dalmed  for  the  defendant, 
differs  very  materially  from  that  fotmd  in 
the  policy  which  this  court  is  now  called  up- 
on to  cr.nstrue,  and  the  difference  is  as  to 
the  very  point  upon  which  I  take  issue  with 
Mr.  Justice  JONES,  to  wit,  whether  the  act 
of  self-destmctlon  most  be  Intentional,— that 
Is  to  say,  that  the  assured,  though  Insane  at 
the  time,  must  have  sufficient  Intelligence  to 
enable  Um  to  und»stand  the  physical  nature 
and  oonaeqnenoes  of  the  act  l^r  which  he 
takes  his  own  life,  in  order  to  enable  the 
insurance  company  to  claim  exempticm  from 
40  S.E.— U 


liability.  For  In  Adklns  v.  Insurance  Co., 
the  language  of  the  clause  in  the  policy  un- 
der which  exemption  was  claimed  was  "that 
in  case  of  the  death  of  said  insured  by  his 
own  act  and  intention  (italics  mine),  whether 
sane  or  Insane,  •  •  •  the  company  shall 
hot  be  liable  for  the  sum  Insured  by  said 
policy,"  ete.;  whereas,  the  language  used  In 
the  policy  now  under  consideration  is  that 
"if  the  membo:  holding  this  certificate  (the 
assured)  •  •  •  should  die  •  •  •  by 
his  own  hand  or  act,  whether  sane  or  in- 
sane, •  •  •  this  certificate  shall  be  null 
and  void,"  etc.,  with  not  a  word  as  to  the 
intention.  It  is  manifest  therefore,  that  the 
case  cited  is  not  applicable. 

It  seems  to  me,  from  this  review  of  the 
cases  cited  to  sustain  the  conclusion  from 
which  I  dissoit,  that  none  of  them  sustain 
such  conclusion.  It  is  true  that  there  are 
expressions  used  In  several  of  these  cases 
which  do  tend  to  support  the  conclusion 
reached  in  the  leading  opinion;  but  as  I  un- 
derstand it  the  rule  is  universally  acknowl- 
edged that  a  case  is  only  authority  upon  the 
point  decided,  and  that  expressions  used  or 
views  thrown  out  arguendo  are  never  re- 
garded as  authority  In  a  subsequent  case, 
and  that  especially  is  this  so  where  the  facts 
are  different  and  that  where  expressions 
are  used  or  views  are  advanced  in  discussing 
the  proper  construction  of  a  contract  coached 
In  certain  language,  any  attempt  to  apply 
such  expressions  or  views  to  the  construction 
of  a  contract  couched  in  different  language 
Is  much  more  apt  to  be  harmful  than  hdp- 
ful. 

There  is,  however,  another  ground  upon 
which  I  think  the  Judgment  appealed  from 
should  be  affirmed.  The  rule  Is  well  settled 
that  the  refusal  to  charge  even  correct  propo- 
sitions of  law,  where  there  Is  not  testimony 
In  the  case  to  sustain  such  propositions,  will 
not  constitute  reversible  error  (Columbia 
Phosphate  Co.  v.  Farmers'  Alliance  Store,  47 
S.  C.  358,  26  S.  B.  116);  and  this  for  the 
very  obvious  reason  that  where  the  circuit 
Judge  erroneously  refuses  to  charge  a  given 
propoeltlon  of  law,  which  Is  not  sustained  by 
or  does  not  grow  out  of  any  testimony  In 
the  case,  the  error  (If  error  at  all)  is  purely 
speculative,  and  is  therefore  harmless,  and 
for  that  reason  does  not  constitute  reversible 
error.  Kow,  In  this  case,  after  a  veiy  care- 
ful examination,  I  have  been  unable  to  find 
any  testimony  tending  to  show  that  the  as- 
sured, when  he  fired  the  pistol  by  which  his 
life  was  taken,  was  Insane  to  such  a  degree 
as  to  render  him  Incapable  of  forming  an 
Intention  to  take  his  own  life,  or  that  he 
vras  not  capable  of  understanding  the  phy- 
sical nature  and  c(»isequences  of  his  act  On 
the  contrary,  the  testimony  tends  to  show 
the  very  reverse,— that  he  took  his  own  life 
tn  pursuance  of  a  previously  formed  inten- 
tion to  take  his  own  life,  which  was,  If 
not  expressed,  certainly  intimated  to  tUs  own 
wife,  and  which  was  apprehended  as  well  by 
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her  aa  the  friends  and  associateB  of  the  as- 
sared.  Henoe,  even  If  It  could  be  properiy 
held  (as  I  do  not  think  It  can  be)  that  the 
jury  could  not  find  a  verdict  for  the  defend- 
,ant,  unleas  they  were  satisfied  by  the  pre- 
ponderance of  the  evidence  that  the  assured 
took  his  own  life  Intentionally,  or  that  he 
understood  the  physical  nature  and  conse- 
quences of  his  act  In  firing  the  pistol,  I  do 
not  think  there  was  any  reversible  error,  be- 
cause there  was  no  testimony  tending  to 
show  that  the  assured  was  so  Insane  at  the 
time  as  to  be  Incapable  of  forming  an  inten- 
tion to  take  his  own  life,  or  was  unable  to 
understand  the  physical  nature  and  conse- 
quences of  his  act 

I  am  therefore  of  opinion  that  the  judg- 
ment of  the  circuit  court  should  be  aflOrmed. 

On  Rehearlnc. 
(Nov.  29,  1901.) 

FVSR  CURIAM.  This  Is  a  petition  for  a 
rehearing  by  the  court  in  banc,  based  solely 
upon  the  ground  that  the  court  was  equally 
divided  upon  the  original  hearing  in  this 
court  Inasmuch  as  this  court  has  held  In 
two  cases,  to  wit  City  of  Florence  v.  Brown, 
49  8.  C.  332,  26  8.  B.  880,  27  S.  B.  273,  and 
Newt(m  V.  Woodley,  55  8.  0.  132,  32  8.  B. 
531,  33  8.  E.  1,  that  such  a  ground  la  not 
sufficient  from  which  holding  this  court  is 
not  disposed  to  depart  the  petition  must  be 
dismissed. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  stay  of  the  remittitur 
heretofore  granted  be  revoked. 


BUTLER  V.  WESTERN  UNION  TEL.  CO. 

(Supreme  Court  of  8outh  Carolina.     Dee.  11, 

1901.) 

APPEAL— EXCEPTIONS— TBLBORAM—FAIL- 
URB  TO  DELIVER— DAMAQBS. 

1.  Exceptiong  alleeing  that  a  demurrer  was 
improperly  overruled,  and  that  it  shonld  have 
been  snstnined,  are  too  general. 

2.  Where  a  telegrat^  company  failed  to  de- 
liver a  telegram  sent  by  the  son  of  plaintiff  to 
a  third  person  for  the  benefit  of  plaintiff,  the 
latter  has  n  right  of  action. 

3.  PlaintifTs  declaration  need  not  set  ont  the 
telegram,  or  allege  the  actual  damage,  but  can 
recover  exemplary  damages  for  mental  anguish 
on  allegations  that  failure  to  deliver  was  will- 
fnl  and  gross  negligence. 

Mclver,  C.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Townsend,  Judge. 

Action  by  J.  W.  Butler  against  the  West- 
ern Union  Teleg^raph  Company.  Prom  an 
order  overruling  a  demurrer,  defendant  ap- 
peals.    Afilrmed. 

Smythe,  Lee  &  Frost  R-  W.  Shand,  and 
George  H.  Feasons,  for  appellant  P.  H.  Nel- 
aon  and  W.  D.  Melton,  for  respondent 

POPE,  3.  This  Is  an  action  for  fl,950 
damages.    The  cause  came  on  to  be  heard 


before  Judge  Townsend  upon  a  damui-rer  br 
the  complaint,  which  demurrer  was  refused. 
Thereupon  an  appeal  was  taken  to  this  court. 
In  order  to  properly  understand  the  ques- 
tions Involved,  it  will  be  well  to  reproduce 
the  complaint  the  demurrer,  and  the  grounds 
of  appeal.  These,  in  their  order,  are  as  fol- 
lows: 

The  complaint  In  its  first  article  alleges 
that  the  defendant  is  a  corporation  under  the 
state  of  New  York,  engaged  in  the  business 
of  telegraphing  for  hire,  having  offices  in  the 
city  of  Columbia,  8.  C  and  in  the  town  of 
AbbeviUe,  S.  C.  "(2)  That  on  the  3d  day  of 
April,  1899,  one  J.  B.  Splvey,  the  son-in-law 
of  the  plaintiff,  presented  to  and  ffied  with 
the  defendant  at  its  office  In  the  said  town 
of  Abbeville,  the  following  message:  'Mr.  H. 
F.  Jumper,  No.  709  Lumber  Street  Wife 
very  111.  Come  at  once.  Let  parents  and 
O.  B.  Splvey  know.  J.  B.  Splvey.'  (3)  That 
the  defendant  at  said  time  and  place  re- 
ceived said  message  and  promised  promptly 
to  transmit  by  teleg^raph  and  deliver  the  same 
to  the  said  H.  F.  Jumper  at  his  said  address 
in  the  said  city  of  Columbia,  and  that  the 
said  J.  B.  Splvey,  In  consideration  thereof, 
then  and  there  prepaid  to  the  defendant  Ita 
regular  charges.  (4)  That  at  said  time  the 
wife  of  the  said  J.  B.  8plvey,  mentioned  In 
the  said  message,  was  critically  111;  that  the 
plaintiff  is  her  father,  and  one  of  the  par- 
ents mentioned  in  said  message;  that  the 
same  was  presented  to  and  received  by  the 
defendant  to  be  transmitted  and  dellvved 
as  aforesaid  for  the  plaintiff's  benefit,  of  all 
of  which  defendant  was  apprised  at  the  time 
of  the  presentation  of  said  message  to  It  as 
aforesaid;  and  that  plaintiff  on  bis  part  in 
all  respects  fuUy  compiled  with  the  terms 
and  conditions  of  said  agreem«it  (5)  That 
although  the  said  H.  F.  Jumper  was  at  bis 
residence,  at  said  No.  709  Lumber  street  in 
said  city,  during  the  whole  of  the  said  3d 
day  of  April,  when  said  message  could  and 
ought  to  have  been  delivered  to  him,  and  all 
of  the  following  day,  and  although  his  said 
residence  was  within  easy  reach  of  the  de- 
fendant, and  witiiin  its  regular  delivery  lim- 
its In  said  city,  the  said  defendant  willfully, 
wantonly,  grossly,  and  negligently  failed 
promptly  to  deliver  said  message,  and  the 
same,  through  the  willful,  wanton,  and  gross 
negligence  of  the  defendant  aforesaid,  was 
not  delivered,  or  offered  to  be  delivered,  to 
the  said  H.  F.  Jumper,  or  any  one  for  him, 
until  the  7th  day  of  April,  1890,  upon  demand 
then  being  made  by  the  said  H.  F.  Jumper 
therefor  at  defendant's  office  In  the  said  city 
of  Columbia;  and  that  In  the  meantime,  on 
the  night  of  the  6th  day  of  April,  18G0,  the 
said  wife  of  the  said  J.  B.  Splvey  died  of 
said  Illness,  and  her  remains  were  forwarded 
by  railroad  to  KllUans,  In  the  said  county  of 
Richland,  for  interment  (6)  That  by  reason 
of  defendant's  said  wanton,  willful,  and 
grossly  negligent  failure  promptly  to  deliver 
said  message,  as  aforesaid,  the  plaintUT  was 
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cleprired  of  seeing  aud  being  with  his  said 
daughter  before  her  said  death,  and  of  ac- 
companying her  remains  Crom  the  said  town 
of  Abbeville  to  the  said  KiUlans,  and  of  pro- 
viding for  their  proper  reception,  upon  their 
arrival  at  their  destination  at  Killians,  was 
subjected  to  great  mental  anguish  and  suffer- 
ing, and  snffsed  damage  in  the  sum  of  $!,• 
950.  (7)  That  on  the  31st  day  of  May.  1899, 
the  plaintiff  notified  the  defendant  of  the 
matters  and  things  hereinabove  set  forth, 
and  presented  his  claim  in  writing  to  said 
defendant  for  said  sum  by  reason  thereof, 
but  the  defendant  has  failed  to  pay  the  plain- 
tiff said  sum,  or  any  part  thereof,  and  has 
wholly  Ignored  plaintiff's  said  claim.  Where- 
fore the  plaintiff  demands  Judgment  against 
the  defendant  for  the  sum  of  $1,950,  and  for 
the  costs  and  disbursements  of  this  action." 

I>emurrer  and  notice:  "You  will  talse  no- 
tice that  at  the  call  of  this  cause  for  trial, 
and  after  reading  the  complaint,  the  defend- 
ant wlU  move  the  court  for  an  order  dismiss- 
ing the  complaint  on  the  groundb  that  it  does 
not  state  facts  aufflcient  to  constitute  a  cause 
of  action,  In  that  the  facts  stated  show  (1) 
no  duty  of  defendant  to  the  plaintiff,  (2)  no 
right  of  action  by  plaintiff  against  defendant, 
(3)  no  knowledge  by  defendant  that  plain- 
tiff's movements  would  be  affected  by  con- 
tents of  the  telegram,  and  (4)  no  Injury  done 
by  defendant  for  which  the  defendant  Is  an- 
swerable In  damages  to  plaintiff."  Then  de- 
fendant gave  a  second  notice  of  grounds  for 
the  demurrer  as  aforesaid:  "Please  take  no- 
tice that  the  defendant  demurs  to  the  com- 
plaint for  the  reason  that  the  same  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  In  that  (1)  the  action  Is  for  punitive 
damages,  and  arises  ex  contractu;  (2)  the 
action  Is  for  punitive  damages,  and  there 
are  no  actnal  damages  alleged;  (3)  the  com- 
plaint fails  to  show  that  the  default  alleged 
against  the  defendant  was  the  cause  of  any 
damage  to  the  plaintiff;  (4)  the  complaint 
falls  to  allege  any  duty  owed  by  the  defend- 
ant to  the  plaintiff  for  breach  of  which  it  Is 
liable  In  damages;  (5)  the  complaint  falls  to 
allege  facts  which  show  prima  facie  that  the 
plaintiff  Is  entitled  to  exemplary  or  punitive 
damagea" 

Judge  Townsend  overruled  the  demurrer  In 
a  short  order,  and  defendant  appealed  on  the 
following  grounds:  "(1)  Because  his  honor 
should  have  sustained  the  demurrers  to  the 
complaint  (2)  Because  his  honor  should 
have  held  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, for  the  following  reasons,  or  one  or 
more  of  them:  (a)  Because  the  complaint 
failed  to  show  that  there  was  any  duty  owed 
by  the  defendant  to  the  plaintiff;  (b)  because 
the  complaint  failed  to  show  that  there  exist- 
ed on  behalf  of  the  plaintiff  any  cause  of  ac- 
tion against  the  defendant;  (c)  because  the 
complaint  failed  to  show  any  knowledge  on 
the  part  of  the  defendant  that  the  plaintiff's 
movements  would  be  affected  by  the  con- 


tents of  the  telegram;  <d)  because  the  com- 
plaint failed  to  show  that  the  plaintiff  has 
suffered  any  damage  of  any  character.  &) 
Because  his  honor  should  have  held  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  for  the  following 
reasonsi  or  one  or  more  of  them:  (a)  Be- 
cause the  action  is  for  punitive  damages,  and 
arises  ex  contractu;  (b)  because  the  action 
is  for  punitive  damages,  and  no  actual  dam- 
ages are  alleged  to  have  been  suffered;  (c) 
because  the  complaint  fails  to  show  that  the 
default  alleged  against  the  defendant  was  a 
cause  of  any  damag;e  to  the  plaintiff;  (d)  be- 
cause the  complaint  falls  to  allege  any  duty 
owed  by  the  defendant  to  the  plalntifC,  for 
the  breach  of  which  it  Is  liable  In  damages; 
(e)  because  the  complaint  falls  to  allege  facts 
to  show  prima  facie  that  the  plaintiff  is  en- 
titled to  exemplary  or  punitive  damages.  (4) 
Because  his  htmor  should  not  have  overruled 
the  demurrer." 

The  great  danger  to  a  demurrant  is  that, 
for  the  purpose  of  testing  the  sufficiency  of 
the  facts  alleged  in  a  complaint  as  a  cause 
of  action,  he  admits  those  facts  to  be  true. 
This  court  endeavors  to  be  very  careful, 
when  considering  the  facts  alleged  in  a  com- 
plaint, to  say  that  we  do  not  intend  to  pass 
npon  the  truth  or  falsity  of  such  facts  except 
for  the  purposes  of  the  demurrer.  The  com- 
plaint here  alleges:  (1)  That  the  defendant 
Is  incorporated  under  the  laws  of  the  state 
of  New  York,  and  is  engaged  in  the  city  of 
Columbia,  S.  C,  and  the  town  of  Abbeville, 
S.  C,  in  the  business  of  telegraphing  for  hire. 
(2)  That  the  telegram,  whose  delayed  de- 
livery Is  the  cause  of  this  contention,  was 
delivered  by  J.  P.  Spivey,  who  Is  a  son-in-law 
of  plaintiff,  Joel  W.  Bntler,  on  the  3d  day  of 
April,  1890,  to  an  agent  of  the  defendant,  and 
the  hire  actually  paid  on  that  day  for  the  de- 
livery of  the  telegram  to  Mr.  H.  F.  Juniper, 
at  his  residence.  No.  709  Lumber  street,  In 
the  city  of  Columbia,  S.  C.  (which  is  about 
100  miles  distance  from  Abbeville,  S.  C).  (3) 
That  at  the  date  of  the  delivery  of  the  tele- 
gram to  the  defendant  for  transmls^on  to 
Columbia,  to  wit,  the  3d  day  of  April,  1899, 
the  wife  of  J.  P.  Spivey,  who  was  the  daugh- 
ter of  the  plaintiff,  Jacob  W.  Butler,  was  crit- 
ically 111.  (4)  That  the  defendant,  the  tele- 
f^raph  company,  when  It  took  the  telegram  In 
question,  promised  to  promptly  transmit  the 
same,  and  It  was  so  received  to  be  transmit- 
ted and  delivered  as  aforesaid  for  the  plain- 
UJT*  benefit  (italics  oars).  That  the  defend- 
ant was  apprised  of  plaintiff's  relationship 
to  Mrs.  Spivey  and  that  said  plalntiCTs 
daughter  lay  critically  HI  In  the  town  of 
Abbeville,  and  that  one  of  the  purposes  of 
the  telegram  in  question  was  to  apprise  the 
plaintiff,  as  her  father,  of  her  critical  Illness. 
(5)  That  although  Mr.  Jumper,  as  the  ad- 
dressee named  in  the  message,  lived  within 
easy  reach  of  defendant's  office  In  the  city 
of  Columbia,  S.  C,  and  defendant  knew  the 
street  and  the  number  on  the  street  In  said 
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city,  yet  the  defendant,  luiTlng  received  Bald 
dispatch  on  the  3d  day  of  April,  1890,  did  not 
deliver  the  same  until  the  7th  of  April,  1899, 
and  then  only  when  the  addressee  demanded 
the  diapateh  of  the  defendant  (6)  That  Mrs. 
Splrey  died  on  the  6th  day  of  April,  1899, 
but  the  plalntlfT,  aa  her  father,  received  no 
notice  of  it  and  did  not,  therefore,  attend 
her  bedside,  nor  Tvas  he  apprised  of  her  death 
until  after  her  remains  reached  the  village 
of  Killiana,  S.  C,  and  when  no  preparations 
had  been  made  for  her  burial.  (7)  That  the 
plaintlft  alleges  that  the  failure  of  the  de- 
fendant to  deliver  the  telegram  was  wanton, 
willful,  and  gross  negligence,  and  by  reason 
thereof  the  plaintiff,  being  denied  the  privi- 
lege to  attend  hla  dying  daughter's  bedside 
and  also  of  accompanying  her  remains  to 
KiUians,  S.  C,  and  preparing  for  her  burial 
near  there,  was  grievously  afiSicted,  and  his 
mental  anguish  and  suffering  was  great  to 
wit,  being  damaged  by  the  defendant  In  the 
sum  of  $1,950,  for  which  sum  he  asks  Judg- 
ment against  the  defendant 

Under  this  state  of  facts  the  defendant 
OBkB  us  to  hold  that  the  plaintiff  has  not 
set  out  In  his  complaint  a  cause  of  action 
against  it  The  first  and  fourth  grounds  of 
appeal  are  dismissed,  for  the  simple  reason 
that  no  specific  error  la  pointed  out  In  the 
same,  it  being  alleged  In  the  first  that  the 
circuit  Judge,  ought  to  have  sustained  the 
demurrer,  and  In  the  fourth  that  he  ought 
not  to  have  overruled  the  demurrer.  This 
will  do  no  great  harm  to  the  defendant  ap- 
pellant as  his  other  exceptions  cover  spectttc 
allegations  of  error. 

It  seems  to  ua  that  the  preliminary  ques- 
tion is  suggested  by  subdivision  "b"  of  the 
second  ground  of  appeal;  for.  If  the  plalntifF 
has  by  his  complaint  failed  to  show  that  any 
cause  of  action  existed  In  him  as  against  the 
defendant,  then  we  need  go  no  further.  If 
the  plaintiff  has  shown  by  Us  complaint 
that  be  has  no  legal,  claim  for  redress  by 
the  defendant,  why  bis  attempted  cause  of 
action  Is  futile.  But,  under  the  facts  alleg- 
ed In  the  complaint,  has  the  defendant  no 
duty  which  It  owes  to  the  plaintiff  which 
the  defendant  has  refused  to  render?  It 
looks  to  us  that  when  the  plaintiff  alleged 
in  his  complaint  that  a  certain  telegram  de- 
livered to  defendant  for  transmission  for 
hire,  under  a  knowledge  that  Mrs.  Splvey 
was  very  111,  coupled  with  the  words,  "Gome 
at  once.  I^et  parents  know,"— and,  further, 
as  it  stated  In  the  complaint  that  "the  de- 
fendant knew  at  that  time  that  it  was  for 
the  plaintiff's  benefit"  the  telegram  was  be- 
ing sent  and  the  defendant  under  these  cir- 
cumstances, wantonly,  willfully,  and  negli- 
gently failed  to  send  the  telegram,  there 
arose  a  legal  duty  to  the  plalntifF  owed  by 
the  defendant  It  is  suggested  that  there 
was  no  contract  betwixt  the  plaintiff  and  the 
defendant  There  was  no  actual  contract  be- 
tween the  plaintiff  and  defendant  But  the 
plaintiff  is  not  suing  on  the  contract    The 


defendant  Is  not  an  ordinary  person,  under 
the  law.  Ehijoying,  as  it  does,  the  position 
of  a  common  carrier,  It  Is  invested  with  a 
quasi  public  character.  Just  as  a  railroad 
has  made  no  actual  contract  with  the  hus- 
band who  goes  to  its  station  to  meet  a  wife 
and  child  coming  in  at  night  on  a  passenger 
train,  on  a  railroad,  such  railroad  has  made 
no  contract  with  such  husband  to  keep  the 
approaches  to  its  station  In  such  a  condition 
that  no  Injury  shall  happen  through  the  rail- 
road's fault;  and  yet,  it  such  husband  Is  in- 
jured through  such  fault,  the  railroad  owes 
a  duty  to  such  husband,  and  when  he  is  in- 
jured the  railroad  can  be  made  to  pay  him 
damages.  Ldar  y.  Railroad  Ck>.,  57  S.  C. 
332,  35  S.  B.  583.  And  in  Uke  mann»  tbe 
railroad  receives  goods  of  A.  to  be  delivered 
to  B.,  and  audi  goods  so  shipped  are  lost 
through  the  negligence  of  the  railroad,  and 
it  turns  out  that  the  goods,  so  received  by 
the  railroad,  consigned  to  B.,  were  owned  by 
O.,  and  that  fact  is  unlmown  to  tbe  railroad 
as  a  common  carrier  for  hire,  yet  C.  has  a 
right  of  action  therein  against  the  railroad, 
because  the  common  carrier  owed  a  legal 
duty  to  the  owner,  C,  for  whose  benefit  such 
goods  were  being  transported;  and  this,  too, 
when  C.  was  unknown  In  the  contract  for 
the  transportation  of  such  goods.  3  Bnc. 
PL  &  Prac  835,  states  the  rule  thus: 
'though  an  agent  makes  a  contract  tx  the 
transportation  of  goods  without  disclosing 
the  fact  that  he  is  acting  merely  as  agent 
his  principal  is  entitied  to  sue  the  carrier  for 
loss  or  Injury  to  the  goods."  And  in  the 
note  many  cases  are  cited  In  support  of  this 
view,  among  which  are  the  cases  of  New 
Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank. 
6  How.  879,  12  L.  Ed.  465,  and  Eikins  t. 
Railroad  Co.,  18  N.  H.  337,  51  Am.  Dec.  181. 
In  tbe  latter  case  cited,  "when  platatitTs 
agent  placed  plalntitTs  coat  in  a  bundle  -with 
hla  own  coat  and  delivered  It  to  defendant 
for  transportation  without  disclosing  plain- 
tiff's name,  plaintiff  was  entitied  to  bus  de- 
fendant for  the  loss  of  the  coat"  In  the 
constitution  of  1895,  adopted  by  tills  state, 
in  article  9,  i  3,  it  Is  declared:  "All  raU- 
roads  •  •  •  engaged  in  transportation 
for  hire,  and  all  telegraph  and  other  corpora- 
tions engaged  in  the  business  of  transmitting 
intelligence  for  hire,  are  common  carriers  In 
their  respective  lines  of  business,  and  are 
subject  to  liability  and  taxation  as  such." 
This  quotation  Is  made  Just  here,  that  we 
may  keep  in  our  minds  that  the  defendant, 
being  a  common  carrier  for  the  transporta- 
ticm  of  Intelligence  for  hire,  enjoys  a  quasi 
pnblic  character,  and  thereby  owes  to  the 
public  duty  with  reference  to  its  business, 
and  may  be  made  liable  for  a  breach  of  duty. 
The  liability  of  such  common  carriers  Is  not 
only  for  breaches  of  contracts,  but  also  for 
delicts,— not  only  liable  ex  contractu,  but  ex 
delicto.  So  that  it  thus  appears  that  a  con- 
tractual relation  between  the  plaintiff  and 
defendant  Is  not  essentlaL    The  liability  for 
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a  breach  of  the  duty  owed  by  the  defendant 
to  the  plaintiff  may  arise  In  Instances  where 
the  contract  la  made  for  the  benefit  of  the 
plaintiff.  In  the  case  of  Slmson  v.  Brown, 
68  N.  Y.  355,  the  following  language  occurs: 
"It  18  not  every  promise  made  by  one  to 
another,  from  the  performance  of  which  a 
benefit  may  Inure  to  a  third,  which  gives  a 
right  of  action  to  such  third  person;  he  be- 
ing neither  privy  to  the  contract  nor  to  the 
consideration.  The  contract  must  be  made 
for  his  benefit  as  its  object,  and  he  must  be 
the  party  intended  to  be  benefited."  When 
the  language  just  quoted  was  embodied  in 
the  opinion  of  the  court  in  Burton  v.  Lar- 
kin,  3C  Kan.  2i6,  IS  Pac.  388,  59  Am.  Rep. 
341,  the  court  went  on  and  said:  "We  think 
this  is  a  correct  statement  of  the  law  [citing 
many  cases].  Of  course,  the  name  of  the 
person  to  be  benefited  by  the  contract  need 
not  be  given,  if  he  is  otherwise  sutilclently 
described  or  designated.  •  •  •  In  any 
case,  when  the  person  to  be  benefited  is  In 
any  manner  sufliclently  described  -or  desig- 
nated, he  may  sue  upon  the  contract."  In 
the  case  of  Telegraph  Co.  v.  Adams  (Tex. 
Sup.)  12  S.  W.  857,  6  L.  R.  A.  844,  16  Am.  St 
Kep.  920,  where  there  was  a  contest  over 
this  telegram:  "To  V.  E.  Adams,  Athens. 
Clara  come  qnlck.  Rufe  is  dying.  O.  H. 
Simmons,"— by  which  It  was  sought  to  defeat 
an  action  by  F.  B.  Adams,  the  addressee,  lu 
bebalf  of  his  wife,  "Clara,"  named  In  the 
telegram,  by  alleging  that  she  (Clara)  had 
no  "right  of  action,"  the  court  said:  "If, 
in  fact,  the  message  wffls  sent  for  the  benefit 
of  Mrs.  Adams  [the  "Clara"  named  in  the 
telegram],  and  she  was  the  damaged  party, 
we  can  see  no  good  reason  why  her  hus- 
band may  not  maintain  the  suit,"— citing  a 
nnmber  of  decisions  in  support  of  the  posi- 
tion. That  court  further  said;  "The  party 
In  fact  to  be  accommodated,  benefited,  or 
served  holds  the  beneficial  Interest  in  the 
contract.  When  that  one  sustains  damage 
(torn  Its  breach,  a  right  of  action  arises  In 
his  (or  her)  favor.  •  •  •  We  think  the 
question  as  to  who  may  maintain  a  suit  for 
damages  for  the  breach  of  contract  does  not 
depend  upon  the  payment  of  the  fee,  nor 
upon  the  question  whether  the  sender  had 
been  previously  constituted  an  agent  for  that 
purpose  by  the  party  to  whom  the  dispatch 
is  sent,  but  upon  who,  in  fact,  was  to  be 
served,  and  who  Is  damaged.  •  •  *  If 
tbe  sender,  from  motives  of  friendship  or 
any  other  cause,  is  willing  to  confer  upon 
the  receiver  a  benefit,  and  he  is  willing  to  ac- 
cept it,  and  out  of  the  transaction  there  re- 
salts  damage,  for  some  one  to  receive  and 
for  the  corporation  to  pay,  the  want  of  the 
teclmlcal  relationship  of  principal  and  agent 
between  tbe  other  parties  ought  not  to  inure 
to  the  benefit  of  the  telegraph  company,  to 
tbe  ezdnslon  of  the  only  party  for  whose  use 
tbe  other  parties  intended  the  transaction." 
So,  too,  in  the  case  of  SherrlH  v.  Telegraph 
Co.,  100  N.  C.  527,  14  8.  E.  94.  bi  the  mattet 


of  this  telegram:  "To  Mr.  Franklin  Sher- 
rlll,  Statesvllle,  North  Carolina.  Tdl  Henry 
to  come  here.  liOy  is  bad  sick.  M.  C.  Sher- 
rill."  By  the  complaint  It  was  alleged  that 
"Henry,"  referred  to  In  the  telegram,  was 
the  father  of  "Loy,"  who  was  spoken  therein 
as  being  "bad  sick,"  and  that  tbe  message 
was  sent  for  the  benefit  of  "Henry,"  the 
plaintiff.  In  tbe  demurrer  it  was  alleged 
"that  this  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  In  favor 
of  the  plaintiff,  in  that  it  appears  from  the 
face  of  the  complaint  that  tbe  message  In 
question  was  sent  by  one  M.  C.  Sherrlll  to 
one  Franklin  SherrlU,  and  not  to  the  plain- 
tiff, and  it  Is  not  alleged  in  the  complaint 
that  the  said  Franklin  was  the  agent  of  tbe 
plaintiff  to  receive  and  communicate  said 
message  to  tbe  plaintiff,  nor  does  it  appear 
from  the  complaint  that  there  exists  any 
privity  between  the  plaintiff  and  the  Frank- 
lin SherrlU  In  respect  to  the  alleged  contract 
for  sending  said  message,  nor  that  there  was 
any  contract  between  tbe  plaintiff  and  the 
defendant  In  respect  to  the  said  message,  nor 
that  any  contractual  relations  existed  be- 
tween the  plaintiff  and  the  defendant  grow- 
ing out  of  this  alleged  contract  between  M. 
C.  SherrlU  and  the  defendant  under  -nrbich 
said  message  was  sent.  The  supreme  court 
of  North  Carolina  said,  inter  alia:  "It  ap- 
pears In  the  complaint  that  the  telegram  was 
sent  by  his  sister,  whom  the  plaintiff  left 
in  charge  of  his  home  in  Indiana,  •  •  * 
In  regard  to  the  illness  of  bis  daughter, 
•  •  •  and  It  was  directed  to  his  father, 
at  whose  house,  In  this  state,  he  was  on  a 
visit  'for  the  use  and  benefit'  it  is  alleged, 
'of  the  plaintiff,'  and  defendant  contracted  to 
deliver  it  at  such  bouse.  •  •  •  The  tele- 
gram requested  the  father  to  teU  the  plain- 
tiff to  come  home,  as  bis  daughter  was  very 
lU.  The  plaintiff  could  therefore  maintain 
the  action,  both  because  the  sister  was  his 
agrent  for  the  purpose  of  sending  the  tele- 
gram, and  also  because  the  plaintiff  was  the 
beneficial  party  In  the  contemplation  of  the 
contract  of  sending  tbe  message,  since  it 
was  on  its  face  sent  for  his  benefit,  and  he 
was  the  party  who  alone  would  be  injured 
by  its  negligent  delay  or  nondeUvery,  and 
it  is  averred  that  the  defendant  received  the 
message  to  be  transmitted  'for  the  use  and 
benefit'  of  the  plaintiff.  The  demurrer,  on 
the  second  and  third  grounds,  was  there- 
fore properly  overruled."  Hale,  Dam.  266, 
puts  the  doctrine  thus:  "When  the  action  by 
the  consignee  is  regarded  as  sounding  In  tort 
the  liability  is  based  upon  tbe  breach  of  the 
public  duty  Imposed  on  telegraph  companies 
to  transmit  messages.  Every  contract  made 
by  a  telegraph  company  is  made  in  pursu- 
ance of  a  duty  imposed  upon  it  by  the  state, 
and  any  breach  of  It  is  not  only  a  breach  of 
contract  but  a  tort;  for  the  duty  assumed 
involves  the  performance  of  this  contract, 
not  merely  as  It  affords  tbe  sending,  but  as 
It  affords  the  delivery.  The  telegrf^b  corn- 
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pany  is  under  a  duty  to  all  the  world,  and  a 
breach  of  Its  contract  with  the  sender  is  a 
breach  of  this  duty  as  It  attects  the  receiver." 
Sedg.  Dam.  878.  There  is  negligence  or  will- 
ful conduct  resulting  In  damages,  and  this, 
as  has  been  seen,  attaches  liability.  Hence 
we  conclude  that  the  plalntUC  has  capacity 
to  sue  under  the  allegations  of  his  complaint 
In  the  present  action. 

The  next  question  we  will  consider  is 
somewhat  akin  to  the  first  and  yet  Is  dif- 
ferent from  It  Has  the  plaintiff  set  out  in 
his  complaint  a  cause  of  action  against  the 
defendant?  We  must  bear  In  mind  that 
there  is  a  difference  existing  between  com- 
pensatory damages  and  exemplary  damages. 
In  this  action  the  plaintlfl  seeks  to  recover 
the  latter.  The  defendant  recognizes  the 
force  and  effect  of  our  late  decision  of  Lewis 
V.  Telegraph  Co.,  57  8.  C.  331,  35  S.  E.  656, 
where  this  court  said:  "As  to  the  third  ex- 
ception, we  think  the  circuit  Judge  was  cor- 
rect in  holding  that  exemplary  damages  may 
be  recovered  of  a  corporation  for  Its  negli- 
gence, when  there  is  any  evidence  of  wanton- 
ness, or  willfulness,  or  recklessness,  or  mal- 
ice on  the  part  of  the  agent  or  agents  of 
such  corporation, — for  example,  of  the  tele- 
graph company  here  sued.  We  think  our 
cases  of  Samuels  v.  Railroad  Co.,  35  S.  O. 
493,  14  S.  E.  943,  28  Am.  St  Rep.  883;  Pick- 
ens V.  Railroad  Co.,  54  S.  O.  498,  32  S.  E. 
567;  OiUman  v.  Railroad  Co.,  53  S.  C.  210, 
31  S.  E.  224.  abundantly  support  this  doc- 
trine." Jacob  W.  Butler  in  his  complaint 
has  charged  the  defendant  with  having  neg- 
lected to  deliver  the  message  from  malice, 
from  wantonness,  from  willfulness.  Accord- 
ing to  our  cases  of  Duckett  v.  Pool,  34  S.  G. 
311,  13  S.  E.  .542;  Spellman  T.  Railroad  Co., 
35  S.  C.  475,  14  S.  E.  947,  28  Am.  St  Rep. 
858;  Samuels  v.  Railroad  Co.,  35  S.  C.  493, 
14  S.  E.  943,  28  Am.  St  Rep.  883,  through 
the  cases  of  GiUman  v.  Railroad  Co.,  supra, 
and  Pickens  v.  Railroad  Co.,  supra,  the  use 
of  the  words  "from  malice,"  "from  wanton- 
ness," "from  willfulness."  or  words  of  similar 
Import  In  a  complaint  has  been  deemed 
sufficient  to  point  out  to  the  defendant  that 
he  must  meet  a  case  where  exemplary  dam- 
ages are  claimed.  We  must  say  that  if  the 
defendant  did  maliciously,  wantonly,  or  will- 
fully withhold  this  telegram,  so  that  this 
plaintiff  was  unable  to  close  the  eyes  of  his 
daughter  In  death,  or  to  prepare  her  grave 
for  burial,  the  plaintiff,  alleging  these  facts 
in  his  complaint  has  set  out  a  cause  of  ac- 
tion against  this  defendant 

2.  Grounds  of  appeal:  (a)  We  cannot  say 
the  defendant  owed  no  duty  to  the  plaintiff; 
for,  if  the  facts  be  as  alleged  in  the  com- 
plaint he  did  owe  him  the  duty  of  promptly 
delivering  the  telegram  in  question,  (b)  We 
cannot  say  that  there  was  no  cause  of  ac- 
tion, because,  as  we  have  Just  held,  under  our 
decisions,  tbe  allegations  of  facts  In  the  com- 
plaint showi-d  such  cause  of  action  to  exist 
(c)  It  makes  no  difference  that  the  defend- 


ant placidly  speaks  of  want  of  knowledge 
that  plaintiff's  movements  would  be  affected 
by  the  telegram.  Bad  as  poor  human  nature 
may  be,  it  is  not  unnatnral  that  the  plain- 
tiff Is  greatly  moved  at  his  failure  to  reach 
the  bedside  of  his  dying  child,  or  to  see  that 
a  grave  was  prepared  for  taer  body.  The 
telegraph  company,  though  a  corporation,  is 
governed  by  the  knowledge  of  its  agents. 
Whether  these  agents  luiew  what  nature 
would  prompt  this  hereaved  father  to  do,  in 
case  he  had  heard  the  dreadful  tidings  in- 
tended to  be  carried  to  him  by  the  telegram 
in  question,  does  not  matter,  (d)  The  com- 
plaint does  show  bow  the  wicked,  wanton, 
or  willful  disregard  by  the  defendant  of  the 
duty  It  owed  to  plaintiff  damaged  the  plain- 
tiff. 

3.  Grounds  of  appeal:  (a)  It  matters  not 
that  tbe  plaintiff  in  his  complaint  set  out  the 
telegram.  It  was  but  the  inducement  lead- 
ing up  to  the  alleged  malicious,  wanton,  or 
willful  disregard  of  the  duty  it  owed  tbe 
plaintiff.  This  matter  is  settled  against  the 
defendant  by  Pickens  v.  Railroad  Co.,  supra, 
(b)  Since  the  last  act  of  tbe  general  assembly 
passed  in  1898,  great  liberality  must  be  shown 
by  Judges  in  regard  to  actions  claiming  exem- 
plary damages.  See  the  provisions  of  the  act 
of  1808,  found  In  22  St  at  Large,  p.  893,  whidi 
provides  "that  in  all  actions  ex  delicto,  in 
which  vindictive,  jmnltlve  or  exemplary  dam- 
ages are  claimed  In  the  complaint  it  shall  be 
proper  for  the  party  to  recover  also  bis  actual 
damages  sustained;  and  no  party  shall  be  re- 
quired to  make  any  separate  statement  in  the 
complaint  In  such  action,  nor  shall  any  party 
be  required  to  elect  whether  he  will  go  to  trial 
for  actual  or  other  damages,  but  shall  be  &x 
titled  to  submit  his  whole  case  to  the  Jury 
under  the  instruction  of  the  court"  But 
apart  from  this,  we  may  not  hold  that  n 
party  plaintiff  must  In  his  complaint  for  ex- 
emplary damages  set  forth  any  actual  dam- 
ages ex  nomine,  (c)  The  complaint  doest 
point  out  his  Injury,  (d)  The  complaint  does; 
point  a  duty  defendant  owed  plaintiff,  (e) 
We  have  already  overruled  this  posltio;:. 
and  given  our  reasons  hereinbefore  therefor. 
We  have  thus  considered  all  of  defendant's 
exceptions,  and  have  overruled  the  same. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  tbe  circuit  court  be  affirmed 
sud  that  the  action  be  remitted  to  that  court 
for  a  trial. 

GARY,  A.  J.  (concurring).  The  complaint 
alleges  that  tbe  message  was  presented  to 
and  received  by  the  defendant  to  be  trans- 
mitted and  delivered  to  H.  F.  Jumper  for 
the  plaintiff's  benefit  Under  these  allega- 
tions, the  plaintiff,  as  the  party  beneficially 
Interested,  occupied  a  contractuni  relation 
with  the  defendant  Jumper  was  the  me- 
dium through  which  the  message  was  to 
reach  the  plaintiff.  The  complaint  alleges 
that  the  contract  was  broken  by  the  defend- 
ant in  such  a  manner  as  to  constitute  a  tort; 
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and,  as  he  was  the  party  sustaining  damage, 
we  fall  to  see  why  he  should  not  have  re- 
dress for  the  alleged  wrongful  violation  of 
the  contract.  I  therefore  concur  In  the  Judg- 
ment announced  In  the  opinion  of  Mr.  Jus- 
tice POPB. 

JONES,  Jm  concurs  In  the  result. 

McIVBR,  O.  3.  (dissenting).  The  delay 
which  has  already  occurred  in  filing  this 
opinion  (for  which  It  Is  but  a  simple  act  of 
Justice  to  the  other  members  of  the  court  to 
say  I  alone  am  responsible,  owing  to  an  un- 
fortunate combination  of  circumstances 
which  it  is  needless  to  state  here)  has  been 
such  as  to  forbid  any  further  delay  by  un- 
dertaking to  indicate  at  any  length  the  con- 
clusions which  I  have  reached.  I  must  there- 
fore content  myself  with  a  simple  statement 
of  some  of  the  reasons,  without  elaboration, 
why  I  am  unable  to  concur  in  the  conclu- 
sions reached  by  Mr.  Justice  POPE  in  his 
opinion.  Inasmuch  as  the  complaint,  as 
well  as  the  demurrer  thereto,  have  been 
fully  set  out  in  that  opinion,  it  is  nnneces- 
sary  to  do  more  here  than  to  state  briefly  the 
grounds  upon  which,  I  think,  the  demurrer 
should  have  been  sustained. 

First,  it  does  not  seem  to  me  that  the  facts 
stated  in  the  complaint,  which,  of  course, 
for  the  purposes  of  this  inquiry,  must  be  tak- 
en to  be  true,  are  sufficient  to  constitute  a 
cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant  company,  for  the  fol- 
lowing reasons:  (a)  I  do  not  see  that  the 
facts  there  set  forth  show  that  there  was  any 
contractual  relation  between  the  plaintUt 
and  the  defendant  While  such  facts  may 
be  sufficient  to  show  such  a  relation  between 
the  sender  of  the  message  (J.  B.  Splvey)  and 
the  telegraph  company,  or  possibly  betwe«i 
tbe  person  to  whom  the  message  was  ad- 
dressed (H.  F.  Jumper)  and  the  telegraph 
company,  yet  I  am  unable  to  perceive  how 
the  facts  can  give  rise  to  any  contract  rela- 
tion between  the  plaintiff  (a  third  person) 
and  the  telegraph  company.  There  is  no 
allegation  that  either  Jumper  or  Splvey  was 
acting  as  the  agent  of  the  plaintiff  in  the 
transaction  narrated  in  the  complaint  The 
fact  that  the  message  "was  presented  to 
and  received  by  the  defendant  to  be  trans- 
mitted and  delivered  as  aforesaid  for  the 
plaintiff's  benefit  of  all  of  which  defendant 
was  apprised  at  the  time  of  the  presentation 
of  said  message  to  It,"  does  not  show,  or  even 
imply,  that  defendant  was  asked  to  assume, 
or  did  assume,  the  obligation  to  deliver  the 
message  to  the  plaintiff.  On  the  contrary, 
it  plainly  Implies  that  It  was  not  intended 
-or  expected  that  the  defendant  should  as- 
sume any  such  obligation.  Hence,  if  plain- 
tiff sustained  any  damage  by  reason  of  the 
failure  of  the  plaintiff  to  receive  such  me»- 
sage  In  due  time,  the  dtfendant  cannot  be 


held  liable  to  the  plaintiff  for  such  damages, 
(b)  I  am  unable  to  perceive  that  the  facts 
stated  in  the  complaint  are  such  as  would 
give  rise  to  any  other  relation  between  the 
plaintiff  and  defendant,  which  would  give 
the  plaintiff  any  right  of  action  against  the 
defendant  in  case  the  plaintiff  failed  to  re- 
ceive such  message  In  due  time;  for  those 
facts  do  not  show  that  the  defendant  owed 
any  duty  to  the  plaintiff  to  deliver  to  him 
such  message  in  time,  and,  on  the  contrary, 
those  facts  plainly  Imply  that  the  duty  of 
delivering  the  message  to  the  plaintiff,  If  im- 
posed upon  any  one.  It  was  imposed  upon 
Jumper,  and  not  upon  the  defendant  Hence,' 
If  the  action  should  be  regarded  as  an  action 
ex  delicto,  the  facts  alleged  do  not  show  any 
tort  of  which  the  plaintiff  has  any  legal  cause 
of  complaint  as  against  the  defendant;  for.  If 
the  defendant  owed  no  duty  to  the  plaintiff, 
there  could  be  no  breach  of  such  duty,— no 
tort  The  fact  alluded  to  above,  that  the  de- 
fendant was  apprised  of  the  fact  that  the 
message  was  Intended  for  the  plaintiff's  ben- 
efit could  not  be  held  liable  for  his  tort  in 
not  perfM-ming  that  duty;  for  it  will  be  ob- 
served that  there  is  no  allegation  In  the  com- 
plaint that  Jumper  would  have  performed  his 
duty  of  delivering  the  message  to  the  plaintiff. 
it  the  defendant  had  delivered  the  message 
to  him  (Jumper)  In  due  time,  even  it  such  au 
allegation  would  hare  helped  the  matter.  In 
this  aspect  of  the  case,  the  fact  that  defend- 
ant was  notified  that  the  message  was  in- 
tended for  the  plaintiff's  benefit  would  not 
avail  the  plaintiff;  for,  legally  speaking,  "no 
tort  can  be  for  the  benefit  of  another,"  as 
it  Is  well  expressed  in  the  argument  of  one 
of  the  counsel  for  the  appellant  So  that 
whether  the  action  be  regarded  as  an  action 
ex  contractu  or  an  action  ex  delicto,  I  do 
not  think  the  facts  stated  in  the  complaint 
are  sufficient  to  constitute  a  cause  of  action 
in  favor  of  the  plaintiff  as  against  tbe  de- 
fendant 

In  the  second  place.  It  seems  to  me  that 
tbe  action  must  be  regarded  as  an  action  ex 
contractu,  and  if,  as  it  seems  to  be  conceded, 
and  necessarily  conceded,  as  there  is  no  alle- 
gation of  any  actual  damages,  outside  of  in- 
jured feelings,  the  action  is  for  the  recovery, 
not  of  compensatory  damages,  but  for  puni- 
tive <a  exemplary  damages,  I  do  not  think 
such  damages  can  be  recovered  In  an  ac- 
tion ex  contractu. 

In  the  third  place,  the  default  alleged  to 
have  been  committed  by  the  defendant  can- 
not be  regarded  as  the  proximate  cause  of 
the  injury  complained  of  by  the  plaintiff; 
for  it  may  have  occurred  from  an  intervening 
efficient  and  proximate  cause,— the  neglect 
of  Jumper  to  deliver  the  message  to  the 
plaintiff  in  due  time,— even  If  then  had  been 
no  default  on  the  part  of  the  defendant 
Whether  such  neglect  would  have  occurred 
is  a  matter  of  conjecture  only. 
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KOLB  T.  JONES. 

(Sapc«m«  Oonrt  of  South   Oarolina.     Dec.  9, 

1901.) 

EJECTMENT— NOTICE    OP    6DRVET— EVIDENCE 
—QUITCLAIM  DEED. 

1.  Under  Civ.  Code,  S  417,  service  of  notice 
of  intended  plat  and  Bnrvey  of  land  after  ac- 
tion begun  to  recover  possession  thweof  is 
properly  made  on  defendant's  attorney. 

2.  Ou  proof  of  execution  of  a  quitclaim  deed 
by  one  of  several  grantors,  it  is  admissible  in 
evidence. 

3.  An  instruction  that  possession  of  land  un- 
der a  claim  of  ownership  for  more  than  20 
years  presumes  a  grant  sufficiently  charges 
that  the  possession  must  be  adverse. 

4.  In  an  action  for  posseasion  of  land,  where 
there  is  evidence  that  plaintifC  went  into  pos- 
session of  and  paid  taxes  on  the  land  for  more 
than  20  years,  a  nonsuit  was  properly  denied. 

5.  An  mstruction  that  10  years  adverse  pos- 
session raises  presumption  of  title  is  erroneous, 
where  there  is  no  evidence  that  the  state  has 
parted  with  ita  title. 

Appeal  troin  common  pleas  circuit  court  of 
Sumter  county;  Klugh,  Judge. 

Action  by  Friendly  Kolb  against  Lewis 
Jones.  Judgment  tor  plalntlfl.  Defendant 
appeals.    Reversed. 

Lee  &  Molse,  for  appellant  ▲.  B.  Stuckey, 
for  respondent 

JONES,  J.  This  la  an  appeal  from  a  judg- 
ment on  verdict  In  favor  of  plaintiff  in  an 
action  to  recover  tbe  poBsesslon  of  real  es- 
tate. 

The  first  exception  alleges  error  In  permit- 
ting Surveyor  Hayneswortb  to  prove  the  plat 
and  survey  made  by  lilm,  when,  as  alleged, 
it  appeared  that  the  survey  was  made  with- 
out notice  to  the  defendant  or  his  attorneys. 
This  exception  was  doubtless  taken  imder  a 
misapprehension,  as  the  "case"  shows  that 
10  days'  notice  of  the  survey  was  served  on 
defendant's  attorneys.  Under  section  417  of 
the  Civil  Code,  service  of  such  notice  after 
the  commencement  of  the  action  was  prop- 
erly made  upon  the  attorney. 

The  second  exception  assigns  error  In  per- 
mitting plaintiff  to  Introduce  in  evidence  a 
deed  purporting  to  be  executed  by  Thomas 
E.  Richardson  and  others  to  F.  Kolb,  on 
proof  of  its  execution  by  Thomas  E.  Richard- 
son alone.  It  was  competent  to  introduce  the 
deed  on  the  proof  made,  certainly  In  so  far 
as  it  was  sought  to  affect  the  Interest  own- 
ed by  Richardson.  Harrdscni  v.  Sarvls,  89 
S.  a  20,  17  S.  E.  368.  The  deed  purported 
to  be  a  qultdalm  deed  of  the  grantors  of  all 
light  title,  and  Interest  in  the  premises,  and 
was  not  such  as  to  require  the  signature  of 
all  parties  Interested  before  becoming  ef- 
fective as  to  any  who  signed,  as  In  Arthur 
y.  Anderson,  9  S.  O.  234. 

The  third,  fourth,  and  eighth  exceptions 
charge  error  In  the  refusal  of  defendant's 
motion  for  nonsuit  In  reference  to  these 
exceptions  It  will  be  sufficient  to  say  that 
there  was  some  evidence  tending  to  show 
that  plaintiff  took  possession  of  the  land,  hav- 


ing pnrchased  It  from  W.  B.  Richardson  in 
1867,  and  that  he  continued  to  use  the  same 
and  pay  taxes  thereon,  claiming  it  as  his 
ovra,  down  to  1892,  the  time  of  the  tres- 
passes complained  of,— a  period  of  more  than 
20  years.  It  was  proper  to  refuse  nonsuit 
Busby  V.  KaUroad  Co.,  45  S.  0.  313,  23  S. 
E.  CO. 

The  fifth  exception  c<Nnplaiu8  of  error  in 
the  following  charge  to  the  Jury:  "That  if 
the  jury  find  that  the  plaintiff  entered  into 
possession  of  the  land  in  dispute,  under  the 
paper  Introduced  in  evidence  as  Exhibit  A., 
purporting  to  be  signed  by  W.  El  Richardsou 
under  a  claim  of  orwnershlp,  and  if  they  find 
that  he  has  personally  or  by  his  tenants  con- 
tinued In  possession  thereof  for  more  than 
20  years,  then  the  jury  must  find  he  Is  pre- 
sumed to  have  attained  a  grant  from  the 
state."  The  error  specified  In  the  exception 
Is  that  such  charge  Ignored  the  necessity  of 
an  adverse  holding  for  the  period  named. 
The  exception,  we  think,  is  not  well  taken, 
since  a  holding  under  a  dalm  of  ownership 
is  an  adverse  holding. 

The  sixth  excQ)tlon  imputes  error  In  the 
following  charge  to  the  jury:  '"rhat  If  the 
jury  find  from  the  evidence  that  the  plaintiff 
has  been  in  open  and  notorious  adverse  pos- 
session of  the  premises  in  dispute  for  more 
than  10  years  before  the  alleged  oitries  there- 
on by  tiie  defendant  then  the  jury  are  in- 
structed to  find  for  the  plaintiff,  unless  the 
defendant  has  shown  that  subsequent  to 
such  period,  he  or  his  landlord  has  likewise 
held  and  possessed  the  premises  in  the  same 
manner  for  a  like  period  of  10  years,  or  un- 
less the  defendant  has  shown  a  deed  from 
the  plaintiff."  It  Is  alleged  that  such  charge 
was  erroneous  for  the  reason  that  10  years' 
adverse  possession  alone  without  proving  the 
equivalent  to  a  grant,  or  that  the  state  is 
not  claiming  the  land  in  dispute,  is  insuffi- 
cient to  make  a  perfect  title.  This  excep- 
tion must  be  sustained.  The  case  of  Busby 
V.  Railroad  Co.,  45  S.  C.  813,  23  S.  B.  50. 
shows  that  In  order  to  establish  a  title  to 
real  estate,  acquired  by  adverse  possession. 
It  is  necessary  to  show  that  the  title  to  such 
real  estate  has  passed  out  of  the  state  actual- 
ly or  presumptively.  By  the  testimony  of 
the  plaintiff,  his  adverse  possession  began  In 
1867.  If  this  be  so,  under  the  cases  of  Reh- 
kopf  V.  Kuliland,  30  S.  O.  234,  9  S.  B.  99. 
and  Lyies  v.  Roach,  30  S.  C.  291,  9  8.  ES.  334, 
the  statute  of  limitatioDs  (10  years)  then  in 
force  would  govern  In  this  case.  But  proof 
of  10  years'  adverse  possession  alone  is  not 
sufficient  to  show  title  in  plaintiff.  It  must 
also  appear  that  the  state  has  actually  or 
presumptively  parted  with  Its  title;  for.  In 
the  absence  of  such  evidence,  the  presump- 
tion is  that  the  title  still  remains  in  the 
state,  and,  Inasmuch  as  the  plaintiff  must  re- 
cover upon  the  strength  of  his  own  title  and 
not  upon  the  weakness  of  the  title  of  his 
adversary,  It  is  incumbent  upon  plaintiff  to 
overcome  such  presumption.  In  Busby's  Case, 


Digitized  by 


L-oogle 


S.C.) 


DARUNOTON  OIL  00.  T.  PEE  DEE  OIL  ft  ICE  00. 


169 


8upra,  It  was  held  that  payment  of  taxes 
for  a  number  of  years  on  the  land  in  dis- 
pute by  plaintiff  is  some  evidence  to  be  sub- 
mitted to  the  Jury  that  the  state  had  parted 
with  title.  In  this  case  plaintiff  testified  that 
he  bad  paid  taxes  on  the  land  since  1887, 
but  defendant  disputed  that  there  was  any 
payment  of  taxes  upon  the  land  In  contro- 
versy. The  charge  was  erroneous  and  harm- 
ful in  relieving  plaintiff  from  any  necessity 
to  show  that  the  state  had  parted  with  title. 

This  conduslon  renders  it  unnecessary  to 
consider  the  remaining  exceptions,  which  im- 
pute error  in  the  refusal  of  the  motion  for 
a  new  trial. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
triaL 


DARLIKGTON  OIL  CO.  v.  FEB  DEB  OIL 
ft  ICE  CO.  et  aL 

(Supreme  Court  of  South  Carolina.     July  29, 
1901.) 

INJUNCTION— OBSTRTJcnON    OP  EASEMENT— 
RBHBABINQ    ON    APPBAL. 

1.  Where  a  complaiDt  in  a  suit  for  a  per- 
petual injunction  and  the  afladavita  therein 
show  a  reservation  by  deed  of  use  of  track 
Kcales  and  a  right  to  pass  over  the  land  of  de- 
fendant, that  defendant  has  refused  this  rii^ht, 
and  that  such  refusal  will  ruin  plaintlfTs  busi- 
ness, a  temporary  injunction  should  be  granted. 

2.  On  an  application  for  a  temporary  injunc- 
tion, the  Judge  cannot  pass  on  the  questions 
making  up  the  merits  of  the  action. 

3.  The  fact  that  the  court,  in  rendering  its 
oirfnion,  did  not  pass  upon  the  point  raised  that 
the  order  was  not  appealable,  does  not  author- 
ize a  rehearing,  where  the  context  shows  that 
the  court  held  it  to  be  appealable. 

Appeal  from  common  pleas  circuit  court 
of  Darlington  comity;   Gage,  Judge. 

Action  by  the  Darlington  Oil  Company 
against  the  Pee  Dee  Oil  ft  Ice  Company  and 
the  Vlrglnla-Oarolina  Chemical  Company. 
From  an  order  dissolving  a  temporary  In- 
junction, plaintiff  appeals.     Reversed. 

The  f(dlowing  are  the  affidavits  of  the 
plaintiff  used  at  the  hearing  of  the  motion: 

"Personally  appeared  before  me  Rol>a:t 
Keith  Dargan,  who  on  oath  says:  (1)  That 
he  is  the  general  manager,  secretary,  and 
treasurer  of  the  plaintiff  corporation.  That 
be  is  familiar  with  all  of  the  material  allega- 
tions of  the  complaint  in  this  action,  on  the 
information  and  belief  of  the  plaintiff,  and 
has  actual  knowledge  thereof,  and  that  from 
sncb  knowledge  he  knows  that  the  matters 
of  fact  therein  stated  are  true.  That  the  use 
by  the  plaintiff  of  the  said  scales  has  never 
interfered  with  the  use  thereof  by  the  Fee 
Dee  Oil  ft  Ice  Company,  and  cannot  so  inter- 
fere. (2)  That  at  the  time  ot  tbe  sale  of  a 
portion  of  the  plant  of  tbe  plaintiff  corpora- 
tion t*  the  Virginia-Carolina  Chemical  Com- 
pany, an  the  14th  day  of  June,  A.  D.  1889, 
Mr.  G.  S.  McCullongh  was  the  general  man- 
ager of  the  plaintiff  corporation,  and  con- 


ducted in  large  part  the  negotlatlonB  lead- 
ing up  to  said  sale.  That  deponent  was  an 
employ^  of  the  plaintiff  at  that  time,  and 
snsseBted  to  Mr.  McCullough  that  a  reserva- 
tion giving  the  plaintiff  the  right  to  use  said 
scales  be  inserted  in  tbe  deed  of  conveyance 
set  out  In  tbe  complaint.  That  Mr.  Mc- 
Cullough acted  on  said  suggestion  and  had 
said  reservation  placed  in  the  deed  afore- 
said. That  Mr.  McCullough  is  now  the  presi- 
dent and  treasurer  of  die  Fee  Dee  Oil  ft  loe 
Company,  and  appears  to  be  tbe  manager 
thereof.  (3)  That  deponent  conducted  the 
negotiations  for  the  plaintiff  corporation  with 
the  Atlantic  Coast  Line  Railroad  Oompany  in 
regard  to  the  repair  of  said  scales,  and  trans- 
mitted the  letter  of  said  railroad  company 
to  tbe  Virginia-Carolina  Chemical  Company. 
That  deponent  received  the  following  letter 
from  the  said  laat-mentioned  corporation: 
'Virginia-Carolina  Chemical  Oompany,  Bich- 
mond,  Virginia.  Office  of  the  Secretary,  Au- 
gust S.  1809.  Track  scales  at  Dariington. 
Mr.  Robt  Keith  Dargan,  DarUngton,  S.  C— 
Dear  Sir:  Vour  favor  of  the  2d  Instant  is 
to  hand,  inclosing  letter  from  the  railroad 
company  in  regard  to  our  track  scales.  In 
reply  thereto,  I  beg  to  say  that  we  really 
see  but  little  use  that  we  will  have  for  the 
track  scales  at  our  Darlington  fertilizer  fac- 
tory, and  therefore  do  not  feel  disposed  to 
go  to  the  expense  that  tbe  railroad  company 
desires  In  the  premises.  If  the  Cotton  Seed 
Oil  Company  are  willing  to  go  to  this  ex- 
pense for  the  use  that  tbey  get  out  of  the 
scales.  It  will  be  satisfactory  to  us  for  them 
to  do  so,  but  oUierwlse  we  would  prefer  to 
take  the  scales  out  Yours,  truly,  S.  D.  Cren- 
shaw, Secretary.'  And  then  entered  into  the 
agreement  with  said  railroad  company,  as 
set  out  In  the  complaint,  for  the  repair  ot 
said  scales.  (4)  That  the  plaintiff  has  con- 
tinued to  use  said  scales,  under  the  reserva- 
tion in  the  deed  aforesaid,  up  to  and  until 
the  21st  instant,  when  such  use  was  for- 
bidden by  Mr.  McCullough,  the  president  and 
treasurer  of  the  Pee  Dee  Oil  ft  Ice  Company. 
That  deponent  demanded  of  the  railroad 
company  that  It  should  weigh  tbe  cars  of  the 
plaintiff,  and  said  railroad  company  refused 
to  do  BO,  for  the  reason  that  Mr.  McCullough 
forbade  said  railroad  company  so  to  do.  (5) 
That  on  the  28d  Instant  the  plaintiff  received 
a  car  of  cotton  seed  consigned  to  it.  The 
tare  weight  on  said  car  had  been  obliterated. 
The  railroad  company  weighed  said  car,  seed 
and  all,  but  deponent  could  not  find  out 
weights  of  the  car  and  requested  the  rail- 
road company  to  weigh  said  empty  car,  so  as 
to  find  out  the  net  weight  of  the  seed  in  tbe 
car.  This  reasonable  request  was  refused. 
for  the  reason  above  stated,  and  deponent 
was  obliged  to  take  the  shipper's  weights, 
without  verification.  (6)  That  on  the  25tb 
instant  the  plaintiff  received  an  empty  tank 
car  consigned  to  it  to  be  filled  with  cotton 
seed  oil,  and  deponent  requested  the  railroad 
company  to  weigh  said  tank  car,  in  order 
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that  deponoit  might  thus  ascertain  Its  true, 
correct  weight;  and  this  reasonable  request 
was  again  refused  by  said  company  for  the 
jreasons  above  stated.  (7)  That  the  plaintiff 
corporation  has  now  large  and  costly  ship- 
ments of  oU  and  hulls  sold  under  contract 
for  delivery  in  the  month  of  September  In- 
stant, and  have  been  unable  to  make  said 
shipments  because  they  cannot  have  their 
cars,  when  loaded  with  said  products,  weigh- 
ed."   Sworn  to. 

"Personally  appeared  before  me  W.  EI 
James,  Jr.,  who,  being  duly  sworn,  says  that 
he  is  now  In  the  employment  of  the  plaintiff 
corporation,  and  has  been  for  the  past  year; 
that  in  the  performance  of  bis  duties  a» 
such  employe,  on  Friday  last,  the  21st  day 
of  September  instant,  having  been  directed 
so  to  do,  he  went  to  the  railroad  track  scales, 
described  in  plaintiff's  complaint,  to  weigh 
an  outgoing  car  loaded  with  loose  cotton  seed 
hulls,  as  be  bad  heretofore  done;  that  said 
car  was  loaded  with  the  aforesaid  hulls, 
which  had  been  sold  by  the  plaintiff,  to  be 
shipped  to  their  destination;  that  upon  ap- 
proaching the  premises  of  the  defendant  the 
Pee  Dee  OU  &  Ice  Company,  for  the  purpose 
aforesaid,  he  was  called  by  Mr.  0.  S.  Mc- 
Oullough,  president  and  treasurer  of  the  said 
defendant  corporation,  and  was  told  by  him 
to  Inform  his  (deponent's)  people  or  employ- 
ers that  thery  could  not  use  said  scales  any 
longer;  that  deponent  asked  Mr.  McCullougb 
if  he  could  not  weigh  the  car  of  hulls  then 
loaded  to  be  shipped  out,  and  then  being 
shifted  to  be  brought  to  said  scales,  and  be 
replied  that  he  could  not;  that  plaintiff  was 
then  compelled  to  ship  said  car  unwelghed." 
Sworn  to. 

The  Virginia-Carolina  Chemical  Company 
takes  a  neutral  position  by  its  answer.  The 
answer  of  the  Virgrlnia-CaroUna  Chemical 
Company,  defmdant  above  named,  to  the 
complaint  herein  shows:  "First.  It  has  no 
knowledge  cr  information  sufficient  to  form 
a  belief  as  to  the  allegations  of  the  first  ar- 
ticle. Second.  It  admits  the  allegations  of 
the  second  article.  Third.  It  admits  the  al- 
legations of  the  third  article.  Fourth.  For 
answer  to  the  allegations  of  tbe  fourth  arti- 
cle this  defendant  craves  reference  to  the 
original  charter  therein  referred  to.  Fifth. 
For  answer  to  the  allegation  of  the  fifth  ar- 
ticle this  defendant  admits  the  execution  and 
delivery  of  the  deed  therein  referred  to,  and 
for  the  contents  and  tenor  of  the  same 
craves  reference  to  the  original  deed.  Sixth. 
For  answer  to  the  allegations  of  the  sixth 
article  this  defendant  salth  that  It  craves 
reference  to  the  original  amended  charter  as 
therein  referred  to.  Seventh.  For  answer  to 
the  allegations  of  the  seventh  article  this 
defendant  saith  that  the  contents  and  tenor 
of  the  deed  of  conveyance  therein  referred  to 
will  fully  appear  therefrom.  Eighth.  For 
answer  to  the  allegations  of  the  eighth  arti- 
cle this  defendant  has  no  knowledge  or  In- 
formation thereof  sufficient  to  form  a  belief. 


save  in  so  far  as  the  same  may  aiipear  from 
the  (Migrinal  correspondence  therein  referred 
tOw  Ninth.  For  answer  to  the  allegations  of 
the  ninth  article  this  defendant  salth  that 
It  admits  the  execution  and  delivery  of  the 
deed  of  conveyance  therein  referred  to,  and 
for  the  contents  and  tenor  thereof  craves 
reference  to  the  original  deed.  Tenth.  For 
answer  to  the  allegations  of  the  tenth  ar- 
ticle this  defendant  denies  that  It  owns  and 
controls  the  stock  of  the  Pee  Dee  Oil  &  Ice 
Company,  or  any  part  thereof,  and  its  al- 
leged right,  as  set  forth  in  the  complaint,  is 
not  Irreparable." 

The  defendant  Pee  Dee  OU  &  Ice  Company 
moves  to  dismiss  the  temporary  injunction 
on  the  following  affidavits  and  answer  and 
other  pleadings: 

"Personally  appeared  before  me  O.  8.  Mc- 
Cnllough,  who,  being  duly  sworn,  says: 
That  the  Darlington  Oil  Company  is  suc- 
cessor to  tlie  late  Darlington  Phosphate  Com- 
pany and  the  Darilngton  Olnning,  Milling, 
Fertilizer  &  Warehouse  Company,  under  suc- 
cessive charters  and  amendments  thereof. 
That  the  Darlington  Ginning,  Milling,  Fer- 
tilizer &  Warehouse  Company  (to  whose 
business  the  Darlington  OU  Company  is  suc- 
cessor) was  chartered  and  begun  business  on 
or  about  August  11,  1888.  That  deponent 
was  the  president  thereof.  That  for  several 
years  said  company,  under  its  then  name 
and  charter  and  changes  and  amendments 
thereto,  successfully  and  profitably  operated 
the  oU  mill  plant  now  being  operated  by  the 
Darlington  OU  Ck>mpany,  and  at  the  same 
place,  doing  the  same  character  of  business 
and  under  the  same  conditions,  without  own- 
ing or  even  use  of  track  scales.  That  on  or 
about  August  11,  1891,  the  Darlington  Phos- 
phate Company,  an  entirely  separate  corpo- 
ration, was  organized  and  chartered,  and  the 
plant  thereof  operated  on  lands  adjoining 
the  lands  of  tlie  Darlington  Ginning,  MUUng, 
Fertnizer  &  Warehouse  Company,  or  its  suc- 
cessor; that  one  of  the  railroad  side  tracks, 
passing  Immediately  In  front  of  and  by  the 
doors  of  Darlington  Ginning,  Milling,  Fertil- 
izer &  Warehouse  Company  (and  thm  and 
ever  afterwards  and  now  the  only  tracks 
used  by  it  and  Its  successors  to  get  cars  to 
its  mill)  was  extended  upon  the  lands  of  the 
Darlington  Phosphate  Company,  by  the  said 
Darlington  Phosphate  Company,  and  Junc- 
tion thereon  made  with  side  track  upon  its 
own  lands,  and  that  the  said  Darlington 
Phosphate  Ck>mpany  purchased  and  erected 
the  track  scales  now  owned  by  the  Pee  Dee 
Oil  &  Ice  Company  on  its  own  lands,  which 
lands  now  belong  to  the  said  Pee  Dee  OU 
&  Ice  (Company.  That  some  years  after  this 
the  Darlington  Ginning,  MiUing,  FertUIzH' 
&  Warehouse  Company,  or  its  successor,  and 
the  Darlington  Phosphate  Company,  were 
consolidated  under  the  title  of  Darlington 
Phosphate  Company,  and  so  remained  untU 
Darlington  Phosphate  Company  sold  to  Vir- 
ginia-Carolina Chemical  Company  the  plant 
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of  the  old  Darlington  Pbospbate  Company, 
Including  lands  and  personalty.  That,  as 
above  stated,  said  side  track,  the  extension 
of  irhlch  Is  above  referred  to,  runs  Immedi- 
ately along  the  front  of  and  by  the  doors  of 
Darlington  Oil  Oompany  for  a  distance  hard- 
ly lees  than  600  feet,  and  over  its  property, 
including  ubove,  about  1,000  feet,  and  be- 
sides this  track  there  is  at  least  one  other 
track  on  its  land  of  about  200  feet  That 
sucb  track  scales  require  a  length  of  track 
not  over  40  feet,  and  there  is  room  in  these 
tracks  on  the  premises  of  Darlington  Oil 
Company  for  from  20  to  25  pairs  of  scales, 
and  there  are  many  places  therein  suitable 
in  every  respect  for  their  erection  and  use, 
and  such  scales  are  easily  procurable  and 
can  In  from  10  to  15  days  be  obtained  and 
erected;  that  said  track  scales  are  situated 
very  dose  to  buildings  of  Pee  Dee  Oil  & 
Ice  Company,  and  within  10  feet  of  Its  oflSce 
door,  and  the  track  in  which  it  lies  crosses 
the  roads  or  streets  by  which  access  Is  had 
to  its  plant;  that  serious  trouble  and  Incon- 
venience is  caused  to  the  Pee  Dee  OH  &  Ice 
Company  by  the  weighing  of  cars  of  plaintiff 
on  said  scales,  and  by  the  noise  of  shifting 
cars  and  absolute  blocking  entrance  to  Its 
plant,  on  some  occasions  for  a  considerable 
time.  In  the  Instances  alleged  and  admitted, 
this  deponent  did  not  refuse  to  allow  the 
weighing  of  the  cars  wlllfnily  or  wantonly, 
bat  he  did  so  In  pursuance  of  the  rights  and 
Interests  of  the  Pee  Dee  Oil  &  Ice  Company. 
That  deponent  is  president  and  treasurer  of; 
and  has  the  entire  management  of  the  affairs 
of  the  Pee  Dee  Oil  &  Ice  Company.  That 
deponent  on  two  occasions  refused  to  the 
plaintiff  herein  the  use  of  said  track  scales, 
since  which  time  nothing  has  l>een  said  to 
the  deponent  on  this  subject,  or  any  further 
demand  made  upon  him,  and  that  he  did  not 
know  or  have  any  intimatimi  that  suit  was 
contemplated  until  service  niK>n  him,  as  such 
officer  of  the  company,  of  the  complaint  and 
other  proceedings  herein."    Sworn  to. 

"W.  Albert  Parrott,  being  duly  sworn,  says 
that  be  is  clerk  of  the  court  of  common  pleas 
and  general  sessions  for  Darlington  county; 
that  the  deed  from  the  Darlington  Phosphate 
Company  to  Virginia-Carolina  Chemical  Com- 
pany, as  EiXhiblt  B  to  the  complaint  herein, 
is  only  recorded  In  Book  28,  at  page  362,— 
said  book'  being  only  for  recording  real  estate 
deeds  and  writings  relating  to  real  estate 
and  marriage  settlements."    Sworn  to. 

The  defendant  Pee  Dee  Oil  &  Ice  Company, 
answering  the  complaint  herein:  "(1)  Ad- 
mits the  truth  of  the  allegations  contained 
In  the  second  and  fifth  paragraphs  of  the 
complaint,  and  admits,  upon  Information  and 
belief,  the  truth  of  the  allegations  contained 
In  the  first,  third,  fourth,  and  sixth  para- 
graphs of  the  complaint.  (2)  Has  neither 
knowledge  nor  Information  sufficient  to  form 
&  belief  as  to  the  tmth  of  the  allegations 
contained  in  the  eighth  paragraph  of  the 
said  complaint    (S)  This  defendant  farther 


admits  the  conveyance  to  it  of  the  tract  of 
land  and  other  property  set  forth  in  Ex- 
hibit D  of  the  complaint  for  value,  and  also 
the  conveyance  of  the  Darlington  Phosphate 
Company  to  the  Virginia-Carolina  Chemical 
Company  of  the  property  set  forth  In  Exhibit 
B  thereto,  but  denies  that  the  Pee  Dee  Oil 
&  Ice  Company  as  a  cori)oration  had  legal 
notice,  either  actual  or  constructive,  of  the 
claim  of  the  plaintiff  to  the  use  of  the  rail- 
road track  scales  as  set  forth  in  the  last 
above  named  conveyance.  (4)  Admits  the 
record  of  the  said  deed  of  conveyance  from 
the  Darlington  Phosphate  Company  to  the 
Virginia-Carolina  Chemical  Company  In  the 
office  of  the  clerk  of  the  court  of  common 
pleas  for  Darlhtgton  county,  but  alleges  as 
its  information  and  belief  that  said  Instru- 
ment is  recorded  therein  only  as  a  deed  of 
real  estate.  In  Book  28,  of  page  362.  (5) 
This  defendant  further  admits  that  It  re- 
fused to  the  plaintiff  on  two  occasions  the 
use  of  the  track  scales,  and  alleges  that  the 
plaintiff  has  no  right  to  the  use  thereof 
against  this  defendant,  but,  on  the  contrary, 
that  whatever  rights  it  bad  to  the  use  there- 
of are  not  burdens  upon  the  property  named, 
which  is  now  the  sole  and  exclusive  prop- 
erty of  this  defendant,  but  that  such  rights 
were  revoked  and  became  nugatory  by  the 
conveyance  thereof  by  the  Virginia-Carolina 
Chemical  Company  to  this  defendant  (6) 
This  defendant  admits  that  the  nature  of 
the  plaintiff's  business  is  as  set  forth  and 
alleged  In  the  complaint,  but  denies  that  the 
use  of  the  property  claimed  is  essential  or 
necessar}-  to  the  conduct  of  plaintiff's  said 
bu8lne.sB,  but  that  said  business  was  suc- 
cessfully conducted  for  several  years  prior 
to  the  construction  of  the  said  track  scales. 
(7)  Sotaie  of  the  stock  of  this  defendant  la 
owned  by  the  Virginia-Carolina  Chemical 
Company,  and  some  of  the  capital  stock  of 
this  defendant  Is  owned  by  persons  who 
were  former  stockholders  In  the  Darlington 
Phosphate  Company.  This  defendant  Is  a 
corporation  duly  chartered  under  the  laws 
of  this  state.  Independent  from,  and  having 
no  connection  whatever  with,  the  said  Vir- 
ginia-Carolina Chemical  Company.  (8)  This 
defendant  denies  that  any  of  its  acts  in  the 
premises  have  been  wanton  or  willful,  as 
alleged  by  the  plaintiff,  and  that  the  plaintiff 
has  suffered  damage  to  the  amount  alleged 
in  the  complaint,  or  In  any  sum  whatever. 
(9)  This  defendant  further  alleges  and  sub- 
mits that  plaintiff  has,  as  defendant  is  In- 
formed and  believes,  an  adequate  and  com- 
plete remedy  at  law  for  alleged  breach  of 
the  rights  claimed,  and  that  there  is  no 
eiiulty  In  the  said  complaint  (10)  Denies 
each  and  every  the  remaining  allegations  of 
the  said  complaint" 

The  plaintiff  introduced  the  following  af- 
fidavits in  reply: 

"Personally  appeared  B.  M.  Price,  who  on 
oath  says  that  he  is  the  bookkeeper  for  the 
Darlington  Oil  Company;    that  In  the  year 
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when  the  Darlington  Olnnlng,  Fertiliser  & 
Warehouse  Company  consolidated  with  the 
Darlington  Phosphate  Company  deponent  en- 
tered Into  the  employment  of  said  consolidat- 
ed company  as  a  seed  weigher;  that  there 
was  no  railroad  track  scales  then  used  for 
weighing  seed;  that  the  great  majority  of 
the  seed  used  was  bought  from  wagons,  and 
supplied  from  this  county;  that  the  seed  that 
were  shipped  In  by  rail  were  brought  In  cars 
which  were  run  oH  on  the  side  track  running 
by  plaintiff's  warehouse,  and  were  unloaded 
by  a  hand  cart,  which  was  drawn  into  the 
warehouse  and  weighed  by  the  cart  load  od 
a  set  of  wagon  scales  therein  located;  that 
no  demurrage  was  charged  by  railroad  com- 
pany on  cars  loaded  with  seed,  and  the  com- 
pany was  allowed  to  let  the  seed  remain  in 
the  cars  until  they  could  be  unloaded  by  the 
method  above  stated;  that  to  unload  four 
cars  a  day  was  a  good  day's  work  by  the 
method  then  in  use;  that  deponent  has  been 
In  the  employment  of  the  plaintiff.  In  one 
capacity  and  another,  since  the  above-stated 
period;  that  the  business  of  the  plaintiff  has 
Increased  at  least  100  per  cent  the  last  sea- 
son, and  the  capacity  for  the  present  season 
has  still  been  Increased;  that  the  railroad  com- 
pany charges  a  demurrage  of  $1  per  car  per 
day  for  each  car  that  remains  unloaded  after 
72  hours;  that  plaintiff  sometimes  receives  as 
many  as  20  cars  a  day,  and  to-day  received 
that  number;  that  it  would  be  impossible  for 
plaintiff  to  conduct  Its  present  volume  of 
business  without  the  use.  of  railroad  track 
scales.  And  deponent  further  says  the  mill 
of  the  plaintiff  is  working  on  full  time,  both 
night  and  day,  while  the  defendant  company, 
the  Pee  Dee  Oil  &  Ice  Company,  has  not 
commenced  Its  oil  business  yet,  but  Is  now 
putting  in  its  machinery;  that  It  has  <Mily 
been  running  so  far  Its  ginnery."  Sworn  to. 
"Personally  appeared  before  me  Frank 
Pegues,  who,  being  duly  sworn,  says  that  he 
is  agent  of  the  Atlantic  Coast  Line  Railroad 
Company  at  Darlington,  8.  C;  that  the  re- 
pairs on  the  railroad  track  scales  last  year 
were  made  by  said  company  with  lumber 
furnished  by  the  Darlington  Phosphate  Com- 
pany; that  said  company,  before  and  since, 
has  had  the  use  of  said  scales  for  the  pur- 
pose of  weighing  incoming  and  outgoing  cars, 
and  the  said  railroad  company  has  used  said 
scales  to  weigh  incoming  and  outgoing  cars 
for  itself  and  for  its  patrons,  except  that,  a 
short  time  before  a  cc^y  of  the  Injunction 
in  this  case  was  served  upon  the  Atlantic 
Coast  Line  Railroad  Company,  this  defend- 
ant was  notified  by  Mr.  C.  S.  McCuUough, 
the  president  and  manager  of  the  Pee  Dee 
Oil  &  Ice  Company,  over  the  telephone,  that 
he  objected  to  the  cars  of  the  Darlington  OU 
Company  being  weighed  on  said  scales,  load- 
ed with  oil,  meal,  and  hulls  to  be  shipped, 
except  such  cars  as  were  coming  In  loaded 
with  freight  for  said  company,  upon  which 
tlte  railroad  company  had  freight;  that  these 
cars  could  be  weighed  on  said  scales,  In  order 


that  the  railroad  company  could  ascertain 
and  c<^ect  its  freight  charges;  that  depo- 
nent thereupon  notified  the  Darlington  OU 
Company  of  Mr.  McCullough's  objections. 
Mr.  McCullough  did  not  object  to  Atlantic 
Coast  Line  Railroad  Company  using  said 
scales  ;to  weigh  cars  for  its  other  patrons, 
and  the  said  scales  were  conttaiued  to  be  so 
used  by  said  company."    Sworn  to. 

"Personally  appeared  before  me  Frank 
Welch,  who  on  oath  says  that  he  is  a  freight 
conductor  for  the  Atlantic  Coast  Line  Rail- 
road Company;  that  a  Short  time  before  the 
service  of  a  copy  of  the  injunction  In  the 
above  stated  case  on  the  said  company  be 
carried  a  car  for  the  Darlington  Oil  Company 
to  the  railroad  track  scales,  situate  on  the 
premises  of  the  Pee  Dee  Oil  &  Ice  Company, 
as  he  had  often  done  for  the  Darlington  OU 
Company  before,  to  be  weighed  on  said 
soales;  that  he  was  met  by  Mr.  C.  S.  Mc- 
CuUough, president  and  treasurer  of  the  Pee 
Dee  OU  &  Ice  Company,  and  forbidden  to 
weigh  said  car;  that  be  thai  carried  said 
car  to  the  plant  of  the  Darlington  OU  Com- 
pany unweighed,  and  Informed  said  com- 
pany that  Mr.  McCuUough  would  not  allow 
the  same  to  be  weighed."    Sworn  to. 

"Personally  appeared  before  me  M.  S, 
Chase,  who  on  oath  says  that  he  is  a  freight 
conductor  for  the  Atlantic  Coast  Line  Rail- 
road Company;  that  on  the  morning  of  the 
day  the  copy  of  Injunction  was  served  on  the 
Atlantic  Coast  Line  Railroad  Company  he 
was  given  said  copy  and  instructed  to  take 
a  tank  car  to  the  raUroad  track  scales,  on 
the  property  of  the  Fee  Dee  OU  &  Ice  Com- 
pany, and  weigh  it  for  the  Dariington  OU 
Company;  that  this  he  proceeded  to  do,  and 
when  he  arrived  at  the  scales  with  said  tank 
car  Mr.  G.  S.  McCuUough  met  him  and  said, 
'Don't  you  know  that  I  have  Issued  orders 
not  to  weigh  that  tank  car  on  these  Bcalea?* 
or  words  to  that  effect;  that  deponent  ex- 
hibited the  copy  of  the  Injunction  and  pro- 
ceeded to  weigh  said  tank  car."    Sworn  to. 

"PersonaUy  appeared  before  me  J.  B.  Gray, 
who  on  oath  says  that  he  is  a  seed  buyer  for 
the  Darlington  OU  Company;  that  the  print- 
ed circular  letter,  without  date,  hereto  at- 
tached, signed  'Pee  Dee  Oil  &  Ice  Company,' 
and  marked  b^  me  'Exhibit  A,'  was  handed 
to  deponent  by  his  son,  H.  S.  Gray,  some 
time  during  the  month  of  September  last; 
and  that  his  said  son  is  a  seed  buyer  tar  the 
Pee  Dee  OU  &  Ice  Company."    8w(Mm  to. 

Exhibit  A,  attached  to  affidavit  of  J.  B. 
Gray:  "DarUngton,  B.  0.,  1900.  To  Seed 
Shippers:  I  want  to  caU  your  attention  to 
the  method  of  some  cotton  seed  oil  mllla  in 
weighing  their  seed.  They  weigh  the  car 
load  of  seed  and  then  deduct  from  the  gross 
weight  the  weight  stencUed  on  the  car.  By 
this  method  they  make  from  600  to  1,600 
pounds  of  seed  on  every  car  load.  In  other 
words,  the  shipper  does  not  get  pay  for  that 
many  seed.  For  example,  you  take  a  car 
load  of  seed  weighing  60,000  pounds  gross. 
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The  BtencU  marked  on  the  car  la  80,000 
pounds.  Tbey  would  settle  with  you  for 
80,000  pounds  of  seed.  U  the  car  weighed 
29.000  pounds,  which  is  not  Improbable,  you 
would  be  entitled  to  receive  pay  for  81,000 
pounds  of  seed.  The  cars  were  weighed  and 
stenciled  when  new.  They  have  since  dried 
out  and  weigh  from  600  to  1,500  pounds  less 
now  than  when  the  steucU  mark  was  put  on 
them.  Our  method  of  weighing  seed:  We 
weigh  the  car  of  seed,  unload  the  seed,  run 
the  empty  car  back  on  the  scales,  and  weigh 
that.  By  this  method  of  weighing  the  ship- 
per gets  exactly  what  is  in  the  car,  nothing 
more  or  lees.  Our  competitors  can  afford  to 
pay  50  cents  more  per  ton  for  seed  by  their 
method  of  weighing.  In  the  last  few  days 
we  have  watched  this  matter  very  closely, 
and  we  have  not  found  one  car  yet  but  what 
weighs  less  now  than  what  it  is  marked. 
Now,  tbey  will  tell  you  that  they  will  settle 
with  yon  by  railroad  weights.  Of  course, 
this  is  the  only  way  that  the  railroads  can 
weigh  the  seed,  as  they  do  not  weigh  the 
empty  cars,  as  the  cars  are  usually  weighed 
in  transit  We  weighed  Ave  cats  this  morn- 
ing. The  difference  was  2,900  pounds  in  the 
five  cars;  that  Is,  we  paid  for  2,900  t>ounda 
more  seed  than  the  mills  that  adopt  the  other 
method  would  have  paid  for  same  cars.  If 
you  will  ship  us  your  seed,  we  will  give  you 
the  highest  market  price  for  them,  and  pay 
you  for  every  pound  that  is  in  the  car. 
Please  show  this  to  the  other  seed  buyers  in 
your  town.  Tours,  truly.  Pee  Dee  Oil  &  Ice 
Company." 

"Personally  appeared  before  me  J.  H. 
David,  who  on  oath  says  that  he  is  the 
{resident  of  the  Dillon  Cotton  Seed  Oil  Com- 
pany  and  of  the  Marion  Oil  Mill,  the  former 
situate  at  the  town  of  Dillon  and  the  latter 
at  the  town  of  Marlon,  both  in  the  state 
aforesaid;  that  oil  mills  are  now  so  numer- 
ous in  this  state  and  competition  in  buying 
seed  so  great,  that  no  mill  can  depend  for 
its  supply  of  seed  upon  its  own  locality,  for 
the  reasons  attove  stated,  and  for  the  reason 
that  mills  from  other  parts  of  the  state 
frequently  have  buyers  located  in  mill  towns 
and  buy  their  supplies  of  seed  wherever 
they  can  get  them,  and  hence  it  becomes 
necessary  for  all  mills  to  do  likewise,  and 
such  is  the  habit  and  custom;  that  under 
such  system  of  conducting  the  business  it  is 
now  imjKWslble  for  an  oil  mill  to  do  business 
without  the  use  of  railroad  track  scales  upon 
which  to  test  its  incoming  cars  containing 
seed,  and  its  outgoing  cars  containing  manu- 
factured products."    Sworn  to. 

"Personally  appeared  before  me  Bobert 
Keith  Dargan,  who,  being  duly  sworn,  says: 
First  That  the  plaintiff  corporation  has  125 
cotton  seed  buyers  located  in  this  state  and 
In  the  state  of  North  Carolina;  that  up  to 
this  date,  the  18th  instant  and  since  the  1st 
instant,  the  plaintiff  has  received  123  cars 
of  cott<m  seed,  and  within  the  same  dates 
shipped  out  13  tanks  of  oil  and  cars  of  hulls. 


all  of  which  incoming  and  outgoing  cars  and 
tanks  were  weighed  on  said  scales.  Second. 
That  the  oil  mill  business  is  never  run  after 
hot  weather  sets  in,  that  deponent  has  ever 
heard  or  known  of  in  this  climate,  and  is 
generally  closed  down  on  or  alMut  the  1st  of 
June  of  each  year  on  account  of  the  hot 
weather.  Third.  That  the  real  estate  of  the 
plaintiff  and  of  the  defendant  the  Pee  Dee 
Oil  &  Ice  Company  are  contiguous,  with  a 
railroad  track  running  from  one  property 
across  the  dividing  line,  and  in  and  upon  the 
other,  and  the  free  use  of  this  track  across 
the  property  of  the  plaintiff  was  given  to 
the  Virginia-Carolina  Chemical  Company  un- 
der the  deed  from  the  plaintiff  to  said  latter 
company."    Sworn  to. 

"Personally  appeared  Bright  Williamson, 
who,  being  duly  sworn,  says:  First  That 
he  is  the  president  of  the  plaintiff  corpora- 
tion in  the  above-stated  case;  that  he  was  a 
director  and  secretary  of  the  board  of  di- 
rectors of  the  old  Darlington  Ginning,  Mill- 
ing &  Fertilizer  Company  from  its  organ- 
isation up  to  its  consolidation  with  the  Dar- 
lington Phosphate  Company;  that  he  was 
president  of  the  Darlington  Phosphate  Com- 
pany at  the  time  that  a  portion  of  its  plant 
was  sold  to  the  yirginia-Carolina  Chemical 
Company.  Second.  That  comparatively  the 
business  of  manufactmring  oil  and  cotton 
seed  meal  now  done  by  the  plaintiff  corpora- 
tion is  more  than  100  per  cent  greater  than 
the  same  business  done  by  the  old  Darling- 
ton Ginning,  Milling  &  Fertilizer  Company. 
Third.  That,  when  the  plaintiff  sold  a  por- 
tion of  its  plant  to  the  Virginia-Carolina 
Chemical  Company,  Mr.  McCulIough  was 
placed  in  charge  of  the  property  so  sold  by 
the  said  Virginia-Carolina  Chemical  Com- 
pany, and  continued  in  charge  up  to  the  or- 
ganization of  the  Pee  Dee  Oil  &  Ice  Company, 
and  to  the  sale  of  the  property  In  question 
by  the  Virginia-Carolina  Chemical  Company 
to  said  defendant  corporation.  Fourth. 
That  when  the  plaintiff  sold  a  portion  of 
its  plant  as  aforesaid,  besides  the  deed  men- 
tioned in  the  complaint  (Exhibit  B),  the 
plaintiff  also  executed  a  bill  of  sale  of  the 
chattels  and  portable  personalty  sold,  and  in 
said  bill  of  sale  the  railroad  track  scales 
were  not  included.  Said  scales  are  attached 
to  and  built  into  the  freehold,  with  a  railroad 
track  running  across  them.  Fifth.  That  the 
two  pieces  of  real  estate  now  belonging  to 
the  plaintiff  and  the  defendant  Pee  Dee  Oil 
&  Ice  Company,  respectively,  all  of  which 
originally  belonged  to  plaintiff,  are  contig- 
uous territory."    Sworn  to. 

"I,  W.  Albert  Parrott,  clerk  of  the  court 
of  common  pleas  and  general  sessions  in  and 
for  the  county  and  state  aforesaid,  do  here- 
by certify  that  there  is  no  bill  of  sale  of 
personal  property  from  the  Darlington  Phos- 
phate Company  to  the  Virginia-CaroiinA 
Chemical  Company  recorded  in  my  ofUce. 
except  of  such  property  as  Is  mentioned  in 
deed  recorded  in  Book  No.  28,  page  362." 
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From  the  (^der  dissolving  the  temporary 
iBjunctlon  the  plaintiff  appeals. 

W.  F.  Dargan,  for  appellant.  Woods  & 
Macfarlan,  for  appellees. 

POPE,  T.  (after  stating  the  tacts).  This 
action  was  commenced  on  the  26tb  day  of 
September,  1900,  by  the  s^vice  of  the  sum- 
mons In  the  nsual  form  and  notice  of  no 
personal  claim  on  the  defendant  the  Vir- 
ginia-Carolina Chemical  Company.  The  ob- 
ject of  the  action  was  to  establish  by  the 
judgment  of  the  court  the  right  of  the  plain- 
tiff to  hare  free  access  to  and  use  of  the 
railroad  track  scales  situate  on  the  prem- 
ises of  the  defendant  the  Pee  Dee  Oil  &  Ice 
Company,  and  to  any  and  all  substitutes 
therefor;  that,  until  the  final  hearing  of  the 
cause,  the  defendant  the  Pee  Dee  Oil  ft  Ice 
Company,  Its  officers,  agents,  and  servants, 
be  enjoined  from  in  any  manner  interfer- 
ing with  the  plaintiff's  free  access  to  and 
use  of  the  aforesaid  railroad  track  scales 
and  to  any  and  all  substitutes  therefor,  and 
that  upon  the  final  hearing  such  Injunction 
be  made  perpetual;  for  S5,000  damages 
against  the  defendant  the  Pee  Dee  Oil  &  Ice 
Company,  and  for  such  other  and  further 
relief  as  the  court  may  see  meet  and  proper. 
The  complaint  sets  out  In  its  first  paragraph 
the  fact  that  plaintiff  was  duly  Incorporated 
under  the  laws  of  this  state.  Its  second 
paragraph  sets  ont  that  the  defendant  the 
Pee  Dee  Oil  &  Ice  Company  was  duly  incor- 
porated under  the  laws  of  this  state.  The 
third  paragraph  sets  out  the  Incorporation  of 
the  defendant  the  Virginia-Carolina  Chem- 
ical Company  nnder  the  laws  of  the  state  of 
New  Jersey.  The  fourth  and  fifth  para- 
graphs set  out  that  the  plaintiff,  under  its 
new  charter  name  of  the  Darlington  Phos- 
phate Company,  on  the  14th  June,  1899,  sold 
and  conveyed,  for  a  valuable  consideration, 
a  portion  of  its  plant  unto  the  Virginia-Caro- 
lina Chemical  Company,  as  fully  appears  by 
its  deed  therefor  by  Exhibit  B,  annexed  to 
the  complaint  The  sixth  paragraph  states 
that  the  plaintiff  agreed  with  the  defendant 
the  Vhrglnla-Carolina  Chemical  Company  to 
change  Its  corporate  name  before  1st  Jan- 
uary, 1900,  and  in  accordance  with  its  agree- 
ment its  corporate  name  was  changed,  under 
the  laws  of  this  state,  from  the  Darlington 
Phosphate  Company  to  that  of  the  Darling- 
ton Oil  Company.  The  seventh  paragraph 
alleges  "that  under  and  by  the  terms  of  the 
deed  of  the  plaintiff  (Exhibit  B)  to  the  de- 
fendant the  Virginia-Carolina  Chemical  Com- 
pany the  plaintiff  expressly  reserved  the 
right  'to  have  free  access  to  and  use  of  the 
railroad  track  scales'  situate  on  the  premises 
conveyed,  'and  any  and  all  substitutes.'" 
The  eighth  paragraph  alleges  that  when  the 
Atlantic  Coast  Line  Railway,  which  operated 
trains  over  the  side  track  wherein  the  rail- 
road track  scales  were  located,  notified  this 
plaintiff  that  they  were  defective  from  use 


and  must  be  repaired,  the  plaintiff  notified 
the  defendant  the  Virginia-Carolina  Chem- 
ical Company  thereof,  and  the  latter  notified 
the  plaintiff  by  letter,  on  5th  day  of  August 
1899,  "that  it  [we]  really  saw  but  little  use 
it  [we]  will  have  for  the  track  scales," 
*  *  •  and  therefore  do  not  feel  disposed 
to  go  to  the  expense  that  the  railroad  com- 
pany desires  in  the  premises,  "but  If  the 
plaintiff  is  willing  to  go  to  the  expense  of 
furnishing  the  lumber  necessary  to  renovate 
such  track  scales  for  the  use  it  gets  out  of 
the  scales,  it  would  be  satisfactory  to  the 
Virginia-Carolina  Chemical  CSompany  for  the 
repairs  to  be  made,  and  that  accordingly  the 
plaintiff  furnished  to  the  said  railroad  com- 
pany the  necessary  lumber  at  cost  of  $41.06." 
Paragraph  9  alleges  that  on  the  30th  day  of 
July,  1000,  for  a  valuable  consideration,  the 
Virginia-Carolina  Chemical  Company,  by  its 
deed  therefor  (Exhibit  D),  sold  to  the  de- 
fendant the  Pee  Dee  Oil  &  Ice  Company, 
among  other  things  mentioned  in  its  deed, 
all  the  right,  title,  interest  and  use  of  the 
said  Virglnia-Carolhia  Chemical  Company 
in  and  to  all  side  tracks  and  scales  as  speci- 
fied in  the  deed  of  the  plaintiff  to  the  said 
Virginia-Carolina  Chemical  Company,  dated 
14th  June,  1800.  Paragraph  10  alleges  upon 
information  and  belief  that  the  defendant 
Virginia-Carolina  Chemical  Company  owns 
and  controls  at  least  one-half  of  the  capital 
stock  of  the  defendant  corporation  the  Pee 
Dee  Oil  ft  Ice  Company,  that  a  large  part  of 
the  othor  half  of  the  capital  stock  of  the 
Pee  Dee  Oil  ft  Ice  Company  is  owned  and 
controlled  by  former  stockholders  and  ofli- 
cers  of  the  plaintiff,  and  that  the  Pee  Dee 
Oil  ft  Ice  Company,  through  its  officers,  bad 
actual  and  constructive  notice  of  the  plain- 
tiff's reserved  rights  under  the  deed  of  plain- 
tiff to  the  defendant  the  Virginia-Carolina 
Chemical  C!ompany.  Paragraph  11  alleges 
that  the  free  access  to  and  use  of  said  scales 
have  been  and  are  now  absolutely  necessary 
to  the  conduct  of  plaintiff's  business;  that 
the  major  part  of  its  raw  material  la  shipped 
to  it  in  car  load  lots,  and  the  major  portion 
of  its  manufactured  products,  consisting  of 
oil,  meal,  and  hulls,  are  sold  and  shipped  out 
in  car  load  lots  and  in  oil  tanks;  that  its 
custom  is  to  have  the  weights  of  the  raw 
material  coming  In  and  the  manufactured 
products  shipped  out  tested  by  said  scales; 
"that  the  plaintiff  is  now  in  the  midst  of  its 
busy  season,  has  relied  absolutely  upon  its 
right  to  the  use  of  said  scales,  and  specially 
reserved  those  rights  in  the  sale  aforesaid, 
which  is  well  known  to  the  defendants." 
Paragraph  12  alleges  that,  notwithstanding 
the  foregoing  facts,  the  plaintiff  had  unin- 
terrupted use  of  such  railroad  track  scales 
while  the  defendant  the  Virginia-Carolina 
Chemical  Company  had  possession  of  the 
property  conveyed  It  by  the  plaintiff  up  to 
the  time  In  July,  1899,  it  sold  its  plant  to  the 
Fee  Dee  Oil  &  Ice  Company,  and  also  from 
July,  1900.  to  2l8t  September,  1900,  while  the 
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latter  owned  the  property,  and,  notwith- 
standing the  plaintiff  In  Its  deed  bad  express- 
ly reserved  the  right  of  access  to  and  use  of 
the  railroad  track  scales,  yet  on  the  21st 
September,  1900,  the  defendant  Pee  Dee  Oil 
&  Ice  Company  ruthlessly  and  wantonly  in- 
vaded plaintiff's  rights  as  to  such  track 
scales  by  forbidding  the  plaintiff  to  use  8U(^ 
scales,  and  by  forbidding  the  Atlantic  Coast 
Line  Railway  to  weigh  any  cars  Intended 
for  the  plaintiff,  or  Intended  to  be  forward- 
ed by  the  plaintiff,  on  said  trabk  scales. 
Paragraph  18  alleges  that  plaintiff  has  been 
Injnred  by  the  said  unlawful,  willful,  and 
wanton  refusal  of  the  defendant  the  Pee 
Dee  011°  &  Ice  Company,  In  the  sum  of 
$5,000.  Paragraph  14  alleges  "that  It  Is  Im- 
possible for  It  to  carry  on  its  large  business 
without  the  use  of  said  railroad -track  scales; 
that  it  is  now  too  late  In  the  season  to  pro- 
vide other  scales;  that  it  has  already  been 
damaged  by  the  unlawful,  willful,  and  wan- 
ton acts  of  the  said  defendant;  and  that.  If 
the  defendant  be  allowed  to  continue  unlaw- 
fully, willfully,  and  wantonly  to  prevent  the 
plaintiff  from  the  enjoyment  of  its  property 
rights  in  the  premises,  the  plaintiff's  busi- 
ness will  be  further  seriously  Injured  and 
destroyed."  The  prayer  for  Judgment  is 
virtually  stated  when  we  announced  at  the 
beginning  of  this  opinion  the  object  of  the 
action. 

On  the  complaint  and  the  affidavits  of  BIr. 
Bright  Williamson,  as  the  president  of  the 
plaintiff  corporation,  of  Robert  Keith  Dar- 
gan.  Esq.,  and  of  W.  B.  James,  Jr.,  Esq.,  an 
ex  parte  application  for  a  temporary  Injunc- 
tion was  made  before  his  honor,  Judge  Watts, 
the  resident  Judge  of  the  Fourth  judicial  cir- 
cuit, which  was  {rrnuted  by  Judge  Watts  on 
the  27th  day  of  September,  1900.  The  two 
defendants  thereafter  answered.  Upon  due 
notice  thereafter,  a  motion  to  dissolve  Judge 
Watts'  order  of  temporary  injunction  was 
made  before  Judge  Gage  on  the  13th  day  of 
October,  1900,  by  the  Pee  Dee  Oil  &  Ice  Com- 
pany, on  the  pleadings  and  the  afBdavits  of 
C.  8.  McOullough,  Esq.,  and  of  W.  Albert 
Parrott,  Esq.,  as  C.  0.  0.  P.  At  the  date  of 
the  hearing  before  Judge  Gage,  both  parties 
used  afBdavits.  The  affidavits  and  the  an- 
swers of  defendants  will  be  reported.  On  the 
31st  day  of  January,  1901,  the  circuit  Judge 
made  an  order  dissolving  the  temporary  in- 
junction granted  by  Judge  Watts.  The  fol- 
lowing is  the  text  of  Judge  Gage's  order: 

"This  Is  a  notice  by  defendant  the  Pee  Dee 
Oil  &  Ice  Company  to  dissolve  a  temporary 
order  of  injunction  made  by  Judge  Watts 
on  27th  September,  1900.  There  are  five  stat- 
ed grounds  therefor.  These  grounds  are:  (1) 
Because  there  Is  no  equity  In  the  plaintiff's 
complaint.  (2)  Because  the  plaintiff's  Injury, 
If  any,  for  the  violation  of  its  alleged  right, 
as  set  forth  in  the  complaint.  Is  not  Irrep- 
aratde.  (3)  Because  an  injunction  is  pre- 
ventive, anil  not  remedial,  and  there  is  no 
allegation  in  said  complaint  of  any  threaten- 


ed invasion  of  plaintiff's  rights,  but  only 
as  to  what  damage  would  ensue  If  defendant 
should  Invade  such  alleged  rights.  (4)  Be- 
cause^  even  if  the  alleged  right  to  the  tise  of 
the  property  as  set  forth  In  the  oomplalnt 
exists  as  claimed,  the  plaintiff  has  an  ade- 
quate and  complete  remedy  at  law  for  any 
breach  thereof;  this  defendant  being  solvent 
and  fully  able  to  respond  to  any  recovery 
In  damages.  (5)  Because,  even  if  the  alleged 
right  to  the  use  of  the  property  as  claimed 
In  the  complaint  exists  In  the  plaintiff,  whicb 
this  defendant  denies,  the  said  order  of  in- 
junction was  Improvidently  Issued,  and  be- 
cause the  complaint  falls  to  show  right  of 
action  and  cause  for  injunction  against  thls- 
def  endant  By  consent  of  counsel,  I  reserved 
my  opinion  for  a  more  thorough  consideration 
of  the  Issues  mada  The  argument  was  able 
and  helpful.  The  questions  presented  are  in- 
tensely Interesting.  The  motion  Is  made  on 
the  pleadings  and  sundry  affidavits  submitted 
by  both  sides.  In  the  argument  before  me 
there  was  no  serious  contest  about  any  fact 
The  Issues  argued  were  those  of  law.  The 
plaintiff  was  incorporated  11th  August,  1891, 
as  the  Darlington  Phosphate  Company.  Its 
name  was  thereafter,  on  Ist  January,  1900, 
changed  by  amendment  of  its  charter  to  the 
Darlington  Oil  Company.  It  was  possessed 
of  a  parcel  of  land  lying  along  the  track  of 
the  Atlantic  Coast  Line  Railway  Company, 
upon  which  was  located  a  fertilizer  factory, 
and  through  which  there  ran  a  railroad  side 
track  from  the  Atlantic  Ooast  Line  Com- 
pany. In  that  side  track  there  were  scales 
upon  which  to  weigh  car  load  lots.  On  14tb' 
June,  1899,  plaintiff  conveyed  by  deed  8^ 
acres  of  the  said  lands,  with  factory  thereon, 
to  the  Virginia-Carolina  Chemical  Company, 
reserving  still  other  land  upon  which  the  rail- 
road side  track  extended.  The  plaintiff  now 
operates  an  oil  mill  on  its  own  lands,  but  uses 
the  aforementioned  scales  to  weigh  Its  cotton 
seed.  The  scales  are  in  that  part  of  the  slde^ 
track  which  lies  on  the  8^  acres.  It  does 
not  clearly  appear  who  owns  the  railroad 
side  track.  The  cars  of.  the  Atlantic  Coast 
Line  Company  are  operated  over  it,  and  I 
assume  the  Iron  and  cross-ties  belcmg  to  that 
railway  company.  In  the  beginning,  the- 
scales  were  purchased  and  owned  by  the 
plaintiff,  and  I  assume  they  were  put  In  by 
the  railway  company,  because  It  appears  that 
company  made  the  repairs  thereon,  and  the 
scales  constitute  a  part  of  its  track.  When 
the  plaintiff  conveyed  to  the  Virginia-Caro- 
lina Chemical  Company  the  8%  acres  before 
mentioned,  It  In  the  same  instrument  released 
by  quitclaim  all  its  right,  title,  and  Interest 
in  and  to  the  side  track  thereon,  and  convey- 
ed also  the  same  right  to  use  any  and  all 
the  side  tracks  It  then  enjoyed  by  permis- 
sion of  the  Atlantic  Coast  Line  Railway 
Company,  but  reserved  In  the  deed  the  right 
of  'free  access  to  and  the  use  of  said  rail- 
road track  scales,  •  •  •  and  any  and  all 
substitutes  therefor.'    The  questions  of  law 
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are:  What  right  has  fbe  n^alntlff  In  the 
scales?  And,  If  It  has  a  right  can  the  as- 
signee of  the  Virginia-Carolina  Chemical 
Company,  to  wit,  the  Pee  Dee  Oil  Company, 
be  enjoined  from  an  interference  therewith? 
Under  the  proof,  I  consider  the  rights  of  the 
Pee  Dee  Oil  Company  no  higher  than  were 
those  of  its  assignor.  That  view  was  not 
conceded  by  defendant's  counsel,  but  it  was 
not  seriously  contested.  The  aforementioned 
reservation  by  the  plaintiff  is  the  same  as  if 
the  Virginia-Carolina  Chemical  Company  had 
by  independent  deed  conveyed  to  it  the  right 
to  use  the  scalea  'inat  is  the  transacticm  in 
fact,  though  not  in  form.  The  defendant 
contends  that  the  scales  are  its  personal  prop- 
erty, and,  even  though  the  use  thereof  was 
granted  to  the  plaintiff,  yet  for  a  breach  of 
such  contract,  if  contract  it  was,  defendant 
is  liable  only  for  damages  to  be  assessed 
by  a  Jury  at  law.  If  it  be  so  that  the  scales 
are  personalty,  a  contract  for  the  use  thereof 
will  not  be  specifically  enforced,  and,  as  a 
corollary  thereto,  a  breach  of  the  contract 
will  not  be  enjoined.  It  will  not  be  denied 
tliat  If  the  scales  were  sitting  loose  upon  the 
land  of  the  Pee  Dee  Oil  Company,  and  con- 
fessedly of  a  personal  character,  such  a  con- 
tract as  that  by  which  the  plalntift  claims 
to  use  them  would  not  be  specifically  en- 
forced. If  it  must  be  enforced  by  decree 
for  specific  performance  or  by  Injunction,  it 
must  be  because  the  scales  are  not  personal- 
ty, but  are  a  part  of  the  defendant's  land,  call- 
ed 'fixtures.'  The  record  shows  that  the  scales 
are  Joined  to  the  soil;  but  the  simple  fact  of 
joinder  does  not  determine  their  character. 
Whether  the  scales  be  land  or  personalty  is 
a  mixed  question  of  fact  and  of  law,  but 
chiefly  of  fact  The  old  cases  do  not  much 
help  the  decision  of  this  cause,  for  the  facts 
here  are  the  new  creations  of  an  industirlal 
science  which  is  not  content  with  the  use 
of  old  things.  The  elements  of  difficulty  are 
a  railroad  side  traclc  on  the  Fee  Dee  Oil 
Company's  land,  belonging  to  and  used  by 
a  railway  company,  a  small  section  of  which 
track  is,  not  rails  resting  on  cross-ties  imbed- 
ded in  the  soil,  but  rails  resting  on  another 
device,  called  'scales,'  to  register  the  weight 
of  a  car  superincumbent  upon  the  rails.  The 
scales  are  useless  but  for  the  trade,  yet  the 
track  belongs  to  one  party  and  the  scales 
to  another  party.  The  side  track,  except  the 
section  thereof  called  'scales,'  is  the  personal 
property  of  the  railway  company.  When  the 
Darlington  Phosphate  Company  got  the  rail- 
way company  to  underlay  a  part  of  its  track 
with  scales,  did  it  Intend  that  those  scales 
should  partake  of  the  nature  of  land,— that  is, 
permanently  remain  there  as  part  of  the 
land?  or  did  it  intend  that  the  scales  should 
partake  of  the  nature  of  the  side  track,— that 
is,  be  liable  to  exist  or  be  removed  with  it? 
ft  is  reasonably  clear  that  the  last-named 
intention  was  entertained,  and  as  a  conse- 
quence the  scales  are  personal  property  in 
character.    It  is,  iiowever,  contended  by  the 


plaintiff,  tiiat  even  though  the  scales  be  per- 
sonal property,  yet  the  clause  in  the  deed 
hereinliefore  quoted  created  an  easement  on 
the  land  of  the  Pee  Dee  Oil  Company,  to 
wit  the  8^  acres  in  favor  of  the  plaintiff. 
But  the  right  to  enter  on  the  lands  of  anoth- 
er, to  use  personal  property  there  situate, 
cannot  be  termed  an  'easement'  An  ease- 
ment is  an  estate  in  land,  and  the  scales 
are  not  land.  If  the  right  created  by  the  said 
reservation  be  a  license,  it  is  revocable  at  the 
will  of  the  grantor,  unless  the  grantee  has 
coupled  with  it  an  interest  in  the  scales. 
The  grantee  has  no  such  interest  except  It  be 
for  the  lumber  furnished  for  repairs  thereon. 
Inconsiderable  repairs  would  not  create  such 
an  interest  and  it  does  not  appear  that  the 
repairs  in  this  case  were  aught  dae.  If  the 
said  reservation  by  deed  was  a  contract  on 
consideration,  to  use  the  scales,  action  at  law 
lies  for  a  breach  thereof,  and  the  plaintifl  is 
remitted  there  for  a  remedy.  It  is  therefore 
ordered  that  the  order  of  injunction  above 
referred  to  be,  and  the  same  is  hereby,  dis- 
solved." 

The  plaintiff  now  appeals  from  the  order 
on  the  following  grounds:  "First  These  pro- 
ceedings having  been  ttrought  for  the  purpose 
of  obtaining  a  permanent  Injunctioo,  and  the 
facts  alleged  in  the  complaint  being  sufflcient 
to  obtain  a  temporary  Injunction,  It  was  er- 
ror In  his  honor,  upon  motion  on  affidavits, 
to  decide  the  case  on  its  merits,  and  to  dis- 
solve the  temiwrary  injunction  granted  by 
Judge  Watts.  Second.  The  issues  raised  by 
the  pleadings  being  partly  issues  of  fact  and 
of  law,  the  plaintiff  had  the  right  to  have 
them  determined  by  the  proper  authority, 
and  Ills  honor  erred  in  deciding  such  issues 
at  chambers  upon  affidavits.  Third.  His  hon- 
or erred  in  holding,  without  having  any  tes- 
timony before  lilm  to  that  effect,  that  It  was 
reasonably  <dear  that  when  the  Darlington 
Phosphate  Company  got  the  railway  com- 
pany to  underlay  a  jmrt  of  Its  traclu  with 
scales,  It  Intended  that  the  scales  shoidd  par- 
take of  the  natiire  of  the  side  track;  that 
is,  be  liable  to  exist  or  t>e  removed  with  it 
and  that  as  a  consequence  the  scales  are 
personal  property  in  character.  Fourth.  Hav- 
ing held  that  'the  record  shows  that  the 
scales  were  Joined  to  the  soil,'  and  that  the 
Intention  with  which  they  were  Joined  to  the 
soil  determines  whether  they  were  fixtures 
or  not  it  was  error  In  his  honor  to  hold, 
without  any  testimony  liefore  him  as  to  the 
Intention  of  the  parties  in  so  Joining  said 
scales  to  the  soil,  that  the  scales  are  personal 
property  in  character,  and  not  fixtures.  Fifth. 
Because,  whether  the  scales  were  so  connect- 
ed with  the  soil  as  to  oonstitute  them  fix- 
tures, and  what  were  the  Intentions  of  the 
parties  in  so  connecting  them,  are  questiocs 
of  fnct  which  the  plaintiff  liad  the  right 
to  have  determined  at  the  propor  time,  in 
the  prcv«'  manner,  and  by  the  proper  au- 
thority, and  pending  such  determination  the 
Injunction  should  have  been  continued,  and 
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his  honor  eired  In  not  so  holding.  Sixth. 
That,  hATing  held  that  'whether  the  scales 
be  land  or  itersonalty  is  a  mixed  question 
of  fact  and  of  law,  but  chiefly  of  fact,"  his 
honor  erred  in  deciding  such  question  of  fact 
at  chambers  on  affidavits,  and  upon  an  as- 
sumption as  to  the  intentions  of  the  parties 
at  the  time  the  scales  were  built  Seventh. 
That,  having  held  that  the  reservation  by 
the  plaintiff  In  Its  deed  to  the  Virginia-Caro- 
lina Chemical  Company  of  the  right  to  have 
free  access  to  and  use  of  the  railroad  track 
scales,  and  all  substitutes  therefor.  Is  the 
same  as  if  the  Vlrf^nla-Carolina  Chemical 
Company  had  by  Independent  deed  conveyed 
to  the  plaintiff  the  right  to  have  free  access 
to  and  use  of  said  scales  and  all  substitutes 
therefor,  his  honor  erred  In  holding  that  such 
a  reservation  or  deed  did  not  create  an  ease- 
ment in  and  over  the  land  of  the  Pee  Dee 
Oil  &  Ice  Company,  In  favor  of  the  plaintiff, 
for  the  purpose  therein  stated.  EHghth.  Be- 
cause it  Ifl  respectively  submitted  that  the 
clause  in  the  deed  reserving  to  the  plaintiff 
the  right  to  have  free  access  to  and  use  of 
the  railroad  track  scales,  and  all  substitutes 
therefor,  creates  an  easement  In  and  over 
the  lands  of  the  Pee  Dee  OH  &  Ice  Company 
In  favor  of  the  plaintiff,  irrespective  of  the 
questions  as  to  whether  the  present  scales 
on  said  lands  are  fixtures  or  not,  and  his 
honor  erred  In  not  so  holding.  Ninth.  Be- 
cause his  honor  erred  In  holding  that.  If  the 
right  created  by  the  reservation  in  said  deed 
be  a  license,  it  is  revocable  at  the  will  of 
the  j^rantor;  that  Is,  of  the  Pee  Dee  Oil  & 
Ice  Company.  Tenth.  Because  his  honor  err^ 
ed  In  holding  that  the  grantor,  or  the  plain- 
tiff, has  no  Interest  in  said  scales,  except  it 
be  for  the  lumber  fnmlshed  for  repairs 
thereon,  and  that  such  repairs  were  too  in- 
considerable to  create  such  an  intraest.  Elev- 
enth. Because,  having  held  that  the  reserva- 
tion in  the  deed  Is  tantamoimt  to  an  in- 
dependent deed  from  the  Vlrglnla-Caxollna 
Chemical  Company  to  the  plaintiff,  and  the 
Pee  Dee  Oil  &  Ice  Company  acquired  no 
greater  right  than  its  assignor,  his  honor  err- 
ed in  bidding.  In  effect  that  such  reservation 
was  a  contract  to  use  the  scales  on  conelder- 
atioo,  for  which  an  action  at  law  lies  tar 
the  breach  thereof,  and  in  remitting  the 
plaintiff  there  for  a  remedy,  and  In  denying 
plaintiff  equitable  relief." 

We  will  now  consider  the  questions  which 
we  regard  essential  -  to  a  proper  disposition 
of  these  grounds  of  appeal,  as  (we  may  re- 
mark at  the  outset)  the  appellant  has  set  us 
n  proper  example  In  that  direction  by  con> 
sidering  together  Its  first,  second,  third, 
fourth,  and  fifth  grounds  of  appeal.  What 
Is  a  preliminary  injunction?  The  definition 
fonnd  in  10  Enc.  Pi.  &  Prac,  at  page  878, 
answers  this  question  very  well.  It  is:  "A 
preliminary  injunction,  or,  as  It  Is  sometimes 
called,  'injunction  pendente  lite,'  is  a  provi- 
sional remedy  granted  before  the  hearing  on 
the  merits  tor  the  purpose  of  preventing  the 
40  S.E.— 12 


perpetration  of  wrong  or  the  doing  of  any 
act  whereby  the  rights  In  controversy  may 
be  materially  injured  or  endangered  before 
the  final  decree,  and  its  purpose  is  to  pre- 
serve the  subject  of  controversy  until  an 
opportunity  is  afforded  for  a  full  and  deliber- 
ate investigation,"— referring  in  its  note  to 
our  case  of  Pelzer  v.  Hughes,  27  S.  C.  408, 
3  S.  B.  781.  When  will  it  Issue?  The  same 
work  (10  Enc.  PI.  &  Prac.),  at  page  890,  an- 
swere  this  question  In  these  words:  "If  the 
facts  charged  In  the  Injunction  bill  show 
clearly  that  irreparable  injury  may  be 
wrought,  the  court  will  take  cognizance  of 
the  case,  and,  if  the  circumstances  require 
It,  direct  a  trial  by  Jury,  in  the  meantime 
restraining  the  defendant  by  injunction,  and, 
when  the  right  is  established,  make  the  in- 
junction perpetual;  and  in  such  case  the 
plaintiff  need  not  by  his  bill  show  an  incon- 
testable legal  titie,  but  need  only  satisfy  the 
court  that  his  claim  is  a  substantial  one  and 
that  there  Is  ground  for  doubting  the  va- 
lidity of  the  defendant's  titie.  •  •  • 
The  Code,  by  allowing  legal  and  equitable 
causes  of  action  to  be  Joined  In  one  suit, 
has  done  away  with  the  necessity  of  es- 
tablishing the  plalntifTs  right  at  law  before 
suing  for  an  injunction."  It  will  be  found 
on  examination  that  the  decisions  of  this 
court  rendered  in  Seabrook  v.  Mostowltz,  51 
S.  C.  433,  29  S.  E.  202,  Cudd  v.  Calvert,  64 
S.  C.  457,  32  S.  E.  603,  and  also  Alston 
T.  Umehouse,  60  S.  O.  559,  39  S.  B.  188, 
sustain  the  forgoing  views.  The  last-named 
cause  sets  ont  the  doctrine  that  an  order  for 
temporary  injunction,  wher^n  are  set  forth 
the  reasons  of  the  circuit  Judge,  must  be 
carefully  scrutinized,  so  as  to  see  what  find- 
ings of  fact  and  conclusions  of  law  the  cir- 
cuit Judge  may  announce  as  leading  to  his 
conclusion  to  grant  or  refuse  the  preliminary 
injunction;  for  these  do  not  bind  the  par- 
ties to  the  action.  All  that  is  binding  is  the 
order  granting  or  refusing  the  preliminary 
injunction.  It  most  always  be  remembered 
that  the  circuit  Judge  is  not  able  to,  and 
cannot,  pass  upon  questions  making  up  the 
merits  of  the  action  in  the  application  for  a 
temporary  injunction.  Therefore  it  will  not 
be  necessary  for  this  court,  in  view  of  the 
foregoing  decisions,  to  pass  upon  any  such 
questions  made  by  the  appeal  from  an  order 
of  the  circuit  Judge  granting  a  preliminary 
injunction.  It  seems  to  us  that  the  circuit 
judge  overlooked  some  of  the  allegations  of 
the  complaint  in  the  cause  at  bar;  for  in- 
stance, the  complaint  alleges  that  the  plain- 
tiff by  Its  deed  reserved  the  right  to  pass 
over  the  lands  of  the  defendant  in  order  to 
have  access  to  the  railroad  scales  in  contro- 
versy, and  the  further  facts  by  its  allega- 
tions that,  if  the  defendant  should  persist  in 
Its  refusal  to  allow  plaintiff  to  pass  over  Its 
lands  to  use  said  railroad  scales.  It  will  ruin 
Its  business.  Now  we  must  be  understood 
as  refusing  to  pass  upon  the  merits  of  all 
these  questions.    We  only  refer  to  them  as 
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allegations  of  the  complaint  itself,  Tirhereby 
the  plaintiff  sedu  to  sbow  how  Injurious  and 
unconscionable  it  deems  the  action  of  the 
defendant  in  its  alleged  interference  with  the 
alleged  rights  of  the  plaintiff.  It  seems  to 
us,  after  a  careful  examination  of  the  plead- 
ings and  the  affldarits  and  the  order  appeal- 
ed from,  that  the  circuit  judge  was  in  error 
in  setting  aside  the  oTdw  of  Judge  Watts  in 
granting  the  temporary  injimctlon;  and  we 
are  careful  not  to  refer  to  the  alleged  facts, 
because  they  wUI  be  passed  upon  when  the 
action  comes  on  to  be  tried  on  its  merits. 

The  Judgment  of  this  court  Is  that  the  or- 
der made  by  his  honor,  Judge  Gage,  setting 
aside  the  order  for  a  temp(»:aiy  injunction 
as  passed  by  Judge  Watts,  be  reversed,  and 
that  the  said  order  of  Judge  Watts  be  bob- 
talned  as  in  full  effect 

On  Petition  for  Rehearing. 

(Nor.  20,  1901.) 

PER  CURIAM.  After  a  careful  eonsider- 
atlon  of  the  petition,  we  have  been  imable 
to  discorer  that  any  material  fact  or  prin- 
ciple of  law  has  either  been  overlooked  or 
disregarded;  and  hence  there  is  no  ground 
for  a  rehearing.  While  It  is  gnite  true  that 
the  irasltion  taken  by  respondent's  counsel, 
that  the  order  api>ealed  from  was  not  ap- 
pealable, was  not  formally  noticed  in  the 
opinion  of  the  court,  yet  the  fact  that  the 
court  proceeded  to  consider  the  appeal  on  its 
merits  affords  sufficient  evidence  that  the 
court  was  satisfied  that  the  order  was  ap- 
pealable, U  for  no  other  reason  than,  If  the 
said  otiev  was  allowed  to  stand,  the  real 
merits  of  the  case  would  have  been  con- 
cluded on  a  mere  motion  based  upon  affi- 
davits. It  is  therefore  ordered  that  the  pe- 
tition be  dismissed  and  that  the  stay  of  the 
remittitur  heretofore  granted  be  revoked. 


HUYETT-SMITH  MFG.  CO.  T.   GRAY 
et  al. 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1901.) 

SALBS-BRBACB   OF  WARRANTT— HBASimB 
OF  DAMAOBS. 

Where  plaintiff  sold  defendant  a  machine 
representing  it  as  of  a  certain  caiMicity,  but 
there  U  no  machine  on  the  market  of  such  ca- 
pacity, the  measure  of  damages  for  a  breach 
of  warranty  Is  not  the  difference  between  the 
value  of  a  machine  such  as  represented  and 
that  of  the  one  delivered,  bnt  the  difference  be- 
tween the  purchase  price  and  the  real  value  of 
the  machine  when  delivered. 

Appeal  from  superior  court.  Craven  conn- 
ty;  Coble,  Judge. 

Action  by  the  Huyett-Smlth  Manufacttuteg 
Company  against  Ralph  Gray  and  others. 
I'>om  a  Judgment  in  favor  of  defendants, 
plaintiff  appeals.    Reversed. 

W.  D.  Mclver,  toe  appellant.  Slmmona  ft 
Ward  and  W.  W.  Clark,  for  appellees 


CLARK,  J.  Ihls  action  began  January  20, 
1890,  to  recover  possession  of  a  "dry  kiln 
hot  blast  apparatus,"  which  plaintiff  sold 
to  defendant  for  the  price  of  $2,337,  title  re- 
tained till  purchase  money  paid,  and  on 
which  only  $400  has  been  paid.  The  case 
has  been  pending  ever  since,  and  four  opin- 
ions therein  have  been  heretofore  written  in 
this  court  In  the  meantime  the  defendant 
has  gone  on  using  the  machine,  and  the  evi- 
dence in  the  last  trial  below  is  that  the  ma- 
chinery is  now  only  a  lot  of  scrap  Iron  worth 
$100.  That  and  the  bill  of  costs  (which 
doubtless  is  much  more  than  |10(9  and  the 
replevin  bond  alone  remain.  The  original 
defendant  is  dead,  and  is  now  represented 
by  his  administrator.  It  Is  necessary  to  re- 
view the  former  decisions  herein.  In  111  N. 
a  87  (1S92),  15  S.  B.  939,  in  plaintiff's  ap- 
peal. It  was  held  that  the  plaintiff  was  enti- 
tled to  recover  possession  and  damages  for 
use  and  deterioration  during  detention  by 
defendant  and  that  it  was  error  to  exclude 
evidence  to  show  such  damages.  That  was 
the  only  error  declared,  as  in  the  defendantfs 
appeal  (111  N.  C.  92,  93,  16  S.  E.  940)  It  was 
held  that  there  was  no  error  In  excluding  de- 
fendant's counterclaim  for  cost  of  house  he 
had  built  to  shelter  the  machinery.  This  Is- 
sue of  damages  for  deterioration  has  been 
found  In  both  trials  since,  and  the  deteriora- 
tion assessed  at  $1,400,  which,  as  the  value 
of  tlie  property  when  bought  is  assessed  at 
$1,S00,  bears  out  the  above  evidence  of  the 
"remains"  being  worth  $100.  It  has  now  be- 
come a  useless  issue,  as  delivery  in  specie  is 
no  longer  possible.  When  the  case  was  here 
again— 124  N.  C.  S22  (1890),  82  S.  B.  718- 
the  Jury  found  that  the  difference  between 
the  value  of  the  machine  sent  and  what  it 
would  have  been  worth  if  it  had  come  np  to 
contract  was  $2,000.  As  $400  had  been  paid 
on  the  $2,337  purchase  price,  leavbig  $1,937 
unpaid,  the  Judge  gave  Judgment  for  $63  in 
favor  of  defendant  who  retained  the  ma- 
chinery, which  be  had  used  for  years.  This 
was  putting  the  worth  of  the  machinery 
when  bought  at  $337,  though  on  another  is- 
sue the  Jury  found  it  had  depreciated  In 
value  $1,400  since  bought;  the  evidence  for 
the  d^ense  being  that  at  the  time  of  the 
porchase  It  was  worth  $1,500.  The  court 
held  that  the  second  issue  should  have  been 
"the  difference  between  the  value  of  the 
machinery  when  delivered  and  the  contract 
price."  The  court  had  already  said  the  same 
on  the  defendant's  appeal,— 111  N.  C.  92.  15 
S.  E.  940,— that  this  should  be  the  abatement 
of  the  purchase  price  for  breach  of  warran- 
ty. On  this  basis  the  defendant  would  be 
liable  for  $1,500,  less  payment  $400,— L  e. 
$1,100,'— and  interest,  which  is  evidently,  up- 
on the  evidence  and  all  the  findings,  the 
Just  result  if  defendant's  evidence  is  to  be 
believed.  If  plaintiff's  Is  to  be  believed, 
there  should  be  no  abatement,  and  a  Judg- 
ment for  the  purchase  price  less  payment 
made  of  $400.     On  a  reheorlng— 120  N.  C 
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108  aOOO)  35  S.  B.  23»-the  court  held  that 
aa  an  abstract  proposition  the  defendant 
coold  show  what  such  a  machine  as  he  had 
contracted  for  "could  have  been  bought  on 
the  market,"  else  a  buyer  would  lose  the 
profit  of  a  good  bargain  If  be  bad  bought  at 
less  than  the  market  price;  but  further  held 
that,  inasmuch  as  the  defendant  In  his  an- 
swer had  averred  that  the  value  of  such  a 
machine  as  he  bad  contracted  for  was  $2,- 
337,  the  error  in  the  former  decision  was  not 
detrimental,  and  dismissed  the  petition  to 
rehear,  though  correcting  the  abstract  prop- 
osition of  law  to  conform  to  Marsh  ▼.  Mc- 
Pherson.  105  TJ.  S.  TOO,  26  L.  Bd.  113&. 
When  the  case  went  back,  the  Judge  below 
allowed  tbe  defendant  to  amend  his  answer 
to  allege  that  sacfa  a  machine  as  he  had  con- 
tracted for  would  have  been  worth  $3,500. 
Tbe  Jury  evidently  so  found,  as  they  as- 
sessed defendant's  damages  at  |2,000,  as- 
sessing $1,400  again  as  the  deterioration, 
and  the  defendant's  evidence  being  that  the 
remains  were  worth  $100,-1.  e.  that  the  ma- 
chine was  worth  $1,600  when  bought,  on 
which  only  $400  had  been  paid,— but  that 
the  machine  such  as  be  had  contracted,  for 
would  have  been  worth  $3,500.  Deducting 
$2,000  abatement  for  breach  of  warranty 
from  the  balance  of  $1,937  due  on  the  pur- 
chase money,  the  defendant  again  recovered 
$G3  and  costs,  besides  the  free  use  of  the 
machinery  till  worn  out,  and  even  keeps 
$100  of  scrap  iron  still  left  But  it  appeared 
from  defendant's  evidence  that  there  Is  no 
dry  kiln  In  the  market  that  would  "dry  26,- 
000  feet  of  North  Carolina  green  sap  pine 
with  80  horse  power  boiler  and  60  pound 
pressure."  The  defendant  thereupon  asked 
the  following  instruction,  which  should  have 
been  given:  "If  the  Jury  find  that  there  was 
no  apparatus  on  the  market  which  had  the 
capacity  claimed  for  that  in  question,  then 
what  its  value  was  would  be  speculative,  and 
not  a  fair  basis  to  estimate  the  damages; 
and  in  that  case  the  measure  of  damages 
would  be  the  difference  in  value  between 
the  apparatus  as  delivered  and  the  contract 
price."  In  effect,  under  the  ruling  in  our 
previous  decisions,  the  Issue  should  be  only 
one, — simply,  what  was  the  value  of  the  ma- 
chinery when  delivered?  The  defendant,  hav- 
ing accepted  and  used  the  machinery,  is,  up- 
on the  evidence  as  heretofore  uniformly  giv- 
en In  his  behalf,  entitled  to  damages  for 
breach  of  warranty  by  abating  the  purchase 
price  down  to  the  real  value  of  the  machin- 
ery when  delivered,  if  the  Jury  find  there 
was  a  breach  of  warranty.  The  plaintifTs 
evidence  has  been  that  it  was  worth  $2,337; 
the  defendant's  that  It  was  worth  $1,500. 
Whatever  the  Jury  find  that  it  was*  the 
agreed  amount  of  payment— $400— should  be 
deducted,  and  the  plalutiff  Is  entitled  to  a 
Judgment  for  the  difference,  with  interest 
and  costs.  Any  other  result  would  be  a  mis- 
carriage of  Justice.  The  defendant  is  not 
entitled  to  speculative  damages  for  an  ideal 


machine  which  was  not  on  the  market  in 
1889,  and  which,  by  his  own  evidence,  is  not 
on  the  market  now.  It  could,  therefore,  have 
no  market  value.  Aa  the  claim  and  delivery 
remedy  Is  now  out  of  the  question,  the  Issue 
as  to  deterioration  has  become  useless.  The 
above  measm-e  of  damages  has  been.  laid 
down  by  us  in  all  the  previous  decisions  in 
this  case,  and  the  case  must  have  gone  off 
upon  them  but  for  the  amendment  allowing 
defendant  to  charge  that  be  had  contracted 
to  buy  a  new  machine  worti  $3,500  of  the 
manufacturers  for  $2,337.  This  was  an  ideal 
valuation,  as  there  was  no  such  machine, 
and  no  market  value  for  it.  This  bis  own 
evidence  has  established  by  showing  that 
no  machine  of  that  description  was  then  or 
is  now  made.  If  defendant  Insists  on  his 
damages  being  assessed  In  a  separate  Issue, 
the  court  should  give  above  instruction  if 
there  is  evidence  to  that  purport  If  the 
Jury  find  that  the  machine  did  not  come  up 
to  tbe  warranty,  the  defendant  should  pay 
for  the  real  value  at  the  time  of  purchase  of 
the  machine  he  bought  used,  and  wore  out; 
and,  if  it  Is  less  than  the  contract  price,  it 
Is  for  the  Jury  to  assess  its  value  at  date  of 
purchase,  and  the  court  should  deduct  the 
admitted  payment,  and,  as  already  said,  ren- 
der Judgment  for  the  balance,  with  interest 
from  date  when  purchase  money  was  due, 
without  of  course,  the  attorney's  fee  of  10 
per  cent  stipulated  for  In  the  contract  (Tur- 
ner V.  Soger,  126  N.  C  300,  35  S.  B.  602,  40 
li.  R.  A.  680;  and  cases  cited),  and  for  costs. 
Sh:ror. 


BOXD  V.  WILSOX. 

(Supreme  Oonrt  of  North  Carolina.     Dec.  17, 

1901.) 

DEEDS— CONSIDERATION  —  PAYMENT  —  SEAL 
—DELIVERY  —  REGISTRATION  —  EVIDENCE- 
RESCISSION  OF  SALE— POSSESSION  —  EJECT- 
MENT—IMPROVEMENTS— TAXES— RENT. 

1.  Where,  in  an  action  to  recover  land  con- 
veyed by  defendant  to  plaintiff  by  a  deed  re- 
citing a  consideration  and  paymeDt,  the  pur- 
chase was  made  by  plaintiff's  agent,  and  no 
issue  is  raised  by  the  pleadings,  or  in  tbe  ques- 
tions submitted  to  the  jary,  as  to  the  amount 
of  consideration  or  its  payment,  it  Is  not  error 
to  ezclade  a  question  asked  defendant  as  to 
what  such  agent  said  about  the  price,  or  as  to 
whether  it  had  been  paid. 

2.  The  delivery  of  a  deed  to  the  general 
agent  of  the  grantee  who  made  the  purchase 
is  not  an  escrow,  but  a  delivery  to  such  gran- 
tee. 

,  3.  The  validity  of  a  deed  under  seal  and  de- 
livered cannot  be  questioned  on  the  ground 
that  the  consideration  has  not  been  paid,  since 
the  seal  imports  a  consideration,  and  the  title 
to  the  property  is  not  affected  by  nonpayment 

4.  The  failure  for  several  years  of  a  grantee 
to  register  his  deed  is  not  an  abandonment  of 
title. 

5.  A  deed  absolute  in  form  and  duly  exe- 
cuted conveys  the  absolute  title  when  regis- 
tered, and  relates  back  to  the  date  of  its  exe- 
cution. 

6.  Where  plaintiff's  general  agent  proposed 
to  defendant  to  take  back  a  lot  which  be  had 
sold  and  conveyed  to  plaintiff,  and  defendant 
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thpreupoD  <>otered  on  and  improyed  the  lot  and 
paid  the  taxes,  he  should  he  allowed  the  value 
of  such  improvements  and  taxes  paid  on  being 
ejected  from  the  lot. 

7.  Where  defendant  took  possession  of  a  lot 
which  he  had  sold  to  plaintiff,  under  a  proposi- 
tion that  he  should  take  the  lot  back,  and,  on 
being  ejected  therefrom,  claims  the  value  of 
improvements  made  and  taxes  paid  while  in 
possession,  he  should  be  requirea  to  pay  rent 

Appeal  from  superior  court,  Burke  comity; 
Tlmberlake,  Judge. 

Action  by  Lou  N.  Bond  against  Jamea  W. 
Wilson.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Modified  and  affirmed. 

Osborne,  Maxwell  &  Keerans,  T.  N.  Htll, 
Avery  &  Ervln,  and  Bynum  &  Bynum,  for 
appellant  Avery  &  Avery,  Justice  &  Plesa, 
and  J.  T.  Perkins,  for  appellee. 

FUBCHES.  C.  J.  In  January,  1875,  tbe 
defendant,  Wilson,  made  and  executed  his 
deed  to  the  plaintiff  for  the  land  mentioned 
In  the  pleadings.  This  purchase  was  made 
by  H.  F.  Bond,  the  father  of  the  plaintiff, 
acting  as  her  agent  H.  F.  Bond  died  In 
1881,  and  the  deed  yfaa  not  registered  until 
1896.  At  the  time  the  deed  was  made,  tbe 
plaintiff,  her  father,  H.  F.  Bond,  and  oth«r 
members  of  his  family,  were  living  In  Mor- 
ganton;  and  it  appears  that  this  property 
(a  vacant  lot)  was  bought  to  build  a  resi- 
dence upon.  But  after  buying  the  lot  the 
family  moved  to  Georgia,  without  Improving 
the  lot  and  on  the  9tb  of  September,  ISSO, 
H.  F.  Bond  wrote  the  defendant  the  follow- 
ing letter:  "Gainesville,  Ga.,  9th  Sept,  1880. 
My  Dear  Sir:  Yours  Inclosing  check  for  two 
hundred  dollars  was  received  several  days 
ago  (29tb  olUmo).  Will  place  to  credit  I 
wiite  you  in  regard  to  the  lot  near  you. 
When  you  let  me  have  it  you  did  so  thinking 
I  wanted  to  build  on  It  and  become  your 
neighbor,  a  kindness  which  I  appreciate;  but 
the  last  winter  I  spent  In  Burke  convinced 
me  that  the  winters  are  too  cold  for  my 
family.  Louisa  had  cold  constantly,  and 
Rebecca  took  such  a  deep  cold  that  she  did 
not  recover  from  It  for  two  or  three  months 
after  our  arrival  In  Atlanta;  was  under  a 
physician  then,  and  we  were  very  uneasy 
about  her.  Lou's  colds  rarely  come  now; 
nor  has  Rebecca  been  troubled  with  them, 
either.  If  we  could  stand  the  climate,  would 
return.  Besides,  Mrs.  HoUman  had  cough 
there,  too,  from  which  she  has  almost  en- 
tirely recovered  out  here.   We  are  very  much 

attached  to  the  people  of  M ,  and  can 

say  truthfully  that  we  have  met  no  such  In 
Attanta,  Ga.  Under  the  circumstances,  there- 
fore, I  cannot  consent  to  go  back.  Health 
being  first  considered  in  locating,  I  find  I 
must  asik  you  to  do  me  tbe  favor  to  take  the 
lot  back.  Of  course,  I  lose  money  by  the 
operation,  having  lost  Interest  on  Investment 
for  several  years.  If  you  will  do  me  this 
favor,  will  try  to  be  as  Indulgent  on  the 
notes  as  I  can.  You  can  let  me  have  the 
money  by  1st  January  ($600),  and  I  shall  not 


want,  probably,  more  than  $1,000,  and  may 
not  want  that,  in  the  spring.  My  operations 
In  Burke  proved  very  unfavorable,  but  I  hope 

the  land  In  C may  bring  me  out  some 

day.  With  kindest  regards  to  yourself  and 
family,  etc  [Signed]  H.  F.  Bond."  Upon 
the  receipt  of  this  letter  the  defendant  took 
possession  of  the  lot  treated  it  as  his  own, 
returned  it  for  taxes  and  paid  the  taxes 
thereon,  and  put  buildings  and  other  valuable 
improvements  on  tbe  same  to  the  value  of 
$300,  and  paid  taxes  to  the  amount  of  $130. 
Not  long  after  H.  F.  Bond  died,  the  plaintiff 
moved  back  to  Morganton  to  Ut6,  and  bad 
full  knowledge  of  the  facts  tliat  tbe  defend- 
ant was  in  possession  of  said  lot  improving 
the  same  and  treating  It  In  every  respect  as 
bis  own  property.  After  the  death  of  H.  F. 
Bond,  S.  McD.  Tate  became  his  adminlstrax 
tor,  and  the  papers  in  the  bands  of  H.  F. 
BcHid  as  agent  of  the  plaintiff  went  Into  his 
possesslcm;  and  it  seems  that  he  undertook 
to  act  as  plaintiff's  agent,  and  caused  the 
deed  to  this  lot  to  be  registered.  This  action 
was  commenced  on  the  18th  of  March,  1897, 
for  possession  and  damages  for  wrongfol 
detention  by  the  defendant  The  defendant, 
by  his  answer  and  amended  answer,  admits 
the  execution  of  tbe  deed,  but  denies  tbe 
plaintiff's  right  to  tbe  possession  of  the  lot 
and  also  alleges  that  If  the  plaintiff  should 
be  entitled  to  the  possession,  he  is  entitled 
to  pay  for  the  valuable  Improvements  he  has 
put  on  the  lot  and  for  the  taxes  he  has  paid. 
Both  of  these  were  denied  by  the  plaintltTB 
replication,  and  the  foUovrlng  Issues  were 
submitted  to  the  Jury:  "(1)  Is  plaintiff  the 
owner  of  the  land  described  in  the  com- 
plaint? Yes.  (2)  Are  defendants  unlawfully 
in  possession  of  said  land?  Yes.  (3)  What 
is  the  annual  rental  value  of  said  land? 
118.60.  (4)  What  If  any,  is  the  value  of  the 
Improvements  put  upon  said  land  by  the  de- 
fendant J.  W.  Wilson  since  the  alleged  aban- 
donment by  plaintiff  on  the  9th  day  of  Sep- 
tember, 1880?  $300.  (5)  What  amount  of 
taxes.  If  any,  has  the  defendant  J.  W.  Wilson 
paid  on  said  land  since  September,  1880? 
$130."  It  was  claimed  by  the  defendant  Wil- 
son that  H.  F.  Bond  was  the  agent  of  the 
plaintiff  in  loaning  her  money,  and  In  invest- 
ing the  same  for  her  In  lands  and  In  various 
ways;  that  ns  such  agent  be  loaned  the  de- 
fendant large  sums  of  money;  that  he  in- 
vested large  sums  In  buying  grants  to  tlmbw 
lands  In  Caldwell  county,  and  running  and 
operating  a  saw  mill  thereon,  besides  bxiy- 
ing  the  lot  in  controversy;  that  he  vras  her 
general  agent  for  the  purpose  of  loaning  and 
investing  her  money.  And  upon  these  allega- 
tions he  alleged  that  there  was  an  under- 
standing between  him  and  the  agent  H.  F. 
Bond,  that  if  they  did  not  decide  to  build 
on  tbe  lot  they  need  not  keep  it  and,  if  they 
did,  H.  F.  Bond  was  to  give  him  credit  for 
$000  on  one  of  the  notes  he  held,  as  agent 
of  the  plaintiff,  against  the  defendant  and 
that  he  is  entitled  to  show  this,  and  have 
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tbe  benefit  of  the  same;  that  be  supposed 
tbe  credit  had  been  entered  when  he  received 
tbe  letter  of  September  9,  1880,  from  H.  F. 
Bond,  but  he  has  since  found  out  that  no 
such  credit  bad  ever  been  entered.  He  con- 
tends that  he  has  shown  by  the  evidence  of 
W.  C.  Newland,  H.  A.  Howard,  and  J.  D. 
McCall  that  the  plaintiff  admitted  (testified 
as  a  witness  in  tbe  case  of  Spiague  v.  Bond) 
that  her  father,  H.  F.  Bond,  was  her  general 
agent  in  loaning  and  Investing  her  money; 
that,  having  shown  this,  she  is  bound  by  the 
acts  and  contracts  of  her  father  in  making 
the  purchase  of  this  lot;  tliat  she  cannot 
take  this  deed  and  claim  its  benefits  without 
being  liable  to  the  terms  and  conditions  upon 
which  it  was  made.  And  upon  these  all^a- 
tlons,  which  the  defendant  alleges  that  be 
has  shown,  tbe  deed  failed  for  want  of  con- 
sideration; that  plalntlBT  left  the  state  with- 
out improving  tbe  property,  and  abandoned 
it,  as  the  deed,  until  registered,  was  only  an 
equitable  title,  and  might  be,  and  was,  aban- 
doned; that  the  deed  was  not  delivered  to 
the  plaintiff,  but  was  delivered  to  H.  F. 
Bond  as  an  escrow,  and  not  having  been 
delivered  to  the  plaintiff  or  registered  until 
after  tbe  letter  of  H.  F.  Bond  to  him  of 
September  9,  1880,  it  could  not  be  delivered 
or  registered  after  that  time.  He  claims 
that,  in  consideration  of  these  facts,  tbe 
plaintiff  is  estopped  to  prosecute  this  acticm. 

The  defendant's  coimsel  proposed  to  ask 
tbe  defendant  what  was  the  price  Bond 
agreed  to  pay  him  for  the  lot,  and  whether 
he  had  ever  received  payment.  This  ques- 
tion was  objected  to,  objection  sustained,  and 
defendant  excepted.  Tbe  defendant  has  in- 
troduced very  strong  evidence  tending  to 
show  that  H.  F.  Bond  was  tbe  general  agent 
of  tbe  plaintiff  In  loaning  and  investing  her 
money,  and  that  be  was  undoubtedly  her 
agent  in  the  purchase  of  tbe<  lot  In  contro< 
▼ersy, — sufficient,  we  think,  to  make  his  dec- 
larations and  acts  concerning  It  competent 
testimony.  And  the  question  asked,  as  sta^ 
ed  above,  might  have  been  competent  if  It 
had  been  relevant  But  it  Is  neither  raised 
by  the  pleadings,  nor  by  the  issues  submitted 
to  the  Jury,  and  therefore  is  Incompetent. 
The  defendant's  exception  to  tbe  refusal  to 
admit  other  evidence  cannot  be  sustained. 

The  delivery  of  the  deed  to  H.  F.  Bond 
was  a  delivery,  in  law,  to  tbe  plaintiff.  If  it 
bad  Iteen  upon  the  terms  the  defendant  con- 
tends it  was,  still  it  was  a  delivery.  They 
were  all  left  to  the  plaintiff  or  her  agent, 
and  none  of  them  were  conditions  precedent, 
or  that  tbe  defendant  bad  control  of.  He 
had  no  right  to  recall  the  deed  after  it  was 
dellvo'ed  to  H.  F.  Bond,  which  we  under- 
stand to  be  the  test  of  delivery.  Robblns  v. 
Rascoe.  120  N.  C.  79,  26  S.  £.  807,  38  U  B. 
A.  23S.  59  Am.  St  Rep.  774.  It  was  not  a  de- 
livery in  escrow,  as  a  delivery  to  H.  F.  Bond, 
tbe  recognized  agent  of  the  plaintiff,  was, 
in  law,  a  delivery  to  her.  And  the  general 
rale  iB  that  a  deed  cannot  be  deUvered  in 


escrow  to  tbe  grantee,  and  we  see  nothing  to 
take  this  case  out  of  the  general  rule.  11 
Am.  &  Eng.  Enc.  Law,  336.  It  could  not 
be  void  for  want  of  consideration,  as  the  seal 
implies  that  there  was  a  consideration.  A 
consideration  is  expressed  in  the  deed,  and 
we  do  not  understand  the  defendant  to  con- 
tend but  what  tbe  consideration  stated  in 
the  deed  is  the  price  agreed  upon  by  the 
parties.  In  fact,  he  Insists  that  $600  was 
the  price  agreed  upon,  to  be  paid  In  a  certain 
way,  which  be  says  has  not  been  done. 
And,  if  this  be  so, — that  it  has  not  been  paid, 
—that  does  not  affect  the  validity  of  the  deed. 
Tbe  only  way  that  fact,  if  it  be  a  fact  could 
have  been  material  in  this  action,  would 
have  been  In  tbe  way  of  counterclaim.  If 
it  had  been  properly  raised  by  the  pleadings 
and  Issues,  It  might  have  then  affected  the 
measure  of  defendant's  recovery,  and  not  tbe 
tlUe  to  the  lot 

Neither  do  we  think  tbe  doctrine  of  aban- 
donment applies  in  this  case.  An  unregister- 
ed deed  Is  more  than  a  mere  equitable  estate 
in  the  land  conveyed.  It  is  an  inchoate  legal 
title,  as  well  as  equitable,  and  becomes  a 
complete  legal  title  upon  registration.  Aus- . 
tin -v.  King,  91  N.  C.  286.  iSo  this  deed  con- 
veyed the  absolute  title  when  it  was  regis- 
tered, and  related  back  to  the  date  of  its 
execution. 

But  H.  F.  Bond  having  been  shown  to  be 
the  agent  of  the  plaintiff  generally,  and  es- 
pecially so  In  the  purchase  and  management 
of  the  land  in  controversy;  writing  to  the 
defendant  and  saying:  "I  must  ask  you  to 
do  me  the  favor  to  take  the  lot  back. 
•  •  •  You  can  let  me  have  tbe  money 
by  the  1st  of  January  ($000),  and  I  shaU  not 
want,  probably,  more  than  (1,000,  and  may 
not  want  that  in  the  spring;"  and  the  fact 
that  the  defendant  at  once  went  Into  posses- 
sion, and  soon  thereafter  commenced  erect- 
ing a  house  upon  tbe  lot  and  putting  other 
valuable  Improvements  on  the  same,  with 
tbe  perfect  knowledge  of  tbe  plaintiff,  and 
was  allowed  to  continue  the  possession  of 
the  land  without  objection  or  molestation 
for  17  years,— is  sufficient  to  raise  an  equity 
In  his  favor  for  betterments.  To  our  minds, 
the  letter  of  the  9th  of  September,  1880,  was 
a  proposition  to  resell  the  lot  to  the  defend- 
ant at  the  price  of  $600;  and,  although  there 
is  no  direct  evidence  that  tbe  defendant  ac- 
cepted this  offer,  we  think  tbe  fact  that  be  at 
once  took  possession  of  the  lot  and  com- 
menced to  put  permanent  Improvements  on 
it  is  evidence  that  he  did.  And  tbe  fact  that 
he  was  allowed  to  do  this,  and  to  retain  the 
undisputed  control  of  the  lot  as  his  own  for 
so  long  a  time,  is  evidence  going  to  show 
that  tbe  plaintiff  so  understood  it.  The  right 
to  betterments  is  not  a  matter  of  contract 
but  an  equity  growing  out  of  the  rdatlon 
of  the  parties  to  prev^it  fraud  and  Injustice, 
and  to  prevent  one  party  from  wrongfully 
enjoying  the  fruits  of  another's  labor  without 
paying  for  them.    Of  course,  this  rule  does 
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not  and  shotiM  not  obtain  when  a  TOlonteer— 
a  trespasser— has  Improved  the  land  of  an- 
other. That  would  be  his  own  folly.  Bnt 
where  a  party  has  been  induced  to  do  so 
by  the  owner  under  a  promise,  that  he  may 
reasonably  rely  upon,  that  be  will  have  the 
benefit  of  the  Improvements,  and  not  the  par- 
ty Inducing  him  to  make  them,  he  should  be 
allowed  to  pay  for  such  improvements,— not 
what  It  cost  to  put  them  on  the  land,  but 
the  amount  they  had  Improved  the  land.  We 
are  therefore  of  the  opinion  that  the  defend- 
ant In  this  case  is  entitled  to  pay  for  bis 
improvements,- betterments.  Lnton  t.  Bad- 
ham,  127  N.  C.  96,  37  S.  E.  143,  S3  L.  R.  A. 
337,  80  Am.  St.  Rep.  783.  The  question  then 
arises  as  to  whether  be  to  entitled  to  be  re- 
paid the  taxes  be  has  paid  on  the  lot  since 
be  took  possession  of  It  In  September,  1880. 
If  he  bad  paid  the  plaintiff  that  much  money 
on  the  land  under  this  agreement  to  recon- 
vey.  and  she  then  refused  to  convey,  the 
defendant  would  have  been  entitled  to  re- 
cover it  back.  As  the  land  was  the  plain- 
tlfTs,  the  taxes  were  hers.  And  their  pay- 
ment by  the  defendant  was  the  payment  of 
her  debt,  not  officiously,  but  under  the  be- 
lief that  it  was  bis  duty  to  do  so.  We  there- 
fore see  no  reason  why  he  should  not  be  al- 
lowed to  recover  back  the  amount  of  taxes 
be  has  paid.  They  were  paid  under  the 
same  assurance  he  had  In  the  letter  of  the 
9th  of  September.  1880,  that  the  {daintiff 
would  reconv^  the  land  to  him.  And  it 
seems  to  us  that,  if  he  is  entitled  to  the  one, 
he  is  entitled  to  the  other.  As  the  defendant 
claims  betterments,  he  must  account  for 
rent  at  $18.50  a  year  from  September,  1880, 
until  his  ouster,  as  he  Is  still  In  possession, 
and  $18.S0  being  the  amount  the  jury  found 
to  be  the  proper  annual  rental.  And  the  Jury 
having  found  that  the  permanent  Improve- 
ments put  on  the  land  are  $300,  and  the 
amount  of  taxes  paid,  $130,  equal  $430,  ttae 
annual  rental  from  September,  1880,  at 
$18.60,  will  be  deducted  from  the  amount  of 
defendant's  betterments  and  taxes  ($430), 
and  defendant  will  bave  Judgment  b«  the 
residue.  The  plaintiff  Is  entitled  to  Judg- 
ment for  the  land,  but  no  writ  of  ouster 
should  issue  until  the  defendant's  Judgment 
for  betterments  is  satisfied.  Albea  v.  Grif- 
fin. 22  N.  O.  9. 

We  see  no  error,  except  in  the  Judgment, 
which  will  be  corrected  as  stated  above,  and, 
thus  corrected,  it  will  be  affirmed.  Modified 
and  affirmed. 

CLARK,  J.,  did  not  sit 


BOND  et  al.  t.  WILSON. 

(Supreme  Conrt  of  North  Carolina.     Vee.  20, 

1901.) 

STATUTE  OP  UMITATIONS— NOTES— PROOF  OF 
PART  PAYMENT— TIME  OP  INDORSEMENTS- 
EFFECT— INSTRUCTIONS. 

1.  An    indorsement   of   payment   on   a   note, 
made  while  the  note  Is  in  force,  is  evidence 


of  the  fact  of  payment:  but,  where  the  date 
of  the  Indorsement  shows  that  it  was  made 
after  the  statute  of  limitations  had  barred  an 
action  on  the  note,  proof  by  independent  evi- 
dence of  actual  payment  must  be  made. 

2.  In  an  action  on  notes,  defendant  pleaded 
the  statute  of  limitations,  and  alleged  uiat  in- 
dorsements on  the  notes  were  made  without  his 
authorltr,  and  without  any  payments  being 
made.  The  indorsements  were  made  by  an 
agent,  dnce  deceased,  authorized  to  collect  the 
notes;  bnt  It  appeared  that  defendant  was  not 
present,  nor  was  any  money  paid,  at  such 
times.  Evidence  tended  to  show  that  the 
agent  was  also  defendant's  agent,  and  author- 
iced  to  make  payments  on  uis  notes.  Papers 
In  the  agent's  nandwriting  showed  an  account 
of  his  receiving  money  belonging  to  defendant, 
and  the  amount  corresponded  to  the  indorse- 
ments on  the  notes.  Defendant  claimed  that 
the  agent  was  authorized  only  to  make  the 
payments  credited  as  made  more  than  10  years 
before  the  suit.  Beld,  that  defendant  was  en- 
titled to  have  the  jnry  instructed  to  the  effect 
that,  if  the  indorsements  and  payments  wer<> 
made  without  bis  authority,  be  would  not  be 
bound  thereby. 

Appeal  from  superior  court,  Burke  county ; 
Couuclll,  Judge. 

Action  by  Lou  N.  Bond  and  another  against 
James  W.  Wilson.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

The  defendant  requested  the  court  to  give 
to  the  Jury  instructions  19  and  20.  aa  fol- 
lows: "(19)  There  is  no  evidence  in  tbis 
case  that  Wilson  ai^olnted  Tate  to  nuUce  the 
payment  or  indorse  the  credits  on  the  note> 
sned  on day  of ,  1893;  and  I  In- 
struct you  that.  If  Tate  made  the  payment 
or  Indorsed  the  credits  without  authority 
from  Wilson,  it  Is  no  payment  by  Wilson, 
and  he  Is  not  bound  thereby,  and  yoa  will 
answer  the  third  issue,  'Yes.'  (20)  The  evi- 
dence in  this  case  shows  that  Tate  was  the 
agent  of  the  plaintiffs,  and  there  Is  no  evi- 
dence to  show  that  he  was  the  agent  of  the 
defendant,  Wilson,  to  make  the  payment  of 
1800  or  1893,  so  that  I  charge  yon  that,  if 
you  believe  tlie  evidence  in  this  case.  It  will 
be  your  duty  to  respond  to  the  third  issue. 
'Yes.'  "    The  court  denied  the  requests. 

Avery  &  Ervln.  Osborne,  Maxwell  & 
Keerans,  Tbos.  N.  Hill,  and  Bynum  A  By- 
num,  for  appellant.  Avery  &  Avery,  E.  J. 
Justice,  and  J.  T.  Perkins,  for  appellees. 

MONTGOMERY.  J.  The  defendant,  both 
In  bis  answer  and  in  bis  testimony  on  tbe 
trial,  admitted  that  tbe  indorsed  credits  of 
date  June  3,  1884,  on  one  of  tbe  bonds,  and 
that  of  August  12,  1884,  on  the  other,  were 
correct,  both  as  to  the  amounts  and  dates. 
Tbe  statute  of  limitations  (subsection  2  of 
section  152  of  tbe  Code)  began  to  run,  then, 
from  those  dates;  and  tbe  suits  on  the  two 
bonds  (consolidated  in  this  action)  were  com- 
menced on  the  16th  of  August  1886.  Tbe 
defendant  set  up  that  statute  as  a  bar  to 
the  actions,  averring  that  the  indorsement  of 
a  credit  of  date  September  11,  1890,  on  one 
of  the  bonds,  and  the  indorsement  on  the 
other  of  a  credit  of  date  August  7,  1893. 
were  entered  without  bis  privity,  and  that 
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he  made  no  such  payments,  nor  any  other 
payments  on  either  bond  since  those  of  1884. 
It  became  necessary  then  for  the  plaintiffs  to 
show  by  evidence  other  than  the  indorse- 
ments themselves  that  the  Indorsements  of 
the  credits  of  1880  and  1893  were  made  at 
the  dates  upon  which  they  purport  to  hare 
been  made,  or  at  least  that  they  were  made 
within  10  years  next  aftw  the  payments  of 
18S4,  and  also  within  10  years  before  the 
action  was  begun,  before  they  could  be  read 
as  evidence  of  payments  on  the  bonds.  Wil- 
liams T.  Alexander,  51  N.  C.  137;  Woodhonse 
V.  Simmons,  73  N.  O.  SO;  Grant  t.  Bnrgwyn, 
81  N.  C.  560;  Young  v.  Alford,  118  N.  O.  215. 
2S  S.  E.  9TS.  The  defendant  Insisted  that  it 
was  necessary  to  prove  actual  payments  for 
which  the  credits  were  indorsed,  and  that 
the  Indorsements  themselves  were  not  evi- 
dence of  payment  That  would  be  the  rule 
only  in  oases  where  the  dates  of  the  indorsed 
credits  themselves  show  that  they  were  en- 
tered after  the  statute  of  limitations  had 
become  a  complete  bar.  In  such  cases,  only, 
actual  payments  have  to  be  proved.  Young 
▼.  Alford,  supra. 

It  was  admitted  by  the  defendant  that  the 
credits  were  in  the  handwriting  of  S.  McD. 
Tate,  now  deceased,  and  that  he  was  the 
authorized  agent  of  the  plaintiffs  for  the  col- 
lection of  these  bonds;  and  F.  P.  Tate,  a 
witness  for  the  plaintiffs,  testified  that  he 
saw  bis  father,  the  plaintiffs'  agent,  make 
the  indorsements  of  credit  at  or  about  the 
times  they  bear  date.  But  this  witness  also 
testified  that  the  defendant  was  not  pres- 
ent, and  that  no  money  was  paid.  That  evi- 
dence, considering  it  as  true,  destroyed  th« 
presnmptlcm  of  payment  as  evidenced  by  the 
Indorsed  credits,  nothing  else  appearing. 
However,  the  plaintiffs  then  undertook  to 
prove  that  the  plaintiffs'  a^rent  was  also  the 
agent  of  the  defendant,  and  that  he  had 
authorised  Mr.  Tate  to  pay,  out  of  certain 
funds  which  he  bad  control  of  for  the  de- 
fendant the  amonnts  of  the  credits.  Cer- 
tain sheets  of  paper  found  among  the  effecte 
of  the  deceased  agent  after  his  death,  and  In 
his  handwriting,  In  the  nature  of  an  account 
as  to  his  transactions  with  the  defendant  in 
respect  to  the  disposition  of  the  proceeds  of 
sales  of  certain  real  estate  In  which  the  de- 
fendant was  equally  Interested  with  the 
agent  Tate,  were  Introduced  in  evidence. 
Upon  those  sheets  It  appeared  that  there  were 
charged  to  the  defendant  moneys  correspond- 
ing in  amount  and  dates  of  entry  with  the 
payments  of  1884,  and  to  the  Indorsed  credits 
of  18B0  and  1803.  They  were  Introduced  as 
general  evidence  in  the  case,  over  the  objec- 
tion of  the  defendant  They  were  not  In 
themselves  evidence  of  any  agency  from  the 
defendant  as  to  the  payments  of  1890  and 
1893,  and.  If  they  were  evidence  for  any 
purpose.  It  was  only  to  corroborate  the  wit- 
ness F.  F.  Tate  as  to  his  statement  about  the 
Indorsements.  The  defendant  admitted  that 
he   bad   Instructed   Tate   to  apply   certain 


amounts  from  the  real  estate  transaction  re- 
ferred to  in  this  opinion  to  the  payment  of 
the  bonds,  and  that  those  amounts  were  the 
basis  of  the  Indorsed  credits  of  1884;  but  be 
denied  in  his  answer  that  he  had  authorized 
him,  or  had  given  him  Instructions,  to  apply 
any  other  amonnts  of  his  money  in  Tate's 
hands  to  any  other  payments  on  the  bonds, 
and  his  testimony  was  to  the  same  effect 
We  do  not  find  any  testimony  in  the  whole 
record  to  the  contrary,  and  the  defendant 
was  entitled  to  have  his  special  prayers  19 
and  20,  on  the  issue  of  the  statute  of  limita- 
tions, given  to  the  Jury;  and,  because  they 
were  refused  by  his  honor,  there  must  be  a 
new  trial. 

CLARK,  J.,  did  not  sit  on  the  hearing  of 
tills  case. 

DOUGLAS,  J.  (concurrlni^.  There  is  one 
part  of  the  opinion  of  the  court  which  I 
think  is  liable  to  misconstruction.  It  is  as 
follows:  "The  defendant  insisted  that  it  was 
necessary  to  prove  actual  payments  for 
which  the  credits  were  Indorsed,  and  that 
the  indorsements  themselves  were  not  evi- 
dence of  payment  That  would  be  the  rule 
only  in  cases  where  the  dates  of  the  Indorsed 
credits  themselves  show  that  they  were  en- 
tered after  the  statute  of  limitations  had  be- 
come a  complete  bar."  I  fear  this  might  be 
construed  Into  meaning  that  the  mere  in- 
dorsement If  made  before  the  statute  had 
become  a  complete  bar,  would  In  Itself  create 
a  presumption  of  payment  To  this  I  could 
not  assent  If,  however,  the  court  means, 
88  I  am  told  It  does,  that  such  an  indorse- 
ment would  not  of  Itself  raise  any  presump- 
tion of  a  corresponding  payment  but  would 
simply  be  some  evidence,  to  go  to  the  jury, 
tending  to  prove  payment  I  agree  with  the 
opinion.  My  views  may  be  briefly  stated  as 
follows:  Section  152  of  the  Code  provides 
that  an  action  upon  a  sealed  instrument 
against  the  principal  thereto  must  be  brought 
In  10  years.  Section  172  is  as  follows:  "No 
acknowledgment  or  promise  shall  be  re-- 
eeived  as  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  the  case  out  of 
the  operation  of  this  title,  unless  the  same 
be  contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby;  but  this  sec- 
tion shall  not  alter  the  effect  of  any  pay- 
ment of  principal  or  Interest"  It  will  be 
seen  that  the  statute  uses  the  word  "pay- 
ment" and  therefore  a  mere  Indorsement  of 
a  payment  not  signed  "by  the  party  to  be 
charged  thereby,"  can  never  amount  to  any- 
thing more  tlian  mere  evidence  of  payment 
Our  decisions  hold  that  If  such  Indorsement 
Is  made  after  the  note  or  bond  Is  barred  by 
the  statute,  it  is  of  Itself  not  even  evidence 
of  payment  and  that,  if  made  before  such 
bar,  it  Is  evidence  of  such  payment  simply 
because  It  Is  suiH>osed  to  have  been  entered 
by  the  creditor  or  his  agent,  as  he  holds  the 
paper,  and  is  therefore  a  declaration  against 
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Ills  own  Interest,  inasmuch  as  it  tends  to 
lessen  the  amount  due  on  tlie  note.  But  if, 
on  the  contrary,  it  turns  out,  as  in  the  case 
at  bar,  that  such  an  indorsement  is  the  only 
thing  that  brings  the  note  within  the  statute, 
then  such  Indorsement  is  not  against  the  in- 
terest of  the  holder,  but  becomes  his  own 
declaration  in  his  own  favor.  "Cessat  ra- 
tione,  cessat  ipsa  lex."  As  it  is  the  fact  of 
payment  itself,  and  not  the  mere  indorse- 
ment, that  preyents  the  bar  of  the  statute, 
the  burden  of  proving  payment  in  such  cases 
always  rests  upon  the  holder  of  the  paper. 
This  comes  within  the  general  rule  that 
where  the  statute  of  limitations  is  pleaded  the 
burden  rests  upon  the  plaintiff  of  bringing 
his  claim  within  the  statute,  as  otherwise  he 
has  no  cause  of  action. 


FUBCHBS,  O. 
ring  opinion. 


J.    I  concur  in  the  concui^ 


HARDEN  T.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.    Dec.  17, 
1901.) 

BAILROADS— AUTOMATIC    COUPLERS  —  INJURY 

TO  EMPLOTA— IiBASB  OF  FRANCHISES— 

tiESSOR'S  -LIABUirrY— ESTOFFEIk 

1.  In  an  action  by  an  employ^  against  a 
railroad  company  for  injuries  received  while 
coupling  cars  with  a  linlc  and  the  old  style 
drawhead,  the  company  is  liable  for  ail  in- 
juries whicli  would  not  have  occurred  if  the 
cars  had  been  provided  with  modem  self-act- 
ing couplers. 

2.  The  charter  of  the  defendant  railroad 
company  (Laws  N.  C.  1818-48,  c.  82,  i  19)  au- 
thorized the  company  to  "farm  out  its  rights  of 
transportation"  over  its  railroad.  Acting  un- 
der this  authority  as  construed  by  the  supreme 
court,  the  defendant  leased  its  road,  talcing 
from  the  lessee  an  indemnity  against  any  judg- 
ment which  might  be  rendered  against  it  for 
any  tort,  wrong,  or  injury  done  or  permitted  by 
the  lessee,  such  indemnity  being  talcen  in  view 
of  a  decision  of  the  supreme  court  holding  that 
no  lease  made  by  a  railroad  company  under  the 
statutory  authority  to  "farm  out  its  fran- 
chises, there  being  no  statutory  exemption  to 
the  lessor,  would  exempt  such  lessor  from  lia- 
bility for  the  negligence  of  its  lessee.  Held, 
that  in  an  action  hy  an  employe  of  defendant's 
lessee  for  injury  received  while  in  the  service 
of  such  lessee  the  defendant  is  estopped  from 
setti^  up  the  lease  as  a  defense. 

3.  The  lessor  company  could  not,  in  the  ab- 
Rcnce  of  statutory  exemption,  by  its  lease  re- 
lieve itself  from  liability  for  the  negligence  of 
its  lessee,  or  for  defects  in  the  maintenance 
and  construction  of  the  road  or  its  equipments, 
since  the  lessee  must  be  considered  as  the 
agent  of  the  lessor  for  the  operation  of  the 
road,  and  since  it  would  be  against  public  pol- 
icy to  allow  a  corporation  to  put  off  the  lia- 
bilities incident  to  its  franchises,  while  it  en- 
joyed the  prolits  through  the  medium  of  the 
lease. 

Coolc,  J.,  dissenting  in  part. 

Appeal  from  superior  court,  Rowan  county; 
Brown,  Judge. 

Action  by  C.  D.  Harden  against  the  North 
Carolina  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed, 


Ghas.  Price,  F.  H.  Busbee,  and  A.  B.  An- 
drews, Jr.,  for  appellant  Ove;'man  &  Greg- 
ory, for  appellee. 

CLARK,  J.  The  plaintiff  was  a  brake- 
man  In  the  service  of  the  Southern  Railway 
Company  (lessee  of  defendant)  on  a  freight 
train,  and  was  injured  In  making  a  conpling 
between  a  box  car  and  the  shanty  car  "with 
a  link  and  the  old  style  drawhead."  The 
shanty  car  was  not  equipped  with  automatic 
couplers,  nor  was  the  train  fully  equipped 
with  Janney  couplers,  or  other  modem  self- 
coupling  devices;  and  the  court  charged  the 
Jury,  citing  Greenlee  v.  Railway  Co.,  122  N. 
G.  977,  30  S.  E.  115,  41  L.  R.  A.  399,  65  Am. 
St.  Rep.  734  (since  followed  In  Troxler  r. 
Railway  Co.,  124  N.  C.  189,  32  S.  E.  550,  44 
L.  R.  A.  313,  70  Am.  St.  Rep.  580,  and  other 
cases),  as  follows:  "If  you  find  that  the 
freight  train  was  not  fully  provided  with 
modem  self-acting  couplers,  and  that  the 
plaintiff  would  not  have  been  injured  had 
the  cars  been  so  provided,  you  will  find  the 
first  issue  'Yes'  and  the  second  issue  'No.' " 
The  Judge  followed  the  decisions  of  this 
court,  and,  without  repeating  the  arguments 
therein,  it  is  sufficient  to  say  that  we  'reaf- 
firm our  former  rulings  holding  a  railroad 
company  responsible  for  injuries  to  its  em- 
ployes, which  would  not  have  occurred  if 
there  had  been  provided  by  it  those  humane 
devices  protecting  the  lives  and  limbs  of  its 
employee  which  are  in  general  use.  The  re- 
ports of  the  United  States  Interstate  com- 
merce commission  issued  by  the  authority  of 
the  federal  government  show  the  reduction 
-of  many  thousands  annually  In  the  number 
of  empioyte  killed  or  maimed  in  coupling  cars 
since  the  Introduction  of  automatic  couplers 
(which  now  is  compulsory  under  the  act  of 
congress  as  to  aU  interstate  roads).  This 
should  be  a  sufficient  answer  to  all  complaints 
as  to  our  former  ruling.  If  the  lives  and 
limbs  of  employes  can  be  saved  by  such  pro- 
vision of  improved  appliances,  public  policy 
and  humanity  require  the  courts  to  exact 
liability  for  failure  to  furnish  them. 

The  principal  point  made,  however,  is  in 
the  effort  to  induce  this  court  to  overrule  a 
still  longer  line  of  decisions  which  holds  this 
lessor,  the  North  Carolina  Railroad  Compa- 
ny, liable  for  the  acts  and  defaults  of  its 
lessee,  the  Southern  Railroad  Company.  The 
charter  of  the  North  Carolina  Railroad  Com- 
pany (Laws  1848-49,  c.  82,  {  19)  authorizes 
the  company  "to  farm  out  its  right  of  trans- 
portation over  said  railroad,  subject  to  the 
rules  above  mentioned."  There  are  no  other 
words  from  which  a  right  to  lease  the  road 
can  be  inferred.  As  at  the  date  of  tlie 
charter  railroads  were  comparatively  new, 
and  the  popular  idea  was  that  a  railroad 
company  was  to  maintain  the  roadbed  and 
"farm  out"  rights  of  transportation  over  It, 
as  was  the  case  with  canal  companies,  and 
is  to-day  the  case  with  express  companies 
and  many  "fast  freight"  and  "throui^  lines." 
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It  was  thought  by  many  that  these  words 
did  not  authorize,  and  were  not  Intended  to 
authorize,  a  lease  of  Its  entire  property, 
which  lease  had  the  ettect  to  take  it  out  of 
a  *'state  system"  running  from  the  moun- 
tains to  the  seacoast  under  state  control,  and 
make  It  a  part  of  an  Interstate  line  running 
north  and  south  under  the  control  of  foreign 
corporations,  to  the  utter  destruction  of  the 
"state  system"  intended  by  the  charter  of 
the  defendant.  The  authority  to  lease, 
based  upon  the  permission  "to  farm  out  Its 
right  of  transportation,"  came  before  this 
court  in  State  v.  Richmond  &  D.  R.  Co.,  72 
N.  G.  684,  and  that  expanded  construction 
was  sustained  by  a  divided  court,  Judge  Set- 
tle writing  the  opinion.  Judge  Bynum  dis- 
senting in  a  remarkably  able  opinion.  Judge 
Rodman  did  not  sit.  If  It  were  a  new  ques- 
tion, this  court  might  possibly  hold  with 
Judge  Bynum  as  to  the  reasonable  constrac- 
tlon  of  the  meaning  of  the  words  "to  farm 
out  the  right  of  transportation,"  but  the  les- 
see would  rely  upon  the  fact  that  it  took 
its  lease  relying  upon  the  construction  placed 
by  this  court  upon  the  meaning  of  those 
words.  But  it  also  made  its  lease  subse- 
i|uent  to  the  decision  of  this  court— often 
since  repeated— that  those  words  did  not  al- 
low the  lessor  to  rid  itself,  by  any  lease 
made  under  authority  conferred  by  those 
words,  of  liability  for  any  acts  of  negligence 
or  torts  committed  by  the  lessee  as  to  the 
w^orld,  its  passengers,  or  its  employes,  the 
latter  being  held  in  effect  to  be  simply  sub- 
employte  of  the  less<Hr,  employed  by  Its 
agent  for  the  oi)eratlon  of  the  road,  its  les- 
see. In  Aycock  t.  Railroad  Co.  (1883)  89 
N.  C.  321,  it  had  been  held  (Smith,  C.  J.) 
the  authorities  "fully  sustain  the  proposition 
that  the  defendant  company  leasing  the  use 
of  Its  road  or  permitting  the  use  of  it  by 
another  company  remains  liable  for  the  con- 
seijuences  of  the  mismanagement  of  the  train 
In  charge  of  the  serrants  of  the  latter,  and 
the  injury  thence  resulting,  to  the  same  ex- 
tent as  If  such  mismanagement  was  the  act 
or  neglect  of  its  own  servants  operating  its 
own  train";  citing  the  authorities.  In  Logan 
V.  RaUroad  Co.,  116  N.  C.  940,  21  S.  E.  959, 
this  very  charter  of  the  defendant  company 
was  elaborately  considered,  and  in  an  able 
opinion  by  Mr.  Justice  Avery,  concurred  in 
by  the  entire  court,  it  was  held  that  no  lease 
made  by  virtue  of  the  above-cited  words 
(there  being  no  clause  of  exemption  granted 
to  the  lessor)  would  exempt  the  defendant 
from  liability  for  the  wrongftd  acts,  de- 
fanlts,  or  negligence  of  its  lessee;  and  hence 
that  the  lessor  company  was  liable  for  hi- 
juries  sustained  from  the  negligence  of  Its 
lessee  by  a  section  hand  employed  by  such 
lessee.  This  decision  was  rendered  by  this 
court  at  Febi-uary  term,  1895,  and  the  lessor 
and  lessee,  both  aware  of  the  construction 
placed  by  the  court  upon  a  contract  by  lessor 
to  "farm  out  Its  right  of  transportation," 
on  August  16th  following  executed  the  lease 


under  which  the  lessee  is  now  operating  the 
defendant's  road.  Both  parties  had  that  de- 
cision in  view,  and  provided  for  the  liabil- 
ity of  the  defendant  for  all  the  acts  and  de- 
faults of  Its  lessee  by  a  stipulation  in  said 
lease  (which  lease  is  filed  as  a  part  of  the 
record  in  this  case)  for  a  deposit  of  "not  less 
than  $175,000  in  cash,  or  its  equivalent,  to 
be  applied"  to  the  performance  of  the  stipu- 
lati(»i8  in  the  contract  to  be  performed  by 
the  lessee,  and  among  them  "to  any  Judg- 
ment or  Judgments  recovered  In  any  comrt 
of  the  state  or  of  the  United  States  when 
finally  adjudicated  for  any  tort,  wrong,  in- 
jury, negligence,  default,  or  contract  done, 
made,  or  permitted  by  the  parties  of  the  sec- 
ond part,  its  successors,  assigns,  employes, 
agents,  or  servants,  for  which  the  party  of 
the  first  part  shall  be  adjudged  liable,  wheth- 
er the  party  of  the  first  part  Is  sued  Jointly 
with  or  separately  from  the  party  of  the 
second  part";  and  further  provides  to  wiiat 
agents  of  the  lessee  notices  of  such  suits 
shall  be  given  by  the  lessor  when  sued  sing- 
ly, and  for  the  renewal  and  maintenance  of 
said  sum  whenever  diminished  by  such  ap- 
plication of  any  part  thereof.  The  lease 
I  was  made  subsequent  to  the  decision  of  the 
Logan  Case.  Both  lessor  and  lessee  knew 
of  the  continuing  liability  of  lessor  under 
any  lease  authorized  by  the  words  "farm 
out"  as  construed  by  this  court,  and  stipu- 
lated in  view  of  such  liability,  a  deposit  be- 
ing put  up,  to  be  maintained  at  a  fixed 
Slim,  to  guaranty  the  lessor,  the  defendant 
herein.  If  the  lease  Is  valid  because  made 
subsequent  to  the  decision  of  a  divided  court 
in  State  v.  Richmond  &  D.  R.  Co.,  72  N.  G. 
(>34,  It  does  not  lie  in  the  mouth  of  the 
lessor  to  contend  that  it  does  not  remain  lia- 
ble for  all  acts  of  its  lessee  in  the  operation 
of  its  road  under  a  lease  made  subsequent  to 
tne  decision  of  a  unanimous  court  in  Logan 
V.  Raih-oad  Ca,  116  N.  G.  940,  21  S.  E.  959, 
especially  when  it  has  stipulated  against  loss 
therefrom  by  exacting  a  deposit  from  Its 
lessee.  And  In  fact  the  lessor  has  not  com- 
plained. This  objection  has  several  times 
been  raised  in  this  court,  but  always,  by 
counsel  of  the  lessee,  and  ruled  upon  again 
and  again,  always  in  conformity  to  the  prec- 
edents in  Aycock's  Case,  89  N.  O.  321,  and 
Logan's  Case,  supra.  The  defendant  has 
never  averred  any  loss,  detriment,  or  proba- 
ble damage  by  reason  of  its  being  held  liable 
for  the  acts  of  its  lessee  as  its  agent  in  the 
operation  of  the  road.  The  lessee,  the 
Southern  Railway  Company,  is  the  only  rail- 
road company  operating  in  this  state  which 
claims  to  be  a  foreign  corporation,  as  we 
know  from  the  statute  incorporating  all  oth- 
ers, except  possibly  one  other  lessee.  It  has 
l)een  stated  by  its  counsel  in  their  place  here 
that  the  Southern  Railway  Company  has  "do- 
mesticated," but  it  is  unnecessary  to  discuss 
here  the  point  which  has  been  decided  in 
Debnam  v.  Telegraph  Co.,  126  N.  O.  831,  36 
S.  E.  2(i9.    Whether  the  lessee  be  a  foreign 
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corporation  or  not,  the  lessor,  when  it  enter- 
ed into  this  lease,  Icnew  that  by  the  terms 
of  Its  charter,  as  construed  by  this  court,  it 
would  remain  liable,  notwithstanding  sncb 
lease,  tor  the  acts  of  its  lessee.  Logan  v. 
Railroad  Co.,  supra,  has  been  cited  and  ap- 
proved on  this  point.  Tlllett  v.  Railroad  Co., 
118  N.  C.  1043,  24  S.  B.  Ill;  James  t.  Rail- 
road Oo.,  121  N.  O.  528,  28  S.  E.  S37,  46  L. 
R.  A.  306;  Norton  v.  Railroad  Co.,  122  N. 
C.  887,  29  S.  E.  886;  Benton  v.  Same,  122 
N.  C,  at  page  1009,  30  S.  E.  838;  Pierce  ▼. 
Same,  124  N.  C.  93,  32  S.  E.  399,  44  L.  R. 
A.  316;  Perry  t.  RaUroad  Co.,  128  N.  0.  478. 
99  S.  E.  27;  and  City  of  Raleigh  v.  North 
Carolina  R.  Co.  (at  this  term)  40  S.  E.  2,— 
in  most  of  which  cases  this  defendant  was 
a  party.  Had  Logan's  Case  not  been  de-  . 
elded  prior  to  the  lease  made  by  the  lessor 
and  stipulations  in  view  thereof  made  in  the 
lease,  and  viewed  as  an  original  question,  it 
is  sustained  by  the  overwhelming  weight  of 
authority  and  upon  reason.  In  Anderson  v. 
Raih-oad  Co.  (Mo.)  20  Am.  &  Eng.  R.  Cas. 
<N.  S.)  Annotated,  at  page  847  (s.  c.  61  S. 
W.  874),  the  rule  is  laid  down:  "A  railroad 
eompany  which  has  leased  Its  road,  cars,  and 
engines,  and  allows  the  lessee  company  to 
«perate  the  same,  is  liable  to  third  persons 
or  the  public  for  the  carelessness  and  negli- 
gence of  the  lessee,  and  for  defects  in  the 
construction  or  maintenance  of  the  road  and 
its  equipments,  unless  there  is  a  statutory 
provision  to  the  contrary"  (and  there  is  none 
in  this  case).  For  this  proposition  it  there 
cites  86  cases  from  the  United  States  courts 
and  the  courts  of  different  states  and  from 
England,  and  it  is  not  necessary  to  repeat 
them  here.  In  Railroad  Co.  v.  Brown,  17 
Wall.  450,  21  L.  Ed.  677,  the  conrt  says: 
"It  is  the  accepted  doctrine  in  this  country 
that  a  railroad  corporation  cannot  escape  the 
performance  of  any  duty  or  obligation  im- 
posed by  its  charter  or  the  general  laws  of 
the  state  by  a  voluntary  surrender  of  its  road 
into  the  hands  of  lessees.  The  operation  of 
the  road  by  the  lessees  does  not  change  the 
felations  of  the  original  company  to  the  pub- 
lic,"—and  cites  with  approval  1  Redf.  R. 
R.,  to  same  effect  Also  to  same  purport  are 
1  Beach,  Priv.  Corp.  |  366,  1  Spell.  Priv. 
Corp.  135,  and  several  other  authorities  cited 
in  Logan  v.  Railroad  Co.,  116  N.  C.  946  et 
seq.,  21  S.  E.  959.  In  Harmon  v.  Railroad 
«o.,  28  S.  C.  401,  5  S.  E.  835,  18  Am.  St 
Rpp.  686,  the  words  of  the  charter  construed 
were  almost  identical  with  those  in  defend- 
ant's charter,  and  it  was  held  that  a  lease 
made  thereunder  did  not  relieve  the  lessor 
from  liability  for  the  acts  of  its  lessee.  In 
National  Bank  of  Chester  v.  Atlanta  &  G. 
A.  L.  Ry.  Co.,  25  S.  C.  216,  the  same  rul- 
ing is  made  as  to  nondelivery  of  freight;  the 
court  saying:  "We  are  unable  to  appreci- 
ate the  distinction  attempted  to  be  drawn 
by  appellant's  counsel  between  the  liability 
of  a  railroad  company  which  has  leased  its 
line  to  another  to  actions  ex  delicto  and  ex 


contractu.  The  fonndatlon  of  such  liability 
is  that  such  company,  by  accepting  its  char- 
ter, assumed  obligations  to  the  commnnlty 
from  which  it  cannot  absolve  itself  by  leasing 
its  road  to  another  company;  and  as  such 
carrier  is  not  only  under  an  obligatloii  to 
carry  passengers  safely,  but  also  to  d^ver 
goods  intrusted  to  it  tor  transportation,  we 
think  the  same  principle  which  would  make 
the  lessor  liable  in  the  one  case  wonld  make 
it  liable  In  the  other."  In  Balsley  v.  RaU- 
road Co.,  119  111.  68,  8  N.  E.  859,  it  is  said 
that  the  liability  of  the  iessM*  for  the  acts 
of  the  lessee  is  not  merely  because  the  les- 
see is  the  agent  of  the  lessor,  but  further 
because  the  lessor,  in  consideration  of  the 
grant  of  its  charter,  undertook  the  perform- 
ance of  duties  and  obligations,  and  It  is 
against  pnbllc  policy  for  It  to  be  reUeved 
therefrom  without  the  express  consent  of  the 
legislature.  In  West  Missouri  Land  Go.  v. 
Kansas  City  S.  B.  Ry.  Co.  (Mo.)  20  Am.  & 
Eng.  R.  Cas.  (N.  S.),  at  page  848  (s.  c.  61 
S.  W.  874),  It  is  said:  "A  raihroad  company 
which  leases  its  road  pursuant  to  a  statu- 
tory authority,  which  does  not  contain  any 
provision  releasing  it  from  the  performance 
of  its  duties  to  the  public.  Is  liable  for  per- 
sonal injuries  sustained  through  negligence 
In  the  operation  of  the  road  by  the  lessee." 
To  the  same  purport  are:  United  States: 
Thomas  v.  Railroad  Co.,  101  U.  S.  83,  25 
L.  Ed.  950;  Raihoad  Co.  y.  Brown,  84  U. 
8.  445,  21  L.  Ed.  675;  Railroad  Go.  y.  Bar- 
ron, 72  U.  S.  90,  18  L.  Ed.  691;  RalhXMd  Co. 
V.  Wlnaris,  58  U.  8.  39,  15  L.  Ed.  27. 
Georgia:  Singleton  v.  Railroad  Ga,  70  Ga. 
464,  48  Am.  Rep.  574;  Railroad  Go.  v.  Mayes. 
49  Oa.  856,  15  Am.  Rep.  67&  Illtaiois:  RaU- 
road Go.  V.  Dunbar,  20  111.  628,  71  Am.  Dec. 
291;  Railroad  Go.  v.  Lane,  83  IlL  448;  Rail- 
way Co.  V.  Campbpil,  86  111.  443;  Railway 
Go.  v.  Peyton,  106  111.  684,  46  Am.  Rep.  706; 
Balsley  y.  RaOroad  Co.,  119  111.  68,  8  N.  E. 
869;  Raihroad  Go.  v.  Meech,  163  lU.  305,  45 
N.  E.  290.  Maine:  Whitney  v.  Railroad 
Co.,  44  Me.  862,  69  Am.  Dec.  103;  Steams  v. 
Same,  46  Me.  95;  Nugent  v.  Same^  80  Me. 
62,  12  Att.  797,  6  Am.  St  Rep.  161.  Massa- 
chusetts: Quested  v.  Railroad  Co.,  127  Mass. 
204;  Braslin  v.  Same,  145  Mass.  64,  13  N. 
E.  65  (where  the  contract  of  lease  was  much 
as  in  this  case).  Missouri:  Brown  v.  RaU- 
road Co.,  27  Mo.  App.  394.  Nebraska:  Chol- 
lette  V.  Railroad  Co.,  26  Neb.  159,  41  N.  W. 
1106,  4  L.  R.  A.  135.  New  York:  Abbott  v. 
Railroad  Co.,  80  N.  Y.  27,  88  Am.  Rep.  572. 
North  Carolina:  Aycock  v.  Railroad  Go. 
(1883)  89  N.  G.  321;  Logan  v.  Same,  116  N. 
G.  940,  21  8.  E.  959;  TiUett  v.  Same,  118  N. 
0.  1043,  24  S.  E.  Ill;  James  v.  Same,  121 
N.  C.  528.  28  8.  B.  637,  46  L.  R.  A.  306; 
Norton  v.  Same,  122  N.  C.  937,  29  S.  £.  886; 
Benton  v.  Same,  122  N.  O.  1009,  30  S.  E. 
333;  Pierce  v.  Same,  124  N.  O.  98,  82  S.  E. 
399,  44  L.  R.  A.  316;  Perry  v.  Same,  128  N. 
C.  473,  39  S.  E.  27;  City  of  Raleigh  v.  North 
Carolhia  R.  Co.  (at  this  term)  40  S.  B.  2. 
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Oreson:  Lakin  y.  RaUtoad  Co.,  18  Or.  486, 
11  Pac.  68,  57  Am.  Rep.  25.  South  Caro- 
Una:  Harmon  t.  Railroad  Co..  28  8.  C.  401, 
5  S.  E.  835,  13  Am.  St.  Rep.  686;  Hart  y. 
Same.  S3  8.  B.  427,  12  8.  E.  9,  10  L.  R.  A. 
794:  National  Bank  of  Chester  y.  Atlanta  & 
<3.  A.  L.  Ry,  Co.,  25  8.  C.  218.  Texas:  Ball- 
road  Co.  y.  Underwood,  67  Tex.  689,  4  8.  W. 
210;  Railway  Co.  v.  Morris,  67  Tex.  692,  4 
S.  W.  158;  Railroad  Co.  v.  Same,  68  Tex.  49, 
3  8.  W.  467.  Washington:  Cogswell  y.  Rail- 
way Co..  5  Wash.  46,  31  Pac.  411.  In  Rail- 
road Co.  y.  Dunbar,  71  Am.  Dec.  295,  It  Is 
said  by  Jndge  Freeman  In  bis  notes,  "It  Is 
a  weU-settled  doctrine  that.  In  the  absence 
of  leglslatiye  authority  permitting  a  lease 
and  exempting  the  company  from  liability,  it 
Is  responsible  for  the  torts  of  the  lessee"; 
citing  many  cases.  In  Nelson  y.  Railroad 
Co.,  2«  Vt.  717,  62  Am.  Dec.  614,  Chief  Jus- 
tice Redfleld  says:  "As  to  the  liability  of 
the  defendants  for  the  acts  of  their  lessees, 
-who  were  running  the  defendants'  road  un- 
der a  long  lease,  we  think  there  can  be  no 
'doubt.  Unless  we  can  hold  the  defendants 
thus  liable,  they  might  put  their  road  Into 
the  hands  of  corporations  or  Individuals  of 
no  responsibility."  If  a  railroad  corporation 
conld  relleye  itself  of  llabUity  by  leasing,  It 
would  follow  that  leases  could  be  made  to 
another  corporation  with  no  tangible  assets, 
—as.  Indeed,  the  lessee  In  this  case.  If  a 
foreign  corporation  has  none  In  this  state, 
—leaving  the  travelers  and  shippers  over  its 
line,  the  general  public,  and  Its  employes 
alike  without  recourse  on  the  property  of 
the  corporation  which  was  chartered  to  oper- 
ate the  road,  and  which  is  left  in  receipt  of 
the  rent,  which  might  readily  be  made  high 
-enough  to  cover  the  profits.  Thus  the  com- 
pany would,  by  a  device  of  a  lease,  receive 
the  proflta  without  incurring  the  liabilities 
-of  its  business.  In  many  cases  it  has  been 
held  that  a  bona  flde  mortgage  cannot  have 
that  elfect  (Acker  v.  Railroad  Co.,  84  Va. 
-04S,  6  8.  B.  688;  Naglee  y.  Railway  Co.,  S3 
Va.  707,  8  S.  B.  369,  6  Am.  8t.  Rep.  308; 
Railroad  Co.  v.  Burnett,  123  N.  C.  210,  31 
^.  E.  602);  and  the  rights  of  mortgagees  for 
money  presumably  applied  to  debts  are 
stronger  than  those  of  lessors.  The  question 
here  is  not  the  liability  of  lessees,  which  also 
-exists,  but  of  the  right  of  the  lessor  to  put 
«ff  the  liabilities  incident  to  the  franchise 
given  it,  while  continuing  to  enjoy  Its  prof- 
its through  the  medium  of  a  lease.  This  the 
corporation  owning  the  property  cannot  do. 
No  error, 

COOK,  3.  (dissenting).  As  stated  In  the 
opinion  of  the  court,  the  principal  point 
raised  In  this  case  is  to  review  and  overrule 
the  principle  heretofore  laid  down  by  this 
court  In  the  case  of  Logan  v.  Railroad  Co., 
110  N.  0.  940,  21  8.  E.  969.  And  this  be- 
ing the  first  time  the  question  has  ever  been 
squarely  presented  for  our  consideration  since 
I  have  been  a  member  of  the  court,  I  shall 


now  express  my  opinion  Independent  of  what 
has  heretofore  been  held,  and  shall  confine 
my  Investigation  closely  to  the  subject-mat- 
ter of  this  case.  The  issue  is  plain:  Is  the 
North  Carolina  Railroad  Company,  lessor  of 
the  Southern  Railway  Company,  lessee,  re- 
sponsible for  the  contracts  and  liable  for  the 
torts  made  and  committed  by  the  said  lessee 
In  the  management  and  operation  of  Its  busi- 
ness of  transportation  as  a  common  carrier 
under  the  rights  and  powers  granted  In  the 
charter  of  the  former,  the  North  Carolina  Rail- 
road Company?  This  Is  the  principal  point 
to  be  decided  In  this  case,  and  arises  in  an 
action  brought  by  plaintiff,  a  brakeman  and 
employe  of  the  Southern  Railway  Company, 
to  recover  damages  for  injuries  sustained  by 
him  while  coupling  its  cars  and  while  In  its 
employment  Regardless  of  what  has  been 
decided  upon  the  statutes  of  other  states  and 
the  liability  of  railroads  operating  under  ya- 
rions  charters  under  those  statutes,  let  us 
read  the  charter  In  this  case.  Introduced  as 
evidence,  and  sent  up  as  a  part  of  the  record 
In  this  appeal,  and  consider  It  as  it  really  is, 
and  place  upon  It  a  plain  common-sense  con- 
struction according  to  the  true  meaning  of  Its 
terms  and  the  Intent  of  the  legislature  which 
enacted  It  Our  first  inquiry  is  directed  to 
the  nature  and  character  of  the  charter  with 
relation  to  the  contracting  parties,  viz.  the 
state,  which  authorized  it  on  the  one  part, 
and  the  citizens  or  stockholders,  who  paid 
their  money  and  became  a  party  to  it  on  the 
other  part;  next  to  the  terms  expressed 
therein;  and  then  to  the  powers,  rights,  and 
liabilities  under  Its  terms.  The  charter  hav- 
ing been  enacted  prior  to  the  constitution  of 
1868,  to  wit  January  27,  1849,  it  became  and 
was  a  contract  between  the  state  and  the 
company,  and  cannot  be  amended,  changed, 
or  repealed,  except  with  and  by  the  consent 
of  both  parties.  As  to  the  terms,  it  Is  un- 
necessary to  set  out  any  part  of  the  charter 
except  sections  18  and  19,  which  are  the  only 
sections  material  to  the  decision  of  this  ac- 
tion, the  other  sections  referring  principally 
to  the  organization  and  management  of  the 
company.  Sections  18  and  19  are  as  follows: 
"(18)  That  the  said  company  shall  have  the 
exclusive  right  of  conveyance  or  transporta- 
tion of  persons,  goods,  merchandise  and  pro- 
duce over  the  said  railroad  to  be  by  them 
constructed,  at  such  charges  as  may  be  fixed 
on  by  a  majority  of  the  directors.  (19)  That 
the  said  company  may,  when  they  see  fit 
farm  out  their  right  of  transportation  over 
said  railroad,  subject  to  the  rules  above  men- 
tioned; and  said  company  and  every  person 
who  may  have  received  from  them  the  right 
of  transportation  of  goods,  wares  and  produce 
on  the  said  railroad  shall  be  deemed  and 
taken  to  be  a  common  carrier,  as  respects 
goods,  wares,  produce  and  merchandise  en- 
trusted to  them  for  transportation."  The 
right  of  the  North  Carolina  Railroad  Com- 
pany to  make  the  lease  to  the  Southern  Rail- 
way Company  Is  conceded  in  the  opinion  of 
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the  court,  bo  this  narrows  our  discussion 
down  to  the  liabilities  resting  upon  the  two 
parties  to  this  lease.  The  "exclusive  right 
of  conreyance  or  transportation"  granted  In 
section  18  being  "farmed  out"  or  leased  un- 
der the  authority  and  power  granted  in  sec- 
tion 19,  It  must  necessarily  follow,  under  the 
terms  of  the  lease,  that  all  contracts  by  the 
lessor  of  the  same  ceased,  and  there  could 
be  no  relationship  of  principal  and  agent 
existing  between  the  parties;  and  under  sec- 
tion 10  the  lessee  company  "received  from 
them  [the  North  Carolina  Railroad- Company] 
the  right  of  transportation,"  and  was  "deemed 
and  taken  to  be  a  common  carrier."  And 
It  must  liliewise  follow,  as  a  logical  result, 
that  when  the  actual  as  well  as  legal  right 
of  contract  ceased  under  the  authority  of 
law,  all  liability  on  account  of  such  contract 
must  likewise  cease.  It  would  be  an  anoma- 
ly In  law  to  bold  one  party  responsible  for 
the  acts  of  another  over  whom  he  had  no  au- 
thority In  fact  or  by  right,  and  between 
whom  there  was  no  privity  of  Interest.  If 
this  construction  of  the  chartered  rights  of 
the  North  Carolina  Railroad  be  sound  in  law, 
then  It  cannot  be  liable  for  a  contract  or 
tort  made  or  done  by  the  sole  owner  of  the 
right  of  transportation;  and  therefore  It  is 
my  opinion  that  the  plaintiff  Is  not  entitled 
to  recover  against  the  defendant  company. 
The  question  of  liability  incident  to  the 
corpus  or  management  of  the  physical  struct- 
ure of  the  property  owned  by  defendant 
company  under  Its  charter,  and  upon  which 
the  transportation  depends,  does  not  arise 
in  this  action.  At  this  term  of  the  court,  in 
City  of  Raleigh  v.  North  Carolina  R.  Co.,  40 
S.  E.  2,  we  have.  In  a  measure,  passed  upon 
that  question,  but  such  liability  la  not  In- 
volved in  this  case.  The  case  of  Aycock  v. 
Raitaroad  Co.,  89  N.  C.  321,  is  not  an  authority 
In  this  case.  There  the  Carolina  Ooitral 
Railroad  Company  was  running  Its  engines 
and  trains  over  the  track  of  the  Raleigh  & 
Augusta  Air  Line  Railroad  Company  simply 
by  its  permission  and  by  courtesy;  and  by 
reason  of  the  accumulation  of  grass,  leaves, 
and  other  inflammable  matter  upon  the  land 
appropriated  to  the  defendant  for  right  of 
way  fire  was  transmitted  to  It  from  a  de- 
fective spark  arrester,  and  It  ignited,  and 
then  the  fire  spread  to  the  plaintiff's  land, 
doing  the  damage  complained  of.  It  was  not 
there  contended,  nor  was  It  a  fact,  that  the 
defendant  company  had  sold  or  leased  its  ex- 
clusive right  to  run  trains  over  the  road. 
The  foundation  upon  which  the  plaintiff's 
action  rests  Is  the  case  of  Logan  v.  Railroad 
Co.,  116  N.  C.  040,  and,  if  the  doctrine  there- 
in laid  down  be  sound  law,  then  bis  action 
must  be  sustained,  and  the  other  cases  fol- 
lowing it,  which  are  Its  offspring,  must  stand. 
Much  is  said  about  the  original  obligation 
of  the  lessor  company  to  the  public  in  fur- 
nishing trains,  providing  for  the  safety  of 
passengers,  etc.,  which  Is  said  to  be  Insep- 
arable from  the  grant  and  the  exercise  of  the 


corporate  privileges,  and  from  the  roadbed, 
right  of  way,  station  houses,  etc.,  imtil  the 
legislature,  for  the  sovereign,  declares  the 
lessor  absolved  from  it;  all  of  which  seems 
to  have  been  said  and  discussed  upon  gen- 
eral principles  based  upon  the  numerous  de- 
cisions of  other  states.  But  the  construc- 
tion of  the  contract  between  this  state  and 
the  defendant  company  (sections  18  and  19 
of  the  cbarter)  seems  to  have  been  smothered 
and  forgotten  under  the  weight  of  so  many 
authorities.  No  reference  Is  made  to  the 
power  of  the  sovereignty  to  grant  a  fran- 
chise which  may  be  separated  or  divided  in 
Its  exercise  and  enjoyment  between  two  or 
more  parties  or  corporations,  nor  of  Its  pow- 
er to  grant  a  delegation  of  power.  Under 
sections  18  and  19  the  grant  carried  with  It 
the  right  of  delegation  as  to  the  active  trans- 
portation, without  devesting  the  defendant 
company  of  the  remaining  franchise  without 
which  the  former  could  not  exist.  To  my 
mind  it  is  clear  that  the  lessee  in  this  case  is 
exclusively  responsible  for  liability  Incurred 
In  the  active  operation  of  the  road  In  exer- 
cising the  "right  of  transportation"  (which 
they  were  authorized  to  lease),  whether  It 
arises  ex  contractu  or  ex  delicto;  and  that 
the  lessor  company  Is  responsible  tac  the  lia- 
bilities arising  from  the  corpus,— the  struc- 
ture and  all  of  Its  incidents,— which,  under 
the  terms  of  the  charter  and  the  franchise 
therein  granted,  it  is  bound  to  preserve  and 
properly  keep  for  the  benefit  of  the  public 
for  its  safety  while  the  right  of  transporta- 
tion is  being  exercised.  If  there  be  a  single 
authority  cited  In  Logan's  Case  or  one  cited 
In  the  opinion  of  the  court  to  sustain  the  con- 
tention of  plaintiff  In  this  case,  I  am  unable 
to  so  understand  It,  except  possibly  the  one 
single  case  of  Hammon  v.  Railroad  Co.,  28 
S.  C.  401,  5  S.  E.  833,  13  Am.  St  Rep.  GS6 
(on  page  404,  28  S.  C,  page  836,  6  S.  E.,  and 
page  688,  13  Am.  St.  Rep.),  which  cites  and 
relies  upon  Railroad  Co.  v.  Brown,  17  WalL 
415,  21  L.  Ed.  675;  and  upon  examining  the 
facts  and  principle  therein. Involved  It  wIU 
be  found  not  to  sustain  the  decision.  I  have 
examined  each  and  every  case  cited  in  1 
Spell.  Prlv.  Corp.  {  135,  quoted  in  Logan's 
Case  as  an  authority,  and  I  find  the  facts 
and  principles  Involved  In  the  decisions  to 
be  so  different  that  they  fail  to  sustain  the 
conclusion  reached  by  the  court.  For  in- 
stance, I  will  briefly  state  the  principles  de- 
cided In  some  of  the  cases  there  cited,  as 
well  as  some  of  the  cases  cited  in  the  opin- 
ion of  the  court  as  authority,  from  which  it 
clearly  appears  ttiat  they  do  not  sustain  the 
decision  of  the  court:  In  the  case  of  Rail- 
road Co.  V.  Brown,  17  Wall.  445,  21  L.  Ed. 
675,  cited  by  Redf.  R.  R.  (5th  Ed.)  c.  22,  p. 
616,  and  other  authors,  and  so  often  cited 
in  the  opinions  of  the  courts  to  which  refer- 
ence has  been  made  as  an  authority  that  the 
lessor  cannot  devest  Itself  of  its  liability  as 
a  common  carrier  by  leasing  its  road,  It  ex- 
pressly appears   that  the  corpwation   (rail- 
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way  company)  had  leased  Its  road  to  two  la- 
dlTiduals,  and  that  no  authority  appears  to 
have  been  giren  either  by  Its  charter  or  leg- 
islation, and  that  the  Injury  complained  of 
was  committed  while  It  was  being  operated 
by  tbe  servant  (Jointly  with  those  of  the  re- 
ceiyer)  of  the  said  lessees,  and  tbe  rule  of 
principal  and  agent  there  obtains.  And  the 
only  case  I  have  been  able  to  find  which 
squarely  supports  Logan's  Case  Is  that  of 
Hammon  v.  Ballroad  Co.,  28  S.  C.  401,  S 
S.  K.  835,  13  Am.  St.  Rep.  686  (on  page  404, 
28  S.  C,  page  83C,  5  S.  E.,  and  page  688, 
13  Am.  St.  Rep.),  which  cites  the  above  case 
(17  Wall.,  21  L.  Ed.)  for  Its  authority,  and 
In  It  the  learned  Justice  Mclver  seems  to 
have  accepted  the  decision  of  the  court  with- 
out investigating  the  facts  upon  which  it  was 
based,  and  therefore  failed  to  discover  the 
principle  upon  which  the  decision  was  made, 
in  National  Bank  of  Chester  v.  Atlanta  &. 
C.  A.  L.  Ry.  Co.,  26  8.  O.  216  (on  page  222), 
the  court  says:  "In  this  case,  however,  it 
appears  that  defendant  company  [lessor],  by 
its  own  agent,  and  not  Its  lessee,  receipted 
for  the  cotton,  and  hence  the  contract  mast 
be  regarded  as  made  directly  with  defendant 
company  [lessorj,  though  its  road  may  at  the 
time  have  been  operated  by  the  Richmond  & 
Danville  RaUroad  Company,  its  lessee."  In 
Thomas  v.  Railroad  Co.,  101  U.  8.  71,  26  L. 
Ed.  960,  the  lease  was  made  without  au- 
thority of  Its  charter  or  of  law,  and  was  nl- 
tra  Tires  and  void.  In  Railway  Co.  v.  Blake, 
7  Hurl.  &  N.  080,  there  were  two  connect- 
ing Unes,  and  by  arrangement  between  the 
two  companies  tbe  lines  were  worked  togeth- 
er, and  tickets  sold  over  the  whole  route,  and 
the  fares  paid  by  passengers  apportioned  be- 
tween them.  Held,  that  the  company  selling 
the  ticket  is  responsible  for  negligence  and 
damage  done  upon  and  by  the  connecting 
line.  In  Nugent  v.  Railroad  Co.,  80  Me.  62, 
12  Atl.  797,  C  Am.  St  Rep.  151,  defendant 
company  leased  for  99  years  Its  railroad,  sta- 
tions, etc.,  to  another  company.  While  be- 
ing operated  by  the  lessee,  one  of  the  lessee's 
brakemen  was  Injured,  solely  caused  by  * 
negligently  constructed  awning  upon  one  of 
the  .station  houses.  Tbe  awning  was  negli- 
gently constructed  on  account  of  its  prox- 
imity to  the  passing  car,  and  tbe  Injury  was 
caused  solely  thereby.  Held,  that  lessor  was 
liable  on  that  account.  In  Steams  v.  Rail- 
road Co.,  46  Me.  95  (on  page  117),  it  there 
appears  that  In  the  statute  "authorizing  the 
defendants  to  lease  their  road  it  was  enact- 
ed that  nothing  contained  in  said  act,  or  in 
any  lease  or  contract  entered  into  under  the 
authority  of  the  same,  should  exonerate  tbe 
said  company  or  the  stockholders  thereof 
from  any  duties  or  liabilities  therein  imposed 
npon  them  by  the  charter  of  said  company  or 
by  the  general  laws  of  the  state.  •  •  • 
Whatever  duties  or  liabilities,  therefore,  were 
assumed  by  defendants  by  tbe  acceptance  of 
their  charter,  or  afterwards  rightfully  im- 
posed upon  them  by  the  laws  of  the  state, 


were,  at  least  for  the  purpose  of  a  remedy, 
to  remain  and  continue  to  be  obligatory  up- 
on them  In  the  same  manner  and  to  the  same 
extent  as  if  the  lease  had  not  been  executed, 
and  the  use,  xrassession,  and  management  of 
their  property  had  not  been  transferred  to 
their  lessees."  In  Whitney  v.  Railroad  Co., 
44  Me.  362,  60  Am.  Dec.  103,  one'of  the  char- 
tered obligations  of  defendant  was  to  erect, 
maintain,  etc.,  legal  and  suflScient  fences 
where  the  road  passed  through  inclosed  and 
Improved  lands,  and  in  default  they  are  lia- 
ble for  Injuries  occasioned  thereby.  Held, 
that  it  was  not  released  from  its  obligation 
by  leasing  its  road.  And  It  was  enacted  and 
provided  by  the  legislature,  permitting  the 
transfer,  that  "nothing  contained  In  this  act 
or  in  any  lease  or  contract  that  may  be  en- 
tered into  under  tbe  authority  of  tbe  same, 
shall  exonerate  the  said  company  or  the 
stocicholders  thereof  from  any  duties  or  lia- 
bilities Imposed  upon  them  by  the  charter  of 
said  company,  or  by  the  general  laws  of  the 
state."  In  Railroad  Co.  v.  Dunbar,  20  111. 
623,  71  Am.  Dec.  291,  the  court  says  the 
question  before  them  was  a  new  one.  The 
lease  was  made  without  any  authority  in  Its 
charter,  and  without  any  legislative  consent; 
and  the  court  says  on  page  627,  20  111.,  and 
page  293,  71  Am.  Dec.:  "But  we  do  not 
undertake  to  determine  whether  a  railroad 
may  make  such  a  lease  as  would  authorize 
the  lessees  to  run  and  use  such  road  or  not. 
as  the  question  is  not  presented  by  the  record 
in  the  case."  A  careful  review  of  the  case 
and  of  the  facts  upon  which  the  decision  Is 
based  shows  clearly  that  the  question  there- 
in decided  Is  not  involved  in  this  case.  In 
Singleton  v.  Ralboad  Co.,  70  Ga.  464,  48 
Am.  Rep.  674,  the  lessor  company  had  no 
grant  of  power  conferred  upon  it  by  its  char- 
ter to  lease.  The  lease  was  made  only  with 
legislative  consent.  And  it  will  clearly  ap- 
pear that  the  decision  of  the  court  rests  up- 
on tbe  text  and  headnotes  of  the  authorities 
relied  on,  and  they  are  not  sustained  by  a 
close  scrutiny  of  the  body  of  the  decision  re- 
lied upon.  In  Railroad  Co.  v.  Mayes,  49  Oa. 
355,  15  Am.  Rep.  G78,  there  was  no  lease, 
only  a  permit  for  another  company  to  run  its 
trains  over  the  road,  as  was  the  case  of 'Ay- 
cock  V.  Railroad  Co.,  supra.  In  Railway  Co. 
v.  Campbell,  60  111.  443,  it  was  the  lessee  of  a 
railway  company  which  permitted  by  con- 
tract another  company  to  use  its  road,  and 
was  held  liable  for  its  negligent  conduct  In 
Balsley  v.  RaUroad  Co.,  119  III.  68,  8  N.  E. 
859,  the  lessor  was  held  liable  for  damages 
resulting  from  fire.  The  lessor  permitted  dry 
grass  and  weeds  to  accumulate  upon  Its 
right  of  way,  which  took  fire  from  a  passing 
engine  of  lessee,  and  was  communicated 
therefrom  to  plaintiff's  property,  which  was 
burned.  The  same  as  Aycock's  Case,  and  not 
applicable.  In  Quested  v.  Railroad  Co.,  127 
Alass.  204,  tbe  charter  of  the  lessor  company 
expressly  provided  that  the  corporation  should 
be  liable  for  any  injury  inflicted  by  the  care- 
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lessnesa  or  misconduct  of  Its  agents  or  serv* 
ants.  Held,  that  a  lessee  Is  likewise  liable, 
notwltlistandlng  the  lease  was  made  mider 
authority  of  a  statute.  Said  statute  express- 
ly provided:  "But  such  lease  or  contract 
shall  not  release  or  exempt  said  company 
from  any  duties,  liabilities  or  restrictions  to 
which  It  woUd  otherwise  be  subject"  The 
court  said:  "The  effect  of  this  provision  Is 
that  the  defendant  has  the  same  liability  to 
compensate  persons  Injured  In  the  operation 
or  management  of  the  road  while  the  lease 
is  in  force  which  It  would  have  had  U  the 
Injury  had  been  sustained  while  the  corpora- 
tion was  managing  Its  own  road."  Braslin 
T.  Railroad  Co.,  145  Mass.  64,  13  N.  E.  65.  is 
a  similar  case.  In  Brown  v.  Ralh-oad  Co.,  27 
Mo.  App.  394,  the  statute  under  which  the 
lease  was  made  provided  "that  the  lessor 
shall  be  and  remain  liable  for  the  acts  of 
the  lessee."  Page  400.  In  Cbollette  T.  Rail- 
road Co.,  26  Neb.,  on  page  166,  41  N.  W.  1106, 
4  L.  R.  A.  138,  the  court  says:  "We  are  un- 
able to  find  any  proof  in  the  record  as  to  the 
capacity  in  which  the  Union  Pacific  Railway 
Company  had  possession  of  defendant's  road, 
—If  it  had  such  possession,— whether  of  les- 
see, owner,  or  by  a  traffic  arrangement" 
In  Abbott  V.  Raikoad  Co.,  80  N.  Y.  27,  86 
Am.  Rep.  672,  the  lease  was  made  without 
authority  by  charter  or  legislative  special  au- 
thority. Therefore  the  lessee  was  held  to 
be  the  agent  of  the  corporation.  In  Cogs' 
well  V.  Railway  Co..  5  Wash.  46,  81  Pac.  411, 
the  aiq;>ellant  was  the  owner  of  the  railroad 
bed,  trade,  cars,  etc.,  and  had  contracted 
with  a  construction  company,  in  considera- 
tion of  equipping,  etc.,  the  road,  that  it 
should  operate  the  road  satisfactorily  for  at 
Icaat  10  days  before  it  could  require  pay- 
matt  for  Its  equipments;  and  the  cause  of 
action  accrued  during  that  time,  and  the  cor- 
poration was  held  liable.  In  Lalcin  v.  Rail- 
way Co.,  18  Or,  436,  11  Pac.  68,  57  Am.  St 
Itep.  20,  the  court  says:  "It  will  be  observed 
by  the  answer  of  defendant  that  the  Oregon 
Pacific  Railroad  Company  had  not  leased  the 
defendant's  road,  but  was  engaged  under  a 
contract  in  building  and  constructing  it,  and 
at  the  time  the  alleged  accident  occurred  was 
runfilng  and  operating  said  rt)ad  for  the  pur- 
pose of  traffic  in  the  carriage  of  passengers." 
In  Railway  Co.  v.  Underwood,  67  Tex.,  on 
page  593,  4  S.  W.  218,  the  court  says:  "The 
proposition  that  the  owner  is  absolved  from 
liability  when  the  lease  Is  duly  authorized  by 
law  is  not  to  be  disputed,  but  that  without  a 
statute  conferring  that  power  a  railroad  com- 
pany cannot  lawfully  lease  and  transfer  the 
control  of  its  road  is  settled  by  the  cases  we 
have  previously  cited.  We  have  been  refer- 
red to  no  general  law  of  our  legislature  au- 
thorizing such  a  lease.  If  any  private  act 
existed,  the  defendant  should  have  pleaded  it 
so  as  to  show  that  the  lease  was  lawfully 
made.  This  not  having  been  done,  we  con- 
clude that  the  leases  were  not  warranted  by 
law."    Railway  Ca  v.  Morris,  68  Tex.  40,  3 


&  W.  457,  is  to  the  same  effect  In  Miller 
v.  Railway  Co.  (Super.  Buff.)  3  N.  Y.  Supp. 
245,  by  the  terms  of  the  lease  it  was  provid- 
ed that  the  lessor  would  from  time  to  time, 
upon  request  of  the  lessee,  pay  for  locomo- 
tives, etc.,  and  for  construction  of  extensions, 
etc.,  and  for  all  other  things,  woric,  or  worlds 
which  the  lessee  may  desire  to  have  done; 
and  the  lessee  erected  an  embankment  caus- 
ing the  injury  complained  of  (damage  to  ad- 
joining land),  for  which  the  lessor  paid,  there- 
by ratifying  the  act  and  received  the  benefits 
thereof.  Held,  lessor  was  liable.  In  Naglee 
v.  Railway  Co.,  83  Va.  707,  8  S.  B.  369,  5 
Am.  St  Rep.  308.  the  liability  occurred  while 
the  road  was  being  run  by  trustees  selected 
by  the  corporation  to  do  so.  To  the  same  ef- 
fect is  Acker  v.  Railway  Co.,  84  Va.  648,  5 
S.  E.  688.  In  SteUa  v.  Railway  Co.,  49  Wis. 
600,  the  relationship  of  lessor  and  lessee  was 
not  Involved.  The  action  grew  out  of  de- 
fendant's running  its  train  on  a  private  spur 
track.  In  Nelson  v.  Railway  Co.,  26  Vt  717 
(page  721).  the  court  holds  the  lessor  respon- 
sible for  the  acts  and  torts  of  the  lessee  sole- 
ly upon  the  principle  that  the  lessee  was  the 
general  agent  of  the  lessor.  The  lease  seems 
to  have  been  executed  without  legislative  au- 
thority, and  the  decision  is  based  upon  the 
principle  of  principal  and  agent  In  Railway 
Co.  T.  Peyton,  106  III  534,  46  Am.  Rep.  705. 
the  Chicago  &  Western  Indiana  Railroad 
Company  permitted  the  Wabash,  St  Louis  & 
Pacific  Railway  Company  by  a  lease  or  agree- 
ment to  run  its  trains  over  a  part  of  the  for- 
mer's track,  and  by  this  agreement  the  Chi- 
cago &  Western  Indiana  Railroad  Company 
retained  the  control  of  the  passenger  trains 
of  the  Wabash,  St  Louis  &  Pacific  Railway 
Company  over  that  portion  of  its  tracls.  By 
it  the  servants  of  the  lessor  directed  and  con- 
trolled the  servants  and  trains  of  the  lessee 
In  coming  in  and  going  out  over  the  track. 
When  the  lessee  "was  permitted  to  perform 
that  service,  it  was  under  the  direction  of 
lessor's  yard  master,— this  being  the  legal  re- 
lation of  the  two  companies  by  the  terms  of 
the  lease  or  agreement  entered  Into  by  them." 
The  train  which  did  the  injury  complained  of 
was  under  the  direction  of  the  yard  master. 
Page  538,  106  lU.,  and  page  705,  46  Am. 
Rep.  So  the  case  is  not  an  authority  In  our 
case. 

It  is  contended  that  the  contract  of  Indem- 
nity provided  in  the  lease  was  a  recognition 
of  Logan's  Case,  and  doubtless  was  to  some 
extent  but  that  does  not  estop  defendant 
company  from  contesting  the  principle  again 
in  the  courts.  It  is  urged  by  coimsel  that 
Logan's  Case  has  been  repeatedly  quoted  aa 
an  authority  by  this  court  and  should  tliere- 
fore  stand.  If  wrong,  why?  No  interest  or 
vested  right  will  be  disturbed  by  overruling 
It.  If  it  be  Inconsistent  with  the  chartered 
rights  of  the  defendant  company,  it  is  better 
to  return  to  a  sound  principle  than  to  con- 
tinue in  error.  While  I  shall  have  to  yield 
to  the  decision  of  the  court  f  et  I  deem  it  my 
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privilege  to  state  my  views  upon  tbe  subject, 
now  that  the  question  la  again  presented,  and 
the  court  Is  called  upon  to  review  and  reaf- 
firm or  overrule  the  principle  decided  In  Lo- 
gan's Case.  In  that  case  the  court  spoke  of 
a  conflict  between  the  decisions  of  different 
Jurisdictions,  and  quoted  the  text  of  authors 
compiling  the  many  decisions;  but  I  have 
chosen  rather  to  refer  to  the  decisions  them- 
selves, and  In  doing  so  I  am  led  to  the  con- 
clusion that  their  conflict  with  the  principles 
In  the  case  at  bar  Is  less  real  than  apparent. 
I  deem  It  unnecessary  to  further  Incumber 
the  record  by  a  discussion  of  the  merits  In- 
volved. 


PERRY  V.  WESTERN  N.  C.  E.  00. 

(Supreme  Court  of  North  Carolina.    Dec.  17, 

1901.) 

RAILROADS-NSQUQENOB      OF     LESSBB— UA- 

BIUTT  OF  LBSSOR-^UROR— BX- 

CUSE— DISCIUmON. 

1.  Where  the  trial  court  excuses  a  juror  as 
a  matter  of  discretion,  such  action  cannot  be 
held  erroneouB. 

2.  A  railroad  company  leasing  its  road  to  an- 
other company  Is  answerable  for  injuries  caus- 
ed by  the  lessee's  negligence  in  the  operation 
of  the  road. 

Montgomery  and  Cook,  JX,  dissenting.  • 
Appeal  from  superior  court,  Burke  county; 
Justice,  Judge. 

Action  by  3,  A.  Perry,  administrator  of 
Pink  Perry,  deceased,  against  the  Western 
North  Carolina  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Afllrmed. 

Geo.  P.  Bason,  for  awellant  Avery  A 
Avery,  for  appellee. 

DOUGLAS,  J.  This  case  was  before  xu 
at  tbe  last  term  of  this  court,  being  reported 
in  128  N.  a  471,  39  S.  B.  27.  The  questions 
there  decided  remain  the  law  of  the  case,  and 
cannot  be  reheard  under  the  form  of  a  sec- 
ond appeal.  Pretzfelder  v.  Insurance  Co., 
123  N.  C.  1G4,  31  S.  £.  470,  44  L  R.  A.  424; 
Shoaf  V.  Frost  127  N.  O.  806,  87  8.  B.  271; 
Wrigbt  V.  Railway  Co..  128  N.  C.  77,  88  & 
E.  283;  Kramer  v.  Railway  Co.,  128  N.  a 
269,  38  S.  E.  872.  The  case  now  practically 
presents  the  same  material  points  then  de- 
cided, except  the  error  for  which  a  new  trial 
was  then  granted.  As  we  see  no  substan- 
tial error  in  tbe  trial  of  the  action,  we  must 
affirm  the  verdict.  We  see  no  error  In  his 
honor  excusing  the  juror  as  a  matter  of  dis- 
cretion. State  V.  Barber,  113  N.  C.  711,  18 
8.  E.  615;  State  v.  McDoweU,  128  N.  C  764, 
31  S.  B.  839.  In  the  latter  case  this  court 
says,  on  page  768,  128  N.  C,  page  840,  81  S. 
E.:  "Chall^ige  is  not  given  to  the  prisoner 
that  he  should  have  a  particular  individual 
on  the  Jury,  but  that  he  should  not  have  one 
against  whom  he  had  a  valid  objection.  In 
other  words,  he  has  the  right  to  accept  or 
reject,  but  not  the  right  to  select"  In  spite 
of  wbat  we  said  in  our  former  opinion,  the 


defendant  again  comes  here  with  an  excep- 
tion to  the  flnding  by  the  court  of  the  fourth 
Issue  In  favor  of  the  plaintiff.  This  issue 
Is  as  follows:  "Is  the  defendant  answerable 
for  the  negligence  of  the  Southern  Railway 
Company  In  causing  the  death  of  the  plain* 
tiff's  Intestate?"  This  issue  was  properly 
answered  in  the  afllrmatlve  on  the  recwrd 
and  decision  in  the  James  Case,  reported  ia 
121  N.  G.  628,  28  S.  B.  537,  46  L.  R.  A.  806. 
We  can  only  say  that  we  reaffirm  that  case 
in  every  essential  particular.  We  are  of 
opinion  that  tbe  Western  North  Carolina 
Railroad  Company  still  exists  under  Its  char- 
ter as  a  North  Carolina  corporation.  If  it 
does  not  so  exist  then  it  has  no  legal  exist- 
ence whatever;  and  grave  questions  must 
arise  as  to  the  Illegal  use  of  its  franchises 
and  the  tenure  of  Its  easement  While  we 
are  of  opinion  that  the  construction  of  the 
statutes  of  this  state  is  peculiarly  within 
our  Jurisdiction,  and  especially  those  creat- 
ing corporations  which  have  no  natural  right 
of  existence,  we  do  not  think  that  the  case 
of  James  v.  Trust  Co.,  39  O.  C.  A.  126,  9i 
Fed.  489,  tends  to  sustain  any  doctrine  Incon- 
sistent with  those  laid  down  by  us  In  the 
James  Case.  If  this  exception  Is  intended  to 
raise  the  question  of  the  liability  of  the 
lessor,  we  can  only  repeat  what  we  said  be- 
fore: "That  a  railroad  company  leasing  its 
road  is  liable  for  the  negligence  of  its  lessee 
in  the  operation  of  tbe  road,  is  well  settled 
in  this  state."  Ayeock  v.  Railroad  Co.,  8S 
N.  0.  821,  330;  Logan  v.  Railroad  Co.,  116 
N.  C.  940,  21  S.  £.  059;  Tlllett  v.  RaUroad 
Co.,  118  N.  C.  1031, 1043,  24  S.  E.  Ill;  James 
T.  Railroad  Co.,  121  N.  C.  628,  528,  28  S.  B. 
637,  46  L.  R.  A.  806;  City  of  Benton  v.  Rail- 
road Co.,  122  N.  O.  1007,  1009,  30  S.  E.  333; 
Norton  v.  Railroad  Co.,  122  N.  O.  910,  937, 
29  S.  B.  886;  Pierce  v.  RaUroad  Oo.,  124 
N.  C.  83,  93,  32  S.  E.  399,  44  L.  R.  A.  816; 
Perry  v.  Railroad  Co.,  128  N.  C.  471,  473,  89 
S.  E.  27;  Raleigh  v.  North  Carolina  E.  Co., 
40  S.  E.  2;  and  Harden  v.  Railroad  Co.  (at 
this  term),  40  S.  E.  184. 
The  Judgment  is  affirmed. 

M0NTG0MER7,  3.  I  dissent  on  the  same 
ground  that  I  did  when  the  case  was  on  its 
first  hearing,  retorted  in  128  N.  OL  471.  89 
S.  E.  27. 

OOOK.  J„  dissents. 


LOTIOK  V.   ATLANTIC    COAST  LINE  B. 

CO. 

(Supreme  0>nrt  of  North  Carolina.     Dec  20, 

1901.) 

FALSE  IMPRISONMENT— CATJSINQ  ARREST— EV- 
IDENCE—AOBNCY— SCOPE  OF  AOBJNT'S  AU- 
THORITY—STATUTE— INSTRUCTIONS. 
1.  Code,  i  1152,  enacts  that  when  it  shall 
appear  on  an  examination  that  an  offense  has 
been  committed,  and  there  Is  probable  cniise 
for  a  belief  of  guilt  the  magistrate  shall  bind 


Digitized  by  VjOOQIC 


192 


40  SOUTHEASTERN  REPORTER. 


(N.C. 


by  recognizance  all  material  witnesses  against  i 
tne  prisoner  to  appear  at  tlie  next  term.  Sec- 
tion 1154  provides  that  the  magistrate  may 
require  security  for  the  recognizance,  and,  by 
section  1155,  he  may  commit  the  witness  if  the 
security  required  is  not  given.  Held  that, 
where  there  had  been  no  arrest  of  one  accused 
of  an  offense,  a  commitment  of  the  complain- 
ing witness  was  a  trespass  on  the  part  of  the 
magistrate  and  those  encouraging  and  abetting 
him. 

2.  Shortly  after  a  railroad  wreck,  plaintiff 
informed  the  railroad's  agent  that  T.  had  told 
him  that  he  put  a  spike  on  the  track,  which 
caused  the  wreck.  The  a^ent  reported  the  in- 
formation to  the  train  dispatcher,  and,  in  a 
few  minutes,  a  deputy  sheriff  arrested  plain- 
tiff, and  took  him  in  the  direction  in  which 
T.  had  gone.  On  returning,  plaintiff  was  taken 
to  the  depot,  where  he  was  caused  to  swear 
out  a  warrant  before  a  justice  there  present 
against  T.  The  warrant  had  been  prepared  by 
one  of  the  attorneys  for  the  railroad.  Another 
attorney  for  the  road  moved  that  plaintiff  I>e 
put  under  bond  to  appear  as  a  witness,  which 
was  done,  and  the  general  manager  of  the 
road  and  one  of  the  attorneys  stated  that  they 
would  have  to  take  plaintiff  to  town  with 
them.  Htld  that,  in  an  action  by  plaintiff 
against  the  railroad  company  for  false  impris- 
onment, it  was  not  error  to  refuse  to  instruct 
that  there  was  no  evidence  that  the  attorney 
who  prepared  the  complaint  was  acting  with- 
in the  scope  of  his  authority. 

3.  Defendant  having  requested  an  instruction 
that  if  the  jury  believed  certain  facts  relative 
to  the  arrest  as  testified  to  by  the  magistrate 
defendant  could  not  be  held  responsible,  it  was 
not  error  to  give  the  instruction,  with  the 
omission  of  the  words  "as  testified  to  by  the 
justice." 

4.  Plaintiff  having  been  restrained  of  his  lib- 
erty, and  it  being  shown  that  he  was  deprived 
of  the  comforts  of  his  family  for  five  days, 
and  that  during  the  time  of  his  arrest  they 
suffered  for  lack  of  food,  wood,  and  attention 
in  sickness,  it  was  proper  to  refuse  to  instruct 
that  there  was  no  evidence  of  any  injury  ac- 
companying the  arrest,  and  that,  if  the  arrest 
and  holding  was  not  accompanied  by  fraud  or 
malice,  plaintiff  would  not  be  entitled  to  more 
than  nominal  damages. 

5.  The  court  having  instructed  that  plain- 
tiff was  not  entitled  to  punitive  damages,  re- 
fusal of  an  instruction  to  that  effect  was  not 
error. 

EMrches,  O.  J.,  and  Clark,  J.,  dissenting. 

Appeal  from  superior  court,  Cumberland 
county;  Moore,  Judge. 

Action  by  G.  A.  Lovlck  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  in  favor  of  plalntifT,  defendant 
appeals.    Affirmed. 

This  action  was  brought  to  recover  dam- 
ages against  defendant  coiiq)any  on  accomit 
of  the  alleged  illegal  arrest  and  imprison- 
ment of  plaintiff,  caused  by  defendant  com- 
pany through  its  manager,  agents,  and  at- 
torneys. Defendant  company  denied  that  It 
authorized  said  arrest  or  Imprisonment 
through  Its  manager,  agents,  and  attorneys, 
and  denied  that  it  took  any  part  in  the  mat- 
ter, or  gave  any  instructions  about  it,  or 
assumed  any  responsibility  for  the  same. 
Upon  the  trial  the  jury  found  the  issues  in 
favor  of  plaintiff  and  defendant  appealed. 
The  circumstances  under  which  plaintiff  was 
arrested  and  facts  appearing  from  the  evi- 
dence are  substantially  that  on  November  10, 


1900,  defendant  company's  passenger  train 
was  wrecked  near  Hope  Mills,  about  200 
yards  from  plaintiff's  house.  The  engineer 
was  killed,  the  fireman  and  many  others  se- 
riously injured,  the  engine  demolished,  and 
some  of  the  cars  torn  to  pieces.  It  occur- 
red abont  midday,  and  was  caused  by  the 
placing  of  a  spike  on  one  of  tlie  rails.  Plain- 
tiff was  not  at  home,  but  at  a  bouse  near 
by,  when  the  wreck  occurred,  and  went  to 
it  10  minutes  afterwards.  He  then  went  to 
his  house,  and,  after  getting  his  dinner,  he 
and  one  Tart,  who  bad  been  boarding  with 
him  about  two  weeks,  went  out  of  the  house 
together,  and  Tart  told  him  that  he  (Tart) 
put  the  spike  on  the  track.  After  walking 
about  25  yards,  and  about  2  minutes  after 
Thrt  told  him  of  his  act,  they  separated,  and 
Tart  went  in  the  direction  of  Rockfish  (a 
creek).  He  then  told  bis  wife  and  wife's 
mother,  who  was  at  his  house,  about  this, 
and  then  went  in  pursuit  of  officers  to  in- 
form them  of  what  bad  been  told  him.  After 
talking  to  several  persons  about  it,  he  went 
to  defendant  company's  depot,  and  told 
Campbell,  defendant's  agent,  about  it,  and  he 
reported  it  to  the  train  dispatcher.  While 
with  Campbell,  Monagtaan,  a  deputy  sheriff, 
came  In  and  arrested  bim,  and  carried  him 
over  the  woods  looking  for  Tart  After  re- 
turning, Monagban  put  talm  in  custody  of 
Johnson.  He  was  taken  Into  the  depot,  and 
they  had  him  to  swear  out  a  warrant  before 
Cashwell,  a  Justice  of  the  peace,  against  Tart, 
which  had  been  prepared  by  Pope.  After 
Cashwell  Issued  the  warrant,  Geo.  M.  Rose 
made  a  motion  that  the  state's  witness,  the 
plaintiff,  should  be  put  under  bond.  Cash- 
well  then  required  plaintiff  to  give  a  $500 
justified  bond  for  his  appearance  on  Monday 
as  a  state's  witness.  Rose,  attorney  of  de- 
fendant, and  Kenly,  general  manager  of  de- 
fendant, were  present  In  the  presence  of 
the  justice,  Rose,  and  Kenly,  Pope,  attorney 
for  defendant  said  he  wanted  to  know  what 
they  were  going  to  do  with  him,  and  Rose 
and  Kenly  said  they  would  have  to  bring 
him  on  to  town  with  them.  Then  Monagban, 
the  deputy  sheriff,  put  him  in  the  custody 
of  Faircloth,  town  iioliceman.  He  was  kept 
under  arrest  five  days  and  nights.  On  Satur- 
day night,  Monagban  told  him  he  was  arrest- 
ed as  a  state  witness  for  safe-keeping.  Tart 
was  not  arrested;  no  trial  was  had;  plaintiff 
was  not  charged  with  any  crime;  there  was 
no  trial  or  hearing,  nor  was  he  sworn  as  a 
witness.  Afterwards  the  plaintiff  was  dis- 
charged by  Faircloth,  upon  giving  bond  for 
$100,  drawn  by  Rose,  the  amount  of  which 
was  not  authorissed  by  the  justice  to  be  re- 
duced. Upon  the  conclusion  of  the  evidence, 
defendant's  attorney  asked  the  court  to  give 
11  special  instructions,  8  of  which  were  re- 
fused upon  exception,  and  are  as  follows: 
"(1)  A  principal  cannot  be  held  liable  for  the 
acts  of  an  agent  unless  the  agent  acts  within 
the  scope  of  his  authority,  and  in  this  case 
the  defendant  cannot  lie  held  liable  for  the 


Digitized  by  VjOOQIC 


N.a) 


LOVICK  V.  ATLANTIC  COAST  LINE  B.  CO. 


19S 


arrest  of  the  plaintiff,  made  by  the  verbal 
direction  of  Mr.  Pope,  because  there  la  no 
evidence  that  Mr.  Pope  was  authorized  by  de- 
fendant to  do  this  act  and  that  the  act  was 
within  the  scope  of  bis  authority."  "(4)  That 
defendant  is  not  liable  for  the  mistake  or 
error,  if  sach  there  be,  of  the  committing 
magistrate,  acting  In  his  Judicial  capacity, 
and,  If  the  Jury  should  believe  that  the  plain- 
tiff was  put  under  bond  for  his  appearance 
at  a  future  day  by  the  Justice  acting  as  a 
Judicial  officer,  that  neither  he  nor  the  de- 
fendant would  be  liable  unless  his  error  was 
willfully  made  and  unlawfully  procured  by 
defendant  (5)  If  the  Jury  believe  from  the 
evidence  that  a  felony  had  been  committed, 
and  the  idaintifl  had  taken  out  a  warrant 
charging  such  felony,  it  was  the  duty  of  the 
magistrate  to  hold  the  plaintiff  under  bond 
as  a  witness  for  the  state,  if  he  believed  that 
the  proofs  and  facts  before  him  made  it  prob- 
able that  the  plaintiff  would  not  appear  as 
such  witness  at  the  hearing.  (6)  If  the  Jury 
believe  from  the  evidence  that  a  passenger 
train  on  defendant's  road  had  been  wrecked 
as  described  by  the  witnesses,  and  a  felony 
committed,  and  death  ensued  from  such 
wrecking,  It  was  the  duty  of  the  defendant, 
as  a  good  citizen,  to  pursue  all  lawful  reme- 
dies to  arrest  the  felon,  and,  in  so  doing,  it 
was  not  a  violation  of  the  law  for  it  to  hold 
a  person  who  had  declared  his  knowledge 
of  the  facts  until  a  legal  investigation  could 
be  bad.  (7)  If  the  Jury  believe  the  evidence, 
the  defendant  to  not  reqwnslble  for  anything 
that  took  place  after  the  warrant  had  been 
issued  and  the  matter  acted  upon  by  the  jus- 
tice in  his  Judicial  capacity,  and  a  mere  fact 
that  an  attorney  of  the  company,  or  an  officer 
thereof,  asked  the  court,  sitting  as  a  court, 
to  bold  the  plaintiff  upon  a  bond,  does  not 
render  the  defendant  liable  therefor,  or  for 
any  of  the  other  acts  of  the  public  officers 
In  their  official  capacity,  and  they  should  an- 
swer the  first  issue  'No.'  (8)  If  the  Jury  find 
from  the  evidence,  as  testified  to  by  the  Jus- 
tice, that  after  Monday  morning,  November 
12tb,  he  held  the  plaintiff  as  a  Btate''s  witness 
upon  the  telegram  from  the  solicitor,  and 
not  upon  hto  former  order,  that  then.  In  no 
event,  could  defendant  be  held  responsible 
for  the  acts  of  public  officers  after  that  time." 
(The  court  gave  this  Instruction,  striking  out 
the  words  "as  testified  to  by  the  Justice," 
and  defendant  excepted  to  the  srtriklng  out 
of  said  words.)  "(10)  If  the  Jury  believe,  from 
the  evidence  in  this  case,  that  the  arrest  of 
the  plaintiff  was  unlawful,  there  to  no  evi- 
dence of  any  Injury  or  mental  suffering  or 
insult  accompanying  the  arrest,  and  plaintiff 
is  not  entitled  to  pmiitive  damages,  and  can 
only  recover  such  actual  damages  as  be  has 
proved.  (11)  If  the  Jury  believe  frcmt  the  evi- 
dence that  defendant,  acting  in  good  faith 
for  the  protection  of  the  lives  of  its  passen- 
gers and  property,  made  a  mistake  in  asking 
the  officer  to  hold  the  plaintiff  as  a  witness. 
and  this  mistake  was  an  honest  one,  and 
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the  holding  was  not  accompanied  by  fraud 
or  malice  toward  the  plaintiff,  that  then  he 
would  not  be  entitled  to  any  damages  except 
nominal  damages."  At  the  request  of  plain- 
tiff's attorney,  hto  honor  gave  the  following 
special  instructions,  to  which  defendant  ex- 
cepted: "(1)  In  order  to  constitute  an  arrest 
it  is  not  necessary  that  plaintiff  be  actually 
Imprisoned,  that  to,  put  In  Jail,  but  if  be  be 
placed  in  custody,  restrained  of  hto  liberty 
for  any  though  least  period  of  time,  then  he 
is  imprisoned,  and,  If  such  restraint  is  without 
authority  or  warrant  of  law,  then  he  is  false- 
ly imprisoned  and  illegally  restrained."  "(3) 
That  the  agent,  Campbell,  and  the  general 
manager,  Kenly,  and  the  attorneys  of  the  de- 
fendant. Rose  and  Pope,  were  the  agents  and 
servants  of  defendant,  and  the  latter  is  re- 
sponsible for  the  acts  of  its  agents  done 
in  the  exerctoe  (A  the  authority  conferred  up- 
on them."  "(6)  It  is  no  defense  to  tlie  cor- 
poration tliat  the  acts  complained  of  were 
ultra  vires,  for  It  matters  not  how  much  in 
excess  of  its  authority  the  wrongful  act  may 
be  if  such  act  has  been  done  by  the  agent  or 
attorney  while  acting  within  the  scope  of  his 
authority  either  express  or  implied."  "(8) 
There  is  no  authority  In  law,  under  section 
1154  of  the  (3ode  or  otherwise,  to  restrain 
the  plaintiff  of  his  liberty;  nor  Is  the  tele- 
gram of  the  solicitor  authority  to  arrest  or 
detain  the  plaintiff."  Defendant  appealed 
from  the  Judgment. 

Geo.  M.  Rose,  for  aK>ellant.  N.  A.  Sin- 
clair and  R.  C.  Lawrence,  for  appellee. 

COOK,  J.  (after  stating  the  case).  In  Us 
defaise  defendant  company  contends  that 
there  is  no  evidence  to  show  that  the  arrest, 
In  the  first  instance,  or  the  Imprisonment  un- 
der the  order  of  Cashwell,  the  Justice,  was 
authorized  by  it,  through  any  one  whomso- 
ever; and,  if  Its  agents  were  present  and 
did  participate  in  the  arrest  and  imprison- 
ment, there  is  no  evidence  that  tbey  acted 
within  the  scope  of  their  authority;  and  there- 
upon asked  the  court  to  give  the  special  in- 
struction No.  1.  In  view  of  all  the  testi- 
mony set  out  in  the  record,  we  think  his 
honor  properly  refused  to  give  said  instruc- 
tion. The  evidence  shows  that  Kenly,  the 
general  manager,  Campbell,  the  local  agent, 
and  two  of  defendant's  attorneys  were  pres- 
ent at  the  depot,  only  a  few  hundred  yards 
from  the  wreck,  and  that  Pope  was  one  of 
the  attorneys.  On  account  of  the  great  de- 
struction of  the  company's  property,  inter- 
ference with  its  business,  killing  Its  engi- 
neer, and  injuring  others  of  Its  servants  and 
passengers,  It  was  deeply  interested  In  ap- 
prehending the  criminal;  and,  being  only  a 
legal  entity,  and  having  to  perform  all  of  its 
duties  and  business  through  ag^its,  one  of 
which  duties  being  that  of  protecting  Its  pas- 
sengers while  on  its  train  and  safely  carry- 
ing them  to  their  destination,  which  casts 
upon  them  a  burden,  in  common  with  other 
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good  citizens,  of  dtaarmlnK  those  evilly  dis- 
posed to  Its  property  and  traffic,  by  arrest- 
ing and  bringing  them  to  trial,  and  having 
them  Justly  punished,  we  think  the  conduct 
and  acta  of  Its  agents,  attorneys  and  offi- 
cers, upon  that  occasion,  was  some  evidoice 
that  they  were  acting  within  the  scope  of 
their  authority.  The  single  act  of  Pope,  dis- 
connected from  the  acts  and  conduct  of  his 
fellow  attorney  and  general  manager  and  lo- 
cal agent,  and  from  the  wreck,  would  not 
have  been  any  evidence  that  he  was  acting 
within  the  scope  of  his  authority  as  attor- 
ney. But,  taken  in  connection  with  that  of 
Campbell,  the  local  agent,  to  whom  plalntUE 
told  of  Tart's  confession,  and  his  repeating 
the  same  to  the  train  dispatcher,  the  arrest 
taking  place  in  his  warehouse  within  85  or 
40  minutes,  his  sending  for  the  justice  Cash- 
well,  and  what  followed,  we  think  it  was 
clearly  some  evidence,  to  be  submitted  to 
the  jury  for  their  consideration  in  determin- 
ing whether  the  general  manager,  agent,  and 
attorneys  were  acting  within  the  scope  of 
their  authority  (Hussey  v.  Railroad  Co.,  98 
N.  O.  34,  3  S.  E.  923,  2  Am.  St  Rep.  812; 
Daniel  v.  Ballroad  Co.,  117  N.  C.  592,  23  S. 
E.  327),  and  that  his  honor  ought  not  to 
have  given  the  same.  There  was  no  charge 
or  suggestion  that  plaintiff  was  guilty  of  the 
crime  of  wrecking  the  train.  His  only  con- 
nection with  the  matter  was  that  he  sought 
to  communicate  to  officers  of  the  law  and 
defendant's  agents  that  Tart  had  told  him 
that  he  (Tart)  had  put  the  spike  on  the 
track  which  caused  the  wreck.  Having  done 
so,  he  was  arrested  without  warrant  and 
carried  under  arrest  through  the  woods  look- 
ing for  Tart  Falling  to  And  Tart  upon  his 
return  be  was  called  upon  to  make  an  affi- 
davit and  apply  for  a  warrant  against  Tart 
which  had  been  prepared  by  Pope,  who  was 
an  attorney  of  defendant  company.  As  soon 
as  It  was  Issued,  he  was,  on  motion  of  Rose, 
another  attorney,  made  in  the  presence  of 
Kenly,  the  manager,  and  Pope,  required  to 
give  a  bond  in  the  sum  of  $500  for  his  ax>- 
pearance  the  following  Monday  before  the 
justice  who  Issued  the  warrant  and  In  de- 
fault thereof  was  kept  In  custody.  There  la 
no  law  which  warrants  such  a  proceeding. 
There  is  no  statute  which  authorizes  a  jus- 
tice of  the  peace  or  magistrate  to  require  of 
a  witness  to  give  bond  for  his  appearance 
before  such  justice  or  magistrate.  The  only 
provision  for  requiring  a  witness  to  give 
bond  is  when,  upon  the  ezaminatlcm  of  a 
matter  wherein  a  person  is  accused  of  an  of- 
fense, and  it  shall  appear  that  an  offense 
has  been  committed,  and  there  Is  probable 
cause  to  believe  the  prisoner  to  be  guilty 
thereof,  the  magistrate  shall  bind  over  or 
commit  such  prisoner,  and  shall  bind  by  re- 
cognizance the  prosecutor  and  all  the  ma- 
terial witnesses  against  such  prisoner  to  ap- 
pear and  testify  at  the  next  term  of  the 
court  having  jurisdiction.  Code,  §  1152. 
And,  If  such  magistrate  shall  be  satlsfled  by 


proof  that  there  is  good  reason  to  believe  that 
any  such  witness  will  not  fulfill  the  condition* 
of  such  recognisance  unless  security  be  re- 
quired, he  may  order  such  witness  to  enter 
into  a  recognizance  with  such  sureties  as  may 
secure  his  appearance.  Code,  f  1154.  If  any 
witness  so  required  to  enter  into  a  recog- 
nizance shall  refuse  to  comply  with  such  or- 
der. It  shall  be  the  duty  of  the  magistrate  to 
commit  him  to  prison.  Code,  §  1165.  In  this 
case  the  person  charged  with  the  oSenae  had 
not  been  taken.  So  there  was  no  ^Lamina- 
tion. There  could  be  no  examination,  in  the 
absence  of  the  person  charged.  In  fact  the 
record  shows  that  none  was  attempted.  Up- 
on the  isBoing  of  the  warrant  on  motion,  the 
justice  required  the  bond  to  be  given  condi- 
tioned upon  hia  ddalntifl's)  appearance  on  the 
following  Monday  before  said  justice.  Hav- 
ing issued  the  warrant  against  Tart  It  prop- 
erly belonged  In  the  hands  of  the  sh^iS  or 
constable.  Tart  not  having  been  arrested, 
there  was  nothing  before  the  justice  over 
which  he  had  jurisdiction,— neither  subject- 
matter  nor  person.  It  therefore  follows  that 
he  was  not  acting  in  his  judicial  capacity, 
and  his  order  had  no  legal  force.  He,  to- 
gether with  those  encouraging  and  advising 
him,  was  a  trespasser.  Newell,  Mai.  Pros, 
pp.  89,  90;  People  v.  Liscomb,  60  N.  Y.  559, 
19  Am.  Rep.  211;  Blgelow  v.  Steams,  19 
Johns.  39,  10  Am.  Dec.  188.  Wherefore,  his 
honor  properly  refused  instructions  Nos.  4, 
5,  6,  and  7. 

The  exception  to  his  honor's  striking  out 
the  words  "as  testified  to  by  the  Justice," 
in  giving  instruction  No.  8,  is  without  merit 
So  this  brings  us  to  the  investigation  of 
instructions  10  and  11,  refused  by  the  court 
relating  to  the  damages,  and  we  find  no  er- 
ror In  his  refusal.  There  was  evidence  of 
injury  to  plaintiff  on  account  of  his  arrest 
and  Imprisonment.  He  was  restrained  of 
his  liberty  and  deprived  of  the  comforts  of 
his  family,— wife  and  two  children  nnder 
five  years  .of  age;  and,  during  the  five  days 
be  was  under  arrest,  they  needed  him  for 
lack  of  something  to  eat  for  lack  of  wood, 
and  for  lack  of  attention  In  sickness.  And 
his  honor  did  instruct  the  Jury  In  the  latter 
part  of  his  charge  "that  In  no  event  could 
they  find  that  the  plaintiff  was  entitled  to 
recover  punitive  damages."  But  he  instruct- 
ed them,  as  requested  by  defendant  in  its 
0th  prayer,  that  plaintiff  could  "only  recover 
actual  damages,  including  injury  to  feelings 
and  mental  sufferings^  and  Is  not  entitled  to 
punitive  damages  unless  the  arrest  was  ac- 
companied with  malice,  gross  negligence.  In- 
sult or  other  aggravating  circumstanceB." 
Lewis  T.  Glegg,  120  N.  O.  292,  26  S.  E.  772; 
Neal  V.  Joyner,  89  N.  0. 287. 

We  are  unable  to  discover  any  error  In 
giving  the  special  instructions  asked  for  by 
plaintiff.  They  seem  to  have  been  prepared 
in  conformity  to  well-considered  rulings  made 
by  this  and  other  courts.  The  first  is  sup- 
ported by  State  t.  Buxton,  102  N.  O.  129.  8 
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a  B.  774,  and  cases  there  cited;  tbe  third 
and  nfth  by  Cook  v.  Railway  Co.,  128  N.  0. 
336,  38  S.  £.  925;  Strother  v.  Railroad  Co., 
123  N.  O.  197,  31  S.  E.  386;  Fogg  y.  Railroad 
Corp.,  14S  Mass.  514,  20  N.  E.  109,  12  Am. 
St  Eep.  583;  Wells  v.  Market  Co.,  19  D.  a 
3S5;  Pennaylvania  Co.  v.  Weddle,  100  Ind. 
138;  Railroad  Co.  v.  Derby,  14  How.  468, 
14  L.  Ed.  602;  Hussey  t.  Railroad  Co.,  98  N. 
G.  34.  3  S.  E.  923,  2  Am.  St.  Rep.  312;  12 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  725,  and 
cases  there  cited;  and  the  eighth  Is  covered 
by  -what  we  have  hereinbefore  said  and  au- 
thorities cited. 
There  la  no  error. 

PTJRCHES,  C.  J.  (dlssenUng).  WhOe  It 
appears  that  the  plalntlfF  has  been  badly 
treated  and  Is  entitled  to  damages  for  the 
unlawful  arrest  and  detention,  I  see  no  evi- 
dence that  makes  the  defendant  railroad 
liable  therefor.  To  do  this  it  was  necessary 
to  show  that  the  railroad  caused  the  arrest 
to  be  made.  This,  in  my  opinion,  has  not 
been  shown  by  any  evidence  authorizing  such 
finding.  There  is  no  evidence  that  Kenly, 
Campbell,  Pope,  or  Rose  were  authorized  to 
make  or  cause  the  arrest  of  the  plaintiff, 
nor  that  it  was  within  the  scope  of  their 
general  powers.  But  If  there  was  evidence 
sho-wlng  any  such  authority  from  the  road, 
there  la  no  evidence  showing  that  either  one 
of  them  made  the  arrest  or  caused  it  to  be 
made.  "After  talking  to  several  persons 
alMQt  it,  he  went  to  defendant  company's 
depot  and  told  Campbell,  defendant's  agent, 
about  it,  and  he  rep<H^ed  it  to  the  train  dis- 
patcher. While  with  Campbell,  Monaghan, 
a  deputy  sheriff,  came  in  and  arrested  him 
and  carried  him  over  the  woods  looking  for 
Tart  After  returning  Monaghan  put  him  in 
the  custody  of  Johnson.  He  was  taken  into 
the  depot  and  they  had  him  to  swear  out  a 
warrant  before  Casbwell,  a  Justice  of  the 
peace,  against  Tart,  which  had  been  prepared 
by  Pope.  After  Cashwell  Issued  the  warrant, 
Geo.  M.  Rose  made  a  motion  that  the  state's 
witness,  the  plaintiff,  should  be  put  under 
bond.  Cashwell  then  required  plaintiff  to 
give  a  $500  Justified  bond  for  his  appearance 
on  Monday  as  a  state's  witness.  Rose,  at- 
torney of  defendant,  and  Kenly,  general  man- 
ager of  defendant  were  present"  The  above- 
quoted  statement  of  facts  is  taken  from  the 
opinion  of  the  court,  and  I  respectfully  sub- 
mit that  It  does  not  show  that  the  defendant 
arrested  the  plaintiff,  or  caused  his  arrest 
It  does  not  show  that  the  plaintiff  was  ar- 
rested by  Campbell,  Kenly,  Pope,  or  Rose, 
the  alleged  agents  and  attorneys  of  defend- 
ant, nor  that  they  advised  or  encouraged  his 
arrest  It  Is  true  that  Campbell  was  pres- 
ent when  the  arrest  was  made  by  the  deputy 
sheriff,  but  It  does  not  appear  that  he  said 
one  word.  It  cannot  be  that  the  defendant 
Is  liable  for  Campbell's  presence  when  the 
plaintiff  waa  arrested,  nor  for  going  with  the 
plaintiff  to  the  Justice  of  the  peace  when 


he  swore  out  the  warrant  Nor  can  the  de- 
fendant be  liable  for  Pope's  writing  a  war- 
rant against  Tart  To  hold  the  defendant 
liable  for  the  acts  of  Kenly,  Campbell,  Pope, 
or  Rose,  they  must  have  been  defendant's 
agents,  with  a  general  or  special  authority 
to  do  the  act  Redditt  v.  Manufacturing  Co., 
124  N.  C.  100,  32  S.  E.  392.  But  In  this  case 
the  plaintiff  has  failed  to  show  that  the  de- 
fendant's agent  made  the  arrest  or  caused 
It  to  be  made.  It  certainly  cannot  be  that 
the  defendant  is  liable  for  the  acts  of  Cash- 
well,  while  acting  as  Justice  of  the  peace, 
however  erroneous  they  may  have  been.  Nor 
can  it  be  that  the  defendant  is  liable  for  the 
motion  Rose  made  in  asking  the  Justice  to 
hold  the  plaintiff  to  bail  for  his  appearance 
as  a  witness,  whether  the  motion  was  a  prop- 
er one  or  not  If  this  could  be  done  but  few 
parties  in  court  would  be  safe.  Moore  T. 
Cohen,  128  N.  C.  345,  38  S.  E.  919. 

I  think  the  defendant  was  entitled  to  the 
first  and  fourth  prayers  for  instruction,  and 
it  was  error  to  refuse  to  give  them. 

CLARK,  J.,  concurs  In  the  dissenting  opin- 
ion. 


OOLEY  T.  NORTH  CAROLINA  R.  00. 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1901.) 

RAILROADS  —  ASSUMPTION    OF    RISK  —  NEQLI- 
OBNCS-CONTRIBOTORT  NBOLIOESNCBl-RECK- 
LKSSNE8S-C0NTRACT  —  STATUTORY     PROVI- 
BI0N3— NONSUIT— DIRBCnON    OF  VBROICT. 
L  Priv.  Laws  1897,  c.  56,  §  2,  providing  that 
any  contract  express  or  implied,  made  by  any 
employe  of  a  railroad  company  to  waive  the 
benefit  of  section  1  of  such  act,  which  gives 
him  a  right  of  action  for  injury  caused  by  de- 
fective machinery   or  nEgligence   of   a   fellow 
servant  shall  be  null  and  void,   is  constitu- 
tional. 

2.  Under  Priv.  Laws  1897,  c.  56,  (  1.  provid- 
ing that  any  employe  of  any  railroad  company 
who  shall  suffer  injury  by  any  defect  in  the 
machinery,  ways,  or  appliances  of  the  company 
may  maintain  an  action  against  snch  company, 
all  railroad  companies  operating  in  the  state 
are  deprived  of  the  defense  of  assumption  of 
risk  by  their  employes,  but  not  of  the  defense 
of  contributory  negligence. 

8.  Under  Priv.  Laws  1897,  c.  66,  g  1.  provid- 
ing that  an  employe  of  a  railroad  company  who 
shall  suffer  personal  injury  by  any  defect  in 
the  machinery  of  the  company  shall  have  a 
right  of  action  therefor,  the  use  of  machinery 
obviously  defective  will  not  prevent  a  recovery, 
nnless  the  apparent  danger  is  so  great  that  its 
assumption  would  amount  to  a  reckless  indif- 
ference to  probable  consequences. 

4.  To  constitute  recklessness  in  a  railroad 
employe  in  the  use  of  defective  machinery,  tho 
danger  must  be  so  great  that  there  are  more 
chances  against  Its  safe  use  than  there  are  in 
favor  of  it 

5.  The  question  of  recklessness  in  the  use  of 
defective  machinery  by  a  railroad  employe  Is 
one  of  fact  for  the  jury. 

6.  On  a  motion  for  nonsuit  or  for  direction  of 
a  verdict  for  defendant,  the  evidence  of  the 
plaintiff  mnst  be  accepted  as  true,  and  con- 
strued in  the  light  most  favorable  to  him. 

7.  Where,  in  the  proper  discharge  of  his  du- 
ties as  yard  conductor,  plaintiff  was  required 
to  get  upon  an   engine,   where  he   could   look 
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over  the  tender,  to  see  and  signal  to  the  engi- 
neer, and  the  safer  and  convenient  way  of  do- 
ing so  was  by  using  a  drainpipe,  which,  if 
properly  constructed  and  fastened,  would  sus- 
tain a  weisht  of  1,000  pounds,  it  was  negli- 
gence for  the  railroad  company  to  furnish  an 
engine  with  a  drainpipe  which  gave  way  while 
he  was  so  using  it. 
Cook  and  Montgomery,  JJ.,  dissenting. 

Petition  for  rehearing.    Denied. 
For  former  opinion,  see  39  S.  E.  43. 

DOUGLAS,  J.  This  case  ia  now  before  us 
on  a  petition  to  rehear.  It  was  first  argued 
in  this  court  at  the  September  term,  1900, 
and  was  carried  over  under  adTlsari.  At  the 
Febi-uary  term,  1901,  it  was  reargued  by 
leave  of  the  court,  and  determined,  the  case 
being  reported  In  128  N.  C.  534,  39  S.  E.  43. 
We  have  thus  had  the  advantage  of  three 
distinct  arguments  by  able  and  learned  coun- 
sel, who  Iiave  also  filed  elaborate  briefs. 
With  sncb  a  presentation  of  the  case,  and 
after  careful  consideration,  we  feel  compelled 
to  adhere  to  our  former  decision.  We  do  so 
upon  an  entire  review  of  Its  merits  on  ac- 
count of  Its  Importance  as  a  precedent,  which, 
we  think,  takes  It  out  of  the  strict  operation 
of  the  rule  Invoked  by  the  plaintlfF  and  laid 
down  in  Weisel  T.  Cobb,  122  N.  C.  67,  30  S. 
E.  312,  and  cases  therein  cited.  The  facts 
are  sufficiently  stated  in  the  weU-consldered 
opinion  of  the  Chief  Justice. 

The  doctrine  of  fellow  servant  is  generally 
said  to  have  had  Its  origin  In  the  case  of 
Priestley  v.  Fowler,  3  Mees.  &  W.  1,  decided 
in  1837,  where  the  plalntifl  had  his  thigh 
broken  by  the  breaking  down  of  an  overload- 
ed butcher's  van,  loaded  and  conducted  by  a 
f«llow  servant  The  doctrine,  which  was 
rather  Inferentially  laid  down  In  Priestley's 
Case,  was  for  the  first  time  distinctly  enun- 
ciated in  1841  in  Mun-ay  v.  Railroad  Co.,  1 
McMul.  885,  36  Am.  Dec.  268,  where  a  fire- 
man was  injured  through  the  negligence  of 
an  engineer  on  the  same  train.  However, 
the  leading  case  upon  the  subject  is  undoubt- 
edly that  of  Farwell  v.  Railroad  Corp.,  4 
Mete.  (Mass.)  49,  38  Am.  Dec.  339,  In  which 
Chief  Justice  Shaw  delivered  an  elaborate 
opinion,  which  has  been  characterized  by  a 
distinguished  Jurist  as  "the  fountain  head  of 
the  common  law  of  England  and  America 
on  this  subject."  The  development  of  the 
doctrine  through  Judicial  construction,  and 
the  largely  Increased  area  of  Its  application 
caused  by  the  increasing  use  of  dangerous 
machinery,  with  a  relative  increase  in  the 
number  of  serious  accidents,  suggested  the 
necessity  of  its  material  modification.  Some 
of  the  states  attempted  to  do  so  through 
Judicial  construction  by  the  introduction  of 
the  rule  of  vice  principal,  while  others  had 
recourse  to  special  legislation.  Among  such 
statutes  that  have  been  most  generally  cited 
and  most  frequently  construed  we  find  the 
English  employer's  liability  act  of  1880,  and 
the  subsequent  acts  of  Alabama,  Massachu- 
setts, Colorado,   and  Indiana.    All  of  these 


acts  are  more  comprehensive  than  onr  own. 
Inasmuch  as  they  are  not  restricted  to  rail- 
road companies;  but,  on  the  other  hand, 
they  all  contain  certain  conditions  which  ma- 
terially affect  their  application.  Our  statute, 
on  the  contrary,  is  simply  an  unconditional 
abrogation  of  the  kindred  doctrines  of  fellow 
servant  and  assumption  of  risk  as  applied  to 
railroad  companies.  It  is  the  act  of  Febru- 
ary 23,  1897,  erroneously  printed  as  chapter 
56  of  the  Private  Laws  of  1897,  and  is  as 
follows: 

"The  General  Assembly  of  North  Carolina 
do  enact: 

"Section  1.  That  any  servant  or  employd 
of  any  railroad  company  operating  in  this 
state  who  shall  suffer  injury  to  his  person, 
or  the  personal  representative  of  any  such 
servant  or  employ^  who  shall  have  suffered 
death.  In  the  course  of  his  services  or  em- 
ployment with  said  company,  by  the  negli- 
gence, carelessness,  or  Incompetency  of  any 
other  servant,  employe  or  agent  of  the  com- 
pany, or  by  any  defect  in  the  machinery, 
ways  or  appliances  of  the  company,  shall  be 
entitled  to  maintain  an  action  against  such 
company. 

"Sec.  2.  That  any  contract  or  agreement 
expressed  or  Implied  made  by  any  employ^ 
of  said  company  to  waive  the  benefit  of  the 
aforesaid  section  shall  be  null  and  void." 

This  court  has  held  this  act  to  be  consti- 
tutional as  far  as  it  applied  to  fellow  serv- 
ants. Kinney  v.  Railroad  Co.,  122  N.  C. 
061,  30  a  E.  318;  Wright  t.  Railroad  Ca, 
123  N.  0.  280,  81  S.  E.  652;  Hancock  y.  RaU- 
way  Co.,  124  N.  C.  222,  32  S.  E.  679.  We 
see  no  reason  why  the  remainder  of  the  act 
is  not  equally  constitutional,  as  it  is  neces- 
sary to  give  any  practical  value  to  this  act 
Itself.  It  is  well  settled  that  the  doctrine  of 
fellow  servant  and  assumption  of  risk  rest 
entirely  upon  an  Implied  contract;  and,  if  an 
express  contract  could  be  made  to  take  the 
place  of  an  implied  contract,  the  essential 
purposes  of  the  act  could  be  practically  de- 
feated at  the  will  of  the  employer.  That 
such  statutes  are  not  repugnant  to  the  consti- 
tution of  the  United  States  has  been  repeat- 
edly decided.  The  Kansas  statute  was  sus- 
tained in  Railroad  Co.  y.  Mackey,  127  U.  S. 
205,  8  Sup.  Ct  1161,  82  L.  Ed.  107,  where 
the  court  says,  on  page  210,  127  V.  S.,  page 
1163,  8  Sup.  Ct.,  and  page  109,  32  L.  Ed.: 
"But  the  hazardous  character  of  the  business 
of  operating  a  railway  would  seem  to  call 
for  special  legislation  with  respect  to  rail- 
road corporations,  having  for  its  object  the 
protection  of  their  employes  as  well  as  the 
safety  of  the  public.  The  business  of  other 
corporations  is  not  subject  to  similar  dangers 
to  their  employes,  and  no  objection,  therefore, 
can  be  made  to  the  legislation  on  the  ground 
of  its  making  an  unjust  discrimination.  It 
meets  a  particular  necessity,  and  all  rail- 
road corporations  are  without  distinction 
made  subject  to  the  same  liabilities."  This 
case  was  quoted  and  approved  in  Railroad 
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Co.  T.  Herrlck,  127  U.  S.  211,  8  Sup.  Ot.  1176, 
32  Ij.  Ed.  109,  sustaining  the  Iowa  statnte; 
to  RaUroad  Co.  y.  Pontius,  157  U.  8.  209, 
15  Snp.  Ct.  685,  39  Lw  Ed.  675;  and  In  RaU- 
road Co.  V.  Mathews,  166  U.  8.  1,  17  Sup. 
Ct  243,  41  L.  Ed.  611.  We  have,  therefore, 
no  hesitation  In  holding  the  act  of  February 
23,  1897,  Talld  In  Its  entirety,  and  that  It  de- 
prives all  railroad  companies  operating  In 
this  state  of  the  defense  of  assumption  of 
risk,  whether  resting  in  contract,  express  or 
Implied,  and  whether  pleaded  directly  or  un- 
der the  doctrine  of  fellow  servant 

Beyond  this  we  cannot  go,  as  we  think 
that  the  Intent  of  the  statute  related  simply 
to  the  contractual  relations  existing,  express- 
ly or  by  Implication,  between  the  plalntlfC 
and  defendant;  and  that  the  general  assem- 
bly did  not  intend  to  forbid  the  plea  of  con- 
tribntory  negligence  In  the  real  meaning  ot 
the  term.  Some  conrts  appear  to  have  con- 
fused assomption  of  risk  with  contributory 
negligence,  by  regarding  them  as  equivalent 
defenses;  bat  they  are  essentially  different 
in  their  nature,  their  origin,  and  their  re- 
sults. Contributory  negligence,  of  course,  al- 
ways involves  the  fact  of  actual  negligence 
on  the  part  of  the  plaintUT,  while  the  simple 
assumption  of  risk  does  not  of  Itself  imply 
negligence,  which  may  or  may  not  coexist 
A  defective  machine  carefully  bandied,  or  a 
safe  machine  carelessly  handled,  may  equally 
result  in  an  accident;  but  the  resulting  re- 
six>nsibllity  wonld  be  by  no  means  the  same. 
Tbis  is  especially  true  since  the  act  of  1897. 
As  the  law  now  stands,  the  use  of  machinery 
obvionsly  defective  will  not  prermt  the  plain- 
tiff from  a  recovery  for  an  injury  resulting 
therefrom,  unless  the  apparent  danger  is  so 
great  that  its  assumption  would  amount  to  a 
reckless  indifference  to  probable  consequen- 
ces. What  is  recklessness,  depending  upon 
the  rule  of  the  prudent  man,  is,  as  is  said  in 
the  former  opinion  of  the  court,  a  matter 
of  fact  for  the  jury,  as  it  necessarily  depends 
upon  the  peculiar  facts  of  each  case.  The 
best  definition  we  can  give,  applicable  to 
such  cases  as  that  at  bar,  Is  that  adopted  by 
this  court  In  Hinshaw  v.  Railroad  Co.,  118 
K.  C.  1047,  24  8.  E.  426,  that  the  danger  of 
using  the  defective  machine  must  be  not  only 
apparent,  but  so  great  that  there  are  more 
chances  against  its  safe  use  than  there  are 
in  favor  of  it  This  risk  must  be  considered 
in  connection  with  the  skill  and  experience 
of  the  plaintiff,  as  a  sailor  might  with  entire 
safety  climb  up  into  the  rigging,  where  it 
would  be  utter  recklessness  for  a  landsman 
to  follow.  In  all  such  cases  the  "personal 
equation"  is  an  Important  factor.  It  is  ad- 
mitted that  at  the  time  of  the  injury  the 
plaintiff  had  been  in  the  railroad  service  for 
3U  years,  in  the  service  of  the  defendant  over 
4  years  as  yard  conductor,  and  was  fully 
versed  in  the  duties  of  his  position.  It  fur- 
ther appears  that  the  regular  switch  engine 
with  a  sloping  tender  was  taken  away,  and  a 
road  engine  substituted  therefor,  that  had  no 


handhold  above  the  platform  of  the  tender. 
This  handhold  could  be  used  only  while  he 
was  on  the  lower  step,  and  yet  if  he  remain- 
ed on  that  step,  he  could  not  see  the  engineer, 
or  signal  to  him,  without  leaning  outward 
In  an  uncomfortable  and  dangerous  position. 
The  proper  performance  of  his  duties  requir- 
ed him  to  stand  upon  the  platform  of  the 
tender  where  he  could  see  and  be  seen;  and 
to  get  up  there  be  must  pull  np  by  catching 
hold  either  of  the  drainpipe  or  the  top  of  the 
tender.  He  swears  that  of  the  two  he  con- 
sidered the  drainpipe  the  safer,  as  well  as 
the  more  convenient.  Neither  had  been  pro- 
vided for  such  use,  and,  if  he  pulled  himself 
up  at  all,  be  was  compelled  to  do  so  by  using 
something  Intended  for  another  purpose.  He 
had  been  using  this  drainpipe  regularly  for 
such  purpose  Cor  three  weeks,  but  had  used 
the  one  on  the  other  side  more  because  tbe 
most  of  his  work  was  on  that  side.  If  the 
drainpipe  had  been  properly  fastened,  it 
would  have  been  safe,  and  he  would  not  have 
been  hurt  These  are  the  most  material 
points  of  his  testimony,  and  be  is  largely  cor- 
roborated by  other  witnesses.  The  plaintiff 
testifies  that.  If  the  drainpipe  had  been  In 
proper  condition,  it  should  have  held  a  thou- 
sand pounds.  HelUg  testified  that  drainpipes 
are  usually  threaded  through  a  nut  on  tbe 
inside,  and  should  support  a  thousand 
poimds,  if  necessary.  Lacy,  a  witness  for  the 
defendant,  says  liiat  drainpipes,  when  in 
proper  condition,  are  very  secure,  and  would 
hold  a  man's  weight,  adding,  "When  first  put 
in,  always  would."  Hill,  a  witness  for  the 
defendant,  says  that  the  drainpipe  "would 
bold  a  man's  weight  if  in  proper  condition." 
Taking  this  evidence  as  true,  and  construing 
It  In  the  light  most  favorable  for  the  plain- 
tiff, as  we  are  bound  to  do  on  a  motion  to 
nonsuit  or  direction  of  the  verdict,  can  we 
say,  in  the  light  of  our  own  decisions,  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law?  Tbe  question  Is 
not  whether  the  defendant  had  placed  the 
drainpipe  there  for  any  such  purpose,  but 
whether,  when  the  defendant  made  it  neces- 
sary for  him  to  pull  up  by  something,  with- 
out placing  anything  there  for  the  purpose, 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence per  se  in  catching  hold  of  a  drainpipe 
which  was  apparentiy  secure,  which  he  had 
been  using  for  three  weeks,  and  which,  if  In 
proper  condition,  could  have  supported  a 
tbonsand  pounds.  It  seems  to  us  there  can 
be  but  one  answer.  It  was  an  issue  of  fact 
for  the  Jury,  and,  in  the  absence  of  any  er- 
ror In  his  honor's  charge  prejudicial  to  the 
defendant,  we  cannot  disturb  the  verdict. 

It  Is  well  settied  that  on  a  motion  for  non- 
suit, or  its  counterpart  the  direction  of  a 
verdict,  the  evidence  for  tbe  plaintiff  must  be 
accepted  as  true,  and  construed  In  the  light 
most  favorable  to  him,  as  the  Jury  might 
take  that  view  of  It  if  left  to  them,  as  they 
appear  to  have  done  in  the  case  at  bar. 
Avera  v.  Sexton.  35  X.  C.  247;    Hathaway 

Digitized  by  VjOOQIC 


198 


40  SOUTHEASTEBN  BXPOBTBR. 


(N.C. 


T.  Hlnton,  46  N.  O.  213;  State  ▼.  AUen.  48 
N.  C.  267;  Abernathy  v.  Stowe,  92  N.  a  213; 
Glbba  ▼.  Lyon,  95  N.  C.  146;  Springs  T. 
Scbenck,  W  N.  C.  551,  6  S.  E.  405,  6  Am.  St 
Rep.  552;  Hodges  y.  Railway  Co.,  120  N.  G. 
555,  27  S.  E.  128;  Collins  v.  Swanson,  121 
N.  a  67,  28  S.  E.  05;  Purnell  t.  Railroad 
Co.,  122  N.  C.  832,  29  S.  E.  963;  Cable  v. 
Railway  Co.,  122  N.  C.  892,  28  S.  B.  377; 
WhlOey  v.  Some,  122  N.  0.  987,  29  S.  B. 
783;  Cox  t.  Railroad  Co.,  123  N.  G.  004,  31 
S.  B.  848;  Howell  v.  Same.  124  N.  0.  24,  32 
S.  E.  317;  Cogdell  v.  Railroad  Ca,  124  N. 
C.  302,  82  S.  E.  706;  Oowlea  v.  McNeill,  125 
N.  C.  385v  34  S.  B.  489;  Brlnkley  v.  Rail- 
road Co.,  126  N.  C.  88,  35  S.  E.  238;  Moore 
V.  Railway  Co.,  V28  N.  C.  455,  39  S.  B.  67. 
In  Pumell's  Case,  supra,  Jostlce  Porches, 
speaking  for  the  court,  says:  "This  motion 
Is  substantially  a  demurrer  to  the  platntlfiTs 
evidence,  and,  this  being  so,  and  the  court 
having  no  right  to  pass  up<»i  the  weight  of 
evidence,  every  fact  that  plaintlflTs  evidence 
proved  or  tended  to  prove  must  be  taken  by 
the  court  to  be  proved.  It  must  be  taken  In 
the  strongest  light  as  against  the  defendant" 
In  Printing  Co.  v.  City  of  Raleigh,  126  N.  O. 
516,  36  &  B.  33.  Chief  Justice  Fah-clotb, 
speaking  for  the  court  says:  "The  defend- 
ant's motion  to  dismiss  the  action  was  equiv- 
alent to  a  demurrer  to  the  evidence,  and  the 
plaintiff's  evidence  will  be  taken  as  true,  and 
taken  in  the  most  favorable  light  for  him 
(citing  authorities].  An  appellate  court  re- 
viewing a  Judgment  of  nonsuit  will  assume 
every  fact  proved  necessary  to  be  proved, 
when  the  evidence  tends  to  prove  it"  This 
same  rule  applies  even  in  the  federal  court, 
where  the  Judges  are  permitted  to  express 
an  opinion  upon  the  facts,  and  where  the 
rule  as  to  a  direction  of  the  verdict  is  not 
BO  rigid  as  with  us.  as  will  be  shown  by  the 
following  quotations  from  a  long  line  of 
cases:  "If  the  evidence,  giving  the  plaintiff 
every  benefit  of  every  Inference  to  be  fairly 
drawn  from  It  sustained  this  view,  then  the 
direction  to  find  for  the  defendant  was  prop- 
er." Kane  v.  Railroad  Co.,  128  U.  S.  91,  94, 
9  Sup.  Ot  17,  32  L.  Ed.  341.  "It  is  only 
where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from 
them  that  the  question  of  negligence  is  ever 
considered  as  one  of  law  for  the  conrt" 
Railroad  Co.  v.  Ives,  144  U.  S.  427,  12  Sup. 
Ct  683,  38  li.  Ed.  488.  "In  determining 
whether  the  plaintiff  was  so  guilty  ot  con- 
tributory negligence  as  to  entitle  the  defend- 
ant to  a  verdict,  we  are  bound  to  put  upon 
the  testimony  the  constmction  most  favora- 
ble to  him."  Railroad  Co.  v.  Lowell,  151  U. 
S.  209,  217,  14  Sup.  Ct  284,  38  L.  Ed.  136. 
The  inference  from  the  facts  must  be  "so 
plain  as  to  be  a  legal  conclusion,"  before  the 
question  can  be  withdrawn  from  the  Jury. 
Railroad  Co.  v.  Egeland.  163  0.8.93*981  16 
Sup.  Ct  977,  41  L.  Ed.  86.  "We  see  no  rea- 
son, as  long  as  the  Jury  system  Is  the  law 
of  the  land,  and  the  Jury  Is  made  the  tribunal 


to  decide  disputed  questions  of  fact  wby  It 
should  not  decide  such  questions  as  ttiese 
[uegligrence  and  contributory  negligence]  as 
wrfl  as  others."  Jones  v.  Railway  Co.,  128 
U.  S.  443,  445,  9  Sup.  Ct  118,  32  L.  Bd.  4S0. 
"The  court  eired  In  not  submitting  the 
question  of  contributory  negligence  to  the 
jury,  as  the  concluaiou  did  not  follow,  as 
matter  of  law,  that  no  recovery  conld  be 
bad  upon  any  view  which  could  be  prop- 
erly taken  of  the  facts  the  evidence  tend- 
ed to  establish."  Dunlap  v.  Railway  Co.. 
130  U.  S.  652,  »  Sup.  Ct  647,  32  D.  Ed.  1058. 
(The  Italics  are  our  own.)  It  cannot  be  doubt- 
ed, and  in  fact  It  does  not  seem  to  be  s^i- 
oosly  questioned,  that  it  was  negligence  on 
the  part  of  the  defendant  to  furnish  an  en- 
gine BO  obviously  defective  for  Its  intended 
use.  when  the  defect  could  have  been  so 
easily  supplied.  In  fact  it  is  questionable 
whether  this  case  would  not  come  under  the 
rale  of  continuing  negligence  laid  down  In 
the  cases  of  Oreenlee  and  Troxler,  aside 
from  the  act  of  1897.  Greenlee  v.  Railway 
Co.,  122  N.  a  878,  30  S.  B.  115,  41  Ia  R.  A. 
389,  66  Am.  St  Rep.  734;  Troxler  v.  Same; 
122  N.  a  90S.  30  &  E.  117;  Id.,  124  N.  C. 
188,  82  a  E.  550;  McLamb  v.  Railroad  Co., 
122  N.  C.  862.  28  S.  B.  884.  In  the  celebrated 
case  of  Farwell  v.  Railroad  Corp.,  sniMra,  the 
following  significant  reservation  in  the  i^ln- 
ion  of  the  court  Is  found  on  pagee  61  and  62, 
4  Mete.  (Mass.),  and  page  345,  38  Am.  Dec: 
"In  coming  to  the  conclusion  that  the  plain- 
tlfl  In  the  present  case  is  not  entitled  to  re- 
cover, considering  it  in  some  measure  a  nice 
question,  we  would  add  a  caution  against 
any  hasty  conclusion  as  to  the  application 
of  this  rule  to  a  case  not  fully  within  the 
same  principle.  It  may  be  varied  and  modi- 
fled  by  chrcumstances  not  appearing  In  the 
present  case,  in  which  it  appears  that  no 
willful  wrong  or  actual  negligence  was  Im- 
puted to  the  corporation,  and  where  suita- 
ble means  were  furnished,  and  suitable  per- 
sons employed,  to  accomplish  the  object  In 
view.  We  are  far  from  Intending  to  say 
that  there  are  no  implied  warranties  and 
undertakings  arising  out  of  the  relation  of 
master  and  servant.  Whether,  for  instance, 
the  employer  would  be  resx)onsIble  to  an  en- 
gineer for  a  loss  arising  from  a  defective  rr 
ill-constructed  steam  engine;  whether  this 
would  depend  upon  an  Implied  warranty  of 
its  goodness  or  sufficiency,  or  upon  the  fart 
of  willful  misconduct  or  gross  negligence  on 
the  part  of  the  employer,  If  a  natural  person, 
or  of  the  superintendent  or  immediate  rep- 
resentative BJLd  managing  agent  in  case  of 
an  incorporated  company.— are  questions  «m 
which  we  give  no  opinion."  Does  not  this 
contain  the  germ  of  the  Greenlee  Case?  If 
so,  what  would  be  the  use  of  raising  an  im- 
plied warranty  if  the  law  at  once  rebutted  it 
by  an  implied  assumption  of  risk? 

We  do  not  think  it  necessary  to  add  any- 
thing more  to  the  opinion  of  the  court  aa 
delivered  by  the  Chief  Justice,  as  the  remaia- 
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ing  prlnclpIeB  therein  decided  are  too  wdl 
settled  to  need  further  dlscuaslon.  It  may 
be  that,  If  we  were  Jurors,  we  would  find 
the  plaintiff  guilty  of  contributory  negligence 
AS  a  matter  of  fact,  and  not  at  all  unlikely 
that  the  recovery  would  be  less.  But  we 
are  not  jurors,  and  have  no  rlgbt  to  assume 
tbelr  functions.  Tbe  plaintiff  baa  a  judg- 
ment obtained  In  a  court  of  competent  juris- 
diction, which  is  before  us  on  api>eal  only 
as  to  matters  of  law.  Aa  we  find  no  sub- 
stantial error  In  his  honor's  charge  or  the 
conduct  of  the  trial,  we  cannot  disturb  the 
verdict  or  reverse  the  judgment  on  any  vieiw 
we  may  have  as  to  the  mere  weight  of  evi- 
dence. 

Petltloa  dismissed. 

COOK,  X  (dissenting).  Tbe  decision  of 
the  court  is  made  to  turn  upon  the  fellow 
servant  act  of  1807,  which  is  quoted  in  full 
In  the  opinion.  The  construction  placed  up- 
on that  act  in  my  opinion,  is  not  warranted 
by  its  text,  or  the  remedy  intended  to  be 
provided  by  the  legislature  which  passed  it 
So  I  wUl  first  peruse  and  consider  the  act 
la  respect  of  the  remedy  Intended.  The 
rule  for  construing  a  remedial  statute,  as 
Caught  by  Mr.  Blackstone,  Is  that  there  are 
three  points  to  be  considered, — the  old  law, 
the  mischief,  and  the  remedy;  that  is,  how 
the  law  stood  at  the  making  of  the  act,  what 
the  mischief  was  for  which  the  old  law  did 
not  provide,  and  what  remedy  is  provided  to 
cure  the  mischief.  To  Illustrate  his  mean- 
ing, he  instances  the  restraiulng  statute  of 
18  Bite.  c.  10.  "By  the  common  law,"  he 
says,  "ecclesiastical  corporations  might  let 
as  long  leases  as  they  thought  proper.  The 
mischief  was  that  they  let  long  and  nnrea- 
Bonable  leases,  to  the  impoverishment  of 
their  successors.  The  remedy  applied  by 
the  statute  was  by  making  void  all  leases 
by  ecclesiastical  bodies  for  longer  terms 
than  three  lives  or  twenty-one  years."  Ap- 
plying this  rule  in  construing  the  act,  we 
find  the  law  (made  by  judicial  construction) 
to  have  been:  First,  that,  where  an  em- 
ploy6  of  a  railroad  c<Hnpany  was  Injured  by 
the  negligence  of  a  fellow  servant,  the  com- 
mon emi^oya  was  not  responsible  for  the 
injury;  and.  second,  that  there  was  no  stat- 
ute or  judicial  ruling  in  this  state  by  which 
an  emidoye  could  be  prevented  from  con- 
tracting with  a  railroad  company  to  waive 
his  right  of  action  for  Injuries  resulting  from 
defects  in  the  machinery.  The  mischief  to 
be  remedied  was  to  release  a  fellow  servant 
from  his  responsibility  for  the  negligence  of 
a  fellow  servant;  and,  second,  to  secure  to 
the  employ^  the  right  of  action  for  Injuries 
inflicted  on  account  of  defects  in  the  ma- 
chinery. The  remedy  applied  by  the  statute 
is  to  create  a  liability  upon  the  railroad  com- 
pany in  favor  of  an  employ^  for  Injury  in- 
flicted by  the  negligence  of  a  fellow  servant, 
^nd  to  declare  null  and  void  any  such  con- 
tract or  agreement,  express  or  implied,  made 


for  the  purpose  of  waiving  the  right  to 
maintain  an  action  (1)  for  injury  resulting 
from  the  negligence  of  a  fellow  servant,  and 
(2)  for  injuries  resulting  from  defects  in  the 
machinery.  Afi  analysis  of  the  statute 
shows  two  pr(^>oBltlons:  (1)  To  change  the 
relationship  existing  between  fellow  serv- 
ants, and  make  them  vice  principal  as  to 
each  other  with  respect  to  injuries  resulting 
on  accoimt  of  their  negligence,  carelessness, 
or  IncompetMicy,  and  to  prevent  them  from 
forfeiting  their  right  of  action  by  contract 
(2)  To  prevent  an  employ^  from  waiving  his 
right  of  action  for  Injuries  received  on  ac- 
count of  defects  in  the  machinery,  ways,  or 
appliances;  w,  in  other  words,  a  right  of 
action  accrues  to  a  fellow  servant  and  tbe 
right  to  waive  either  action  by  any  empl<^6 
is  forbidden.  These  relations  being  estab- 
lished by  the  statute,  the  liability  of  the 
railroad  company  as  to  famishing  safe  and 
suitable  machinery,  ways,  and  appliances, 
and  the  relationship  of  the  employ6  and  his 
assumption  of  risks  in  the  performance  of 
his  work,  remain  unchanged.  So  I  do  not 
understand  that  it  is  within  the  purview  of 
the  statute  to  exempt  an  employ^  from  re- 
sponsibility for  negligence  in  the  use  of  safe 
machinery,  or  to  license  him  to  voluntarily 
assume  unnecessary  risk  or  hazard  at  the 
expense  or  upon  the  responsibility  of  the 
railroad  company;  for.  If  danger  or  peril  ex.- 
ists  in  the  performance  of  a  service,  It  be- 
comes obvious  first  to  the  employ^,  and  fre- 
quently arises  suddenly  and  unexpectedly, 
and  be  is  under  no  obligation  to  the  railroad 
company  to  incur  it  Nor  is  the  railroad 
company  under  a  legal  obligation  to  be  ever 
present  with  Its  employe,  and  to  exercise 
for  him  that  good  judgment  and  common 
sense  In  avoiding  hazard  while  performing 
service  which  he  assumed  to  have  in  ac- 
cepting employment  in  a  service  which  he 
knew  to  be  accompanied  with  much  dan- 
ger, and  liable  to  various  accidents.  The 
railroad  company  necessarily  sees  through 
the  eyes  of  Its  employes,  and  a  proper  per- 
fwmance  of  its  service  and  duties  is  de- 
pendent upon  their  eyes,  good  sense,  and 
good  judgment  Whether  machinery,  ways, 
and  appliances  are  sound  or  defective  de- 
pends upon  the  knowledge  and  skill  of  its 
ofiScers  and  employes,  ui>on  whom  there 
must  rest  an  obligation  to  make  known  and 
have  remedied  such  defects  when  discov- 
ered, as  well  as  to  inspect  them  before  and 
during  use  for  the  security  of  themselves  as 
well  as  those  using  them.  When  once  plac- 
ed In  the  hands  and  under  the  control  of  an 
employe,  it  is  through  his  eyes,  above  all 
others,  that  the  company  must  rely  for  the 
detection  of  defects,  and  from  whom  infmr- 
matlon  of  the  same  should  be  obtained. 
Nor  do  I  understand  that  it  is  within  the 
purview  of  the  statute,  either  by  expression 
or  intendment  to  abrogate*  the  doctrine  of 
assumption  of  risk. — "Volenti  non  fit  in- 
I  Juria."    From  the  nature  of  the  employer 


Digitized  by  VjOOQIC 


200 


40  SOUTHxiABTERN  BEPORTBB. 


(N.C. 


corporation,  It  la  comp^ed  to  operate 
through  and  depend  upon  Its  officers  and  em- 
ploy^ Each  employ^  becomes  a  vice  prin- 
cipal as  to  the  service  under  his  absolute 
control,  and.  If  defects  exist,  in  the  machin- 
ery lutnisted  to  blm,  or  become  apparent 
thereafter,  It  Is  his  duty  to  his  employer,  as 
well  as  to  himself,  to  make  It  Icnown,  and  to 
use  his  best  offices  to  hare  them  remedied. 
His  failure  to  give  information  of  such  de- 
fects leads  the  employer  to  assume  that 
none  exist  to  the  great  hazard  of  Its  prop- 
erty and  service.  But  should  he  continue 
in  the  use  of  such,  knowing  the  defects,  and 
falling  to  give  the  employer  an  opportunity 
of  making  the  remedy,  then  he  does  so 
knowingly  and  willingly,  and  must  be  con- 
sldo-ed  to  have  undertaken  to  run  the  risks 
incident  thereto. 

Defendant  company  exhibited  to  the  court, 
as  a  part  of  the  case  on  appeal,  a  photograph 
of  tbe  engine  and  tender  upon  which  the  ac- 
cident occurred.  It  appears  therefrom,  as 
explained  by  the  evidence  recited  in  the  rec- 
ord (the  tender  when  backing  being  in  front, 
I  shall  speak  of  the  rear  end  of  the  tender 
as  the  "front"),  that  there  was  a  platfmnn 
upon  the  "front"  of  the  tender,  six  inches 
wide,  extending  the  width  of  the  tender 
across  the  railroad  track,  and  being  about  a 
foot  or  sixteen  inches  from  the  ground  or  sills 
upon  the  track.  This  was  a  safe  place  for 
plaintlO,  and  was  provided  with  a  handhold; 
but  it  was  not  a  comfortable  place  to  stay 
and  signal  the  engineer,  as  he  would  have 
to  stoop  over  to  see  him,  or  by  peeping  around 
the  comer.  Above  this  platform  or  step 
was  a  tool  box,  and,  with  the  lid  shut  down, 
was  about  two  feet  wide,  and  was  a  safe 
place  to  stand,  and  perfectly  convenient  in 
signaling  the  engineer.  The  way  provided 
for  getting  up  on  this  tool  box  was  a  step 
on  the  side  of  the  tender,  about  two  feet  four 
inches  from  the  ground.  There  was  no  grab 
iron  there  on  tbe  tender,  and  It  was  on  that 
comer  of  the  tender  where  the  drainpipe 
extended  out  Tbe  drainpipe  was  not  used 
for,  and  was  known  to  be  unfit  to  be  used 
as,  a  grab  iron;  but  plaintiff  had  used  the 
one  on  the  opposite  side  800  times,  and  this 
one  not  so  often  (2  or  3  times),  and  had  never 
examined  to  see  if  It  was  sound  or  securely 
fastened;  but,  if  it  were,  it  would  hold 
1,000  pounds.  Plaintiff,  wben  injured,  was 
not  getting  up  on  the  tool  box  from  the  aide 
of  the  tender  where  the  grab  iron  should 
have  been  for  that  purpose,  but  was  getting 
up  from  the  platform  (provided  for  his  use, 
and  in  "front"  ot  the  tender)  upon  the  tool 
box,  and  in  doing  so  used  for  his  support  the 
drainpipe,  which  broke  out,  and  he  fell  back- 
wards upon  the  track  in  "front"  of  the  mov- 
ing tender,  and  was  injured,  before  he  could 
get  outside  of  tbe  rails,  by  one  of  the  wheels 
ranning  over  his  arm  and  otherwise  doing 
him  harm.  Plaintiff  was  the  yard  conduct- 
or, having  under  his  control  the  engineer 
and  another  employ6.    He  was  experienced 


in  the  railroad  service,  and  for  over  two 
yeai-B  had  occupied  the  same  position,  and 
well  knew  the  safe  and  unsafe  methods  of 
performing  his  service. 

Now,  then,  with  this  understanding  of  the 
statute,  and  the  burden  of  plaintiff's  case 
resting  upon  the  fact  thkt  there  was  no 
grab  iron  on  the  side  of  the  tender,  and  that 
bis  injury  resulted  from  the  lack  of  such  at 
that  place,  I  shall  brl^y  consider  what  I 
take  to  be  tbe  main  question  presented  in 
this  case:  Was  defendant  company  negli- 
gent in  not  putting  a  grab  Iron  on  the  side 
of  the  tender  before  delivering  the  engine 
and  tender  to  plaintiff  for  his  use  In  its  serv- 
ice? Plaintiff  says  bis  injuries  resulted  from 
the  breaking  of  a  defective  drainpipe  (used 
as  a  substitute  for  the  grab  iron)  while  he 
was  undertaking  to  mount  upon  the  tool  box. 
He  was  not  moimting  from  the  side  of  the 
tender  where  the  grab  iron  was  necessary 
for  that  purpose,  for,  had  he  chos^  that 
mode,— which  was  the  proper  one,— and  used 
tbe  drainpipe,  and  fallen,  his  fall  would  have 
been  outside  of  the  track,  and  the  wheels 
could  not  have  Injured  blm.  But  he  was 
mounting  from  the  platform  (or  step)  in 
"front,"  with  bis  back  to  the  middle  of  the 
track,  and  undertaking  to  get  npon  the  tool 
box  from  that  direction,  and  In  doing  so  used 
the  drainpipe  for  his  support,  which  broke 
out,  and  he  fell  in  "front"  In  tbe  middle  of 
the  track,  and  was  injured  by  the  moving 
train  before  he  could  get  out  of  the  track. 
Had  he  undertaken  to  mount  from  the  side 
of  the  tender,  this  injury  could  not  have  oc- 
curred; but,  having  undertaken  to  mount 
from  the  "front,"  from  which  position  no 
appliances  were  required  to  be  fixed  for 
mounting,  and  in  a  way  not  contemplated 
or  suggested  by  the  structure  of  the  machine 
or  the  i)rovl8lons  made,  his  injuries  did  not 
result  from  the  neglect  of  the  defendant  in 
falling  to  put  grab  irons  on  the  engine,  and 
I  think  his  honor  erred  in  not  Instructing  the 
Jury,  as  prayed  by  defendant,  "that  upon  the 
whole  evidence,  taken  in  the  light  most  fa- 
vorable to  the  plaintiff,  there  Is  no  snfiScient 
evidence  to  go  the  Jury  of  any  defective  ap- 
pliance, so  far  as  the  want  of  a  grab  ircm 
is  concerned,  except  that  of  which  the  plain- 
tiff accepted  the  risk  of  continuing  in  the 
service  of  the  defendant  after  full  knowl- 
edge of  such  defect,"  to  which  defendant 
excepted,  and  assigned  as  error. 

When  this  case  was  last  before  the  court 
(128  N.  C.  534,  30  S.  B.  43),  I  sUnply  entered 
my  dissent,  because  the  opinion  of  the  court 
was  filed  so  late  that  I  did  not  have  time 
thereafter  to  complete  my  opinion,  which  I 
was  preparing,  and  was  unwilling  to  dday 
the  case  on  that  account;  and  now  again  I 
find  myself,  in  the  press  of  other  bushiess 
before  the  court,  similarly  situated. 

MONTGOMERY,  X  (dissenting).  I  can- 
not concur  In  the  opinion  of  the  court  It 
can  serve  no  useful  purpose  for  me  to  write 
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anythlnir  further  in  the  matter,  and  I  con- 
tent myseU  with  the  dissent  entered  by  me 
In  the  case  on  Its  first  trial,  and  reported  in 
128  N.  O.  6S4,  88  S.  E.  48. 


THOMAS  V.  RALEIGH  &  A  AUl  UNB  R. 

CO. 

(Supreme  Oourt  of  North  Carolina.     Dec.  20, 

1901.) 

RAILROADS-INJURIES  TO  BIIPI.OTA8-A83UMP> 

TION  OF  RISK— CONTRIBUTORY 

NBQLiaBNCm. 

1.  Under  Priv.  Laws  1807,  c.  56,  U  1,  2, 
proTiding  that  any  employe  of  a  railroad  com- 
pany, who  ahall  suffer  injury  in  the  course  of 
his  employment  by  any  defect  in  the  machin- 
ery, ways,  or  appUanoee  of  the  company,  shall 
be  entitled  to  maintain  an  action  aeainat  such 
company,  the  railroad  company  is  depriTed  of 
the  defense  of  assumption  of  risk,  whether 
resting  in  contract,  express  or  implied,  and 
whether  pleaded  directly  or  under  the  doctrine 
of   fellow  servant 

2.  Plaintiff,  who  had  been  in  the  employ  of 
a  railroad  company  as  section  hand  abont  2 
months,  was  ordered  by  the  section  foreman, 
who  had  been  at  the  work  for  about  14  years, 
and  who  had  power  to  discharge  plaintiff,  to 
help  unload  a  hand  car  from  a  flat  car  standing 
on  a  Ugh  and  steep  fill  or  embankment,  where 
the  ground  was  frozen  and  slippery;  and  while 
so  doing  was  Injured  by  the  hand  car  falling 
on  him.  There  was  some  danger,  bat  not  ob- 
Tioosly  so  great  as  to  deter  a  reasonably  pru- 
dent man  from  undertaking  the  work  when  or- 
dered to  do  so.  Beld,  that  plaintiff  was  not 
guilty  of  contributory  negligence. 

Cook,  J.,  dissenting. 

Appeal  from  superior  court  Wake  county; 
Starbncfc.  Judge. 

Action  for  injuries  by  W.  A.  Thomas 
against  the  Raleigh  &  Augusta  Air  Line 
Railroad  Company.  From  a  Judgment  in  fa- 
vor of  plalntlft,  defendant  appeals.    Affirmed. 

This  is  an  action  (or  damages  on  account 
of  personal  injuries  received  by  the  plaintiff 
while  in  the  service  of  the  defendant  com- 
pany. There  is  evidence  tending  to  prove 
the  following  facts,  many  of  which  are  un- 
contradicted: The  plaintiff  was  27  years  of 
age,  and  had  been  employed  by  the  defend- 
ant for  two  months.  At  the  time  of  the  in- 
jury he  was  working  as  a  section  hand  un- 
der one  'Davenport,  who  was  section  master 
or  foreman.  Said  Davenport  directed  the 
plaintiff  and  other  hands  then  working  un- 
der him  to  place  a  hand  car,  which  they 
were  then  using  in  their  work,  upon  a  flat 
car  attached  to  a  material  train  to  be  trans- 
ported to  a  point  near  Sandford.  The  said 
flat  car  was  loaded  with  sand  and  dirt.  The 
plaintiff  and  other  hands,  after  loading  the 
hand  car,  got  upon  the  material  train,  and 
rode  to  the  point  where  they  were  to  work. 
When  the  train  reached  said  point,  it  was 
stopped  in  such  a  position  as  to  leave  the 
flat  car,  on  which  the  hand  car  had  been 
placed,  upon  a  high  and  steep  flll  or  em- 
bankment, where  the  ground  was  frozen  and 
slippery.  The  said  Davenport  negligently  or- 
dered   the   plaintiff   and  the   other   section 


hands  to  remove  the  said  hand  car  from  the 
train.  Davenport  was  warned,  and  knew, 
or  by  reasonable  Inspection  could  have 
known,  that  it  was  dangerous  to  remove  said 
hand  car  at  that  place.  He  was  requested 
to  direct  the  engineer  to  pull  the  flat  car  up 
a  few  yards  to  level  ground,  where  the  hand 
car  could  have  been  removed  easily,  and 
without  danger.  The  said  Davenport  refused 
to  do  so,  although  the  train  could  have  been 
so  moved  without  difficulty,  and  again  or- 
dered the  plaintiff  to  assist  in  movmg  the 
handcar.  The  plaintifl  knew  there  was  dan- 
ger in  doing  BO,  but  did  so  in  obedience  to 
orders,  and  for  fear  of  losing  his  place.  It 
is  admitted  that  Davenport  had  employed 
the  plaintifl  and  bad  the  right  to  discharge 
him.  While  the  plaintiff  and  the  other  sec- 
tion hands  were  removing  the  hand  car,  it 
got  beyond  their  control,  fell  down  the  em- 
bankment against  the  plaintiff,  and  ran  over 
him,  breaking  his  leg  and  otherwise  injurhig 
him.  Davenport,  the  section  master,  had 
been  in  the  employ  of  the  defendant  about 
14  years^  and  had  been  section  master  for 
several  years.  While  there  was  some  dan- 
ger, it  does  not  appear  to  have  been  obvious- 
ly so  great  as  to  have  deterred  a  reasonably 
prudent  man  from  undertaking  it  when  or- 
dered to  do  so.    Defendant  appealed. 

W.  H.  Day,  J.  B.  Batchelor,  and  Battle  & 
Mordecat,  for  appellant  Thomas  M.  Argo, 
for  appellee. 

DOUGLAS,  J.  (after  stating  the  facts). 
There  are  several  exceptiona,  but  they  are  all 
practically  to  the  effect  that  the  plaintiff,  as 
matter  of  law,  assumed  the  risk  or  was 
guilty  of  contributory  negligence.  We  have 
so  fully  considered  these  questions  in  the  re- 
cent case  of  Coley  v.  Railroad  Go.  (at  this 
term)  40  S.  E.  196,  that  there  Is  but  little 
need  for  further  discussion.  We  can  only 
repeat  what  we  there  said  that  the  act  of 
February  23,  1897  (Priv.  Laws  1897,  c.  66,  « 
1,  2),  deprived  all  railroad  companies  operat- 
ing in  this  state  of  the  defense  of  assump- 
tion of  risk,  whether  resting  in  contract  ex- 
press or  implied,  and  whether  pleaded  dl- 
rectly  or  under  the  doctrine  of  fellow  serv- 
ant This  brings  us  to  the  consideration  of 
the  plea  of  contributory  negligence,  which  is 
always  a  matter  of  defense,  with  the  burden 
resting  upon  the  defendant  Beyond  certain 
exceptional  circumstances,  which  have  no 
connection  with  the  case  at  bar,  a  verdict 
upon  this  Issue  can  never  be  directed  In  fa- 
vor of  the  defendant  Hardlson  v.  Railroad 
Co.,  120  N.  C.  482,  26  S.  E.  630;  Anniston 
Nat  Bank  v.  School  Committee  of  Durham, 
121  N.  C.  109,  28  S.  E.  134;  Bolden  v.  Rail- 
way Co.,  123  N.  C.  614.  31  8.  B.  851;  Cog- 
deU  V.  Railroad  Co..  124  N.  G.  802,  82  S.  E. 
706.  In  all  cases  upon  such  a  motion  the 
evidence  for  the  plaintiff  must  be  accepted  as 
true,  and  all  the  evidence  construed  In  the 
light  most  favorable  to  him.    Pumell  v.  Rail- 
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road  Co..  122  N.  G.  832,  29  S.  E.  953;  Cox  v. 
Railroad  Co..  123  N.  C.  604,  31  S.  B.  84S; 
Capital  Printing  Co.  v.  City  of  Raleigh.  126 
N.  C.  516,  36  S.  E.  33;  Moore  t.  Railway  Co., 
128  N.  C.  455,  38  S.  B.  57.  Taking  the  evi- 
dence in  the  light  most  favorable  to  the 
plaintiff,  and  excluding  all  assumption  of 
.risk,  he  cannot  be  deemed  guilty  of  contrlb- 
ntory  negligence.  It  Is  true  he  realized  there 
was  danger,  but  he  had  been  In  the  defend- 
jint's  service  only  2  months,  and  might  well 
rely  upon  the  judgment  of  his  superior  ofll- 
cer,  who  had  been  In  the  same  service  for 
14  years.  Of  the  10  men  engaged  in  moving 
the  hand  car  only  the  plaintiff  was  Injured. 
Moreover,  there  Is  serious  conflict,  even  In 
the  defendant's  own  testimony.  Davenport 
fldmita  that  It  was  dangerous  to  move  the 
band  car  at  that  place,  and  says  that.  If  he 
bad  known  the  character  of  the  place,  be 
would  not  have  ordered  the  hand  car  to  be 
taken  off  there,  as  It  was  not  necessary  to 
do  so.  Brown,  also  a  section  foreman,  and 
witness  for  the  defendant  says  that  "with 
the  number  of  men  around  it  [the  car]  I  did 
not  consider  It  a  dangerous  place."  Many 
branches  of  the  railroad  service  are  neces- 
«arlly  dangerons,  but  the  company  la  not  re> 
sponsible  for  such  Inherent  danger  unless  it 
unnecessarily  causes  or  Increases  it  by  some 
.unlawful  act  or  willful  or  negligent  omission 
.of  duty.'  On  the  other  hand,  the  plaintiff  is 
not  guilty  of  contributory  negligence  In  nn- 
dertaklng  the  performance  of  a  dangerous 
work  imless  he  performs  it  in  a  negligent 
manner,  or  unless  the  act  Itself  Is  obvlonsly 
«o  dangerons  that  in  Its  careful  performance 
the  Inherent  probabilities  of  Injury  are  great- 
er than  those  of  safety.  Hlnshaw  v.  Rail- 
road Co.,  118  N.  C.  1047,  24  S.  B.  426.  Many 
of  the  cases  cited  by  the  defendant  appear 
to  have  more  or  less  confused  assumption  of 
risk  with  contributory  negligence,  but  they 
are  essentially  different.  As  Is  said  in  Co- 
ley's  Case,  supra:  "Contributory  negligence, 
of  course,  always  involves  the  fact  of  actual 
negligence  on  the  part  of  the  plaintiff,  while 
the  simple  assumption  of  risk  does  not  of 
Itself  imply  negligence,  which  may  or  may 
not  coexist"  This  distinction  is  recognized 
in  Rittenhouse  v.  Railway  Co.,  120  N.  C.  544, 
26  8.  E.  922,  where  the  court  says.  "Reckless 
assumption  of  risk  has  always  been  taken  in 
our  court  as  being  embraced  In  the  issue  of 
contributory  negligence."  This  Is  so  because 
the  very  use  of  the  word  "reckless"  presup- 
poses negligence  in  connection  with  the  as- 
sumption of  the  risk.  If  It  is  a  "negligent" 
assumption  of  risk  by  the  plaintiff,  and  such 
negligence  directly  contributes  to  his  injury, 
of  course  it  is  Included  in  the  Issue  of  con- 
tributory negligence,  for  such  It  is.  But  it 
la  essentially  different  where  the  defect  Is 
neither  so  great  nor  so  patent  as  to  deter 
a  man  of  ordinary  prudence.  A  defective 
machine  carefully  handled,  or  a  safe  machine 
carelessly  handled,  may  equally  result  In  an 
accident;    but    the    resulting    responsibility 


would  be  by  no  means  the  same.  It  is  true 
in  Rlttenhouse'B  Case  this  court  says:  "But 
upon  the  Issoe  of  contributory  negligence 
both  phases  of  the  matter,  negligence  and 
voluntary  assumption  of  risk,  could  be  sub- 
mitted to  the  Jury."  Tliis  was  the  old  prac- 
tice, and  in  fact  the  courts  at  first  did  not 
generally  submit  even  the  issue  of  contrib- 
utory negligence,  leaving  the  entire  case  to 
the  jury  upon  the  single  issue  of  the  defend- 
ant's negligence.  In  such  cases  it  all  de- 
pended upon  the  charge  of  the  court;  but  it 
was  found  that  the  respective  negligence  of 
the  plaintiff  and  the  defendant  could  be  more 
intelligently  presented  under  separate  issues. 
We  are  strongly  of  opinion  that  the  same 
principle  holds  good  as  to  the  respective  is- 
sues of  contributory  negligence  and  assump- 
tion of  risk,  where  the  latter  defense  is  per- 
mitted. We  mnst  remember  that  the  pri- 
mary object  of  submitting  Issues— and.  In- 
deed, of  the  Judge's  charge— is  not  simply  to 
"run  the  gauntlet"  of  the  supreme  court  on 
appeal,  but  to  submit  the  case  to  the  Jury 
in  such  a  manner  as  will  best  enable  them 
to  render  a  Just  and  Intelligent  verdict  We 
think  this  has  been  substantially  done  in  the 
case  at  bar,  and  there  are  certainly  no  errors 
in  the  charge  of  which  the  defendant  can 
complain.  In  Railroad  Co.  v.  Egeland.  163 
n.  S.  93,  16  Sup.  Ct  975,  41  L.  Ed.  S2,  Where 
the  plaintiff,  a  laborer  in  the  employ  of  the 
defendant  was  ordered  by  the  conductor  to 
Jump  off  a  train  going  about  four  miles  an 
hour,  and  was  injured  in  doing  so,  the  court 
saya:  "If  plaintiff  reasonably  thought  be 
could,  with  safety,  obey  the  order  by  taking 
care  and  Jumping  carefully,  and  if  because 
of  the  order  he  did  Jump,  the  Jury  ought 
to  be  at  liberty  to  say  whether,  under  such 
circumstances,  he  was  or  was  not  guilty  of 
negligence."  That  the  defendant  in  the  case 
at  bar  was  guilty  of  negligence  has  been 
found  by  the  jury  upon  substantial  evidence 
and  under  proper  Instruction.  They  have  al- 
so found  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  as  a  matter  of 
fact  while  it  is  plain  to  us  that  he  cannot 
be  so  considered  as  matter  of  law. 
The  Judgment  is  affirmed. 

COOK,  J.,  dissents. 


COGIXEIiL  V.   SOUTHERN  RT.   CO. 
(Supreme  Court  of  North  Carolina.    Dec.  20, 
1901.) 

RAILROAD    EMPLOTfiS— ASSUMPTION    OF    RISK 
—CONTRIBUTORY   NEQLIOENCB  —  QUES- 
TION FOR  JURY— INSTRUCTIONS. 
1.  Priv.  Laws  1887,  c.  56  (Act  Feb.  23,  1887). 
providing  that  any  employe  of  a  railroad  com- 
pany suffering  injury  m  the  course  of  his  em- 
ployment by  reason  of  any  defects  in  the  ma- 
chinery, ways,  or  appliances  of  the  company 
shall  be  entitled  to  malDtain  an  action  against 
the  company,  deprives  all  railroad  companies  of 
the    defense   of   assumption    of   risk,    whether 
resting   in    contract   exprees   or  implied,   and 
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whether  treated  directly  or  ander  the  fellow 
•errant  doctrine. 

2.  The  servant  la  not  guilty  of  contributory 
negligence  in  undertaking  the  performance  of 
a  dongerooa  work  unless  he  performs  it  in  a 
negligent  manner,  or  unless  the  act  itself  is 
obTiously  so  dangerous  that  in  its  careful  per- 
formance the  inherent  probabilities  of  injury 
are  n«ater  than  those  of  safety. 

3.  In  an  action  by  a  servant  for  personal  in- 
juries, where  there  was  more  than  a  mere  scin- 
tilla of  evidence  tending  to  prove  the  defend- 
ant's negligence,  the  case  could  not  be  taken 
from  the  jury. 

4.  In  an  action  for  personal  Injnries  the  court 
properly  refused  to  charge  as  to  contributory 
negligence  on  an  issue  whether  defendant  was 
negligent,  especially  where  it  gave  such  charge 
as  a  separate  issue. 

5.  An  instruction  that  if  the  jury  found, 
from  the  te.stimony  of  defendant's  witnesses, 
and  from  that  of  a  particular  witness  for 
plaintiff,  that  certain  facts  were  so,  they  should 
report  a  certain  finding  was  properly  modified 
so  as  to  require  them  to  find  such  fact  from 
all  the  testimony;  tiie  instruction  as  requested 
tending  to  give  undue  credit  to  the  witnesses 
referred  to. 

6.  The  credibility  of  a  witness  is  a  matter 
peculiarly  within  the  p^yince  of  the  jury,  and 
depends  not  only  on  his  desire  to  tell  the  truth, 
but  also  on  his  insensible  bias,  bis  intelligence, 
his  means  of  knowledge,  and  powers  of  obser- 
ration. 

Oook,  J.,  dissenting. 

Appeal  from  superior  court  Cumberland 
county;  Moore,  Judge. 

Action  for  personal  injuries  by  C.  T.  Gog- 
dell  against  the  Southern  Railway  Oompany. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

This  Is  an  action  for  damages  for  personal 
Injnries  to  tbe  plaintiff  caused  by  the  alleged 
negligence  of  tbe  defendant.  The  material 
allegations  of  the  complaint  are  as  follows: 
"(2)  That  the  plaintiff  was,  at  the  date  here- 
inafter mentioned,  and  for  some  time  pre- 
vious thereto,  an  employ^  of  the  said  de- 
fendant corporation  In  the  capacity  of  a  fire- 
man on  one  of  the  said  defendant's  engines, 
then  operating  at  Winston-Salem,  N.  C.  (3) 
That  on  the  11th  day  of  November,  1899.  as 
it  yras  bis  duty  and  dally  custom  as  such 
employe,  the  plaintiff  was  working  and  per- 
forming bis  duties  as  llreman  upon  said  en- 
gine. (4)  That  while  so  working  as  fireman 
npon  said  engine  it  was  his  duty  to  shake 
the  clinkers  or  cinders  out  of  the  grate,  to 
clean  the  fires,  from  time  to  time,  as  became 
necessary.  (5)  That  on  the  said  date,  while 
cleaning  fires  as  aforesaid,  plaintiff  was 
thrown  down  violently  against  the  boiler, 
falling  with  great  force,  by  reason  of  tbe  de- 
fective condition  of  tbe  grate  handle  or  shak- 
er bar  rigging,  which  defective  condition 
caused  the  lever  to  slip  off  while  plaintiff, 
with  his  full  weight  and  strength,  was  clean- 
ing fires  as  aforesaid.  (6)  That  at  the  time 
aforesaid  the  said  defendant  was,  with  gross 
carelessness  and  negligence,  willfully  operat- 
ing said  engine  in  Its  defective  condition,  to 
the  great  danger  of  plaintiff.  (7)  That  In 
consequence  of  said  defective  condition  of 
said  machinery,  whl<d)  could  and  ought  to 


have  been  kept  In  good  condition,  the  plain- 
tiff, when  thrown  down  violently  as  afore- 
said, was  very  painfully  and  dangerously  and 
permanently  injured."  There  was  evidence 
tending  to  sustain  tbe  plaintiff's  contention. 
The  defendant  asked  that  the  following  is- 
sues be  submitted  to  the  Jury:  "(1)  Was  the 
plaintiff  injured  by  the  negligence  of  tbe  de- 
fendant In  the  manner  alleged  In  tbe  com- 
plaint? (2)  Did  tbe  plaintiff,  by  his  own  neg- 
ligence, contribute  to  the  injury  complained 
of  7  (3)  Did  the  plaintiff  assume  the  risk  of 
any  defect  In  tbe  shaker  bar  or  grate  handle? 
(4)  What  damages,  If  any,  has  the  plaintiff 
sustained?"  The  court  submitted  tbe  first, 
second,  and  fourth  Issues  as  requested,  but 
refused  to  submit  tbe  third  issue,  and  the  de- 
fendant excepted.  The  Issues  submitted  were 
found  in  favor  of  tbe  plaintiff. 

F.  H.  Busbee,  for  appellant  N.  A.  Sin- 
clair, for  appellee. 

DOUGLAS,  3.  (after  stating  the  facts).  In 
view  of  the  act  of  February  23,  1807  (Priv. 
Laws,  c.  66),  the  court  properly  refused  to 
submit  tbe  liilrd  Issue  tendered  by  defend- 
ant This  point  has  been  so  fully  consid- 
ered In  the  cases  of  Coley  v.  Railroad  Co., 
40  S.  E.  195,  and  Thomas  v.  Railroad  Co.,  40 
S.  B.  201  (both  at  this  term),  that  further 
discussion  seems  unnecessary.  It  may  now 
be  considered  settled  that  the  said  act  de- 
prives all  railroad  companies  operating  In 
this  state  of  the  defense  of  assumption  of 
risk,  whether  resting  In  contract  express  or 
implied,  and  whether  treated  directly  or  un- 
der the  doctrine  of  fellow  servant.  It  is 
further  settled  that  tbe  plabitiff  is  not  guilty 
of  contributory  negligence  in  undertaking  tbe 
performance  of  a  dangerous  work  unless  he 
performs  it  in  a  negligent  manner,  or  unless 
the  act  Itself  Is  obviously  so  dangerous  that 
in  its  careful  performance,  tbe  inherent  prob- 
abilities of  injury  are  greater  than  those  of 
safety.  Hinshaw  v.  Railroad  Co.,  118  N.  O. 
1047,  24  S.  E.  426;  Coley  v.  RaUroad  Co., 
and  Thomas  v.  Railroad  Co.,  supra. 

We  see  no  error  in  the  charge.  As  there 
was  more  than  a  scintilla  of  evidence  tend- 
ing to  prove  the  negligence  of  the  defendant 
tbe  case  could  not  have  been  taken  from  the 
Jury.  Annlston  Nat  Bank  t.  School  Commu- 
te of  Durham,  121  N.  C.  107,  28  S.  E  134; 
Cable  V.  Railway  Co.,  122  N.  O.  892,  29  S. 
B.  377;  Moore  v.  Railway  Co.,  128  N.  C. 
465,  30  S.  B.  67.  The  court  properly  refused 
to  charge  as  to  contributory  negligence  on 
tbe  first  issue,  especially  as  he  substantially 
embodied  that  part  of  tbe  prayer  In  bis  in- 
structions upon  the  second  issue. 

Tbe  defendant  requested  the  court  to 
charge:  "If  the  Jury  believe  from  tbe  testi- 
mony of  defendant's  witnesses  as  to  the  con- 
dition of  the  grate  bar,  or  the  testimony  of 
plaintiff's  witness  Clark,  that  tbe  grate  bar 
was  worn  'the  least  bit  In  the  world.'  this 
would  not  be  sufficient  evidence  of  a  de- 
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fectlve  appliance  to  go  to  the  Jury,  and  they 
should  find  the  first  Isaae  'No.' "  The  court 
refused  to  give  the  instruction  as  requested, 
but  gave  It  in  the  tollowing  modified  form: 
"If  the  Jury  find  trom  the  testimony  that  the 
condition  of  the  grate  bar  was  good,  and 
not  'worn,  or  that  the  grate  bar  was  worn 
only  'the  least  bit  in  the  world,'  this  would 
not  be  sufficient  evidence  of  a  defective  ap- 
pliance to  go  to  the  Jury,  and  they  should 
find  the  first  Issue  'No.'"  Defendant  ex- 
cepted to  the  modification.  His  honor  was 
correct  In  modifying  the  prayer,  Itecause  its 
effect  would  have  been,  or  might  have  been, 
to  give  undue  credit  to  the  defendant's  wit- 
nesses as  well  as  the  witness  Clark,  whose 
testimony  was  by  no  means  favorable  to  the 
plaintiff.  Jaclcson  v.  Commlssionera,  76  N. 
C.  282;  Anderson  v.  Steamboat  Co.,  64  N.  C. 
390;  Welsenfleld  v.  McLean,  96  N.  C.  248. 
2  S.  E.  56.  We  are  inclined  to  think  that  it 
would  have  been  error  if  the  instruction  had  i 
been  given  as  asked,  as  It  tended  to  discredit 
the-  plaintiff,  who  had  testified  in  his  own 
behalf:  but,  in  any  event,  the  defraidant  had 
no  right  to  demand  that  his  honor  should 
single  out  by  name  any  one  witness  from 
among  others  wno  had  testified  to  the  same 
matter. 

Among  other  prayers,  some  of  which  were 
given,  the  defendant  asked  for  the  following 
Instruction:  "A  railroad  Is  not  an  Insurer 
of  the  safety  of  its  employes,  nor  is  it  re- 
quired to  have  every  appliance  in  perfect 
condition  at  all  times.  If  its  machinery  is 
reasonably  suitable  for  the  purpose  for  which 
it  Is  designed,  if  ased  with  ordinary  care,  the 
railroad  cannot  be  found  negligent  because 
the  corners  of  a  grate  bar  are  worn  'the 
least  bit  In  the  world,'  provided  that  this 
would  not  cause  the  accident.  If  due  care 
should  be  observed  by  the  fireman  using  it." 
The  court  gave  this  instruction  as  requested, 
and  charged  the  Jury  upon  the  second  issue, 
among  other  things,  as  follows:  "If  you  find 
from  the  evidence  that  the  grate  bar  was  In 
a  dangerous  condition  on  account  of  two  of 
its  comers  having  worn  until  they  were 
round,  that  the  plaintiff  knew  of  Its  defective 
and  dangerous  condition,  and  that  with 
knowledge  of  such  defective  and  dangerous 
condition  he  voluntarily  remained  In  the  serv- 
ice of  defendant,  and  continued  to  use  such 
grate  bar,  he  assumed  the  risk  incident  to 
the  use  of  such  defective  grate  bar,  and  you 
should  answer  the  second  issue  'Yes.'  If 
you  find  from  the  evidence  that  the  plaintiff 
did  not  use  that  degree  of  care  and  caution 
in  attaching  the  handle  to  the  grate  bar 
which  a  prudent  man  would  have  used  In  so 
attaching  It,  and  that  such  want  of  care 
caused  or  contributed  to  the  Injury  of  which 
the  plaintiff  complains,  then,  whether  the 
grate  bar  was  worn  or  not,  you  should  an- 
swer the  second  issue  'Yes.' "  These  Instruc- 
tions, with  others,  went  fully  as  far  as  the 
defendant  had  a  right  to  demand,  and.  In 
fact,  if  the  point  were  before  m,  we  mitfht 


seriously  question  Its  correctness,  as  being 
too  favorable  to  the  defendant  as  to  the  as- 
sumption of  risk  under  the  act  of  1807.  This 
case  is  pecullariy  one  whose  determination 
comes  within  the  province  of  the  Jury,  as  the 
testimony  was  confilcting  upon  material 
points.  E<ven  If  the  facts  were  undisputed, 
it  would  be  extremely  difficult  for  a  court 
to  say  as  matter  of  law  what  degree  of  wear 
would  render  a  piece  of  machinery,  not  in 
common  use,  so  far  dangerous  as  to  Imply 
negligence  on  the  part  of  the  defendant,  or 
to  deter  a  man  of  ordinary  prudence  from  un- 
dertaking to  use  It.  Considering  the  testi- 
mony and  the  charge,  the  Jury  might  well 
have  found  for  the  defendant  if  they  bad 
given  to  Its  witnesses  the  same  degree  of 
credibility  that  they  appear  to  have  given  to 
the  plaintiff.  But  they  have  found  other- 
wise, and  we  cannot  say  that  they  are  wrong. 
The  credibility  of  a  witness  is  a  matter  pe- 
culiarly for  the  Jury,  and  depends  not  only 
upon  his  desire  to  tell  the  truth,  but  also, 
and  sometimes  even  to  a  greater  extent,  upon 
his  Insensible  bias,  his  Intelligence,  his  means 
ef  knowledge  and  powers  of  observation. 
The  judgment  is  affirmed. 

COOK,  J.,  dissents. 


BEARDEN  et  al.  v.  FULLAM. 

(Supreme  Court  of  Nortli  Carolina.     Dec.  23, 

1901.) 

UUNICIPAL    CORPORATIONS  —  PINB8  —  HONET 

DEMAND— MANDAMl/Sf-JORISDICnON 

—CHIEF  OP  POLICE. 

1.  Sfondamna  to  compel  a  city  dilef  of  police 
to  pay  over  fines  collected  by  lum  to  the  treas- 
nrer  of  the  county  school  fund,  instead  of  the 
city  treasurer,  is  not  to  "enforce  a  money  de- 
maud,"  within  Code,  {  623,  providing  tSiat  a 
judge  of  the  superior  court  in  chambers  shall 
nave  jurisdiction  of  mandamus  proceedings 
only  when  brought  f<Nr  relief  other  than  th« 
enforcement  of  a  money  demand. 

2.  A  city  chief  of  police  is  a  mere  agent  of 
the  city  in  the  collection  of  fines,  subject  to 
supervision  by  the  city  authorities  as  to  the 
disposition  he  makes  of  such  fines;  and  man- 
damus to  compd  the  payment  of  money  col- 
lected as  fines  to  the  treasurer  of  the  county 
school  fund,  instead  of  the  city  treasurer,  will 
not  lie  against  the  chief  of  police. 

Appeal  from  superior  court.  Buncombe 
connty;  MJoore,  Judge. 

Action  by  M.  J.  Bearden  and  others  against 
J.  S.  Fullam.  From  a  Judg;ment  in  favor  of 
defendant,  plaintiffs  appeal.     Affirmed. 

3.  D.  Murphy  and  Locke  Otalg,  for  appel- 
lants.   Lfc  M.  Bourne,  for  appellee. 

MONTGOMERY,  J.  This  Is  an  action  In 
mandamus  brought  before  his  honor  In  cham- 
bers by  the  plaintiffs,  the  first  three  of  whom 
constitute  the  county  board  of  education  of 
Buncombe  county,  and  the  last  named  the 
treasurer  of  the  county  school  fund  of  that 
county,  to  compel  Hie  defendant,  who  is  the 
dty  chief  of  police  of  Ashevllle,  to  pay  over 
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to  the  treasurer  of  the  county  school  fund 
the  flnes  which  he  by  law  Is  required  to  col- 
lect, arising  from  Judgments  and  sentences 
rendered  and  Imposed  in  an  inferior  crlm> 
Inal  court  in  Asheville,  known  as  the  "Police 
Justice's  Court,"  Instead  of  to  the  treasurer 
of  the  city  of  Asheville,  to  whom  he  has 
been  accustomed  to  pay  the  same.  The  de- 
fendant did  not  answer,  but  entered  a  demur- 
rer, specifying  three  grounds  therefor,  the 
second  one  of  which  it  is  useless  to  consider, 
because  that  ground  was  removed  by  an 
amendment  to  the  complaint 

The  first  ground  was  "that  this  court  Is 
without  Jurisdiction,  it  appearing  from  plain- 
tiffs' complaint  that  plaintiffs  are  seeking  to 
enforce  a  money  demand  in  this  action";  and, 
second,  "that  it  appears  from  said  complaint 
that  plaintiffs'  cause  of  action,  if  any  exist, 
is  against  the  dty  of  Asheville,  or  the  board 
of  aldermen  thereof,  and  not  against  this  de- 
fendant" We  think  there  is  no  merit  in  the 
first  specification.  This  is  a  proceeding,  not 
to  litigate  a  mattw  to  obtain  a  Judgment  for 
money,  not  to  ascertain  the  defendant's  lia- 
bility on  an  issue  of  whether  he  Is  Indebted 
to  the  plaintiffs  or  not  but  to  compel  a  pub- 
lic officer  to  deposit  public  funds  In  his  hands 
in  the  proper  depository.  It  Is  not  a  "money 
demand,"  In  the  sense  in  which  that  term  is 
used  In  the  statute  (section  623,  Code).  No 
demand  was  made  on  the  defendant  for  mis- 
application of  the  funds  in  his  hands  before 
the  salt  was  brought  and  the  Judgment 
prayed  for  is  not  for  any  specific  amount 
but  only  a  demand  that  the  defendant  pay  to 
the  person  by  law  entitled  to  it  the  moneys 
wlUch  he  receives  In  the  nature  of  flnes  aris- 
ing from  Judgments  of  the  police  Justice's 
court 

We  think,  however,  that  the  last  ground 
of  demurrer  must  be  sustained.  The  defend- 
ant is  a  mere  agent  of  the  city  government 
for  the  collection  of  these  fines,  and  by  ex- 
press requirement  of  law  has  to  make  a  re- 
port of  such  collections  periodically  on  oath 
to  the  city  do'k,  and  to  pay  over  the  same 
to  the  cl^  treasurer.  The  city  authorities 
are  intrusted  with  the  power  to  supervise  bis 
action  in  these  matters,  to  see  that  he  makes 
proper  reports  and  settlements;  and  tor  fall- 
are  on  his  part  to  make  them  they  can  re- 
lieve him  of  his  office,  and  they,  the  facts 
being  admitted  by  the  answer,— the  dty  au- 
thorities,—are  the  ones  really  responsible  for 
the  present  condition  of  things  which  have 
brought  about  this  lawsuit  The  plaintiffs 
have  no  power  vested  in  them  by  law  to  take 
action  against  the  defendant  for  any  failure 
on  his  part  to  discharge  his  duties  in  ref- 
erence to  the  matters  complained  of. 

We  cannot  let  this  case  pass  off  without 
an  unqualified  expression  of  our  disapproval 
of  the  conduct  of  those  who  have  caused  this 
litigation  by  their  refusal  to  turn  these  flnes 
over  to  the  proper  fond.  We  are  met  with 
an  open  defiance  of  two  most  solemn  ded- 
nioas  of  this  court  on  the  matter  which  is 


the  subject  of  this  litigation.  In  the  case  of 
Board  of  Education  of  Vance  Co.  v.  Town  of 
Henderson,  126  N.  C.  688,  36  S.  E.  158,  we 
decided  that  all  fines  for  violation  of  the 
criminal  laws  of  the  state,  whether  the  flnes 
were  for  violations  of  town  ordlnanoest  made 
misdemeanors  by  sections  S820  of  the  Code, 
or  other  criminal  statutes,  were  appropri- 
ated by  artide  9,  {  S,  of  the  constitution,  for 
establishing  and  maintaining  free  public 
schools  in  the  sevwal  counties;  and  that 
ease  was  reviewed  and  approved  in  Schod 
Directors  of  Buncombe  Co.  v.  City  of  Ashe- 
vUle,  128  N.  C.  249,  38  S.  E.  874,  and  yet 
In  (he  face  of  these  two  decisions.  It  Is 
sought  to  raise  this  question  again.  We  are 
surprised  at  the  continued  violation  of  the 
law  and  the  persistent  refusal  of  the  author- 
ities of  the  city  of  Asheville  to  conform  their 
actions  to  the  decisions  of  this  court  on  the 
matter  before  us;  and  we  would  be  untrue 
to  ourselves  if  we  did  not  express  in  unmis- 
takable terms  our  disapprobation  of  their 
conduct  Their  course  is  a  dangerous  ex- 
ample, and  an  Incoitlve  to  others  to  defy 
the  rulings  of  the  supreme  court  of  the  state; 
and  It  manifests  as  well  an  indifference  to 
public  education  which  ought  not  to  charac- 
terize the  ruling  authorities  of  one  of  the 
largest  and  most  progressive  cities  of  the 
state. 

The  demurrer  must  be  sustained  on  the 
last  ground.  But  we  are  Justified  in  sug- 
gesting to  the  plaintiffs  that  they  might 
make  a  demand  <»  the  treasurer  of  the  dty 
and  the  board  of  aldermen  that  they  pay 
over  these  fines  to  tlie  plaintiff  E.  W.  Pat- 
ton,  treasurer  of  the  county  school  fund  of 
Buncombe  county,  and  that  if  they  still  re- 
fuse to  pay  over  as  demanded,  an  action  be 
brought  against  them  for  that  purpose;  and, 
if  It  is  thought  by  the  plaintifls  that  the  dty 
authorities,  pending  the  litigation,  will  use 
the  money  (flnes  paid  In  by  the  chief  of 
police)  for  general  city  purposes,  that  they  be 
enjoined  from  so  doing.  Also,  it  Is  suggested 
that  the  money  paid  into  the  dty  treasury 
by  the  chief  of  police  since  the  decision  made 
by  this  court  In  Board  of  Education  of  Vance 
Oo.  T.  Town  <^  Henderson,  and  which  has 
been  paid  out  by  the  city  treasurer  for  other 
purposes  than  for  the  public  school  fund 
of  Buncombe  county,  has  been  paid  out  un- 
lawfully, and  knowingly  so  by  that  officer. 

No  error. 


STATE  V.  NBAIfc 

(Supreme  Court  of  North  Carolina.     Dec.  23. 

1901.) 

REMOVAL  OF  CROP  FROM  LBASSD  LAND— EVI- 
DBNCK-BREACH  OF  CONTRACT— DAMAGES. 
In  a  prosecution  for  violation  of  Code,  § 
1769,  punishing  the  removal  of  any  part  of  the 
crop  from  rented  land  vvithout  consent  of  the 
lessor,  and  before  satisfying  all  liens  for  rent 
held  fay  him  or  his  assignees,  a  tenant  who 
has  removed  a  crop  without  the  consent  of 
the  landlord  can  prove  breaches  of  contract  by 


Digitized  by  VjOOQiC 


206 


40  80UTHEASTBRN  REPOBTBR. 


(N.a 


the  landlord  by  reason  of  which  he  has  suffer- 
ed damages  to  snch  an  extent  that  he  owed 
nothing  at  the  time  he  removed  the  crop. 

Cnark  and  Cook,  JJ.,  dissenting. 

Appeal  from  superior  court,  Nash  county; 
Coble,  Judge. 

George  M.  Neal  was  convicted  of  selling 
crops  from  leased  premises  without  the  con- 
sent of  the  landlord,  contrary  to  Code,  i  1758, 
and  appeals.    Reversed. 

This  was  an  Indictment  under  section  1758 
of  the  Code  for  the  removal  of  a  crop  of  cot- 
ton, tried  before  Aug.  M.  Moore  at  February 
term,  1801,  of  the  criminal  court  of  said  coun- 
ty. Edwards,  the  landlord,  testified  that  he 
rented  a  farm  to  the  defendant  for  the  year 
1900  for  a  roital  of  $60,  and  early  in  October 
of  that  year,  and  before  any  part  of  the  crop 
had  been  removed,  be  told  defendant  to  haul 
all  the  cotton  from  the  land  to  the  gin  of  one 
Jolly,  several  miles  away,  to  have  It  ginned, 
and  sell  enough  to  pay  an  account  for  ad- 
vances made  during  th«  year,  and  due  Alex- 
ander Greene  &  Co.  Defendant  hauled  the 
seed  cotton  first  to  the  gin  as  directed,  and 
after  it  was  ginned  carried  it  to  the  town  of 
Whltakers,  N.  C,  and  sold  enough  of  it  to 
pay  the  Greene  debt  The  balance  had  not 
been  sold,  but  had  been  stored  with  one 
Bzum  at  Whltakers.  Edwards  stated  that 
defendant  was  not  authorized  to  sell  more 
of  the  cotton  than  was  sulSclent  to  pay  the 
said  debt,  nor  was  any  notice  given  blm  of 
the  removal  from  the  gin  to  Whltakers.  De- 
fendant testified  that  Edwards  not  only  con- 
sented for  blm  to  remove  the  cotton  from  the 
gin,  and  to  sell  enough  to  pay  the  Greene 
debt,  but  also  his  rent,  and  to  dispose  of  the 
entire  crop.  He  further  stated  that  all  the 
cotton,  except  so  much  as  was  necessary  to 
pay  Greene,  was  yet  unsold,  but  that  be  had 
borrowed  thereon  the  money  to  pay  his  rent, 
which  money  he  now  has.  Defendant  offered 
to  prove  that  it  was  a  part  of  bis  contract 
made  with  Edwards  at  the  time  of  renting 
the  land  that  the  buildings  on  the  premises 
were  to  be  repaired  by  Edwards,  and  that 
these  repairs  had  not  been  made;  also  that 
Edwards  had  contracted  at  the  same  time  t» 
let  him  have  25  acres  of  land  to  cultivate 
during  the  year  1900,  and  Instead  let  blm 
have  only  15  acres.  Defendant  offered  to 
prove  that  In  consequence  of  such  breach  of 
contract  he  had  been  greatly  damaged  by  his 
landlord,  so  that  at  the  time  of  the  removal 
of  the  cotton  from  the  gin  to  the  town  of 
Whltakers  be  owed  nothing  on  account  of 
either  rent  or  advances.  Objection  by  the 
state  sustained,  and  defendant  excepted.  At 
the  close  of  the  evidence  defendant  requested 
the  court  to  charge  the  jury  that  "If  defend- 
ant moved  the  crop  from  the  land  on  wblcb 
It  grew  to  the  gin  house  by  the  consent  of 
the  landlord,  and  the  gin  bouse  was  not  on 
the  land  where  the  crop  grew,  then  the  fur- 
ther removal  of  the  cotton  from  the  gin 
bouse,  even  without  notice  or  consent,  was 
not  Indictable."     The  court  refused  to  80 


Instruct  the  Jury,  but  In  lieu  thereof  charged 
as  follows:  "The  court  charges  the  Jury 
that  if  defendant,  with  the  consent  of  the 
landlord,  removed  the  crop  from  the  land  on 
which  It  grew  to  a  gin  house  which  was  off^ 
the  land,  and  after  so  removing  It  to  the  gin 
house,  with  the  landlord's  consent,  subse- 
quently removed  It  from  such  gin  bouse  to 
some  other  place  of  deposit  imknown  to  the 
landlord,  and  without  notice  to,  or  consent 
of,  the  landlord,  then  the  gin  house  wonld  be 
a  substitution  for  the  land  on  which  the  crop 
grew,  and  the  removal  from  the  gin  house 
to  such  place  of  deQosit  would  be  a  violation 
of  the  statute,  and  defendant  would  be  guil- 
ty." Defendant  excepted.  Verdict  of  guilty. 
Defendant  moved  for  new  trial,  assigning 
for  errors  the  court's  refusal  to  admit  evi- 
dence as  to  damage  sustained  by  defendant 
in  consequence  of  the  breach  of  contract  com- 
mitted by  the  landlord,  the  refusal  to  instruct 
the  Jury  as  prayed,  and  for  Instructions  given 
In  lieu  thereof.  Motion  denied,  and  def^id 
ant  appealed  to  the  superior  court  where  It 
was  held  that  there  was  error  in  the  exclu- 
sion of  the  testimony  excepted  to  by  defend- 
ant and  that  there  was  no  error  In  refusing 
the  instructions  prayed  for  by  defendant  nor 
In  the  Instructions  given  to  the  Jury,  and  it 
was  therefore  adjudged  that  on  account  of 
the  error  of  the  court  above  mentioned  a  new 
trial  be  granted  to  defendant  The  state's 
solicitor  excepted,  and  appealed  to  the  su- 
preme court 

The  Attorney  General,  for  the  State. 

MONTGOMERY,  J.  The  Indictment  is  for 
the  removal  of  a  crop  of  cotton,  under  sec- 
tion 1759,  Code.  That  section  Is  In  the  fol- 
lowing words:  "Any  lessee  or  cropper,  or 
the  assignees  of  either,  or  any  other  person, 
who  shall  remove  said  crop  or  any  part 
thereof  from  such  land  without  the  consent 
of  the  lessor  or  bis  assignees,  and  without 
giving  blm  or  his  agent  five  days'  notice  of 
such  Intended  removal,  and  before  satisfying 
all  the  liens  held  by  the  lessor  or  his  as- 
signees on  said  crop,  shall  be  guilty  of  a  mis- 
demeanor; and  if  any  landlord  shall  nnlaw- 
fully,  willfully,  knowingly,  and  without  pro- 
cess of  law,  and  unjustly  seize  the  crop  of  bis 
tenant  when  there  is  nothing  due  blm,  be 
shall  be  guilty  of  a  misdemeanor."  On  the 
trial  the  defendant  offered  to  testify  that 
there  was  embraced  In  the  contract  between 
the  landlord  and  himself  a  promise  on  the 
part  of  the  landlord  to  repair  the  buildings 
on  the  rented  premises,  and  that  he  bad  fail- 
ed to  do  so;  and  he  also  offered  to  testify 
that  the  landlord  agreed  to  let  him  have  25 
acres  of  land  to  cultivate  that  year,  and  in- 
stead let  him  have  only  15  acres;  and  that 
in  consequence  of  those  breaches  of  the  ctn- 
tract  be  bad  suffered  damages  to  such  an 
extent  that  at  the  time  of  the  removal  of  the 
crop  be  owed  nothing  on  the  rent  or  on  ac- 
count of  advances.    His  bcmor  (the  Judge  of 
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the  Eastern  criminal  court)  refused  to  allow 
the  offered  testimony,  and  the  defendant  ex- 
cepted.  A  verdict  and  Judgment  followed, 
and  the  defendant  appealed  to  the  superior 
court.  In  that  court  it  was  held  that  there 
was  error  in  the  ruling  of  his  honor  the 
Judge  of  the  Eastern  criminal  court  rejecting 
the  offered  evidence,  and  a  new  trial  was 
granted.  The  solicitor  for  the  state  appealed 
to  thla  court 

The  question  presented  for  decision  is  a 
very  important  one  in  its  practical  relations 
to  the  agricultural  interests  of  the  state, — 
important  equally  to  the  landowner  and  to 
the  lessee  and  cropper.  Can  a  lessee  or 
cropper,  who  has  not  paid  his  rents  and  ad- 
vances in  money  or  in  a  part  of  the  crop,  in 
an  Indictment  for  removal  of  the  crops  from 
the  lands  of  his  landlord,  without  Ills  con- 
sent, set  up  in  that  indictment  the  defaise 
that  be  has  suffered  damages  by  a  breach  of 
the  contract  by  the  landlord  in  as  great  or 
greater  amount  than  the  amount  due  for  rent 
and  advances,  and  try  in  the  criminal  action 
that  question?  The  Code  in  the  chapter 
"Landlord  and  Tenant"  confers  on  the  land- 
lord remedies  which  guard  his  rights  and  in- 
terests in  the  crop  more  effectually  than 
those  afforded  the  tenant  for  the  purpose  of 
IHCOtecting  his  own  against  the  landlord.  The 
intention  of  the  landlord,  for  instance,  can 
be  inquired  of  by  the  court  in  indictments  (or 
the  seizure  of  the  crop  of  the  tenant,  and  be- 
fore be  can  be  convicted  the  seizure  must  be 
shown  to  have  been  unlawful,  willful,  with 
a  knowledge  that  nothing  was  due,  without 
process  of  law,  and  unjust  On  the  other 
hand,  the  intention  of  the  tenant  cannot  be 
inqoired  into.  If  he  removes  any  part  of  the 
crop  before  satisfying  all  the  liens  held  by 
the  lessor  or  his  assigns  on  the  crop  (even  if 
he  honestly  believes  he  has  paid  all  the  rent) 
witbont  a  notice  of  five  days  to  the  landlord, 
or  nnlesa  be  gets  the  landlord's  consent  his 
motives  or  Intentions  cannot  be  gone  into. 
He  is  guilty. 

The  main  object  of  the  statute,  and  es- 
pecially section  1759,  Code,  is  to  protect  the 
landlord.  But  we  have  no  disposition  either 
to  extend  the  powers  and  rights  of  the  land- 
lord, or  to  impair  or  restrict  the  rights  and 
privileges  of  the  tenant  and  the  law  will  pot 
be  construed  by  us  to  mean  that  the  tenant 
cannot  remove  the  crop  in  cases  where  there 
Is  nothing  due  by  him  to  bis  landlord  or  his 
assigns  for  rent  or  for  advancements,  or  to 
cover  any  amount  due  under  stipulations  In 
tbe  contract;  and  we  are  of  opinion  that 
that  matter  can  be  shown  in  the  trial  of  tbe 
Indictment  for  the  removal  of  the  crop,  al- 
though a  verdict  of  not  guilty  would  not  be 
conclusive  In  a  civil  action  afterwards 
brought  about  the  same  matter. 

It  is  true  that  there  are  provisions  in  the 
chapter  entitled  "Landlord  and  Tenant"  in 
the  Code  which  afford  a  speedy  remedy  to  a 
tenant  who  has  a  controversy  with  bis  land- 
lord, in  order  that  tbe  rights  of  both  may  be 


ascertained  and  adjndlcated.  But  the  ten' 
ant  is  not  compelled  to  resort  to  that  remedy 
whenever  tbe  landlord  maizes  a  claim  for 
rent  or  advances^  or  for  damages  for  failure 
to  comply  with  the  stipulations  in  the  leasv 
or  contract  He  may,  if  there  is  nothing 
due,  remove  the  crop  without  the  notice  re- 
quired by  the  statute  or  the  consent  of  the 
landlord;  and  it  makes  no  difference  that  the 
question  of  whether  the  tenant  Is  or  is  not 
indebted  to  the  landlord  is  made  to  appear 
by  proof  that  the  tenant  has  suffered  dam- 
ages at  the  hands  of  tbe  landlord  by  reasoir 
of  bis  breach  of  the  contract  of  rent  or 
lease  in  a  sum  equal  to  or  greater  than  the 
amount  of  the  rent  due  or  by  proof  of  pay- 
ment in  money.  Certainly,  in  such  an  Indict- 
ment the  tenant  would  be  allowed  to  prove, 
if  he  could,  that  he  had  paid  In  money  to  tbr 
landlord  what  he  owed  him, — that  there  was- 
nothing  due;  and  we  cannot  see  any  differ- 
ence, in  legal  effect,  between  such  a  payment 
and  a  payment  by  the  recovery  of  damages- 
for  a  breach  of  contract  by  the  landlord,  and 
by  which  defendant  has  suffered  in  as 
amount  equal  to  the  rent  due.  Tbe  first 
method  of  proving  payment  is  as  much  the' 
trial  of  an  action  In  debt  as  the  last 

Bat,  as  we  have  said,  the  verdict  of  tbe 
jury  on  this  indictmoit  even  if  in  favor  of 
the  tenant  defendant  could  not  estop  the 
landlord  from  afterwards  instituting  a  civil 
action  against  the  tenant  or  a  purchaser  of 
the  crop  from  him,  either  for  its  value  or  for 
its  recovery  In  specie.  If  it  could  be  found. 
It  would  only  put  an  end  to  criminal  proceed- 
ings against  either  the  tenant  or  a  purchaser 
from  him. 

However,  It  may  be  proper  to  add  that  If, 
in  the  trial  of  such  an  Indictment  it  should 
turn  out  that  the  verdict  would  be  against 
the  defendant,  neither  his  good  intention* 
nor  his  motives,  nor  his  belief  that  he  had 
been  endamaged  by  the  landlord,  would  avail 
him,  and  they  could  not  be  proved  on  the 
trial. 

There  was  no  error  in  the  ruling  of  bis 
honor  tbe  Judge  of  the  superior  court  and 
there  must  be  a  new  trial. 

DOUGLAS,  J.  I  concur  in  the  opinion  of 
the  court  that  where  the  defendant  is  indict- 
ed for  removal  of  the  crop  he  may  Justify 
by  showing  payment  either  actual  or  con- 
stmctlTe,  by  a  failure  of  consideration  of 
the  contract  of  the  lease.  The  burden  is 
on  the  defendant  to  show  by  a  preponderance 
of  the  evidence  satisfaction,  either  by  pay- 
ment or  its  equivalent  My  reason  for  so 
holding  is  the  hardship  which  might  result 
to  tbe  tenant  It  is  practically  Impossible 
for  tbe  average  tenant  to  give  the  bond  re- 
quired by  law.  Upon  bis  failure  to  do  so 
the  landlord  can  teke  the  entire  crop,  no 
matter  how  largely  It  may  exceed  the  rent 
In  value,  upon  giving  bond,  and  hold  it  until 
the  action  Is  finally  determined.  He  can  ap- 
i;>eal  to  tbe  superlcnr  court  and  thence  to  thi» 


Digitized  by  VjOOQIC 


208 


40  SOUTHEASTEBN  REPORTER. 


(N.O. 


court  In  the  meantime  tbe  tenant  can 
Btarre,  or  subsist  upon  charity.  Under  such 
circumstances,  if  he  uses  a  part  of  bis  crop, 
under  the  penalty  of  going  to  jail  if  he  faUs 
to  stow  that  he  has  fully  satiaQed  all  liens, 
I  thinly  he  should  have  tbe  opportunity  of 
showing  payment  or  its  equivalent. 

CLARK,  J.  (dissenting).  The  statute  un- 
der which  the  defendant  is  indicted  (Code 
8  1759)  prohibits  any  lessee  or  cropper  to  re- 
move any  part  of  the  crop  "without  the  con- 
sent (tf  the  lessMT  or  his  assignees,  and  with- 
out giving  him  or  his  ajgent  five  days'  notice 
of  such  Intended  removal,  and  before  satisfy- 
ing all  liens  held  by  the  lessor  or  his  as- 
signees on  said  crop."  This  statute,  pass- 
ed In  187&-77,  Is  a  most  important  one  to 
the  agricultural  interests  of  the  state.  In- 
deed,  there  is  not  one  probably  whose  preser- 
vation in  Its  Integrity  is  more  important  to 
our  farmers,  whether  owning  or  renting 
land.  It  was  passed  after  careful  delibera- 
tion, and  the  fullest  consideration,  in  187S-77, 
and  with  a  slight  modification,  in  1883,  has 
been  retained,  amid  all  mutattons  of  par- 
ties, during  the  quarter  of  a  century  since. 

The  defendant  does  not  allege  payment 
That  would  be  a  single  Issue,  and  would  at 
mice,  if  found  In  his  favor,  be  an  acqulttaL 
But  he  sets  up,  not  payment  but  alleged 
damages  for  breach  of  contract  by  way  of 
counterclaim  and  set-off.  Those  matters 
cannot  be  a  "satisfaction"  of  lessor's  lien, 
unless  they  had  been  either  agreed  to  by  him, 
or  adjudged  in  a  ctvll  action  to  be  so  ap- 
plied. Till  then  they  are  mer^  counter- 
claims for  unliquidated  and  unallowed  dam- 
ages, and  cannot  be  set  up  as  a  defense  of 
"satisfaction"  In  a  criminal  proceeding.  To 
permit  this  to  be  d(Hie  would  be  to  destroy 
the  efficacy  of  the  criminal  proceeding  which 
the  general  assembly  deemed  essential  for 
the  protection  of  tbe  landowners  of  the 
state,  and  which  no  succeeding  general  as- 
sembly has  thought  it  ought  to  Impair  or 
repeal.  Section  1754  emphasizes  this  rem- 
edy by  guarantying  the  landlord's  Hen  till 
his  rents  and  advances  are  "paid."  Section 
17S6  further  particularly  points  out  the  les- 
see's remedy  when  there  Is,  as  here,  a  con- 
troversy between  him  and  the  lessor.  It  is 
by  appIlcati(Hi  to  a  justice  of  the  peace  It 
the  amount  In  controversy  Is  under  |200, 
or  to  the  superior  court  if  over  that  sum. 
If  there  Is  an  appeal  from  the  judgment  this 
section  i>ermits  the  lessee  or  cropper  to  re- 
tain and  use  tbe  crop  upon  giving  proper 
bond.  If  tbe  defendant  had  pmrsued  that 
course,  as  required  by  the  statute,  this  pro- 
ceeding would  not  be  pending.  But  to  allow 
him  to  take  the  law  into  his  own  hands,  ad- 
Judge  for  himself  that  his  counterclaim  or 
set-off  IS  good,  and  thus  throw  the  statement 
of  the  account  into  a  criminal  action,  would 
be  contrary  to  tbe  erpreea  language  of  the 
statute,  and  would  deprive  the  lessor  of  the 
very  protection  the  statute  was  enacted  to 


secure  to  blm,  1.  e.  retention  of  tbe  posses- 
sion of  the  crop  raised  on  his  land,  unless  tbe 
lessee  or  cropper  (usually  Irresponsible  pecu- 
niarily) should  give  bond  to  abide  the  ctvU 
Judgment  upon  the  controverted  matters. 

In  rejecting  the  evidence  here  offered  by  de- 
fendant to  show  damages  for  breach  of  con- 
tract to  repair  buildings  and  shortage  in  land 
agreed  to  be  rented  tor  a  lump  sum  there 
was  no  error,  and  none  in  the  charge.  State 
V.  WllUams,  106  N.  0.  646,  10  S.  E.  901. 
The  possession  of  the  landlord  was  not  trans- 
ferred to  the  lessee  by  sending  tbe  cotton 
to  be  ginned. 


COOK,  J. 
Ion. 


I  concur  In  the  dissenting  opln- 


In  re  DRtTRT. 

Appeal  of  BARNHARDT. 

(Supreme  Court  of  North  Carolina.     Dee.  23, 
1901.) 

FUBLIC  LANDS— BNTRT— CONTEST— CAYBAT— 
TRESPASS. 

Code,  {  2765,  enacted  in  1777,  on  account 
of  tbe  land  offices  being  closed  during  the  Rev- 
olntionary  War,  and  providing  a  means  of  de- 
termining conflicting  claims  of  persons  enter- 
ing on  public  lands,  has  no  application  to  an 
entry  on  lands  already  owned  and  occupied  br 
any  individual,  and  the  owner  of  lands  whicn 
another  attempts  to  enter  as  public  landa  can- 
not contest  his  ant^  by  caveat  under  such  sec- 
tion, but  may  sue  tbe  enterer  for  trespass. 

Appeal  from  superior  court  Burke  county; 
Timberlalie,  Judge. 

3.  M.  Bamhardt  and  others  filed  caveats 
and  protests  against  tbe  entry  of  certain 
lands  by  one  Drury.  From  a  judgment  dis- 
missing tbe  proceedings;  Bamhardt  appeals. 
Affirmed. 

J.  T.  Perkins,  S.  J.  Ervln,  and  E.  J.  Jus- 
tice, for  appellant  Avery  &  Ervin,  for  ap- 
pellee. 

FDRCHES,  0.  J.  Tbe  respondent  Drury 
made  three  entries  of  land  on  the  South 
Mountain,  In  Burke  county,  one  of  600  acres, 
and  two  of  640  acres  each.  The  entry  taker 
advertised  these  entries  as  provided  for  in 
section  2766  of  the  Code,  and  the  appellants 
Bamhardt  and  others  filed  their  caveat  and 
protest  And  the  matter  was  certified  to  tbe 
superior  court  notice  Issued  to  the  enterer, 
Dniry,  according  to  the  provisions  of  said 
section,  and  Drury  filed  a  reply.  Tbe  cavea- 
tors In  theh:  protest  say  that  they  are  owners 
of  tbe  land  the  enterer  claims  that  said  en- 
tries cover;  that  said  lands  were  granted  to 
William  Erwin,  James  Erwin,  and  James 
Greenlee  many  years  ago,  and  they  derived 
their  title  through  mesne  conveyances  from 
them,  and  they  are  now  in  tbe  actual  pos- 
session of  said  lands  by  tbelr  tenants.  The 
caveators  also  allege  that  said  ottries  are 
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80  ragne  and  nncertaln.  In  location  and  de- 
scription, as  to  render  them  void  and  of  no 
effect.  The  respondent  Drury  In  bis  answer 
avers  that  said  entries  are  not  void  for 
vagueness  and  uncertainty,  and  alleges  that 
they  are  altogether  regular  and  sufSclent  In 
location  and  description.  He  also  denies 
that  the  caveators  are  the  owners  of  the 
lands  covered  by  his  entries,  or  that  they 
are  in  possession  of  the  same.  Upon  the 
matter  coming  on  for  trial,  and  the  plead- 
ings. Including  the  entries,  the  caveat,  no- 
tice, and  respondent's  answer,  being  read, 
his  honor  dismissed  the  proceeding  at  the 
cost  of  the  caveators,  and  they  appealed  to 
this  court 

The  matter  has  given  ns  trouble,  as  It  has 
been  difficult  to  determine  what  was  the 
policy  of  that  part  of  the  statute  which  pro- 
vides for  this  proceeding,  or  to  discover  its 
benefits.  We  have  certainly  been  unable  to 
see  how  it  could  affect  the  caveators  In  this 
case.  As  well  as  we  have  been  able  to  learn 
the  history  of  the  statute,  this  provision  of 
it  was  incorporated  into  the  law  on  account 
of  the  land  offices  (entry  offices)  being  closed 
during  the  Revolutionary  War;  and,  al- 
though it  has  stood  upon  our  statute  books 
for  more  than  a  hundred  years,  we  ate 
able  to  find  but  one  reported  case  in  which 
the  proceedings  seem  to  have  been  under 
this  statute.  McNeil  v.  Lewis,  4  N.  C.  517. 
And  the  information  we  get  from  that  case 
leads  us  to  sustain  the  action  of  the  court  In 
dismissing  the  proceedings.  That  case  holds 
that  this  proceeding  applies  only  where  it 
is  admitted  by  both  sides  that  the  land  en- 
tered is  vacant  land,  and  the  question  to  be 
determined  is  as  to  whom  the  grant  shall 
be  issued.  We  readily  yield  our  assent  to 
this  lnteriH«tatl(m  of  the  statute,  as  it  seems 
to  ns  to  be  the  only  one  that  can  be  sup- 
ported by  reason;  for  if  it  be  true  that  said 
land  had  once  been  granted,  and  the  cavea- 
tors are  the  owners  of  said  land  by  a  regu- 
lar chain  of  title  from  the  state,  and  are  In 
the  actual  possession  of  the  same,  as  they 
say  they  are.  no  entry  or  grant  the  enterer, 
Drury,  could  make  or  procnre  conid  affect 
their  title,  and  the  enterer  would  be  liable  as 
a  trespasser  for  entering  upon  and  "tread- 
ing down  the  grass." 

We  do  not  think  it  necessary  to  discuss  the 
regularity  or  sufficiency  of  the  entries,  as 
they  can  In  no  way  affect  the  rights  and 
title  of  the  caveators,  whether  they  are  regu- 
lar and  sufficient  in  form  or  not. 

There  are  quite  a  number  of  cases  cited 
under  section  2765  of  the  C!ode,  but  when 
they  are  examined  it  Is  found  that  they  do 
not  apply  to  the  provision  of  that  section 
which  provides  for  a  proceeding  by  caveat. 
They  are  suits  In  equity,  where  there  has 
been  a  grant  Issued  by  the  state  in  fraud  of 
some  prior  enterer,  or,  at  least,  where  this 
is  alleged,  and  the  court  Is  asked  to  declare 
such  alleged  fraudulent  grantee  trustee  for 
the  benefit  of  the  first  enterers,  and  have  no 
40  S.E.— 14 


application  to  the  case  now  under  consider- 
ation. 

For  the  reasons  stated  and  the  authority 
cited,  the  judgment  of  the  court  Is  affirmed. 


STATE  V.  FOSTER  et  aL 

(Supreme  Court  of  North  Carolina.     Dee.  23, 

1901.) 

BURGLART— DBOREE— BRBAKINO— 31.I1S1PINO 

APARTMESNT. 

1.  Under  Laws  1880,  c.  4dl,  defining  burg- 
lary in  the  first  degree  as  where  the  crime  is 
committed  "In  a  dwdling  hoase  or  in  a  room 
used  as  a  sleeping  apartment  in  any  building," 
while  actually  occupied,  a  burglary  committed 
by  breaking  into  a  storeroom,  oB  of  which 
opened  an  occupied  sleeping  apartment,— the 
door  between  such  apartment  and  the  store- 
room being  open,— is  a  breaking  Into  such 
sleeping  apartment,  and  burglary  In  the  first 
degree. 

2.  Where  burglars  broke  into  a  store,  and, 
with  loaded  revolvers  ^minted  at  the  clerk, 
drove  him  before  them  into  his  sleeping  room, 
opening  off  of  the  store,— the  door  between  be- 
ing open,— and  there  stole  his   revolver   and 

Snrse,  such  entry  into  the  room  was  a  technical 
reakjng  into  the  sleeping  apartment,  and  the 
crime  was  burglary  in  the  first  degree,  as  de- 
clared by  Laws  1888,  c  434. 

Appeal  from  superior  court,  Buncombe 
conn^;  Moore,  Judge. 

Ben  Foster  and  others  were  convicted  of 
burglary,  and  appeal.     Affirmed. 

Thos.  Settle  and  N.  W.  Brown,  for  appel- 
lants. Frank  Carter  and  Brown  Shepherd, 
for  the  State. 

FURCHES,  C.  J.  The  defendants  are  in- 
dicted and  convicted  of  burglary  in  the  first 
degtee.  The  facts  are  substantially  as  fol- 
lows: D.  J.  McClelland  is  the  owner  of  a 
store  at  a  place  called  "Emma,"  a  few  miles 
from  the  city  of  Ashevllle,  in  the  county  of 
Buncombe.  Samuel  H.  Alexander  Is  his 
clerk,  and  had  been  for  more  than  three 
years  boarding  in  the  family  of  McClelland 
and  sleeping  in  the  store.  There  was  a  room 
In  said  store  building  fitted  up  and  furnished 
with  a  bed  and  other  furniture,  as  a  sleeping 
apartment.  In  which  said  Alexander  kept 
his  trunk  and  other  belongings,  and  slept 
there,  and  had  done  so  regularly  for  three 
years  or  m<»e.  On  the  night  of  the  8tb  of 
February,  1901,  he  closed  and  fastened  all 
the  windows  and  outer  doors  of  said  store 
building,  and  between  8  and  9  o'clock  he 
went  Into  his  bed  room,  but,  thinking  some 
customer  might  come,  and  not  being  ready 
to  retire,  he  left  a  lamp  burning  in  the  store 
room.  There  was  a  partition  wall  between 
his  sleeping  room  and  the  storeroom,  In  which 
there  was' a  doorway  and  a  shutter;  but  the 
shutter  was  rarely  ever  closed,  and  was  not 
closed  that  night  Soon  after  he  went  into  his 
sleeping  room  he  heard  a  noise  at  one  of  the 
outer  doors  of  the  store  building,  and,  think- 
ing it  was  some  one  wanting  to  trade,  he 
went  to  the  door  and  asked  who  was  there, 
when  some  (me  answered  that  he  wanted 


Digitized  by  VjOOQIC 


210 


40  SOUTHEASTERN  BBPOBTSB. 


(N.G. 


to  come  In,— wanted  some  coffee  and  flour. 
He  then  to(^  down  the  bar  used  In  secur- 
ing the  door,  unlocked  the  same,  and,  when 
be  had  opened  the  door  about  12  inches,— 
still  having  the  knob  In  his  band,— two  moi 
forced  the  door  open,  rushed  in  the  house, 
coyered  him  with  pistols,  and  told  blm  to 
bold  up  his  hands;  that  they  had  come  for 
business.  With  the  pistols  stlU  drawn  upon 
him,  they  marched  him  Into  his  bed  room, 
where  they  searched  him  and  the  things  he 
had  in  the  room,  taking  his  pistol  and  other 
things.  They  then  carried  him  into  the  stwe 
room,  and  made  an  effort  to  break  Into  the 
post-office  department;  there  being  a  post 
office  kept  there.  But,  not  succeeding  read- 
ily in  getting  into  this,  they  abandoned  it 
for  the  present,  saying  they  supposed  there 
was  nothing  in  It  except  postage  stamps,  and 
they  would  attend  to  them  later.  They  then 
turned  their  attention  to  an  iron  safe,  and 
compelled  him  to  assist  in  opening  it;  one  of 
them  still  holding  his  pistol  on  him.  After 
the  safe  was  oi>en  and  one  of  them  going 
through  It,  taking  what  money  and  other 
valuables  he  found,  a  cat  made  a  noise  In  the 
back  part  of  the  store,  and  the  man  with  the 
pistol  bearing  on  him  turned  his  attention 
to  that;  and,  as  he  did  so,  Alexander  seized 
his  own  pistol  they  had  taken  from  his  room, 
and  which  the  man  who  was  robbing  the  safe 
had  laid  on  the  end  of  the  counter,  and  shot 
the  man  robbing  the  safe,  and  also  shot  the 
other  man;  but  In  the  meantime  the  man 
whose  attention  had  been  attracted  by  the 
cat  shot  Alexander.  They  were  all  badly 
shot,  but  none  of  them  died.  We  have  made 
this  summary  from  the  testimony  of  Alex- 
ander, who  was  the  only  witness  examined 
as  to  the  facts;  neither  of  the  prisoners  going 
upon  the  witness  stand,  and  there  being  no 
other  witness  to  the  transaction.  There 
were  two  other  persons  (Henry  Mills  and  R. 
8.  Gates)  indicted  as  being  present,  aiding 
and  abetting  In  committing  the  crime,  and 
tried  at  the  same  time  with  Ben  Foster  and 
Frank  Johnston,  who  were  charged  as  prin- 
cipals. They  were  all  convicted  of  burglary 
in  the  first  degree,  and,  the  sentence  of 
death  being  pronounced  upon  them,  they  all 
appealed  to  this  court 

There  are  several  exceptions,  but  all  of 
them  that  seem  to  require  discussion  resolve 
themselves  into  one  question,  and  that  Is  the 
only  question  pressed  upon  the  argument  In 
this  court.  Indeed,  the  learned  counsel  for 
the  prisoners  stated  In  his  argument  that  the 
case  turned  upon  this  one  point  That  is 
this:  That  under  chapter  434,  Laws  1889, 
changing  the  law,  and  establishing  two  de- 
grees In  the  crime  of  burglary,  a  pdrty  cannot 
be  convicted  of  burglary  In  the  first  degree 
for  breaking  into  a  store  house  where  there 
is  a  bed  room,  and  one  regularly  sleeps  there, 
unless  there  Is  a  breaking  and  entering  Into 
the  bed  room.  This  Is  an  Important  question, 
and  It  is  singular  that  It  has  not  before  been 
pressed  or  called  to  the  attention  of  the 


court  The  cose  of  State  t.  Pearson,  119  N. 
C.  871,  26  B.  E.  117,  was  called  to  ^mr  at- 
tention by  the  state,  but  It  does  not  seem 
to  be  authority  upon  the  point  discussed  in 
this  case.  Therefore  no  case  was  cited  and 
we  are  unable  to  find  any,  that  decides,  or 
even  discusses,  the  point  made  in  this  case, 
and  It  devolves  upon  us  to  construe  this 
statute. 

Burglary  at  comnran  law  was  the  breaking 
and  entering  a  dwelling  house  in  the  night- 
time with  a  felonious  intent  And  this  was 
the  law  of  burglary  in  this  state  until  the 
passage  of  the  act  of  1889.  In  this  definition 
were  Included  houses  used  as  a  part  of  the 
dwelling,  such  as  smokehouses  and  pantries 
within  the  curtilage.  It  was  not  the  fact 
alone  that  they  were  within  the  curtilage 
that  made  it  burglary  to  break  into  and  en- 
ter them,  but  It  was  the  fact  that  they  were 
used  as  a  part  of  the  dwelling,  as  well  as 
being  within  the  curtilage.  A  store  house 
or  a  workshop,  though  within  the  curtilage, 
was  not  such  a  house  as  would  make  one 
guilty  of  burglary  to  break  and  enter  at 
night  with  a  felonious  intent  State  t.  Jen- 
kins, 60  N.  O.  430;  State  v.  Langford,  12  N. 
C.  253.  Indeed,  to  break  and  enter  a  store 
house,  in  which  no  one  slept,  with  Intent  to 
steal,  was  not  a  criminal  offense  at  OHnmon 
law,  nor  in  this  state  until  made  so  by  stat- 
ute. State  V.  Dozier,  73  N.  O.  117.  But  it 
was  held  in  England  and  in  this  state  that 
a  store  house,  or  any  other  house  In  which 
one  regularly  slept  was  a  dwellhig  house, 
and  one  upon  which  burglary  might  be  com- 
mitted. State  V.  WUllams,  90  N.  O.  724,  47 
Am.  Rep.  541;  State  v.  Outlaw,  72  N.  G.  S98. 
It  Is  thus  seen  that  It  is  not  the  fact  that 
it  is  a  store  house  that  makes  It  a  house  in 
which  burglary  may  be  committed,  but  It  is 
the  fact  that  some  one  regularly  or  habitual- 
ly sleeps  there  that  makes  It  a  dwelling 
house.  And  the  law  was  the  same  as  to  any 
other  house  in  which  one  regularly  or  habit- 
ually slept.  This  discussion  of  the  law  of 
burglary  in  England  and  In  this  state  prior 
to  the  act  of  1889  was  necessary  to  enable 
us  to  put  a  construction  upon  that  act  It 
Is  an  act  to  "ehange  the  law  in  relation  to  the 
crime  of  burglary."  It  divides  the  crime  Into 
two  degrees,— first  and  second.  The  first  1b 
pimlshed  with  death,  and  the  second  degree 
with  imprisonment  in  the  penitentiary  for 
life,  or  a  less  term,  at  the  discretion  of  the 
court  The  first  degree  is  where  the  crime  is 
cemmltted  "In  a  dwelling  house,  or  in  a  room 
used  as  a  sleeping  apartment  in  any  build- 
ing, and  any  person  is  in  the  actual  occupa- 
tion of  any  part  of  said  dwelling  house  or 
sleeping  apartment  at  the  time  of  the  com- 
mission of  said  crime.  It  shall  be  burglary  in 
the  first  degree.  Second.  If  the  said  crime 
be  committed  In  a  dwelling  house  or  sleeping 
apartment  not  actually  occupied  by  any  cme 
at  the  time  of  the  commission  of  the  crime, 
or  If  It  be  committed  in  any  bouse  within 
the  curtilage  of  a  dwelling  house,  or  in  an? 
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balldlng  not  a  dwelling  bouse,  but  In  wblcb 
there  is  a  room  used  as  a  sleeping  apartment 
and  not  actually  occupied  as  such  at  the 
time  of  the  commission  of  said  crime,  it  shall 
be  bm^lary  in  the  second  degree."  The  ob- 
ject of  the  Btatnte  must  be  taken  into  con- 
sideration, and  both  sections  must  be  con- 
strued together,  iu  construing  the  act  of  1889. 
It  is  manifest  that  the  object  of  the  legisla- 
ture was  to  modify  the  law  of  burglary  as  It 
then  existed,  and  reduce  the  severity  of  its 
execution.  At  common  law  it  was  not  nec- 
essary that  any  one  should  be  in  the  dwel- 
ling house  at  the  time  the  crime  was  com- 
mitted. 4  Chit  Bl.  p.  "225.  And  this  was 
the  law  In  this  state,  and  the  penalty  was 
death,  until  the  passage  of  the  act  of  1889. 
Under  that  act,  which  is  the  law  now,  to 
constitute  burglary  in  the  first  degree  and 
make  it  a  capital  offense,  it  is  necessary  that 
some  one  should  be  in  a  dwelling  house  when 
the  crime  Is  committed;  and.  If  there  Is  not, 
the  crime  is  burglary  in  the  second  degree, 
which  Is  not  punished  with  death.  Also,  at 
common  law,  and  in  this  state  until  the  act 
of  1880,  buildings  within  the  curUlage,  and 
used  in  connection  with  the  dwelling  house, 
were  held  to  be  a  part  of  the  dwelling  house; 
and  the  crime  committed  In  one  of  them  was 
burglary,  and  the  punishment  death.  But 
under  the  act  of  1889,  to  break,  enter,  etc., 
such  a  house,  is  burglary  in  the  second  de- 
gree, and  the  punishment  imprisonment 
Under  the  common  law  and  the  law  of  this 
state  until  the  act  of  1889,  to  commit  the 
crime  in  a  store  house  or  other  house  where 
tbere  was  a  sleeping  apartment  regularly 
or  usually  occupied  as  such,  it  was  burglary, 
and  the  punishment  was  death.  This  was 
not  so  because  It  was  a  store  house  or  other 
bouse,  but  because  it  was  held  to  be  a  dwel- 
ling bouse,  and  the  punishment  was  death. 
But,  under  the  act  of  1889,  to  make  the  of- 
fense burglary  in  the  first  degree,  and  punish- 
able with  death,  a  breaking  and  entry  into  a 
store  house  or  other  house  where  one  reg- 
ubu'Iy  or  usually  sleeps  does  not  constitute 
bui^ary  in  the  first  degree,  unless  tne  bur- 
glar breaks  and  enters  the  sleeping  apart- 
ment A  store  house  stands  precisely  upon 
tbe  same  ground  as  any  other  house  where 
there  Is  a  sleeping  apartment  in  which  the 
crime  of  burglary  might  have  been  commit- 
ted before  the  act  of  1889,  and  must  be 
glvaa  the  same  meaning.  We  are  forced  to 
this  construction  In  order  to  give  any  mean- 
ing; to  that  part  of  the  statute  which  says, 
to  conittitute  the  crime  of  burglary  in  the 
first  degree,  it  must  be  "in  a  room  used  as  a 
sleeping  apartment  In  any  building,  and  any 
person  is  in  the  actual  occupatimi  of  said 
dwelling  bouse  or  sleeping  apartment  at  the 
time  of  the  commission  of  said  crime.  It  shall 
be  burglary  in  the  first  degree."  Were  we 
not  to  give  the  act  of  1889  this  construction. 
It  would  leave  the  law  of  burglary  the  same 
as  to  store  houses  and  other  houses  having 
a  sleeping  apartment  where  one  regularly  or 


usually  slept.  Just  as  it  was  before  the  act 
of  1889.  This  we  are  not  Justified  in  doing. 
And  the  second  subdivision  of  section  1  pro- 
vides, "If  the  said  crime  be  committed  in 
•  •  •  a  sleeping  apartment  not  actually 
occupied  by  any  cme  at  the  time  of  the  com- 
mission of  the  crime,  •  •  •  it  shall  be 
burglary  In  the  second  degree."  It  Is  there- 
fore seen  that  the  statute  makes  it  necessary 
that  the  sleeping  apartment  should  be  ac- 
tually occupied  by  some  one  at  tbe  time  the 
ofTense  Is  committed,  or  tbe  crime  Is  biu:- 
glary  In  the  second  degree,  and  thereby  dear- 
ly showing  that  such  buildings  as  store 
houses  and  other  houses  in  which  tbere  is  a 
sleeping  apartment  are  no  longer  regarded 
as  dwelling  houses,  as  there  is  a  clear  dis- 
tinction made  between  them  and  dwelling 
houses.  In  dwelling  houses  the  breaking 
and  entry  Is  burglary  In  the  first  degree,  if 
any  one  is  in  any  pait  of  the  house  at  the 
tima  In  other  houses  where  tbere  Is  a 
sleeping  apartment  the  sleeping  apartment 
must  be  broken  In  and  entered,  and  must  be 
actually  occupied. 

Tbe  question  then  comes  to  the  facts  of 
this  case  to  determine  whether  the  prisoners 
are  guilty  of  burglary  in  the  first  degree. 
There  was  a  regular  sleeping  apartment, 
which  had  been  occupied  by  the  clerk,  Alex- 
ander, for  three  years,  and  he  was  actually 
present  in  bis  sleeping  apartment  when  the 
burglarious  assault  was  made.  The  outer 
doors  and  windows  were  securely  fastened, 
and  the  door  to  his  room— his  sleeping  apart- 
ment—was open.  The  prisoners  by  trick 
and  fraud  procured  him  to  unfasten  the  door, 
when  they  forced  their  way  into  the  house 
against  his  heroic  efforts  to  prevent  them. 
Upon  their  gaining  an  entrance  In  this  way, 
they  covered  bim  with  pistols,  made  him 
throw  up  his  hands,  and  marched  him  into 
his  sleeping  apartment;  and  there,  in  his 
presence,  they  went  through  his  desk  and 
other  things,  taking  his  pistol,  purse,  and 
other  property.  They  then  marched  him  in- 
to the  store  room  at  the  muzale  of  their  pis- 
tols, where  the  tragedy  related  above  was 
enacted.  Everything  necessary  to  constitute 
the  crime  of  burglary  In  tbe  first  degree,  un- 
der the  statute  of  1889,  Is  present  and  pro- 
nounced in  this  case,  if  there  was  a  break- 
ing into  the  sleeping  apartment  And  this 
is  where,  as  we  understand,  tbe  prisoners 
rest  their  defense.  This  cannot  avail  them. 
If  the  door  to  the  sleeping  apartment  bad 
been  closed  and  fastened,  and  they  had  not 
broken  and  entered  into  it  it  may  be  their 
defense  would  have  availed  them.  But  as 
this  door  was  not  closed  (and  the  evidence 
is  that  it  rarely  ever  was),  the  outer  doors 
and  windows  were  his  reliance  and  protec- 
tion. They  were  the  doors  to  his  sleeping 
apartment  and  gave  him  the  protection  of 
tbe  law.  We  also  hold  that  Alexander's  be- 
ing carried  into  his  sleeping  apartment  by 
force,  and  under  the  Influence  of  a  loaded 
pistol  bearing  upon  him,  was  a  breaking,— 
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a  constructive  breaking,— as  'vre  do  not  un- 
dcrstand  tbat  the  statute  of  1888  makes  any 
change  in  the  law  as  to  the  mode  of  break- 
ing. MUIa  and  Gates  were  charged  with 
aiding  and  abetting,  and  were  convicted. 
We  have  examined  their  exceptions  with 
care,  and  do  not  think  they  can  be  sustained. 
So  far  as  we  can  see,  they  have  had  a  fair 
trial. 

As  we  see  no  error,  the  judgment  of  the 
court  below  Is  affirmed. 

DOUGLAS,  J.  I  concur  In  the  opinion, 
except  In  so  far  as  It  relates  to  the  defend- 
ants Mills  and  Gates.  It  appears  from  the 
evidence  that  Alexander's  bed  room  was  not 
In  the  main  store  building,  but  was  in  one  end 
of  an  annex  thereto,  with  a  door  leading  Into 
the  other  part  of  the  annex,  and  a  door  from 
there  leading  Into  the  main  store  room. 
There  was  no  opening  direct  from  the  bed 
room  Into  the  store  room,  which  could  be 
reached  only  by  going  through  the  other  part 
of  the  annex.  Both  these  doors  were  open, 
and  in  fact  were  rarely  shut  I  think  that 
the  defendants  Foster  and  Johnston  are 
gnllty  of  burglary  in  the  first  degree.  In 
view  of  their  entering  Alexander's  bed  room 
in  the  manner  they  did.  This  seems  to  me 
to  amount  to  a  constructive  breaking,— cer- 
tainly more  so  than  merely  raising  a  latch 
or  breaking  a  pane  of  glass  for  the  mere 
purpose  of  reaching  somethhig  through  the 
window.  On  the  other  hand,  even  In  the 
view  taken  by  the  majority  of  the  court,  if 
there  had  been  no  communication  at  all  be- 
tween the  bed  room  and  the  store  room,  or 
If  the  inner  door  had  been  fastened,  mere- 
ly entering  the  store  room  would  not  have 
been  burglary,  but  would  have  been  break- 
ing and  entering  a  store  house,  punishable 
under  section  996  of  the  Code.  The  defend- 
ants Foster  and  Johnston  were  guilty  of  two 
crimes,  store  breaking  and  burglary;  the 
latter  being  In  addition  to  the  former,  and 
not  necessarily  dependent  upon  it  Here 
comes  the  point  upon  which  I  differ  with  the 
court  I  cannot  recall  any  evidence  connect- 
ing Mills  and  Gates  with  any  crime,  except 
breaking  Into  the  store.  They  do  not  ap- 
pear to  hare  had  anything  to  do  with  the 
murderous  assault  upon  Alexander,  or  en- 
tering his  bed  room.  Suppose  that  Alexan- 
der had  been  securely  locked  up  in  his  bed 
room,  and  that  Foster  and  Johnston,  with- 
out disturbing  him  in  any  way,  had  merely 
broken  Into  the  store  and  stolen  a  piece  of 
meat;  would  they  have  been  gnllty  of  bur- 
glary? If  they  bad  not  l>een  guilty,  those 
waiting  outside  could  not  have  been  guilty. 
Can  we  make  aiders  and  abettors  of  one 
crime  constructively  guilty  of  another  and 
distinct  crime,  not  wltltin  the  contemplation 
of  their  original  act?  We  must  carefully 
distinguish  between  the  essential  and  the  ac- 
cidental facts  of  a  case.  The  defendants 
Mills  and  Gates  were  guilty  as  accomplices 
In  the  crime  of  store  breaking,  but  I  have 


very  grave  doubts  whettier  tliey  can  be  held 
guilty,  in  law,  of  burglary,  and  such  doubts 
I  must  resolve  In  favor  of  human  life. 

There  are  peculiar  circumstances  in  this 
case  which  may  tend  to  swerve  our  Judg- 
ment We  are  naturally  indignant  at  the  out- 
rageous assault  upon  Alexander,  whose  splen- 
did courage  and  manly  devotion  to  duty  com- 
mand our  admiration  and  respect;  bat  we 
should  not  let  our  feelings  blind  our  Judg- 
ment Those  who  committed  the  assault 
will  pay  the  penalty  of  their  lives,  but  tbose 
who  bad  nothing  to  do  with  it  and  who 
probably  never  contemplated  any  crime 
greater  Uian  tbat  of  theft,  should  be  punish- 
ed only  for  the  offense  of  which  they  are 
guilty.  If  they  are  accessories  before  the 
fact  to  the  burglary,— and  they  were  cer- 
tainly not  present  when  the  bed  room  was 
entered,— then  they  are  punishable  under  sec- 
tion 980  of  the  Code,  which  provides  tbat 
"any  person  who  shall  be  convicted  as  an 
accessory  before  the  fact  in  either  of  the 
crimes  of  murder,  arson,  burglary  or  rape, 
shall  be  imprisoned  for  life  in  the  penlten> 
tlary." 


LEA  V.  DURHAM  &  N.  R.  00.  et  al. 

(Supreme  Coort  of  North  Carolina.    Dec.  23, 
1901.) 

RAILROAOS-PBRSON  ON  TRACK-NHOLiaE.NT 
KILLING  —  OONTRIBUTORT  NBGLIOBNCB  — 
CONCURRENT    NEOLIQENCB— INSTRUCTTIONS. 

1.  Deceased  was  mn  over  and  killed  by  de- 
fendant's freight  train  about  8  o'clock  in  the 
morning,  whue  defendant  was  moving  two 
freight  cars  with  an  engine  between  them,  and 
deceased  was  standing  on  the  end  of  the  cross- 
ties  of  defendant's  road.  Defendant's  track 
was  on  one  side  of  a  public  street,  which  was 
not  regularly  used  as  a  street  there  being  a 
clear  street  of  50  feet  besides  that  portion  oc- 
cupied by  defendant's  road.  No  one  was  on 
the  front  car  in  the  direction  the  train  was 
moving  at  the  time  deceased  was  killed.  The 
train  was  running  faster  than  a  dty  ordinance 
allowed;  no  bell  was  rung  or  whistle  sounded; 
and  deceased  was  warned  by  a  friend,  but  too 
late  to  avoid  the  accident  Held,  that  it  was 
error  to  refuse  defMidanfs  instruction  that 
the  conclusion  could  not  be  reasonably  avoided 
that  plalntilf'a  intentate  was  guilty  of  contribn- 
tory  negligence. 

2.  It  was  error  to  refuse  the  Instmction  ask 
ed  for  by  defendant  to  the  effect  that  taking 
all  the  evidence  tOKether,  there  was  nothing 
which  placed  plaintiff's  intestate  at  any  dis- 
advantage as  regards  avoidance  of  the  injury, 
and  tliat,  when  such  is  the  case,  no  recovery 
can  be  had  when  each  party  is  negligent 

Douglas  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  court  Person  county; 
Shaw,  Judge. 

Action  by  John  S.  Lea,  administrator, 
against  the  Durham  &  Northern  Railroad 
Company  and  others.  The  third  issue  sub- 
mitted to  the  Jury  was  whether  plaintitTs  In- 
testate was  guilty  of  contributory  negligence. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Reversed. 

Winston  &  Fuller,  for  appellanta.  W.  W. 
Kltchln,  for  appellee. 
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FDBCHES,  C.  J.  Sidney  Lea,  the  Intestate 
of  the  plaintiff,  was  run  over  and  killed  by  de- 
fendant's freight  train  in  the  city  of  Durham, 
abont  8  o'clock  in  the  morning  on  or  abont 
the  Ist  day  of  November,  1900.  The  defend- 
ant, tor  the  purpose  of  making  up  a  freight 
train,  was  moving  two  freight  cars,  with  an 
engine  between  them,  and  the  deceased  was 
standing  on  the  end  of  the  crosa-tles  of  de- 
fendant road.  The  defendant's  track  is  on 
the  north  side  of  one  of  the  streets  of  Dur- 
ham, and  is  not  used  as  a  street,  though  per- 
sons occasionally  travel  it  on  foot,  there  be- 
ing a  clear  street  of  50  feet,  besides  that  por- 
tion occupied  by  defendant's  road,  kept  up 
by  the  city  as  a  street,  and  was  in  good  condi- 
tion at- that  time.  There  was  no  one  on  the 
front  car  In  the  direction  the  train  was  mov- 
ing at  the  time  the  Intestate  was  killed,  and 
it  waa  in  evidence  that  the  city  of  Durham 
bad  an  ordinance  against  running  a  train 
more  than  eight  miles  an  hour,  and  there  was 
evidence  tending  to  show  that  this  train  was 
mnnlng  at  a  greater  rate  of  speed  than  the 
ordinance  allowed  at  the  time  the  Intestate 
was  killed.  There  was  also  evidence  tend- 
ing to  show  that  no  bell  was  being  rung  or 
whistle  sounded  by  the  defendant  Wiley 
Weaver,  a  boy  about  14  years  old,  testified: 
"We  walked  near  the  track  about  ten  min- 
utes. We  were  going  around  to  see  the  town. 
Went  by  a  fine  house,  looked  at  the  yard, 
and  went  by  a  street  near  tbe  railroad,  and 
we  stopped  to  look  at  some  letters  on  tbe 
house,  and  then  we  stepped  out  there  to  look 
at  the  train  couple  up;  and  he  asked  me  if 
I  knew  what  the  letters  were,  and  I  told  bim 
'No,'  I  did  not;  to  come,  and  let  us  go  to 
market.  He  said  to  hold  on  a  minute;  he 
would  see  tbe  train  couple  up,  and  be  would 
go;  and  turned  around,  and  said,  'Come  on, 
I'm  in  a  hurry;'  and  be  said,  'Go  on,  I 
will  catch  yon;'  and  I  turned  and  looked 
back,  and  the  train  was  In  about  two  yards 
of  him,  and  I  told  him  to  look  out;  the 
train  would  mn  over  him;  and  that  is  all 
I  think  of.  *  *  *  Abont  the  time  I  called 
to  him,  tbe  train  struck  him  on  side,  under 
bis  arm  rather,  from  tbe  back."  There  are 
no  exceptions  noted  in  the  judge's  charge, 
but  at  the  dose  of  the  charge  he  says,  "De- 
fendant excepts  to  the  court  giving  so  much 
of  the  charge  as  Is  embraced  in  numbers  1 
to  2,  3  to  4,  and  5  to  6;"  and  upon  ex- 
amination we  find  that  no  such  numbers  ap- 
pear In  the  charge.  This  throws  upon  us 
the  burden  of  examining  the  entire  charge, 
or,  in  other  words,  makes  it  a  broadside  ex- 
ception. There  has  certainly  been  careless- 
ness In  making  up  the  case  on  appeal  or  In 
making  ont  the  transcript  of  record.  But 
the  point  in  the  case,  as  we  view  It,  seems  to 
be  BofBciently  presented  by  the  defendant's 
prayers  for  instruction  and  their  refusal  by 
the  court  There  are  quite  a  number  of 
prayers  for  Instruction  <»  the  part  of  de> 
fendant  A  number  of  them  are  refused  "ex- 
cept as  given  in  the  charge,"  and  as  the  case 


is  made  up  there  Is  nothing  to  point  us  to 
that  part  not  given;  while  a  number  of  them 
are  refused  without  any  reference  to  what  Is 
given  In  the  charge,  and  we  prefer  to  put  our 
opinion  on  those.  The  main  question,  and 
the  one  upon  which  the  case  depends,  as  we 
think,  is  the  contributory  negligence  of  plain- 
tiff's intestate;  and  this  Is  presented  by  de- 
fendant's fifth  and  seventh  prayers  for  in- 
struction, both  of  which  the  court  refused  to 
give.  The  fifth  prayer  is  as  follows:  "That 
taking  the  plaintifT's  evidence,  and  also  the 
defendant's  evidence  (which  latter  does  not 
furnish  any  contradiction  as  bearing  upon 
the  third  issue),  and  the  conclusion  could  not 
be  reasonably  avoided  that  the  plaintiff's  in- 
testate, by  his  own  negligence,  contributed 
to  cause  the  injury."  The  seventh  prayer  is 
as  follows:  "In  this  case,  taking  all  the 
evidence  together,  there  was  nothing  which 
placed  the  Intestate  at  any  disadvantage  as 
regards  avoidance  of  this  injury,  and  when 
snch  is  the  case  no  recovery  can  be  had  when 
each  party— that  is  to  say,  both  intestate  and 
the  railroad  company— were  negligent"  We 
think  the  defendant  and  the  intestate  were 
both  guilty  of  negligence.  This  was  so  found 
by  the  jury  under  the  instruction  of  the  court 
and  was  not  excepted  to.  The  intestate  was 
killed  in  broad  daylight  abont  8  o'clock  in 
the  morning.  It  is  true  be  was  killed  in  the 
city  of  Durham,  on  the  defendant's  railroad 
track,  which  is  constmcted  on  the  north  side 
of  the  street  not  nsed  as  a  part  of  the  street 
there  being  50  feet  of  said  street  in  good  con- 
dition and  unobstructed  in  any  way.  It  is 
contended  by  the  plaintiff  that  this  is  a  fact 
in  its  favor  in  determinhig  the  liability  of 
the  defendant  but  it  does  not  appear  so  to 
us.  It  may  be  a  reason  going  to  show  the 
defendant's  negligence,  but  this  does  not  help 
the  plaintiff,  as  the  defendant  Is  found  to 
have  been  negligent  And  it  may  be  a  rea- 
son why  the  intestate  should  have  exercised 
more  care,  as  he  was  In  town  on  the  rail- 
road track,  and  saw  that  the  road  was  en- 
gaged in  shifting  cars  and  making  up  a 
train.  But  this  has  but  little  to  do  with 
the  case  as  presented  to  us,  as  tbe  intestate 
was  also  found  to  be  guilty  of  negligence. 
Nor  do  we  see  that  the  testimony  of  Wiley 
Weaver  affects  the  case.  He  says  when  he 
looked  back  the  train  was  In  about  two  yards 
of  intestate,  and  struck  him  just  about  the 
time  he  called  to  him  to  look  out  or  he  would 
be  struck.  This  being  so,  the  rate  of  speed 
at  which  the  train  was  moving  could  have 
had  no  effect  It  was  too  late,  when  he 
called,  to  do  any  good,  as  the  intestate  was 
stricken  just  about  the  time  this  warning 
was  given.  Tbe  intestate  was  not  killed  at 
a  street  crossing,  nor  on  a  track  much  nsed, 
even  as  a  footway.  The  cnse  does  not  fall 
under  any  of  the  exceptions  that  require  that 
the  whlstie  should  be  sounded,  or  the  bell 
should  be  rung,  or  the  train  stopped.  He 
was  not  an  Infant  as  in  Bottoms'  Case,  109 
N.  C.  72,  13  S.  E.  738;   nor  drunk  and  down, 
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as  In  Lloyd's  Cage.  118  N.  C.  1011,  24  S.  B. 
805,  54  Am.  St  Rep.  764;  nor  prostrate  on 
the  track,  as  In  Dean's  Case,  107  N.  O.  686, 
12  S.  B.  77,  22  Am.  St  Rep.  902;  nor  on  a 
trestle,  nor  In  any  other  dangerous  situation 
putting  him  at  a  disadvantage,  as  In  Clark's 
Case,  109  N.  a  430,  14  S.  E.  43,  14  L.  R.  A. 
749,  or  McLamb's  Case,  122  N.  C.  862,  29 
S.  E.  894;  nor  was  It  hi  the  nighttime,  with 
no  headlight,  as  in  Stanly's  Case,  120  N.  a 
014.  27  S.  E.  27,  and  PurneU's  Case,  122  N. 
C.  832,  29  8.  E.  963;  nor  was  he  at  a  cross- 
ing, as  in  Edward's  Case  (at  this  term)  39 
S.  E.  730.  And  the  doctrine  of  the  last  clear 
chance— proximate  cause— does  not  arise  in 
this  case.  Both  were  guilty  of  negligence, 
and  both  were  on  equal  terma  The  intes- 
tate was  at  no  disadrantage.  He  was  on 
equal  opportunities  with  the  defendant  Neal 
V.  KaUroad  Co.,  128  N.  C.  639,  36  S.  B.  117, 
49  L.  R.  A.  684.  The  hitestate  was  unfor- 
tunately killed,  but  It  will  not  do  to  say  that 
the  railroad  company  Is  liable  In  damages 
for  every  man  killed  by  Its  trains.  So  far 
as  we  remember,  every  principle  Involved  In 
this  case  is  decided  in  Neal's  Case,  and  that 
case  must  control  this  case.  We  do  not  think 
the  plaintiff  was  entitled  to  recover  upon 
the  evidence.  There  was  another  question 
presented  by  the  case  on  appeal,— as  to  the 
receipt  given  by  the  plaintiff,— but  we  have 
not  found  it  necessary  to  consider  that  mat- 
ter. There  was  error  in  refnshig  the  fifth 
and  seventh  prayers  of  defendant  for  instruc- 
tions to  the  Jury. 
Error.    New  triaL 

DOUGLAS,  J.  (dissenting).  I  am  fmved 
to  dissent  from  the  opinion  of  the  court  I 
dissented  in  Neal  v.  Railroad  Co.,  126  N.  O. 
634,  647,  36  S.  E.  117,  49  L.  B.  A.  684,  and 
in  Stewart  v.  Railway  Co.,  128  N.  0.  517,  519, 
89  S.  E.  51.  It  is  useless  for  me  to  repeat 
now  what  I  said  therein.  In  my  opinion, 
the  court  in  the  case  at  bar  goes  far  beyond 
either  of  those  cases,  and  establishes  a  new 
and  most  dangerous  precedent  Neal's  Case 
is  cited  as  its  controlling  authority,  but  that 
case  is  authority  only  in  so  far  as  the  two 
coincide.  Beyond  that  point  it  becomes  by 
its  own  limitation  an  authority  to  the  con- 
trary. Neal's  Case  is  put  upon  the  exclusive 
groond  that  all  the  testimony  in  the  case 
was  introduced  by  the  plaintiff,  and  there- 
fore could  not  be  discredited  by  htan.  To 
prevent  any  possible  injustice  to  the  court,  I 
will  quote  its  own  words  on  page  641,  126 
N.  C,  page  117,  86  S.  B.,  and  page  685,  49 
L.  R.  A.,  which  are  as  follows:  "But  the 
court  could  not  do  that  [submit  the  case  to 
the  Jury]  without  impeaching  the  plaintiff's 
witnesses.  All  the  evidence  was  offered  by 
the  plaintiff,  and  the  defendant  had  demur- 
red to  It  This  was  an  admission  by  the  de- 
fendant that  the  evidence  was  true.  The 
plaintiff,  by  offering  the  evidence,  had  vouch- 
ed for  Its  credit  He  could  not  Impeach  Its 
credit    As  to  the  plaintiff,  it  stood  unlm- 


peached  and  unimpeachable.  It  is  true  that, 
if  the  plaintiff  offered  other  evidence  tend- 
ing to  show  the  facts  different  then  it  would 
have  become  a  matter  for  the  Jury  as  to 
which  witness  they  would  believe.  But  both 
witnesses  stand  alike  credited,  so  far  as  the 
plaintiff  or  the  party  Introducing  them  is  oon- 
oemed.  If  this  evidence,  or  any  part  of  it, 
had  been  introduced  by  the  defendant,  it 
would  have  been  the  duty  of  the  court  to 
tuhmit  it  to  the  jury,  because  the  plaintiff 
would  not  have  been  bound  to  give  credit  to 
the  defendant's  witnesses,  and  the  defendant 
could  not  give  them  credit  by  demurring  to 
their  evidence."  Is  this  any  authority  for 
the  opinion  of  the  court  in  the  case  at  bar? 
What  are  the  special  Instructions  which  the 
court  says  the  court  below  should  have  given 
to  the  Jury?  They  are  as  follows,  Including 
the  words  in  parentheses:  "That  taking  the 
plaintifTs  evidence,  and  also  the  defendant's 
evidence  (which  latter  does  not  furnish  any 
contradiction  as  bearing  upon  the  third  is- 
sue), and  the  conclusion  could  not  be  reason- 
ably avoided  that  the  plaintiff's  Intestate,  by 
bis  own  negligence,  contributed  to  cause  the 
Injury."  This,  of  course,  amounts  to  a  per- 
emptory direction  of  the  verdict,  whicb  Is 
equivalent  to  taking  the  case  from  the  Jury. 
What,  then,  becomes  of  the  rule  laid  down 
In  Neal's  Case  that,  "If  the  evidence,  or  any 
part  of  it,  had  been  introduced  by  the  de- 
fendant, it  would  have  been  the  duty  of  the 
court  to  submit  it  to  the  Jury"?  The  sev- 
enth prayer,  which  the  court  says  should  al- 
so have  been  given  to  the  Jury,  Is  as  follows: 
"In  this  case,  taking  all  the  evidence  to- 
gether, there  was  nothing  wluch  plaoed  the 
Intestate  at  any  disadvantage  as  regards 
avoidance  of  his  injury;  and  when  such  is 
the  case  no  recovery  can  be  had  when  each 
party— that  is  to  say,  both  Intestate  and  tiie 
railroad  company— were  negligent"  As  the 
defendant  Introduced  more  witnesses  than 
the  plaintiff,  again  what  becomes  of  Neal's 
Case?  The  opinion  of  the  court  says:  "The 
defendant's  track  Is  on  the  north  side  of  one 
of  the  streets,  and  Is  not  used  as  a  street 
though  persons  occasionally  travel  It  on  foot 
there  being  a  clear  street  of  fifty  feet,  be- 
sides that  portion  occupied  by  defendant's 
road,  kept  up  by  the  city  as  a  street  and  was 
In  good  condition  at  that  time."  Nearly  the 
whole  of  this  sentence  is  taken  from  the  de- 
fendant's testimony,  and  is  not  corroborated 
In  the  slightest  degree  by  the  testimony  of 
the  plaintiff.  In  the  light  of  our  decisions, 
can  we  say  that  an  afiirmatlve  issue  can  be 
answered  by  the  court  solely  upon  the  testi- 
mony of  the  party  on  whom  rests  the  burden 
of  proof?  In  other  words,  the  opinion  holds, 
in  substance,  that  his  honor  should  have  di- 
rected an  affirmative  verdict  of  contributory 
negligence  on  the  testimony  of  the  defendant 
without  leaving  to  the  Jury  even  the  ques- 
tion of  the  credibility  of  the  defendant's  wit- 
nesses. Who  has  vouched  for  the  defend- 
ant's witnesses?    Certainly  the  plaintiff  has 
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not  done  bo.  Nor  does  It  appear  tbat  the 
court  below  or  tbe  jnry  have  done  so  to  any 
appreciable  extent  I  do  not  mean  to  say 
that  the  defendant's  testimony  la  not  true, 
but  simply  that  we  have  no  right  to  pass  up- 
on its  truth.  And  yet  this  court  assumes 
their  testimony  to  be  true,  the  credibility  of 
whlcb,  under  the  uniform  decisions  of  this 
court,  la  a  question  exclusively  within  the 
province  of  the  Jury.  There  Is  another  es- 
sential difference  between  Neal's  Case  and 
that  at  bar.  Neal's  intestate  was  not  on  the 
public  highway,  and  was  therefore  a  tres- 
passer, or  at  most  a  licensee.  Here  the  In- 
testate locM  on  the  publio  highway,  and 
therefore  his  mere  presence  upon  the  track 
was  not  per  se  contributory  negligence,  nor 
even  prima  facie  evidence  ttiereof.  I  do  not 
think  It  would  be  any  evidence  at  all  unless 
he  were  negligent  In  other  respects.  (In  this 
opinion  the  italics  are  mostly  my  own,  used 
to  direct  attention  to  words  or  expressions 
on  which  I  chiefly  rely.) 

This  opinion  has  been  received  by  me  In 
tbe  closing  days  of  the  session,  too  late  to 
permit  a  full  citation  of  authorities.  In  tbe 
extreme  pressure  of  other  cases  I  can  give 
only  a  few  quotations  from  standard  author- 
ities. "When  a  railroad  is  laid  along  a  high- 
way, and  the  oars  are  restricted  to  a  mod- 
erate speed,  such  as  ordinary  vehicles  use, 
travelers  have  the  same  right  to  drive  or 
walk  upon  it  that  they  would  have  If  the 
track  were  not  tbete;  and  the  rights  of  both 
parties  are  equal."  Shear.  &  B.  Neg.  |  480. 
"As  a  general  rule,  a  railroad  company  has 
the  exclusive  right  to  use  its  own  track,  and 
one  who  goes  upon  it  without  an  invitation 
or  license  from  the  company  Is  a  trespasser. 
Bat  this  role  does  not  apply  at  highway 
crossings,  nor,  under  ordinary  drcumstances, 
(There  the  track  is  laid  longitudinally  upon 
the  surface  of  a  street,  whether  It  be  that 
of  a  commercial  or  a  street  railroad  com- 
pany. The  public,  exercising  due  care,  still 
have  a  right  to  use  the  street  And  so  the 
railroad  company,  likewise  exercising  due 
care,  has  also  the  right  to  use  that  portion 
of  the  street  upon  which  Its  track  Is  laid. 
^nieir  rights  are  in  most  respects  mutual, 
reeiproecU,  and  equal,  neither  being  superior 
or  paramount  to  tbe  other,  except  that  as 
the  company  cannot  so  readily  stop  Its  trains 
or  cars,  and  Is  confined  to  Its  track,  It  has 
the  right  of  way  of  passage  thereon,  and  per- 
sons who  are  upon  the  track  must  leave  It 
and  give  way  until  the  train  or  car  has  pass- 
ed." EUIott  Roads  &  S.  {  810.  "Where  a 
railroad  runs  along  the  surface  of  a  street 
tbe  rights  of  the  company  and  of  travelers 
must  each  be  exercised  with  due  regard  to 
tbe  rights  of  the  other  In  a  reasonable  and 
duly  careful  manner."  Id.  i  811.  The  same 
rule  Is  laid  down  In  8  Elliott  B.  B.  {  1094. 
As  the  authorities  generally  make  no  dis- 
tinction between  "commercial"  and  street 
railways,  when  laid  longitudinally  alcHig  a 
l>ut>Uc  street  where  the  public  have  a  right 


to  be,  the  case  of  Moore  v.  By.  Co.,  128  N. 
C.  405,  89  S.  E).  57,  with  the  authorities 
therein  cited,  would  seem  to  apply  to  the 
case  at  bar.  Another  material  point  relates 
to  the  continuing  negligence  of  the  defend- 
ant In  driving  its  train  at  an  unlawful  speed, 
and  faUIng  to  ring  the  bell,  and  to  have  a 
flagman  stationed  upon  the  leading  car. 
The  plaintiff  Introduced  tbe  city  ordinances, 
which  contained  the  following:  "No  train  or 
engine  shall  be  run  in  the  corporate  limits  of 
the  city  of  Durham  at  a  greater  rate  of  speed 
than  eight  miles  an  hour."  He  also  Intro- 
duced the  rules  of  the  defendant  company 
containing  the  following:  "367.  The  engine 
bell  must  be  rung  while  moving  within  the 
corporate  limits  of  towns  or  cities."  "404. 
When  a  train  is  being  pushed  by  an  engine 
(except  when  shifting  and  making  up  trains 
In  yards),  a  flagman  must  be  stationed  In  a 
conspicuous  position  on  the  front  of  the  lead- 
ing car,  to  Immediately  signal  the  engineer  In 
case  of  danger."  Can  there  be  any  doubt 
that  If  these  rules  had  beeu  observed,  the 
Injury  could  have  been  prevented?  Even  If 
tbe  Intestate  had  not  heard  the  bell,  a  brake- 
man  stationed  on  the  front  of  the  leading 
car.  If  one  had  been  there,  could  have  warn- 
ed him  off  In  time,  or  have  stopped  the  train 
If  It  were  going  less  than  eight  miles  an  hour. 
It  has  beeu  repeatedly  held  that  the  public 
have  a  right  to  presume  that  a  railroad  com- 
pany will  obey  the  law.  Shear.  &  B.  Neg.  $ 
473,  says:  "Travelers  have  a  right  to  ex- 
pect that  railroad  trains  will  be  managed  In 
conformity  to  law.  Including  statutes  and 
ordinances,  and  they  are  generally  not  neg- 
ligent in  acting  upon  the  assumption  tbat 
speed  vrlU  be  limited,  or  signals  given,  as 
required  by  law."  Elliott  Beads  &  S.,  says, 
In  section  811:  "The  violation  of  an  ordi- 
nance or  statute  requiring  a  'lookout'  or  lim- 
iting the  speed,  or  the  like,  is  at  least  prima 
facie,  if  not  conclusive,  evidence  of  negli- 
gence." See,  also,  Mitchell  v.  Electric  Co. 
(at  this  term)  39  S.  E.  801,  and  Ballroad  Co. 
V.  Ives,  144  U.  S.  408,  418,  12  Sup.  Ct  679, 
36  L.  Ed.  485. 

One  more  quotation,  and  I  am  done.  In 
BaUroad  Co.  v.  Ogler,  35  Pa.  60,  78  Am.  Dec. 
322,— a  jurisdiction  that  has  certainly  never 
shown  any  disposition  to  needlessly  hamper 
the  operation  of  a  raUroad,— the  court  says: 
"But  there  were  other  considerations  to  be 
taken  hito  account  here.  If  there  was  no 
notice  by  blowing  the  whistle,— a  thing  re- 
quired to  be  done  before  reaching  the  point 
and  usually  done,— a  traveler  accustomed  to 
expect  this  would  not  only  not  be  so  likely  to 
look  out  for  danger,  or  be  In  such  a  prepar- 
edness to  avoid  It  as  he  likewise  might  have 
been,  and  this  without  any  culpable  negli- 
gence on  bis  part;  for  If,  by  the  negligence 
or  omission  of  those  In  charge  of  the  train, 
his  vigilance  was  allayed,  they  are  not  at 
liberty  to  Impute  the  consequence  of  their 
acts  to  his  want  of  vigilance,  a  quality  of 
which    they    deprived    him.     If    their    acts 
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brought  him  within  the  boundaries  ot  peril, 
they  must  answer  for  the  results  of  that  con- 
ditloB.  If,  therefore,  he  had  a  right  to  ex- 
pect to  hear  the  whistle  sounded  at  a  suffl- 
dent  distance  from  the  crossing,  and  did  not. 
It  Is  evident  a  different  degree  of  care  or 
vigilance  might  follow.  'Care'  is  undoubted- 
ly a  relative  term,  or  rather  conveys  a  rela- 
tive Idea  as  to  the  degree  necessary  to  be 
observed  under  circumstances.  It  is  differ- 
ent, certainly,  when  there  is  reason  to  ap- 
prehend danger,  from  that  degree  to  be  ex- 
ercised where  it  is  not  to  be  apprehended." 
It  may  be  said  that  there  is  no  evidence  that 
the  intestate  knew  of  any  such  rules  or  or^ 
dinances.  There  is  no  evidence  that  be  did 
not  He  Is  not  here  to  answer.  His  month 
has  been  closed  forever  by  the  defendant  I 
respectfully  dissent  from  the  opinion  of  the 
court 

CLARK,  J.,  concurs  in  the  dissenting  opin- 
ion. 


STATE  V.  HUNT. 

(Supreme  Court  of  North  Carolina.    Dee.  23, 

190L) 

BMPLOTMBMT  AGENTS  —  TAX— FOLICB  RBQU- 
LATION  —  CONSTITUTMWAl.  LAW  —  INTER- 
STATE COMMBRCB. 

1.  Laws  1901,  c.  9,  |  81,  providing  a  tax  of 
$25  on  every  person  engaged  in  procuring  la- 
t>orers  to  accept  employment  in  anoUier  state, 
as  a  tax  on  such  trade  or  baainess.  Is  not  in 
conflict  with  the  state  constitution  (article  5,  g 
3),  authorizing  a  tax  on  trades,  professions, 
etc. 

2.  Laws  1901,  c  9,  S  84,  imposing  a  tax  of 
$25  on  persona  engaging  laborers  to  work  in 
anqther  state,  is  a  proper  exercise  of  the  po- 
lice power  of  the  state. 

3.  The  tax  of  $25  imposed  by  Laws  1901,  c. 
9,  {  81,  on  persons  engaging  laborers  to  work 
in  another  state,  is  not  unreasonable  as  to 
amount. 

4.  Laws  1901,  c.  9,  I  81,  prescribes  a  tax  of 
$26  OB  every  person  engaged  in  procuring  la- 
borers to  accept  employment  in  another  state; 
nnd  section  104  provides  that  such  tax  shall  be 
paid  for  every  separate  location  in  which  the 
business  is  conducted.  Held,  that  the  tax  is  re- 
quired for  each  town,  city,  or  village  where 
the  business  is  conducted  as  a  separate  busi- 
ness, requiring  the  personal  attention  of  the 
agent  or  bis  subagent 

5.  Laws  1901,  c.  9,  I  84,  imposing  a  tax  of 
$25  on  every  person  engaged  in  procuring  la- 
borers to  accept  employment  in  another  state, 
does  not  violate  the  constitution  of  the  United 
States,  or  interfere  with  interstate  commerce. 

Furches,  C.  J„  and  Oook,  J.,  dissenting. 

Appeal  from  superiMr  court,  Forsyth  coun- 
ty;   Starbuck,  Judge. 

Charles  Hunt  was  convicted  of  carrying  on 
the  businoss  of  an  emigrant  agent  wlt^ont 
having  first  paid  the  license  tax,  and  appeals. 
AfSnned. 

Holton  &  Alexander,  for  appellant   Brown 

Shepherd,  for  the  State. 


CLARK,  J.    The  defendant  is  Indicted  tat 
acting  as  "emigrant  agent.  In  procuring  la- 


borers to  accept  employment  In  anotlier 
state,"  without  having  obtained  a  license  as 
emigrant  agent  The  special  v»dlct  finds 
that  "the  defendant  has  been  getting  hands 
to  work  for  the  Norfolk  &  Western  Railway 
Company  in  the  states  of  Virginia  and  West 
Virginia,  that  he  has  been  engaged  In  the 
business  of  obtaining  hands  to  accept  em- 
pIoymiNit  in  another  state,"  and  that  on  de- 
mand he  refused  to  pay  said  tax.  Tlie  statute 
provides  (Laws  1901,  c  9,  f  84),  "On  eveiy 
emigrant  agent  or  person  engaged  in  procur- 
ing laborers  to  accept  employment  In  anoth- 
er state,  a  tax  of  $25:"  section  101,  same 
chapter,  prescribes,  "Every  indlvidnal  or  firm 
carrying  on  or  condnctlng  elOier  of  the  trades 
or  business  upon  which  a  specific  amount  of 
license  tax  Is  levied,  shall  pay  the  required 
license  tax  for  every  separate  location  In 
which  the  trade  or  business  is  conducted, 
unless  otherwise  herein  provided;"  and  sec- 
tion 102  authorizes  the  county  to  "levy  the 
same  tax  and  no  more."  The  defendant  mov- 
ed In  arrest  of  Judgment  on  the  ground  that 
the  act  Is  In  violation  of  the  federal  consti- 
tution, because  (1)  it  Is  contrary  to  the  Inter- 
state commerce  clause  (article  1,  {  8,  d.  3); 
(2)  that  it  Impairs  the  privileges  of  the  citi- 
zens of  one  state  in  other  states;  (3)  because 
it  wrongfully  affects  the  functions  and  oper- 
ations of  the  federal  government;  (4)  for 
"these  and  other  reasons"  the  act  is  void. 
The  points  thus  presented  have  been  recent- 
ly decided  by  the  United  States  snpreane 
court  WiUiams  v.  Fears  (Dec.  10,  1900)  179 
U.  S.  270,  21  Sup.  Ot  128,  43  L.  Ed.  186.  The 
Georgia  statute  there  called  in  question  Im- 
posed a  tax  "upon  each  emigrant  agent  or 
employer  or  employ^  of  such  agents,  doing 
business  in  this  state,  the  snm  of  five  hun- 
dred dollars,  for  each  county  in  whicb  busi- 
ness Is  conducted."  It  Is  held  In  the  opinion 
by  Fuller,  C.  J.:  That  this  tax  "upon  emi- 
grant agents  (meaning  persons  engaged  in 
hiring  laborers  to  be  employed  beyond  tlie 
limits  of  the  state)  does  not  amonnt  to  snch 
an  Interference  with  the  freedom  of  transit 
or  of  contract  as  to  violate  the  federal  consti- 
tution; nor  does  It  deny  tiie  equal  protection 
of  the  laws  because  the  business  of  hiring 
persons  to  labor  within  the  state  Is  not  sub- 
jected to  a  like  tax.  That  these  labor  con- 
tracts are  not  In  themsalTes  interstate  com- 
merce, nor  Is  the  tax  upon  such  occupation  a 
burden  upon  such  commerce"  Hie  opinion 
further  holds  that  "the  business  Itself  Is  of 
such  nature  and  Importance  as  to  Justify  the 
exercise  of  the  police  power  In  its  regula- 
tion." The  opinion  Is  so  full  and  complete  as 
to  render  unnecessary  any  discussion  by  us. 

l^e  defendant  also  demurred  to  the  indict- 
ment that  It  was  In  conflict  with  the  state 
constltatlon,  in  that  (1)  U  Is  not  such  a  tax 
as  Is  authorized  to  be  levied  by  article  6,  i 
S,  of  the  state  constitution;  (2)  becanse  It  re- 
stricts a  harmless  occupation;  (3)  that  it 
prescribes  no  supervision  of  the  business, 
and  is  therefore  not  an  exerdse  of  the  police 
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power;  (4)  because  of  the  onreasonableness 
of  the  license  fee.  The  tax,  If  regarded  as  a 
tax  upon  a  trade  or  business,  is  within  the 
terms  of  section  3,  art  5,  of  the  constitution 
of  North  Oerollna.  It  Is  not  a  restriction  up- 
on the  business,  any  more  than  any  other 
tax  upon  trades  and  professions.  That  it  can 
also  be  nphdd  as  an  exercise  of  the  police 
power  Is  decided  in  the  above-cited  case  in 
179  U.  S.,  21  SiQ).  Ot.,  46  L.  Ed.  The  reason- 
ableness (»  unreasonableness  of  the  tax  is 
a  matter  tor  the  legislature,  not  for  the 
court&  Tied.  Llm.  |  101,  p.  277.  It  is  only 
when  the  license  fee  Is  exacted  solely  as  a 
p<dlce  retrulatlon  that  the  court  can  consider 
whether  it  is  so  unreasonable  as  to  amount 
to  a  prohibition,  and  that  only  as  to  yocatious 
Trtaich  cannot  be  prohibited.  And  In  no  as- 
pect could  we  hold  this  tax  to  be  an  unresr 
Bonable  one  In  amount  We  understand  the 
l^islatlve  Imposition  of  "$25  f<H:  every  sepa- 
rate location  In  which  the  trade  or  business 
is  conducted"  to  mean  each  town,  city,  or 
village  where  the  business  Is  conducted  as  a 
separate,  distinct  business,  requiring  the  per- 
sonal attention  of  the  agent  or  his  subagent 
Only  those  counties  in  which  such  subagen- 
cies  are  operated  can  levy  a  tax,  and  thai 
only  tu  duplicate  the  $25,  levied  by  the  state. 
It  does  not  appear  that  the  defendant  oper- 
ated in  more  than  one  county  and  one  town, 
and,  indeed,  the  Judgment  only  requires  the 
defendant  to  pay  $50,— "the  tax  he  should 
have  paid"  and  the  costs.  It  is  also  by  sec- 
tion 106  of  said  chapter  9,  Laws  1001,  made 
the  duty  of  the  sheriff  in  all  cases  of  convic- 
tion for  failure  to  pay  the  license  tax  on  any 
business,  occupatlmi,  etc.,  to  collect  before  ft 
Justice  of  the  peace  a  penalty  of  $50  for  the 
benefit  of  the  public  schools.  The  defendant 
relies  principally  upon  State  v.  Moore,  118  N. 
G.  607.  18  S.  EL  342,  22  U  R.  A.  472;  bat 
that  case  was  decided  upon  an  entirdy  dif- 
ferent state  of  facts,  and,  so  far  as  any  ex- 
pressions therein  conflict  with  what  Is  said 
in  the  above-cited  case  in  179  D.  S.,  21  Sup. 
Ct,  45  L.  Ed.,  or  with  tills  opinion,  it  Is  over- 
ruled. 

It  is  a  matt«  of  some  Inconsistency  thai 
the  defendant  professing  to  act  as  agent 
representing  the  Norfolk  &  Western  Railroad 
Company,  should  be  appealing  to  this  court 
as  a  pauper.  From  the  special  verdict  it 
wonld  seem  he  was  not  the  agent  of  the 
company,  but  a  contractor  agreeing  to  find 
and  ship  hands  for  a  specified  consideration. 

N«  error. 

MONTGOMERY,  J.  I  concur  in  the  opin- 
ion of  the  court  on  the  single  ground  that 
the  defendant  was  exercising  a  trade,  and 
the  act  of  the  legislature  Imposing  a  tax  of 
$25  on  that  trade  was  constitutional.  Ar- 
ticle 6,  I  3,  Const;  State  v.  Worth,  116  N. 
a  1007,  21  8.  B.  204.  It  Is  a  tax,  pure  and 
simple.  It  is  found  In  the  revenue  act  (chap- 
ter 9,  I  84,  of  the  Acts  of  1901),  and  Is  there 
called  a  "tax." 


DOTTGLAS,  J.  I  concur  in  the  Judgment 
of  the  court  that  the  tax  is  constltutienal, 
because  it  seems  to  me  to  come  within  the 
expressions  "trades"  and  "professions,"  used 
in  section  3,  art  5,  of  the  constitution.  I 
am  not  disposed  to  strictly  construe  those 
words  as  referring  only  to  the  "learned 
professions,"  which  are  said  to  be  theology, 
law,  and  medicine.  Such  a  construction 
would  exclude  many  occupations  that  have 
always  been  regarded  as  legitimate  subjects 
of  taxation  under  the  form  of  license.  I 
think  the  definition  most  probably  contem- 
plated by  the  constitution  is  the  following, 
taken  from  Webster:  A  profession  is  said  to 
be  "that  of  which  one  professes  knowledge; 
tbe  occupation,  if  not  mechanical,  agricul- 
tural, or  tbe  like,  to  which  one  devotes  one'i 
self;  the  business  which  one  professes  to  un- 
derstand, and  to  follow  for  subsistence." 
On  the  other  hand.  It  is  said  that  "trade 
comprehends  every  species  of  exchange  or 
dealing,  either  In  the  produce  of  land,  in 
manufactures,  in  bills,  or  in  money;  but  It 
Is  chiefly  used  to  denote  tbe  barter  or  pur- 
chase and  sale  of  goods,  wares,  and  mer- 
chandise, either  by  wholesale  or  retail." 
Neither  of  these  words  is  equivalent  to  "oc- 
cupation," in  its  general  sense.  Therefore 
I  do  not  think  that  a  farmer  or  a  carpenter 
could  be  taxed  as  such,  although  one  trading 
or  dealing  in  the  products  of  either  might 
be  liable  as  a  trader.  In  the  case  at  bar,  if 
tbe  defendant  had  acted  only  as  the  agent 
of  one  principal,  I  would  doubt  his  guilt; 
but  as  he  appears  to  hare  engaged  hands 
for  more  than  one,  I  think  It  may  be  said  to 
be  his  profession.  As  be  must  necessarily 
travel  from  place  to  place  to  hunt  up  hands. 
It  seems  to  me  that  the  tax  applies  to  the 
county.  I  do  not  see  any  other  construction 
that  would  be  reasonable,  and.  If  the  law 
must  be  construed  so  as  to  Impose  an  unrea- 
sonable and  prohibitory  tax,  tben  I  think  it 
would  be  unconstitutional.  It  does  not  seem 
to  me  to  be  necessary  to  interfere  with 
Moore's  Case.  I  freely  admit  that  In  the 
sense  used  In  the  federal  decisions,  this 
clearly  comes  within  the  police  power  of  the 
states;  but  the  constitution  of  this  state  is 
equally  binding  upon  us  as  that  of  the  Unit- 
ed States,  where  there  is  no  confiict,  and  It 
is  the  former  which  we  are  now  construing. 

FT/RCHBS,  O.  J.  I  do  not  concur  in  the 
opinion  of  the  court  If  article  5,  S  3,  of  the 
constitution,  authorizes  this  tax,  I  see  no  re- 
striction upon  the  legislative  power  of  taxa- 
tion, except  taxes  on  properties,  moneys,  and 
stocks,  which  shall  be  uniform.  If  it  can 
tax  a  man  for  hiring  hands  to  work  on  a 
railroad  In  another  state,  why  not  for  hiring 
them  to  work  on  such  roads  In  this  state? 
And,  If  It  can  tax  a  man  for  hiring  hands 
to  work  on  a  railroad  in  this  state,  why  can 
it  not  tax  a  man  for  hiring  hands  to  work  In 
a  factory  or  upon  bis  farm?  Indeed,  why 
may  it  not  tax  a  man  who  is  "engaged"  In 
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farming  or  canrylng  on  a  farm?  Tbat  Is  a 
buftlness,  and  to  hire  hands  Is  to  procure 
hands.  This  law  provides  that  "on  every 
Amlgrant  agent  or  person  engaged  In  procur- 
ing laborers  to  accept  employment  In  anoth- 
er state,"  etc.  An  emigrant  agent  may  be 
such  a  calling  or  business  as  might  be  taxed. 
But  in  my  opinion,  one  may  engage  In  em- 
ploying hands  without  being  an  agent;  and, 
if  he  does,  I  do  not  believe  the  constitution 
will  allow  him  to  be  punished  as  a  criminal 
for  so  doing.  Under  this  Indictment  It  was 
not  necessary  to  show  that  the  defendant 
was  the  agent  of  the  Norfolk  &  Western 
Railroad  Company,  to  make  him  guilty;  but 
It  was  Bufticient  to  show  that  he  procured 
(employed)  bands  "to  work  In  another  state." 
How  many  did  he  have  to  employ  (procure) 
to  make  him  a  criminal,— two  or  three?  And 
he  is  to  be  liable  for  this  tax  and  to  indict- 
ment for  "every  separate  location  where  it 
Is  carried  on."  What  is  meant  by  "every 
separate  location"?  Is  It  every  place  where 
he  may  hire  a  hand?  If  so,  with  the  right 
«f  the  county  to  duplicate  the  state  tax,  it 
may  become  larger  than  that  of  the  act  of 
1S91,  which  was  declared  to  be  unconstitu- 
tional. State  V.  Moore,  118  N.  C.  697, 18  S.  B. 
342,  22  L.  R.  A.  472.  It  Is  Stated  In  tbe 
opinion  of  the  court  that  It  means  "each 
town,  city,  or  village"  where  the  business  Is 
conducted.  By  what  authority  this  Is  said, 
I  do  not  know,  as  neither  "town,"  "city," 
nor  "village"  Is  mentioned  In  tbe  act  If  the 
act  had  said  "In  each  county,"  I  would  have 
known  what  it  meant  But,  when  It  says  In 
"each  locality,"  I  do  not  know  what  it 
means.  Nor  do  I  I>eUeve  a  revenue  act  Is  a 
police  regulation.  It  is  admitted  In  the  opin- 
ion of  the  court  that  In  order  to  sustain  this 
conviction.  It  Is  necessary  to  overrule  State 
V.  Moore,  supra.    This  I  am  not  willing  to  do. 

COOK,  J.,' concurs  in  the  dissenting  opin- 
ion. 


ALPINE  OOTTTON  MILLS  v.  WEIL  et  al. 
(BANK  OF  OPELlKA,  Intervener). 

(Supreme  Court  of  North  Carolina.    Dec.  23, 
1901.) 

ATTACHMENTS  —  JURISDICTION  —  NONRESI- 
DENTS—WARRANT AND  SUMMONS— PUBLICA- 
TION—AMOUNT  OP  CLAIM— INTERVENERS— 
TITLE  TO  PROPERTY— BURDEN  OP  PROOB*— 
StTFPICIENCT  OP  EVIDENCE— LIMITED  IN- 
TEREST—SEPARATE     TRIAL— INSTROOTIONB. 

1.  Under  Code,  §  352,  providing  that  in  at- 
tachment the  publication  of  the  warrant  and 
summons  shall  state  the  amount  of  the  claim, 
service  by  publication  gives  jurisdiction  oifly 
over  tbe  property  attached  to  the  extent  of  its 
value,  not  exceeding  the  amonnt  claimed  in 
such  publication. 

2.  In  attachment  wherein  an  intervener 
claiming  title  to  the  property  attached  is  in- 
terested only  in  the  issue  of  title,  it  rests  in 
the  discretion  of  the  court  whether  such  inter- 
vener be  given  a  separate  trial  or  not. 

3.  In  attachment  in  which  defendants  fall 
to  appear,  and  judgment  by  default  being  tak- 


en against  them,  the  only  Issae  as  to  them  ia 
as  to  the  damages,  an  intervener  claiming  tbe 
attached  [>roperty  has  no  right  to  interfere  be- 
tween plaintiff  and  defendant. 

4.  In  attachment  in  whi<^  an  intervener 
claims  the  property,  the  burden  ia  upon  him  to 
affirmatively  establish  his  title. 

5.  A  firm  shipped  cotton  to  plaintiff,  and 
drew  a  sight  draft  for  its  value,  with  bill  of 
lading  attached,  in  favor  of  the  Bank  of  O. 
While  tbe  cotton  was  in  the  hands  of  the  rail- 
road company,  plaintiff  sued  die  firm  and  at- 
tached tbe  cotton,  and  the  Bank  of  O.  inter- 
vened. The  intervener  showed  that  one  of  the 
firm  was  a  director  in  the  bank,  and  tbe  firm 
owed  the  bank,  and  that  the  bank  received 
the  draft,  but  neither  cashed  it  nor  credited 
it  upon  the  firm's  debt  but  credited  the  firm 
with  the  proceeds  of  the  draft,  with  the  right 
to  charge  it  back  in  case  tbe  draft  was  uncol- 
lected; and  when  payment  was  refused,  and 
the  draft  was  returned,  it  was  charged  back, 
and  that  the  bank  intervened  at  the  request  of 
the  firm,  who  were  stockholders  in  the  bank. 
Bcid,  that  an  instruction  that,  if  the  jury  be- 
lieved the  evidence,  the  bank  had  failed  to  es- 
tablish title,  was  proper. 

Appeal  from  superior  court  Burke  coun- 
ty; TImberlake,  Judge. 

Action  for  damages  and  attachment  by 
tbe  Alpine  Cotton  Mills  against  Weil  Bros, 
and  others,  the  Bank  of  Opelika  Intervening. 
From  a  judgment  in  favor  of  plaintiff,  it 
and  the  Bank  of  Opelika  appeal.     Affirmed. 

E.  J.  Justice  and  J.  T.  Perkins,  for  plain- 
tiff. Avery  &  Ervln  and  S.  J.  Erviu,  for  In- 
tervener. 


COOK,  J.  WeU  Bros,  shipped  to  plaintiff 
50  bales  of  cotton,  and  drew  a  sight  draft 
upon  plaintiff  for  the  value  of  the  cotton, 
wltb  bill  of  lading  attached,  in  favor  of 
appelant  Bank  of  Opelika.  Well  Bros,  and 
the  Bank  of  Opelika  were  nonresidents  of 
this  state,  being  residents  of  tbe  state  of 
Alabama;  and  plaintiff  resided  at  Morganton, 
in  this  state.  Upon  arrival  of  the  cotton  in 
Morganton,  and  while  It  was  In  the  posses- 
sion of  the  Southern  Railway  Company, 
plaintiff  instituted  an  action  against  Weil 
Bros.,  wherein  it  claimed  that  tbey  were  lia- 
ble to  It  in  the  sum  of  $5(X)  on  account  of 
damages  resulting  from  a  former  transaction 
In  the  purchase  of  200  bales  of  cotton  pur- 
chased from  them,  and  sued  out  an  attach- 
ment against  said  60  bales  of  cotton,  and 
caused  It  to  be  levied  upon  tbe  same  while 
In  i>os8ession  of  the  Southern  Railway  Com- 
pany, and  caused  the  summons  and  warrant 
of  attachment  to  be  served  upon  said  Weil 
Bros,  by  publication  (as  they  could  not  be 
personally  served),  wherein  they  were  no- 
tified that  the  amount  claimed  was  $500. 
Well  Bros,  entered  a  special  appearance  be- 
fore tbe  derk  of  the  superior  court  and 
moved  to  dismiss  the  attachment  and  set 
aside  the  order  of  publication  for  Irregu- 
larities or  defects  ai^earlng  in  the  affidavit 
in  the  proceedings,  which  motion  was  over- 
ruled by  the  clerk,  and  defendants  appealed 
to  tbe  superior  court  Tbe  Bank  of  Opelika 
intervened  in  the  action,  claiming  title  to  tbe 
cotton  by  reason  of  the  sight  draft  wltb  tbe 
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bin  of  lading  attached.  Plaintiff  filed  Its 
complaint  alleging  damage  to  the  amoont  of 
1900,  and  defendant  bank  (Intervener)  filed 
Its  answer  setting  up  title  In  itself.  Upon 
reaching  the  case  for  trial,  Well  Bros,  again 
€ntered  a  special  appearance,  and  moved  to 
dismiss  the  action  and  vacate  the  attach- 
ment proceedings,  which  motion  was  over- 
ruled, and  they  declined  to  enter  a  general 
appearance,  and  did  not  forthM'  defend  said 
action.  Intervener  banlc  asked  a  separate 
trial  as  to  the  bank's  title,  which  was  refused 
by  the  court,  and  it  excepted.  This  was  the 
first  exception.  Upon  the  trial  the  court  sub- 
mitted the  following  issues  to  the  jury:  (1) 
What  amount  is  the  plaintiff  entitled  to  re- 
cover of  defendant  firm  of  Well  Bros.?  (2) 
Was  the  cotton  attached  by  plaintiff  the 
property  of  the  Bank  of  Opelika,  intervNier, 
when  attached?  His  honor  instructed  the 
lut7  that  the  burden  was  upon  the  interven- 
er to  establish  title  to  the  property,  and  that. 
If  they  believed  the  evidence,  the  bank  had 
failed  to  establish  title  in  itself,  to  which  tbe 
bank  excepted.  This  is  the  second  excep- 
tion. The  jury,  under  the  instructions  of  tbe 
court,  answered  both  issues  in  favor  of  tbe 
plaintiff,  and  upon  motion  of  intervene:  for 
a  new  trial  the  motion  was  denied,  and  ex- 
ception taken.  This  was  the  third  excep- 
tion. The  bank  appealed.  The  Jury  assess- 
ed plaintiff's  damages  at  $667.66.  There- 
ap<»i  plaintiff  moved  for  Judgment  for  $667.- 
66  npon  the  verdict,  and  bis  honor  refused  to 
render  Judgment  for  that  amount,  but  did 
render  Jndgment  for  $600,  as  claimed  In  the 
attachment  proceedings  and  in  the  summMis 
as  published,  to  which  idalntiff  excepted  and 
appealed.  So  this  case  Is  heard  upon  the 
apiieals  of  plaintiff  and  intervener  bank,  up- 
on their  respective  exceptions,  and  we  sus- 
tain the  rulings  of  bis  honor  In  both  appeals. 
The  service  by  publication  gave  the  court 
Jurisdiction  over  the  property  attached  (and 
not  over  the  person)  to  the  extent  of  its 
value,  not  exceeding  the  amount  claimed  in 
the  publication.  The  object  of  the  publlcar 
tion  Is  to  inform  the  defendant  of  the 
amotmt  claimed,  and  that  his  property  with- 
in the  Jurisdiction  is  sought  to  be  condemned 
to  pay  that  amount  Being  Informed  by  the 
publication  of  the  amount  claimed,  and  It 
being  true,  the  defendant  might  content  him- 
self with  the  proceedings,  and  allow  that 
amoant  collected  out  of  his  property;  for  it  is 
expressly  required  by  section  352  of  the  Code 
that  said  publication  (of  tbe  warrant  of  at- 
tachment and  summons)  "shall  state  •  *  • 
the  amounts  of  the  claims."  The  intervener's 
exceptions  cannot  be  sustained:  (1)  Because 
it  was  interested  in  one  issue  only,— "Was 
the  cotton  attached  by  plaintiff  its  property 
when  attached?"— and  that  issue  was  sub- 
mitted. So  It  was  not  Its  right  to  have  a 
separate  trial  as  to  that  unless  the  coort, 
in  the  exercise  of  Its  discretion,  should  so 
order.    Blair  v.  Fury  ear,  87  N.  C.  101;  Code, 


U  331,  875.  (2  and  S)  being  considered  to- 
gether: Because  Weil  Bros,  having  failed 
to  appear  and  answra:,  and  Judgment  by  de- 
fault being  taken  against  them  for  want  of 
an  answer,  as  to  them  the  only  issue  was 
the  quantum  of  damages.  And  the  Inter- 
vener had  no  right  to  interfere  in  the  action 
or  remedy  between  plaintiff  and  defendant. 
It  was  none  of  its  business.  First  Nat  Bank 
V.  Ashevllle  Furniture  &  Lumber  Co.,  120 
N.  C.  475,  20  S.  IS.  927.  The  bank,  being  the 
Intervener  and  actor,  the  burden  of  proving 
its  title  to  the  property  levied  on  was  upon 
It  to  show  the  affirmative  (Wallace  v.  Robe- 
son, 100  N.  G.  206,  6  S.  E.  660),  and,  if  there 
was  no  evidence  to  sustain  its  title,  it  was 
the  duty  of  the  court  to  so  bistruct  the  Jury. 
And  tbe  evidence  sent  up  in  the  rec(»d  sus- 
tains his  honor  in  so  ruling.  The  evidence 
relied  upon  is  that  one  of  the  members  of 
the  firm  of  WeH  Bros,  was  a  director  in  the 
bank,  and  the  firm  owed  the  bank  for  mon- 
ey advanced  in  buying  cotton.  When  this 
shipment  of  50  bales  was  made,  Well  Bros, 
drew  on  the  consignee,  the  plaintiff,  with  bill 
of  lading  attached  to  the  draft,  for  the  value 
of  the  cotton  in  favor  of  the  bank.  The 
bank  did  not  cash  the  draft  not  did  it  ac- 
cept the  same  in  settlement  of  Weil  Bros.' 
indebtedness,  or  any  part  thereof,  but  sim- ' 
ply  credited  them  with  the  amount  of  the 
draft  (less  discount  charges  for  collection), 
"with  the  right  on  the  part  of  the  bank  to 
charge  it  back  to  Weil  Bros,  in  case  the 
draft  was  returned  not  collected";  and  the 
bank  "sent  the  draft  with  bill  of  lading  at- 
tached, for  collection,  to  Its  representative  at 
Baltimore,"  with  "Collection"  stamped  on 
Its  face.  When  payment  was  refused  by  the 
drawee,  and  the  draft  returned,  it  was  char- 
ged back  against  Well  Bros.  No  money 
passed,  nor  did  Well  Bros,  draw  against  the 
amount  credited,  nor  could  the  bank  officers 
remember  whether  they  returned  the  draft 
and  bin  of  lading  to  Weil  Bros,  after  it  was 
returned  to  them.  The  bank  Intervened  in 
this  action  upon  the  request  of  Well  Bros, 
for  the  benefit  of  Well  Bros.,  who  were 
stockholders  In  the  bank.  Now,  then,  it 
seems  clear  to  us  from  the  evidence  of  the 
Intervener  that  it  did  not  pay  anything 
of  value  for  the  draft  with  bill  of  lading  at- 
tached, and  did  not  become  the  owner  of  the 
same.  Its  possession  was  that  of  an  agent 
to  collect  and  when  the  draft  was  returned 
the  credit  originally  entered  was  canceled 
by  charging  it  back,  thus  placing  the  parties 
in  the  same  position  that  they  originally  oc- 
cupied; and  Well  Bros,  then  had  a  right  to 
demand  and  maintain  an  action  against  the 
bank  for  the  bill  of  lading  and  return  of  its 
draft.  The  principle  herein  involved  is  fully 
discussed  and  settled  In  Packing  Co.  v.  Da- 
vis, 118  N.  C.  648,  24  S.  E.  366,  and  Boy- 
kin  V.  Bank,  118  N.  O.  560,  24  S.  E.  357. 

There  being  no  error,  the  Judgment  below 
Is  affirmed. 
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(Sapreme  Court  of  North  Carolina.     Dec.  28, 

1901.) 

PORQBRY— INDICTMBNT— 8UFPICIENOT— MUlr- 
TIFAKIOUSNHSS— ABKEST  OF  JUDGMENT. 

1.  The  objection  that  there  ia  no  evidence 
that  defendant,  charged  to  have  uttered  and 
"shown  fortti  in  evidence"  a  forged  inBtrument, 
did  exhibit  snch  instrument  in  evidence,  can- 
not be  raised  by  motion  in  arrest  of  a  judg- 
ment, as  such  motion  is  restricted  to  mattors 
appearing  on  the  face  of  the  indictment. 

2.  An  mdictment  which  charges  that  defend- 
ant did  utter,  publish,  and  show  forth  in  evi- 
dence a  certain  forced  instrument  is  sufficient 
to  sustain  a  conviction  on  proof  that  he  utter- 
ed and  pulilished  the  instrument,  and  is  not 
maltifarious  in  charging  that  it  was  shown 
forth  in  evidence,  but  the  latter  clause  will  be 
rejected  as  surplusage. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Buncombe 
county. 

Joseph  F.  Jarris  was  convicted  of  the 
crime  of  forgery,  and  on 'refusal  of  motion 
for  arrest  of  Judgment  he  appeals.    Affirmed. 

The  Indictment  alleged  that  accused  "false- 
ly and  feloniously  did  utter  and  publish  and 
show  forth  in  evidence,  and  attempt  to  em- 
ploy as  true,  a  certain  promissory  note  imder 
seal." 

Thoe.  Settle,  for  appellant  Brown  Shep- 
herd and  S^ank  Carta:,  for  the  State 

CLARK,  J.  The  defendant  was  Indicted 
for  "uttering  and  publishing"  a  certain  prom- 
issory note  (set  out  In  the  Indictment)  know- 
ing the  same  to  be  forged,  with  intent  to  de- 
fraud, etc.  There  was  no  exception  to  the  ev- 
idence or  to  the  charge.  It  appears  In  the 
case  that  there  was  no  evidence  of  "showing 
forth  in  evidence,"  and  after  verdict  the  de- 
fendant moved  "in  arrest  of  Judgment"  be- 
cause those  words  are  used  In  the  bill,  which 
charges  "did  utter  and  publish  and  show 
forth  In  evidence."  The  sole  exception  Is 
to  the  refusal  of  the  motion  to  arrest  the 
Judgment  If  it  were  essential  to  prove  both 
the  showing  forth  In  evidence  as  well  as  the 
uttering  and  publishing,  still  this  is  probably 
tbe  first  time  that  an  appelant  has  gone  on 
i-ecord  as  supposing  that  a  variance  or  a  de- 
fect of  proof  can  be  taken  advantage  of  by 
a  motion  In  arrest  of  Judgment  which  has 
till  now  always  been  restricted  to  errors  On 
tbe  face  of  the  bill,  which  Is  In  no  wise  de- 
ficient 1  BIsh.  New  Or.  Proc.  i  1285.  Be- 
sides, "an  exception  that  there  is  no  evidence 
Is  waived  If  not  taken  before  verdict"  State 
V.  Hugglns,  126  N.  C.  1036,  35  S.  E.  606,  and 
a  long  line  of  cases  cited  in  State  v.  Harris, 
120  N.  C.  578,  26  S.  E.  774,  and  Clark's  Code, 
at  page  773.  Tbe  bill  Is  good  at  common 
law  for  "uttering  and  publishing."  Archb. 
Ci".  PI.  "Forms  of  Indictment  for  Uttering 
and  Publishing."  The  addition  of  the  words 
"and  show  forth  in  evidence"  did  not  vitiate 
the  bill,  but  are  mere  surplusage,  if  the  ut- 
tering and  publishing  by  other  means  was 


shown,  as  the  Jury  find.  Being  only  <me  of 
the  methods  of  uttering  and  publishing  this 
was  a  mere  statement  of  the  transactioii  in 
different  phases  to  meet  the  dlfEerent  aqpects 
of  the  evidence^  and  was  not  tbe  cbaiglog  of 
dlfter^t  distinct  offenses,  but  the  same  of- 
fense by  different  means.  Hence  the  bill  was 
not  multifarious.  State  v.  Harris,  106  N.  C, 
at  page  686,  11  S.  E.  378,  379,  citing  sundry 
decisions;  2  Bisb.  New  Cr.  Proc.  {  434;  1 
Whart  Or.  Law,  i  727;  State  v.  Haney,  19 
N.  C,  at  page  394. 
No  error. 

DOUGLAS.  J.  (dissenting).  Tbe  defend- 
ant was  tried  upon  an  Indictment  of  wbich 
tbe  following  are  the  parts  material  to  the 
question  before  us:  "The  Jurors  tat  tbe  state 
upon  their  oath  present  that  Joseph  F.  Jar- 
yls,  late  of  the  county  of  Buncombe,  with 
force  and  arms,  at  and  In  said  county,  on  or 
about  the  1st  day  of  April,  1901,  of  his  own 
head  and  imagination,  unlawfully,  willfully, 
knowingly,  wittingly,  falsely,  and  felonious- 
ly did  utter  and  publish  and  show  forth  In 
evidence,  and  attempt  to  employ  as  true,  a 
certain  promissory  note,  •  •  •  with  Intent 
to  defraud,  then  and  there  well  knowing  that 
said  promissory  note  undtf  seal  was  false 
and  forged,  against  the  form  of  the  statute," 
etc.  The  defendant  moved  in  arrest  of  Judg- 
ment It  is  well  settled  that  such  a  motion 
can  be  sustained  only  for  error  appearing 
on  the  face  of  the  recwd;  but  I  think  that 
the  error  does  so  i^ipear  under  the  drcum- 
stanoes  of  this  case.  The  case  states  that 
"there  was  no  evidence  that  the  note  had 
ever  been  used,  or  attempted  to  be  used,  as 
evidence  in  any  Judicial  proceeding,  except 
as  the  foundation  of  this  indictment"  This 
evidently  was  Intended  to  present  and  does 
present  the  single  question  whether  the  in- 
dictment upon  its  face  charges  the  offense  for 
which  the  defendant  was  tried.  We  think 
It  does  not.  The  Indictment  confuses  two 
sections  of  tbe  Code,  neither  of  which  applies 
to  tbe  circumstances  of  this  case.  It  was  ev- 
idently Intended  to  come  under  section  1029, 
and  we  think  it  would  have  been  sufficient 
under  that  section.  If  the  defendant  had  been 
tried  for  any  such  offense.  Inasmuch  as  it 
uses  tbe  words  "show  forth  In  evidence."  It 
Is  true  it  also  uses  the  words  "did  utter 
and  publish,"  which  are  not  in  this  section, 
but  used  only  In  section  1081  as  applying  to 
bank  notes  and  checks.  These  words,  when 
applied  to  anything  but  counterfeit  money, 
are  held  to  be  equivalent  to  the  words  "show 
forth  in  evidence."  Britfs  CaSe,  14  X.  C. 
122,  is  directly  in  point  There  tbe  third  and 
fourth  cotmts  charged  the  defendant  with 
"uttering  and  publishing  as  true"  a  targei 
order  for  the  delivery  of  goods  and  nooney. 
The  court  says:  "There  seems  to  be  no  rea- 
son to  doubt  the  correctness  of  any  of  tlie 
opinions  pronounced  in  the  superior  court 
except  that  which  relates  to  the  force  of  the 
words  'utter  and  publish,'  in  the  third  and 
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fourtli  counts.  They  were  held  to  be  synony- 
mous with  'show  forth  In  evidence.'  The  for- 
mer phraseology  Is  that  of  the  statutes  re- 
lating to  counterfeit  money;  the  latter,  of 
the  acts  for  punishing  forgery  of  private  In- 
struments. The  dlflterent  subjects  may,  of 
themselves,  account  for  the  difference  of 
the  terms  used,  and  seem  to  require  a  differ- 
ent meaning.  But  there  Is  a  decisive  argu- 
ment to  be  drawn  from  St  B  Eliz.  c. 
14,  from  which  ours  Is  taken.  The  words  of 
that  statute  are  'shall  pronounce,  publish  or 
show  forth  In  evidence  [of  which  this  last 
e.^pression  alone  Is  retained  by  us]  any  sach 
false  or  forged  deed,  etc.  (except  being  attor- 
ney, lawyer  or  counsellor,  be  sball  for  his 
client  plead,  show  forth  or  give  In  evidence 
such  false  or  forged  deed,  etc.,  to  the  forging 
whereof  he  was  Hot  party  or  privy),  and  shall 
be  thereof  convicted,  etc.'  This  plainly  re- 
strains the  meaning  of  'showing  forth  or  giv- 
ing In  evidence'  to  a  giving  of  the  deed  In  ev- 
idence in  a  court  of  justice,  and  Is  altogether 
a  different  thing  from  the  mere  exhibition  of 
It  In  pals.  •  •  •  A  new  trial  must  there- 
fore be  granted,  although  the  case  seems  ful- 
ly to  Justify  a  conviction,"  etc.  I  have  quoted 
so  fully  from  the  opinion  of  Chief  Justice 
Bu£an  because  It  seems  to  so  completely  cov- 
er every  contention  In  the  case  at  bar.  It 
will  be  seen  that  it  decides  two  points:  (1) 
That  the  words  "utter  and  publish,"  when 
not  used  in  relation  to  bank  notes,  are  syn- 
onymous with  "show  forth  in  evidence";  and 
42)  that  neither  form  of  expression  Is  suf- 
flclent  to  Justify  a  conviction  for  a  mere  ex- 
hibition In  pals.  This  case  has  been  express- 
ly ai)proved  upon  this  point  in  State  v.  Stan- 
ton, 23  X.  O.  424.  It  Is  contended  that  the 
words  "show  forth  In  evidence"  may  be 
stricken  out  as  surplusage,  and  the  defend- 
ant convicted  of  the  common-law  offense. 
This  contention  is  contrary  to  the  decision 
In  Brltt's  Case,  where  the  words  "utter  and 
publish  as  true"  were  used  by  themselves, 
and  held  Insufficient  Moreover,  words  can 
never  be  stricken  out  as  surplusage  when 
striking  them  out  would  change  the  specific 
nature  of  the  offense.  We  must  remember 
that  tbe  notice  and  protection  to  the  defend- 
ant of  a  sufficient  bill  of  Indictment  are  not 
a  matter  of  grace  depending  upon  the  will 
of  the  court  or  even  that  of  the  legislature, 
but  Is  a  right  expressly  guarantied  by  the 
constitution.  Our  declaration  of  rights  says 
In  section  11:  "In  all  criminal  prosecutions, 
every  man  has  the  right  to  be  informed  of 
the  accusation  against  him."  Section  12  Is  as 
follows:  "Xo  person  shall  be  put  to  answer 
any  criminal  charge,  except  as  hereinafter  al- 
lowed, but  by  indictment  presentment  or  Im- 
peachment" If  a  bill  of  Indictment  falls  to 
charge  a  crime,  or  charges  it  too  indefinitely 
to  put  the  defendant  upon  notice,  or  in  the 
same  count  contains  divers  expressions, 
which,  by  subsequent  reconstruction  and 
elimination,  can  be  made  to  charge  any  one 
of  several  offenses.  It  utterly  falls  to  fulfill 


Its  constitutional  purpose,  and  becomes 
worthless  in  fact  and  in  law.  The  essentials 
of  a  good  bin  of  indictment  are  so  clearly 
stated  by  Chief  Justice  Taylor  in  State  v. 
Justices  of  Lenoir  Co.,  11  N.  C.  1»^  that  I 
cannot  do  better  than  reproduce  his  lan- 
guage, as  follows:  "There  are  some  rules  rel- 
ative to  indictments  which  it  is  indispensable 
to  observe,  notwithstanding  the  relaxation  In 
point  of  form  which  is  Introduced  by  the  act 
of  1811.  The  indictment  must  still  contain  a 
description  of  the  crime,  and  a  statament  of 
the  facts  by  which  It  Is  formed,  so  as  to  Iden- 
tify the  accusation;  otherwise  the  grand 
Jury  might  find  a  bill  for  one  offense  and  the 
defendant  be  put  on  his  trial  in  chief  for 
another.  Hie  defendant  ought  also  to  know 
what  crime  he  is  called  upon  to  answer,  and 
the  jury  should  appear  to  be  warranted  in 
their  conclusion  of  guilty  or  not  goilty  upon 
the  premises  to  be  delivered  to  them.  The 
court  should  also  be  enabled  to  see  on  tbe 
record  such  a  specific  crime  that  they  may 
apply  tbe  punishment  which  the  law  pre- 
scribes, and  the  defendant  should  be  protect- 
ed by  the  conviction  or  acquittal  from  any 
future  prosecution.  These  are  elementary 
mles,  which  must  be  substantially  observed." 
The  act  of  1811,  referred  to  by  the  court  is 
now  section  1183  of  tbe  Code.  In  tbe  case  at 
bar  the  defendant  was  convicted  under  an  in- 
dictment using  words  which  this  court  has 
repeatedly  construed  to  mean  "using  or  at- 
tempting to  use  as  evidence  In  a  judicial  pro- 
ceeding." It  is  stated  In  the  record  that 
there  was  no  evidence  tending  to  convict  the 
defendant  of  such  a  crime,  and  It  is  evident 
from  the  entire  proceedings  that  no  such 
crime  was  contemplated  when  the  Indlctm^t 
was  drawn.  The  defendant  is  therefore  en- 
titled to  a  new  trlaL  This  does  not  mean 
that  he  should  go  unwhipped  of  Justice  If 
guilty.  It  simply  means  that  he  Is  entitled 
to  that  protection  which  Is  thrown  around 
every  one  charged  with  crime  by  the  consti- 
tution and  the  laws  of  the  land.  I  do  not  in- 
tend In  any  respect  to  return  to  the  useless 
technicalities  of  the  common  law,  but  we 
must  preserve  those  personal  guaranties 
which  He  at  the  foundation  of  our  system  of 
jurisprudence.  It  should  not  be  difficult  for 
the  solicitor  to  draw  a  bill  of  Indictment  that 
will  fit  the  facts  of  his  case,  If  those  facts 
justify  a  conviction;  and  thus  the  ends  of 
justice  will  be  met  without  Infrhiging  upon 
tlie  rights  of  the  citizen. 
New  trial. 


BBNKDICT  et  al.  v.  JONES  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  23, 

1801.) 

DEEDS— MARRIED  WOMAN— PRIVATK  EXAMI- 
NATION—EVIDBNCB. 
1.  Acts  1889,  c.  388,  providing  that  no  deed 
by  husband  and  wife  in  which  the  privy  csam- 
InatioD  of  the  wife  is  certified  as  prescribed 
shall  be  deemed  invalid  because  obtained  by 
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dnreaa  or  undue  influence,  unless  the  grantee 
had  notice  of  or  participated  in  the  same,  does 
not  preyent  investigation  as  to  wliether  a  pri- 
vate examination  to  such  deed  was  taken  hy 
the  clerk,  or  whether  it  fulfilled  the  require- 
ments of  the  law,  though  the  grantee  may  nave 
had  no  knowledge  of  any  insufficiency. 

2.  Where  the  evidence  shows  that  a  mar- 
ried woman,  in  legal  effect,  acknowledged  in 
her  private  examination  that  she  signed  a  deed 
free&  and  voluntarily,  the  acknowledgment  is 
valid,  though  the  language  of  the  statute  was 
not  employed  in  making  it,  and  though  she 
stated  tnat  she  did  not  know  what  the  paper 
contained,  but  that  she  could  read  and  write, 
and  was  under  no  fear  or  undue  influence. 

Appeal  from  superior  court,  Buncombe 
county;   Moore,  Judge. 

Action  by  Mary  E.  Benedict  and  another 
against  H.  C.  Jones  and  others.  From  the 
Judgment,  both  parties  appeal.    Berersed. 

J.  C.  Martin  and  F.  U.  Busbee,  for  appel- 
lants.   Locke  Craig,  for  appellees. 

MONTOOMBBY,  J.  This  action  was 
broDght  to  recover  possession  of  a  lot  of  land 
in  the  possession  of  the  defendants.  On  the 
4th  day  of  August,  1891,  the  defendant  H.  0. 
lonea,  being  the  owner  of  six  undivided  one- 
sevenths  Interest  In  the  same,  and  Hattie, 
his  wife,  another  defendant,  being  the  owner 
of  the  other  one-seventh  Interest  (all  subject, 
however,  to  the  right  of  dower  of  the  other 
defendant,  S.  G.  Atkln,  who  was  the  widow 
of  T.  W.  Atkhi,  a  former  owner  of  the  prop- 
erty), executed  to  J.  O.  Dlckerson  a  deed  of 
trust  (the  defendant  S.  O.  Atkln  Joining  in 
the  deed)  upon  the  property  to  secure  a  large 
debt,  the  consideration  of  which  was  money 
borrowed  by  H.  O.  Jones  from  O.  B.  Bene- 
dict A  sale  of  the  property  was  made  by 
the  trustee  under  the  terms  of  the  deed,  and 
the  same  was  bought  by  the  creditor,  O.  B. 
Benedict,  and  a  deed  made  to  him  by  the 
tnistee  on  the  9th  of  August,  1895.  The 
plalutUFs  In  this  action  are  the  devisees  of 
O.  B.  Benedict,  who  died  in  1898.  The  de- 
fendant H.  C.  Jones  filed  no  answer.  His 
wife,  Hattie,  In  her  original  answer,  set  up 
the  one  single  defense  that  she  was  never 
privily  examined  touching  her  execution  of 
the  deed  of  trust,  and  never  signlfled  her  vol- 
untary assent  thereto,  to  the  clerk  of  the 
court,  who  certified  that  her  private  examina- 
tion had  been  properly  taken.  Four  years  lat- 
er she  filed  an  amendment  to  her  answer.  In 
which  she  set  up  the  further  defense  that 
Benedict,  the  creditor,  had  agreed  with  H. 
C.  Jones,  the  principal  debtor,  to  extend  the 
time  of  payment  of  the  debt  without  her 
knowledge  or  consent,  and  that  she,  being  a 
surety,  was  thereby  released.  The  Jury  found 
against  her  on  an  Issue  submitted  on  the  lat- 
ter defense,  and  that  matter  Is  the  subject 
of  an  appeal  on  her  part  Upon  instructions 
of  his  honor  on  the  issue  raised  by  the  com- 
plaint and  first  answer,  the  Jury  found  In  fa- 
vor of  Hattie,  the  wife  of  H.  C.  Jones,  and 
this  is  the  plaintiffs'  appeal  on  that  question. 

There  is  no  fraud,  duress,  or  undue  influ- 
ence alleged  to  have  been  practiced  upon  the 


defendant  Hattie  by  her  husband,  or  any  one 
else,  in  the  execution  of  the  deed,  or  in  the 
private  exaimination.  The  question,  as  we 
have  said.  Is  as  to  whether  her  private  ex- 
amination was  taken  by  the  clerk.  That 
question,  as  we  understand  It  is  a  matter 
that  can  be  inquired  into  notwithstanding  the 
Acts  1880,  c.  889.  The  words  "privy  exam- 
ination of  the  wife,"  in  the  connection  in 
which  they  are  used  in  that  act  have  been 
construed  by  this  court  to  mean  that  the  mar- 
ried woman  must  liave  been,  both  as  a  mat- 
ter of  fact  and  in  a  manner  sufficient  under 
the  requirements  of  the  law,  examined  pri- 
vately, and  that  she  must  have  acknowledged 
that  she  signed  the  deed  of  her  own  free  will 
and  without  compulsion,  etc  If  such  a  privy 
examination  is  had  and  certified  by  the  offi- 
cer, then  that  deed  cannot  be  invalidated  by 
proof  of  fraud,  deceit  or  coercion  in  its  ex- 
ecution, unless  the  grantee  participated  in 
the  fraud  before  the  delivery  of  the  deed. 
If,  however,  the  privy  examination  was  never 
In  fact  taken,  or  if  it  had  been  taken  in  a 
manner  insufficient  to  fulfill  the  requirements 
of  the  law  on  that  subject  notwithstanding 
the  grantee  may  have  Iiad  no  knowledge  of 
the  failure  or  insufficiency  of  the  private  ex- 
amination, then  that  matter  is  open  to  Ju- 
dicial investigation.  McCaskiU  v.  McEln- 
non,  121  N.  C.  214,  28  S.  E.  343;  Butner  v. 
Blevlns,  126  N.  C.  585,  34  S.  E.  629.  In  the 
case  before  us  his  honor  properly  told  the 
Jury  "that  there  is  a  presumption  of  law 
raised  by  the  certificate  of  the  clerk  attached 
to  the  deed  in  trust  Introduced  in  this  case 
that  the  deed  was  duly  executed  and  ac- 
knowledged by  Hattie  Jones,  and  that  she 
was  privily  examined  as  required  by  law, 
and,  in  order  to  rebut  that  presumption,  ahe 
must  show  to  the  Jxu-y,  by  clear,  strong,  and 
convincing  proof,  that  she  was  not  privately 
examined,  separate  and  apart  from  her  hus- 
band, touching  her  execution  of  the  deed  of 
trust  according  to  law."  But  when  he  re- 
fused to  instruct  them,  as  he  was  requested 
to  do,  that  If  they  believed  the  evidence  they 
would  find  that  the  plaintiffs  were  the  own- 
ers of  the  land  described  in  the  complaint 
and  that  the  defendants  were  in  the  unlaw- 
ful possession  thereof,  we  think  he  was  in 
error.  Mrs.  Jones  had  testified  that  the  pa- 
per was  lying  on  the  table  in  the  room  at  her 
house  when  she  entered,  and  that  Cathay, 
the  clerk,  was  present  She  said  further: 
"I  can  read  and  write,  but  did  not  read  the 
paper,  I  do  not  know  why  I  did  not  read  it 
I  had  been  In  the  habit  of  signing  papers 
as  they  were  presented  to  me.  My  husband 
told  me  be  bad  a  paper  which  he  wanted 
signed,  and  I  signed  it  Mo  one  threatened 
me.  I  was  not  under  fear,  compulsion,  or 
undue  Influence  from  any  one.  *  *  *  I 
had  signed  a  good  many  deeds  In  my  life.  I 
had  been  privily  examined  concerning  other 
papers  before  this  time."  She  also  said  that 
"he  [Cathay,  the  clerk]  asked  me  if  I  signed 
the  paper  of  my  own  free  will,  and  I  told  hint 
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that  I  did  not  know  what  the  paper  was." 
We  think.  In  view  of  the  pleadings  in  the 
case,  and  of  all  the  evidence,  including  that 
of  the  defendant  Hattle  Jones  herself,  she 
did,  to  all  intents  and  purposes,  and  in  legal 
effect,  acknowledge  in  her  privy  examination 
that  she  signed  the  deed  freely  and  volun- 
tarily,  without  fear  and  compulsion  of  her 
husband  or  any  other  person,  and  that  she 
did  voluntarily  assent  thereto.  It  Is  not  nec- 
essary, to  constitute  a  valid  privy  examina- 
tion, that  the  very  words  used  in  the  statute 
should  be  employed  In  making  the  acknowl- 
edgment. If  the  acts  and  language  of  the 
married  woman  at  the  time  of  her  examina- 
tion are  of  the  same  legal  efltect  as  the  words 
used  in  the  statute,  it  will  be  deemed  suffi- 
cient in  law.  McCasklll  v.  McKlnnon,  su- 
pra. It  makes  no  difference  that  she  said 
that  she  did  not  know  what  the  paper  con- 
tained, that  she  did  not  understand  its  con- 
tents, and  that  if  she  had  she  would  not  have 
signed  It  She  could  read  and  write.  The 
paper  was  before  her,  and  she  was  under  no 
coercion.  It  was  not  the  duty  of  the  clerk 
to  read  It  to  her,  under  all  the  circumstances, 
nor  to  explain  to  her  anything  about  the  mat- 
ter; for,  from  her  own  testimony,  she  had 
been  In  the  habit  of  signing  deeds,  and  hav- 
ing her  privy  examination  taken  thereto.  Br^ 
ror. 

CLAKK,  J.  (concurring  in  the  result).  I 
do  not  assent  to  some  of  the  reasoning  of  the 
court,  which  It  seems  to  me  is  contrary  to 
the  Intent  of  the  statute,  and  which  is  likely 
to  shake  the  security  of  all  titles' In  which  a 
married  woman  has  Joined.  It  was,  as  is 
well  known,  to  cure  this  effect  of  a  decision 
of  this  court,  that  a  privy  examination  did 
not  have  the  efFect  of  a  fine  and  recovery,  as 
had  been  understood  by  the  profession,  that 
chapter  889,  Laws  1888,  was  passed.  It 
would  be  a  singular  result  if  "fraud,  duress, 
and  undue  influence"  cannot  impair  the  va- 
lidity of  a  privy  examination  if  unknown  to 
the  grantee,  but  that  a  mere  irregularity  In 
the  form  of  a  question  asked  a  feme  covert, 
or  her  evasive  reply,  which  Is  equally  un- 
known to  the  grantee,  should  avail  to  set 
aside  the  solemn  certificate  of  the  officer  of 
the  law  appointed  to  take  her  examination. 
He  may  die,  and  then  the  security  of  title  to 
property  for  which  full  value  has  been  paid, 
and  which  has  been  taken  by  the  grantee  in 
full  reliance  upon  the  certificate  In  due  form 
by  the  officer  appointed  by  the  law,  depends 
not  thereon,  but  upon  the  woman's  recollec- 
tion, after  the  lapse  of  years,  of  the  precise 
form  of  words  she  used.  It  is  not  thus,  I 
think,  that  this  court  has  understood  the  stat- 
ute. Bntner  v.  Blevlns,  12K  N.  O.  585,  34  S. 
K.  829;  Bank  v.  Ireland,  122  N.  C.  571,  29 
S.  B.  835;  Rlggan  T.  Sledge,  116  N.  O.  87. 
20  S.  B.  1016.  In  Bngland,  and  In  probably 
all  the  states  which  have  a  clause  in  their 
constitutions  as  to  the  property  rights  of 
married  women  similar  to  that  in  our  con- 


stitution, no  privy  examination  of  a  married 
woman  is  now  required.  If  her  recollection 
of  what  she  asked  or  answers  can  prevail 
over  the  certificate  of  the  officer,  the  sooner 
the  requirement  of  a  privy  examination  i« 
abolished  in  our  state,  the  better  It  will  be 
for  those  who  take  title  to  realty  by  a  deed 
In  which  a  married  woman  must  join. 


BENEDICT  et  al.  v.  JONES  et  aL 

(Supreme  Court  of  North  Carolina.     Dec.  23, 

1901.) 

8URBJTIBS-BXTENSI0N  OF  TIMIB-HVIDBNC*- 
WITNESS—COMPBTBNCT— TRANSAC- 
TIONS WITH  DBCBDENT. 

1.  A  mortgagor  foreclosed,  purchased  the 
property,  and' sued  for  possession.  Defendants 
answered  that  the  mortgaged  property  belong- 
ed to  them,  that  they  were  sureties  to  the  debt 
thereby  secured,  and  that  the  property  was 
released  from  the  mortgage  because  the  mort- 
gafcor  had  extended  the  ume  of  payment  for 
a  definite  period  and  for  a  valuable  considera- 
tion. The  only  evidence  was  that  the  land 
was  advertised  for  sale  in  July,  ISM,  and 
that  the  advertisement  was  withdrawn  and 
that  the  mortgagor  stated  to  a  witness  that 
"the  matter  had  been  arranged,  and  the  ad- 
vertisement would  be  withdrawn,"  and  on  the 
back  of  the  note  was  indorsed,  "Paid  4  August 
1891,  $120  int.  to  date."  Held,  that  there  was 
no  evidence  of  an  agreement  to  extend  the  time 
for  a  definite  period. 

2.  Under  Code,  {  590,  prohibiting  a  "party" 
or  person  interested  from  testifying  in  an  ac- 
tion against  executors  to  a  personal  transac- 
tion with  the  decedent,  a  principal  debtor,  who 
was  a  party  to  an  action  to  foreclose  a  mort- 
gage given  by  his  sureties  as  security  for  the 
loan,  was  an  incompetent  witness  to  a  contract 
with  a  defendant. 

3.  Negative  testimony  that  he  did  not  pay 
monev  after  a  certain  time,  tending  to  estab- 
lish the  contract,  and  which  testimony  the  de- 
cedent would  have  been  competent  to  contradict 
bad  he  been  alive,  was  not  aomissible  under  the 
statute). 

Appeal  from  superior  court,  Buncombe 
county;   Moore,  Judge. 

Ejectment  by  Mary  E.  Benedict  and  othera 
against  H.  C.  Jones  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Plaintiffs  alleged,  among  other  things,  that 
they  were  the  owners  of  the  land  described 
in  the  complaint  by  virtue  of  a  deed  from 
J.  B.  Dlckerson,  trustee  in  a  certain  deed 
of  trust.  In  which,  as  plaintiffs  claim,  the 
defendants  conveyed  the  said  land  to  said 
Dlckerson  to  secure  a  certain  amount  of 
money  loaned  by  their  testator  to  defendant 
H.  C.  Jones  and  evidenced  by  the  promis- 
sory note  of  said  Joaea. 

Locke  Craig,  for  appellants.  J.  C.  Martin 
and  F.  H.  Busbee,  for  appellees. 

CLARK,  J.  The  defendants  Hattle  Jones 
and  S.  6.  Atkins,  who  were  parties  to  the 
deed  of  trust,  answered  that  the  mortgaged 
property  therein  was  theirs;  that  they  were 
sureties  to  the  debt  thereby  secured;  and 
the  property  was  released  from  the  mortgage 
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beeanse  the  plaintiffs'  testator  "made  a  bind- 
ing; contract  to  extend  the  time  of  payment 
of  the  note  secured  by  said  deed  of  trust  for 
a  definite  period  and  for  a  valuable  consid- 
eration," well  knowing  that  they  were  sure- 
ties; and  that  said  extension  of  time  was 
without  their  knowledge  or  consent,— their 
purpose  evidently  being  to  bring  the  case 
under  the  principle  in  Hinton  v.  Greenleaf, 
113  N.  C.  6,  18  S.  E.  56.  The  only  evidence 
offered  by  defendants  in  support  of  that  al- 
legation was  that  the  land  was  advertised 
for  sale  in  July,  1884,  tiiat  the  advertisement 
was  withdravra,  and  the  creditor  stated  to  a 
witness  that  the  matter  had  been  "arranged 
and  the  advertisement  would  be  with- 
drawn," and  on  the  back  of  the  note  was  in- 
dorsed, "Paid  4  August  1894,  $120  int.  to 
date."  His  honor  properly  told  the  Jury  that 
this  was  no  evidence  of  an  agreement  to  ex- 
tend time  for  a  definite  period,  and  to  an- 
swer the  issue  "No."  If  It  were  otherwise, 
any  payment  of  interest  on  a  bond  or  noto 
would  release  the  surety.  To  have  that  ef- 
fect there  must  be  a  contract  by  the  creditor 
to  extend  payment  for  a  fixed,  definite  pe- 
riod. The  testimony  of  the  defendant  H.  C. 
Jones,  the  principal  debtor,  and  husband  of 
the  defendant  Hattle  C.  Jones,  as  to  any 
alleged  contract  of  extension  made  by  him 
with  the  deceased  creditor,  plaintiffs'  testa- 
tor, was  properly  excluded  under  Code,  {  590. 
It  Is  immaterial  whether  he  was  or  was  not 
Interested  in  the  land  mortgaged.  He  is  a 
"party  to  the  action,"  and  is  excluded  under 
the  very  terms  of  the  section.  His  testimony 
as  to  how  much  money  he  drew  out  of  the 
bank,.Tuly  20,  1894,  and  how  much  he  carried 
Into  Dlckerson's  store,  was  irrelevant,  tin- 
less  oBerei  to  show  a  personal  transaction 
with  the  deceased;  and  then  It  was  incompe- 
tent. His  negative  testimony  that  he  did 
not  pay  the  deceased  any  money  after  July 
20,  1894,  is  equally  incompetent  It  was  an 
attempt  to  get  in  by  indirection  and  infer- 
ence that  which  the  statute  forbids  to  be 
givm  indirectly.  The  testator,  if  living,  was 
competent  to  testify  that  the  debtor  did  pay 
him  money  after  July  20th.  His  mouth  be- 
ing closed  by  death,  Uie  law  closes  the  mouth 
of  the  other  party.  Besides,  the  testimony 
was  irrelevant  and  tended  to  prove  nothing. 
No  error. 


WHITAKER  T.  WHTTAKBR. 
(Supreme  Court  of  Georgia.     Dec.  10,   1901.) 

APPBAli— RBVIBIW. 

The  evidence  waa  sufficient  to  authorize 
the  verdict,  and  the  trial  judge  did  not  approve 
any  of  the  special  grounds  of  the  motion  for 
new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Heard  county; 
S.  W.  Harris,  Judge. 

Action  between  P.  O.  Wbltaker  and  D.  B. 
Whitaker,   administrator.    From   the  Judg- 


ment  P.  O.   Whitaker  brings  error.    Af- 

finned. 

S.  Holdemess,  for  plaintiff  in  error.  F. 
S.  Loftin  and  D.  B.  Whitaker,  for  defeodant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 


BROWN,  Ordinary,  v.  RICHARDS  et  aL 

(Supreme  Court  of  Georgia.     Dec.  11,   1901.) 

NBW    TRIAIi-OONTimTANCB-CONSTRUCTIOK 
OF  ORDBR. 

Where  an  order  continuing  the  hearing  of 
a  motion  for  a  new  trial  la  susceptible  of  a 
construction  which  would  allow  the  movant  to 
prepare  and  file  a  brief  of  the  evidence  on  the 
day  to  which  the  hearing  is  continued,  and  of 
a  construction  which  would  not  preserve  this 
right,  this  court  will  adopt  that  construction 
of  the  order  which  Is  placed  upon  it  by  the 
judge  at  the  final  hearing,  when  he  dismisses 
the  motion  for  a  new  trial  because  no  brief  of 
evidence  was  filed  when  the  motion  was  first 
called. 
(Syllabus  by  the  C!onrt) 

Error  from  superior  court  Carroll  county; 
S.  W.  Harris,  Judge. 

Action  by  S.  J.  Brown,  ordinary,  for  the 
use,  etc.,  against  J.  R.  Richards,  administra- 
tor, and  others.  Verdict  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

W.  F.  Brown  and  Sanders  &  Davis,  for 
plaintiff  In  error.  Sidney  Holdemess  and  S. 
E.  Grow,  tor  defendants  in  error. 

COBB,  J.  The  plaintiff  in  error  filed  at 
the  April  term,  1901,  of  Carroll  superior 
court  a  motion  tor  a  new  triaL  The  re- 
citals of  fact  in  tills  motion  w»e  approved 
as  true  by  the  judge,  and  an  order  was  pass- 
ed on  April  26th  requiring  the  respondents 
to  .show  cause  at  an  adjourned  term  to  be 
held  in  June  why  the  motion  should  not  be 
granted;  it  tielng  provided  in  tliis  ordw  that 
the  movant  should  "have  until  the  final  hear- 
ing of  this  motion  to  prepare,  have  approv- 
ed, and  filed  a  brief  of  the  testimony  intro- 
duced on  the  trial  of  said  case,  and  to  p»- 
feet  said  motion  without  prejudice."  By  an- 
other order  of  the  judge,  an  adjourned  tenn 
was  to  be  held  in  June.  On  June  10th,  the 
motion  coming  on  for  a  hearing,  an  <Mrder 
was  passed  continuing  the  same  nntU  Fri- 
day, June  14th,  "with  all  rights  reserved 
which  the  parties  now  have."  On  that  day 
the  motion  came  on  again  for  a  bearing,  the 
movant  having  on  that  day,  but  prior  to  the 
hearing,  filed  in  the  clerk's  office  a  brief  of 
the  testimony.  The  respondent  moved  to  dis- 
miss the  motion  for  a  new  trial,  and  upon 
this  motion  to  dismiss  the  Judge  passed  the 
follo^^rlng  order:  "This  case  having  been 
called  in  its  mrder  for  a  hearing  at  the  ad- 
journed term  of  Carroll  superior  court  on 
the  10th  Inst,  and  a  motion  to  dismiss  haviu<; 
been  made  because  no  brief  of  evidence  liad 
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been  approved,  offered,  or  filed,  and  tbe  taenr- 
ing  having  been  postponed,  with  the  right  to 
Insist  on  said  motion,  until  this  day.  It  Is 
therefore  ordered,  adjudged,  and  considered 
by  the  court  that  the  motion  for  a  new  trial 
be,  and  the  same  Is,  dismissed,  because  no 
brief  of  evidence  was  filed  or  tendered  on 
tbe  day  when  the  same  was  regularly  called 
in  Its  order."  To  this  (Hrder  tbe  plaintiff  In 
OTor  has  excepted. 

The  order  passed  in  April  gave  tbe  movant 
until  the  "final  bearing"  to  prepare  and  pre- 
sent his  brief  of  evidence.  This  final  hear- 
ing was  to  be  bad  some  time  during  the  ad- 
journed term  of  the  court  In  June.  Just 
what  day  In  that  term  was  to  be  left  for 
future  determination.  Inasmuch  as  the  mo- 
tion was  called  for  a  hearing  on  June  10th, 
during  the  adjourned  term,  tbe  natural  con- 
clusion would  be  that  that  date  bad  beax 
fixed  upon  as  the  final  hearing.  But  tbe 
bearing  was  further  continued  on  that  day 
until  June  14th.  Had  tbe  Judge,  on  the  lOtb, 
passed  an  order  simply  continuing  the  hear- 
ing, without  more,  this  order,  construed  in 
tbe  light  of  tbe  order  imssed  in  April  giving 
until  tbe  final  hearing  to  present  a  brief 
of  the  evidence,  would  have  given  the  mov- 
ant the  right  to  tender  for  approval  his  brief 
of  evidence  on  June  14th.  But  the  order  of 
the  10th  contained  this  language,  "With  all 
rights  reserved  which  the  parties  now  have." 
If  this  language  meant  to  preserve  the  right 
of  the  movant  to  iwesent  bis  brief  of  evi- 
dence. It  was  entirely  unnecessary,  as  this 
right  would  have  resulted  without  the  addi- 
tion of  this  clause  to  the  order.  The  lan- 
guage of  the  clause  is  ambiguous.  It  re- 
serves the  rights  of  tbe  parties,  but  falls  to 
tell  what  those  rights  were.  One  thing,  how- 
ever, la  clear:  The  language  of  tbe  clause  does 
not  demand,  even  If  It  Justify,  a  construc- 
tion which  would  allow  tbe  movant  until 
tbe  14tb  to  present  bis  brief  ot  evidence. 
This  being  so^  It  Is  necessary  to  ascertain 
what  the  Judge  meant  by  the  use  of  tbe  lan- 
guage in  question.  Tbe  ambiguity  in  the 
language  Is  clearly  explained  when  we  con- 
sider the  language  of  the  order  passed  on 
June  14tb.  It  appears  from  this  mrder  that 
a  motion  to  dismiss  was  made  on  the  10th, 
and  that  the  hearing  was  postponed  with  the 
right  to  Insist  on  the  motion  to  dismiss  on 
June  14tta.  Bead  in  the  light  of  this  explana- 
tion, tbe  meaning  of  the  expression  "all 
rights  reserved"  was  to  preserve  tbe  right 
of  tbe  respondent  to  move  on  the  14tb  to  dis- 
miss the  motion  for  a  new  trial  because  no 
brief  had  been  filed  on  the  10th,  the  day 
which  had  been  fixed  for  the  final  hearing. 
Tbe  Judge  has  construed  his  order  of  the  lOtb 
In  tbis  way,  and  we  shall  accept  his  construc- 
tion of  language  which  was  susceptible  of 
this  construction,  even  though  it  may  be  sus- 
ceptible of  another  and  totally  different 
meaning.  See,  in  this  connection,  Barnes  ▼. 
Railroad  Co..  106  Ga.  405,  30  S.  B.  883. 

It  results  from  the  foregoing  that  tbe  Judg- 
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ment  dismissing  the  motion  for  a  new  trial 
must  be  affirmed.  All  the  Justices  concur- 
ring. 


McCOOK  V.  CRAWFORD. 
(Sapreme  Court  of  Georgia.     Dec  11,  1901.) 

TRESPASS  TO  LAND  —  TITLB  OP  LAND  —  EVI- 
DENCE—ADVERSE  F06SBSSI0N— DISMISSAL. 

1.  When  a  plaintiff  in  an  action  of  trespass 
to  land  relies  upon  title  daimed  to  have  been 
acquired  by  prescription,  growing  out  of  pos- 
session for  seven  years  under  written  evidence 
of  title,  it  is  essential  that  the  evidence  should 
show  that  the  plaintiff  had  audi  possession  of 
the  land  for  the  time  required  as  to  mal^e  the 
same  so  notorious  as  to  attract  the  attention 
of  adverse  claimants,  and  so  exclusive  as  to 
prevent  actual  occupancy  by  another. 

2.  Continuous  use  and  occupancy  for  the  time 
required  by  law  for  the  purpose  of  range  for 
cattle  and  hogs,  and  repeated  occupation  for 
the  purpose  of  cutting  timber,  will  not  alone 
amount  to  actual  possession  of  lands,  within 
the  meaning  of  the  law  declaring  that  adverse 
possession  of  lands,  accompanied  by  written 
evidence  of  title,  for  seven  years,  will  ripen 
into  a  perfect  legal  title;  and  this  is  true 
though  tne  lands  are  so  situated  as  to  be  unfit 
for  actual  physical  residence,  and  unfit  for  cul- 
tivation, and  suitable  only  for  the  purposes 
above  named. 

3.  When  a  petition  sets  forth  no  cause  of  ac- 
tion, the  court  may  dismiss  the  same  on  an 
oral  motion  by  the  defendant  at  the  trial. 

(Syllabus  by  tbe  Court.) 

Error  from  superior  court,  Wilkinson 
county;  Jno.  C.  Hart,  Judge. 

Action  by  F.  M.  McOook  against  O.  C. 
Crawford.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

F.  Chambers  and  Allen  &  Pottle,  for  plain- 
tiff In  error.  J.  W.  Llndsey  and  Harde- 
man, Davis,  Turner  &  Jones,  for  defendant 
in  error. 

COBB,  J.  Tbe  plaintiff  sued  the  defend- 
ant in  an  action  of  trespass,  alleging  that  be 
was  the  owner  and  in  possession  of  a  de- 
scribed parcel  of  land,  and  that  the  defend- 
ant had  entered  thereon,  and  was  cutting 
and  removing  timber  therefrom.  Tbe  plain- 
tiff did  not  claim  to  have  a  perfect  paper 
title  to  the  property,  but  relied  upon  a  tax 
deed  as  color  of  title,  under  which  be  claim- 
ed to  have  been  In  possession  for  more  than 
seven  years.  At  tbe  term  at  which  the  case 
was  tried  the  plaintiff  offered  an  amend- 
ment to  his  petition,  describing  the  charac- 
ter of  his  possession,  which  amendment  was 
as  follows:  "And  plaintiff  further  says  that 
his  possession  of  said  premises  prior  to  any 
possession  or  claim  of  possession  or  title 
thereto  by  defendant  was  evidenced  by  bis 
continuous  use  and  occupancy  of  said  lands 
for  the  purpose  of  range  for  cattle  and  hogs ; 
that  he  constantly  and  continuously  so  used 
and  occupied  said  premises  to  tbe  exclusion 
of  all  other  persons,  except  with  bis  con- 
sent; that  he  repeatedly  occupied  said  lands 
by  himself  and  his  agents  for  tbe  purpose 
of    cutting    timber   for   different   purposes; 
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that  said  lands,  being  on  the  swamp  of  tbe 
Oconee  river,  were  unfit  for  actual,  physical 
residence  thereon,  and  were  unfit  for  culti- 
vation; that  they  were  useful  and  valuable 
only  for  tbe  purposes  stated;  and  that  his 
occupancy  thereof  and  possession  tbareof 
for  said  puritoses  was  as  complete  and  as 
exclusive  as  was  possible."  This  amend- 
ment having  been  allowed,  the  defendant 
made  an  oral  motion  to  dismiss  the  case 
upon  the  ground  that  the  petition  set  forth 
DO  cause  of  action.  This  motion  was  sus- 
tained, and  tbe  plaintiff  excepted. 

1,2.  It  Is  essential  to  a  recovery  by  the 
plaintiff  In  an  action  of  tresiwss  to  land 
that  be  should  show  either  that  be  has  title 
to  the  land,  or  that  he  Is  In  actual  posses- 
sion thereof.  Ault  v.  Meager,  112  Ga.  148, 
S7  S.  B.  185;  Glower  v.  Maynard.  112  Oa. 
840,  37  S.  E.  370.  The  plaintiff  In  the  pres- 
ent case  relied  upon  title  which  he  claimed 
to  have  acquired  by  actual  possession  for 
more  than  seven  years'  under  written  evi- 
dence of  title.  It  is  to  be  determined,  there- 
fore, whether,  under  the  allegations  of  the 
amendment  to  the  petition  above  set  forth, 
the  plaintiff  was  in  soch  actual  possession 
ot  the  property  described  as  that,  after  tbe 
lapse  of  seven  years,  such  possession  would, 
witb  the  written  evidence  of  title  which  be 
bad,  ripen  into  a  perfect  title  to  tbe  prop- 
erty. Tbe  Code  declares:  "Actual  posses- 
sion of  lands  is  evidenced  by  Inclosure,  cul- 
tivation, or  any  use  and  occupation  thereof 
which  is  so  notorious  as  to  attract  the  at- 
tention of  every  adverse  claimant,  and  so 
exclusive  as  to  prevent  actual  occupation  by 
another."  Civ.  Code,  {  3585.  To  acquire  a 
title  by  prescription  It  is  necessary  to  have 
for  the  time  required  by  law  such  a  posses- 
sion as  is  defined  In  the  fiH-egolng  section  of 
the  Code.  The  land  being  uninclosed  and 
unimproved,  and  not  under  cultivation,  were 
the  acta  of  ownership  set  forth  in  tbe 
amendment  to  the  plaintKTs  petition  of  such 
a  character  as  to  attract  the  attention  of  ad- 
verse claimants  or  exclude  actual  occupancy 
by  another?  That  the  plaintiff  repeatedly 
occupied  the  lands  for  the  purpose  of  cut- 
ting timb»,  and  continuously  nsed  the  same 
for  tbe  purpose  of  range  for  cattle  and  hogs, 
would  not,  in  our  opinion,  be  such  an  actual 
possession  as  to  contemplated  by  tbe  Code. 
It  Is  argued,  however,  that  under  tbe  allegai- 
tlons  of  tbe  amendment  the  land  in  question 
was  unfit  for  actual  physical  occnpancy  as 
well  as  for  cultivation  and  that  its  only 
value  consisted  in  its  use  for  the  purposes 
for  which  the  plaintiff  did  use  It,  and  that, 
therefore,  be  was  in  actual  possession  of 
the  same  as  fully  as  the  nature  of  tbe  prop- 
erty would  admit  of.  All  this  may  be  true, 
and  still  there  to  no  reason  alleged  why  the 
property  could  not  be  in  some  manner  In- 
closed, so  as  to  make  this  evidence  of  pos- 
session notorious  and  exclusive  within  tne 
meaning  of  the  Code.  The  fact  that  the 
land  was  situated  in  a  swamp  of  a  river 


would  not  necessarily  prevent  it  from  being 
Inclosed  In  such  a  manner  as  to  attract  the 
attention  of  adverse  claimants;  and,  wbile 
a  fence  erected  for  the  purpose  of  inclosing 
tbe  land  might  be  destroyed  or  washed  away 
In  times  of  bigb  water.  It  could  be  prompt- 
ly replaced,  so  as  to  make  tbe  possession 
continuous  within  tbe  meaning  of  the  law. 
That  It  would  be  expensive  and  troublesome 
to  lieep  such  property  Inclosed  would  not 
alter  the  law  in  reference  to  the  subject  of 
what  amounts  to  actual  possession,  but 
would  be  simply  a  necessary  burden  to  be 
borne  by  an  owner  of  property  of  tbte  char- 
acter. But  let  It  be  conceded,  for  the  sake 
of  argument,  that  It  to  Impossible  to  Inclose 
the  land,  that  it  to  impossible  to  cultivate 
the  land,  that  It  to  impossible  to  put  the 
same  to  any  use  <x  occupy  it  in  any  manner 
which  would  be  so  notorious  as  to  attract 
tbe  attention  of  adverse  claimants,  still  tbe 
plaintiff  falls  to  make  a  case  by  his  allega- 
tions, for  tbe  reason  that,  if  this  state  of 
affairs  exists,  title  to  tbe  pioperty  cannot 
be  acquired  by  prescription,  because,  when 
the  cliaracter  of  property  to  such  that  it  to 
Imxwseible  to  be  In  actual  possession  there- 
of, title  thereto  can  pass  from  one  to  an- 
other only  by  written  evidence  of  title. 

3.  When  tbe  defendant  demurred  ore  te- 
nus  to  the  petition  at  tbe  term  of  the  court 
at  which  the  trial  was  bad,  tbe  ptolntlff  ob- 
jected to  tbe  court's  entertaining  the  de- 
murrer upon  the  ground  tbat  it  was  not  in 
writing,  as  well  as  upon  the  ground  tbat  it 
had  not  been  filed  at  tbe  first  term  of  the 
case.  It  to  true  tbe  Code  declares  tbat  all 
demurrers  shall  be  filed  at  tbe  first  term 
(Civ.  Code,  i  5047),  and  that  a  rule  of  the 
superior  court  provides  that  all  matters  ap- 
pearing on  tbe  face  of  tbe  declaration  or 
process  that  would  not  be  good  In  arrest  of 
Judgment  shall  be  taken  advantage  of  at  the 
first  term  (Rule  28;  Civ.  Code,  |  5668).  But 
tbe  Code  also  provides  tbat  all  defects  which 
appear  on  the  face  of  tbe  pleadings  may  be 
taken  advantage  of  by  motion,  dv.  Code, 
i  5046.  It  to  well  settled  tbat  if  tbe  peti- 
tion does  not  set  forth  a  cause  of  action.  If 
every  fact  alleged  therein  could  on  demurrer 
be  admitted  to  be  true,  and  still  tbe  plain- 
tiff would  not  be  entitled  to  recover,  the 
court  has  authority  at  any  term  of  the  court 
to  sustain  an  oral  motion  to  dtomtos  the 
case.  Rose  v.  West,  60  Ga.  474;  Webster 
T.  Thorn paoo,  55  Ga.  431;  Latham  ▼.  Kolb, 
76  Ga.  201;  Weatbors  T.  McFarland.  97  Oa. 
266,  22  S.  E.  988. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


TILLY  V.  STATE. 
(Supreme  OOnrt  of  Oeorgia.     Dee.  10,  1901.) 

CRIMINAL    LAW— APFBAL. 
The  charges  complained  of  were  author- 
ised by  the  evidence  and  free  from  error,  there 
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was  no  error  in  refusing  to  charge  as  request- 
ed, and  the  evidence  warranted  the  verdict 
(Syllabus  by  the  Ooart.) 

Brror  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Lafayette  Tilly  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Jno.  R.  Cooper,  for  plaintiff  in  error.  Wm. 
Branson,  SoL  Gen.,  for  the  State. 

PER  CUIilAM.    Judgment  affirmed. 


HOLLOW  AT  et  aL  t.  CENTRAL  OF  GBOR- 

GIA  RY.  00. 
(Supreme  Court  of  Georgia.     Dec.  12,  1901.) 

DIRECrnNQ  VERDICT. 
The  evidence  demanded  a  verdict  in  favor 
of  Hie  defendant,  and  the  court,  therefore,  did 
not  err  in  ao  directing. 

(Syllabus  by  the  Court.) 

BhTor  from  suiierlor  court,  Pilie  county; 
E.  J.  Reagan,  Judge. 

Action  by  Reulien  Holloway  and  others 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs bring  error.    Affirmed. 

C.  J.  Lester  and  Allen  ft  Tisinger,  for 
plaintiff*  in  error.  R.  L.  Bemer,  Hall  ft 
Bojmton,  and  J.  F.  Redding,  for  defendant  in 
error. 

FBR  CURIAM.    Judgment  affirmed. 


BURGH  et  al.  r.  POPB. 
(Supreme  Court  of  Georgia.     Dec.  11,  1901.) 

NOTB-TRANSFER     BEKORB    MATURITY— FAII<> 
ORE  OF  CONSIDERATION— ALTERATION. 

1.  Where  a  promissory  note  is  traded  before 
maturity  to  one  who  has  no  knowledge  of  any 
defect   in   the  consideration  thereof,   a  subse- 

aueut  talcer  from  tiim  is  protected  against  the 
efonse  of  failure  of  consideration. 

2.  Under  section  3702  of  the  Civil  Code,  in 
order  for  an  alteration  in  a  promissory  note 
to  defeat  recovery  thereon,  it  Is  not  sufficient 
that  the  alteration  be  material;  it  must  also 
be  intentional,  and  made  by  one  claiming  un- 
der the  note,  with  intent  to  defraud. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Laurens  coun- 
ty; Jno.  O.  Hart,  Judge. 

Action  by  C.  S.  Pope  against  J.  B.  Burch 
and  others.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Affirmed. 

A.  H.  Davis,  Felder  &  Rountree,  W.  M. 
Morrison,  and  Akerman  &  Akerman,  for 
plaintiff.s  in  error.  Ira  S.  Cbappell,  A.  F. 
Daley,  and  Jas.  K.  Hines,  for  defendant  in 
error. 

LEWIS,  J.  This  was  a  suit  by  C.  B.  Pope 
against  J.  B.,  G.  A.,  and  M.  D.  Bnrch  upon 
three  promissory  notes  signed  by  them,  pay- 
able to  J.  A.  Fretwell  or  bearer,  indorsed 
by  Fretwell  to  Pope,  by  Pope  to  Daniel,  .nnd 
by  Daniel  back  agnin  to  Pope.    Tbe  defend- 


ants filed  a  plea,  in  which  they  admitted  that 
they  had  executed  three  notes  of  the  dates 
and  amounts  alleged  in  the  petition,  but 
claimed  that  the  notes  so  executed  were 
made  payable  to  "J.  A.  Fretwell  or  order," 
and  that  after  delivery  of  tbe  notes  Fret- 
well fraudulently  altered  them  by  striking 
therefrom  the  word  "order,"  and  inserting 
In  its  place  tbe  word  "bearer,"  Intending 
thereby  to  enlarge  tbe  negotiability  of  the 
notes,  and  that  Pope  and  Daniel  each  In 
turn  took  the  notes  with  notice  of  the  fraud- 
ulent alteration.  They  also  set  up  la  tbelr 
answer  that  the  consideration  of  the  notes 
had  wholly  failed  and  was  illegal,  and  that 
the  transfer  from  Pope  to  Daniel  and  from 
Daniel  back  to  Pope  was  made  long  after  tbe 
matiirity  of  tbe  notes,  and  with  notice  of  ail 
the  defenses  thereto.  A  general  demurrer 
to  the  plea  was  filed,  which  was  sustained 
as  to  that  portion  which  set  up  failure  of 
consideration,  and  tbe  knowledge  of  Pope 
and  Daniel  of  the  defenses  to  the  notes  at 
tbe  time  of  the  transfers  to  which  reference 
has  been  made.  The  demurrer  was  over- 
ruled as  to  the  remainder  of  the  answer. 
The  case  went  to  trial,  and  at  the  conclusion 
of  the  evidence  the  court  directed  a  verdict 
In  favor  of  tbe  plaintiff  for  the  full  amount 
sued  for.  To  this  ruling,  and  to  tiie  ruling 
of  the  court  sustaining  the  demurrer  to  a 
part  of  their  answer,  the  defendants  ex- 
cepted. 

1.  There  was  no  error  in  striking  that  por- 
tion of  the  plea  which  set  up  failure  of  cou- 
sideration,  for  it  is  nowhere  alleged  that  at 
the  time  of  taking  the  notes  from  Fretwell 
Pope  had  any  notice  of  any  such  defect  in 
them.  Of  course,  this  defense  could  not 
avail  the  defendants  ajs  against  an  innocent 
purchaser,  and  the  linowledge  of  Pope,  if 
acquired  subsequentiy  to  the  indorsement 
of  the  notes  to  him  by  Fretwell,  would  in 
no  way  affect  his  right  to  recover  thereon. 
It  appears  that  the  transfer  of  the  notes 
from  Fretwell  to  Pope  was  made  only  a  few 
days  after  the  notes  were  signed,  and  long 
l>efore  their  maturity,  while  the  knowledge 
sought  to  be  brought  home  to  Pope  in  the 
portion  of  the  plea  whicb  was  stricken  on 
demurrer  related  to  "the  time  of  said  last 
indorsement  and  transfer,"  which.  It  was  al- 
leged by  the  defendants,  was  "long  after  the 
maturity  of  said  notes." 

2.  It  nowhere  distinctiy  appears  from  the 
evidence  when  or  by  whom  the  alleged  al- 
teration was  made  in  the  notes.  Fretwell,  it 
seems,  had  left  for  parts  unknown  before 
the  trial  of  the  case;  at  all  events,  his  tes- 
timony does  not  appear  in  the  record.  Two 
of  the  brothers  who  signed  the  notes  testi- 
fied that,  when  they  signed,  the  notes  were 
payal>le  to  J.  A.  Fretwell  or  order,  and  that 
the  change  of  the  word  "order"  to  "bearer" 
was  made  without  their  knowledge  or  con- 
sent The  third  brother  was  not  introduced 
.IS  a  witness.  A  witness  wlio  had  contem- 
plated buying  the  notes  before  they  were 
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trausferred  to  Pope  the  first  time  testified 
that  they  were  then  payable  to  Fretwell  "or 
bearer."  Pope  swore  that  they  were  so  pay- 
able when  he  first  got  possession  of  them. 
There  is  no  evidence  In  the  record  of  any 
lutentlon  to  defraud  the  makers  of  the  notes, 
and  It  appears  that  each  of  the  notes  was 
duly  Indorsed  by  Fretwell:  "For  value  re- 
ceived, I  hereby  sell  and  transfer  the  within 
note  to  (1  S.  Pope,  without  recourse  on  me," 
—a  circumstance  which  certainly  tends 
strongly  to  negative  the  idea  of  a  fraudulent 
Intent  to  negative  the  negotiability  of  the 
notes.  "If  a  written  contract  be  altered  In- 
tentionally, and  in  a  material  part  thereof, 
by  a  person  claiming  a  benefit  under  it,  with 
Intent  to  defraud  the  other  party,  such  alter- 
ation voids  the  whole  contract,  at  the  option 
of  the  other  party.  If  the  alteration  be  un- 
intentional, or  by  mistaise,  or  in  an  immate- 
rial matter,  or  not  with  Intent  to  defraud,  if 
the  contract  as  originally  executed  can  be 
discovered  and  is  still  capable  of  execution. 
It  will  be  enforced  by  the  court"  Civ.  Ciode, 
il  3702.  In  the  case  of  Hotel  Lanier  Co.  y. 
Johnson,  108  Ga.  604,  30  S.  E.  568,  where  it 
was  alleged  in  defense  to  a  suit  on  promis- 
sory notes  that  the  words,  "with  interest  at 
six  per  cent  per  annum,"  had  been  frauda- 
lently  inserted  in  the  notes  after  they  were 
signed,  Presiding  Justice  Lumpkin  says: 
"Under  section  3702  of  the  Civil  Code,  an 
alteration  in  a  promissory  note  will  not  dis- 
charge the  maker  from  all  liability  tho'eon, 
unless  the  same  be  material,  and  made  by 
a  person  claiming  a  benefit  under  the  note, 
with  Intent  to  defraud."  It  seems,  there- 
fore, that  under  our  law.  In  order  for  an 
alteration  in  a  promissory  note  to  vitiate  the 
note,  the  following  elements  must  unite: 
The  alteration  must  be  intentional;  it  must 
be  material;  it  must  be  made  by  one  claim- 
ing a  benefit  under  the  note;  and  it  must 
be  made  with  intent  to  defraud.  The  trend 
of  authority  outside  of  Georgia  is  to  the 
efTect  that  as  a  general  proposition,  the  al- 
teration of  the  word  "order"  in  a  promissory 
note  to  make  it  read  "bearer"  is  a  material 
alteration,  which  will  defeat  recovery  on  the 
note.  See  Daniel,  Neg.  Inst  8  1395;  8  Rand. 
Com,  Paper,  $  1750;  and  numerous  authori- 
ties cited.  But,  as  we  have  seen,  the  mate- 
riality of  the  alteration  will  not  alone,  in 
Georgia,  vitiate  the  instrument  In  the  pres- 
ent case,  conceding  that  the  alleged  altera- 
tion was  material,  and  leaving  out  of  con- 
sideration the  fact  that  there  was  a  fail- 
ure to  bring  home  to  Pope  any  notice  of  the 
alteration  at  the  time  that  the  note  was 
transferred  to  him  by  Fretwell,  there  was 
no  attempt  by  the  defendants  to  prove  that 
the  alteration  was  made  by  any  one  claim- 
ing a  benefit  under  the  note,  or  that  it  was 
made  with  intent  to  defraud.  It  follows 
that  the  court  did  not  err  In  directing  a  ver- 
dict for  the  plaintiff. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


CLARK  et  al.  v.  BLALOCK  et  aL 

(Supreme  Court  of  Georgia.     Dec.   11,   1901.) 

ACTION  ON  SHERIFF'S  BOND— VERDIOT. 

In  an  action  against  a  principal  and  sure- 
ties on  a  sherilTB  bond,  a  verdict  in  favor  of 
the  plaintiff  for  designated  sams,  as  principal, 
interest,  and  attorney's  fees,  which  distinctly 
declares  that  a  gpeci&ed  portion  of  the  gross 
sum  (in  this  case  less  than  one  half)  is  to  be 
paid  by  the  principal,  and  the  remainder  by 
the  sureties,  is  illegal,  and  should  be  set  aside 
on  motion  for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Fayette  county; 
E.  J.  Reagan,  Judge. 

Action  by  S.  T.  and  A.  O.  Blalock  against 
G.  W.  Clark,  administrator,  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed. 

J.  F.  Gollghtiy,  for  plaintiffs  to  error.  J. 
W.  Wise  and  R.  L.  Bemer,  for  defendants  in 
error. 


LEWIS,  X  Carlisle,  former  sheriff  of 
Fayette  county,  died,  and  Clark  was  appoint- 
ed administrator  of  his  estate.  S.  T.  and  A. 
O.  Blalock  broaght  suit  against  the  adminis- 
trates as  principal,  and  Faver  and  others  as 
securities,  on  Carlisle's  bond  as  sheriff,  al- 
leging tliat  Carlisle,  while  sheriff,  had  levied 
a  certain  fl.  f a.  In  their  favor,  and  had  failed 
to  make  the  money,  and  was  liable  to  them 
In  a  sum  named.  The  defendants  filed  a 
Joint  answer,  and  the  case  was  submitted  to 
a  Jury,  who  returned  the  following  verdict: 
"We,  the  Jury,  find  for  the  plaintUtS  $200.00 
principal,  interest  $158.00,  attorney's  fees 
$20.00,  to  be  paid  out  as  follows:  G.  W. 
Clark,  $12S.00;  and  the  sureties  the  remabi- 
der,  $:SO.OO."  The  plaintiffs  wrote  off  from 
their  verdict  the  $20  found  as  attorney's 
fees.  Up<Hi  this  verdict  the  court  rendered 
a  Judgment  in  favor  of  the  plaintiffs  against 
the  administrator  as  principal,  and  against 
the  sureties  on  the  sheriff's  bond,  for  $200 
principal  and  $168  interest  and  directed  that 
"executions  issue  in  pursuance  of  said  veI^ 
diet  for  the  collection  of  said  amounts,  as 
follows:  An  execution  in  favor  of  the  plain- 
tiffs against  G.  W.  CSlark,  administrator,  of 
the  estate  of  3.  M.  Carlisle,  deceased,  to  be 
levied  on  the  lands  and  tenements,  goods  and 
chattels,  in  his  hands  belonging  to  the  said 
estate,  for  the  principal  sum  of  two  hundred 
dollars,  and  the  sum  of  one  hundred  and  fifty- 
eight  dollars  interest  to  date  of  this  Judg- 
ment and  cost  of  case  to  be  taxed  by  the 
clerk;  and  an  execution  issued  in  favor  of 
the  plaintiffs  against  J.  W.  Kitchens,  John 
Sneed,  J.  M.  Palmer,  N.  Q.  Wallis,  G.  W. 
Clark,  Paul  Faver,  J.  H.  McLeroy.  H.  C. 
Fisher,  and  W.  H.  Leach  for  the  principal 
sum  of  two  hundred  and  fifty-two  dollars, 
and  cost  of  case,"  The  defendants  moved 
for  a  new  trial  on  the  general  grounds:  On 
tlie  ground  that  the  verdict  was  illegal,  as 
finding  different  amounts  against  the  prin- 
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cipal  and  the  sureties  on  tbe  BberlfTs  bond, 
and  en  tbe  further  ground  that  the  court 
erred  in  tbe  following  charge  to  the  jury: 
"If  you  find  the  plaintiff  Is  entitled  to  re- 
cover both  from  G.  W.  Clark  and  the  securi- 
ties In  different  amounts,  the  form  of  your 
verdict  will  be:  'We,  the  Jury,  find  [for] 
the  plaintiff  against  G.  W.  dark,  adminis- 
trator, BO  many  dollars  principal,  so  many 
dollars  Interest,  and  so  many  dollars  attor- 
ney's fees,  and  against  tbe  securities  so 
many  dollars  principal,  interest,  and  attor- 
ney's fees.'  "  The  court  bdow  overruled  the 
motion  for  a  new  trial,  and  the  defendants 
excepted. 

It  Is  unnecessary  to  comment  upon  the 
evidence  In  this  case  further  tban  to  say 
that  from  no  point  of  view  does  it  indicate 
that  there  was  any  difference,  as  to  amount, 
between  tbe  liability  of  the  sureties  on  the 
sherifTs  bond  and  that  of  the  prlDclpal.  Tbe 
suit  was  an  ordinary  action  upon  a  sherifTs 
bond,  and  tbe  petition  sets  up  the  equal  in- 
debtedness of  the  principal  and  ail  the  sure- 
ties on  that  bond.  Nowhere  does  it  seem  to 
be  contemplated  by  tbe  pleadings  that  a  ver- 
dict should  be  found  or  a  judgment  rendered 
for  any  different  amount  against  the  sureties 
tban  that  for  which  the  principal  was  alleg- 
ed to  be  liable.  Certainly,  there  appears  no 
legal  ground  for  the  finding  of  such  a  ver- 
dict.. Had  the  Jury  simply  found  for  the 
plaintiffs  $200  principal  and  $158  interest, 
without  more,  there  would  have  been  no 
difficulty  in  properly  construing  th^r  find- 
ing so  as  to  render  a  valid  judgment  against 
the  defendants;  but  a  vercQct  finding,  as  does 
this  one,  a  different  amount  against  the  sure- 
ties  ttom  that  found  against  the  princix>al, 
there  being  no  authority  in  law  or  reason  for 
such  a  finding,  is  manifestly  illegal,  and 
should  be  set  aside.  We  see  no  ambiguity 
In  the  language  of  tbe  verdict  It  plainly 
evidences  the  intention  of  the  jury  to  find 
the  administrator  liable  for  $126  and  no 
more,  and  the  sureties  tor  the  remainder, 
$252,  and  any  attempt  to  render  a  legal 
Judgment  upon  such  an  illegal  verdict  is 
abortive  "It  is  clear  that  the  surety  is  lia- 
ble for  no  greater  amount  than  is  found  to 
be  due  from  bis  principal.  This  follows  from 
tbe  very  nature  of  Ws  contract"  Norris  ▼. 
Pollard,  75  Ga.  861.  In  the  case  of  Cobb  t. 
Wise,  71  Ga.  103,  "a  bUl  was  filed  to  call 
one  to  account  both  as  trustee  and  admlnis- 
trnliWi  It  alleged  that  another  was  surety 
iifMt  nib  bond  as  trustee,  and  impliedly  and 
iadiinnctly  (if  at  all)  that  he  was  also  surety 
<m  ttk  ^ministration  bond.  He  was  joined 
In  tW'suIt,  and  subixsna  was  prayed  and 
Issuetfitagalnst  both  him  and  tbe  principal. 
They  tertwered  tbe  bill  jointly,  and  the  sure- 
ty Wt  up  no  special  defense  growing  out  of 
tbe  relation  he  sustained  to  the  other  defend- 
ant The  answer  was  silent  as  to  the  surety- 
ship." The  jury  found  a  specified  sum 
against  the  principal  as  trustee  and  another 
nun  against  him  as  administrator,  and  a  de- 


cree was  entered  against  him  accordingly, 
and  against  the  other  defendant  as  his  sure- 
ty In  both  capacities.  Tbe  decree  was  held 
by  this  court  to  be  error,  and  was  set  aside; 
the  court  holding  that  while  verdicts  are  to 
be  given  a  re«UH>nable  intendment  and  may 
be  construed  where  the  jury  have  expressed 
tbeir  meaning  in  an  Informal  manner,  tbe 
court  cannot  supply  substantial  oinlsslons. 
To  the  same  effect,  see  Mayo  v.  Keaton,  78 
Ga.  12S,  2  S.  E.  687. 

These  cases  are  clearly  controlling  of  the 
principle  Involved  In  tbe  case  at  bar.  It  was 
therefore  error  for  the  court  below  to  In- 
struct the  jury  that  they  might  find  separate 
amounts  against  the  principal  and  tbe  sure- 
ties, and  to  refuse,  on  motion,  to  set  aside 
the  verdict  which  was  rendered. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  disquali- 
fied. 


GORDON  et  al.  v.  HOGAN. 
(Supreme  Court  of  Georgia.     Dec.   12,   1901.) 

PALSB     IMPRISONMENT— EVIDBNCB-INSTRVC- 
TI0N8— VBRDICT. 

The  evidence  In  tikis  case  sufficiently  sus- 
tains the  verdict  against  the  defendants  for 
false  imprisonment  and  it  does  not  appear 
that  the  trial  judge  committed  any  error,  either 
in  the  charges  or  refusals  to  charge,  which 
was  hurtful  to  the  defendants.  The  verdict 
was  not  excessive. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Spalding  coun- 
ty;   E.  J.  Reagan,  Judge. 

Action  by  W.  J.  Hogan  against  R.  A.  Gor- 
don and  others.  Judgment  for  plaintiff.  De- 
fendants bring  error.    Affirmed. 

R.  D.  Jackson,  for  plaintiffs  in  error.  M. 
W.  Beck  and  T.  E.  Patterson,  for  defendant 
in  eiTor. 

LITTLE,  X  Hogan  Instituted  an  action 
against  Gordon,  of  Spalding  county,  to  re- 
cover damages  for  false  imprisonment  alleg- 
ing that  Gordon  unlawfully  arrested  and  im- 
prisoned him  in  the  guard  bouse  of  the  city 
of  Griffin  without  reasonable  or  proper  cause, 
and  that  such  Imprisonment  was  made  at  the 
instigation  and  procurement  of  defendant  Ra- 
gan.  The  defendant  Gordon  justified  the  ar- 
rest of  tbe  plaintiff  on  the  ground  that  he 
was  a  police  officer  of  the  city  of  Griffin, 
and  was  empowered  to  make  arrests  for  vio- 
lations of  the  state  law,  and  that  there  was 
at  the  time  of  the  arrest  a  legal  warrant  for 
the  arrest  of  Hogan  In  Carroll  county.  It 
does  not  appear,  however,  that  he  had  the 
warrant  at  the  time  of  the  arrest  or  that 
he  had  ever  had  It;  that  be  bad  ever  seen 
it  or.  Indeed,  that  he  acted  under  knowledge 
that  a  warrant  was  in  existence, — for  he  him- 
self testified  that  he  arrested  Hogan  on  direc- 
tions cm  a  postal  card  signed  "J.  G.  Tanner, 
Sheriff,"  and  that  was  the  only  authority 
he  had  for  making  tbe  arrest    An  officer 
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may  not  make  an  arrest  without  a  warrant 
unless  tbe  offense  is  committed  In  bis  pres- 
ence, or  the  offender  Is  endeaTorIng  to  es- 
cape, or  for  other  cause  there  is  likely  to  be 
a  failure  of  Justice  for  want  of  an  officer  to 
issue  a  warrant.  Pen.  Code,  {  896.  In  de- 
livering the  opinion  of  the  court  in  the  case 
of  Thomas  t.  State,  91  6a.  206,  18  S.  E.  306, 
Chief  Justice  Bleckley  said:  "No  one  who 
properly  appreciates  the  sacredness  of  p»- 
sonal  liberty,  and  the  Jealousy  of  the  law  in 
guarding  the  same,  can  doubt  that,  as  a  gen- 
eral rule,  the  law  requires  a  warrant  in  order 
to  render  an  arrest  legal,  whether  it  be  made 
by  a  policeman  or  any  pnbllc  officer."  At 
the  time  of  the  arrest  Hogan  had  not  commit- 
ted any  offense  in  the  presence  of  Gordon. 
He  was  not  endeavoring  to  escape,  because, 
under  the  evidence  of  Hogan,  he  had  volun- 
tarily come  to  Orlffin  (when  he  was  arrest- 
ed) from  bis  home,  and  was  attending  to 
business  there.  Nor  was  there  likely  to  be  a 
failure  of  Justice  from  the  want  of  an  officer 
to  issue  a  warrant;  for  Gordon  testified  that, 
when  Hogan  was  arrested,  "Mr.  Carhart  a 
Justice  of  the  peace,  was  In  a  few  feet  of  us," 
and  his  office  was  in  50  yards  of  the  place; 
and,  quoting  again  from  Chief  Justice  Bleck- 
ley In  Thomas  v.  State,  supra:  "Any  infor- 
mation as  to  the  commission  of  an  offense 
which  would  serve  as  a  reasonable  basis  for 
making  an  arrest  would  serve  for  suing  out 
a  warrant."  But  not  only  did  Gordon  ar- 
rest Hogan,  but  also  confined  him  In  the 
guard  house  of  the  city  of.  Griffin.  False 
imprisonment  is  a  violation  of  the  personal 
liberty  of  a  person,  and  consists  in  confine- 
ment or  detention  of  such  person  without 
sufficient  legal  authority  (Pen.  Code,  (  106); 
and  so  careful  Is  the  law  of  the  personal 
liberty  of  the  citizen  that  he  who  arrests, 
confines,  or  detains  a  person  without  process, 
warrant,  or  legal  authority  to  Justify  It  vio- 
lates the  law,  and  is  himself  subject  to  arrest 
and  punishment,  be  he  a  private  person,  the 
high  sheriff,  his  deputy,  a  constable,  a  police- 
man, or  detective.  The  evidence  makes  a 
clear  case  of  false  Imprisonment  against  (ror- 
don,  the  policeman,  for  which  he  was  liable 
In  damages  to  the  plaintiff. 

The  other  defendant,  Ragan,  insists  that 
he  Is  not  liable  because  he  had  rented  a  mule, 
buggy,  and  harness  to  the  plaintiff  at  a  stip- 
ulated price  per  month,  all  of  which  had  not 
been  paid,  and  on  Information  that  Hogan 
had  disposed  of  his  property  he  caused  a 
warrant  to  issue  for  Hogan's  arrest,  and  he 
was  arrested  under  the  warrant,  and  brought 
to  Carrolton.  The  matter  was  talked  over 
between  Hogan  and  Ragan,  and  It  was 
agreed  between  the  parties  that  the  plaintiff 
might  return  to  Senoia,  and  bring  the  bone 
and  buggy  back  to  Carrolton.  To  this  the 
deputy  sheriff  having  the  warrant  consented, 
l-'rom  information  they  decided  that  Hogan 
would  not  return  on  the  day  fixed  (May  19th), 
for  that  day  had  passed  without  his  presence. 
In  compliance  with  his  promise;   so  on  May 


19tb  Ragan.  using  the  sheriff's  name  by  bis 
authority,  instructed  the  police  at  Griffin  to 
look  out  for  Hogan;  but  about  6  o'clock  of 
the  same  day  Hogan  did  return,  and  the  next 
morning  Ragan  and  Hogan  settled,  and  the 
latter  then  departed  in  peace.  On  May  20th 
a  notice  to  the  police  at  Griffin  not  to  "both- 
er Hogan,  he  has  settled,"  was  given  to  Ho- 
gan, and  at  the  same  time  an  Instmment 
In  writing  as  follows:  "Mr.  W.  J.  Hogan 
and  I  have  had  settlement  In  fuU.  May  20, 
1899.  [Signed]  E.  A.  Ragan."  It  was  after 
this  that  Hogan  was  arrested,  and  the  de- 
fendant pleads  that  if  Hogan  had  exhibited 
these  documents  at  the  time  he  would  not 
have  been  arrested,  and  by  not  baring  done 
so  the  arrest  was  attributable  to  his  own 
negligence. 

To  us  these  circumstances  seem  to  present 
a  singular  view  of  that  great  principle  which 
is  the  foundation  of  a  republican  government, 
the  right  of  personal  liberty.  We  trust  that 
we  have  not  yet  reached  a  period  In  the 
progress  of  our  state  when  one  who  was  a 
defaulting  debtor,  but  who  has  satisfied  his 
creditor,  must,  to  have  immunity  from  arrest, 
carry  with  him  and  produce  satisfactory  evi- 
dence from  his  creditor  that  he  has  been  set- 
tled with.  The  criminal  processes  of  this 
state  cannot  lawfully  be  used  as  the  means 
for  the  collection  of  a  debt.  A  warrant  Is- 
sued for  the  apprehension  of  one  charged 
with  crime  is  of  serious  Import  and  is  is- 
sued only  In  the  Interest  of  the  public.  More 
than  that,  it  is  the  mandate  of  a  Judicial 
officer  to  take  the  person  named  into  his  cus- 
tody, and  keep  him  so  nntll  discharged  by 
law,  not  by  the  prosecutor.  The  affiant  on 
whose  oath  the  warrant  issues  may  abandon 
the  prosecution  or  refuse  to  prosecute.  Nev- 
ertheless, the  only  proper  course  for  the  offi- 
cer to  purene  Is  to  obey  the  mandate,  and 
bring  the  person  arrested  before  a  proper 
officer  for  examination,  which  may  then  be 
entered  Into,  even  against  the  wishes  of  the 
prosecutor.  It  Is,  and  ought  to  be,  more  dif- 
ficult to  stop  the  progress  of  proceedings  In- 
augurated by  the  oath  of  a  citizen  to  punish 
one  for  a  crime  with  which  he  is  charged 
than  to  put  them  in  motion.  A  crime  can- 
not legally  be  condoned  by  the  indlyldual 
who  has  specially  suffered,  nor  is  It  In  his 
power  to  inflict  or  withhold  punishment. 

When  the  plaintiff  was  arrested  and 
brought  to  Carrolton  in  the  interest  of  the 
pablic,  an  Inquiry  should  have  be«i  et^dtred 
into  to  ascertain  whether  there  was^fouq^- 
tlon  for  the  charge;  but  when  h»|.wf^  al- 
lowed to  go  at  large  for  a  specific,  pivposcv 
and  failed  to  return  at  a  specified  Xb^fi,  la 
consequence  of  which  the  police  weie.ii^ified 
to  look  out  for  him,  such  notice  woo^  seem 
to  have  been  given,  not  because  he  had  com- 
mitted a  crime,  but  because  he  had  failed 
to  return  and  settle  as  he  had  promised.  The 
notice  caused  the  arrest.  It  was  procured 
to  be  sent  by  the  defendant  The  arrest  was 
Illegal,  and  as  the  Jury,  under  a  review  of  all 
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the  evidence,  entertained  the  belief  that  the 
defendant  was  responsible  for  1^  we  cannot 
Interfere. 

In  our  opinion,  no  error  of  law  was  com- 
mitted by  the  trial  Judge  of  which  the  de- 
fendant can  JuBdjr  complain.  The  amount 
returned  by  the  jury  as  damages  ($300)  was 
not,  under  the  evidence,  excessive. 

The  Judgment  overruling  the  motion  for  a 
new  trial  Is  therefore  affirmed.  All  the  Jus- 
tices concurring. 


UNION  LUMBBR  CO.  et  aL  v.  ALI^N  et  sL 
(Supreme  Court  of  Georgia.    Dec.  11,  1801.) 

INJITNOnOH— DIBSOLimON— WaiFIOATION   OV 
PBTITION. 

1.  When  the  plaintiff  In  an  equitable  peti- 
tion for  injunction  brintrs  his  case  within  the 
provisions  of  section  4927  of  the  Civil  Code,  it 
ta  erroneous  to  qnalify  the  order  granting  the 
injonotion  by  proTidlng  therein  for  the  dissolu- 
tion of  the  injunction  upon  the  giving  by  the 
defendant  of  a  bond  for  the  eventual  condem- 
nation mcMiey. 

2.  it  is  too  late,  after  an  application  for  an 
interlocutory  injunction  has  been  heard  and  de- 
termined upon  Its  merits,  to  raise  the  question 
that  the  petition  was  not  duly  verified. 

(Syllabna  by  the  Court) 

Brror  from  superior  court,  Colquitt  county; 

A.  H.  Hansell,  Judge. 

Action  by  the  Union  Lumber  Company 
against  Allen  &  Holmea  From  a  Judgment 
ordering  the  injunction  granted  to  be  dis- 
solved on  bond  filed  by  defendants,  plain- 
tiff brings  error.    Reversed. 

Dessau,  Harris  &  Harris,  J.  H.  Merrill, 
J.  A.  Wilkes,  and  G.  P.  Hansell,  for  plaUi- 
tlff  in  error.    W.  S.  Humphries  and  Silencer 

B.  Atkinson,  for  defendants  In  error. 

LUMPKIN,  F.  J.  1.  The  law  embraced  In 
section  4927  of  the  Civil  Code,  as  amended 
by  the  act  of  December  20,  1899  (Acts  1899, 
p.  40),  Introduced  Into  our  system  of  equity 
practice  a  new  feature  as  to  granting  In- 
junctions restraining  the  cutting  of  timber 
or  boxing  oc  otherwise  working  the  same 
for  tnri>entlne  purposes.  Under  this  law, 
one  who  has  a  perfect  title  to  land  upon 
which  timber  Is  situated,  or  such  title  to 
timber  upon  any  land,  may  obtain  an  injtmc- 
tion  against  a  trespasser  without  being  re- 
quired to  aver  or  prove  his  insolvency,  or 
that  the  damages  he  Is  committing  wUl  be 
Irreparable.  It  is  m  the  section  cited  fur- 
ther provided  that  the  Judge,  In  granting  the 
plaintUTs  prayer  for  injunction,  shall  require 
bim  to  give  a  bond  to  answer  such  damages 
as  may  be  sustained  by  the  defendant  "by 
reason  of  the  granting  of  said  injunction." 
It  would  therefore  seem  clear  that  when  a 
petitioner,  by  allegation  and  proof,  bring^s 
bis  case  squarely  within  the  provisions  of 
this  section,  the  Judge  must  grant  the  In- 
junction as  prayed,  and  compel  the  plaintiff 
to  give  the  bond  required  by  the  statute. 

In  the  present  case  the  petitioners  com- 


plied with  the  terms  of  the  law,  and  the 
judge  granted  an  injunction,  but.  Instead  of 
ordering  the  plaintiffs  to  give  bond,  qualified 
the  grant  of  the  Injunction  by  directing  that, 
if  the  defendants  would  file  In  the  clerk's 
office  a  bond  conditioned  to  pay  the  eventual 
condemnation  money  which  the  plaintiffs  or 
any  of  them  might  recover  against  the  de- 
fendants In  the  case,  "the  order  for  injunc- 
tion be  dissolved,  so  far  as  to  allow  the  de- 
fendants to  gather  and  use  this  year's  crop 
or  turpentine  ftom  said  land."  The  plain- 
tiffs excepted  to  so  much  of  the  decision  "as 
allows  defendants  to  continue  to  work  said 
timber  for  turpentine  purposes."  In  our 
judgment,  the  exception  is  good.  The  trial 
Judge  did  not  follow  the  statutory  scheme^ 
but  substituted  for  It  another  not  authorized 
by  law. 

2.  It  was  insisted  here  that  the  Judgment 
below  should  be  sustained  because  the  plain- 
tiffs' petition  was  not  duly  verified.  This 
point  is  answered  by  section  4966  of  the 
Civil  Code,  which  provides  that  "petitions 
for  a  restraining  order,  injunction,  receiver, 
or  other  extraordinary  equitable  relief  should 
be  verified  positively  by  the  petitioner,  or 
supported  by  other  satisfactoty  proofs."  See 
the  cases  cited  thereunder.  In  any  view.  It 
was  too  late,  after  a  hearing  on  the  merits, 
to  raise  any  question  as  to  the  verification 
of  the  petition.  See,  also,  Bass  v.  Wolff,  88 
Ga.  427,  14  S.  E.  689. 

.Tudgment  reversed.  All  the  Justices  con- 
curring. 


HILUARD  V.  THORNTON  et  al. 
(Supreme  Court  of  Georgia.     Dec.  12,  1901.) 

APPBAX<— REVIEW. 

No  error  of  law  appears  to  have  been 
committed  on  the  trial  in  the  court  below,  the 
evidence  was  amply  snfflcient  to  sustain  the 
verdict,  and  the  court  did  not  err  In  refosing 
to  grant  a  new  trial. 
(Syllabus  by  the  Ctourt.) 

Error  from  superior  court,  Greene  county; 
Jno.  C.  Hart  Judge. 

Action  between  H.  C.  Hllllard  and  C  3. 
Thornton  and  others.  From  the  Judgment, 
Hllllard  brings  error.    Affirmed. 

Jas.  Davison,  for  plaintiff  in  error.  J.  B. 
Park,  for  defendants  In  error. 

FEB  CURIAM.    Judgment  affirmed. 


ALEXANDER  v.  STATE. 
(Supreme  Court  of  Georgia.     Dec  10,  1901.) 

CRIMINAL   LAW— TRIAL.— REMARKS    OF  JDDOB 

—INSTRUCTIONS. 

1.  It  is,  while  charging  upon  a  statement 
made  by  one  on  trial  for  crime,  erroneous  to 
use  language  calculated  to  impress  the  jury 
that  they  ouglit  to  be  cautious  in  giving  credit 
to  what  be  said. 

2.  A  Jud^e  should  not,  in  the  hearing  of  a 
jury,  compliment  a  witness. 

(Syllabus  by  the  Court.) 
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Error  from  supMior  court,  Early  county; 
H.  C.  Sheffield,  Judge. 

R.  W.  Alexander  was  found  guilty  of  man- 
slaughter, and  brings  error.    Reversed. 

A.  G.  Powell  and  W.  M.  Hammond,  for 
plaintiff  In  error.  J.  A.  Lalng,  Sol.  Gen.,  G. 
L.  Comer,  and  R.  H.  Sheffield,  for  the  State. 

LUMPKIN,  P.  J.  The  grand  Jury  of  Early 
county  Indicted  R.  W.  Alexander  for  the  mur- 
der of  George  W.  aherry.  The  accused  was 
found  guilty  of  voluntary  manslaughter,  and 
brings  up  for  review  a  Judgment  overruling 
his  motion  for  a  new  trial.  This  motion 
contains  numerous  grounds,  but  none  of  them, 
save  two,  with  which  we  shall  specifically 
deal,  discloses  the  commission  of  any  mate- 
rial error,  or  presents  for  the  consideration 
of  this  court  any  new  or  important  question 
of  law. 

1.  The  accused  relied  largely  upon  the 
statemmt  which  he  made  to  the  Jury  In  his 
own  defense.  In  this  connection,  the  court 
charged:  "In  criminal  cases  the  defendant 
is  not  allowed  to  be  sworn  as  a  witness  for 
himself.  It  would,  in  important  cases,  be 
too  great  a  temptation  to  commit  perjury. 
But,  while  not  permitted  to  swear,  the  law 
will  not  absolutely  close  his  mouth  in  his 
own  defense,  but  it  permits  him  to  make  an 
unsworn  statement  as  to  the  whole  trans- 
action." Exception  is  taken  to  the  phrase, 
"It  would,  in  important  cases,  be  too  great 
a  temptaticm  to  commit  perjury."  We  think 
that  In  using  this  expression  the  court  com- 
mitted grave  error.  Undoubtedly,  this  waa 
an  important  case.  Indeed,  it  was  one  In- 
volving the  very  life  at  the  accused.  The 
jury  were  therefore,  in  substance,  instructed 
that  In  such  a  case  the  accused  ought  not 
to  be  permitted  to  swear  as  a  witness,  be- 
cause be  would  be  under  too  great  a  tempta- 
tion to  commit  perjury.  Necessarily,  this  al- 
so carried  the  idea  that  the  accused  would 
be  under  an  equal,  if  noit  greater,  temptation 
to  speak  falsely  when  availing  himself  of 
his  privilege  of  making  an  unsworn  state- 
ment to  the  Jury.  It  is  true  that  the  Judge 
followed  the  language  above  quoted  with  ap- 
propriate Instructlous  with  respect  to  the 
right  of  the  Jury  to  acc^t  or  reject  the 
statement  of  the  accused,  as  they  saw  prop- 
er; but,  unfortunately,  these  Instructions  were 
prefaced  with  a  warning  to  the  effect  that 
the  Jury  should  be  extremely  cautious  in  be- 
lieving what  the  accused  said.  It  would 
have  been  far  better,  as  this  court  has  often 
remarked,  to  give  in  charge  to  the  Jury  the 
statute  law  upon  this  subject,  leaving  them 
free  to  consider  the  statement,  and  give  to 
it  .whatever  weight  they  saw  proper. 

2.  It  was  Insisted  by  the  accused  that  on 
the  occasion  of  the  difficulty  which  resulted 
in  the  death  of  the  deceased  the  latter  was 
armed  with  a  heavy  iron  steelyard  pea. 
Jordan,  the  main  witness  for  the  state,  tes- 
tified he  was  present  when  the  homicide  was 


committed,  and  did  not  see  any  steelyard 
pea.  After  this  witness  had  retired  from 
the  stand,  the  Judge  had  him  recalled,  and 
subjected  him  to  a  rigid  examination  with 
respect  to  his  knowledge  concerning  the  pres- 
ence or  absence  of  a  steelyard  pea  on  the 
occasion  of  the  mortal  difficulty.  Before  be- 
ginning this  examination,  the  Judge  instruct- 
ed the  Jury  that  "he  was  going  to  ask  Mr. 
Jordan  about  a  matter,  but  that,  the  same 
was  not  evidence,  and  was  not  to  be  con- 
sidered by  them  for  any  purpose."  In  an- 
swer to  questions  from  the  Judge,  the  wit- 
ness stated,  "I  have  ali'eady  told  all  I  know 
about  It,  and  I  have  told  the  truth;"  to 
which  the  Judge  replied;  "I  doa't  mean  to 
say  or  intimate  that  you  have  not  told  the 
truth  about  it,  as  far  as  you  were  asked; 
but  under  rules  of  the  law  the  lawyers  can- 
not ask  you  what  people  told,  without  the 
leave  of  the  court;  but  the  court  can  ask 
you  the  question,  and  you  can  now  tell  the 
court  what  you  had  no  right  to  tell  the  Jury. 
I  don't  want  you  to  misunderstand  me,  Mr. 
Jordan.  I  know  you  to  be  an  honorable 
man,  and  I  have  no  doubt  that  you  have  told 
the  truth  about  this  matter,  as  far  as  you 
were  allowed  to  answer."  The  court  then 
proceeded  to  elicit  from  the  witness  that  he 
had  heard  a  colored  man  named  Jack  Davis 
say  that  a  steelyard  pea  was  found  at  the 
place  where  the  killing  occurred.  Upon  the 
strength  of  the  Information  thus  brought  out, 
counsel  for  the  accused  caused  Davis  to  be 
sent  for,  and  he  testified  that,  as  matter  of 
fact,  a  steelyard  pea  was  found  at  the  place 
of  the  difficulty  shortly  after  its  occurrence. 
The  accused  excepted  to  the  language  used 
by  his  honor  in  the  hearing  of  the  Jury  to 
the  effect  that  the  witness  Jordan  was  an 
honorable  man,  and  that  the  Judge  had  no 
doubt  that  this  witness  had  told  the  truth. 
This  exception  was  certainly  well  taken.  As 
remarked  above,  Jordan  was  the  main  wit- 
ness for  the  state,  and  the  character  of  the 
language  addressed  to  him  by  the  Judge  nec- 
essarily tended  to  give  this  witness  a  high 
standing  with  the  Jury;  most  probably  ac- 
tually had  this  effect  In  using  the  language 
complained  of,  his  honor  certainly  violated 
section  4334  of  the  Qvll  Code,  which  forbids 
a  Judge  from  intimating  any  opinion  as  to 
the  evidence.  He  could  hardly  have  done 
so  more  effectually  than  by  complimenting 
the  witness  In  the  manner  pointed  out  See, 
in  this  connection,  Pound  v.  State,  43  Ga.  90; 
Jefferson  v.  State,  80  Ga.  16,  6  S.  B.  293; 
Railroad  Co.  v.  Lucas,  110  Ga.  121,  35  S.  E. 
283.  It  makes  no  difference  that  the  Judge 
instructed  the  Jury  that  what  passed  be- 
tween himself  and  the  witness  Jordan  was 
not  to  be  considered  by  them.  They  heard 
his  words,  and  no  man  cotild  dare  say  they 
were  not  thereby  influenced,  to  some  extent, 
at  least  It  was  insisted  by  counsel  for  the 
state  that  the  Judge  did  not  mean  to  say 
he  had  no  doubt  that  all  of  Jordan's  testi- 
mony was  true,  but  merely  that  he  had  told 
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the  truth  Trltb  respect  to  his  knowledge  of 
the  steelyard  pea.  Tbe  phrase,  "Yon  have 
told  the  truth  about  this  matter,"  was  com- 
prehensive enough  to  Include  all  the  witness 
had  Bald  concerning  the  homicide;  but,  gn:ant 
that  tbe  words  "this  matter"  should  have 
been  understood  as  referring  only  to  the 
steelyard  pea,  the  language  of  the  Judge  was 
still  highly  objectionable,  because  the  issue 
with  respect  to  the  steelyard  pea  was  a  mat- 
ter of  vital  Importance  in  the  case. 

It  would  not  be  proper  to  dose  this  dis- 
cussion without  stating  that,  taking  into  view 
all  which  occurred,  the  motive  of  the  Judge 
was  to  render  the  accused  the  Important 
service  of  enabling  his  counsel  to  bring  out 
the  whole  truth  of  the  case.  This,  however, 
does  not  do  away  with  the  error  which  his 
honor  committed,  or  relieve  this  court  of  the 
necessity  of  correcting  it 

Judgment  reversed.  All  the  Justices  con- 
curring. 


KNOX  V.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  10,  1001.) 

HOMICIDE— VSNU^^-BVIDBNCE. 

1.  When  in  the  trial  in  the  superior  court  of 
Franklin  county,  Ga.,  of  one  charged  with  the 
offt'use  of  mnider,  it  appeared  from  the  evi- 
dence that  the  accused  killed  the  deceased  at 
the  house  of  the  accused,  on  the  place  of  a 
named  person,  in  Franklin  county.  It  was  suf- 
ficiently shown  that  the  homicide  occurred  in 
Franklin  county,  Ga.;  and  such  evidence  ex- 
cluded any  legitimate  inference  that  the  of- 
fense was  committed  in  Franklin  county,  N. 
C  though  this  county  may  he  situated  not 
very  far  from  the  county  of  the  same  name 
in  Georgia. 

2.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  requiring  the  granting  of  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Franklin  coun- 
ty;  R.  B.  Russell,  Judge. 

Ed  Knox  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

W.  R.  Little  and  A.  O.  &  J.  B.  McCurry. 
for  plaintiff  in  error.  O.  H.  Brand,  Sol.  Oen., 
.ind  J.  M.  Terrell.  Atty.  Gen.,  for  the  State. 

COBB,  J.  The  accused  was  tried  and  con- 
victed In  tbe  superior  court  of  Franklin 
county  on  an  indictment  charging  him  with 
tbe  offense  of  murder.  His  motloa  for  a 
new  trial  having  been  overruled,  be  except- 
ed, and  tbe  Judgment  of  the  superior  court 
refusing  to  grant  a  new  trial  was  reversed 
by  this  court  112  Ga.  873,  87  S.  B.  416.  Up* 
on  bis  second  trial  the  accused  was  again 
convicted,  and  made  a  motion  In  arrest  of 
Judgment,  as  woll  as  a  motion  for  a  new 
trial.  The  motion  in  arrest  of  Judgment  was 
overmled  by  tbe  trial  court,  and  this  Judg- 
ment was  affirmed  by  this  court.  113  Ga. 
92»,  30  S.  E.  330.    The  present  writ  of  error 


Is  sued  out,  complaining  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

1.  It  Is  insisted  that  the  verdict  Is  ctm- 
trary  to  the  evidence.  In  that  it  fails  to 
show  that  the  ofTense  was  committed  within 
the  Jurisdiction  of  the  court;  that  is,  it  does 
not  appear  from  tbe  brief  of  evidence,  as  con- 
tained in  the  record,  that  the  venue  was 
proved.  The  only  evidoice  In  the  record  as 
to  where  the  crime  was  committed  was  In 
the  testimony  of  a  witness  who  said  that 
the  accused  killed  the  deceased  "with  a  gun 
at  Mr.  Latty's  plantation.  In  Franklin  coun- 
ty. He  was  killed  at  Ed  Knox's  house, 
on  Mr.  Latty's  place,  in  Franklin  county." 
It  is  argued  that  this  does  not  show  be- 
yond a  reasonable  doubt  that  the  homicide 
occurred  in  the  state  of  Georgia;  this  being 
especially  true  in  the  present  case  for  the 
reason,  as  stated  by  counsel  in  his  argument, 
that  Franklin  county,  Ga.,  and  Franklin  coun- 
ty, N.  C,  were  not  Y&ey  far  from  each  other. 
We  do  not  think  there  is  any  merit  In  this 
contention.  In  the  case  of  Mitchum  v.  State, 
11  Oa.  615,  where  it  appeared  that  the  accus- 
ed was  placed  upon  trial  In  the  superior  court 
of  Stewart  county  upon  an  indictment  for 
murder,  there  was  evidence  that  the  offense 
was  committed  In  the  house  of  a  witness, 
"at  Florence,  Stewart  county."  It  was  held 
that  this  was  sufficient  to  show  that  the 
crime  was  committed  within  tbe  Jurisdiction 
of  the  court  In  the  opinion  in  that  case, 
Judge  Nlsbet  said:  "By  the  constitution  of 
the  state  [the  ofFense]  was  triable  alone  in 
the  county  where  it  was  committed,  and  the 
court  had  Jurisdiction  over  It  nowhere  else. 
To  give  Jurisdiction,  therefore.  It  was  neces- 
sary to  prove  that  it  was  committed  in  the 
county  where  the  court  was  sitting.  The 
court  sat  and  the  trial  was  had  In  the  county 
of  Stewart,  and  the  proof  was  that  the  crime 
was  committed  In  the  house  of  the  witness, 
at  Florence,  in  the  county  of  Stewart.  That 
the  court  was  sitting  In  the  county  of  Stew- 
art and  state  of  Georgia  was  a  fact  known  to 
the  court  from  Its  ovm  records  and  the  pub- 
lic law.  When,  therefore,  it  was  proven  that 
the  crime  was  committed  In  the  county  of 
Stewart  It  was  proven  that  it  was  commit- 
ted In  the  county  In  which  the  court  enter- 
tained Jurisdiction  over  it"  We  think  the 
present  case  Is  contrc^ed  by  the  ruling  Just 
referred  to.  See,  also.  In  this  connection, 
Wright  V.  PhlUIps,  46  Oa.  107. 

2.  The  motion  for  a  new  trial  contains  sev- 
eral grounds  assigning  error  upon  the  rulings 
of  the  court  In  admitting  and  rejecting  evi- 
dence. When  these  assignments  of  error  are 
considered  In  the  light  of  the  notes  made 
by  the  trial  Judge  to  the  several  grounds  of 
the  motion,  they  do  not  contain  any  error  re- 
quiring the  granting  of  a  new  trial.  Tbe  evi- 
dence authorized  the  verdict 

Judgment  affirmed.  All  tbe  Justices  con- 
curring. 
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REYNOLDS  T.   STATE. 

^Supreme  Court  of  Georgia.     Dec.   10,  1901.) 

MISDEMEANOR— RVIDENCE-TIUB  OF  OFFENSE 

—FORMER  CONVICTION— ILLEGAL 

SALE  OF  LIQUOR. 

1.  It  l8  a  well-settled  rnle  of  criminal  law 
that,  on  the  trial  of  one  indicted  for  a  misde- 
meanor, the  case  may  be  made  oat  bj  proof 
that  the  accused  committed  the  act  which  con- 
stituted the  offense  charged  at  any  time  with- 
in two  years  previous  to  the  return  of  the  in- 
dictment as  true. 

2.  That  the  indictment  charged  the  accused 
with  having  unlawfully  sold  spirituous  liquors 
to  a  named  person  on  a  particular  day  does  not 
change  the   rule.    Such  a   conviction   may   be 

S leaded  in  bar  of  another  conviction   for  an 
legal  sale  to  the  person  named  within  the 
statutory  period. 

3.  The  evidence  was  amply  sufficient  to  sus- 
tain the  verdict,  and  no  error  of  law  was  com- 
mitted. 

(Syllabus  by  the  Oourt.) 

E}rror  from  aui>erior  court,  Jackson  coiiiit7; 
W.  H.  Felton,'  Jr.,  Judge. 

D.  P.  Reynolds  was  conTtcted  of  selling  in- 
toxicating liquors,  and  brings  error.  Af- 
firmed. 

Geo.  C.  Thomas  and  Shackelford  &  Shack- 
«lford,  for  plaintiff  in  error.  0.  H.  Brand, 
Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  afDrmed. 


JACKSON-  et  al.  ▼.  FITZPATRICK  et  at 

4Supreme  Court  of  Georgia.     Dec.  12,  1901.) 

BILL  OB"  EXCEPTIONS— ASSIONMBNT8  OF 
ERROR. 

The  bill  of  exceptions  in  the  present  case 
not  containing  any  assignment  of  error  upon 
the  rulings  of  the  court  therein  referred  to^ 
the  writ  of  error  must  be  dismissed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Morgan  coun- 
ty; Jno.  C.  Hart,  Judge. 

Action  between  Kufus  Jackson  and  others 
and  Pltzpatrlck  &  Walton.  From  the  Judg- 
ment, Jackson  and  others  bring  error.  Dis- 
missed. 

J.  H.  Holland,  for  plaintlfTs  in  error. 
'George  &  George,  for  defendants  in  error. 

PER  CURIAM.    Writ  of  error  dismissed. 


PEAVY  V.  STATE. 
(Snpreme  Oonrt  of  Georgia.     Dec.  10,  10Ol.> 

CRIMINAL  LAW— APPEAL-NEW  TRIAL-STATE- 
MENT OF  ACCUSED— MURDER. 

1.  A  ground  of  a  motion  for  a  new  trial 
assigning  error  upon  a  refusal  to  allow  the 
accused,  after  retiring  from  the  stand,  to  "go 
back  again,  and  state  a  matter  which  he  neg- 
lected and  omitted  to  state,"  is,  in  any  view, 
without  merit,  when  It  fails  to  disclose  what 
additional  statement  the  accused  desired  to 
make. 

2.  In  a  criminal  case  the  accused  cannot  de- 
mand as  matter  of  right  the  privilege  of  mak- 


ing a  second  statement  for  the  purpose  of  re- 
butting evidence  offered  by  the  state,  after  the 
conclusion  of  the  original  statement. 

3.  There  was  sufficient  evidence  to  warrant 
the  verdict,  and  it  does  not  appear  that  the 
court  erred  in  overmling  the  motion  for  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county: 
B.  B.  Bower,  Judge. 

J.  H.  Peavy  was  convicted  of  murder,  and 
brings  error.    AflSrmed. 


I  Busbee  &  Busbee,  for  plalntifT  in  error. 
Frank  A.  Hooper,  Sol.  Gen.,  and  J.  M.  Ter- 
rdl,  Atty.  Gen.,  for  the  State. 

LEWIS,  J.  Peavy  was  tried  under  an  In- 
dictment charging  him  with  the  murder  of 
Ford,  and  was  convicted.  He  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  be  excepted. 

1,  2.  The  amendment  to  the  motion  for  a 
new  trial  contains  only  two  grounds,  and 
these  may  be  considered  together.  The  first 
alleges  that  the  court  erred  in  refusing  to  al- 
low the  defendant,  after  he  had  made  his 
statement  and  left  the  stand,  to  "go  back 
again,  and  state  a  matter  which  he  neglect- 
ed and  omitted  to  state";  and  the  second 
assigns  error  upon  the  refusal  of  the  court 
to  allow  the  accused  to  make  a  second  state- 
ment, intended  to  rebut  the  evidence  of  a 
witness  who  testified  to  a  new  and  distinct 
matter  after  the  original  statement  of  the 
accused  had  been  made.  It  does  not  appear 
what  it  was  that  the  accused  neglected  to 
say  In  his  original  statement  which  he  de- 
sired to  supply  by  an  additional  statement, 
nor  does  it  appear  in  the  motion  what  the 
new  testimony  was  which  he  wished  to  re- 
but by  an  additional  statement.  In  the  ab- 
sence, therefore,  of  any  showing  that  the 
rulings  of  which  complaint  is  made  Injuri- 
ously affected  the  rights  of  the  accused, 
there  is  no  merit  in  either  of  these  two 
grounds  of  the  motion.  But  even  If  the  mo- 
tion for  a  new  trial  had  set  forth  distinctly 
what  the  matter  was  which  the  court  below 
refused  to  allow  to  go  to  the  Jury.  It  Is  well 
settled  as  a  matter  of  law  that  the  accused 
In  a  criminal  case  is  not  entitled,  as  a  mat- 
ter of 'right  to  make  a  second  statement  to 
the  Jury.  See  Cochran  v.  State,  118  Ga.  741. 
39  S.  E.  337,  and  cases  cited.  And  it  Is  im- 
material that  the  additional  statement 
sought  to  be  made  is  In  rebuttal  of  addi- 
tional testimony  offered  In  behalf  oT  the 
state  on  a  new  and  distinct  phase  of  the 
case.  See  Sharp  y.  State,  111  Ga.  177,  36  S. 
E.  633. 

3.  The  only  remaining  grounds  of  the  mo- 
tion for  a  new  trial  are  those  which  com- 
plain that  the  verdict  was  contrary  to  law 
and  the  evidence.  A  careful  review  of  the 
brief  of  evidence  contained  In  the  record 
leads  us  to  the  conclusion  tliat  there  Is  no 
merit  In  this  contention.  There  was  ample 
testimony  to  warrant  the  Jury  in  finding  thnt 
the  accused,  with  no  shadow  of  Justification. 
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dellbtfatdy  and  cruelly  murdered  tbe  de- 
ceased; and  we  caunot,  therefore,  set  aside 
tbe  Judgment  of  tbe  court  below  on  these 
grounds. 

Judgmoit  affirmed.    All  the  justices  con- 
curring. 


SEARCY  V.  STATES. 
(Supreme  Court  of  Georgia.  Dec.  10,  1901.) 
RESisnNO  OFncER— evidence:. 
"Wliere,  upon  tlie  trial  of  one  charged  with 
resisting  an  ofiScer  in  the  execution  of  a  mort- 
gage fi.  fa.,  it  appeared  tiom  the  evidence  of- 
fered b7  the  state,  in  connection  with  the  fi. 
fa.,  that  it  was  issued  upon  aproceeding  un- 
der the  act  of  December  16,  1890,  to  foreclose 
a  bill  of  sale  which  was  absolute  upon  its  face, 
and  that  the  affldavit  upon  which  the  fi.  fa. 
was  based  failed  to  show  that  the  bill  of  sale 
was  giren  to  secure  a  debt,  the  fi.  fa.  was  not 
legal  process,  and,  upon  proper  objection  made 
b7  the  accused,  should  not  bsTe  l>een  admitted 
in  eridence. 
(Syllabus  by  the  Ciourt.) 

Error  from  city  court  of  Macon;  W.  D. 
Nottiagbam,  Judge. 

Win  Searcy  was  convicted  or  resisting  an 
otUcer,  and  brings  error.     Reversed. 

OlawBon  &  Fovilex,  for  plaintiff  in  etror. 
Wm.  Brunson,  Sol.  Gen.,  for  tbe  State. 

FISH,  J.  Will  Searcy  was  tried  and  con- 
victed. In  tbe  city  court  of  Macon,  upon  an 
accusation  charging  him  wltb  obstructing 
iind  resisting  J.  Q.  Phillips,  a  lawful  con- 
stable, in  levying  a  certain  described  "mort- 
gage fl.  fa."  in  favor  of  the  Wood  Furniture 
Company  against  Mamie  Searcy.  Upon  tbe 
trial  tbe  state  offered  in  evidence,  in  connec- 
tion with  tbe  fl.  fa.,  a  bill  of  sale  to  certain 
personalty,  executed  on  December  19,  1900, 
by  Mamie  Searcy,  to  the  Wood  Furniture 
Company,  the  bill  of  sale  being  absolute  on 
its  face:  also  a  written  contract  of  the  same 
date,  whereby  Mamie  Searcy  agreed  to  pay 
indefinitely  to  tbe  Wood  Furniture  Company 
tbe  sum  of  $1.10  per  week  rent  for  tbe  prop- 
erty described  in  tbe  bill  of  sale;  also  an 
affidavit  made  by  Charles  C.  Avera,  agent 
for  the  Wood  Furniture  Company,  wherein 
be  deposed  that  Mamie  Searcy  was  indebted 
to  tbe  Wood  Furniture  (Company  "on  a 
mortgage,  hereto  annexed,  the  sum  of  sixty- 
five  cents  principal,  and  said  amount  is  now 
due  and  unpaid."  The  accused  objected  to 
tbe  admission  of  the  execution  in  evidence 
upon  the  ground  that  it  was  shown  not  to 
be  lawful  process.  His  objection  was  ovet^ 
ruled,  and  the  fl.  fa.  admitted,  whereupon  be 
excepted. 

We  think  the  court  erred  in  not  sustain- 
ing the  objection  to  the  introduction  of  the 
execution.  Tbe  act  approved  December  16, 
1890  (Acts  1899,  p.  82),  provides  that  "the 
owner  of  any  bill  of  sale  to  personal  prop- 
erty to  secure  a  debt  where  the  principal 
does  not  exceed  one  hundred  dollars,  may 
foreclose  tbe  same  in  the  manner  as  mort- 


gages on  personal  property  are  now  fore- 
closed, under  the  laws  of  the  state  of  Geor- 
gia." There  was  nothing  in  the  bill  of  sale 
given  by  Mamie  Searcy  to  the  Wood  Furni- 
ture Company,  nor  in  her  agreement  to  pay 
rent  for  the  property,  nor  in  the  aflldavit 
of  foreclosure,  that  Indicated  that  the  bill  of 
sale  wns  given  to  secure  a  debt.  Without 
this,  the  bill  of  sale  could  not  be  forclosed 
under  the  statute.  The  execution  was  there- 
fore not  legal  process,  and  should  not  bave 
been  admitted  In  evidence  over  tbe  objec- 
tion of  tbe  accused. 

Judgment  reversed.    All  tbe  justices  con- 
curring. 


JOHNSON  V.  GUMMING. 
(Supreme  Court  of  Georgia.     Dec.  12,  1901.) 

NEW  TRIAI/-INSUFFICIBINCT  OF  BVIDBNCB. 
The  only  ground  of  the  motion  for  a  new 
trial  alluded  to  in  the  brief  of  counsel  for  plain- 
tiff in  error  being  the  general  one  that  the  ver- 
dict is  contrary  to  law  and  the  evidence^  and 
there  being  ample  evidence  to  support  the  ver- 
dict, the  Judgment  overruling  the  motion  for 
new  trial  must  be  affirmed. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Pike  county; 
E.  J.  Reagan,  Judge. 

Action  between  A.  !>.  Johnson  and  H.  G. 
Cumming.  From  the  judgment,  Johnson 
brings  error.    Affirmed. 

E.  F.  Dupree,  for  plaintiff  In  error.  R.  T. 
Daniel  and  J.  F.  Redding,  tor  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 


SOUTHERN  RT.  OO.  v.  JOHNSON. 
(Supreme  Oourt  of  Georgia.     Dec.  11,  1001.) 

INJURY  TO  RAILROAD  BMPLOTA— FUIAOINO- 

NONSUIT— NEW    TRIAL. 

1.  Under  the  statutes  of  this  state,  a  rail- 
road company  is  liable  for  injuries  to  the  per- 
son  of  an  employe  by  the  negligence  or  mis- 
conduct of  other  employes  of  the  company, 
without  negligence  on  his  part,  whetlier  such 
injuries  are  connected  with  tne  running  of 
trains  or  not.  Under  this  rule  of  law,  the  dec- 
laration in  the  present  case  set  forth  a  cause  of 
action  which  was  supported  by  evidence;  and 
therefore  the  trial  judge  did  not  err  in  refus- 
ing, upon  motion  of  the  defendant,  to  dismiss 
plaintiff's  petition  as  failing  to  set  forth  a 
cause  of  action,  nor  in  refusing  to  grant  a  non- 
suit. 

2.  The  trial  Judge  did  not  err  in  refusing  to 
grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

Action  by  Putnam  Johnson  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

F.  £.  Callaway.  Head  &  Head,  Hugh  M. 
Dorsey,  and  J.  H.  Leavitt,  for  plaintiff  in  er- 
ror. U.  G.  Brock  and  J.  M.  McBride,  for  de- 
fendant in  error. 
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LITTLE,  J.  We  aie.of  the  opinion  that 
the  petition  set  out  a  good  cause  of  action, 
and  that  It  was  sufficiently  supported  by  the 
evidence,  and  the  conclusion  follows  that  the 
trial  Judge  committed  no  error  in  refoslng 
to  dismiss  the  petition  and  in  overruling  the 
motion  to  nonsuit  Our  ClTll  Code  (section 
2323),  In  declaring  the  law  of  liability  of  rail- 
road companies  for  Injuries  to  persons  or 
property,  provides  that  If  the  person  Injured 
is  himself  an  employ^  of  the  company,  and 
the  damage  was  caused  by  another  employ^, 
and  without  fault  on  the  part  of  the  person 
injured,  his  employment  shall  be  no  bar  to 
recovery.  In  the  case  of  Railroad  Co.  v.  Mil- 
ler, 90  Ga.  571,  16  8.  E.  939,  and  In  the  nu- 
merous other  cases  not  necessary  to  cite, 
this  court  ruled  expressly  that  a  railroad 
company  Is  liable  for  Injuries  to  the  person 
of  an  employ^  occasioned  by  the  negligence 
or  misconduct  of  other  employes  of  the  com- 
pany. 

It  Is  contended  that,  the  Injury  to  the  de- 
fendant in  error,  occasioned  as  It  was,  cre- 
ates no  liability  on  the  part  of  the  railroad 
company;  that  the  defendant  in  error,  by 
his  employment,  assumed  the  risk  of  such 
Injuries.  We  think  not.  The  petition  al- 
leged and  the  proof  showed  that  the  defend- 
ant In  error  at  the  time  the  injuries  were  eus- 
tained  was  not  at  fault  The  defective  work 
which  was  the  cause  of  the  injury  was  not 
his,  but  was  done  by  others  at  practically 
another  place.  The  risks  which  an  employ^ 
of  a  railroad  company  necessarily  assumes 
as  Incident  to  bis  occupation  are  not  those 
which  are  occasioned  by  the  Incompetence  or 
negligence  of  other  employes.  On  the  con- 
trary, as  is  seen  above,  the  company  Is  liable 
to  an  employ^  who  without  fault  Is  Injured 
by  the  careless  or  negligent  act  of  another 
employ^.  Nor  can  it  be  said,  under  the  evi- 
dence, that  the  Injury  was  occasioned  by  a 
mere  accident;  for.  If  the  slag  had  been  prop- 
erly laid  on  the  roadbed  by  the  other  em- 
ployes engaged  In  that  business,  It  would  not 
hare  been  thrown  from  the  track,  nor  the  de- 
fendant in  error  Injured.  The  evidence,  in 
our  opinion,  falls  to  disclose  that  the  person 
Injured  did  not  exercise  ordinary  care  In  pro- 
tecting himself  from  Injury.  He  certainly 
went  to  a  point  which  would  have  been  safe 
in  getting  out  of  the  way  of  the  approaching 
train  had  it  not  been  that  the  slag  had  been 
left  too  high  on  the  roadbed.  He  had  no 
cause  to  expect  that  the  slag  had  been  Im- 
properly placed,  and  was  not,  therefore,  un- 
der obligation  to  seek  a  place  of  safety 
against  tliat  contingency.  It  was  urged  by 
plaintlir  In  error  that  the  case  of  Clardy  v. 
Railway  Co.,  112  Ga.  87,  37  S.  E.  99,  in 
principle,  controls  this  case.  We  think  not 
In  the  Clardy  Case  the  plaintiff  was  a  pedes- 
trian who,  at  most  had  a  license  to  use  the 
right  of  way  of  the  railroad  company  as  a 


footpath.  While  thus  using  the  right  of  way 
he  was  injured  by  a  stone  which  was  dis- 
lodged from  the  roadbed  and  burled  against 
him  by  a  passing  train.  This  .stone  was  a 
part  of  the  ballast  of  the  track,  and  was  dis- 
lodged from  its  place  and  thrown  against  the 
plaintiff  by  the  moving  train.  The  principle 
in  that  case,  however,  is  diffwent  from  the 
one  which  should  govern  this.  It  was  claim- 
ed there  that  the  railroad  company  owed  him 
the  duty  of  placing  the  material  used  in 
ballasting  its  track  so  that  it  would  not  be 
thrown  against  him  while  using  the  right 
of  way  as  a  footpath.  While  the  court  in 
that  case  said  that  the  dlslodgmmt  of  the 
stone  was  a  mere  casualty,  it  was  so  because 
It  did  not  appear  that  the  stone  bad  been 
Improperly  placed  In  the  first  Instance,  as  an 
evidence  of  which  It  was  'shown  that  other 
trains  bad  passed  over  that  q>ot  Without  dis- 
lodging It  from  its  place.  On  the  further 
question  of  the  liability  of  the  company  to  a 
licensee  for  such  an  injury  it  was  ruled  that 
one  who  used  the  railroad  right  of  way  as  a 
footpath  Is  chargeable  with  knowledge  of  the 
use  which  the  company  ordinarily  makes  of 
its  property  of  this  kind,  and  necessarily 
takes  the  risk  of  casualties  occasioned  by 
such  use.  In  the  present  ease  the  defendant 
In  ^ror  was  not  a  mere  licensee.  He  was  an 
employs,  and  was  exactly  where  he  should 
have  been  at  the  time  he  was  injured.  Not 
only  so,  but  the  slag  which  was  thrown 
from  the  track  and  struck  him  had  been  im- 
properly placed  by  other  employes.  The  evi- 
dence does  not  show  that  other  trains  bad 
passed  over  the  roadbed  at  that  point  subse- 
quent to  the  placing  of  the  slag  In  the  condi- 
tion it  was  at  the  time  the  Injury  was  caus- 
ed, and  it  clearly  appears  that  had  this  slag 
been  properly  placed,  no  portion  of  It  woiUd 
have  been  thrown  from  the  track.  In  the 
Clardy  Case  it  was  a  casualty  when  a  rock 
which  formed  part  of  the  ballast  of  the  road- 
bed was  dislodged  and  thrown  against  the 
passer-by,  when  no  fault  appeared  on  the 
part  of  the  company  in  the  construction  of 
its  roadbed,  and  when  other  trains  had  re- 
peatedly gone  over  the  same  part  of  the  road 
without  bringing  about  such  a  result.  The 
facts  of  the  present  case,  however,  show  that 
the  injury  resulted  from  the  Improper  work 
of  certain  employes  of  the  company  fn  pla- 
cing the  slag.  If  It  had  been  properly  placed, 
and  other  trains  had  passed  the  spot  without 
dislodging  it  a  question  similar  to  that  in 
the  Clardy  Case  would  have  been  presented. 
But  Inasmuch  as  It  sufficiently  appears  that 
the  injury  was  occasioned  because  of  the  de- 
fective work  of  other  employes,  and  that  the 
plaintiff  was  Injured  as  the  consequence  of 
that  Improper  work,  and  that  he  himself  was 
not  in  fault,  he  was  entitled  to  recover. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 
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WYATT  T.  WALTON  GUANO  00. 
(Sapreme  Court  of  Georgia.     Dec.  12,  1901.) 

UA.RRIED     WOMAN  —  ASSTJUPTtON     OF     HUB- 
BAND'S  DBBT-NOTB— LIABILITY  THERBON. 

1.  When  a  husband,  as  agent  for  bia  wife 
and  by  her  authority,  purchases  goods  for  her 
use,  and  gives  therefor  a  promissory  note,  to 
which  he  affixes  his  signature,  followed  by  the 
word  "agent,"  and  subsequently  she  gives,  in 
its  stead,  her  own  promissory  note,  this  is  not 
such  an  assumption  by  her  of  her  husband's 
debt  as  will  discharge  her  from  liability  on 
the  latter  note;  for,  even  if  the  payee  might 
have  had  the  right  to  hold  the  husband  Individ- 
ually liable  on  the  former  note,  the  debt  there- 
by created  was  nevertheless  in  essence  that  of 
the  wife,  for  which  she  was  bound  as  principal. 

2.  Where  a  husband,  in  the  presence  of  the 
wife,  and  with  her  express  consent,  signs  her 
name  to  a  promissory  note  which  she  knows  is 
to  be  delivered  to  the  payee  in  settlement  of 
an  existing  indebtedness  for  which  she  herself 
18  individually  liable,  and  such  note  is  delivered 
in  cancellation  of  the  indebtedness,  the  mere 
fact  that  she  remarked  to  her  husband,  at  the 
time  of  aaUiorizing  him  to  sign  the  paper, 
"Yon  may  sign  my  name  to  the  note,  but  I 
will  have  nothing  to  do  with  it,"  the  same, 
not  being  heard  by  or  communicated  to  the 
payee,  does  not  rdiere  her  from  liability  on 
the  note. 

3.  The  evidence  fnlly  warranted  the  verdict 
returned  by  the  jury  against  the  wife,  and 
there  was  no  error  in  overruling  her  petition 
for  certiorari. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Jasper  county; 
Jno.  O.  Hart,  Judge. 

Action  by  the  Waiton  Guano  Company 
against  Mary  A.  Wyatt  Certiorari  to  Jus- 
tice -was  overruled  in  superior  court,  and 
defendant  brings  error.    Affirmed. 

Greene  F.  Johnson,  tor  plaintiff  in  error. 
Jas.  F.  Rogers,  for  defendant  in  error. 

LEWIS,  J.  The  Walton  Guano  Company 
sued  Mrs.  Mary  A.  Wyatt  In  a  Jtistlce^s 
court  in  Jasper  coimty,  upon  a  promissory 
note  signed  by  her  and  by  Ike  Aikens.  This 
note  was  one  of  several  upon  which  suit  was 
brought,  each  one  signed  by  Mrs.  Wyatt  and 
some  other  iierson,  and  it  was  agreed  that 
the  decision  In  one  suit  should  control  that 
in  all.  Mrs.  Wyatt  filed  pleas,  alleging  (1) 
that  the  contract  on  her  part  was  one  of 
suretyship,  and  that  she,  being  a  married 
woman,  was  not  competent  to  make  such  a 
contract;  (2)  that  the  notes  were  an  as- 
sumption of  the  debts  of  her  husband,  and 
therefore  Told  as  to  her;  (3)  that  the  notes 
sued  on  were  signed  by  one  I.  T.  Wyatt, 
presuming  to  act  as  her  agent,  and  that  she 
had  given  him  no  authority  under  seal  to 
sign  a  sealed  instrument  for  her,  the  notes 
sued  on  being  under  seal.  The  case  was 
submitted  to  a  Jury  in  the  Justice's  court, 
and  a  verdict  was  returned  in  favor  of  the 
plaintiff  for  the  amounts  sued  for.  The  de- 
fendant took  the  case  by  certiorari  to  the 
superior  court,  the  certiorari  was  overmled, 
and  she  excepted.  The  answer  to  the  cor^ 
tlorarl  was  traveraed,  and  the  traverse  wa« 
admitted  to  be  true,  so  that.  In  getting  at 


the  evidence  covered  by  the  traverse,  we 
look  to  the  petition,  and  not  the  answer; 
the  evidence,  as  set  up  In  the  traverse,  be- 
ing as  it  appeared  in  the  petition.  One 
point  made  by  the  plaintiff  in  certiorari, 
however,  was  not  covered  by  the  traverse, 
and  was  not  admitted  or  verified  by  the 
magistrate.  That  poLnt  was  that  the  magis- 
trate erred  in  not  requiring  proof  of  spe- 
cial authority  under  seal  by  the  husband  to 
sign  the  notes  in  question.  Under  the  weH- 
settled  rule  of  this  court,  that  where  there 
is  a  conflict  between  the  allegations  of  the 
petition  for  certiorari  and  the  answer  of  the 
magistrate  the  latter  will  prevail,  we  will 
accordingly  not  consider  the  point  so  made. 
It  appeared  from  the  evidence  that  the 
notes  sued  on  were  made  in  renewal  of 
notes  which  bad  previously  been  given  for 
the  purchase  money  of  guano  sold  by  the 
defendant  In  error  to  the  plaintiff  in  error 
to  be  used  on  her  property  by  her  tenants, 
who  were  negroes,  and  with  whom  the  de- 
fendant in  error  had  no  dealings  through- 
out the  transaction;  that  I.  T.  Wyatt,  the 
husband  of  the  plaintiff  in  error,  was  her 
general  agent  for  the  transaction  of  her 
business;  that  the  guano  company  dealt 
with  I.  T.  Wyatt  only  as  the  agent  of  the 
plaintiff  in  error,  and  extended  credit  to  her, 
and  not  to  her  husband,  as  be  was  insol- 
vent; that  the  original  notes  were  signed 
"L  T.  Wyatt,  Agent,"  and  that  the  notes 
sued  on,  signed  "Mary  A.  Wyatt,"  were 
given  in  renewal  of  those  notes.  It  seems 
tliat,  when  requested  by  her  husband  to  sign 
the  renewal  notes,  Mrs.  Wyatt  refused  to 
do  so,  but  finally  said:  "Well,  you  may 
sign  my  name  to  them,  but  I  will  not  have 
anything  to  do  with  them."  This  state- 
ment, however,  was  not  made  in  the  pres- 
ence of  any  agent  of  the  guano  company, 
nor  does  it  api>ear  to  have  been  communi- 
cated to  any  one  connected  with  the  com- 
pany. One  witness  testified  that  he  was 
present  when  the  notes  sued  on  were  sign- 
ed; "that  I.  T.  Wyatt  took  the  notes  and 
the  pen  and  ink  and  walked  in  the  back 
veranda  and  squatted  down  by  his  wife's 
side,  where  she  was  sitting  in  a  chair,  and 
the  notes  were  signed  while  they  were  in 
this  position;"  but  the  witness  was  unable 
to  tell  which  one  signed  the  notes.  At  all 
events,  it  appears  that  Mrs.  Wyatt  knew 
that  the  notes  had  been  given,  with  her 
name  signed  to  them,  but  she  made  no  ef- 
fort to  repudiate  them  or  to  warn  the  com- 
pany that  she  did  not  hold  herself  bound  by 
them. 

1.  There  is  nothing  in  the  contention  of 
counsel  for  the  plaintiff  in  error  that  the 
notes  sued  on  were  given  as  an  assumption 
by  Mrs.  Wyatt  of  the  debt  of  her  husband. 
Granting,  for  the  sake  of  the  argument,  that 
I.  T.  Wyatt  might  have  been  held  liable  on 
the  original  note  signed  by  him  as  agent, 
it  Is  still  true  that  the  guano  was  sold  In 
the  first  place  upon  credit  extended  to  Mrs. 
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Wyatt.  and  not  to  her  hnsband.  While  she 
may  not  have  been  liable  upon  the  note 
signed  by  her  hnsband,  the  debt  for  the 
purchase  money  of  the  guano  was  neyer- 
theless  her  debt  and  in  giving  the  notes 
sued  on  she  was  promising  to  pay  her  own 
debt,  and  the  fact  that  her  husband  had 
previously  given  notes  signed  by  himself 
as  agent  for  the  same  consideration  cannot 
relieve  her  from  liability  on  her  subsequent 
obligation. 

2, 3.  The  evidence  was  amply  sufSclent  to 
warrant  the  verdict  While  Mrs.  Wyatt 
may  have  objected,  at  first,  to  signing  the 
notes  sued  on,  it  seems  clear  that  she  finally 
acquiesced,  and  the  fact  that  she  said  to 
her  husband,  "You  may  sign  my  name  to 
them,  but  I  will  not  have  anything  to  do 
with  them,"  cannot  alter  her  liability;  espe- 
cially as  the  guano  company  was  kept  in  Ig- 
norance of  any  intention  on  her  part  to  re- 
pudiate the  notes.  Aside  from  this,  the  jury 
were  fully  authorized  to  find  that  the  notes, 
if  not  signed  by  Mrs.  Wyatt  were  signed 
in  her  presence,  and  by  her  authority,  and 
that  therefore  they  were  her  own  notes. 
See  Reinhart  v.  Mlllw,  22  Ga.  402,  68  Am. 
Dec.  506;  Brown  v.  Colquitt,  73  Ga.  62,  54 
Am.  Rep.  867.  In  view  of  all  that  appears 
in  the  record,  we  conclude  that  the  proper 
result  was  reached  on  the  trial  of  the  case 
in  the  magistrate's  court,  and  that  the  Judge 
of  the  superior  court  did  not  err  in  over- 
ruling the  certiorarL 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


OOODRUM   T.   SOUTHERN   RT.   CO. 
(Supreme  Court  of  Georgia.     Dec.  12,   1901.) 

DIRBCTINO  VKRDICT. 

The  evidence  demanded  a  verdict  in  favor 
of  the  defendant.    Oonseqaently  the  court  did 
not  err  in  so  directing. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Monroe  conn^; 
E.  3.  Reagan,  Judge. 

Action  by  W.  W.  Goodrum  against  the 
Southern  Railway  (Company.  Judgment  for 
defendant  and  plaintiff  brings  error.  Af- 
firmed. 

W.  M.  Clark,  for  plaintiff  In  error.  Des- 
sau, Harris  &  Harris,  for  defendant  In  error. 

PER  cniRLAM.    Judgment  affirmed. 


MA(30N,  n.  &  S.  R.  CO.  t.  OTJRRBLL  et  al. 
(Supreme  (>>urt  of  Georgia.     Dec.  12,  1901.) 

CBRTIORARI  TO  JUSTICB. 
The  bill  of  exceptions  in  this  case  assign- 
ed error  upon  a  judgment  of  the  superior  court 
overruling  a  petition  for  certiorari;  and,  while 
the  answer  of  the  justice  was  confused  and  un- 
satisfactory, it  still  appears  therefrom,  even 
after  a  portion  of  the  testimony  set  out  in  the 
answer  was  stricken  on  a  traverse  thereto,  that 


there  was  at  least  some  evidence  to  support 
the  finding  of  the  justice,  and  the  rulings  com- 
plained of  in  the  petition,  in  so  far  as  the; 
were  verified  by  the  answer,  even  if  erroneous, 
were  not  of  such  a  character  as  to  require  the 
superior  court  to  order  a  new  triaL 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Laurens  coun- 
ty; Jno.  G.  Hart  Judge. 

Action  by  W.  L.  C^rrell  &  Co.  against  the 
Maoon,  Dublin  &  Savannah  Railroad  Com- 
pany. From  a  Judgment  of  the  superior 
court  overruling  a  petition  for  certiorari  to 
the  justice  court,  defendant  Inlngs  error. 
Affirmed. 

Akerman  &  Akerman,  for  plaintiff  in  error. 
T.  It.  Griner,  for  defendants  in  error. 

PER  (7DRIAM.    Judgment  affirmed. 


HIGHTOWER  et  al.   v.  LANE  et  «1. 

.(Supreme  Court  of  Georgia.     Dec.  11,  1901.) 
APPEAL— RBVIEW— REFUSAL   OP   INJUNCTION. 

This  case  falls  within  the  well-established 
rule  that  a  judgment  denying  an  injunction 
will  not  be  disturbed  by  the  supreme  court 
when  it  appears  that  the  decision  of  the  trial 
judge  was  based  upon  confiictin^  evidence, 
and  that  there  was  no  abuse  of  discretion  in 
rendering  the  judgment 

(Syllabus  by  the  Court) 

Eirror  from  superior  court  Lowndes  coun- 
ty: A.  H.  Hansell,  Judge. 

Action  by  Orin  HIghtower  and  others 
against  Lane,  Tillman  &  Oo.  From  a  Judg- 
ment denying  an  injunction,  plalnttOs  bring 
error.    Affirmed. 

Thomas  &  Johnson,  for  plaintiffs  in  error. 
Denmark  &  Ashley,  for  defendants  in  error. 

PER  CURIAM.    Judgment  afiirmed. 


ALLEN  et  al.  v.  LYTLE  et  aU  (Jom'rs. 
(Supreme  Court  of   Georpa.    Dec.   10,   1901.) 

COUNTY     BUILDINOS— LOCATION— INJUNCTION. 

1.  The  act  of  1824  (Dawson's  (Jompilation, 

e,  469)  did  not  confine  the  site  of  the  public 
nildings  of  Decatur  county  to  the  precise 
areas  of  ground  upon  which  they  were  erected, 
but  fixed  the  location  of  the  county  site  at  n 
place  which  the  general  assembly  designated 
as  "Bainbridge" ;  and  it  was  evidently  tixe  leg- 
islative intention  to  thus  refer  to  a  particular 
locality  embracing  what  was  regarded  as  a 
village  or  town,  the  territory  of  whidi,  as  a 
whole,  included  those  buildings. 

2.  The  county  authorities  have  power,  when, 
in  their  judgment  the  court  house  and  jail 
belonging  to  the  county  become  unfit  or  un- 
suitable for  the  purposes  for  which  erected,  to 
build  others  upon  different  locations  within  the 
limits  prescribed  for  the  county  site. 

3.  Under  the  facts  disclosed  by  the  record, 
the  judge  did  not  err  in  refusing  the  injunc- 
tion. 

(Syllabus  by  the  Court) 

Error  from  superlw  court  Decatur  coun- 
ty; W.  N.  Spence,  Judge. 
Action  by  H.  C.  Alien  and  others  against 
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R.  A.  LjUe  and  others,  commissioners. 
Judpnent  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

A.  H.  &  R.  B.  Russell,  for  platntUTs  In  er- 
ror. Slg.  Nussbaum  and  Hawes  &  Hawes; 
for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 


JIATOR,  ETC.,  OF  CITY  OF  MILLEDGE- 
VILLE T.  WOOD. 
(Snpreme  Court  of  Georgia.     Dec.  12,  1901.) 

DEFECTIVE  9TREBT— ACTION  TOR  DAHAOB&- 
INSTRUCTIONS-EVIDBNCK. 

1.  In  a  suit  to  recoyer  damages  alleged  to 
liave  been  sustained  in  consequence  of  the  neg- 
lifcence  of  the  defendant,  a  charge  which,  in 
effect,  instructs  the  jury  that,  if  they  beliere 
from  the  evidence  that  at  the  time  the  injuir 
was  received  a  given  state  of  facts  existed, 
snch  facts  would  constitute  negligence  on  the 
i>art  of  the  defendant,  is  erroneous,  when  the 
facts  are  not  such  as  would,  under  the  opera- 
tion of  a  statute  or  valid  ordinance,  constitute 
neglieence  per  se. 

2.  The  opinion  of  a  witness  Is  not  admissi- 
ble in  evidence  when  all  the  facts  and  circum- 
stances are  capable  of  being  clearly  detailed 
and  described,  so  that  the  jurors  may  be  able 
readily  to  form  correct  conclusions  therefrom. 

(Syllabus  by  the  Court.) 

BiTTor  from  superior  court,  Baldwin  coun- 
ty; Jna  C.  Hart,  Judge. 

Action  by  B.  L.  Wood  against  the  mayor 
and  aldermen  of  the  city  of  MiUedgeTlIle. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Allen  &  Pottle,  for  plaintiff  in  error.  Rob- 
erts &  Hlnes,  for  defendant  in  error. 

FISH,  J.  This  was  an  action  against  a 
municipal  corporation,  brought  by  the  plain- 
tiff to  recover  damages  alleged  to  have  been 
sustained  by  blm  In  consequence  of  physical 
Injuries  received  by  his  minor  son,  alleged 
to  bare  been  due  to  the  defective  and  imsafe 
condition  of  a  portion  of  one  of  the  streets 
of  tbe  city.  There  was  a  verdict  for  the 
plaintiff,  and  the  defendant  excepted  to  the 
overruling  of  its  motion  for  a  new  trial. 

1.  One  of  the  gronnds  of  the  motion  Is 
that  the  court  erred  In  charging  tbe  jury  as 
follows:  "It  Is  the  allegation  of  the  plain- 
tiff In  this  case  that  the  city  failed  to  do 
its  duty  to  the  public  by  keeping  its  streets 
in  a  reasonably  safe  condition.  He  says, 
upon  tbe  contrary,  there  were  gullies  and  a 
washout  In  tbe  streets,  and  in  consequence 
of  that  gully  his  son  was  thrown  into  it  by 
reason  of  bis  horse  taking  fright  at  the  ap- 
proaching engine,  and,  bad  it  not  been  for 
this  defect  in  tbe  street,  that  bis  son  would 
not  have  beoi  injured,  and  that  this  defect 
In  the  street  was  the  proximate  cause  of  the 
injury.  .  I  charge  you.  If  you  find  that  to  be 
tbe  truth  of  the  case,  that  the  plaintiff  would 
be  entitled  to  recover,  unless  in  tbe  exercise 
•f  ordinary  care  be  could  have  avoided  tbe 


injury."  Another  ground  Is  that  the  court 
erred  in  charging:  "Applying,  therefore,  the 
rules  of  law  which  I  have  given  you  In 
charge  to  the  eivldence  in  the  case.  If  you 
believe  from  tbe  evidence  In  tbe  case  that 
this  street  was  not  kept  In  a  reasonably  safe 
condition;  that  tbe  municipality  knew  that, 
or  ought  to  have  known  that,— then  the  plain- 
tiff would  be  entitled  to  recover,  and  entitled 
to  recover  whatever  damages  the  father  has 
sustained  by  reason  of  the  loss  of  services 
of  his  son,  together  with  whatever  money 
be  had  to  expend  In  the  care  and  treatment 
of  bis  son,  and  yon  would  say,  'We,  tbe  Jury, 
find  in  favor  of  tbe  plaintiff*  so  many  dol- 
lars. On  tbe  other  band,  if  you  find  from 
the  evidence  in  the  case  that  the  street  was 
k^t  In  a  reasonably  safe  condition,  or  if 
yon  find  from  the  evidence  that  the  plaintiff. 
Wood,  In  the  exercise  of  ordinary  care,  could 
have  avoided  tbe  consequoices  of  defend- 
ant's negligence.  In  that  view  of  the  case 
you  would  say,  'We,  the  Jury,  find  for  the 
defendant'"  It  is  well  settled  law  in  this 
state  that,  as  a  general  rule,  negligence  is  s 
question  solely  for  tbe  jury,  and  that  the 
court,  therefore,  cannot  instruct  the  jury 
what  fact  or  facts,  if  proven,  will  constitute 
negligenca  Wright  v.  Railroad  Co.,  34  Ga. 
330;  Railway  Co.  v.  Kane,  92  Ga.  187,  19 
S.  E.  18,  22  L.  R.  A.  315;  City  of  Columbus 
V.  Ogletree,  96  Ga,  177.  22  S.  B,  70»;  Rail- 
road Co.  V.  Gibson,  97  Ga.  489.  25  Sk  B.  484; 
Railway  Co.  ▼.  Bryant  110  Ga.  247,  34  S.  E. 
350;  Railroad  Go.  v.  Clary,  103  Ga.  639,  39 
S.  E.  433.  It  Is  only  where  tbe  law  expressly 
requires  or  forbids  an  act  to  be  done,  cr  de- 
clares its  performance  or  nonperformance  to 
be  negligence,  that  the  court  has  the  right 
to  tell  the  jury  what  constitutes  negligebce. 
It  will  be  seen  that  in  each  of  the  quoted 
and  excepted  to  portions  of  tbe  charge,  tlie 
court  in  effect  instructed  the  jury  that  if 
they  believed  from  the  evidence  a  given  state 
i  of  facts  to  be  true,  such  facts  would  con- 
i  stitute  negligence  on  the  part  of  the  defend- 
,  ant  As  the  plaintiff  could  not  recover 
I  without  showing  negligence  on  the  part  of 
the  defendant  to  unqualifiedly  charge  the 
jury  that  if  they  believed  a  given  state  of 
facts  to  be  established  by  tbe  evidence,  the 
plaintiff  was  entitled  to  recover,  was  equiv- 
alent to  charging  them  that  such  facts  were 
{  sufficient  to  show  that  the  defendant  was 
I  negligent  This  seems  perfectly  plain.  But 
I  If  authority  were  needed,  it  would  be  found 
in  Railway  Co.  v.  Mozely.  79  Ga.  463,  4  S. 
I  E.  324,  where  it  was  held:  "Where  suit  was 
brought  against  a  street  railway  company  to 
recover  for  an  injury  alleged  to  have  been 
received  by  a  passenger  in  leaving  a  car,  It 
was  error  to  charge  the  jury  that  'If  the 
plaintiff  rang  the  bell  as  a  signal  to  the 
driver  to  stop,  and  the  car  stopped,  and  the 
plaintiff,  without  fault  on  his  part,  was  In 
the  act  of  alighting,  and  before  be  had  com- 
pletely left  the  car-as  by  having  one  foot 
upon  the  ground  and  one  still  on  the  st^) — 
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tbe  car  suddenly  started  forward  at  the  will 
of  the  driver,  and  tbe  plaintiff  was,  by  rea- 
son of  the  start  or  jerk,  thrown  to  the 
ground  and  injured,  the  defendant  would  be 
llabla'  Such  charge  was  equivalent  to  In- 
structing the  jury  that  the  facts  recited 
would  show  the  defendant  to  be  negligent 
Whether  or  not  the  defendant  was  negli- 
gent was  a  question  for  the  Jury." 

2.  Complaint  is  made  In  the  motion  for  a 
new  trial  that  the  court  erred  in  sustaining 
objections  made  by  the  plaintiff  to  the  fol- 
lowing questions  propounded  by  defendant's 
counsel  to  a  witness  for  the  plaintiff  named 
Edwards:  "Was  not  that  street  broad 
enough  and  wide  enough  at  that  point  and 
on  out  for  all  reasonable  purposes?"  "I  will 
ask  your  opinion  as  to  whether  or  not  that 
place  was  dangerous?"  There  was  no  error 
In  excluding  either  of  these  questions.  Each 
sought  an  expression  of  opinion  from  the 
witness.  As  a  general  rule,  a  witness  should 
be  confined  to  a  statement  of  facts,  his  opin- 
ions being  irrelevant  and  inadmissible.  TO 
this  rule,  there -are  Important  exceptions. 
It  is  the  peculiar  province  of  the  jury  to 
draw  deductions  and  form  conclusions  from 
the  facta  shown  by  the  evidence,  and  it  is  only 
from  the  necessity  of  the  case  that  a  witness 
Is  allowed  to  give  his  opinion  to  aid  the 
jury  In  arriving  at  a  correct  conclusion  upon 
the  facts  before  them.  Thus,  experts  on 
questions  relating  to  a  particular  art  or  sci- 
ence, or  which  come  under  the  observation 
and  exx>erience  of  persons  engaged  In  a  par- 
ticular profession,  trade,  or  occupation,  who, 
from  their  superior  facilities  and  experience, 
are  t)etter  qualified  than  ordinary  jurors  to 
form  correct  conclusions  thereon,  are  permit- 
ted to  give  their  opinions  to  the  jury,  based 
upon  given  facts,  which  they  have  testified  to 
themselves,  have  heard  others  testify  to  in 
the  case,  or  which  have  been  hypothetically 
stated  to  them.  And  in  this  state,  at  least 
where  the  subject  under  Investigation  is  a 
proper  one  to  be  Illustrated  by  the  opinion 
ot  an  expert  one  who  is  not  an  ^cpert  may 
give  his  opinion  thereon,  provided  he  testi- 
fies to  the  facts  upon  which  such  opinion  is 
based.  Bailroed  Co.  v.  Dorsey,  68  Oa.  228; 
Railroad  Co.  v.  Coggin,  73  Ga.  68».  So,  "the 
opini(His  of  ordinary  witnesses,  derived  from 
observation,  are  admissible  in  evidence  when, 
from  the  nature  of  the  subject  under  in- 
vestigation, no  better  evidence  can  be  ob- 
tained, or  tbe  facts  cannot  otherwise  be  pre- 
sented to  the  tribunal;  e.  g.  questions  re- 
lating to  time,  number,  dimensions,  height 
speed,  distance,  mr  the  like."  Lawson,  Exp. 
Ev.  505,  rule  63.  This  latter  exception  to  the 
general  rule  was  well  expressed  by  Pedc  J., 
In  Town  of  Cavendish  v.  Town  of  Troy,  41 
Vt.  107,  In  the  following  language:  "Where 
the  witness  has  had  tbe  means  of  personal 
observation,  and  the  facts  and  clrcimistances 
which  lead  the  mind  of  the  witness  to  a  con- 
clusion are  incapable  of  being  detailed  and 
described  so  as  to  enable  any  one  but  the  ob- 


server himself  to  form  an  Intelligent  conclu- 
sion from  them,  the  witness  is  often  allowed 
to  add  his  opinion  or  the  conclusion  of  his 
own  mind.  Such  is  the  case  in  questions  of 
identity  of  persons  and  things,  handwriting, 
the  value  of  property,  questions  of  insasity, 
time,  distance^  etc.,  and  various  other  in- 
stances that  might  be  referred  to."  But  as 
was  said  by  Royce,  J.,  In  CliflFord  v.  Richard- 
son, 18  Vt  626,  "when  all  the  pertinent  facts 
can  be  sufficientiy  detailed  and  described, 
and  when  the  triors  are  supposed  to  be  able 
to  form  correct  conclusions  without  the  aid 
of  ophiion  or  judgment  from  others,  no  ex- 
ception to  the  rule  is  allowed."  With  tliese 
principles  in  mind,  we  fall  to  see  any  neces- 
sity whatever  that  this  witness  should  give 
to  the  Jury  his  opinion  upon  the  question 
whether  or  not  the  street  at  the  point  where 
the  accident  occurred  was  wide  enough  for 
all  reasonable  purposes,  or  upon  the  question 
whether  or  not  the  place  was  dangerous. 
We  do  not  think  that  either  of  these  ques- 
tions presented  a  proper  subject  for  opinion 
evidence.  The  witness  described  tbe  gully 
or  washout  and  Its  location,  and  testified 
that  it  was  wide  enough  tor  two  wagons  to 
be  set  in  It  side  by  side;  that  he  "saw  tbe 
wagon  in  there  the  next  morning  after  tbe 
accident"  and  that  "on  the  side  next  to  the 
trestie"  of  the  dummy  railroad  "it  was  in 
as  deep  as  the  wheel";  that  he  did  not  see  the 
horse  in  there,  "but  saw  where  he  had  floun- 
dered about  trying  to  get  outf' ;  that  there 
were  "no  rails  or  other  barriers  to  protect 
travelers";  that  on  the  other  side  (tf  the 
street  thore  was  a  ditch  to  conduct  the  water 
off;  that  the  street  at  that  i>olnt  was  be- 
tween 20  and  24  feet  wide,— and  testified  to 
the  amount  of  the  travel  thereon.  With  these 
facts  before  them.  It  seems  to  us  that  the 
jurors,  presumably  men  of  common  sense, 
and  at  least  ordinary  powers  of  observation, 
did  not  need  the  aid  of  the  witness'  opinion 
to  enable  them  to  determine  whether  or  not 
the  street  at  this  point  was  vride  enough  for 
all  reasonable  purposes,  or  whether  or  not 
this  was,  relatively  to  persons  traveling  upon 
the  highway  in  a  wagon,  or  other  vehicle  of 
a  similar  character,  a  dangerous  place.  See 
Railroad  Co.  v.  Hicks,  95  Oa.  302,  22'  S.  B.  613 
(4).  Besides^  the  issue  which  the  jury  was 
called  upon  to  try  was  a  mixed  question  of 
law  and  fact  One  of  the  most  important 
and  controlling  Issues  in  the  case  was  wheth- 
er or  not  the  defoidant  was  negligent.  The 
witness  had  testified  that  this  gully  or  wash- 
out had  been  there  ft>r  eight  or  ten  years, 
and  to  have  allowed  him  to  give  to  the  jury 
his  opinion  upon  the  two  questions  which 
were  excluded  by  the  court  would  have  been, 
in  effect,  to  permit  him  to  give  his  opini<A 
upon  the  very  question  which  the  jury  were 
to  determine.  Suppose,  for  instance,  the  wit- 
ness, after  having  testified  that  the  gully  or 
washout  had  been  there  for  eight  or  tesa 
years,  should  have  stated  that  the  place  was 
dangerous,  or  that  the  street  there  was  not 


Digitized  by  VjOOQIC 


G«.) 


SAPPINGTON  T.  STATE. 


241 


'n'lde  enough  for  all  reasonable  purpoees; 
T<roald  he  not.  In  effect,  have  given  an  opin- 
ion that  the  defendant  was  negligent?  On 
the  other  hand,  if  he  had  testified  that  the 
place  was  not  dangerous,  or  the  street  at  that 
point  was  wide  enough  for  all  reasonable  pur- 
lioses,  would  not  this  have  been  equivalent 
to  an  opinion  that  the  defendant  was  not 
negligent?  We  have  seen  that  in  this  state 
negligence  Is  a  question  exclusively  for  the 
Jury,  and  that  the  law  so  carefully  guards 
the  province  of  the  Jury  in  this  respect  that 
even  the  court  cannot  either  directly  or  indi- 
rectly, tell  the  Jury  what  facts  will  or  will 
not  constitute  negligence.  In  Railroad  Oo. 
V.  Rylee,  84  Ga.  420, 11  S.  B.  490,  where  the 
plainttfTa  injuries  were  alleged  to  have  been 
the  result  of  the  defendant's  negligence.  It 
was  held  that  the  testimony  of  the  fireman 
who  was  upon  the  locomotive  attached  to  the 
train  that  the  backing  of  the  train  "was  very 
carefully  done"  was  proi)erly  excluded,  as 
this  was  matter  tor  the  Judgment  of  the 
Jury,  and  not  for  that  of  the  witness,  and 
that  the  same  was  true  "as  to  the  exclusion 
of  the  testimony  of  the  same  witness  to  tills 
effect  that  'there  was  nothing  done  by  any 
of  the  employes  carelessly  or  negligently  that 
would  produce  the  injury  to  the  plaintiff.' " 
Again,  in  Mayfleld  ▼.  Railroad  C!o.,  87  Ga. 
874,  13  S.  B.  4S8,  where  the  plaintiff  sued  the 
railroad  company  for  damages  for  a  personal 
Injury  alleged  to  have  been  sustained  by  him, 
as  an  employ^  of  the  company.  In  attempting 
to  couple  the  engine  to  a  car,  it  was  held, 
"that  the  plaintiff  acted  cautiously  to  a  con> 
elusion,  not  a  mere  fact,  and  he  la  not  compe- 
tent to  testify  in  general  terms  that  he  so 
acted."  Justice  Simmons,  in  the  opinion  (page 
378,  87  Oa.,  and  page  460,  13  S.  B.),  said: 
"There  was  no  error  In  ruling  out  plaintiff's 
answer  that  he  got  on  the  pilot  very  cautious- 
ly. Awltnessmay  state  facts,  but  not  bis  own 
conclusion  from  those  facts.  This  was  a  con- 
clusion of  the  witness,  and  was  the  very 
question  which  the  Jury  was  to  decide,— 
whether  he  got  upon  the  pilot  cautiously  or 
carelessly.  It  was  the  same  as  if  he  had 
said  that  he  was  not  negligent  in  getting 
upon  the  pilot."  So,  in  Prlntup  v.  Patton, 
91  Ga.  422, 18  S.  B.  311,  which  was  an  action 
for  damages  arising  from  the  drowning  of  a 
horse  In  consequence  of  the  alleged  negli- 
gent management  of  a  ferryboat.  It  was  held 
that  the  opinion  of  a  witness  that  the  ferry- 
man was  not  as  careful  as  he  should  hava 
been  was  inadmissible. 

Judgment  reversed.    AU  fha  Jostlcea  coo- 
corrlng. 


STBINHEIMBR  et  al.  t.  JONB8. 
(Supreme  Court  of  Georgia.     Dec.  12,  1901.) 

APPOINTMBNT    OF    NOTARY    PUBLIC— RBVIBW 
BT  SUPRHMH  COURT. 

The  nipreme  court  has  no  jurisdiction  to 
review  an  order  made  by  a  judge  of  the  supe- 
rior court  in  appointing  a  notary  public  and 
40  S.E.— 16 


ex  ofllclo  Justice  of  the  peace  for  a  named  dis- 
trict on  the  recommendation  of  the  grand  jury 
of  the  ooanty  in  which  such  district  is  situ- 
ated. The  statute  imposes  the  duty  of  making 
such  appointments  on  the  judge,  not  on  the 
superior  court.  See  Aibea  v.  Watts,  39  S.  E. 
910,  114  Ga.  149,  and  cases  cited. 
(Syllabus  by  the  Ourt.) 

Error  from  superior  court,  Fayette  county; 
E.  J.  Reagan,  Judge. 

Action  between  A.  Steinhelmer  and  others 
and  Samuel  Jones.  From  the  Judgment, 
Steinhelmer  and  others  bring  error.  Dis- 
missed. 

F.  T.  Dismuke,  J.  W.  Schell,  and  B.  L. 
Bemer,  for  plaintiffs  in  error.  J.  W.  Wise, 
and  John  F.  Methvln,  for  defendant  In  er- 
ror. 

PER  CURIAM.    Writ  of  error  dismissed. 


PRESTON  V.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  10,  1901.) 

CRIMINAL  LAW— APPEAL. 
No  complaint  being  made  in  the  motion 
that  an^  error  of  law  was  committed,  and 
there  bemg  sufficient  evidence  to  authorize  the 
vwdict  which  was  rendered,  the  trial  judge 
properly  overruled  the  motion  for  a  new  trial. 
(Syllabus  by  the  C!onrt) 

Error  from  superior  court,  Putnam  county; 
Jno.  C.  Hart,  Judge. 

Lee  Preston  was  convicted  of  crime,  and 
brhigB  error.    Affirmed. 

H.  A.  Jenkins  and  H.  F.  Adams,  for  plain- 
tiff in  error.  H.  O.  Lewis,  SoL  Gen.,  for  the 
State. 

PER  CURIAM.    Judgment  affirmed. 


SAPPINGTON  V.  STATE. 
(Supreme  Court  of  Cieor^a.    Dec.  10,  1901.) 

-    FALSE  SWEARING— BTIDBNCB. 
The  evidence  as  contained  in  the  present 
record  did  not  authorize  the  conviction  of  the 
accused. 
(Syllabus  by  the  C^nrt) 

Error  from  superior  court,  Clayton  county; 
J.  S.  Candler,  Judge. 

R.  L.  Sapplngton  was  convicted  of  false 
swearing,  and  brings  error.    Reversed. 

Jno.  D.  Humphries,  for  plaintiff  In  error. 
W.  T.  Kimsey,  for  the  State. 

COBB,  J.  The  accused  was  placed  on 
trial  upon  a  presentment  charging  him  with 
the  offense  of  false  swearing,  it  being  al- 
leged that  the  offense  was  committed  by  the 
accused  making  a  false  oath  to  a  monthly 
report  as  a  teacher  In  one  of  the  public 
schools  of  the  state.  What  purports  to  be 
a  copy  of  a  monthly  report  of  a  teaches  and 
an  affidavit  as  to  the  correctness  of  the  re- 
port by  the  accused  appears  in  the  record. 
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attached  to  the  presentment,  and  marked 
"Exhibit  to  BiU  of  Indictment"  Upon  a 
careful  examination  of  the  brief  of  evidence, 
we  find  that  no  copy  of  the  monthly  report 
and  affidavit  la  embodied  therein,  nor  are 
the  contents  ot  such  report  proved  in  any 
way.  The  evidence  clearly  sbowa  that  the 
accnaed  made  an  affidavit  to  a  school  teach- 
er's monthly  report,  but  whether  or  not  the 
report  referred  to  waa  the  one  a  copy  of 
which  appears  attached  to  the  presentment 
does  not  in  any  way  appear.  It  was  essen- 
tial to  a  legal  conviction  of  the  accused  that 
It  cbonld  have  appeared  In  some  way,  either 
by  the  Introduction  of  the  report  In  evi- 
dence, or  by  other  competent  evidence,  that 
'  he  had  made  and  sworn  to  the  report  which 
he  was  charged  in  the  presentment  to  have 
made,  and,  this  not  having  been  proved  in 
any  way,  the  verdict  was  contrary  to  the 
evidence,  and  the  conrt  ahould  have  granted 
a  new  trial. 

Judgment  reversed.    All  the  Justices  coo- 
corrlng. 


WORTHAM  V.  EQUITABLE  MORTG.  00. 
(Supreme  Court  of  Georgia.     Dec.  10,  1901.) 

APPKAL-RBVISW-OiaMIBSAL  OF  CERTIORA.RI. 

The  supreme  court  will  uphold  a  judg- 
ment dismissing  a  certiorari  on  the  ground  that 
the  writ  of  certiorari  had  never  been  served 
upon  the  Judge  by  whom  the  case  was  tried  in 
the  first  Instance,  when  the  evidence  upon  the 
question  of  service  was  conflicting,  and  that 
introduced  in  support  of  the  motion  to  dismiss 
warranted  a  finding  that  there  bad  been  no 
service  of  the  writ  at  alL 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Coweta  county; 
S.  W.  Harris,  Judge. 

Certiorari  by  Claude  D.  Wortham  against 
the  Equitable  Mortgage  Comi)any.  From  a 
Judgment  dismissing  the  writ,  plaintiff  brings 
error.    Affirmed. 

J.  C.  Newman,  for  plaintiff  In  error.  W. 
0.  Wright,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


SHAW  V.  STATE. 
(Supreme  Court  of  Georgia.    Dee.  20,  1901.) 

HOMICIDB-IN8TRUCTIOXS— EVIDBNCBL 

1.  Under  the  evidence  appearing  in  the  rec- 
ord, there  was  no  error  in  oiarging  the  law  em- 
braced in  section  78  of  the  Penal  Code. 

2.  Inasmuch,  however,  as  the  evidence  was 
insnflicient  to  support  a  conviction  of  any 
crime  greater  than  voluntary  manslaughter, 
and  the  accused  was  found  guilty  of  murder, 
the  court  erred  in  not  granting  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court  (Thatiiam  conn- 
ty;  R.  FalUgant,  Judge. 

Elijah  Shaw  was  convicted  of  mvsAsx,  and 
brings  error.    Berersed. 


MOODT  T.  STATE. 
(Supreme  Court  of  Georgia.    Dec  20,  1901.) 

CRIMINAL   LAW— ALIBI— FAILtmB  TO  CRARGC 

—INSTRUCTIONS— WBIOHT  OF  EVI- 

DBNCB^-NBW  TRIAL. 

1.  When,  in  a  close  case,  the  defense  of  alibi 
Is  set  up,  and  sustained  by  evidence,  failure 
to  charge  upon  the  law  of  alibi  is  cause  for  a 
new  trial. 

2.  It  is  also,  In  snch  a  case,  cause  for  a  new 
trial  that  the  judge,  after  referring  in  his 
charge  to  circumstances  disclosed  by  the  evi- 
dence which  bore  against  the  accused,  added 
the  words,  "You  are  to  consider  all  these  things, 
gentlemen,  and  give  them  weight  as  sensible 
men." 

(Syllabus  by  the  (3ourt) 

Error  from  superior  court,  Polk  coonty; 
G.  G.  Janes,  Judge. 

Coleman  Moody  was  convicted  of  crime, 
and  he  brings  error.    Reversed. 

Bunn  &  TVawlck  and  Sanders  &  Davis, 
(or  plaintiff  in  error.  W.  T.  Roberta,  Sol. 
Gen.,  for  the  State. 

LUMPKIN,  P.  J.  1.  This  case,  as  to  the 
first  point  ruled  above,  is  directly  within  the 
principle  laid  down  In  Fletcher  v.  State,  85 
Ga.  666,  11  S.  E.  872. 

2.  The  charge  dealt  widi  In  Itie  second 
headnote  was  obviously  erroneous.  Whether 
or  not  given  circumstances  are  entitled  to 
any  weight  is  purely  a  matter  for  the  Jnry. 
As  the  Judge  instructed  the  Jury  that  they 


R.  L.  Colding,  for  plaintiff  In  error.  W. 
W.  Osbonie,  Sol.  Gen.,  and  J.  M.  Terrdl, 
Atty.  (Sen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 

LITXLE,  J.,  absent  on  account  of  sick- 
ness. 


MORGAN  V.  STATE.  j 

(Supreme  (3ourt  of  Georgia.    Dec.  20,  1901.) 
CRIMINAL    LAW— APPBAL— HARMLESS    ERROR. 

The  evidence  authorised  the  verdict  and  i 
the  charges  complained  of,  even  if  erroneons 
for  the  reasons  assigned  in  the  motion  for  ■ 
new  trial,  did  not  in  view  of  the  facts  dis- 
closed by  the  record,  contain  any  error  of 
which  the  accused  can  complain.  The  charges 
in  question  really  gave  the  accused  the  ben^t 
of  a  theory  which  the  evidence  did  not  an- 
thorlce. 
(Syllabus  by  the  C!onrt) 

Error  from  criminal  court  of  Atlanta;  A. 
E.  Calhoun,  Judge. 

Ed  Morgan  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

S  C.  Crane,  for  plaintiff  In  error.  EL  R. 
Black,  for  the  State. 

PER  CURIAM.    Judgment  afflormed. 

LTITIiB,  J.,  absent  on  account  ot  sick- 
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must  give  w^ght  to  certain  drcumstanceB, 
and  as  the  same  tended  to  show  the  guilt  of 
the  accused,  the  charge  -waa.  In  this  reapect. 
necessarily  prejudicial  to  him. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LITTLE,  J„  abaent  <m  ac- 
coont  of  sickness. 


HUNNICUTT  T.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  10,  1901.) 

HOMICIDB— EVIBBNCB— VOLVNTARY    HAN- 
SLAUGHTER. 

The  accused  was  indicted  for  murder.  The 
evidence  Introduced  by  the  state  on  the  trial 
tended.  If  believed,  to  make  out  a  case  of  mur- 
der, while  that  introduced  by  the  accused 
would,  if  credible,  show  complete  justification, 
and  there  was  no  evidence  to  authorize  a  ver- 
dict of  voluntary  manslaughter.  Whm,  there- 
fore, the  jury  returned  a  verdict  of  voluntary 
manalanghter,  it  was  error  for  the  judge  to 
overmle  a  ground  of  a  motion  for  a  new  trial 
baaed  upon  the  claim  that  the  verdict  waa 
eontraiy  to  law  and  the  evidence.  Kendrick 
V.  State.  39  S.  E.  286,  118  Ga.  769. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fayette  county; 
E.  3.  Reagan,  Judge. 

Will  Hunnicutt  was  convicted  of  man- 
slaughter, and  brings  error.    Reversed. 

Hugh  M.  Dorsey  and  W.  B.  Holllngsworth, 
for  pialntia  In  error.  O.  H.  B.  Bloodworth, 
8oL  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 

UTTLB.  J.,  absent  on  account  of  slcknesa. 


FREEBLE  v.  GRAVES  et  al.,  Road  Oom'r*. 
(Supreme  Court  of  Georgia.    Dec.  13.  1901.) 

NONRESIDKNT  WTTNESSBB— FBBS-CBRTUl- 
CATE  OP  ATTENDANCE. 

1.  Claims  of  nonresident  witnesses  for  the 
state  can  be  lawfully  paid  only  when  such 
claims,  both  for  attendance  and  the  number  of 
miies  traveled,  are  verified  by  the  witness  on 
the  subpoena,  and  such  attendance  and  mileage 
certified  by  the  solicitor  general;  hence  a  cer- 
tificate, made  by  the  solicitor,  that  he  certifies 
to  the  attendance  of  his  own  knowledge,  and 
to  the  mileage  on  the  affidavit  of  the  witness, 
is  not  sufficient  to  compel  payment  of  the  claim. 

2.  A  certificate  in  the  words  used,  as  to  the 
mileage,  makes  the  correctness  of  that  claim 
rest  alone  on  the  affidavit  of  the  witness.  The 
law  requires  not  only  the  affidavit  of  the  wit- 
ness as  to  his  attendance  and  mileage,  but  the 
correctness  of  the  daim  for  mileage  as  well  as 
attendance  to  be  certified  by  the  prosecuting 
officer. 

(Syllabus  by  the  (^nrt.) 

Error  from  superior  court,  HancoA  coun- 
ty; H.  M.  Holden,  Judge. 

Application  of  A.  O.  Freeble  for  a  writ  of 
mandamus  against  R.  A.  Graves  and  others, 
commisaioners  of  roads  of  Hancock  county. 
Judgment  denying  Trrit,  and  plaintiff  brings 
error.    Affirmed. 


Frank  L.  Little  and  R.  H.  Lewis,  for  plain- 
tiff in  error.  W.  H.  Burwell,  for  defendants 
In  error. 

LITTLE,  J.  A.  G.  Freeble  presented  a  pe- 
tition to  the  Judge  of  the  superior  court  of 
Hancock  county  praying  for  a  mandamus  ab- 
solute agalust  Graves  and  others,  as  the 
board  of  commissioners  of  roads  and  rev- 
enues of  Hancock  county.  It  appears  tiiat 
the  petitioner  is  a  resident  of  the  state  of 
Ohio,  and  that  In  July,  1901,  a  subpoena  was 
Issued  by  the  deik  of  the  superior  court  of 
Hancock  county  and  the  solicitor  general  of 
the  Northern  circuit  representing  the  state 
of  Georgia,  commanding  the  petitioner  to  ap- 
pear as  a  witness  at  the  August  term  of 
said  court  to  be  sworn  as  a  witness  for  the 
state  in  the  case  of  the  state  against  Lamar, 
charged  with  embezslemoit;  that  he  appear- 
ed at  the  August  term  of  the  court,  and 
attended  four  days,  and  claims  98  for  at- 
tendance and  903.40  mileage  as  being  actual 
traveling  exp«ises,  and  presented  his  bill, 
together  with  'bis  subpcenn,  to  the  county 
commissioners,  who  refused  to  pay  the  same. 
It  was  for  the  purpose  of  enforcing  such 
payment  that  the  petition  was  filed.  A  mle 
nisi  was  Issued,  and  on  the  bearing,  the 
facts  not  being  contested,  the  Judge  of  the 
superior  court  refused  the  mandamus  abso- 
lute, and  to  the  order  -so  refusing  the  petl- 
ti<Hier  excepted. 

As  a  defense  to  the  petitioner's  claim,  the 
county  commissioners  contend  that,  as  the 
petitioner  was  a  restdoit  of  the  state  of 
Ohio,  compulsory  process  to  enforce  his  at- 
tendance as  a  witness  In  Hancodc  county  is 
not  provided  by  the  law,  and,  inasmuch  as 
he  was  not  served  with  the  subpoena  while  in 
tbla  state,  but  received  It  by  mall  In  the  state 
of  Ohio,  and  voluntarily  attended,  that  be  Is 
not  entitled  to  the  per  diem  and  mileage  al- 
lowed to  a  nonresident  witness  for  the  state, 
when  duly  summoned  to  appear  under  the 
statute.  The  contrary  of  the  proposition  Is 
claimed  by  the  petitioner.  Without  regard 
to  the  merits  of  the  case  presented,  we  are 
compelled  to  afllrm  the  Judgment  rendered 
by  the  trial  Judge,  because  the  petitioner  In 
this  instance  has  not  made  a  prima  facie 
case  entitling  him  to  be  paid.  The  Penal  Code 
(section  1114)  provides  that  no  subpoena  for 
a  nonresident  witness  for  the  state  shall  be 
Issued  unless  signed  by  the  clerk  of  the  court 
and  the  solicitor  general  of  the  circuit  This 
was  done  in  the  present  case,  and  the  sub- 
poena appears  to  be  regular,  and  In  con- 
formity with  the  law.  It  Is  further  provided 
In  section  111(S  that  a  witness  for  the  state 
attending  In  a  different  county  from  that  of 
hla  residence  shall  receive  $2  per  day  dar- 
ing his  attendance,  and  bis  actual  traveling 
expenses,  not  to  exceed  4  cents  per  mile  In 
going  and  returning.  And  by  section  1116  it 
is  provided  that  the  claim  shall  be  verified 
by  the  witness  on  the  subpoena,  and  tiiat 
be  shall  distinctly  state  the  days  of  the 
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month  of  the  attendance,  and  the  number  of 
miles  traveled,  and  the  attendance  and  mile- 
age shall  be  certified  by  the  solicitor  general 
after  the  case  has  been  tried  or  disposed  of. 
Substantially  all  these  requirements  were 
complied  with,  except  there  was  no  legal 
certificate  by  the  solicitor  general  of  the 
mileage  claimed  In  this  case  by  the  witness. 
The  certificate  made  by  the  solicitor  gmeral 
is  In  these  words:  "I  certify  to  the  at- 
tendance of  A.  O.  Freeble  on  the  attached 
subpoena  August  Stb,  6th,  and  7tb,  1901,  of 
my  own  knowledge,  and  to  the  mileage  on 
the  affidavit  of  the  witness  within.  This 
August  10th,  1901.  [Signed]  David  W.  Mead- 
ow, Solicitor  General."  It  will  be  noted  that 
under  the  statute  payment  out  of  the  county 
funds  Is  not  required  to  be  made  to  the  wit- 
ness unless,  in  addition  to  his  verification  of 
the  days  of  the  mouth  of  the  attendance  and 
the  number  of  miles  traveled,  the  attendance 
and  mileage  shall  be  certified  by  the  solicitor 
general.  The  plain  meaning  of  this  statute 
Is  that  the  witness  is  not  entitled  to  pay- 
ment of  his  mileage  on  his  own  verification, 
but  that  he  is  entitled  to  receive  his  mileage 
only  when  such  mileage  has  likewise  been 
certified  by  the  solicitor  general.  It  may  be 
replied  that  the  solicitor  general  does  not 
know,  and  has  no  means  of  ascertaining, 
the  fact  Of  course,  the  ccmtemplatlon  of 
the  law  is  that  the  actual  traveling  expenses 
of  such  witness  shall  be  paid  by  ascertain- 
ing the  distance  traveled  by  the  nearest 
practicable  route  between  bis  place  of  resi- 
dence and  the  county  where  the  case  stood 
for  trlaL  The  witness  himself  by  traveling 
over  this  route,  could  not,  withoiit  great  dif- 
ficulty, actually  ascertain  for  himself  the 
number  of  miles  which  he  had  traveled. 
Necessarily  he  would  have  to  rely  upon  in- 
formation obtained  from  maps,  railroad 
schedules,  or  other  sources  sufiiciently  satis- 
factory to  him  to  verify  the  bill  which  he 
presents:  and  our  view  is  that  the  law  re- 
quires the  solicitor  general  to  sufficiently  sat- 
isfy himsdf  to  be  able  to  certify  to  the  mile- 
age claimed  by  the  witness,  in  addition  to 
the  affidavit  of  the  witness.  In  the  present 
case,  while  the  solicitor  general  certified  of 
his  own  knowledge  to  the  days  of  attendance 
of  the  witness.  In  terms  he  certifies  to  the 
mileage  claimed  by  the  witness  on  the  affi- 
davit of  the  witness,  and.  If  this  bill  should 
be  paid  on  this  certificate,  its  correctness 
would  be  determined  alone  on  the  verifica- 
tion made  by  the  witness,  because  the  so- 
licitor general  expressly  bases  the  certificate 
on  that  affidavit  This,  we  think.  Is  not  such 
a  compliance  with  the  statute  as  entitled 
petitioner  to  be  paid  his  mileage  out  of  the 
county  funds  of  Hancock  county.  This  stat- 
ute is  to  be  construed  strictly,  and,  inasmuch 
as  it  seems  that  it  was  the  purpose  of  the 
lawmakers  to  delare  that  claims  of  this  na- 
ture against  the  county  should  only  be  paid 
when  the  correctness  of  the  item  was  cer- 
tified to  by  the  solicitor  general  In  addition 


to  the  verification  of  the  bin  by  the  witness, 
the  petitioner  was  not  entitled  to  mandamus 
absolute  without  regard  to  the  legal  question 
involved. 

The  Judgment  of  the  trial  Judge  must 
therefore  be  affirmed.  All  the  Justices  con- 
curring. 


TII/LMAN  T.  DTJNMAN  et  al. 

(Supreme  Court  of  Georgia.    Dec.  13,  1901.) 

EXECUTORS  AKD  ADMINISTRATORS-SALE  OF 

'  LAND— WITHDRAWAL-COLLUSION— 

BIDDER'S  RIQHT  TO  OBJECT. 

1.  It  la  the  ri^ht  of  an  executor  offering  land 
for  sale  at  pubbc  outcry  to  withdraw  the  same 
at  any  time  before  the  hammer  falls. 

2.  Although  the  motive  of  the  executor  in 
withdrawing  the  property  from  sale  before  the 
bid  was  accepted  was  the  result  of  collusion 
between  himself  and  another  who  had  bargain- 
ed for  the  premises  at  a  private  sale,  and:  the 
withdrawal  was  made  with  the  design  of  com- 
pleting the  private  sale,  nevertheless  the  i>er- 
son  who  had  made  the  last  and  highest  bid 
before  the  same  was  withdrawn  could  not  in- 
sist upon  the  right  to  take  the  land  as  a  pur. 
chaser.  While  such  collusion  between  the  ex- 
ecutor and  another  would  be  open  to  inquiry 
by  legatees  and  creditors,  it  is  not  open  to  in- 
quiry at  the  inEtance  of  a  stranger. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Harris  county; 
A.  P.  Persons,  Judge  pro  hac. 

Suit  by  W.  L.  Tillman  against  P.  W.  and 
J.  E.  Dnnman,  executors,  etc.,  to  compd  a 
conveyance  of  land.  From  a  Judgment  dis- 
missing the  petition,  plaintiff  brbigs  error. 
Affirmed. 

Hatcher  &  Carson,  for  plaintifT  in  error. 
Terrell  &  Terrell  and  J.  B.  Bumside,  for  de- 
fendants in  error. 


LITTLE,  3,  Tillman  ffled  an  equitable  pe- 
tition in  the  superior  court  of  Harris  county 
against  P.  W.  and  J.  E.  Dunman,  executors 
of  Joseph  Dunman,  deceased,  and  T.  T.  and 
G.  N.  Murrah,  and  Murrah  Bros.,  praying 
that  the  executors  above  named  be  required 
to  execute  and  deliver  to  him  a  deed  to  cer- 
tain described  lands;  that  T.  T.  and  G.  N. 
Murrah,  or  Murrah  Bros.,  be  required  to  sur- 
render for  cancellation  such  deed  of  conve^r- 
ance  as  they  may  have  received  from  these 
executors,  as  being  a  cloud  on  petitioner's 
title;  that  all  the  defendants  be  restrained 
and  enjoined  from  changing  the  status  of  the 
property;  and  for  general  relief.  The  alle- 
gations of  the  petition  are  substantially  as 
foUows:  Joseph  Dunman  died  testate,  seised 
and  possessed  of  certain  described  property. 
His  win  was  duly  probated,  and  letters  tes- 
tamentary Issued  to  P.  W.  and  J.  E.  Dun- 
man, who,  as  executors,  entered  Into  posses- 
sion of  the  lands  of  tbeta*  testator  for  the 
purpose  of  administering  his  estate  and  car- 
rying out  the  terms  of  the  will,  under  the 
provisions  of  which  they  duly  advertised  for 
sale  certain  lands  of  decedent  for  the  purpose 
of  paying  the  debts  of  the  estate,  and  for 
distribution  among  the  legatees  according  to 
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the  statute  and  the  terms  of  the  will.  The 
•dvertlseinent  recited  that  the  land  wag  to  be 
sold  in  five  parcels,  "for  cash,"  before  the 
court-house  door  of  Harris  county,  on  the 
flrst  Tuesday  In  February,  1900.  At  that 
time,  and  at  the  place  above  stated,  petitioner 
being  present,  the  executors  read  the  adver- 
tisement publicly,  and  began  to  sell  the  land 
In  the  order  and  parcels  as  therein  stated. 
Petitioner,  with  others,  bid  for  the  same,  and 
two  parcels  were  knocked  off  to  him,  and  one 
to  another  bidder.  A  certain  described  par- 
cel of  the  land  was  then  offered  and  cried 
for  sale,  and  petitioner  bid  thereon,  as  did 
one  of  the  defendants  In  this  case  (Murrah), 
nnd  others  present;  and  the  bids  were  ac- 
cepted and  cried  until  finally  petitioner  bid 
a  certain  sum,  which  was  accepted  and  cried 
by  the  auctioneer  conducting  the  sale;  and 
no  person  would  raise  petitioner's  bid,  which 
was  the  best  and  highest  bid.  Murrah  then 
announced  publicly  that  Murrah  Bros,  or 
himself  had  bought  this  tract  at  private  sale, 
and  whoever  bought  It  would  buy  a  lawsuit, 
and  that  he  clalmied  the  property,  after  which 
the  bidding  was  continued.  When  petition- 
er's last  bid  had  been  accepted  and  cried, 
petitioner  announced  that  if  any  one  wanted 
to  bid,  to  raise  his  bid;  but  no  one  raised  it, 
and  he  claimed  the  property,  his  bid  being 
the  highest  and  best  offer.  The  executors 
then  consulted  their  attorney,  and  said  they 
would  withdraw  that  parcel  from  sale,  and 
then  proceeded  to  sell  the  remaining  tracts 
advertised.  Petitioner  publicly  announced 
that  he  claimed  the  property,  and  denied  the 
legal  right  of  the  executors  to  withdraw  the 
land  from  sale  to  consummate  a  private  sale 
previously  made  for  a  leas  amount  than  his 
bid,  and  thereupon  tendered  the  amount  of 
his  bid,  and  demanded  that  the  executors 
make  him  a  deed  to  the  tract;  and  they  re- 
fused to  accept  the  money,  or  execute  and 
deliver  to  him  a  deed  to  the  same.  Peti- 
tioner thereafter  frequently  tendered  the  pur- 
i-liase  price  to  the  executors,  and  tenders  the 
same  into  court  upon  filing  his  petition.  It 
is  charged  that  T.  T.  and  O.  N.  Murrah,  ei- 
ther as  individuals  or  as  a  firm,  have  entered 
into  a  combination  or  conspiracy  with  the 
executors  to  defeat  petitioner's  title  and  pre- 
vent his  possession  and  ownership  of  the 
innd,  and  have  procured  from  the  executors 
deeds  of  conveyance  thereto,  and  are  now  in 
l>ossession.  claiming  title  to  the  same.  This 
tract  of  land  has  not  since  been  advertised 
by  tbe  executors,  who  claim  that  they  had 
made  a  private  sale  of  this  land  to  T.  T. 
and  G.  X.  Murrah,  and  that,  when  petitioner 
bid  a  higher  price  at  the  sale  than  had  been 
agreed  on  at  this  private  sale,  they  were 
forced  to  withdraw  the  land  and  protect  the 
purchasers  in  their  private  bargain.  Peti- 
tioner Insists  that,  after  he  had  bought  two 
parcels  or  tracts  of  the  land,  It  would  be 
inequitable  and  unjust  for  the  executors  to 
refuse  to  actept  his  bid  for  another  tract,  and 
consummate  a  sale  of  same  made  privately, 


before  the  date  of  the  sale  as  advertised,  at 
a  less  price  than  was  bid  by  petitioner  at 
the  sale.  A  general  demurrer  to  this  petition 
was  sustained  by  the  trial  Judge  and  the  peti- 
tion dismissed,  and,  to  the  order  sustaining 
the  demurrer  and  dismissing  the  petition, 
Tillman  excepted. 

1.  Tbe  questions  to  be  determined  In  this 
case  are  whether  an  executor  has  the  right 
to  withdraw  prop«ty  from  sale  after  it  has 
been  duly  advertised,  offered  for  sale  at  pub- 
lic outcry  by  an  auctioneer  employed  by  tbe 
executor,  aiMl  bids  received  and  cried,  be- 
fore the  same  Is  knocked  off  to  tbe  highest 
bidder;  aiid  whether  tbe  highest  bidder  in 
such  a  case  acquires  any  right,  by  reason  of 
his  bid,  to  compel  tbe  executor  to  accept  the 
same  and  make  him  a  deed  upon  tender  of 
the  amotmt  so  bid.  As  a  decision  of  these 
two  questions  Is  controlled  by  tbe  same  prin- 
ciple of  law,  they  will  be  considered  together.' 
It  is  a  well-recognized  law  that  a  bidder  at 
an  auction  sale  may  withdraw  bis  Ud,  evoi 
after  It  has  been  cried,  at  any  time  before 
the  hammer  falls  w  tbe  property  Is  knock- 
ed off  to  him.  See  Paine  v.  Cave,  3  Term  R. 
148;  8  Am.  &-  Bug.  Enc.  Law  (2d  Bd.)  501, 
and  cases  there  cited.  In  Paine  v.  Cave, 
supra,  the  principle  underlying  this  rule  is 
thus  stated:  "The  anctloneer  is  the  agent  of 
the  vendor,  and  the  assent  of  both  parties 
Is  necessary  to  make  the  contract  That  is 
signified  on  the  part  of  the  seller  by  knock- 
ing down  the  hammer.  •  •  •  Every  bid- 
ding Is  nothing  more  than  an  offer  on  one 
side,  which  Is  not  binding  on  either  side  till 
it  Is  assented  to."  For  the  same  reason  the 
seller  has  the  right  to  withdraw  the  property 
before  It  is  knocked  off  to  the  bidder.  Mr. 
Story,  in  his  treatise  on  the  Law  of  Sales 
(section  461),  states  the  rule  thus:  "In  a 
sale  by  auction  tbe  seller  may  withdraw  the 
goods,  or  the  bidder  may  retract  his  bid,  at 
any  time  before  they  are  knocked  off;  for, 
so  long  ajs  the  final  consent  of  both  parties 
is  not  signified  by  the  blow  of  the  hammer, 
there  were  only  mutual  propositions,  but  no 
mutual  agreement  to  one  definite  proposi- 
tion." See  2  Kent  Comm.  (4th  Ed.)  'SST; 
CorryoUes  v.  Mossy,  2  La.  501.  But  It  Is 
dainaed  that  this  rule  of  auction  sales  does 
not  apply  to  sales  by  administrators  and  ex- 
ecutors, as  they  are  regulated  by  statute, 
which  must  be  strictly  compiled  with,  and, 
while  such  representatives  are  vested  with 
large  discretion,  they  cannot  lawfully  with- 
draw property  when  It  has  been  exposed  for 
sale  aitae  due  advertisement  There  Is  • 
close  resemblance  between  an  executor  oi 
administrator's  sale,  when  made  under  an 
order  of  court  to  one  made  under  an  execu- 
tl<m  or  decree,  or  other  compulsory  procees; 
but  where  tbe  sale  Is  made  under  a  power 
contained  In  the  will,  the  executor's  sale 
more  nearly  resembles  that  of  an  Individual 
offering  his  property  for  sale.  But  granting, 
for  the  sake  of  tlie  argument  that  the  sale 
Id   question   rested   upon   the   same   footing 
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with  Judicial  sales,  vre  find  that  It  has  be«Q 
determined  that  an  c^cer  of  court  has  a 
right  to  withdraw  property,  even  when  of> 
fered  for  sale  under  compulsory  process,  and 
bids  have  l>eeu  received  and  cried,  and  that' 
the  bidder  at  such  a  sale  acquires  no  right 
to  compel  the  officer  to  convey  the  property, 
even  where  his  bid  Is  the  best  and  highest, 
unless  the  property  is  knocked  off  to  him, 
or  the  hammer  falls,  and  the  sale  is  thus 
completed.  Mr.  Freeman,  in  his  work  on 
Executions  (volume  2,  {  288,  p.  1605),  says, 
on  authority:  "Officers  charged  with  the 
duty  of  conducting  chancery,  trustee,  and 
other  involuntary  sales  have  also  a  discre- 
tion to  withdraw  the  property  after  being 
offered  for  sale."  In  the  case  of  Miller  v. 
Law,  10  Rich.  Eq.  320,  78  Am.  Dec.  02,  It 
was  ruled  that:  "The  commissioner  has  a 
discretion,  subject  to  the  control  of  the  court, 
to  withdraw  land  from  sale  after  It  has  Iteen 
offered,  and  even  after  a  bid  has  l>een  re- 
ceived and  cried.  If  he  does  so,  the  highest 
bidder  is  not  entitled  to  a  conveyance,  th»e 
being  no  contract  with  him."  It  was  ruled 
by  the  supreme  court  of  the  United  States 
in  the  case  of  Blossom  v.  Railroad  Co.,  8 
Wall.  196.  18  L.  Bd.  43,  that  "a  bidder  at 
a  Judicial  sale  at  public  auction,  whose  bid 
has  not  been  accepted,  •  •  •  cannot  In- 
sist, even  though  he  has  been  the  highest 
and  best  bidder,  on  leave  to  pay  the  amount 
of  his  bid,  and  have  a  confirmation  of  the 
sale  made  to  him."  .  Mr.  Justice  Clifford,  In 
delivering  the  opinion  of  the  court  in  that 
case,  after  stating  the  nile  above  quoted 
from  Story  on  the  Law  of  Sales,  says:  "The 
same  rules  prevail  upon  a  sale  under  a  com- 
mon-law process  as  In  other  cases  of  sales 
at  public  auction."  From  the  foregoing  au- 
thorities it  seems  to  be  well  settled  that  on 
principle,  as  well  as  by  well-considered  adju- 
dications, the  officer  offering  property  at  a 
Indicia!  sale,  except  where  his  discretion  is 
controlled  by  the  order  of  sale,  can  with- 
draw the  property  offered  for  sale  before  the 
same  is  knocked  off,  and  that  a  bidder  at 
Judicial  sales  acquires  no  right  to  compel  a 
conveyance  of  the  property  offered  until  the 
same  has  been  knocked  off  to  him.  See,  also. 
In  this  connection.  Scales  v.  Chambers,  118 
Ga.  9Q0,  38  S.  E.  396.  It  would  therefore 
seem  that,  even  if  the  rule  governing  Judi- 
cial sales  is~to  be  applied  to  the  sale  by  the 
executors  in  the  present  case,  they  had  the 
right  to  withdraw  the  property  offered  from 
sale,  and  that  Tillman,  by  reason  of  being 
the  highest  and  beet  bidder  at  such  sale,  ac- 
quired no  right  to  compel  a  conveyance  by 
the  executors,  as  the  property  was  with- 
drawn before  the  same  was  knocked  off  to 
him  by  the  auctioneer,  for  the  reason  tliat 
there  was  no  acceptance  of  <  his  offer  and  no 
contract 

2.  But  it  Is  contended  that  it  would  be 
inequitable  for  the  executors,  after  having 
advertised  tlie  land,  and  after  having  sold 
to  petilioner  other  parcels,  to  withdraw  this 


parcel  from  sale  whoi  he  desired  it  to  com- 
plete the  tracts  which  he  had  purchased,  and 
that  to  allow  the  executor  to  withdraw  the 
land  from  sale  for  the  purpose  of  carrying 
out  a  private  sale  for  less  than  the  amount 
of  petitioner's  bid  is  against  public  policy. 
The  reply  to  this  contention  Is  that  peti- 
tionee, having  acquired  no  right  to  compel  a 
conveyance  to  him,  and  In  fact  having  ac- 
quired no  right  at  all,  since  his  offer  was 
rejected,  is  a  stranger  to  that  transactiou, 
and  has  no  right  to  Inquire  into  the  motives 
which  prompted  the  executors  to  withdraw 
the  property  from  sale;  and,  being  such,  he 
cannot  make  the  question  that  the  act  of  the 
executors  was  against  public  policy.  The 
acts  of  the  eocecutors  are  open  to  inquiry 
only  to  the  creditors,  hehrs,  or  legatees  of  the 
deceased,  or  to  some  other  person  having  a 
beneficial  Interest  In  the  estate  of  the  tes- 
tator. 

We  are  therefore  of  opinion  that  the  trial 
Judge  did  not  err  In  sustaining  the  demurrer 
and  dismissing  the  petition,  and  the  Judg- 
ment is  affirmed.   All  the  Justices  concuitliig. 


HALL  et  al  v.  McGAUGHET. 
(Supreme  Court  of  Georgia.    Dec.  13,  1901.) 

LANDLORD'S  LIBN  ON  CROPS. 

Though  a  landlord  may,  for  amounts  due 
for  rent  or  supplies,  have  a  hen  upon  the  crops 
of  his  tenant  which  is  entitled  to  prioritr  over 
a  bill  of  sale  executed  by  the  latter  to  a  third 
person,  the  landlord  cannot,  as  against  that 
person,  acquire  title  to  the  crops  merely  b:r 
taking  possession  -of  the  same.  The  proper 
method  of  asserting  the  priority  of  such  a  Ilea 
is  by  foreclosing  tne  same,  causing  the  crops 
to  be  sold  thereunder,  and  claiming  the  pro- 
ceeds of  the  sale. 
(Syllabus  by  the  Coart.) 

Error  from  superior  court,  Greene  county; 
Jno.  G.  Hart  Judge. 

Action  by  Hall  Bros,  against  Sanders  Mc- 
Gaughey.  Verdict  for  defendant  Plaintiffs 
bring  error.    Reversed. 

Jas.  Davison,  for  plaintiffs  In  error.  J.  B. 
Park,  for  defendant  in  error. 

LUMPKIN,  P.  J.  Hall  Bros,  brougbt  In 
the  superior  court  of  Greene  county  an  ac- 
tion of  trover  against  Sanders  McGaughey 
for  the  recovery  of  a  cow  and  calf,  a  buggy, 
and  "a  certain  crop  of  cotton,  eoro,  etc., 
raised  by  Sam  Moody  In  1898"  on  cotain 
described  lands.  There  was  a  verdict  for 
the  defendant  and  the  plaintiffs  bring  here 
tor  review  a  Judgment  overruling  their  mo- 
tion for  a  new  trial. 

The  following  facts  appeared  at  the  trial: 
In  the  early  part  of  1898  Sam  Moody,  by  a 
bill  of  sale,  conveyed  the  property  In  dis- 
pute to  the  plaintiffs.  This  bill  of  sale  was 
not  however,  recorded  nutil  November  7, 
1898.  On  November  fith  Moody  absconded. 
Before  doing  so,  he  consented  for  McGaugb- 
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ey  to  retake  tbe  buggy;  It  having  been  sold 
to  tdm  by  McGanghey,  and  tbe  purchase 
money  not  baving  been  paid.  Betore  leav* 
ing  borne,  Moody  told  bis  wife  tbat  if  "Mc- 
Gaughey,  or  any  of  'em,  came  after  any- 
thing outside  the  house,  to  let  them  have 
It"  On  NoTember  7tta  McGAughey  went  to 
Moody's  house,  and,  with  the  consent  of  tbe 
wife,  took  possession  of  tbe  cow  and  calf. 
No  price  or  otiier  terms  of  sale  were  agreed 
upon.  Subsequently  McGaugbey  credited 
his  unpaid  demands  against  Moody  for  rent 
and  supplies  with  $15,  this  being  McGaugb- 
ejr's  estimate  of  tbe  Talne  of  the  cow  and 
calf.  On  tbe  day  last  mentioned  one  Gresh- 
am,  a  constable,  at  the  Instance  and  direc- 
tion of  McGaugbey,  seized  such  of  Moody's 
crops  as  had  not  been  disposed  of,  and 
turned  tbe  same  over  to  McGaugbey.  This 
seizure  was  made  under  an  execution  Issued 
upon  tbe  foreclosure  of  a  lien  in  favor  of 
McGaugbey.  There  was  no  attempt  at  a 
sale  by  tbe  constable.  McGaugbey  asserted 
Utle  to  all  the  property  on  the  ground  that 
the  value  of  tbe  same  did  not  equal  bis  im- 
satlsfled  demands  against  Moody.  Mc- 
Oaugb^  did,  however,  give  Moody  credit  for 
what  tbe  former  estimated  tbe  value  of  the 
crops  to  be. 

In  tbe  motion  for  a  new  trial,  exception  Is 
taken  to  the  following  charge  of  the  court: 
"In  any  view  which  you  may  take  of  tbe 
case,  tbe  court  charges  you  that  so  much  of 
tbe  personalty  as  represents  crops  grown  on 
the  land.  In  no  event  could  that  be  subjected, 
because,  whether  or  not  the  lien  of  Hall 
Bros,  had  been  recorded,  or  whether  or  not 
McGaugbey  purchased  of  Moody,  If  he  did 
purchase,  he  would  have  a  good  title,  because 
tbe  law  glres  a  superior  title  to  landlord's 
for  all  suppUea  furnished  by  him  on  the  crop 
grown."  By  this  charge  his  honor.  In  efTect, 
Instructed  the  Jury  tbat  in  no  event  could 
tbe  plaintiffs  recover  tbe  crops  sued  for. 
We  are  constrained  to  hold  tbat  this  was  er- 
ror. The  landlord  did  not  acquire  title  to 
tbls  prc^erty  by  purebase  from  Moody,  or  by 
having  It  sold  under  legal  process.  Even  if 
bis  lien  was  entitled  to  priority  over  tbe 
plaintiffs'  UU  of  sale,  he  did  not  adopt  the 
proper  method  of  enforcing  bis  rights.  He 
could  not  lawfully  slmiriy  take  possession  of 
tbe  pn^ierty  and  administer  it  himself.  In 
this  connection,  see  Duncan  v.  Clark,  96  Ga. 
263,  22  S.  E.  927,  and  authorities  there  cited. 
Tbe  decision  In  that  case  was  followed  by 
this  court  In  tbat  ot  LIgbtner  v.  Brannon,  99 
Ga.  606,  27  S.  B.  706. 

We  have  dealt  above  wKb  tbe  only  special 
ground  of  tbe  motion  for  a  new  trial.  It 
also  contained  tbe  general  grounds  tbat  tbe 
verdict  was  contrary  to  law  and  the  evi- 
dence; but,  as  the  case  is  to  be  tried  again, 
we  exivess  no  opinion  upon  tbe  merits  of 
tbe  controversy,  so  far  as  tbe  same  depend 
upon  questions  of  fact. 

Judgment  reversed.  All  tbe  justices  con- 
curring. 


COLEMAN  V.  WRIGHTSVILLE  4  T.  R.  CO. 
(Supreme  Court  of  Georgia.    Dec.  12,  1901.) 

RAILROADS  —  INJURIHJS  —  FRIOHTENINQ  ANI- 
MAIA-BSCAPINO  STEAM— RAILROAD'S  DUTY 
— NBQLIOENCB— PROXIMATB  CAUSS— UNUSU- 
AL AND  UNNECBSSART  NOISB. 

1.  A  railroad  company  is  under  no  duty  to  a 
person  unloading  mercuandise  from  a  car  on 
a  side  track  to  a  wagon,  to  which  a  horse  is 
hitched,  to  comply  with  the  requirements  of 
Civ.  Code,  {  2224,  respecting  the  giving  of  sig- 
nals and  checking  the  speed  of  the  train  betore 
reaching  a  public  crossmg. 

2.  Wmle,  under  some  circumstances,  a  rail- 
road company  may  be  under  a  duty  to  warn  a 
person  who  is  near  its  track,  by  Its  permission, 
of  tbe  approach  of  a  train,  the  failure  to  do  so 
in  the  present  case  did  not  authorize  a  recovery, 
because  it  is  manifest  from  the  evidence  that 
the  omission  to  give  such  a  warning  was  not 
tbe  proximate  canse  of  the  piaintiS's  injuries. 
See  Douglas  v.  Railway  Co.,  14  S.  E.  616,  8S 
Ga.  2S2. 

8.  Where  the  proximate  cause  of  an  injury 
received  by  a  person  from  a  plunging  horse, 
which  took  frignt  at  an  approaching  train,  was 
the  noise  made  by  the  emission  of  steam  by 
the  engine  of  the  train,  the  railroad  company 
will  not  be  liable  in  damages  to  the  person  so 
Injured,  unless  it  appears  that  the  noise  was 
"unusual  and  unnecessary"  at  the  time  when 
and  place  where  it  was  made.  Hill  v.  Railroad 
Co.,  28  a  E.  6S1.  101  Ga.  60,  68  (l)i^and  cases 
cited:  Railway  Co.  v.  Pool,  94  S.  B.  141,  108 
Ga.  808,  and  oases  dted. 

4.  Wblle,  in  the  present  case,  the  plaintiff 
Introduced  evidence  tending  to  show  that  It  was 
unusual  to  emit  steam  from  the  engine  at  the 
time  when  and  the  place  where  it  was  emitted, 
there  was  no  evidence  from  which  a  jury  could 
bave  Inferred  that  the  noise  so  made  was  un- 
necessary; and,  this  being  the  only  theory  pre- 
sented by  the  declaration  upon  which  a  re- 
covery would  have  been  warranted,  there  was 
no  error  in  granting  a  nonsuit 

(Syllabus  by  the  Cbnrt) 

Error  from  city  court  of  Dublin;  J.  T. 
Adams,  Judge. 

Acti<«  by  E.  W.  Coleman  agabist  the 
Wrightsvllle  &  TennlUe  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Hardeman,  Davis,  Turner  &  Jones  and 
Grlner  &  Baldwin,  for  plaintiff  In  error.  A. 
F.  Daley,  for  defendant  in  error. 

PER  CURIAM.    Judgment  afBrmed. 


CENTRAL  OP  OBORGIA  RT.  00.  T. 

BLACK. 

(Supreme  Court  of  Georgia.    Dec.  12,  1901.) 

RAILROADS-INJITRIBS-UNUSnAL  AND  UmniO- 
ES3ART   NOISA-EVIDBNCB. 

1.  It  plainly  appearing  from  the  evidence 
that  the  proximate  cause  of  the  plaintiff's  in- 
jury, which  resulted  to  her  from  being  thrown 
from  a  wagon,  the  horse  hitched  to  which  be- 
came frightened  and  ran  away,  was  a  noise 
made  from  falling  timbers  witii  which  a  car 
on  the  defendant's  track  was  being  loaded,  and 
It  not  appearing  that  the  noise  so  made  was 
<^inusual  and  unnecessary,"  a  recovery  against 
the  defendant  was  unwarranted.  Irrespective  ot 
the  question  whether  or  not  the  persons  load- 
ing the  car  were  to  be  properlv  regarded  as 
the  agents  of  the  defendant    Coleman  v.  Ball- 
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road  Co.,  114  Ga.  — ,  40  S.  E.  24T,  and 
cited. 

2.  The  evidence  did  not  warrant  the  Terdict, 
and  the  court  should  have  granted  a  new  trial 
on  this  ground,  without  regard  to  the  merit  of 
the  special  assignments  of  error  made  in  the 
motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Patnam  coun- 
ty; Jdo.  C.  Hart,  Judge. 

Action  by  S.  C.  Black  against  the  Central 
of  Georgia  Railway  Company.  From  a  Judg- 
ment In  favor  of  plalntltt,  defendant  brings 
jettot.    Reversed. 

Lawton  &  Cunningham  and  H.  W.  John- 
son, for  plaintiff  In  error.  W.  F.  Jenkins  & 
Son,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


FOWLER  V.  BANK  OF  AMERICUS. 
(Supreme  Court  of  Georgia.    Dec.  13,  1901.) 
judombnt  in  rbm— rkvival. 
Inasmnch  as  a  judgment  in  rem,  founded 
on  the  foreclosure  of  a  mortgage,  does  not  be- 
come dormant,  such  a  judgment  needs  no  re- 
rival,  and  a  proceeding  for  this  purpose  is  use- 
less and  unnecessary. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Taylor  county; 
W.  B.  Bptt,  Judge. 

Scire  facias  by  the  Bank  of  Americas 
against  J.  B.  Fowler,  administrator,  to  re- 
vive a  Judgment.  Demurrer  overruled,  and 
defendant  brings  ^ror.    Reversed. 

R.  S.  Foy  and  J.  B.  Fowler,  for  plaintiff  In 
error.    O.  M.  Colbert,  for  defendant  In  error, 

FISH,  J.  The  Bank  of  Americas  sought 
by  scire  facias,  against  J.  B.  Fowler,  admin- 
istrator of  the  estate  of  B.  C.  WlUiford,  to 
revive^  a  Judgment  foreclosing  a  mortgage. 
It  was  alleged  in  the  bank's  petition  that 
WlUiford  on  April  8,  1884,  executed  to  the 
bank  a  mortgage  on  certain  described  realty 
situated  in  Taylor  county,  to  secure  a  debt 
of  a  glvoi  amount,  to  become  due  October  1, 
1884;  that  at  the  August  term,  1886,  of  the 
superior  court  of  Taylor  county,  a  Judgment 
of  foreclosure  was  rendered,  and  a  fl.  fa. 
Issued  thereon  September  3,  1886;  that  Wllll- 
ford  subsequently  died,  and  Fowler  was  ap- 
pointed administrator  upon  bis  estate.  The 
defendant,  by  demurrer  to  the  plaintiff's  peti- 
tion, made  the  point  that  a  judgment  fore- 
closing a  mortgage  does  not  become  dormant. 
The  court  overruled  the  demurrer,  and  the 
defendant  excepted.  We  think  the  demurrer 
should  have  been  sustained,  and  the  petition 
dismissed.  It  was  held  as  early  as  Butt  v. 
Maddox,  7  Ga.  495,  that  judgments  on  the 
foreclosure  of  mortgages  are  not  within  the 
dormant  Judgment  act,  and  this  ruling  has 
been  since  consistently  followed.  This  Is  so 
because  such  a  judgment  creates  no  lien. 
The  lien  of  a  mortgage  arises  by  the  con- 
tract of  the  parties  In  executing  the  same, 


and  the  Judgment  of  foredosure,  Hie  execu- 
tion Issued  thereon,  and  the  levy  do  not  aid 
the  lien,  but  only  the  mforcement  of  the 
same.  The  Judgment  of  foreclosure  Is  mere- 
ly an  order  authorizing  the  sale  of  the  spe- 
cific property  mentioned  In  the  mortgage  in 
satisfaction  of  the  lien  therein  created,  and 
consequently  does  not,  like  an  ordinary  Judg- 
ment from  which  a  lien  arises,  become  dor- 
mant under  the  statute  declaring  that  ordi- 
nary judgments  shall  become  dormant  mi- 
der  certain  conditions.  In  this  connection, 
see  Wall  v.  Jones,  62  Ga.  728;  Stiles  t.  El- 
liott 68  Oa.  83.  As  the  judgment  was  not 
dormant  but  still  alive,  and  as  a  scire  facias 
can  only  be  issued  to  revive  a  dormant  Judg- 
ment there  was  no  cause  of  action  set  out  in 
the  petition,  and  the  proceeding  instituted  by 
the  bank  was  useless  and  unnecessary. 

Judgment  reversed.    All  tbe  Justices  con- 
curring. 


JONES  T.  McNEALT. 

(Supreme  Court  of  Georgia.    Dec.  12,  1901.) 

PLBADINO— SUFFICIENCY     OF      PETITION— DB- 
MDRRBR— NOTES— PRESENT  VALUE. 

1.  Objections  to  the  suSldeucy  of  a  petition 
cannot  be  properly  made  by  answer,  but  most 
be  raised  by  demurrer,  or  by  a  motion  in  the 
nature  of  a  demurrer. 

2.  When  the  present  value  of  promissory 
notes  maturing  in  the  future,  and  including  in 
the  amounts  named  therein  lioth  principal  and 
interest,  is  to  be  ascertained,  such  value  should 
be  arrived  at  by  taking  into  account  the 
amount  of  interest  actuaTly  embraced  in  the 
notes,  and  not  by  discounting  them  in  accord 
with  the  legal  rate  of  interest  prevailing  in 
the  jurisdiction  wherein  the  notes  are  payable. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt  Judge. 

Equitable  petition  by  Florence  McXealy 
against  Rufus  Jones.  Judgment  for  plaln- 
tifl*.    Defendant  brings  error.    Reversed. 

T.  T.  Miller  and  C.  E.  Battle,  for  plaintiff 
In  error.  Hatcher  &  Carson,  for  defendant 
In  error. 

LUMPKIN,  P.  J.  Mrs.  McNealy  filed 
against  Rufos  Jones  an  equitable  petition. 
which  was,  in  brief,  substantially  as  follows: 
On  the  12th  of  June,  1894,  she  was  Indebted 
to  the  firm  of  Jones  Bros.  &  Butt  in  the  stun 
of  $1,695,  evidenced  by  170  promissory  notes, 
all  for  $10  each,  except  one,  which  was  for 
$.5.  These  notes  became  due  one  each  month 
for  a  period  of  170  months,  beginning  with 
October  1,  1894.  Bach  note  bore  interest 
from  its  maturity  at  8  per  cent  per  annum, 
and  the  payment  of  all  was  secured  by  a 
mortgage  on  a  lot  in  Phccnix  City,  Ala.  By 
way  of  additional  security,  plaintiff  procur- 
ed insurance  upon  a  bouse  situated  on  said 
lot— "loss.  If  any,  payable  to  mortgagees 
and  payees  of  said  notes."  Said  firm  was 
dissolved,  and  Rufus  Jones  became  the  own- 
er and  holder  of  said  notes  and  mortgage. 
Plaintiff  promptly  paid  each  note  as  It  ma- 
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tared  till  October  1.  1889;  the  payments  ag- 
gregating $600.  The  house  was  consumed 
by  fire  September  28>  1899.  On  that  date  the 
policy  was  so  written  as  "to  protect  the  said 
RufuB  Jones  as  his  Interest  should  appear." 
The  insurance  company  remitted  its  check 
for  $1,050,  payable  to  plaintiff  and  said 
Jones.  She  indorsed  the  checl^  and  turned 
It  over  to  him,  "he  agreeing  to  settle  with  pe- 
titioner." He  collected  the  amount  named 
In  the  check,  and  paid  over  to  petitioner 
1=108.58,  but  refused  to  account  and  settle 
further  with  her.  The  said  Jones  now  holds 
the  remaining  notes,  aggregating  $1,090. 
The  average  time  for  paying  the  same  would 
be  four  years  and  seven  months.  Jones 
claims  the  right  to  bold  and  use  the  in- 
surance money  without  allowing  anything 
for  Interest  thereon,  and  insists  upon  the 
right  to  hold  this  money  and  appropriate  it  ■ 
to  the  payment  of  the  notes  as  they  several- 
ly mature.  If  plaintiff's  Indebtedness  to 
Jones  should  be  reduced  to  Its  present  cash 
value,  It  would  amount  to  only  $647.88,  and 
leave  due  to  her  by  Jones  a  balance  of 
$299.62,  with  interest  from  December  15, 
1899,  the  date  when  the  insurance  money 
was  collected.  The  prayers  of  the  petltiMi, 
based  on  the  facts  above  set  forth,  were  that 
an  accounting  be  had  between  the  plaintiff 
and  Jones;  that  her  indebtedness  to  him 
be  reduced  to  Its  present  cash  value,  and 
paid  out  of  the  insurance  money;  that  she 
have  Judgment  against  him  for  the  balance, 
as  above  stated;  and  that  her  unpaid  notes 
and  the  mortgage  given  to  secure  the  same 
be  canceled.  There  was  no  demurrer  to  this 
petition.  The  defendant  filed  an  answer  In 
which  he  asserted  "that  while  be  is  not, 
either  in  law  or  equity,  bound  to  accept  pay- 
ment of  the  said  indebtedness  before  it  ma- 
tures, and  rebate  the  interest  thereon  agreed 
to  be  paid  in  the  <n1glnal  contract,  still  he 
Is  perfectly  willing  to  do  so,"  upon  a  fair  and 
equitable  basis,  but  not  upon  that  on  which 
the  plaintiff  seeks  to  compel  him  to  make 
settlement  with  her.  By  way  of  cross  ac- 
tion he  set  up  certain  facts  respecting  the 
manner  In  which  the  plaintiff's  indebtedness 
arose,  and  alleged  that  by  reason  of  mistakes 
in  calculation  the  several  notes  which  she 
executed  and  delivered  to  the  firm  of  Jones 
Bros.  &  Butt,  and  which  he  afterwards  ac- 
quired in  his  individual  right,  did  not  em- 
brace the  full  amount  of  principal  and  In- 
terest upon  which  the  parties  to  the  contract 
had  agreed.  So  much  of  the  answer  as  em- 
braced this  cross  action  was  stricken  on  de- 
miurer.  Thereafter  the  defendant  amended 
bis  answer,  and,  in  substance,  alleged  that 
the  original  amount  of  the  plaintiff'''  indebt- 
edness to  Jones  Bros.  &  Butt  was  $1,250; 
that  la  giving  her  credit  and  extending  the 
time  for  payment  of  this  sum,  "it  was  agreed 
that  the  same  be  paid  at  $10  per  month,  and 
that  interest  be  added  to  said  sum  of  $1,250 
at  tke  rate  of  eight  per  cent  per  annum  for 
the    average    time;    *    *    *    that   interest 


was  calculated;  and  that,  by  some  mistake, 
instead  of  interest  being  added  at  the  rate  of 
8  per  cent,  for  the  average  time,  only  about 
two  and  "/loo  per  cent,  was  added  to  the 
principal  amoxmt  or  cash  consideration  for 
the  building  oV  a  dwelling  house  for  the 
plaintiff  by  said  firm.  After  making  these 
allegations  the  amendment  closed  as  follows: 
"Defendant  says  that  he  has  always  been 
ready  and  willing  to  adjnst  the  matters  com- 
plained of  by  plaintiff,  and  stands  now  ready 
and  willing  to  do  so,  upon  a  Just,  fftir,  and 
equitable  basis;  that  he  is  willing  to  rebate 
the  Interest  on  the  balance  due  by  the  said 
plaintiff  at  the  same  rate  of  interest  charged 
upon  the  cash  or  principal  sum  for  the  build- 
ing of  said  house;  and  that  to  do  so  will  still 
leave  the  said  plaintiff  indebted  to  this  de- 
fendant. Wherefore  defendant  prays  that, 
upon  an  accounting  with  the  defendant,  that, 
if  the  said  plaintiff  should  be  further  indebt- 
ed to  the  defendant  in  any  sum  over  and 
above  the  sum  of  $925  now  in  his  hands,  that 
be  may  have  Judgment  against  the  said 
plalntia  for  said  sum,  and  defendant  will 
ever  pray,"  etc.  This  amendment  was 
stricken  on  demurrer,  and  the  court  direct- 
ed a  verdict  in  favor  of  the  plaintiff.  In  ar- 
riving at  the  amount  of  this  verdict  the 
court  reduced  the  total  amount  due  upon  the 
plaintiff's  unpaid  notes  to  its  cash  value  by 
discounting  the  notes  at  the  rate  of  8  per 
cent  per  annnm.  xhe  court  did  not  adopt 
this  basis  of  calculation  because  the  notes 
bore  this  rate  of  Interest  after  their  matu- 
rity, but  for  the  reason  that  they  were  paya- 
ble in  Alabama,  where  the  legal  rate  of  in- 
terest is  8  per  cent  per  annum.  The  de- 
fendant sued  out  a  bill  of  exceptions  assign- 
ing error  upon  the  various  rulings  above  in- 
dicated, and  brought  the  case  here  for  re- 
view. We  extract  the  following  from  the 
brief  of  counsel  for  the  plaintiff  in  error: 
"Two  questions  are  presented  by  the  bill  of 
exceptions,  and  error  assigned  therein,  as 
follows:  First.  Did  the  defendant  in  error 
have  the  right  to  force  the  plaintiff  in  error 
to  accept  payment  in  advance  of  the  ma- 
turity of  the  notes,  and  rebate  them  at  the 
rate  of  8  per  cent  per  annum  for  the  unex- 
pired time  between  the  date  of  payment  and 
the  maturity  of  the  notes?  Second.  If  the 
defendant  in  error  bad  the  right  to  force 
the  plaintiff  in  error  to  make  settlement  be- 
fore maturity  of  the  notes,  and  ask  rebate 
of  the  interest  could  she  ask  that  they  be 
rebated  at  a  greater  rate  of  Interest  than 
was  originally  charged  her,  and  added  in 
the  face  of  the  notes?"  As  these  were  the 
only  points  insisted  upon  here,  we  shall  re- 
strict our  discussion  accordingly. 

1.  The  question  as  to  whether  or  not  Mrs. 
McNealy  had  the  right  to  force  Jones  to  ac- 
cept payment  in  advance  of  the  maturity  of 
the  notes,  and  compel  him  to  rebate  the  in- 
terest upon  an  equitable  basis,  was  not  pr(^ 
erly  raised  in  the  court  below.  While  the 
answer  filed  by  Jones  contained  an  asser- 
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tion  to  the  effect  that  she  had  no  such  right 
this  was  not  the  proper  method  of  challeng- 
ing her  claim  that  In  equity  he  was  bound  to 
make  such  an  adjustment  and  settlement 
On  the  contrary,  the  question  thus  sought 
to  be  raised  should  have  been  presented  by 
a  demurrer  to  her  petition,  or  by  a  motion  to 
dismiss,  based  on  the  ground  that  it  set  forth 
no  cause  of  action.  Jn  support  of  this  ruling 
it  is  only  necessary  to  refer  to  section  5049 
of  the  Civil  Code,  which  points  out  the  prac- 
tice to  be  observed  In  such  a  case. 

2.  The  other  point  is  well  made,  and  is 
meritorious.  The  plaintlS  was  in  a  court  of 
equity,  insisting  upon  a  settlement  between 
herself  and  the  defendant  upon  an  equita- 
ble basis.  Conceding,  in  view  of  the  plead- 
ings, that  she  had  a  right  to  have  her  notes 
scaled  down  to  their  casji  value  and  satis- 
fled  out  of  the  insurance  money,  it  is  clear 
that  the  calculation  for  this  purpose  should 
have  been  made  on  the  basis  of  deducting 
the  interest  actually  Incorporated  In  the 
notes,  and  not  upon  the  basis  of  any  arbi- 
trary rule  with,  respect  to  the  legal  rate  of 
interest  In  Alabama.  The  notes  embraced 
so  much  as  principal,  and  so  much  as  In- 
terest Assuming  that  the  defendant  was 
bound  to  anticipate  the  time  of  payment  and 
accept  the  cash  value  of  the  unmatured 
notes,  it  is  manifest  that  the  adjustment  to 
be  made  should  have  been  predicated  on  the 
actual  facts  of  the  transaction,  and  not  up<«i 
an  arbitrary  theory  as  to  how  much  unearn- 
ed Interest  should  be  deducted  in  view  of  a 
present  settlement  between  the  parties. 

The  court  erred  in  striking  the  above- 
mentioned  amendment  to  the  answer  of  the 
defendant  Judgment  reversed.  All  the  Jus- 
tices concurring. 


OEOROIA  TRADING  CO.  v.  IIARION 

COUNTY. 

(Supreme  Court  of  Georgia.    Dec.  12.  IflOl.) 

TAXATION— EXECUTION— AFFIDAVIT  OF 
ILLEOALITT. 
The  progress  of  an   execution   issued  by 
the  tax  collector   In  due  form   for  state  and 
county  taxee  cannot  be  properly  resisted  by  in- 
terposing an  affidavit  of  illegality. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Marlon  coun- 
ty; W.  B.  Butt,  Judge. 

Levy  of  execution  by  Marlon  county 
against  the  Georgia  Trading  Company.  De- 
fendant filed  affidavit  of  illegality.  From  a 
Judgment  dismissing  affidavit  it  brings  er- 
ror.   Affirmed. 

W.  B.  Short  and  Geo.  P.  Munro.  for  plain- 
tiff in  error.  Simeon  Blue  and  W.  D.  (3raw- 
ford,  for  defendant  in  error. 

LEWIS,  J.  To  the  levy  of  an  execution 
for  state  and  county  taxes  issued  by  the  tax 
collector  of  Marion  county  against  the 
Georgia  Trading  Company  the  defendant  in 
execution  filed  an  affidavit  of  illegality,  al- 


leging that  it  had  fully  i>aid  Its  taxes  for  the 
year  for  which  the  tax  execution  issued. 
Counsel  for  the  county  moved  orally  to  dis- 
miss the  illegality  on  the  ground  that  the 
law  does  not  allow  an  illegality  to  be  filed 
to  a  tax  fl.  fa.  The  court  sustained  this  mo- 
tion, and  dismissed  the  affidavit  whereupon 
the  defendant  in  execution  brought  the  case 
to  this  court  by  bill  of  exceptions. 

This  case  would  seem  to  l>e  decided  by  the 
provisions  of  section  903  of  the  Political 
Code,  which  declares  that  no  Judicial  inter- 
ference shall  be  had  in  any  levy  or  distress 
for  taxes  under  the  provisions  of  the  Oode, 
bat  that  the  party  injured  shall  be  left  to 
his  proper  remedy  In  any  court  of  law  hav- 
ing Jurisdiction  thereof.  The  language  of 
the  section,  "any  levy  or  distress  for  taxes 
under  the  provisions  of  this  Code,"  is  cer- 
tainly broad  enough  to  cover  the  levy  In  the 
case  under  consideration.  The  principle  Is 
also  well  settled  by  num«^>us  decisions  of 
this  court.  See  Hawkins  v.  Sumter  Co.,  57 
Oa.  166;  Loan  Ass'n  v.  Peters,  63  Ga.  351, 
and  cases  cited.  It  follows  that  the  court 
below  did  not  err  in  dismissing  the  affidavit 
of  illegality. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


HALL  V.  ROGERS  et  al. 
(Supreme  Court  of  Georgia.    Dec.  12,  1901.) 

BILLS  AND  NOTES— PARTIES-^OINT  MAKERS 
—  SURETY  —  PAYEE'S  KNOWLBDGB  —  BVI- 
DENCB— TRIAL  —  PROPER  VERDICT  —  HARM- 
LESS ERROR— NEW  TRIAL. 

1.  When  it  was  in  a  trial  a  material  ques- 
tion whether  or  not  the  pavee  of  a  promissory 
note  which  had  been  signed  by  several  persona 
apparently  as  principals  took  it  with  knowledge 
of  the  fact  that  one  of  them.  In  signing  the  in- 
strument, intended  to  bind  herself  only  as  a 
surety  for  the  others,  testimony  tending  to 
prove  that  the  payee  bad  no  such  knowledge, 
and  that  if  this  fact  had  been  known  to  him  he 
would  not  have  accepted  the  note,  was  admis- 
sible, not  for  the  purpose  of  showing  that  as 
between  the  alleged  surety  and  her  co-obligors, 
her  true  relation  to  the  paper  was  not  one  of 
suretyship,  but  to  show  that  the  payee  did  not 
Intend  to  contract  with  her  in  that  relation. 

2.  Errors  In  a  charge  are  immaterial  when 
the  verdict  rendered  was,  under  the  law  ap- 
plicable, demanded  by  the  evidence. 

S.  The  verdict  for  the  plaintiff  in  the  pres- 
ent case  was  so  demanded,  and  the  conrt  erred 
In  granting  the  defendants  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superiw  court  Fayette  county; 
E.  J.  Reagan,  Judge. 

Action  by  H.  A.  Hall  against  M.  J.  Rogers 
and  others.  Verdict  for  plaintiff.  New  trial 
granted,  and  plaintiff  brings  error.  Revers- 
ed. 

W.  B.  HoUingsworth,  J.  F.  Oollghtly,  and 
J.  H.  Leavltt  for  plaintiff  in  error.  J.  W. 
Wise  and  R.  L,  Berner,  for  defendants  in  er- 
ror. 


LUMPKIN,  P.  J.    This  was  an  action  by 
H.  A.  Hftll  against  Mrs.  M.  J.  Rogers,  R.  R. 
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Rogers,  F.  B.  Rogers,  and  A.  D.  Rogers  upon 
-a  proml88oi7  note  dated  February  25,  1890. 
There  was  a  verdict  for  the  plaintiff.  The 
■defendants  made  a  motion  for  a  new  trial, 
which  was  granted,  and  to  this  the  plaintiff 
excepted.  The  note  sued  on  was  signed  by 
all  of  the  defendants,— the  name  of  Mrs. 
Rogers  appearing  first,-— and  there  was  noth- 
ing on  the  face  of  the  paper  to  indicate  that 
any  <me  of  the  makers  signed  as  surety. 
They  set  up  the  defense  of  failure  of  consld- 
eration;  and  Mrs.  Rogers,  the  farther  de- 
fense that  she  signed  the  note  as  a  surety, 
and,  being  a  married  woman,  the  contract 
evidenced  by  the  note  was,  as  to  her,  void, 
llie  motion  for  a  new  trial,  besides  the  gen- 
-eral  grounds,  contained  others  assigning  er- 
ror upon  the  admission  In  evidence  of  a 
mortgage  executed  by  Mrs.  Rogers,  and 
given  to  secure  the  payment  of  the  note  sued 
-on,  and  the  allowance  of  testimony  to  the 
following  effect:  F.  B.,  R.  R.,  and  A.  D. 
Rogers  represented  to  the  plaintiff  "that 
Mrs.  Rogers  had  some  land,  and  would  sign 
-note,"  and  that  "she  had  agreed  to  become 
principal,  and  put  up  the  land  to  pay"  the 
plaintiff  the  attorney's  fee  for  which  the 
note  was  to  be  given.  The  objection  urged 
-against  the  admissibility  of  this  testimony 
was  that  the  parties  making  these  state- 
ments were  not  shown  to  be  the  accredited 
agents  of  Mrs.  Rogers,  and  therefore  what 
they  said  could  not  bind  her,  and  was  Im- 
material and  irrelevant  The  introduction 
4a  evldoice  of  the  m<Mrtgage  executed  by  her 
was  objected  to  on  the  ground  "that  same 
was  Immaterial  and  irrelevant"  In  the  mo- 
tion for  a  new  trial,  exceittlon  was  also  taken 
to  certain  portions  of  the  charge  given  by 
the  court  to  the  Jury.  There  was  no  evl- 
-dence  whatever  in  support  of  the  defendants' 
plea  of  failure  of  consideration.  The  un- 
dlapnted  testimony  showed  that  the  circum- 
stances nnder  which  Mrs.  Rogers  signed  the 
note  were  substantially  as  follows:  Her  son, 
F.  B.  Rogers,  was  under  indictment  for  the 
offoise  of  sedaction,  and  desired  to  employ 
the  plaintiff,  who  was  an  attorney  at  law,  to 
defend  him.  For  this  purpose  he  and  R.  R. 
and  A.  D.  Rogers  entered  into  negotiations 
with  the  plaintiff,  who  inquired  as  to  their 
ability  to  pay  fees.  They  represented  to  him 
that  Mrs.  Rogers  had  some  land,  and  would 
sign  a  note  as  principal,  securing  Its  pay- 
ment by  a  mortgage  on  the  realty.  The 
plaintiff  thereupon  agreed  ttiat,  if  she  would 
sign  such  a  note  and  mortgage,  he  would 
undertake  the  defense  of  F.  B.  Rogers.  The 
-plaintiff  prepared  the  note  sued  on,  and  It 
was  signed  by  F.  B.  Rogers  on  the  second 
line,  R.  R.  Rogers  on  the  third  line,  and 
A.  D.  Rogers  at  the  bottom,  leaving  the  first 
line  for  the  signature  of  Mrs.  Rogers.  In 
porsnance  of  an  undertaking  on  their  part 
to  procnre  b&r  signature  to  tlie  note,  the 
three  who  had  signed  in  the  presence  of  the 
plaintiff  then  left  with  the  note,  and  it  was 
subsequently  returned  to  him  with  the  sig- 


nature of  Mrs.  Rogers  on  the  first  line.  He 
would  not  have  agreed  to  take  the  case  ex- 
cept upon  the  express  understanding  that  she 
should  sign  the  note  as  a  principal,  and  he 
accepted  it  when  returned  to  him  on  the 
belief  that  she  was  the  first  principal.  In 
addition  to  this,  he  sent  the  mortgage  to  be 
executed  by  her  before  the  case  was  tried, 
and  it  was  returned  to  him  with  her  signa- 
ture affixed  thereto.  There  was  testimony  In 
behalf  of  the  defendants  to  the  effect  that 
in  signing  the  note  Mrs.  Rogers  Intended  to 
bind  herself  as  a  surety  merely,  but  there 
was  nothing  going  to  show  that  any  such 
Intention  was  ever  communicated  to  the 
plaintiff. 

1.  The  evidence  objected  to  was,  we  think, 
clearly  admissible.  It  was  not  competent 
for  the  purpose  of  showing  that  as  between 
Mrs.  Rogers  and  her  co-obligors,  her  true 
relation  to  the  note  was  other  than  that  of 
a  surety,  but  It  was  relevant  upon  the  ques- 
tion whether  or  not  Hall  accepted  the  note 
and  rendered  the  services  in  the  belief  that 
she  bad  signed  the  note  as  a  principal.  On 
the  face  of  the  paper,  she  held  herself  out 
to  him  as  a  principal,  and  it  was  certainly 
competent  for  him  to  prove  that  he  had  no 
understanding  with  her  or  with  her  co- 
obligors  to  the  effect  that  she  should  be  re- 
garded as  a  surety  merely.  It  Is  evident 
tliat  Hall  expected  her  to  sign  as  a  principal. 
It  must  be  borne  In  mind  that  her  co- 
obligors  were  not  his  agents,  but  were  under 
contract  with  liim  to  procure  the  signature 
of  Mrs.  Rogers  to  the  note  as  a  principal. 
When  the  note  was  returned  to  him,  tbey 
had  apparently  complied  with  their  under- 
taking. As  between  Mrs.  Rogers  and  HaU, 
she,  according  to  the  principle  laid  down  in 
rirkle  V.  Chambleei  109  Ga.  32,  34  S.  K. 
276,  was  under  the  burden  of  showing  not 
only  that  she  Intended  to  sign  the  note  as  a 
surety,  but  also  that  Hall  accepted  it  with 
knowledge  of  that  fact.  The  evidence  which 
the  court  admitted  over  objection  of  the  de- 
fendants tended  to  establish  the  fact  that 
be  did  not  accept  the  note  with  any  such  un- 
derstanding. The  mortgage  was  admissible 
as  showing  that  in  executing  it  she  recog- 
nized the  contract  evidenced  by  the  note, 
and  thereby  led  tbe  plaintiff  to  believe  that 
she  had  agreed  to  sign  as  a  prlncIpaL 

2.  It  is  not  necessary  to  consider  whether 
the  charges  complained  of  were  or  were  not 
erroneous;  for  if  there  was  no  error  in  ad- 
mitting testimony,  and  the  evidence  demand- 
ed the  verdict  as  we  are  prepared  to  hold 
it  did,  the  finding  of  the  Jury  should  not  be 
set  aside  because  of  any  erroneous  instruc- 
tions which  may  have  been  given  to  them. 
This  Is  obvious. 

3.  The  above  outline  of  the  substantial 
facts  of  the  case  demonstrates,  we  think, 
without  the  need  of  further  discussion,  that 
the  verdict  In  favor  of  the  plaintiff  was  tht 
only  logical  outcome  of  the  trial;  and  it  fol- 
lows that  the  court  below  erred  in  granting 
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a  new  trial.    See  Howard  v.  Simpklna,  70  Ga. 
SI'S.  328. 

Judgment  rerersed.    All  the  Justices  con- 
curring. 


LBVAN  T.  STATE. 
(Supreme  Coxirt  of  Georgia.    Dec.  10,  1901.) 

CRIMINAL     LAW— INSTRUCTIONa— KBW    TRIAIj 
—SALOON— OPBNINa  ON  SUNDAY. 

1.  In  the  absence  of  a  request  to  charge  up- 
on the  law  with  respect  to  the  impeachment  of 
witnesses,  failure  to  do  so  is  not  cause  for  a 
new  trial.  There  is  in  this  case  no  complaint 
that  counsel  for  the  plaintifE  in  error  was  not 
permitted  to  present  such  a  reoneet. 

2.  Even  if  ft  should  appear  tnat  jurors,  while 
deliberating  upon  a  criminal  case,  were  con- 
sidering a  matter  as  to  which  there  was  no  evi- 
dence, this  will  not  aftord  cause  for  a  new 
trial  when  it  further  appears  that  they  sought 
instructions  upon  this  point,  and  were  distinct- 
ly charged  that  they  must  be  governed  by  the 
law,  the  evidence,  and  the  statement  of  the  ac- 
cused. 

3.  The  verdict  was  autflciently  supported  bj 
evidence. 

(Syllabus  by  the  Court.) 

ErrOT  from  superior  court,  Chatham  coun- 
ty;  R.  FalUgant,  Judge. 

C.  H.  Leran  was  convicted  of  keeping  a 
saloon  open  on  Sunday,  and  brings  error. 
AfSrmed. 

R.  Li.  Coldlng,  for  plaintiff  in  error.    .W< 
AV.  Osborne,  Sol.  Gen.,  for  the  State. 
.* 

LUMPKIN,  P.  J.  The  indictment  in  this 
case  charged  the  accused  with  the  offense  of 
keeping  open  a  tippling  house  on  the  Sab- 
bath day.  He  was  convicted,  made  a  mo- 
tion for  a  new  trial,  and  assigns  error  upon 
the  overruling  of  the  same. 

1.  In  one  ground  of  the  motion  exception 
is  taken  to  the  failure  of  the  court  to  give 
in  charge  to  the  }ury  the  law  applicable  to 
the  impeachment  of  witnesses.  There  was 
no  request  to  so  charge.  Under  repeated 
rulings  of  this  court,  a  new  trial  will  not  be 
ordered  because  of  such  a  failure^  unless  a 
proper  request  to  charge  upon  this  subject 
was  preferred.  In  the  above-mentioned 
ground  of  the  motion  for  a  new  trial  it  Is 
recited  that  "the  court  would  not  allow  coun- 
sel to  request  this  section  to  be  given  in 
charge."  Probably  the  "section"  r^erred  to 
is  one  of  those  to  he  found  in  our  Code  re- 
lating to  the  Impeachment  of  witnesses.  No 
error,  however,  is  assigned  upon  the  refusal 
of  the  court  to  allow  counsel  to  present  a  re- 
quest on  this  subject 

2.  It  appears  that  after  the  Jury  had  de- 
liberated for  a  considerable  time  upon  the 
case  the  foreman  addressed  to  the  Judge  a 
vrrltten  communication  in  these  words:  "We 
wish  to  be  recharged  as  to  whether  a  pnr- 
tiere  can  be  considered  a  legal  separation 
between  a  barroom  and  a  restaurant."  There 
was  no  evidence  relating  to  a  portiere,  but 


the  Jury  were  allowed  to  view  the  premises 
in  which  the  alleged  tippling  house  was  lo- 
cated. Possibly,  on  their  tour  of  inspection, 
the  Jurors  may  have  discovered  something 
which  they  took  to  be  a  portiere  designed  to 
separate  the  barroom  from  the  restaurant 
This,  however,  is  mere  matter  of  conjecture. 
After  receiving  the  communication  aljove  re- 
ferred to,  the  Judge  required  the  Jury  to  be 
brought  into  the  court  room.  Counsel  for  the 
accused,  who  had  been  Informed  of  the  fact 
that  this  communication  had  l>een  sent  and 
received,  arose  in  bis  place  for  the  purpose 
of  moving  for  a  mistrial.  Before  allowing 
him  to  present  the  motion,  the  Judge  char- 
ged the  Jury  as  follows:  "I  charge  you, 
gentlemen  of  the  Jury,  that  the  place  must 
t>e  securely  closed,  so  that  persons  cannot 
if  they  choose,  push  a  place  open,  walk  in, 
and  drink.  It  must  be  securely  closed.  It 
has  been  held  that  if  a  place  is  a  tippling 
house,  and  has  a,  door  for  an  entrance,  so 
that  anybody  can  push  it  open,  enter,  and 
drink,  the  proprietor  Is  guilty  of  the  offense, 
if  It  be  kept  in  that  condition  on  the  Sab- 
bath day.  Whatever  the  material  is  with 
which  the  {dace  Is  closed,  it  must  be  secure- 
ly closed.  It  mnst  be  securely  closed,  so 
that  a  person  cannot  walk  in  of  his  own  will, 
or  come  out  of  his  own  will,  and  tipple.  That 
is  all  I  think  necessary  to  state."  Counsel 
then  made  his  motion  for  a  mistrial,  which 
the  court  overruled,  but  further  Instmcted 
the  Jury:  "Tou  are  to  decide  this  case  upon 
the  evidence  adduced  on  the  stand,  consider- 
ing in  connection  therewith  the  statement  ot 
the  prisoner  at  the  bar,  and  under  the  law 
as  given  you  In  charge  by  the  court"  Un- 
der the  circumstances  at>ove  disclosed,  we 
cannot  hold  that  the  court  erred  in  declin- 
ing to  order  a  mistrial.  Granting  that  the 
Jury  may  have  been  considering  a  matter  not 
in  evidence,  the  final  instructions  given  them 
by  the  Judge  clearly  pointed  out  to  them 
that  it  was  their  du^  to  decide  the  case  ac- 
cording to  the  evidence  and  the  prisoner's 
statement  under  the  rules  of  law  given  them 
in  charge.  The  very  fact  that  the  Jury, 
through  their  foreman,  addressed  the  com- 
munication to  the  Judge,  clearly  shows  that 
they  had  no  disposition  to  ai-rive  at  a  verdict 
in  an  imnuthorlzed  manner,  and  that  they 
desired  to  be  guided  by  correct  rules  in  reach- 
ing their  conclusion.  This  being  so,  it  is 
fair  to  assume  that  when  the  Judgre,  in  re- 
sponse to  their  request  correctly  gave  them 
In  charge  the  law  with  regard  to  the  keeping 
open  of  a  tippling  house  on  the  Sabbath  day. 
and  admonished  them  to  follow  the  law,  and 
be  governed  by  the  evidence  and  the  state- 
ment of  the  accused,  they  obeyed  the  instruc- 
tions of  bis  honor,  and  based  their  verdict 
upon  the  sworn  testimony. 

3.  The  motion  contains  a  complaint  ttat 
this  testimony  was  insufficient  to  warrant 
the  verdict  To  this,  however,  we  cannot 
after  carefully  reading  the  brief  of  evidence, 
agree.     The  Jury  were  fully  warranted  in 
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conclndlng  that  the  accused  committed  the 
offense  with  which  he  stood  charged. 

Judgment  atSimed.    All  the  Justices  con- 
currlss. 


BOBINSON  T.  STATE. 

(Sapr«ne  Court  of  Georgia.    Dec.  10,  1901.) 

CRIMINAL    LAW— INSTBUCTIONS— BVIDBNCB— 
DECLARATIONS. 

1.  Mere  failure  to  charge  the  law  with  re- 
spect to  the  impeachment  of  witnesses  will 
Dot,  In  the  absence  of  a  i-equest  to  charge  upon 
the  subject,  be  ground  for  a  new  trial. 

2.  On  the  trial  of  one  of  two  persons  jointly 
indicted,  the  declarations  of  the  other  that  be 
alone  committed  the  offense  with  which  they 
are  charged  are  not  admissible  in  evidence  in 
favor  of  the  accused  on  trial. 

3.  There  was  sufflcient  evidence  to  warrant 
the  verdict  complained  of,  and  the  record  dis- 
closes no  reason  for  granting  a  new  trial. 

(SrIlabUb  by  the  Court.) 

Error  from  superior  court,  Washington 
county;   B.  D.  Evana,  Judge. 

John  Boblnson  was  convicted  of  murder, 
and  brings  error.   Affirmed. 

Evans  &  Evans,  for  plaintiff  in  error.  O. 
H.  Howard,  B.  T.  Rawllngs,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 

FISH,  J.  John  Boblnson  and  Tom  Hunter 
were  jointly  Indicted  for  murder.  Hunter 
disappeared,  and  Boblnson,  upon  bis  trial, 
was  found  guilty.  His  motion  for  a  new 
trial  being  overruled,  he  excepted. 

1.  On  the  trial  the  accused  sought  to  Im- 
peach two  of  the  state's  witnesses  by  show- 
ing that  their  testimony  given  upon  the  com- 
mittal trial  was,  as  to  material  facts,  con- 
tradictory to  their  testimony  In  the  trial  now 
under  review.  In  the  motion  for  a  new  trial 
error  was  alleged  because  the  court  wholly 
failed  to  charge  the  law  relative  to  the  Im- 
peachment of  witnesses.  In  Smith  v.  Page, 
72  Ga.  539,  It  was  held:  "The  weight  to  be 
given  the  evidence  of  witnesses  alleged  to 
bave  been  Impeached  Is  not  one  of  the  ma- 
terial questions  In  the  case,  without  allusion 
to  which  the  charge  would  be  necessarily 
defective.  It  Is  only  Incidental  or  collateral 
to  sncb  material  point,  and  therefore  a  fail- 
ure to  charge  concerning  It  will  not  require 
a  new  trial,  where  the  attention  of  the  court 
has  not  been  called  to  It,  and  no  request  to 
charge  concerning  It  has  been  made."  This 
rule  has  since  been  consistently  followed. 
See  Stevens  v.  Banking  Co.,  80  Ga.  18,  S  S. 
E.  253  (3);  Cole  v.  Byrd,  83  Ga.  207,  9  S. 
E.  613  (3);  Lewis  ▼.  State,  91  Ga.  168,  16 
S.  E.  966  (1);  Jackson  v.  State,  91  Ga.  271, 
18  S.  E.  298  (4),  44  Am.  St  Bep.  22;  Skinner 
V.  State,  98  Ga.  127,  26  S.  B.  475  (2);  Bass 
T.  State,  108  Oa.  228,  29  S.  E.  966  (4);  Wa- 
tov  V.  State,  108  Ga.  571,  29  S.  E.  966  (I); 
Huff  V.  State,  104  Ga.  521,  30  S.  B.  808; 
Joiner  v.  State,  106  Ga.  646.  31  S.  E.  666 
(4):  Freeman  v.  State,  112  Ga.  48,  87  S.  E. 
172  (1);   Ballroad  Co.  v.  Thompson,  113  Ga. 


983,  39  S.  E.  483;  Downing  v.  State,  114  Oa. 
31,  39  S.  E.  927;  Harris  v.  State,  114  Ga. 
35,  39  S.  £.  928;  Levan  v.  State,  114  Ga. 
258,  40  S.  B.  252.  Counsel  for  the  plaintiff 
In  error  contend  that  this  well-established 
rule  of  practice  Is  not  applicable  to  the  case 
in  hand,  but  that  this  case  is  controlled  by 
the  rule  announced  in  Stafford  v.  State,  55 
Ga.  591,  wliich  was  followed  In  Plummer  v. 
State,  111  Ga.  839,  36  S.  E.  233,  that: 
"Where  a  witness  swore  to  a  certain  state  of 
facta  upon  one  trial,  and  to  the  contrary  up- 
on a  second  trial  of  the  same  case,  admitting 
that  bis  testimony  first  given  was  false,  It 
was  error  In  the  court  to  fall  to  charge  that 
If  a  witness  knowingly  and  willfully  swears 
falsely  In  a  material  matter,  his  testimony 
should  be  rejected  entirely,  unless  It  be  cor- 
roborated by  the  facts  and  circumstances  of 
the  case  or  other  credible  evidence."  The 
facts  of  the  case  under  consideration  do  not 
bring  It  within  the  scope  of  the  principle  an- 
nounced in  the  two  cases  last  above  cited. 
In  each  of  those  cases  a  witness  himself  ad- 
mitted that  his  testimony  given  upon  a  for- 
mer trial  was  false,  while  In  the  present  case 
the  witnesses  sought  to  be  Impeached  stoutly 
denied  that  their  testimony  on  the  committal 
trial  was  different  from  what  they  testified 
In  the  last  trial.  This  distinction  seems  to 
have  been  sufficiently  material  to  call  for  the 
different  rulings  above  referred  to  and  cited. 
2.  Another  ground  of  the  motion  for  a  new 
trial  was  that  the  court  refused  to  permit  a 
witness  for  the  accused  to  testify  to  the 
effect  that  on  the  night  of  the  homicide  Tom 
Hunter  told  him  that  he  (Hunter)  had  killed 
the  deceased  In  self-defense,  and  that  Bobln- 
son was  not  Implicated  in  the  killing.  Such 
testimony  was  not  admissible.  The  exact 
question  was  decided  In  Lyon  v.  State,  22 
Ga.  399.  There  two  persons  were  Jointly  in- 
dicted for  assault  with  Intent  to  murder. 
One  failed  to  appear,  and  npon  the  trial  of 
the  other  he  sought  to  prove  that  his  code- 
fendant  had  acknowledged  that  he  alone 
committed  the  offense.  The  trial  Judge  ex- 
cluded the  testimony,  and  this  court  sustain- 
ed his  ruling.  Directly  In  line  with  the  Lyon 
Case  are  Daniel  v.  State,  65  Ga.  199  (1); 
Kelly  V.  State,  82  Oa.  441,  9  S.  E.  171  (2); 
Woolfolk  V.  State.  85  Ga.  69.  11  S.  E.  814 
(15);  Briscoe  v.  State,  95  Ga.  496,  20  S.  E. 
211;  Delk  v.  State.  99  Ga.  667,  26  S.  E.  752 
(3);  Lowry  v.  State,  100  Ga.  574,  28  S.  E. 
419.  Of  course,  Tom  Hunter  would  have 
been  a  competent  witness  In  behalf  of  Bobln- 
son upon  his  separate  trial,  but  the  declara- 
tions of  Hunter  were  merely  hearsay,  and  to 
have  admitted  them  to  acquit  Boblnson 
would,  as  said  by  McDonald,  J.,  In  Lyon  v. 
State,  supra,  "be  recognizing  a  principle 
which  would,  In  all  such  cases,  subvert  the 
ends  of  Justice.  All  one  defendant  would 
have  to  do  would  be  to  admit  that  his  guilty 
accomplice  was  Innocent  and  that  he  him- 
self had  perpetrated  the  crime,  absent  him- 
self so  as  to  enable  the  party  on  his  trial  to 
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haTe  the  benefit  of  his  admission,  and  after 
klB  acquittal  appear,  demand  his  trial,  and 
prove  b7  the  evidence  of  the  acquitted  party 
that  he  was  In  fact  the  pillty  person." 

3.  The  evidence  was  amply  sufficient  to 
sustain  the  verdict  of  guilty,  and  the  record 
discloses  no  reason  for  granting  a  new  trlaL 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LITTLE,  J^  absent  on  ac- 
count of  aicknesB. 


WAIiKBR  T.  CRAWFORD. 
(Supreme  Court  of  Georgia.    Dec.  11,  1901.) 

AFPBAL.-REVIEW— WBIOHl'  OF  BVIDBNCB. 
The  sole  question  at  issue  being  whether 
the  debt  on  which  the  execution  in  favor  of  the 
plaintiff  was  founded  was  created  for  the  pur- 
chase of  the  property  levied  on,  and  there  be- 
ing no  evidence  that  It  was,  the  verdict  to  the 
contrary  was  unsupported  by  evidence,  and 
the  superior  court  erred  in  overruling  the  cer- 
tiorari complaining  of  the  finding  of  the  jury 
in  the  justice's  court. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurens  coun- 
ty; Jno.  C.  Hart,  Judjre. 

Proceeding  by  J.  W.  A-  Crawford  against 
B.  F.  Walker  to  declare  an  execution  Issued 
In  a  Justice  court  to  be  for  the  purchase 
money  under  an  execution  in  favor  of  the 
creditor.  Verdict  finding  property  subject 
was  affirmed  on  certiorari,  and  the  execu- 
tion debtor  brings  error.    Reversed. 

Akemian  ft  Akerman,  for  plaintiff  In  er- 
ror.   S.  B.  Baker,  for  defendant  in  error. 

LEWIS.  J.  Crawford  filed  an  affidavit  in 
a  justice's  court  in  Laurens  county,  under 
secUon  2860  of  the  Civil  Code,  alleging  that, 
to  the  best  of  his  knowledge  and  belief,  a 
certain  execution  Issued  from  that  court 
agalnat  Walker  was  one  from  which  the 
homestead  of  Walker  was  not  exempt;  that 
the  debt  upon  which  the  execution  was 
founded  was  for  the  purchase  money  of  a 
certain  cooking  stove,  which  was  claimed  by 
Walker  as  being  exempt  by  reason  of  his 
homestead;  that  there  was  no  other  property 
of  Walker  upon  which  to  levy  the  execution; 
and  that  the  affidavit  was  made  for  the  pur- 
pose of  having  the  said  homestead  property 
levied  upon  and  sold.  Walker  filed  a  coun- 
ter affidavit  to  the  effect  that  the  affidavit 
made  by  Crawford  was  "untrue  in  this,  to 
wit,  that  said  execution  is  not  proceeding 
for  the  purchase  money  of  the  property  lev- 
ied on."  The  Issue  thus  formed  was  tried 
by  a  jury  in  the  Justice's  court  Only  two 
witnesses  were  sworn,— an  emidoy6  of  the 
plaintiff,  who  testified  that  he  had  sold 
Walker  a  No.  8  R.  E.  Lee  cooking  stove,  but 
did  not  know  whether  the  stove  levied  on 
was  the  same  stove  or  not,  and  the  officer 
who  levied  the  execution,  who  swore  that 
the  stove  levied  on  was  a  No.  8  stove,  but 
that  he  did  not  remember  the  name.    The 


jury  returned  a  verdict  finding  the  property 
levied  on  subject  to  the  execution.  Walker 
took  the  case  to  the  supwlor  court  l^  certio- 
rari, which  was  overruled,  and  he  excepted. 

We  think  It  is  clear  that  the  finding  ot 
the  Jury  in  the  Justice's  court  was  erroneous,, 
and  that  the  Judge  of  the  superior  court 
should  have  sustained  the  certiorari.  The 
only  issue  made  by  the  counter  affidavit  was 
whether  or  not  the  execution  was  proceeding, 
for  the  purchase  money  of  the  property  on 
which  the  levy  was  made,  and  upon  that 
issue  depended  the  proper  decision  of  the 
case  in  the  Justice's  court.  The  plaintiff  ut- 
terly failed  to  make  out  his  case  on  that 
issue,  and  therefore  there  was  nothing  upoa 
which  the  Jury  could  base  their  finding  that 
the  property  was  subject  to  the  executlmi. 
The  Judge  of  the  superior  court  was  prob- 
ably misled  by  the  statement  in  the  petition 
for  certiorari  that  upon  the  trial  the  plain- 
tiff tendered  In  evidence  the  original  suit, 
"showing  that  the  suit  was  proceeding  on  a 
homestead  waiver  note";  and  doubtless  he 
concluded  that,  as  the  note  contained  a  gen- 
eral waiver  of  homestead,  it  made  no  differ- 
ence whether  it  was  for  the  purchase  money 
of  the  property  levied  on  or  not  Such  a 
mistake  was  quite  natural,  but  an  examina- 
tion of  the  record  shows  that  the  question 
of  the  homestead  waiver  was  nowhere  made 
In  the  case,  either  before  the  magistrate  or 
in  the  superior  court.  The  sole  question  at 
Issue  was  whetho'  the  debt  on  whicb  the  oc- 
ecutlon  in  favor  of  the  plaintiff  was  founded 
was  created  for  the  purchase  of  the  prop«-ty 
levied  on,  and,  the  plaintiff  having  failed  ti> 
make  out  his  case  on  this  Issue,  the  certio- 
rari of  the  defendant  should  have  been  sus- 
tained. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


WALLER  V.  HOOAN. 

(Supreme  Court  of  Georgia.    Dec  12;  1801.> 

COMPLAINT    FOR  LAND— ADMINISTRATOR'S 
DEED— EVIDBNCB. 

1.  The  action  being  complaint  for  land,  the 
plaintiff,  who  relied  solely  upon  an  adminis- 
trator's  deed,  could  not  recover  thereon,  eves 
as  against  one  claiming  to  hold  undw  anch  ad- 
ministrator's Intestate,  without  showing  an  or^ 
der  of  the  ordinary  granting  the  administrator 
leave  to  sell  such  real  estate. 

2.  It  is  not  erroneous  to  exclude  immatolal 
and  irrelevant  evidence. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Baldwin  coun- 
ty; Jno.  C.  Hart  Judge. 

Action  by  Ruth  Hogan  against  Wilson 
Waller.  On  the  death  of  plaintiff,  James 
Hogan,  administrator,  was  substituted.  Judg- 
ment for  plaintiff.  Defendant  bringa  errat. 
Reversed. 

Howard  &  Crawford,  for  plaintiff  In  error. 
D.  B.  Sanford  and  D.  S.  Sanford,  for  defend- 
ant In  error. 
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FISH,  J.  Rutb  Hogan  brought  complaint 
Id  tbe  statutory  form,  for  the  recovery  of  a 
certain  described  lot  of  land,  against  Wilson 
Waller.  Pending  the  case  she  died,  and 
James  Hogan,  aa  the  administrator  of  her  es- 
tate, was  made  plaintiff  In  het  stead.  The 
abstract  of  title  attached  to  the  plalntUTs 
petition  was:  "Deed  from  James  Hogan,  ad- 
ministrator of  Jeff  Hogan,  deceased,  to  Ruth 
Hogan,  dated  the  third  day  of  NoTember, 
1891."  The  defendant  by  his  plea  admitted 
his  possession  of  the  land  in  dispute,  and  at- 
tacked the  Taiidity  of  the  deed  under  which 
the  plaintiff  claimed,  on  the  ground  that  it 
was  fraudulent  and  void,  for  the  reason, 
among  others,  that  the  purchaser  at  the  sale 
by  the  administrator  was  his  wife.  Upon 
the  trial  of  the  case  the  plaintiff  Introduced 
in  evidence  the  deed  described  in  the  abstract 
of  title,  which  purported  to  convey  the  prem- 
ises In  dispute,  and  admitted  that  the  gran- 
tor and  grantee  were  husband  and  wife. 
Tills  deed  was  admitted  over  the  objections 
ot  the  defendant  that  "(1)  no  authority  on 
the  part  of  the  administrator  to  malte  the 
deed  was  shown;  (2)  the  administrator,  sell- 
ing as  such,  could  not  sell  to  his  wife,  and 
the  deed  was  void  unless  it  affirmatively  ai>- 
peared  that  the  owner  or  claimant  in  pos- 
session had  ratified  the  sale;  (3)  possesslcm 
in  the  administrator  at  the  time  of  the  sale 
was  not  proven."  After  certain  other  evi- 
dence had  been  Introduced  by  the  plaintiff 
and  the  defendant,  the  court  directed  the 
Jxaj  to  find  for  the  plaintiff  the  premises 
in  dispute,  with  such  mesne  profits  as,  in 
ttaelr  opinion,  were  authorized  by  the  evi- 
dence. The  jury  returned  a  verdict  in  ac- 
cordance with  this  direction.  The  defendant 
moved  for  a  new  trial,  which  motion  being 
ererruled,  he  excepted. 

1.  In  the  motion  for  a  new  trial  there 
w^s  no  ground  alleging  error  upon  the  over- 
mllng  of  the  objections  made  by  the  defend- 
ant to  the  admission  in  evidence  of  the  deed 
upon  which  the  plaintiff  relied.  Therefore 
the  question  whether  the  court  did  or  did 
not  err  in  overruling  these  objections  cannot 
be  considered.  There  was,  however,  in  the 
motion,  an  assignment  of  error  upon  the  di- 
rection of  a  verdict  in  favor  of  the  plaintiff; 
and  this  sufficiently  presents  for  determina- 
tion the  question  whether  or  not,  under  the 
pleading  and  evidence,  that  party  was  en- 
titled to  a  recovery.  Phillips  v.  Railway  Co., 
112  6a.  197,  87  S.  B.  365;  Walker  v.  Craw- 
ford, 114  Ga.  — ,  40  S.  B.  'J54.  The  question, 
therefore,  to  be  considered,  is,  with  this  deed 
in  evidence,  was  the  plaintiff  entitled  to  re- 
cover? It  clearly  appeared  from  the  defend- 
ant's evidence  that  whatever  claim  he  had 
to  the  land  sued  tor  was  held  under  Jeff 
Hogan.  So  the  evidence  showed  that  the 
parties  to  the  case  were  claiming  under  the 
same  original  owner.  Consequently,  if  the 
deed  from  James  Hogan,  as  administrator  of 
Jeff  Hogan,  to  Ruth  Hogan,  was  a  valid  one, 
the  plaintiff,  under  the  evidence  submitted 


and  admitted,  would  have  been  entitled  t* 
recover.  Was  tills  deed  prima  fade  valid? 
We  are  clearly  of  opinion  that  it  was  not 
Before  an  administrator  can  lawfully  sell 
property  belonging  to  the  estate  of  his  in- 
testate, he  must  apply  to  and  obtain  from 
the  ordinary  an  order  granting  leave  to  sdl 
the  same.  No  matter  what  may  be  the  re- 
citals in  an  administrator's  deed,  the  pre- 
requisite power  to  sell  the  land  conveyed 
must  affirmatively  be  shown,  and  this  power 
can  only  be  shown  by  proof  of  its  grant 
by  the  ordinary.  A  mere  recital  in  the  deed 
that  the  sale  by  the  administrator  was  in 
pursuance  of  an  order  of  the  ordinary  grant- 
ing leave  to  sell  is  not  even  prima  facie  evi- 
dence that  such  order  was  in  fact  granted. 
"In  showing  title  by  an  administrator's  deed, 
the  order  of  the  ordinary  granting  leave  to 
8^  must  be  produced.  It  is  not  sufficient 
that  it  is  recited  in  the  deed."  Mining  Co. 
V.  Irby,  40  Ga.  479;  Roberts  v.  Moore,  113 
Ga.  174,  38  S.  E.  402.  The  deed  Introduced 
by  the  plaintiff  was  Insufficient  to  show  title 
out  of  the  estate  of  Jeff  Hogan  into  Ruth 
Hogan,  because  the  evidence  did  not  show 
that  the  administrator  of  Jeff  Hogan  had  any 
authority  to  sell  the  land  which  the  deed 
purported  to  convey.  Of  course,  the  plaintiff 
could  not  recover  in  the  absence  of  proof  of 
title  in  his  Intestate.  Therefore  the  verdict 
directed  by  the  court  was  contrary  to  evi- 
dence and  to  law,  and  a  new  trial  should 
have  been  granted  upon  this  ground  of  the 
motion. 

2.  Another  ground  of  the  motion  for  a  new 
trial  was  that  the  court  erred  in  excluding 
certain  documentary  evidence  offered  by  the 
defendant  The  bill  of  exceptions  recites 
that  this  evidence  "was  tendered  for  the  pur- 
pose of  showing  that  at  the  time  of  the  sale 
defendant  and  those  under  whom  he  claims 
were  resisting  the  sale."  Briefiy  stated,  the 
evidence  sought  to  be  Introduced  would  have 
simply  shown  that  a  proceeding  was  insti- 
tuted by  the  widow  of  Jeff  Hogan  for  the 
purpose  of  having  a  year's  suppcnrt  set  apart 
to  her  out  of  her  husband's  estate;  that  the 
result  of  that  proceeding  was  that  $100  in 
money  was  duly  so  set  apart  out  of  such 
estate,  which  consisted  solely  of  the  land 
now  in  controversy,  valued  by  the  appraisers 
of  the  year's  support  at  $225;  that  she  car- 
ried the  case  by  certiorari  to  the  superior 
court  claiming  that,  as  the  estate  was  of 
less  value  than  $500,  the  whole  of  it  should 
have  been  set  apart  as  the  year's  support; 
and  that  the  certiorari  was  dismissed  in  the 
superior  court  It  will  readily  be  seen  that 
there  was  nothing  in  the  rejected  evidence 
which  showed  that  the  widow  of  Jeff  Hogan 
at  the  time  of  the  administrator's  sale  was 
resisting  such  sale,— nothing  to  show  that  she 
legally  made  any  objection  to  it  or  instituted 
any  proceeding  against  the  administrator  to 
prevent  it  which  was  pending  at  the  time 
of  the  sale.  Even  if  this  evidence  could  be 
construed  into  a  resistance  of  the  sale  on  her 
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part.  It  would  also  have  shown  that  she 
failed  to  haye  the  whole  estate  set  apart  as 
a  year's  support,  and  that,  In  order  to  realise 
the  funds  from  which  to  pay  the  amount  of 
money  wbtcli  was  so  set  apart,  a  sale  of  the 
land  by  the  administrator  was  absolutely 
necessary.  This  evidence  was  objected  to  as 
being  ImmaterlaL  It  was  Immaterial  and  -Ir- 
relevant, and  the  court  properly  excluded  it 

Other  questions,  which  are  not  made  by 
the  bill  of  exceptions,  have  been  argued  In 
this  court  by  counsel  tor  plaintiff  In  error. 
Even  If  there  be  any  merit  In  any  of  such 
questions,  we  cannot  consider  it,  as  It  Is  not 
prc^erly  here  for  determination. 

Judgment  reversed.  All  the  Justices  coo- 
currlDg. 


ASKEW   et  aL  t.    SCOTTISH-AMBMOAN 

MORTG.  CO. 

(Sai»«me  Court  of  Georgia.    Dec.  11,  1901.) 

HORTQAGES  —  BQinTT  OT  REDEMPTION  —  RE- 
LINQUISHMENT—PRIORITY  —  INTERMEDIATE 
TAXES— MORTOAOBE'S  LIABILITT. 

Where  the  owner  of  two  parcels  of  land 
conveys  to  two  different  persons  the  respective 
parcels,  merely  for  the  purpose  of  secunng  the 
payment  of  debts  dae  each,  and  afterwards, 
thouffh  at  different  times,  by  rellnqnishments 
of  his  right  to  have  the  lands  reconveyed  to 
him  upon  payment  of  the  debts,  casta  upon  the 
holders  of  the  security  deeds  the  absolute  title 
to  the  respective  tracts  of  land,  the  holder  of 
the  security  deed  to  whom  tiie  relinquishment 
was  made  later  in  point  of  time  should,  under 
the  rule  laid  down  m  Civ.  Oode,  (  5424,  when 
the  owner  of  the  land  is  Insolvent,  l>e  required 
to  pay  a  snm  which  became  due  as  taxes  upon 
botn  parcels  after  the  execution  of  the  security 
deeds,  but  before  the  dates  of  the  respective  re- 
linquishments. Bank  v.  McWilliams.  33  S.  B. 
800,  107  Ga.  532,  followed,  and  Brooks  v. 
Matledge,  28  &  E.  119,  100  Oa.  367,  distin- 
guished. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Troup  county; 
S.  W.  Harris,  Judge. 

Action  by  the  Scottish-American  Mortgage 
Company  against  Askew  &  Lane.  From  a 
Judgment  In  favor  of  the  plaintiff,  defend- 
ants bring  error.    Reversed. 

D.  J.  OafCney,  for  plaintiffs  in  error. 
Longley  &  Longley,  for  defendant  in  error. 

OOBB,  J.  The  Scottish-American  Mort- 
gage Company  brought  against  Askew  & 
Lane  an  action  to  recover  a  portion  of  a  sum 
of  money  which  the  plaintiff  had  paid  as 
taxes  on  certain  lands.  It  being  alleged  that 
the  defendants  were  liable  to  the  plaintiff  In 
the  amount  set  forth  in  the  petition.  The 
case  was  submitted  to  the  judge  on  an 
agreed  statement  of  facts,  the  substance  of 
which  was  as  follows:  B.  M.  Owensby  was 
the  owner  of  1,400  acres  of  land.  In  1890, 
to  secure  the  payment  of  a  sum  of  money 
borrowed  from  the  plaintiff,  he  made  to  It 
a  deed  which  was  absolute «»  Its  face  to  two 
tracts  of  land,  one  of  these  tracts  containing 
150  acres,  and  known  as  the  "Bill  WiUlams 


Place,"  and  the  other  containing  250  acres. 
At  the  same  time  the  plaintiff  gave  to 
Owensby  a  bond  to  reconvey  these  lands  up- 
on payment  of  the  debt  In  1896,  to  secure 
a  loan  made  by  the  defendants,  Owensby 
made  them  a  deed  to  the  remainder  of  the 
land  which  be  owned.  Owensby  remained 
In  possession  of  the  entire  1,400  acres,  and 
in  1896  the  taxes  due  on  this  land  were  as-  i 
sessed  against  Owensby,  and  a  tax  execution 
issued  against  him.  This  «ecutIon  was 
levied  on  the  Bill  Williams  place,  which  was 
sold  for  the  purpose  of  collecting  the  amount 
due  as  taxes  on  the  entire  1,400  acres.  In 
August  1896,  Owensby  relinquished  to  the 
defendants  all  right  title,  and  interest  which 
he  had  in  and  to  the  1,000  acres  conveyed  to 
them  as  security,  and  they  took  possession 
of  the  land.  Some  time  after  this.  It  does 
not  appear  exactly  when,  Owensby  relin- 
quished all  claim  to  the  plaintiff  to  the  laud 
conveyed  to  it  as  security,  on  the  gronnd 
that  the  land  was  not  worth  as  much  as  the 
amount  of  the  debt  to  secure  which  the 
deeds  had  been  given.  At  the  time  whoi 
the  BUI  Williams  place  was  sold  for  the  pay- 
ment of  the  taxes  Owensby  was  insolvent 
and  has  been  so  ever  since.  On  this  state 
of  facts  the  court  rendered  a  Judgment  in 
favor  of  the  plaintiff  for  $80.50,  this  being 
the  portion  of  the  sum  due  as  taxes  cm  the 
1,400  acres  owned  by  Owensby,  which.  In 
the  opinion  of  the  Judge,  the  defendants 
were  liable  to  pay.  To  this  Judgment  the 
defendants  excepted. 

By  Civ.  Code,  7  5424,  It  is  provided  that 
where  property  is  subject  to  a  lien,  and  part 
of  It  Is  sold  by  the  debtw,  the  part  remain- 
ing In  him  should  be  first  applied  to  the  pay- 
ment of  the  lien.  If  the  iwoperty  subject 
to  such  lien  Is  sold  In  several  parcels  at  dif- 
ferent times,  the  parcels  should  be  cliarged 
in  the  Inverse  order  of  their  alienation.  It 
is  contended  by  the  mortgage  company  that 
Inasmuch  as  the  security  deed  to  it  ante- 
dated by  several  years  the  security  deed  to 
the  defendants,  they  should,  under  the  rule 
laid  down  In  the  Code,  be  made  to  bear  the 
entire  amount  of  the  taxes,  and  hence  that 
they  cannot  complain  because  they  were 
made  to  bear  only  a  portion  of  this  amount 
This  contention  would  undoubtedly  be  sound 
if  the  deeds  to  the  respective  parties  had 
conveyed  the  absolute  title  to  the  property. 
But  we  do  not  think  the  rule  laid  down  in 
the  foregoing  section  is  applicable  to  deeds 
which  are  given  merely  to  secure  a  debt 
with  the  right  to  have  a  reconveyance  of  the 
land  when  the  debt  Is  paid.  It  is  true  that 
a  security  deed  conveys  the  title,  and  that 
an  action  of  ejectment  can  be  founded  on  such 
a  title,  but  at  the  same  time  such  an  action 
could  be  defeated  at  any  time  by  the  payment 
of  the  debt.  The  title  conveyed  by  a  securi- 
ty deed  is  not  an  absolute  title.  It  is  a  title 
which,  so  far  as  the  grantor  is  concerned, 
operates  simply  as  a  lien  to  secure  the  pay- 
ment of  a  debt  due  the  grantee.    We  do  not 
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think  the  words  "sold"  and  "alienation,"  as 
used  in  this  section,  can  be  properly  con- 
strued to  apply  to  such  an  Instrument  The 
security  deeds,  therefore,  are,  in  a  contest 
between  the  reepective  holders  as  to  who 
shall  pay  the  taxes,  to  be  treated  as  mere 
liens.  This  being  true,  and  these  deeds  hav- 
ing been  made  t>efore  the  lltSn  for  taxes  had 
attached.  It  would  seem  to  follow  that.  If 
nothing  more  appeared,  the  equitable  rule  of 
contribution  laid  down  in  the  case  of  Brooks 
V.  Matledge,  100  Oa.  307.  28  S.  B.  lid,  wonld 
be  applicable.  See,  also,  in  this  connection, 
Reynolds  v.  Wood.  Ill  6a.  864,  36  S.  E.  598. 
Inasmnch,  however,  as  it  appears  that  both 
the  parties  to  this  proceeding  did  afterwards 
acqnire  the  absolute  title  to  the  respective 
tracts  of  land  conveyed  to  them  as  security, 
the  question  as  to  who  shall  pay  the  taxes 
is  to  be  determined  by  reforence  to  the  re- 
spective dates  at  which  they  acquired  the 
absolute  title.  As  the  lien  for  taxes  had  at- 
tached wh«i  both  of  the  parties  secured  re- 
linqalshment  of  the  right  of  the  owner  of 
the  land  to  have  it  conveyed  to  him  upon 
payment  of  the  detit  and  as  the  effect  of 
this  reUnqnishment  was  to  cast  upon  the 
parties  the  absolute,  Indefeasable  title  to  the 
respective  tracts  of  land,  the  liability  of  the 
parties  for  the  taxes  must  be  fixed  by  a  ref- 
erence to  the  respective  dates  on  which  these 
relinqnlshments  were  made.  Consequently, 
as  it  appears  that  the  relinquishment  to  the 
mortgage  comiwny  was  subsequent  to  that 
to  the  defendants,  the  mortgage  company, 
under  the  mie  laid  down  in  the  Code,  should 
be  required  to  pay  the  entire  sum  due  as 
taxes;  It  appearing  that  at  the  date  when 
the  tax  lien  attached,  and  ever  since  that 
time,  the  owner  of  tbe  land  was  and  has 
been  Insolvent  Treating  the  parties  as 
holders  of  the  abscdute  title  to  the  respective 
tracts  of  land,  by  virtue  of  the  relinquish- 
ments made  by  the  owner  of  the  land,  the 
case  of  Brooks  v.  Matledge,  sniHra,  is  clearly 
distinguishable  from  this  case,  and  cannot 
be  regarded  as  anthority  for  requiring  con- 
tribution In  tbe  present  case.  What  was 
really  ruled  in  BnxAs  v.  Matledge,  c<hi- 
strued  in  the  light  of  the  facts  of  that  case, 
was  that  mere  lienholders,  who  acquired 
their  liens  before  the  lien  for  taxes  had  at- 
tached, would  t>e  required  to  contribute,  and 
the  distinction  between  that  case  and  cases 
like  the  present  is  clearly  pointed  out  by 
Mr.  Justice  Little  in  Bank  v.  McWilliams. 
107  Ua.  532,  536,  38  S.  B.  860.  The  rule  laid 
down  in  this  latter  case  \b  the  one  appli- 
cable to  the  present  c(»troverBy,  and  that 
was  that  "when  property  is  sold  and  con- 
veyed by  a  common  grantor  at  difCerent 
times  and  to  different  purchasers,  and  taxes 
having  a  lien  on  all  the  property  sold  are 
dne,  the  last  property  sold  is  primarily 
bound  for  the  payment  of  all  such  taxes." 
See,  also,  Reynolds  v.  Wood,  supra. 

Judgment  reversed.    All  tbe  Justices  con- 
curring. 

40  S.E.-17 


WHITE  V.  GEORGIA  HOME  INS.  CO. 
(Supreme  Court  of  Georgia.    Dec.  13,  1901.) 
EXECUTORS      AND      ADMINISTRATORS  —  MAR- 
SHALINO  ASSETS  — DOWBR  AND  SUPPORT  — 
CONTRIBtmON— RECOVERY    FROM    ADMINIS- 
TRATOR—DBCRBB-PRIOR    JUDOMENT— BAR. 

Where,  upon  an  equitable  petition  brought 
by  an  administrator  for  marshaling  the  assets 
of  the  estate,  and  for  direction,  etc.,  a  decree 
was  rendered  directing  him  to  pay  into  court 
a  given  sum  of  money,  to  be  distributed  by  tbe 
clerk  to  two  named  parties  "In  proportion  to 
the  sums  contributed  by  each  to  the  payment 
of  dower  and  year's  support  and  the  accrued  in- 
terest thereon,  and  in  default  of  the  payment 
of  said  sum  by  the  said  [administrator],  the 
scid  [two  parties  named]  may  separately  or 
jointly  proceed  to  collect  the  same  from  the 
stiid  [administrator]  by  suit  at  law,"  a  petition 
brovi^'lit  by  one  of  sndi  parties  against  the  ad- 
ministrator to  recover  piaintifTs  pro  rata  share 
of  tbe  fnnd  so  directed  to  be  paid  into  court 
was  not  demurrable  upon  the  ground  that  it  ap- 
peared from  such  petition  tnat  the  plaintiff 
therein  bad,  prior  to  the  commencement  of  the 
proceeding  in  which  the  decree  was  entered, 
obtained  Judgment  against  the  administrator 
00  the  debt  npon  which  plaintiff's  pro  rata  part 
of  the  fund  was  to  l>e  paid  under  the  terms  of 
the  decree.  Even  if  such  an  action  coold  not 
otherwise  Iiave  been  brought,  the  decree  ex- 
pressly authorized  it 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  the  Georgia  Home  Insurance 
Company  against  L>.  E.  White,  administrator, 
etc.  From  a  Judgment  overruling  a  demur- 
rer to  plaintilTs  petition,  defendant  brings 
error.    Affirmed. 

Hatcher  &  Carson,  for  plaintiff  in  error. 
McNeill  &  Levy  and  O.  B.  Battle,  for  d^end- 
ant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


WHITE  T.  HUNT. 
(Supreme  Court  of  Georgia.    Dec.  13,  1901.) 

This  case,  upon,  its  facts,  is  controlled  by 
the  decision   in   White   v.   Insurance   Co.,    obi 
supra,  this  day  rendered. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  between  L.  E.  White,  as  adminis- 
trator, against  M.  L.  Hunt,  as  guardian. 
From  a  Judgment  in  favor  of  the  latter,  the 
former  brings  error.    AiBrmed. 

Hatcher  &  Carson,  for  plaintiff  in  error. 
Charlton  E.  Battle,  for  defendant  in  error. 

PER  CURIAM.    Judgment  afiSrmed. 


DRIVER  V.  WOOD  et  aL 

(Supreme  Court  of  Georgia.     Dec.  11,  1901.) 
CONSENT   DECREE— C0NCLCSITBNB8S. 
A  decree  rendered  in  accordance  with   a 
consent  verdict  thongh  it  may  not  l>e  valid  as 
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a  jadgment  ot  the  court,  will,  in  the  absence  of 
fraud,  accident,  or  mistake,  be  operative  aa  an 
agreement  binding  upon  all  the  parties  thereto. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

Action  by  Jesse  Driver  against  Richard 
Wood  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Edwards  &  Ault  and  W.  F.  Brooks,  for 
plaintiff  In  error.  C.  P.  Gordon,  R.  D.  Jack- 
son, S.  L.  Oraven,  and  Uoyd  Thomas,  for  de- 
fendants in  error. 

FISH,  J.  Tills  -was  complaint  for  land, 
brought  by  Jesse  Driver  against  Richard 
Wood  and  W.  C.  Adamson,  to  recover  the  S. 
M.  ot  the  E.  H  of  lot  of  land  159  in  the  Sev- 
enth district  of  Haralson  county.  From  the 
evidence  submitted  on  the  trial  by  the  plain- 
tiff, it  appeared  that  on  December  18,  1884, 
Jacob  Driver  conveyed  to  the  plaintiff  the 
E.  %  of  this  lot  of  land;  that  In  January, 
1880,  Nancy  A.  Driver  brought  an  equitable 
petition  against  Jacob  Drlv«:,  her  busband, 
Jesse  Driver,  and  John  W.  Driver,  In  which 
she  prayed  for  permanent  alimony  out  of  ber 
husband's  estate.  Including  lot  of  land  15& 
In  the  Seventh  district  of  Haralson  county, 
and  for  the  cancellation  of  the  deed  from 
Jacob  Driver  to  Jesse  Driver  to  the  E.  ^  of 
this  lot,  and  of  a  deed,  executed  upon  the 
same  date,  from  ber  husband  to  John  W. 
Driver  to  the  W.  %  of  this  lot,  upon  the 
ground  that  these  deeds  were  made  for  the 
purpose  of  defrauding  her  out  of  her  ali- 
mony in  the  land,  and  that  the  grantees  in 
such  deeds  were  parties  to  the  fraud.  It  ap- 
peared further  that  all  tbe  defendants  an- 
swered her  petition,  and  tbat  upon  the  trial 
of  the  alimony  case  the  Jury  found  tbe  fol- 
lowing verdict:  "We,  the  Jury,  find  and  de- 
cree for  the  plaintiff  one-fourth  of  lot  number 
one  hundred  and  fifty-nine  (159)  in  the  Sev- 
enth (7)  district  and  fifth  (5)  section,  it  being 
n  strip  across  the  south  side  of  said  lot  wide 
enough  to  make  one-fonrth  of  tbe  whole  lot, 
and  decree  title  in  pl'ff  also,  to  the  south- 
east fifty  acres  of  lot  of  land  No.  (155)  one 
hundred  and  fifty-five  In  same  district,  in  full 
of  ber  allowance  for  permanent  alimony. 
Let  tbe  defts  pay  the  costs,  except  pl'ff's 
witnesses."  A  decree  was  duly  rendered  by 
tbe  Judge  upon  this  verdict,  decreeing  that 
title  to  the  land  described  in  the  verdict 
"vest  In  [Mrs.  Driver]  in  full  satisfaction  of 
her  permanent  alimony."  ITpon  the  trial  of 
tbe  present  case.  Price  Edwards,  Esq.,  a 
witness  for  the  plaintiff,  testified  "that  he 
and  McBride  were  counsel  for  the  defendants 
in  the  suit  of  Nancy  A.  Driver  for  alimony; 
tbat  at  the  time  tbe  verdict  was  agreed  on 
in  tbat  case  he  does  not  remember  that  Mc- 
Bride was  present  at  tbe  ccmference  with 
counsel  on  the  other  side  as  to  the  settlement 
of  the  same;  that  the  verdict  rendered  there- 
in was  In  accordance  with  their  agreement, 
he  supposes,  but  he  does  not  remember  tbat 


anything  was  said  about  any  distinction  be- 
tween an  ordinary  verdict  and  decree  for 
permanent  alimony  in  real  estate  and  an  ab- 
solute title;  thatat  tbat  time  bis  attention  bad 
not  been  called  to  the  legal  effect  a  decree  fur 
permanent  alimony  bad  on  tbe  title  to  proper- 
ty set  apart  as  permanent  alimony."  Jesse 
Driver,  the  plaintiff,  testified  in  his  own  be- 
half that  be  was  present  at  tbe  trial  when 
tbe  verdict  was  rendered,  and  that  two  or 
three  months  after  the  verdict  the  sheriff 
and  surveyor  ran  off  SO  acres  on  the  south 
side  of  lot  158,  and  the  sheriff,  by  virtue 
of  a  writ  of  possession,  put  Mrs.  Nancy  A. 
Driver  In  possession  of  the  same,  and  that 
she  died  in  May  or  Jime,  1899.  In  tbe  ab- 
stract of  title  attached  to  the  plaintiff's  pe- 
tition was  a  deed  from  Nancy  A.  Driver  to 
W.  C.  Adamson,  one  of  the  defendants,  con- 
veying tbe  land  in  dispute,  dated  December 
19,  1894,  and  an  aUegaUon  tbat  "Richard 
Wood  is  the  tenant  of  W.  0.  Adamson." 
which  was  admitted  by  tbe  defendants.  Ad- 
amson testified  that  he  claimed  title  under 
Jacob  Driver  by  virtue  of  tbe  verdict  and 
decree  heretofore  mentioned  and  the  deed  to 
bim  by  Nancy  A.  Driver.  W.  0.  Adamson 
and  S.  It.  Craven,  in  behalf  of  tbe  defend- 
ants, testified.  In  substance,  that  they  repre- 
sented Mrs.  Driver  in  the  suit  for  alimony, 
that  the  verdict  and  decree  in  the  suit  were 
the  result  of  a  compromise  and  settlement 
t)etween  tbe  parties  to  the  litigation,  and 
that  it  was  distinctly  understood  tbat  Mrs. 
Driver  was  to  have  an  absolute  title  to  the 
land  mentioned  in  tbe  v»dlct  and  decree, 
and  not  a  mere  life  estate.  This  testimony 
was  admitted  by  the  court  over  the  objection 
of  the  plaintiff  "on  the  ground  tbat  it  was 
Incompetent  and  illegal  to  show  anything 
that  was  said  at  the  time  the  verdict  was 
agreed  on,  as  it  had  been  reduced  to  writing, 
and  was  tbe  highest  and  best  evidence  of 
what  it  contained  and  of  what  it  meant;  and 
on  the  ground  that  tbe  verdict  should  be  con- 
strued in  the  light  of  tbe  pleadings,  and  not 
by  parol  testimony;  and  on  the  further 
ground  that  there  Was  no  ambiguity  In  the 
verdict,  and,  if  there  was,  it  could  not  be 
corrected  by  extraneous  evidence."  The 
court  directed  a  verdict  for  the  defendants, 
and  tbe  plaintiff  excepted,  assigning  error 
upon  the  admission  of  the  testimony  of  Ad- 
amson and  Craven,  and  upon  tbe  direction  of 
the  verdict  by  the  court 

In  tbe  view  which  we  take  of  the  case,  it 
Is  unnecessary  to  decide  whether  or  not  tbe 
court  erred  In  admitting  the  testimony  ob- 
jected to  by  the  plaintiff.  It  clearly  appears 
from  tbe  testimony  submitted  in  behalf  of 
the  plaintiff  that  the  verdict  and  decree  In 
the  suit  for  alimony  were  rendered  by  con- 
sent of  all  parties  to  such  suit,  and  that  tbe 
plaintiff  here  was  one  of  those  parties.  Al- 
though that  verdict  and  decree,  in  so  far  as 
they  sought  to  vest  an  abst^ute  title,  instead 
of  a  mere  life  estate.  In  the  land  in  question 
in  Mrs.  Driver,  were  void,  because  this  was 
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entirely  outside  of  tbe  Issues  In  that  case 
made  by  the  pleadings,  and  because,  under 
the  law  of  this  state,  the  court  was  without 
authority,  in  a  suit  for  alimony,  to  decree 
absolute  title  to  the  wife  in  pn^terty  of  the 
husband,  yet  we  are  clearly  of  opinion  that 
in  the  absence  of  fraud,  accident,  <x  mistake, 
sncb  consent  verdict  and  decree  operated  as 
an  agreement  binding  npoa  all  the  parties 
thereto  (Kidd  t.  Hutr,  105  Oa.  209,  31  S.  E. 
430),  and  that  Mrs.  Driver  thereby  obtained 
an  equitable  title  to  the  land,  -as  against 
all  the  defendants  to  the  suit,— especially  so 
when  such  agreement  was  executed  by  pat- 
ting her  in  possession  of  the  land  in  pursu- 
ance of  the  agreement  In  view  of  the  es- 
tablished fact  that  this  verdict  was  rendered 
by  the  consent  of  all  the  parties  to  the  case, 
and  was  the  result  of  a  settlement  of  the  liti- 
gation agreed  upon  by  all  of  them,  there  is 
no  ambiguity  whatever  in  it  upon  the  ques- 
tlcMD  whether  Mrs.  Driver  took  a  life  estate 
or  an  absolute  title  in  tbe  land  now  in  con- 
troversy. The  words  "and  decree  title  in 
the  plaintiff,"  contained  In  the  verdict,  in 
and  of  themselves  are  not  ambiguous,  but  im- 
port a  title  in  fee.  These  words  would  have 
been  whcrily  unnecessary  and  legally  out  of 
place  In  an  ordinary  verdict  rendered  In  this 
state  in  a  suit  tor  permanent  alimony,  and 
their  insertion  in  this  verdict  unmistakably 
indicates  a  purpose  to  give  the  plaintiff  an 
absolute  title,  instead  of  a  mere  life  estate. 
When  the  fact  was  established  by  testimony 
introduced  by  tbe  plaintiff  that  this  verdict 
was  agreed  upon  by  all  the  parties  to  the 
suit  after  a  conference  between  them  for  the 
purpose  of  settling  tbe  litigation,  the  rea- 
son for  the  presmce  and  the  purpose  of  these 
words  in  a  verdict  rendered  in  such  a  case 
clearly  and  unmistakably  appeared.  There- 
fore, in  tbe  present  case,  whetber  tbe  court 
was  right  or  wrong  in  admitting  the  testi- 
mony objected  to  by  the  plalutiff  is  wholly 
immaterial.  The  defendants  did  not  need 
this  testimony,  and  the  plaintiff  was  not  hurt 
by  It  As.,  relatively  to  the  plaintiff,  Mrs. 
Driver  had  a  good  equitable  title  in  fee  to 
tbe  land  in  dispute,  and  she  conveyed  aU 
hv  Interest  to  Adamson,  tbe  evidence  de- 
manded a  verdict  in  favor  of  the  defendants, 
and  tbe  court  did  not  err  in  so  directing. 

Judgment  affirmed.    All  the  justices  con- 
curring. 


WINKLES  V.  STATa 
(Snpreme  Court  of  Georgia.     Dec.  20.  1901.) 

WKAPONS-INTENTIONALLT  POINTING  AT  AN- 
OTHER—OPFBNSB  —  ELEMENTS  —  INTENT  TO 
SHOOT-INSULTINQ  LANOUAOE  —  JUSTIFICA- 
TION—TRIAI/— INSTRUCTIONS. 

1.  When,  in  the  trial  of  an  indietment  found- 
ed upon  section  343  of  the  Penal  Code,  which 
makes  it  a  misdemeanor  to  "intentionally  point 
or  aim  a  grin  or  pistol  at  another."  the  court 
not  only  read  the  section  to  tbe  Jury,  but  in 
fio  doing  distinctly  emphasized  tbe  proposition 
that  in  order  to  render  tbe  accused  ^lity  the 


pointing  or  aiming  must  bave  been  intentional, 
a  failure,  in  subsequent  portions  of  the  charge. 
to  use  the  word  "intentionally,''  in  connection 
with  the  word  "point"  or  the  word  "aim,"  is 
not  cause  for  a  new  trial;  and  the  more  espe- 
cially is  this  so  when  the  evidence  warranted 
a  finding  that  the  accused  did  intentionally 
point  a  gun  at  the  prosecutor,  and  the  former 
did  not  in  his  statement  set  up  the  defense  that 
the  weapon  vas  unintentionally  pointed,  but 
denied  altogether  that  he  pointeo  it  at  tbe 
prosecutor. 

2.  It  is  not  essential  to  a  conviction  under 
this  section  for  the  state  to  show  that  the 
pointing  of  the  weapon  was  done  with  an  in- 
tention to  shoot 

3.  The  use  of  opprobrious,  insulting,  or  abu- 
sive language  by  one  person  to  another  will 
not  without  more,  jnstify  tbe  latter  in  pointing 
or  aiming  a  gun  or  pistol  at  tbe  former.  Skin- 
ner V.  State,  26  S.  B.  476,  86  Ga.  127. 

4.  The  evidence  in  tbe  present  case  warrant- 
ed the  verdict 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Polk  county;  O. 
G.  Janes,  Judge. 

5.  J.  Winldes  was  convicted  of  intention- 
ally pointing  a  gun  or  pistol  at  another,  and 
he  brings  error.    Affirmed. 

Sanders  &  Davis,  for  plaintiff  in  error.  W. 
T.  Roberts,  Sol.  Gen.,  for  tbe  State. 

PER  CURIAM.    Judgment  affirmed. 

LITTLBL  J.,  absent  on  account  of  sickness. 


CENTRAL  OF  GEORGIA  RY.  CO.  v.  TRAM- 

MELXi  et  al. 
(Supreme  Court  of  Georgia.     Dec.  11,  1901.) 

RAILROADS  —  FIRES  —  EVIDENCE  —  BNGINB— 
EQUIPMENT  AND  MANAGEMENT  —  INSTRUC- 
TIONS —  APPEAL  —  INADEQUATE  DAMAGES  — 
COMPLAINT  BY  DEFENDANT  —  WITNESSES- 
IMPEACHMENT  —  CONTRADICTORY  STATE- 
MENTS —  REQUESTS  —  REFUSAL  —  GENERAL 
CHARGE. 

1.  There  was  evidence  warranting  a  finding 
that  the  plaintiffs'  houses  were  destroyed  by 
lire  communicated  by  sparks  emitted  from  the 
defendant's  engine,  and  that  tbe  defendant 
was  guilty  of  negligence  in  tbe  manner  in 
which  the  engine  was  equipped  and  managed 
at  the  time  when  the  fire  was  thus  communi- 
cated to  the  houses. 

2.  Inasmuch  as  the  engine  which  it  was 
claimed  emitted  'the  sparks  which  set  fire  to 
the  plaintiffs'  houses  was  clearly  identified  by 
the  evidence,  a  charge  which  instrncted  the 
jniy  that,  if  they  did  not  believe  this  engine 
had  been  identified  by  the  evidence,  they  might 
consider  evidence  as  to  tbe  management  and 
equipment  of  other  engines  of  tbe  defendant 
while  running  by  tbe  plaintiffs'  houses  and 
going  in  the  same  direction  as  tbe  engine  which 
it  was  claimed  caused  tbe  fire,  while  not  ad- 
Justed  to  the  evidence,  was  not  calculated  to 
prejudice  tbe  defendant  to  such  an  extent  as 
to  require  that  the  verdict  against  it  should 
be  set  aside. 

3.  That  the  verdict  for  the  plaintiffs  was  for 
a  less  amount  than  that  demanded  by  the  evi- 
dence does  not  afford  the  defendant  any  Just 
cause  of  complaint 

4.  When,  independently  of  the  legal  pre- 
sumption arising  against  a  railroad  company, 
there  is  evidence  wnich  would  warrant  a  find- 
ing against  it,  it  is  proper  to  refuse  to  give  in 
charge  a  request  that  this  presumption  is  re- 
buttable," and  that  testimony  of  the  employes 
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of  the  company  having  this  efFect,  "in  the  ab- 
sence of  anything  to  discredit  and  contradict 
it,  cannot  be  arbitrarily  disregarded." 

5.  In  a  case  of  the  character  disclosed  by 
the  present  record  it  is  competent  to  prove, 
for  the  purpose  of  impeaching  a  witness  who 
has  testified  that  the  fire  was  caused  by  other 
agencies  than  the  railroad  company,  that  on 
the  night  upon  which  the  fire  occurred  he  ex- 
pressed a  decided  conviction  that  the  fire  was 
caused  by  the  railroad  company. 

6.  The  propositions  announced  in  the  fore- 
going notes  dispose  of  all  of  the  material  ques- 
tions involved  in  the  present  case.  The  re- 
quests to  charge  which  are  not  dealt  with 
above  were  covered  by  the  general  charge,  and 
there  was  no  error  reqairing  the  granting  of  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Forsyth;  W,  M. 
Clark,  Judge. 

Action  by  Trammell  &  McCowan  against 
the  Central  of  Georgia  Railway  Company. 
From  a  Judgment  In  favor  of  plalntifTs,  de- 
fendant brings  error.    Affirmed. 

Hall  &  Boynton,  Cabanlss  &  WlUingbam, 
and  E.  G.  Cabanlss,  Jr.,  for  plaintiff  In  error. 
J.  B.  Williamson  and  Guerry  &  Hall,  tor 
defendants  In  error. 


COBB,  J.  Trammell  &  McCowan  brought 
suit  to  recover  from  the  railroad  company  as 
damages  the  value  of  certain  buildings  own- 
ed by  the  plaintiffs,  which  it  was  alleged 
had  been  set  Are  to  and  destroyed  by  sparks 
escaping  from  one  of  the  defendant's  en- 
gines. A  verdict  was  returned  in  favor  of 
the  plaintiffs  for  ^.566.70,  and,  tlie  defend- 
ant's motion  for  a  new  trial  having  been 
overmled,  It  excepted.  It  appears  from  the 
record  that  this  is  the  second  verdict  which 
has  been  returned  in  favor  of  the  plaintiffs 
against  the  defendant,  the  first  verdict  hav- 
ing been  set  aside  by  the  trial  Judge,  and  a 
new  trial  ordered. 

1.  Error  Is  assigned  in  the  bill  of  excep- 
tions upon  the  allowance  of  an  amendment 
to  the  plaintiffs'  petition.  This  objection 
cannot  be  considered  as  no  exceptions  pen- 
dente lite  were  filed,  and  the  main  bill  of 
'  exceptions  was  not  tendered  In  time  to  raise 
this  question.  One  of  the  grounds  of  the 
motion  for  a  new  trial  also' complains  of  the 
allowance  of  this  amendment,  but  this  ground 
of  the  motion  for  a  new  trial  cannot  be  con- 
sidered, for  the  reason  that  the  amendment 
was  at  a  term  of  the  court  preceding  that 
at  which  the  trial  was  had,  even  If  such  a 
question  could  be  In  any  case  properly  raised 
in  a  motion  for  a  new  trial.  Other  excep- 
tions taken  in  the  bill  of  exceptions  to  the 
refusal  of  the  court  to  grant  a  nonsuit  and 
direct  a  verdict  for  the  defendant  also  come 
too  late,  but,  as  the  motion  for  a  new  trial 
complains  that  the  verdict  Is  contrary  to  the 
evidence;  the  questicm  as  to  the  si^clency 
of  the  evidence  is  thus  properly  brought  up 
for  review.  The  evidence  warranted  the  ver- 
dict. It  was  claimed  that  a  cotton  seed 
house  belonging  to  the  plaintiffs  was  set  on 
Ore  by  sparks  emitted  from  the  defendant's 


locomotive,  and  that  the  fire  was  communi- 
cated from  this  house  to  other  hooses  be- 
longing to  the  phiintlffs,  situated  near  the 
cotton  seed  house.  The  evidence  on  this 
point  was  entirely  circumstantial,  bat  there 
was  evidence  showing  that  the  cotton  seed 
house  was  located  near  enough  to  the  rail- 
road track  to  have  been  set  fire  to  from  the 
sparks  of  a  passing  train;  that  no  fire  had 
bHBem  in  the  house  on  the  day  of  the  night 
upon  which  the  bouse  was  burned;  that  it 
had  not  rained  for  about  a  mcmth,  and  that 
consequently  it  was  very  dry;  that  the  house 
was  seen  on  fire  a  few  minutes  after  one 
of  the  defendant's  trains  had  passed  along 
the  track;  and  that  the  engine  of  this  train 
had  emitted  sparks  as  it  passed  the  seed 
house.  This  evidence,  in  connection  with 
other  circumstances  about  which  there  was 
testimony,  as  to  the  direction  in  which  the 
wind  was  blowing,  and  the  part  of  the  build- 
ing which  was  first  set  on  fire,  was  suffi- 
cient to  authorize  a  finding  that  the  fire  was 
communicated  to  the  seed  house  from  sparks 
emitted  from  the  defendant's  engine.  On 
the  subject  of  negligence,  while  the  testi- 
mony for  the  defendant  tended  to  establish 
that  the  locomotive  in  question  was  equip- 
ped with  a  proper  spark  arrester,  in  good 
working  order,  and  that  no  sparks  were  in 
fact  emitted  as  the  train  passed  the  seed 
bouse,  there  was  evidence  that.  If  sparks 
were  emitted,  and  if  fire  was  communicated 
to  the  seed  house  by  means  of  these  sparks, 
the  engine  either  could  not,  on  account  of 
the  distance  and  location  of  the  seed  house, 
have  been  equipped  with  sw^  a  spark  ar- 
rester as  proper  care  would  require  the  de- 
fendant to  have,  or  that  it  could  not  have 
been  in  good  working  order  at  the  time  and 
place  in  question.  It  was  further  shown  that 
for  some  distance  both  above  and  below  the 
station  at  which  the  seed  house  was  located 
the  railroad  track  was  down  grade,  and  that 
it  was  customary  for  the  engineer,  when  he 
reached  this  grade,  to  shut  off  steam,  and 
allow  the  train  to  run  down  g;rade  by  the 
force  of  Its  own  momentum;  and  that  it 
was  not  necessary  to  "put  on  steam"  un- 
less the  train  was  behind  time  and  It  was 
desired  to  run  very  fast,  which  was  not  the 
case  on  the  night  of  the  fire;  and  that,  if 
the  steam  had  been  shut  off,  it  would  have 
been  Impossible  for  any  sparks  to  be  emit- 
ted from  the  engine.  The  defendant's  wit- 
nesses testified  that  this  was  done  on  the 
night  on  which  the  plaintiffs'  houses  were 
burned,  but  as  there  was  positive  evidence 
that  the  sparks  could  not  have  been  thrown 
out  unless  the  train  had  been  "working 
steam,"  and  as  the  Jury  were  warranted  in 
finding  that  the  house  was  actually  set  on 
fire  by  simrks  from  the  locomotive,  they 
were  further  warranted  in  assuming  that  the 
emission  of  the  sparks  was,  under  the  cir- 
cumstances, unnecessary  and  neglig«it.  On 
its  facts  the  case  is  controlled  by  the  deci- 
sion In  Railway  Co.  t.  Williams,  113  Ga. 
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335,  38  S.  E.  744,  and  is  distinguishable  from 
Railroad  Co.  y.  Edmondson,  101  Ga.  747,  29 
&  E.  218.  and  Railway  Co.  v.  Myers,  108  Ga. 
166,  33  S.  E.  917.  in  that  in  neither  of  those 
two  cases  was  it  shown  that  the  defendant 
was  negligent  The  Judgment  oyerruling  the 
motion  for  a  new  trial  must  therefore  be 
a£Brmed,  unless  some  error  of  law  was  com- 
mitted which  required  the  granting  of  a  new 
trial. 

2.  Complaint  is  made  that  the  comt  erred 
in  charging  the  Jury,  in  effect,  that  they 
might  consider  the  manner  in  which  other 
enginee  of  the  defendant  were  operated  and 
handled  at  or  near  the  plaintiffs'  seed  bouse 
while  going  in  the  same  direction  aa  the 
engine  of  the  train  described  In  the  petition, 
and  being  used  in  a  manner  similar  to  that 
in  which  this  engine  was  used.  In  this  con- 
nection the  Judge  instructed  the  Jury  sub- 
stantially that  the  foregoing  instruction 
would  be  applicable  Mily  In  tbe  eyent  they 
found  that  the  locomotlye  of  the  train  which 
it  was  claimed  set  out  the  fire  was  not  suffi- 
ciently identified  by  the  evidence  in  the  case, 
and  that,  if  the  evidence  showed  which  ea- 
gine  it  was  claimed  set  out  the  flre,  they 
could  ccmslder  <»ly  eyldoice  which  related 
to  the  equipment  and  management  of  this 
particular  engine.  The  i^alntlffs,  In  their 
petition,  as  amended,  had  alleged  that  the 
number  of  the  engine  which  threw  out  the 
sparks  which  set  ilre  to  the  seed  house  was 
unknown  to  them.  The  evidence  for  the 
defendant  showed  that  the  number  of  this 
engine  was  1584;  and  while  the  engine  seems 
to  have  been  clearly  identifled.  and  while,  in 
consequence  of  this  fact,  evidence  as  to  the 
condition  of  other  engines  of  the  defendant 
was  irrelevant  and  immaterial,  we  cannot 
say  that  the  charges  complained  of  required 
the  granting  of  a  new  trial.  We  do  not 
think  the  charge  was  calculated  to  injure  the 
defense  to  such  an  ext^it  as  to  require  that 
the  verdict  be  set  aside.  A  charge  to  the 
Jury  that.  If  they  believed  certain  evidence, 
which  they  must  necessarily  have  believed, 
they  should  not  consider  certain  other  evi- 
dence, will  not,  unless  there  ts  reason  to  ap- 
prehend that  the  finding  of  the  Jury  was  In- 
fluenced by  It,  require  the  reversal  of  the 
Judgment  refusing  to  grant  a  new  trial. 
Viewing  the  charge  and  the  evidence  as  a 
whole,  we  do  not  think  the  charge  complain- 
ed of  was  calculated  to  prejudice  the  defend- 
ant In  any  way. 

3.  Complaint  Is  further  made  in  the  motion 
tor  a  new  trial  that  the  verdict  Is  contrary 
to  the  evidence,  because,  if  the  plaintiffs 
were  entitled  to  recover  at  all,  the  evidence 
demanded  a  finding  for  a  larger  sum  than 
that  for  which  the  wdlct  was  rendered. 
We  know  of  no  iM'inelple  upon  which  a  plain- 
tiff can  complain  that  a  verdict  for  a  less 
amount  than  that  demanded  by  the  evidence 
was  retomed  against  him. 

4.  Exception  is  further  taken  to  the  re- 
fusal of  the  court  to  charge  the  jury  that 


I  the  presumption  which  arose  against  the 
comimny  was  subject  .to  be  rebutted;  that, 
when  this  has  been  done  by  the  uncontradict- 
ed testimony  of  the  employes  of  the  com- 
pany, a  verdict  finding  against  the  company 
would  be  contrary  to  law;  and  that  "the 
testimony  of  employes  of  a  railroad  com- 
pany, in  the  absence  of  auythlng  to  discredit 
and  contradict  it,  cannot  be  arbitrarily  dis- 
regarded." The  request  so  to  charge  was 
evidently  predicated  on  the  assumption  that 
the  plaintiffs  had  nothing  but  the  legal  pre- 
sumption against  the  company  to  rely  on; 
and,  inasmuch  as  there  was  evidence,  inde- 
pendently of  this  presumption,  which  war- 
ranted a  finding  in  their  favor,  the  request 
was  properly  refused.  To  have  cmuplied 
with  it  would  have  been  equivalent  to  direct- 
ing a  verdict  in  favor  of  the  defendant 

5.  Error  is  assigned  upon  the  admission  of 
the  testimony  of  Hill,  a  wltuese  for  the 
plaintiffs,  to  the  effect  that  Davis,  a  witness 
for  the  defendant,  had  said  on  the  night  of 
the  flre,  '"There  is  no  doubt  but  what  the 
Central  Railroad  burnt  it"  Davis  testified 
on  the  trial  to  facts  which  tended  to  show 
that  the  locomotive  did  not  cause  the  fire. 
He  was  asked  If  he  did  not  state  on  the 
night  of  the  flre  that  the  house  was  fired  by 
the  railroad  company,  and  replied  that  he 
did  not  The  testimony  quoted  above  was 
offered  for  the  purpose  of  Impeacliing  Davis. 
We  think  it  was  admissible  for  this  pury 
pose.  It  tended  to  contradict  Davis  In/fi 
matter  relevant  to  the  issue  on  trial. /of 
course,  proof  of  the  previous  statement  did 
not  necessarily  show  that  his  statem:mt  at 
the  trial  was  false,  but  we  think  the  Jury 
should  have  been  allowed  to  consider  the 
evidence  that  he  had  on  a  former  occasion 
expressed  a  very  decided  conviction,  whether 
it  was  founded  on  sufficient  reasons  or  not, 
that  the  fire  was  caused  by  sparks  from  the 
defendant's  englney' 

6.  The  foregoing  discussion  disposes  sub- 
stantially of  all  of  the  assignments  of  error. 
The  requests  to  charge  which  are  not  spe- 
cially dealt  with  above  were  covered  by  the 
general  charge,  and  the  evidence  warranted 
the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


BAGGETT  v.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  10,  IflOl.) 

CRIMINAL  ULW— APPBAL— REVIBW. 
The  evidence  fully  warranted  the  verdict, 
and  there  was  no  error  prejudicial  to  the  de- 
fendant in  the  admission  of  the  evidence  of 
which  complaint  was  made.  The  trial  judge 
did  not  err  In  overruling  the  motion  for  a  new 
trial. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Bainbridge;  B. 
B.  Bower,  Judge. 

Berry  Baggett  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 
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Donalson  &  Fleming,  for  plaintiff  in  «c- 
ror.    Albert  U.  Russell,  for  the  State. 

PfiR  CURIAM.     Judgment  affirmed. 


KING  T.  WESTBROOKS. 
(Supreme  Court  of  Georgia.     Dec.  11,   1001.) 

EXAMINATION  OF  WITNESS— LBADINO  INTER- 
ROOATORT. 
An   interrogatory,   to  be  objectionable  as 
leading,  must  suggest  to  tiie  witness  the  an- 
swer desired.    Tlie  interrogatories  ruled  out  in 
the  present  case  were  not  subject  to  this  ob- 
jection, 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Monroe  connty; 
E.  3.  Ileagan,  Judge. 

Action  by  W.  H.  Westbroolcs  against  Car- 
rie King.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

E.  G.  Cabaniss,  Jr.,  Cabaniss  &  Wllllng- 
ham,  and  J.  B.  Williamson,  for  plaintiff  in 
error.  Persons  &  Persons,  for  defendant  in 
error. 

COBB,  J.  Westbroolcs  brought  an  action 
against  Mrs.  Carrie  King  to  foreclose  a  mort- 
gage on  real  estate  executed  by  the  defend- 
ant, and  to  recover  Judgment  on  a  promis- 
sory note  to  secure  the  payment  of  which 
the  mortgage  had  been  given.  The  defend- 
ant pleaded  that  a  portion  of  the  debt  rep- 
resented by  the  promissory  note  sued  on  was 
her  husband's,  and  that  that  part  of  the  debt 
which  was  hers  had  been  fully  paid.  The 
case  went  to  trial  upon  this  Issue,  and  there 
was  evidence  both  for  and  against  the  con- 
tention made  by  the  defendant  The  jury 
returned  a  verdict  for  an  amount  which  ap- 
parently was  Intended  to  represent  the  full 
sum  sued  for.  The  defendant  made  a  motion 
for  a  new  trial,  and,  this  motion  having  been 
overruled,  she  excepted. 

Complaint  is  made  in  the  motion  for  a  new 
trial  that  the  court  erred  in  excluding  from 
the  jury  the  following  interrogatory  and  the 
an.swers  thereto,  the  question  having  been 
propounded  to  the  defendant  Carrie  King, 
and  to  her  husband,  James  O.  King:  "If 
you  say  that  the  mortgage  was  given  for  the 
purpose  of  purchasing  supplies  to  make  the 
crops  with,  state  whose  crop  it  was,  and 
upon  whose  land  it  was  grown."  To  this 
question  both  the  witnesses  answered  that 
it  was  James  G.  King's  crop  and  his  land. 
Complaint  Is  further  made  that  the  court 
excluded  the  f(^owIng  Interrogatories  pro- 
pounded to  these  witnesses  and  their  answers 
thereto:  "Was  said  indebtedness  the  Indebt- 
edness of  James  G.  King  or  Carrie  King,  or 
of  both  Jointly?  If  jointly,  state  how  much 
was  the  indebtedness  of  (Tarrie  King  and 
how  much  the  indebtedness  of  James  G. 
King."  To  these  interrogatories  James  G. 
King  answered  that  $1(30  was  the  Indebted- 
ness of  Mrs.  Carrie  King,  and  $250  that  of 
James  G.  King;   that  she  made  her  own  ar- 


I     i: 


rangements.  and  he  made  his.  Carrie  King 
answered  that  the  accounts  were  not  togeth- 
er at  all.  The  objection  made  to  all  of  these 
interrogatories  was  that  they  were  leading. 
It  is  contended  tliat  this  ruling  of  the  court 
was  error,  and  that  it  was  hurtful  to  the 
defendant  The  court  had  previously  allow- 
ed answers  to  an  Interrogatory  to  go  to  the 
Jury  to  the  effect  that  the  indebtedness  bad 
been  contracted  for  supplies  to  run  the  farm; 
Mrs.  King  stating  that  the  supplies  were  ob- 
tained for  herself  and  her  children.  It  does 
not  appear  affirmatively  that  the  objection 
made  to  these  interrogatories  was  filed  with 
the  Interrogatories  before  the  Issuing  of  the 
commission.  If  the  objection  was  not  in 
fact  so  filed.  It  should  not  have  been  con- 
sidered. Franks  v.  Lumber  Co.,  Ill  Ga.  87, 
36  S.  E.  S14.  ^ut  hreqiective  of  this  ques- 
tion, we  do  not  think  the  interrogatories 
were  subject  to  the  objection  that  they  were 
leading.  In  the  case  just  referred  to  will 
be  found  a  full  discussion  upon  the  subject 
of  leading  interrogatories,  and  numerous  au- 
thorities cited;  it  being  ruled  that  an  inter- 
rogatory, to  be  objectionable  as  leading,  must 
suggest  the  answer  to  the  witness.  We  do 
not  think  the  questions  propounded  In  the 
present  case  were  subject  to  this  objection. 
There  was  nothing  about  the  questions  which 
would  suggest  to  the  witnesses  the  answers 
expected  or  desired.  The  evidence  ruled  out 
was  upon  a  vital  issue  in  the  case;  indeed, 
upon  the  only  Issue  raised  by  the  pleadings, 
—that  is,  whether  the  portion  of  the  debt 
remaining  unpaid  was  that  of  the  defendant 
or  her  husband.  The  ruling  was  especially 
harmful.  Inasmuch  as  an  answer  by  Mrs. 
King  ttiat  the  Indebtedness  was  for  supplies, 
and  that  these  supplies  were  for  her  and  her 
children,  had  been  allowed  to  go  to  the  Jury. 
They  might  have  been  Influenced  in  some 
degree  from  this  answer,  unexplained,  to 
find  that  Mrs.  King  contracted  the  debt;  and 
the  fact  that  she  was  not  allowed  to  state 
unequivocally  that  the  debt  was  her  hus- 
band's was  greatly  prejudicial  to  her  de- 
fense. The  court  erred  in  refusing  to  grant 
a  new  trial. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


WATERMAN  v.  STATE. 

(Supreme  Court  of  Georgia.     Dec.  10.   1901.) 

FALSE  PRETENSES— SWINDLING— ACCUSATION- 
—SUFFICIENCY  —  INSTRUCTIONS  —  SCIENTER 
— NBX3ESSSITY  OF   PROOF. 

1.  An  accusation  founded  on  the  statute 
against  common  cheats  and  swindlers,  which 
charges  that  the  prosecutor,  relying  on  the 
representations  of  the  seller  that  the  horse 
purchased  was  "sound  and  all  right,"  is  not, 
because  the  representations  charged  are  "too 
general,  vague,  and  indefinite."  defective,  and 
insiifflcient  in  law;  nor  is  It  defective  because 
It  does  not  set  out  in  what  particular  the  horse 
was  diseased,  when  it  further  charges  tliat 
"said  horse  was  not  sound  and  all  right  but 
was  diseased  and  unsound,  and  was  al>solute- 
ly  worthless." 
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2.  On  the  trial  of  one  charged  with  snch  of- 
fense it  waa  error  to  charge  that:  "If  you 
should  come  to  the  conclusion  beyond  a  rea- 
sonable doubt  that  the  seller  represented  the 
horse  to  be  sound,  a  ^ood  farm  work  horse, 
work  anywhere  with  him,  he  was  all  right,  a 
good  farm  horse;  that  these  representations 
proved  to  be  false;  that  he  gave  fifty  dollars 
by  reason  of  the  making  of  these  representa- 
tions by  the  seller;  and  the  defects  were  snch 
that  an  ordinarily  prudent  man  could  not  have 
seen  the  defects  himself,  and  the  seller  from 
all  the  circumstances  should  have  known  what 
the  defects  were, — it  would  be  your  duty  to 
render  a  verdict  of  guilty  against  the  defend- 
ant." While  the  jury  would  be  authorised  to 
find  that  knowledge  of  the  defects  existed  at 
the  time  the  representations  were  made  from 
circumstances,  the  defendant's  knowledge  of 
snch  defects  as  a  fact  must  be  proven  in  some 
way  before  the  conviction  will  be  authorized. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Balnbrldge;  B.  B. 
Bower,  Judge. 

I>.  Waterman  was  convicted  of  swindling, 
and  be  brings  error.    Reversed. 

Donalson  &  Fleming,  for  iriaiutlff  In  error. 
Albert  H.  Rosaell,  Sol.  Oen.,  for  tbe  State. 

LITTLEi,  J.  Wat«man  was  accused  of 
tbe  ottenae  of  cheating  and  swindling,  tbe 
specific  allegation  being  that  be  represented 
a  certain  borse  was  sound  and  all  right,  and 
by  sucb  representations  induced  Gllsson  to 
pay  bim  fSO  for  the  horse,  when  In  fact  tbe 
borse  was  diseased,  unsound,  and  wcvtbless, 
and  BO  known  to  tbe  seller;  that  tbe  defects 
in  tbe  borse  were  not  patent,  and  not  known 
by  Ollsson  nntil  after  the  purchase.  The  ac- 
cused, on  arraignment,  demurred  to  tbe  ac- 
cusation; his  groimds  of  demurrer  bting 
tbat  tbe  accusation  was  defective  because  It 
did  not  set  out  what  repreeentationa  as  to 
the  soundness  of  tbe  borse  were  made  by 
tbe  accused;  tbat  to  represent  "that  said 
borse  was  sound  and  all  right"  was  too  In- 
definite to  put  defendant  on  notice,  etc.; 
also  tbat  tbe  accusation  does  not  set  out  bow 
and  In  what  particulars  tbe  horse  was  dis- 
eased and  unsound,  etc.  Tbe  court,  overruled 
tbe  demurrer,  and  the  defendant  excepted 
pendente  lite,  and  tbe  accused  was  put  upon 
bis  trial.  Tbe  evidence  of  tbe  prosecutor 
was  posltiye  to  tbe  facts  tbat  be  purchased 
the  borse  from  the  accused  on  tbe  faitb  of 
representations  made  by  bim  tbat  tbe  borse 
Was  sound  and  all  right,  was  a  good  work 
horse,  etc.;  tbat  be  paid  defendant  |50  for 
tbe  borse;  tbat  tbe  borse  was  at  tbe  time 
diseased  and  unsound:  that  he  did  not  know 
what  was  the  matter  with  tbe  borse;  tbat  be 
did  not  walk  rlgbt;  tbat  when  driven  be 
would  stagger  from  one  side  of  tbe  road  to 
tbe  other;  tbat  tbore  was  difficulty  In  bis 
tarea thing;  that  when  be  attempted  to  use 
him  to  the  plow  be  could  not  keep  in  tbe 
row;  tbat  tbe  borse  was  worthless;  tbat  be 
appeared  to  be  all  right  when  purchased,  etc. 
Tbe  evidence  for  the  defendant  tended  to 
show  tbat  tbe  borse  was  sound  and  all  right 
and  a  good  work  horse.  Tbe  defendant.  In 
bis  statement,  denied  tbe  alleged  represen- 


tations. Tbe  Jury  returned  a  verdict  of 
guilty,  and  Waterman  made  application  for 
a  new  trial  on  several  grounds,  wblcb  being 
refused,  he  excepted. 

1.  Error  is  assigned  to  tbe  Jndgment  over- 
ruling the  demurrer.  We  do  not  think  tbat 
tbe  judge  erred  in  overruling  tbe  demurrer. 
While  representations  tbat  a  borse  Is  "sound 
and  all  right,  and  a  good  work  horse,"  is 
very  gaieral,  they  are  neither  vague  nor  In- 
definite. They  mean  nothing  more  nor  less 
than  tbat  the  borse  has  no  disease,  no  mate- 
rial defects,  and  no  Infirmities  In  body  or 
disposition  which  would  prevent  bim  from 
doing  tbe  jvork  of  a  good  safe  horse.  In 
tbe  case  of  Rainey  v.  State,  94  Oa.  599,  19  S. 
E.  892,  where  a  horse  was  represented  as 
being  "all  right"  the  representation  was 
treated  as  being  a  proper  basis  for  a  prose- 
cution for  cheating  and  swindling,  exc^t 
for  tbe  fact  tbat  tbe  defect  in  tbe  borse  was 
patent;  and  even  from  this  ruling  Bleckley, 
C.  J.,  dissented.  Nor  was  tbe  accusation  de- 
fective In  tbat  it  did  not  set  out  tbe  particu- 
lars as  to  tbe  disease  with  which  tbe  borse 
was  afflicted.  Generally,  such  should  be  al- 
leged, but  because  there  may  be  cases  In 
which  It  Is  impossible  to  do  so  from  want  of 
technical  knowledge,  the  absence  of  particu- 
lar averments  Is  not  fatal  to  tbe  accusation 
wben  the  representations  are  material  and 
comprehensive,  although  alleged  In  general 
terms,  and  there  are  averments  sufficient  to 
charge  their  falsity. 

2.  Complaint  is  made  that  tbe  trial  judge 
erred  in  giving  in  charge  to  the  jury  several 
Instructions  In  wbkb  the  same  principle  is 
involved,  and  It  will  be  necessary  to  consider 
the  correctness  of  only  one  of  these  charges, 
which  was  as  follows:  "If  you  should  come 
to  the  conclusion  beyond  a  reasonable  doubt 
that  the  seller  represented  tbe  borse  to  be 
sound,  a  good  farm  work  borse,  work  any- 
where with  bim,  be  was  all  right  a  good 
farm  horse;  tbat  these  representations  proved 
to  be  false;  tbat  be  gave  fifty  dollars  by  rea- 
son of  tbe  making  of  these  representations 
by  tbe  sdler;  and  tbe  defects  were  such  that 
an  ordinarily  prudent  man  could  not  have 
seen  tbe  defects  himself,  and  tbe  seller  from 
all  tbe  circumstances  should  have  known 
what  tbe  defects  were,— It  would  be  your 
duty  to  render  a  verdict  of  guilty  against 
tbe  defendant"  This  diarge  contains  an  «■ 
roneous  proposition  of  law,  which  must  have 
been  hurtful  to  tbe  defendant  In  effect  the 
Jury  were  Instructed  that  If  the  accused  made 
tbe  representations  charged,  and  if  tbey 
were  false,  and  the  defects  in  the  borse  were 
latent  and  tbe  prosecutor  relying  on  them 
paid  his  money  for  tbe  horse,  and  tbe  seller 
should  have  known  of  sucb  defects,  be  was 
guilty.  Tbe  accused  could  not  undo-  such 
circumstances,  have  been  convicted,  unless  at 
tbe  time  he  made  tbe  representations  be 
knew  them  to  be  false.  Since  tbe  deceitful 
means  necessary  to  sustain  a  conviction  In  a 
case  of  tbis  cbaracter  involve  knowledge  «f 


Digitized  by  VjOOQiC 


264 


40  SOUTHEASTERN  REPORTEH. 


(6a. 


the  falsity  of  the  representation  by  the 
seller,  uo  action  or  proceeding  can  be  main- 
tained without  proof  of  the  scienter.  Deceit 
is  the  foundation  of  the  action,  which  can- 
not exist  without  Imowledge  of  the  falsity 
of  the  representation  upon  which  the  other 
pcuty  acted.  Mr.  Wharton  is  amply  sup- 
ported by  authority  when  in  liis  Criminal 
Law,  in  discussing  this  subject,  he  says 
(volume  2,  i  1185):  "The  statement  must 
not  only  be  false  in  fact,  but  false  to  the 
Icnowledge  of  its  ntterer."  The  knowledge 
that  the  representations  were  false  must  be 
proven  to  exist  before  the  offense  charged 
is  made  out  Such  Icnowledge  may,  however, 
be  proven  by  circumstances,  including  the 
opportunities  which  the  accused  had  to  as- 
certain the  facts;  but  it  must  be  proven  in 
some  way  to  the  satisfaction  of  the  Jury, 
before  a  conviction  is  authorized.  We  are 
not  able  to  say,  from  a  review  of  the  whole 
charge  given  by  the  able  and  conscientious 
judge  who  presided  at  the  trial,  that  the  ex- 
tract from  the  charge  above  qnoted  was  not 
erroneous.  The  cha^e,  as  a  whole,  is  very 
clear  and  comprehensive,  and  in  the  main  cor- 
rect, and  deals  in  other  of  its  parts  with  the 
necessity  of  proving  the  scienter,  as  we  un- 
derstand it.  We  are  yet  Impressed  that,  in- 
asuinch  as  the  part  complained  of  states 
clearly  a  distinct  proposition  complete  In 
Itself,  to  the  correctness  of  which  we  can- 
not subscribe,  a  new  trial  should  have  been 
granted. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


STAPLES  T.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  10,  1901.) 

ROBBERY— BVIDENCS-TARIANCB. 

1.  Though  an  indiotment  for  robbery  need 
not  charge  that  the  property  alleged  to  have 
Ijeen  forcibly  taken  from  the  person  of  the  vic- 
tim In  fact  belonged  to  a  third  person,  if  it 
does  80  charge  it  is  essential  that  the  state 
prove  the  case  as  laid. 

2.  Irrespective  of  other  questions  presented 
in  the  present  case,  a  new  trial  should  have 
been  granted  because  of  a  fatal  variance  l>e- 
tween  the  allegata  and  the  probata. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Harris  county; 
W.  B.  Butt,  Judge. 

Will  Staples  was  convicted  of  robbery, 
and  brings  error.    Reversed. 

J.  R.  Terrell  and  J.  B.  Bumside,  for  platn- 
titr  in  error.  S.  P.  Gilbert  Sol.  Gen.,  for  the 
State. 

PER  CURIAM.    Judgment  reversed. 


GEORGIA  R.  &  BANKING  CO.  r.  ROB- 
ERTS. 
(Supreme  Court  of  Georgia.     Dec.  12,  1901.) 

RAILROADS— FIRES— NEOLIOENCB. 

As  the  plaintiff  in  the  present  case  failed 
to  successfully  carry  the  burden  of  showing 


that   the   damages   which  he  sustained    were 
caused  by  any  act  of  the  defendant  alleged  to 
be  nefiigent  a  verdict  in  bis  favor  was  unwar- 
ranted, and  ought  to  have  been  set  aside. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Jones  county; 
W.  D.  Nottingham,  Judge  pro  hac. 

Action  by  Green  Roberts  against  the  Geor- 
gia Railroad  &  Banldng  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Jaa.  B.  &  Bryan  Gumming  and  Harde- 
man, Davis,  Turner  &  Jones,  for  plaintiff  in 
error.  Johnson  &  Johnson,  J.  C.  Barron, 
and  J.  M.  Terrell,  for  defendant  in  error. 

LUMPKIN,  P.  J.  There  was  In  the  court 
below  a  recovery  by  the  plaintiff,  Green  Rob- 
erts, against  the  railroad  company,  for  dam- 
ages alleged  to  have  been  occasioned  by  a 
Ore  iu  his  woods,  which  he  claimed  orig- 
inated from  a  passing  locomotive.  The 
court  overruled  a  motion  for  a  new  trial 
Qled  by  the  defendant,  and  it  excepted.  It 
was.  In  the  i)etitlon,  charged  that  the  condi- 
tion of  the  locomotive  was  defective,  that 
it  was  improperly  operated,  and  that  the 
company  had  negligently  allowed  combusti- 
ble matter  to  remain  upon  its  right  of  way. 
The  answer  denied  all  the  plaintiff's  char- 
ges of  negligence.  There  was,  on  the  trial, 
clear  and  undisputed  evidence  that  the  loco- 
motive was  in  excellent  order  and  condition, 
and  that  it  was  run  with  due  diligence.  On 
these  points  it  plainly  appeared  that  the  com- 
pany was  free  from  liability.  The  principal 
issue  in  dispute  was  whether  or  not  the  de- 
fendant had  exercised  due  care  In  the  man- 
ner in  which  It  kept  its  right  of  way.  In 
this  connection  the  evidence  showed  that  the 
same  had  been  thoroughly  "cleaned  off,"  ex- 
cept that  some  pine  stumps  had  been  left 
thereon.  It  further  appeared  that  the  platai- 
tiff  had  an  old  and  very  combustible  fence, 
a  part'  of  which  stood  upon  the  company's 
right  of  way.  This  fence  for  a  considera- 
ble distance  ran  parallel  with  the  railroad, 
and  was  "crooked  in"  for  the  purpose  of 
making  connection  with  a  stock  gap  In  the 
tracic  This  condition  of  affairs  had  existed 
for  many  years,  and  it  was  apparent  that 
the  company  had  acquiesced  therein.  The 
evidence  warranted  a  finding  that  both  the 
stumps  and  the  fence  were  of  highly  in- 
flammable material,  and  that  shortly  after 
the  passing  of  one  of  the  defendant's  trains  a 
fire  originated  in  a  comer  of  the  fence  on  the 
right  of  way  in  which  one  of  these  stamps 
was  located.  It  is  impossible,  however,  aft- 
er a  close  and  very  careful  examination  of 
the  brief  of  evidence,  to  determine  whether 
the  fire  started  in  the  fence  and  was  com- 
municated to  this  stump,  or  began  in  the 
stump  and  was  thence  communicated  to  the 
fence.  If  the  fire  originated  In  the  fence, 
the  company  could  not  be  held  liable,  for, 
under  all  the  evidence,  it  had  nothing  to  do 
with  the  maintenance  of  the  fmce^  altliou^ 
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a  part  of  It  was  allofced  to  remain  upon  the 
right  of  way.  It  was  the  plalntlfTs  business 
to  talce  care  of  this  fence  and  keep  it  in 
proper  condition.  If,  on  the  other  hand,  the 
stump  first  caught  fire,  the  company  might 
be  held  liable  upon  the  theory  that  It  negli- 
gently allowed  combustible  and  highly  in- 
flammable matter  to  unnecessarily  remain 
upon  its  right  of  way.  From  the  foregoing 
It  will  be  seen  that  the  plaintiff  was  under 
the  burden  of  showing  affirmatively  that  the 
tire  originated  in  the  stump.  This  burden  he 
did  not  successfully  carry.  In  the  absence  of 
evidence  going  to  show  that  the  defendant 
set  fire  to  Inflammable  material  negligently 
allowed  to  remain  upon  its  right  of  way,  bo 
recovery  could  lawfully  be  had  against  the 
company.  The  conclusion  results  that  the 
verdict  for  the  plaintiff  was  without  evidence 
to  support  it,  and  ought  to  have  been  set 
aside.  What  is  said  above  In  effect  dis- 
poses of  every  ground  of  the  motion  for  a 
new  trial  which  it  Is  now  material  to  con- 
eider. 

Judgment  reversed.    All  the  justices  con- 
curring. 


OAT  et  aL  t.  OAT  «t  aL 

(Supreme  Court  of  Georgia.     Dec.  12,  1901.) 
BXEX3irTOR8  AND  ADMINISTRATORS-^COOUNT- 
INO-nJVDICIAL  SBTTIiBMBNT— AUDITOR'S  RE- 
PORT—BXCBPTIONS  —  8DFFICIBWCT  —  HARM- 
LESS ERROR. 

1.  An  exception  of  fact  to  an  auditor's  re- 
port, made  in  a  statutory  proceeding  for  the 
fcttiement  of  executor's  accounts,  ahoald  not 
have  been  striclceii  for  inanffldency,  when  it 
specified  as  erroneous  the  finding  of  the  audi- 
tor, in  a  i^ven  paragraph  of  his  report,  that 
the  executors  were  Indebted  to  the  estate  of 
their  testator  in  a  stated  sum  for  rentals  receiv- 
ed by  them  for  certain  described  property  for 
two  designated  years,  and  assigned  as  a  reason 
why  the  finding  was  erroneous  that  under  the 
testator's  will,  which  was  in  evidence  before 
the  auditor,  such  property  was  devised  to  a 
named  legatee,  and  that,  if  the  executors  col- 
lected any  rent  for  the  same,  they  owed  it  to 
the  legatee,  and  not  to  the  estate. 

2.  The  other  exceptions  to  the  report  in  this 
case,  even  if  sufficient  as  to  form,  are  shown 
by  the  record  to  be  wholly  without  merit;  and 
the  Btrilcing  of  them  being,  therefore,  not  in- 
jurious to  plaintiffs  in  error,  is  not  cause  tor 
reversal. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurens  coun- 
ty;  Jno.  C.  Hart,  .Tudge. 

Application  by  Emanuel  Gay  and  others 
for  the  judicial  settlement  of  the  accounts 
of  A.  N.  Gay  and  another,  executors  of  the 
estate  of  John  Gay,  deceased.  From  an  or- 
der striking  executors'  exceptions  to  the  au- 
ditor's report,  defendants  bring  error.  Re- 
versed. 

T.  It.  Grlner  and  J.  K.  Hines,  for  plaintiffs 
In  error.  Akerman  tc  Akerman,  W.  M.  Mor- 
rison, and  £.  B.  Mllner,  for  defendants  In 
error. 

FISH,  J.  This  was  a  citation  for  the  set- 
tlement of  executors'  accounts  before  the  or- 


dinary, which  was  taken  by  appeal  to  the 
superior  court,  where  an  auditor  was  ap- 
pointed, to  whose  report  the  executors  filed 
certain  exceptions  of  fact  Subsequently  one 
of  the  executors  died,  and  bis  administrator 
was  made  a  party  in  his  stead.  When  the 
case  came  on  for  trial  upon  the  exceptions 
to  the  auditor's  report,  ail  of  the  exceptions 
were  stricken  by  the  court  for  Insufficiency 
of  form,  to  which  ruling  the  defendants  ex- 
cepted, and  brought  the  case  here  for  re- 
view. 

1.  The  first  exception  to  the  report  is  as 
follows:  "That  the  findings  and  conclusions 
in  the  second  paragraph  of  facts  In  the  au- 
ditor's report  In  which  he  finds:  'That  the 
executors  received  during  the  years  1876  and 
1877  rent  from  storehouse  and  residence  at 
SJastman  $108  per  year.  Of  this  amount  $60 
is  accounted  for  in  the  return  filed  July  20, 
1876,  leaving  $276  unaccounted  for,'— is  con- 
trary to  the  evidence.  The  will,  which  Is 
and  was  In  evidence  In  said  case,  shows  that 
said  Eastiuan  property  was  devised  to  Al- 
fred Gay;  and.  If  the  executors  received  any 
amount  from  rent  of  said  property,  they  are 
not  responsible  to  the  belrs  at  law  of  John 
Gay  In  this  proceeding  for  said  amount  re- 
ceived, and  therefore  these  petitioners  are 
entitled  to  a  credit  of  $336  more  than  they 
have  received  credit  for  on  this  Item  in  the 
auditor's  report,  and  that  they  are  not  liable 
in  any  amount  on  said  Item."  This  excep- 
tion, we  think,  clearly  specified  the  error 
complained  of,  and  was  therefore  sufficient 
in  form.  It  singled  out  a  certain  finding  of 
the  auditor  upon  a  particular  item  of  ac- 
count and  made  such  a  definite  specification 
of  error  as  that  the  range  of  evidence  upon 
the  Issue  raised  thereby  could  be  directed 
and  confined  to  such  evidence  as  related  di- 
rectly to  the  finding  on  the  Item  specified. 
Mason  v.  Commissioners,  104  Ga.  35,  30  S. 
E.  513,  and  cases  cited;  Lumber  Co.  v.  Rus- 
sell, 109  Ga.  579,  34  S.  E.  1005.  It  Is  clear 
that  If  the  specific  item  of  property  the 
reutal  of  which  is  charged  against  the  ex- 
ecutors by  tlie  auditor  in  this  item  of  his  re- 
port was  given  by  the  will  to  Alfred  Cay, 
then  the  executors  are  responsible  to  bim 
for  the  rents  of  It  received  by  them,  and  not 
to  the  other  legatees.  From  the  brief  of 
evidence  in  the  record  it  appears  that  lots 
24,  25,  and  26  in  the  town  of  Eastman  were 
devised  to  Alfred  Gay  under  the  will  of 
John  Gay,  and  at  least  one.  If  not  two,  of  the 
witnesses  who  testified  before  the  auditor  in 
behalf  of  the  defendants  in  error,  swore  that 
the  residence  for  the  rentals  of  which  for  the 
years  1876  and  1877  the  auditor  found  the 
executors  were  liable  was  situated  on  one  of 
these  lots.  If  the  jury  should  so  find  upon 
the  trial  of  the  issue  made  by  this  exception, 
then  the  executors  should  not  be  charged 
with  the  amount  of  the  rents  found  against 
tbem  by  the  auditor. 

2.  The  other  exceptions  to  the  report  are: 
"(2)  That  the  findings  and  conclusions  of  the 
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auditor  In  his  general  suminary  to  the  effect 
that  the  executors  due  the  estate  on  April 
T,  1896,  the  anm  of  $900.99,  besides  Interest,' 
Is  contrary  to  the  eTldence,  and  without  evl- 
4ence  to  support  It.  The  evidence  showing 
that  the  Eastman  property  was  appraised  at 
$1,000,  and  was  charged  to  the  executors  by 
tlie  auditor  when  the  appraisement  of  the 
estate  was  Introduced,  and  they  nowhere  In 
said  findings  or  report  are  given  credit  for 
the  same;  the  evidence  showing  that  [they] 
have  long  since  (about  the  year  1871)  turned 
said  property  over  to  said  Alfred  Gay,  as  the 
will  directed;  and  these  petitioners,  as  ex- 
ecutors, are  entitled  to  an  additional  credit 
•f  $1,000,  besides  Interest,  In  said  settlement 
with  said  heirs.  (3)  These  petitioners  say 
tlutt  the  auditor  found  contrary  to  the  evi- 
dence in  falling  to  find  an  additional  credit 
of  $200,  the  value  of  a  certain  gray  mare, 
which  was  charged  to  them  by  the  auditor, 
and  the  evidence  also  showing  that  they  bad 
turned  said  mare  over  to  Alfred  Gay,  as  the 
will  directed;  and  also  the  auditor  found 
contrary  to  the  evidence  when  he  failed  to 
give  an  additional  credit  of  $100  for  a  yoke 
of  oxen  which  they  were  charged  with  in 
the  appraisement,  the  evidence  showing 
that  said  yoke  of  oxen  never  did  come  into 
their  hands,  the  fact  being  shown  by  the 
evidence  tbat  there  were  more  oxen  ap- 
praised than  belonged  to  said  estate."  The 
fourth  and  last  exception  was  a  mere  gener- 
al summary  of  those  which  preceded  it  It 
is  unnecessary  for  us  to  decide  whether  ex- 
ceptions 2  and  3  clearly  and  distinctly  spec- 
ify the  errors  complained  of,  for,  even  if  they 
be  sufficient  in  form,  an  examination  of  the 
record  makes  It  manifest  that  they  are  whol- 
ly without  merit,  and  therefore  the  striking 
of  the  same  Is  not  cause  for  reversal.  It 
does  not  appear,  from  either  the  report  of 
the  auditor  or  from  the  brief  of  evidence, 
that  the  executors  were  charged  with  the 
value  of  the  Eastman  property  or  with  that 
of  the  gray  mare.  The  record  further  shows 
that  they  were  charged  with  the  value  of 
only  one  yoke  of  oxen,  viz.  $50,  and  this  ap- 
pears as  an  admitted  debit  against  them  In 
one  of  their  sworn  returns. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


SIMPSON  T.  BROCK. 
(Supreme  Court  of  Georgia.     Dec.  11,  1901.) 

DISMISSAL  OF  ACTION— RBTINSTATEIMBNT. 
When  a  plaintiff,  by  his  counsel,  volun- 
tarily dlsmissps  his  petition,  whether  for  a 
good  or  a  bad  reason,  the  court  has  no  au- 
thority, over  objection  by  the  defendant,  to 
reinstate  the  action. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Haralson  coun- 
ty; CO.  Janes,  Judge. 

Action  by  W.  Brock  against  A.  J.  Simpson. 
Prom  an  order  reinstating  the  case  after  dis- 
missal, defendant  brings  error.    Reversed. 


Head  &  Head,  for  plaintiff  In  error.  S.  L. 
Craven,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  case  of  Brock 
against  Simpson  came  on  to  be  beard  in  the 
superior  court  of  Haralson  county,  was  dis- 
missed, and  during  the  same  term,  over  the 
defendant's  objection,  reinstated.  The  mo- 
tion to  reinstate  was  based  on  the  grounds 
that  the  case  was  called  out  of  its  order  for 
trial;  that  the  plaintiff,  for  reasons  assigned, 
was  unavoidably  absent:  and  that  because 
of  bis  absence  his  counsel  was  unable  to 
prove  certain  facts  essential  to  the  main- 
tenance of  his  action.  It  affirmatively  ap- 
pears, however,  tbat  the  case  was  dismissed 
"on  motion  of  plaintiff's  counsel."  It  is  in- 
ferable that  counsel  took  this  step  in  order 
to  prevent  a  verdict  for  the  defendant  The 
fact  nevertheless  remains  that  the  act  of  dis- 
missing the  case  was  that  of  the  plaintiff's 
own  counsel,  and,  this  being  so,  it  la  obvious 
that  the  court  had  no  authority  to  reinstate 
the  case  over  the  defendant's  objection.  Had 
the  court  Improperly  dismissed  the  action, 
the  question  would  be  entirely  different;  but 
the  plaintiff,  through  his  counsel,  having  tak- 
en his  own  case  out  of  court  whether  for  a 
good  reason  or  a  bad  one,  the  matter  was  at 
an  end,  and  the  judge  had  no  further  power 
over  It 

Judgment  reversed.  All  the  Justices  con- 
curring. 


PHILPOT  et  al.  v.  CHATTANOOGA,  R.  & 

S.  R.  00. 
(Supreme  Court  of  Georgia.     Dec.  11,   1901.) 

NONSUIT. 

The  plaintiffs  having  Introdnced  evidence 
sufficient  to  sustain  a  recovery  in  their  favor 
for  some  amount  the  court  erred  in  granting 
a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Haralson  conn- 
ty;  C.  6.  Janes,  Judge. 

Action  by  T.  F.  Pbllpot  and  others  against 
the  Chattanooga,  Rome  &  Southern  Rail- 
road Company.  Judgment  for  defendant. 
Plaintiffs  bring  error.    Reversed. 

W.  R.  Hutcheson,  for  plaintiffs  In  error. 
E.  S.  &  G.  D.  Griffith,  for  defendant  in  »nHr. 

PER  CURIAM.    Judgment  reversed. 


HEARD    V.    NATIONAI.   BANK    OF    IMiI- 

NOIS. 
(Supreme  Oturt  of  Georgia.     Dec.  11,   1901.) 

INJUNCTION  —  PRELIMINARY  HBARINO  —  DIS- 
MISSAL—ADJUDICATION—ATTACHMENT— AF- 
FIDAVIT—VERIFICATION  —  BUFBRIOR  COURT 
CLERK— AUTHORITT. 

1.  Where,  upon  the  interlocutory  hearing  of 
an  application  for  equitable  relief,  such  as  th« 
Kranting  of  an  injunction  or  the  appointment 
of  a  receiver,  the  application  was  refused,  and 
subsequently,  before  a  final  hearing,  the  cqnl- 


Digitized  by  VjOOQIC 


UM 


H£ABD  T.  NATIONAL  BANK. 


267 


table  petition  was  volnntarily  dismissed  by  the 
plaintiff,  nothing  was  adjudicated  save  that 
at  the  hearing  referred  to  the  plaintiff  did  not 
show  himself  entitled  to  the  temporary  equita- 
ble relief  souKht. 

2.  An  attachment  issned  upon  an  affidaTit 
administered  by  a  clerk  of  the  snperior  court 
is  absolutely  void,  and  does  not  constitute  a 
basis  for  rendering  any  valid  judgment  against 
the  defendant  therein. 

3.  Applying  the  rules  above  announced  to 
the  facts  disclosed  in  the  present  record,  the 
plaintiff  In  error  is  entitled  to  a  new  trial. 

(Syllabus  by  the  Court.) 

Krror  from  superior  court,  Polk  county; 
C.  U.  Janes,  Judge. 

Action  by  the  Xatlonal  Bask  of  Illinois 
against  the  Rockmart  Sienna  Company,  In 
which  M.  E.  Heard  Intervened,  claiming 
attached  property.  From  a  Judgment  dis- 
missing Intervener's  claim,  she  brings  error. 
Keversed. 

Blance.  Irwin  &  Wright,  for  plaintiff  In 
error.  J.  M.  McBride  and  Sanders  &  Davis, 
for  defendant  in  error. 

FISH.  J.  An  execntion  in  favor  of  the 
7<ational  Bank  of  Illinois  against  the  Bock- 
mart  Sienna  Company  was  levied  upon  cer- 
tain land  and  the  improvements  thereon  as 
the  property  of  the  defendant,  and  Mrs. 
Heard  Interposed  a  claim  to  the  property. 
Upon  the  trial  of  the  claim  case  the  coort 
-directed  a  verdict  finding  the  property  sub- 
ject to  the  execution.  The  claimant  made 
a  motion  for  a  new  trial,  which  was  ovot- 
ruled,  and  she  excepted.  The  execution 
was  baaed  upon  a  judgment  In  rem  render- 
«d  In  an  attachment  proceeding  instituted 
by  the  plaintiff  against  the  defendant.  The 
claimant  attacked  this  Judgment  and  the 
execution  issued  tbereon,  and  Insisted  that 
they  were  void,  because  the  attachment  affi- 
davit was  made  before  and  attested  by  a 
clerk  of  the  superior  court.  She  Introduced 
in  evidence  the  attachment  affidavit,  etc. 
The  court  held  that  the  question  as  to  the 
validity  of  the  attachment  proceedings  was, 
as  to  the  claimant,  res  adjudicata.  This 
ruling  was  made  upon  evidence  introduced 
by  the  plaintiff  In  execution,  from  which  it 
appeared  that  Mrs.  Heard  had  brought  an 
equitable  petition  against  the  national  bank 
and  the  sienna  company,  in  which  she  "pray- 
ed that  the  plaintiff  in  fl.  fa.  be  enjoined 
from  bringing  the  attached  property  to  sale, 
and  that  the  Judgment  and  execution  ob- 
tained and  Issued  on  said  attachment  be 
declared  to  be  void,  and,  further,  that  a 
receiver  be  appointed  to  bold  the  prcqierty 
untU  a  final  decree";  and  that  at  the  in- 
terlocutory hearing  the  injuncti<«  and  re- 
lief prayed  for  were  refused.  It  also  ap- 
peared that  at  the  trial  term  thereof  the 
case  was,  up<Hi  motion  of  the  plaintiff  there- 
in, dismissed,  and  a  Judgment  against  her 
for  costs  rendered  by  the  court. 

1.  The  first  point  to  be  considered  by  us 
is  whether  the  question  as  to  the  validity 
•f  the  attachment  Judgment  and  execution 


was,  relatively  to  the  claimant,  res  adjudi- 
cata. Clearly,  it  was  not,  for  the  simple 
and  sufficient  reason  that  no  final  decree 
Involving  this  question  had  been  rendered 
against  her.  Her  equitable  petition,  in 
which  the  validity  of  the  attachment  judg- 
ment and  execution  was  attacked,  never  re- 
sulted in  a  final  decree  upon  the  merits  of 
the  case,  but  was,  upon  her  own  motion, 
dismissed,  and  the  only  decree  which  was 
rendered  at  the  trial  term  was  one  against 
her  for  costs,  which  naturally  followed  the 
dismissal  of  the  case.  The  refusal  of  the 
judge,  at  the  Interiocutory  hearing,  to  grant 
an  injunction,  or  to  appoint  a  receiver,  was 
not  a  final  decree,  and  adjudicated  nothing, 
save  that  at  that  hearing  the  plaintiff  did 
not  show  herself  entitled  to  the  temporary 
equitable  relief  which  she  sought.  It  was 
simply  interlocutory  and  provisional,  and 
would  not  have  prevented  the  plaintiff  from 
asking,  when  the  case  came  up  for  trial 
upon  Its  merits,  for  permanent  equitable 
relief  upon  the  same  grounds. 

2.  Section  4511  of  the  CivU  Code  provides: 
"Before  process  of  attachment  shall  issue, 
the  party  seeking  the  same,  his  agent,  or 
attorney  at  law,  shall  make  an  affidavit  be- 
fore some  judge  of  the  superior  court,  judge 
of  the  county  court,  or  justice  of  the  peace, 
or  .notary  public  ex  officio  justice  of  the 
peace,  that  the  debtor  has  placed  himself 
in  some  one  of  the  positions  enumerated  in 
this  Code,  and  also  the  amount  of  the  debt 
claimed  to  be  due."  Section  4512  provides 
for  the  giving  of  a  bond  to  Indemnify  the 
defendant  for  all  damages  sustained  and 
costs  Incurred  by  him  In  consequence  of  the 
suing  out  of  the  attachment  In  the  event 
the  plaintiff  falls  to  recover.  Section  4515 
provides:  "The  affidavit  being  thus  made 
and  bond  given.  It  shall  be  the  duty  of  the 
officer  before  whom  such  affidavit  Is  made 
and  bond  given,  or  any  other  officer  author- 
ized so  to  do,  to  issue  an  attachment  against 
the  defendant,"  etc.  It  is  apparent  4t  a 
glance  that  no  provision  is  here  made  for 
making  the  affidavit  before  a  clerk  of  the 
BuperifM'  court;  and,  In  the  absence  of  such 
a  provision,  he  has  no  authority  to  admin- 
ister the  oath  and  attest  the  affidavit  The 
attachment  law  evidently  contemplates  that 
the  affidavit  shall  be  made  before  a  Judicial 
officer,  for  in  prescribing  before  whom  the 
affidavit  shall  be  made  it  designates  only 
Judicial  officers,  and  it  empowers  the  offi- 
cer before  whom  the  affidavit  is  made  to 
issue  the  attachment  Section  4362  (2)  of 
the  Civil  Code  provides  that  clerks  of  the 
superior  court  have  authority  "to  adminis- 
ter oaths  and  take  affidavits  in  all  cases  per- 
mitted by  law,  or  where  the  authority  is 
not  confined  to  some  other  officer."  There 
is  no  statute  of  this  state,  of  which  we  have 
any  knowledge,  which  either  expressly  or 
by  necessary  implication  permits  a  clerk  of 
the  superior  court  to  administer  the  oath 
which  verifies  the  facts  set  out  in  an  at- 
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tachment  affidavit,  and,  as  we  have  seen, 
the  authority  to  administer  such  an  oath  Is 
confined  bj  section  4511  to  Judges  of  the 
BuperiOT  courts,  judges  of  the  county  courts, 
Justices  of  the  peace,  and  notaries  public 
who  are  ex  officio  Justices  of  the  peace.  Aa 
the  attachment  affidavit  was  made  before  a 
clerk  of  the  superior  court,  and  such  minis- 
terial officer  was  not  authorized  to  take  such 
an  affidavit,  it  follows  that  It  was  absolute- 
ly void;  and  consequently  everything  baaed 
thereon  was  likewise  void.  The  Judgment 
trwn  which  the  executlMi  levied  upon  the 
property  in  the  present  case  issued  was  not 
a  general  judgment,  but  was  purely  a  Judg- 
ment in  attachment,  being  only  against  the 
specific  property  seized  under  the  attach- 
ment; and  its  validity  was  dependent  npon 
the  validity  of  the  attachment  affidavit,  and, 
the  affidavit  being  absolutely  void,  the  Judg- 
ment was  a  nullity.  . 

3.  It  follows  from  the  foregoing  that  the 
conrt  erred  In  overruling  the  motion  for  a 
new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


EAST  &  W.  R.  CO.  OP  ALABAMA  v.  WAL- 

DBOP. 
(Supreme  Court  of  Georgia.    Dec.  11.   1901.) 

CARRIERS— INJURY  TO  PASSBINQBR— INSTBtJO- 
TION. 

A  charge  based  upon  the  theory  that  the 
plaintiff  was  called  upon  to  act  in^  a  sodden 
emergency,  tending  to  produce  excitement  or 
mental  perturbation,  Bliould  not  be  given, 
when  there  is  no  evidence  tending  to  show  that 
such  an  emergency  in  fact  existed. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Polk  county; 
C.  G.  Janes,  Judge. 

Action  by  W.  C.  Waldrop  against  the  East 
&  West  Railroad  Company  of  Alabama.  Jndg- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Fielder  &  Mundy,  for  plaintiff  In  error. 
Jolm  K.  Davis,  for  defendant  in  error. 

LUMPKIN,  P.  J.  It  appears  from  the  rec- 
ord before  us  that  Waldrop,  while  a  passen- 
ger of  the  East  &  West  Railroad  Company 
of  Alabama,  Jumped  from  a  moving  train, 
was  thereby  injured,  and  obtained  against 
the  company  a  verdict  for  damages.  It 
brings  here  for  review  a  Judgment  refusing 
to  sustain  its  motion  for  a  new  trial.  Be- 
sides the  general  grounds,  this  motion  la 
predicated  upon  a  number  of  special  assign- 
ments of  error.  As  the  case  is  to  be  tried 
.  again,  we  will  not  express  any  opinion  as  to 
its  m^its,  and  will  deal  with  but  one  of  the 
special  grounds  ot  the  motion;  none  of  the 
others  being  of  sufficient  importance  to  re- 
quire  special  mention. 

The  court  among  other  things,  charged  the 
Jury  as  follows:    "U  by  the  defendant's  neg- 


ligence the  plaintiff  was  placed  In  the  midst 
of  circumstances  calculated  to  excite  and 
throw  a  man  of  ordinary  prudence  off  his 
guard,  and  there  waa  a  sudden  necessity  for 
him  to  decide,  without  time  for  reflection, 
then  his  failure  to  act  with  perfect  calmness 
and  self-possession  might  not  render  him 
culpably  negligent  -  or  wanting  in  ordinary 
care,  even  though  he  acted  more  unwisely  in 
jumping  from  the  train  than  a  man  of  ordi- 
nary prudence,  perfectly  cool  and  self-pos- 
sessed,' would  have  acted.  The  law  allows 
the  jury  to  take  account  of  the  excitement 
under  which  an  act  is  done,  even  though  the 
party  is  not  menaced  with  bodily  hurt,  if  the 
circumstances  are  such  as  naturally  to  pro- 
duce excitement  In  a  prudent  person."  This 
charge  is  complained  of  as  erroneous  be- 
cause the  evidence  did  not  warrant  it  After 
a  careful  reading  of  the  evidence,  our  con- 
clusion is  that  this  exception  to  the  charge  is 
well  taken.  There  was  no  proof  whatever 
of  any  negligence  on  the  part  of  the  defend- 
ant company  giving  rise  to  circumstances 
calculated  to  excite  the  plaintiff  or  throw 
him  off  his  guard;  nor  was  there  any  proof 
of  an  emergency  which  called  upon  him  to 
decide,  instantly  and  without  time  for  de- 
liberation, whether  or  not  it  would  be  safe 
for  him  to  jump  from  the  train.  It  plainly 
appeared  that  be  was  in  a  perfectly  safe 
place  on  the  platform;  and,  even  If  he  was 
induced  to  leap  therefrom  by  the  advice  or 
direction  of  the  conductor,  there  was  abso- 
lutely nothing  to  Iwlng  about  any  mental 
perturbatl<Ni,  or  to  show  that  he  was  in  a 
position  where  the  question  of  his  safety 
depended  upon  his  choosing  either  to  remain 
on  the  car  or  leave  It  It  did  appear  that 
he  had  been  carried  past  the  paint  at  whidi 
be  wished  to  alight,  but  certainly  this  did 
not  give  rise  to  any  such  emergency  as 
would  authorize  the  instruction  of  whicta 
complaint  Is  made. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


PHILLIPS  V.  SOUTHERN  BY.  CO. 
(Supreme  Court  of  Georgia.     Dec.  11,  1901.) 

CARRIERS  —  FARE  —  ILLEOAL  CHARGE— TICK- 
BTS-OPPORTDNITT  TO  PROCURB-EJHCTION 
OF  PASSBNQER-PLBADINQ. 

1.  A  railroad  company  cannot  lawfully  de- 
mand of  one  passenger  more  fare  for  liis 
transportation  from  one  station  to  another  up- 
on its  line  than  it  Is  in  the  habit,  under  like 
conditions  and  circumstances,  of  charging  oth- 
ers for  the  same  service. 

2.  Although  a  railroad  company  has  a  right 
to  adopt  and  enforce  a  rule  requiring  passen- 
gers getting  on  its  trains  without  tickets  to 
pay  more  fare  than  it  charges  persons  who 
purchase  tickets,  yet  it  cannot  exact  such  high- 
er rate  from  a  passenger  who  has  no  ticket, 
unless  it  has  afforded  him  a  reasonable  oppor- 
tunity to  purchase  one  before  entering  the 
cars. 

3.  Applying  these  principles  to  the  allega- 
tions contained  in  the  plaintiff's  petition,  it 
followB  that  such  petition  set  forth  a  cause 
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of  action,  and  therefore  the  court  erred  in  goB- 
tainiog  the  motion  to  dismiss  it. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Haralson  coun- 
ty;  C.  G.  Janes,  Judge. 

Action  by  M.  K.  Phillips  against  the  South- 
em  Railway  Company.  From  a  Judgment 
sustaining  defendant's  motion  to  dismiss  the 
petition,  plaintiff  brings  error.    Reversed. 

Jas.  BeaU  and  Edwards  &  Ault,  for  plain- 
tiff  in  error.  Hugh  M.  Dorsey  and  J.  Bran- 
ham,  for  defendant  in  error. 

FISH,  3.  The  plaintiff  sued  the  Sontbem 
Railway  Company  for  damages  alleged  to 
have  been  sustained  by  him  by  reason  of 
his  having  been  unlawfully  expelled  from 
one  of  Its  passenger  trains.  Leaving  out 
certain  allegations  in  reference  to  the  nature 
and  extent  of  the  injury,  his  petition  made 
the  following  case:  "On  the  14th  day  of 
January,  1899,  the  plaintiff  applied  to  the 
defendant,  through  its  agent,  R.  L.  Fields, 
at  its  ticket  office  at  Bremen,  Ga.,  to  pur- 
chase a  ticket  from  Bremen  to  Temple,  on  its 
line  of  road,  for  the  purpose  of  taking  pas- 
sage on  the  regular  passenger  train,  which 
was  due  to  arrive  at  Bremen  at  about  9:46 
o'clock  a.  m."  He  made  the  application  to 
such  agent  "about  thirty  minutes  before  said 
train  was  due  to  arrive,  and  was  told  by 
[the]  agent  that  be  could  not  sell  a  ticket 
for  said  train  to  Temple,  but  that  it  was  the 
custom  to  ask  the  conductor  when  the  train 
arrived  If  he  would  have  occasion  to  stop 
the  train  at  Temple,  and  If  the  train  should 
atop  at  Temple  the  conductor  would  accept 
plaintiff  as  a  passenger  on  the  same  from 
Bremen  to  Temple,  and  would  charge  only 
the  ticket  rate  of  fare,  which  regular  fare 
was  twenty-flve  cents."  When  the  train  ar- 
rived at  Bremen,  plaintiff  ascertained  from 
the  conductor  thereof  that  It  would  stop  at 
Temple,  and  "he  accordingly  went  aboard 
said  train,  under  said  Instructions,  for  the 
purpose  of  making  said  trip  from  Bremen 
to  Temple."  "Soon  after  the  train  left  Brem- 
en, said  c<»)ductor  came  to  plaintiff  to  collect 
bis  fare,  and  plaintiff,  having  the  exact 
change,  handed  him  twenty-flve  cents,  which 
be  took,  but  refused  to  accept  as  full  fare  for 
said  trip,  but  demanded  four  cents  per  mile 
as  train  fare."  Plaintiff  declined  to  pay  the 
additional  charge,  and  was  by  the  conductor 
ejected  from  the  train.  "It  was  the  custom 
of  said  defendant  to  accept  and  transport 
passengers  from  Bremen  to  Temple  •  •  • 
without  tickets,  and  for  only  three  cents  per 
mile,  on  all  occasions  when  said  train  would 
stop  at  Temple  for  any  purpose."  When  the 
case  came  on  for  trial  the  defendant  moved 
to  dismiss  It  on  the  ground  that  no  cause 
of  action  was  set  forth  In  the  petition.  The 
court  sustained  this  motion,  and  the  plaintiff 
excepted. 

1.  We  are  clearly  of  opinion  that  the  plain- 
tiff's petition  set  forth  a  cause  of  action,  and 


therefore  the  court  erred  in  sustaining  the 
motion  to  dismiss  it  If,  relatively  to  this 
train,  the  custom  or  practice  of  the  defendant 
company  In  conducting  Its  passenger  busi- 
ness from  Bremen  to  Temple  was  as  alleged 
In  the  petition,  and  the  plaintiff,  being  In- 
formed of  this  custom  by  the  ticket  agent 
of  the  defendant  at  Bremen,  ascertained  from 
the  conductor  of  the  train,  upon  its  arrival 
at  that  place,  that  It  would  stop  at  Temple, 
and  thereupon  boarded  It  for  the  purpose  of 
going  to  Temple,  and,  when  the  conductor 
came  around  to  collect  his  fare,  paid  to  him 
the  amount  of  the  regular  ticket  fare,  then 
the  plaintiff  had  the  right  to  be  carried  on 
that  train  to  his  destination,  and  the  con- 
ductor could  not  lawfully  eject  him  therefrom . 
because  he  refused  to  also  pay  the  difference 
between  this  Care  and  the  fare  usually  re- 
quired of  persons  getting  on  the  defendant's 
trains  without  tickets.  If,  under  like  cir- 
cumstances, the  defendant  company  was  in 
the  habit  of  carrying  passengers  from  Brem- 
en to  Temple  at  the  regular  ticket  rate  of 
fare,  It  bad  no  right  on  this  occasion  to  de- 
mand Of  the  plaintiff  more  than  this  rate, 
because  to  do  so  would  be  an  unjust  discrim- 
ination against  him,  which  the  company,  by 
the  laws  of  this  state,  was  forbidden  to  make. 
Civ.  Code,  (  2188.  It  was  bound,  under  like 
conditions,  to  accept  him  as  a  passenger  up- 
on this  train  upon  the  same  terms  as  those  on 
which  It  habitually  accepted  others;  and 
therefore  It  could  not  lawfully  expel  him 
from  the  train  because  he  refused  to  pay 
more  fare  than  it,  under  similar  circumstan- 
ces, was  In  the  habit  of  charging  others. 
The  defendant  in  error  relies  upon  the  deci- 
sion rendered  In  Johnson  v.  Railroad  Co., 
108  6a.  496,  34  S.  E.  127,  46  L.  R.  A.  502. 
There  the  petition  showed  that  the  plaintiff, 
on  a  designated  Sunday,  went  to  the  depot 
of  the  defendant  at  Dunlap  for  the  purpose 
of  purchasing  a  round  trip  ticket  from  that 
station  to  Crawford,  another  station  on  the 
defendant's  line  of  road.  Dunlap  was  a  reg- 
ular ticket  station,  and  It  was  the  custom 
of  the  defendant  to  issue'  round  trip  tickets 
on  Sundays  from  Dunlap  to  Crawford  for  the 
sum  of  24  cents,  which  was  less  than  the 
regular  fare  of  3  cents  i)er  mile.  The  plain- 
tiff, being  aware  of  these  facts,  went  to  Dun- 
lap about  one  hour  and  a  half  before  the 
train  was  due  upon  which  he  deshred  to  take 
passage,  and  remained  there  all  the  while 
and  sought  to  procure  a  ticket;  but  the  tick- 
et office  was  not  open,  nor  was  there  any 
person  there  to  sell  tickets,  and  hence  he  was 
unable  to  procure  one.  When  the  train  ar- 
rived, he  got  upon  the  same,  and,  when  the 
conductor  came  to  him  to  collect  his  fare, 
he  stated  to  him  that  he  desired  to  go  to 
Crawford  and  return,  and  also  the  facts 
showing  that  the  company  had  rendered  It 
impossible  for  him  to  purchase  a  ticket  be- 
fore boarding  the  train.  He  then  offered 
to  pay  the  conductor  24  cents  for  the  round 
trip  which  he  proposed  to  make.  The  con- 
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ductor  refnsed  to  accept  tbls  sum,  but  de- 
manded of  him  the  regular  fare  of  3  cents 
per  mile,  and.  upon  his  declining  to  pay  tbls 
amount,  ejected  blm  from  the  train.  Upon 
these  facts,  It  was  held  that  the  custom  of 
the  defendant  company  In  selling  round  trip 
tickets  on  Sundays  for  less  than  the  regu- 
lar ticket  rate  of  fare  was  a  purely  volun- 
tary one  on  its  part  which  It  bad  the  right 
to  discontinue  at  any  time,  and  that  the  fact 
that  the  ticket  office  was  closed  and  the 
ticket  agent  absent  on  this  particular  Sunday 
was  prima  facie  notice  tliat  the  company 
had,  at  least  as  to  that  station  and  for  that 
day,  abandoned  the  custom,  and  that  the  of- 
fer to  the  public  Impliedly  held  out  by  such 
.  custom  had  been  withdrawn,  and  therefore, 
In  the  absence  of  facts  showing  that  such 
was  not  the  intention  of  the  company  when 
the  plaintiff  got  upon  the  train  for  the  pur- 
pose of  making  the  round  trip  between  Dun- 
lap  and  Crawford,  he  could  not  rely  upon  this 
custom  to  constitute  a  contract  of  carriage 
at  the  reduced  rate  which  the  company  was 
formerly  in  the  habit  of  charging.  The  facts 
set  up  in  the  petition  in  the  present  case 
are  materially  different  Here  there  Is  noth- 
ing whatever  to  show  tliat  the  plaintiff  had 
any  notice,  either  actual  or  Implied,  that  the 
defendant  company  had  alMndoned,  or  in- 
tended to  abandon,  the  custom  alleged  in 
the  petition,  and  upon  which  the  plaintiff  re- 
lied when  he  entered  the  train,  nor  anything 
to  show  tliat  the  company  had  even  tempo- 
rarily abandoned  such  custom.  On  the  con- 
trary, when  the  plaintiff  attempted,  at  Brem- 
en, to  purchase  a  ticket  for  his  passage  on 
the  train  In  question  from  that  place  to  Tem- 
ple, and  the  ticket  agent  refused  to  sell  him 
one,  he  was  Informed  by  such  agent  of  the 
existence  of  the  custom,  and  told  upon  what 
condition  the  railroad  company  would,  under 
this  custom,  take  him  upon  tbis  train  to  Tem- 
ple. Upon  the  arrival  of  the  train  he  ascer- 
tained from  Its  conductor  that  this  prerequi- 
site ccmdition  existed,  and  thereupon  entered 
the  train,  and  subsequently  gave  to  the  con- 
ductor the  amount  of  fare  which  the  company 
was  In  the  habit  of  charging  others  under 
the  same  circumstances.  In  the  case  cited 
by  counsel  the  plaintiff  sought  to  accept  an 
offer  of  the  defendant  company  Impliedly  held 
out  to  the  public,  but  which  before  he  entered 
the  train  he  was  bound  to  know  had  been 
withdrawn.  In  the  present  case  the  implied 
offer  of  the  company  was  still  pending,  and 
the  company  could  not  after  the  idalntiff  had 
accepted  it  by  performing  his  part  of  the 
contract  withdraw  this  offer.  In  the  former 
case  the  Implied  offer  of  the  company  was 
withdrawn  as  to  the  public  generally.  In 
this  case  not  only  had  the  Implied  offer  of 
the  company  not  been  withdrawn  as  to  the 
public  generally,  but  It  was  not  even  with- 
drawn as  to  the  plaintiff  until  he  had  fully 
complied  with  Its  conditions. 

2.  Again,  the  courts  of  this  country  are 
quite  uniform   In  holding  that  although  a 


railroad  company  has  the  right  to  adopt  and 
enforce  a  rule  or  regulation  requiring  passen- 
gers getting  on  its  trains  without  tickets  to 
pay  more  fare  than  it  charges  persona  who 
purchase  tickets,  yet  It  cannot  lawfully  exact 
such  higher  rate  from  a  passenger  who  has 
no  ticket  unless  It  has  first  afforded  taim  a 
reasonable  opportunity  to  purchase  one  be- 
fore entering  the  cars.  This  Is  the  rule  in 
this  state.  Railway  Co.  v.  Asmore,  88  Ga. 
529,  15  8.  E.  13,  16  L.  R.  A.  53;  Railroad 
Co.  T.  Strickland,  00  6a.  562,  16  S.  E.  352. 
See,  also.  Railroad  Co.  v.  Mnrden,  83  Ga. 
753,  10  S.  E.  364.  According  to  the  allega- 
tions of  the  petition  in  the  case  now  in  band. 
the  defendant  company  did  not  afford  tlie 
plaintiff  any  opportunity  whatever  to  pur- 
chase a  ticket  but,  when  he  endeavored  to 
procure  one,  refused  to  sell  it  to  blm.  He 
was  therefore  not  at  all  at  fault  in  getting 
on  the  train  without  a  ticket  and  it  is  only 
when  the  fault  la  that  of  the  passenger,  and 
not  that  of  the  railroad  company,  that  tlie 
latter  can  charge  more  than  the  ticket  rate 
of  fare  as  a  penalty  for  getting  on  the  train 
without  first  procuring  a  ticket  The  com- 
pany made  it  impossible  for  the  plaintiff  to 
purchase  a  ticket  l>efore  getting  on  the  train, 
and  could  not,  therefore,  require  blm,  as  a 
prerequisite  to  Its  acceptance  of  him  as  a 
passenger,  to  pay  to  it  a  penalty  for  bis  fail- 
ure to  do  so.  There  is  nothing  in  the  peti- 
tion which  indicates  that  the  demand  which  i 
the  conductor  made  upon  the  plaintiff  for  | 
four  cents  per  mile  was  predicated  on  any 
rule  or  regulation  of  the  railroad  company, 
under  which  It  charged  all  persons  desiring 
to  take  advantage  of  the  exceptional  oppor- 
tunities afforded  them  of  going  from  Bremen 
to  Temple  upon  this  particular  train  more 
than  It  charged  Its  passengers  generally.  On 
the  contrary,  it  Is  distinctly  alleged  that  it 
was  the  custom  of  the  company,  whenever 
tbis  train  was  going  to  stop  at  Temple,  to 
take  passengers  from  Bremen  to  that  place 
at  the  regular  ticket  rate  of  three  cents  per 
mile;  and  it  is  also  alleged  that  the  con- 
ductor demanded  of  the  plaintiff  four  cents 
per  mile  as  train  fare.  It  is  unnecessary, 
therefore,  to  determine  whether  or  not  the 
defendant  could  Itave  lawfully  charged  nil 
passengers  who  might  take  this  train  from 
Bremen  to  Temple  more  than  Its  regular  \ 
ticket  rate  of  fare  for  the  privilege  of  being  ! 
carried  to  the  latter  place  on  this  particular 
train.  We  may  say,  however,  in  passing.  i 
that  we  are  inclined  to  think  that  it  could  i 
not.  It  Is  clear  that  the  conductor  could  not  | 
lawfully  demand  train  fare.  Instead  of  tickpt 
fare,  of  a  person  who  had  had  no  opportunity 
whatever  to  purchase  a  ticket  as  a  penalty 
for  his  not  having  a  ticket  The  conductor 
did  not  question  the  right  of  the  plaintiff  to 
be  carried  on  this  occasion  and  on  this  train 
from  Bremen  to  Temple,  but  recognized  such 
right  by  demanding  fare  of  blm.  The  plaUi- 
tlff  then  stood  upon  the  footing  of  a  passen- 
ger rightfully  on  the  train,  and  rightfolly 
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tbere  without  a  ticket,  and  therefore  could 
not  be  lawfully  ejected  therefrom  because  be 
refused  to  comply  with  an  unauthorized  de- 
mand for  the  payment  by  him,  In  addition 
to  the  amount  of  the  regular  ticket  fare,  of 
the  difference  between  that  fare  and  the  fare 
charged  persona  getting  on  trains  without 
complying  with  the  rule  In  reference  to  the 
purchase  of  tickets. 

3.  It  follows  from  the  foregoing  that,  tak- 
ing the  allegations  of  the  petition  to  be  true, 
the  plaintiff  was  unlawfully  expelled  from 
the  train  by  the  conductor,  and  consequently, 
as  we  have  said,  the  court  erred  In  sustain- 
ing tbe  motion  to  dismiss  the  case. 

Judgment  reversed.  All  tbe  Josticea  con- 
cnrring. 


SIXOER  MFO.  CX).  v.  BRADPIEDD. 
(Supreme  Conrt  of  Georgia.     Dec.  11,  1901.) 

CHATnOj  HORTaAOB^-UBN-PRIORITIBS. 
Where  one  takn  and  has  recorded  a 
mortgage  on  personal  property  held  by  the 
mortgagor  nnder  a  conditional  contract  of  sale 
which  antedates  tbe  mortgage  by  more  than 
30  dvs,  bnt  which  has  never  been  recorded, 
and  of  wbich  tbe  mortgagee  had  no  notice  at 
the  time  of  the  execution  of  the  mortgage,  the 
lien  of  tbe  mortgage  is  saperior  to  that  of  the 
original  vendor.  That  tbe  mortgagee  had  no- 
tice of  tbe  conditional  sule  before  the  record 
of  tbe  mortgage,  but  after  its  execution,  does 
not  alter  the  case.  Wheeler  v.  Bank.  31  S.  E. 
48,  105  Ga.  67,  61;  Civ.  Code,  i  2777. 

(Syllabus  by  the  C!ourt.) 

Error  from  city  court  of  La  Grange;  F, 
P.  Longley,  Judge. 

Action  by  the  Singer  Manufacturing  Com- 
pany against  B.  R.  Bradfleld.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Affirm- 
ed. 

McLester  &  Cotter,  for  plaintiff  In  error. 
B.  R.  Bradfleld,  Jr.,  and  D.  J.  Gaffney,  for 
defendant  In  error. 

PKR  CURIAM.    Judgment  afOrmed. 


OHILDS  ▼.   MORAN. 
(Supreme  Court  of  Georgia.     Dec.  11,  1001.) 

MAGISTRATE'S  JUDGMENT  —  VAUDITT  —  CER- 
TIORARI—PETITION— POINTS  NOT  VERIFIED 
BT  MAGISTRATE'S  ANSWER— REVIEW. 

1.  The  record  disclosing  that  this  case  now 
nnder  review  was  tried  in  the  magistrate's 
conrt  in  accordance  with  an  order  of  the  supe- 
rior conrt  which  was  adjudged  by  this  court. 
In  36  8.  E.  235,  110  Ga.  871,  to  be  correct,  and 
it  api>earing  that  the  verdict  rendered  in  this 
last  trial  was  demanded  by  the  evidence  as  set 
forth  in  the  magistrate's  answer,  the  superior 
court  erred  in  setting  it  aside  on  certiorari. 

2.  Points  made  in  a  petition  for  certiorari 
not  veritied  by  the  magistrate's  answer  pre- 
sent nothing  for  determination  either  by  the 
superior  or  the  supreme  court. 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Monroe  county; 
B.  3.  Reagan,  Judge. 
Action  by  J.   W.   Moran   against  B.   F. 


Chllds.  A  justice's  judgment  In  favor  of 
defendant  was  set  aside  by  tbe  superior  court 
on  certiorari,  and  defendant  brings  error. 
Reversed. 

Persons  &  Persons,  for  plaintiff  In  error.^ 
W.  M.  Clark,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


HARRIS  et  al.  v.  COLE  et  aL 
(Supreme  Ck>urt  of  Georgia.     Dec.   11,  1001.) 

EXECUTORS  AND  ADMINISTRATORS— DEVISE 
IN  REMAINDER— ASSENT— DEBTS— SALE  OF 
LAND— ADVERSE  POSSESSION— BURDEN  OV 
PROOF  —  EJECTMENT  —  EVIDENCE  —  DIRBC- 
•nON  OF  VERDICT. 

1.  Where  a  testator,  after  directing  the  pay- 
ment of  his  debts,  devised  all  of  his  realty, 
and,  save  as  to  certain  pecuniary  legacies,  all 
of  bis  personalty,  to  bis  wife,  for  life  or  wid- 
owhood, with  remainder  to  named  children, 
and  declared  that  they  might  occupy  the  landa 
with  her  "so  long  as  they  agree  and  want  to," 
and  appointed  her  executrix,  and  after  hia 
death  all  the  devisees  remained  in  possession 
of  tbe  land  devised  until  the  death  of  the  wid- 
ow, held,  nothing  more  appearing,  there  was 
no  such  assent  by  the  executrix  to  the  devise* 
in  remainder  as  would  prevent  a  due  adminis- 
tration of  the  estate  for  the  payment  of  debts, 
or  force  creditors  to  collect  their  claims  by 
seeking  an  abatement  of  such  devises.  Schonl- 
er,  Ex'rs,  »  488;  2  Woemer.  Adm'n,  {  4.53;  2 
Williams,  Ex'rs,  pp.  C85H387;  Jordan  v.  Thorn- 
ton, 7  Ga.  517  (page  520  of  the  opinion). 

2.  An  administrator  de  bonis  non  cum  testa- 
mento  annexo,  who  under  such  circumstances 
obtained  from  the  court  of  ordinary  an  order 
authorizing  a  sale  of  tlie  lands  to  pay  debts, 
had  the  right  to  sell  thereunder,  and  a  sale  by 
him  by  virtue  of  such  order  was  good,  unless 
at  the  time  the  sale  took  place  the  lands  were 
held  adversely  to  the  administrator. 

3.  One  who  asserts  that  such  adverse  pos- 
session existed  is  under  the  burden  of  proving 
that  fact  affirmatively,  when,  as  plaintiff  in 
ejectment,  he  is  seeking  to  recover  tbe  prop- 
erty held  in  possession  by  tbe  purchaser  at 
such  administrator's  sale.  Tbls  burden,  wbicb 
rested  upon  plaintiffs  in  this  case,  was  not 
successfully  carried. 

4.  It  does  not  appear  that  the  court  commit' 
ted  any  error  in  directing  the  verdict  to  which 
exception  was  taken. 

(Syllabus  by  the  Court) 

ErrOT  from  superior  court,  Paulding  couo' 
ty;    C.  G.  Janes,  Judge. 

Ejectment  by  J.  C.  Harris  and  other» 
against  J.  R.  Cole  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiffs  brln; 
error.    Affirmed. 

W.  A  James,  for  plaintiffs  In  error.  W. 
B.  Splnks  and  J.  S.  James,  for  defendants 
In  error. 

PER  CURIAM.    Judgment  affirmed. 


GARDNER  v.  SWANN. 
(Supreme  (3ourt  of  Georgia.     Dec.  11,  1001.) 

PRIVATE    WAT— OBSTRUCTIONS— EVIDENCE. 
One  who  bases  a  petition  for  the  removal 
of  obstructions  from  a  private  way  solely  upon 
an  alleged  prescriptive  use  thereof  by  himself 
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for  more  than  seven  years,  and  who  fails  to 
prove  such  use,  is  not  entitled  to  a  judgment 
la  his  favor.    This  is  so  for  the  reason  that 
he  does  not  make  out  his  case  as  laid. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Henry  connty; 
EL  J.  Reagan,  Judge. 

Petition  by  T.  G.  Swann  against  W.  A. 
Gardner  to  remove  certain  obstructions. 
Judgment  for  plaintiff,  and  from  an  order 
overruling  petition  for  certiorari  defendant 
brings  error.    Reversed. 

W.  A.  &  T.  X  Brown,  for  plaintiff  In  error. 
J.  F.  Wall,  for  defendant  In  error. 

LUMPKIN,  P.  J.  This  was  a  petition  to 
the  ordinary  of  Henry  county,  by  Swann 
against  Gardner,  to  require  the  latter  to  re- 
move certain  obstructions  from  an  alleged 
private  way  over  the  land  of  the  defendant 
The  second  paragraph  of  the  application  was 
in  these  words:  "Petitioner  has  been  In  con- 
stant and  uniut«Tupted  use  for  seven  years 
of  a  permanent  private  road  over  said  land, 
not  exceeding  fifteen  feet  In  width,  and  no 
l<^;al  steps  have  been  taken  to  abolish  the 
same."  In  the  next  paragraph  of  the  peti- 
tion Hie  location  of  the  alleged  private  way 
Is  set  forth  and  described.  A  trial  was  bad, 
and  as  a  result  thereof  the  ordinary  passed 
an  order  in  the  following  words:  "Upon 
hearing  the  evidence  In  the  above-stated 
case,  and  It  appearing  to  the  court  that  the 
private  way  in  question  has  been  in  the  con- 
tinuous and  uninterrupted  use  of  petitioner 
for  more  than  seven  years  prior  to  the  ob- 
structing of  the  same  as  alleged  in  the  with- 
in application.  It  la  therefore  ordered  by  the 
court  that  said  W.  A.  Gardner  remove  the  ob- 
structions complained  of  from  said  private 
way  within  forty-eight  hours  from  this  date, 
and  that  he  pay  the  costs  of  this  proceed- 
ing." Thereupon  Gardner  sued  out  a  peti- 
tion for  certiorari,  in  which  it  was,  among 
other  things,  alleged  that  the  decision  ren- 
dered by  the  ordinary  was  contrary  to  evi- 
dence. The  certiorari  was  overruled,  and 
Gardner  excepted. 

Upon  a  careful  consideration  of  the  evi- 
dence adduced  before  the  ordinary,  it  ap- 
pears that  the  applicant  failed  to  prove  the 
main  allegation  of  his  petition,  viz.  the  one 
above  quoted.  He  did  not  show  that  he  had 
been  in  the  constaat  and  uninterrupted  use 
of  the  road  over  Gardner's  land  for  more 
than  seven  years  before  presenting  his  peti- 
tion to  the  ordinary.  This  was  absolutely 
essential  to  the  maintenance  of  his  petition. 
Peters  v.  Little,  95  Ga.  151,  22  &  B.  44; 
Clark  V.  Haymans,  110  Ga.  326,  35  S.  E.  323; 
Buchanan  v.  Parks,  111  Ga.  873,  36  S.  E. 
947.  As  will  have  been  observed,  the  plain- 
tiff predicated  his  right  to  have  the  obstruc- 
tions removed  upon  the  ground  that  he  had 
a  prescriptive  right  to  use  the  way  over  the 
defendant's  land.  The  plaintiff  did  not  prove 
his  case  as  laid,  and  therefore  was  not  enti- 
tled to  a  decision  in  his  favor. 


In  the  brief  of  counsel  for  the  defendant 
in  error  the  point  is  made  that  the  case  fell 
under  section  673  of  the  Political  Code,  which 
declares  that  "when  a  road  has  been  used 
as  a  private  way  for  as  much  as  one  year, 
an  owner  ot  land  over  which  It  passes  can- 
not close  It  up  without  first  giving  the  com- 
mon users  of  the  way  thirty  days'  notice  in 
writing,  that  they  may  take  steps  to  have  it 
made  permanrat"  In  this  connection  the 
case  of  Powell  t.  Amoss,  86  Ga.  273,  11  S. 
E.  508,  was  cited  and  relied  on.  There,  how- 
erer,  it  appeared  that  the  applicant  based  ber 
right  to  have  the  obstructions  removed  not 
only  upon  prescription  and  an  alleged  right 
by  purchase,  but  also  upon  the  ground  that 
"under  the  facts  the  defendant  had  no  right 
to  close  the  road  without  giving  her  notice, 
BO  that  she  might  proceed  to  make  it  a 
private  way,  if  It  were  not  already  one." 
See  page  275,  8S  Ga.,  and  page  596,  11  S.  E. 
This  court  accordingly  predicated  its  decision 
upon  the  proposition  that  under  the  evidence 
it  was  clear  that  the  private  way  in  dispute 
had  been  used  by  Mrs.  Amoss  for  more  than 
one  year  before  it  was  obstructed  by  Powell, 
and  therefore  he  had  no  right  to  dose  the 
same  without  giving  her  due  notice  of  his 
Intention  so  to  do.  It  will  thus  be  seen 
that  case  Is  not  In  point  The  present  case 
falls  within  the  provisions  of  section  673 
of  the  P<dltical  Code,  which  reads  as  fol- 
lows: "Whenever  a  private  way  has  been  in 
c<mstant  and  uninterrupted  use  for  seven 
years  or  more,  and  no  legal  steps  have  been 
taken  to  abolish  the  same,  it  shall  not  be 
lawful  for  any  one  to  interfere  with  said 
private  way.**  Plainly,  then,  in  view  of  the 
allegations  of  the  plaintilTs  petition,  he  h.id 
no  right  to  any  relief  except  such  as  could, 
on  proper  proof,  have  been  granted  under 
the  section  last  mentioned. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


BALL  V.  MAPP  et  aL 

(Supreme  Court  of  Georgia.     Dec.   12,  1001.) 

APPEAL  IN  FORMA  PAUPBRI9  —  STATUTHS- 
NUQAtORY  PROVISION— EFFBCT  ON  PROVISO 
—AFFIDAVITS— CONJXJNOTIVB   AIAEQATION. 

1.  The  effect  of  the  act  approved  December 
21,  1897  (Acts  1897,  p.  83),  was  to  declare  that 
an  appeal  in  forma  pauperia  in  any  suit  at  law 
or  proceeding  in  the  court  of  onlinary  could 
only  be  effected  when  the  appellant  deposed  to 
other  facts  required  by  the  statute,  and  that 
owing  to  his  poverty  the  appellant  "is  unable 
to  pay  the  costs  'or'  give  the  security  required 
by  law  in  cases  of  appeal."  The  act  approveU 
December  15,  1900  (Acts  1000,  p.  55).  which 
sought  to  amend  the  act  of  1897  only  by  mak- 
ing its  provisions  applicable  to  "proceedings  in 
the  court  of  ordinary,"  is  nugatory,  and  did 
not  in  any  way  affect  the  terms  of  the  act 
which  it  sought  to  amend.  It  therefore  follows 
that  a  provision  found  in  the  act  of  19(X)  which 
excludes  a  certain  class  of  cases  from  its  opei^ 
atiou  is  without  effect 

2.  The  affidavits  in  the  present  case  having 
been  made  in  the  conjunctive,  and  not  in  the 
disjunctive,  form,  as  required  by  the  statute. 
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dsd  not  hitTe  the  legal  effect  of  enterinr  an 
appeal,  and  should  hare  been  dlsmisged  on  mo- 
tion. 
(Syllabna  by  the  Court) 

Error  from  superior  court.  Butts  county; 
E.  J.  ReagajQ,  Judge. 

Application  by  J.  M.  Ball  for  the  probate 
of  the  will  of  John  L.  Mapp,  deceased,  In 
which  G.  H.  Mapp  and  others  filed  caveat 
for  contest  From  an  order  denying  a  mo- 
tion to  dismiss  an  api)eal  of  the  caveators  to 
the  superior  court  from  a  Judgment  admit- 
ting the  will  to  probate,  the  propounder 
brings  error.    Reversed. 

J.  Branham  and  Dempsey  ft  Mills,  for* 
plaintiff  in  error. 

LITTLE,  J.  Proceedings  were  duly  Insti- 
tuted In  the  court  of  ordinary  of  Butts  coun- 
ty by  Ball,  propounder,  to  probate  the  will 
of  J»hn  L.  Mapp,  deceased,  in  solemn  form. 
A  caveat  was  filed  by  certain  heirs  of  the 
deceased,  and  the  issue  arising  thereon  was 
determined  In  favor  of  the  iwopounder  by 
the  ordinary.  An  appeal  to  the  Biq>erior 
court  of  that  county  was  attempted  to  be 
entered  by  the  caveators.  The  petition  for 
probate  was  filed  on  the  24th  day  of  April, 
1900.  The  caveat  was  filed  July  2d  there- 
after. The  will  was  set  up  by  the  ordinary 
at  the  September  term,  1000,  of  his  court 
The  affidavits  for  appeal  which  were  sepa- 
rately entered  by  the  different  caveators 
were  made  during  the  months  of  September 
and  October,  1900,  and  each  of  the  afildavlts 
recites  that  the  appellants  are  heirs  and 
caveators,  and  are  dissatisfied  with  the  Judg- 
ment and  desire  to  enter  an  appeal  to  the 
superior  court;  that  they  are  advised  that 
they  have  good  cause  of  appeal;  and  that 
owing  to  their  poverty,  they  are  "unable  to 
pay  the  costs  and  give  the  security  requbred 
by  law  in  cases  of  appeal."  When  the  cases 
were  called  In  the  superior  court  the  pro- 
pounder moved  to  dismiss  the  appeals  on  the 
ground  that  no  security  bond  had  been  gly&a 
as  required  by  law,  and  that  the  affidavits  in 
the  appeal  proceedings  were  defective,  in 
that  each  sets  out  that  the  caveators  are 
"unable  to  pay  the  costs  and  give  the  se- 
curity required,"  whereas,  in  order  to  make 
such  appeals  effective,  the  affidavits  should 
ctate,  that  the  caveators  are  unable  "to  pay 
the  costs  or  give  the  security  required  by 
law  in  cases  of  ai^eaL"  No  attempt  was 
made  to  amend  the  affidavits,  but  the  bill 
of  exceptions  recites  that  caveators,  In  re- 
sponse to  the  motion  to  dismiss,  stated  by 
their  counsel  that  the  affidavits  were  inten- 
tionally so  drawn.  The  Judge  overruled  the 
motion  to  dismiss,  and  to  the  Judgment  over- 
ruling the  same  the  propounder  excepted. 
So  the  only  question  which  arises  for  detei^ 
minatlcKi  is  whether  the  affidavits  were  or 
were  not  sufficient 

1.  Section  44G5  of  the  Oivll  Code,  under 
which  these  affidavits  In  forma  pauperis 
wwe  drawn,  provides  that,  in  order  for  such 
40  S.E.— 18 


affidavits  to  be  effective,  tb^  must  ledte 

the  fact  that  owing  to  bis  poverty  the  ap- 
pellant "Is  unable  to  pay  the  costs  and  give 
the  security  required  by  law  In  cases  of  ap- 
peal." By  the  terms  of  section  5124  of  the 
same  Code  the  appeal  affidavit  in  forma  pau- 
peris is  amendable  where  material  words 
have  been  omitted  by  accident  or  mistake. 
However,  no  question  arises  In  this  case  on 
the  right  of  appellants  to  amend,  as  they 
insist  that  the  affidavits  as  made  are  legally 
sufficient  Until  December  21,  1897,  the  re- 
citals required  by  law  in  appeals  entered  in 
forma  pauperis  unquestionably  required  the 
affiant  to  dejKwe  that  he  was  unable  to  pay 
the  costs  "and"  give  the  bond  and  security. 
On  the  last-named  date,  however,  an  act  of 
the  general  assemUy  was  approved  by  the 
governor  under  the  terms  of  which  a  change 
in  this  requirement  was  made.  The  title  of 
that  act  declares  that  it  is  Its  purpose  to 
amend'  this  section  of  the  Code  by  striking 
the  word  "and,"  and  bisertlng  in  lieu  there- 
of .the  word  "or,"  etc.  The  body  of  the  act 
declares  that  the  section  is  amended  by 
striking  the  word  "and,"  In  the  third  and 
sixth  lines  of  the  section,  and  inserting  tn 
its  place  "or,"  etc.,  and  then  proceeds  to  set 
out  in  hsec  verba  the  section  as  it  appears 
when  amended.  In  doing  so,  however,  the 
words  "or  x>roceedlngs  in  the  court  of  ordi- 
nary," whicfa  were  a  part  of  the  Code  sec- 
tion, were  omitted,  and,  as  therein  set  out 
the  section  as  amended  seemed  only  to  apply 
(In  words)  to  suits  at  law.  By  an  act  of  the 
general  assembly  approved  December  16, 
1900  (Acts  1900.  p.  65),  which  is  enUtled  "An 
act  to  amend  an  act  entitled  'An  act,  to 
amend  section  4466  of  the  Code  of  1895,' 
♦  *  ♦  approved  Dec.  21,  1897,"  etc.,  two 
provisions  are  made:  First,  that  the  words 
"or  proceedings  In  the  court  of  ordinary"  be 
added  to  the  section  as  set  out  In  the  amend- 
ing act  of  1897,  so  that  by  operation  of  tbe 
act  of  1900  these  words  would  be  Included  in 
the  section  recited.  Just  as  they  appeared  in 
tbe  original  Code  section;  secmd,  it  is  pro- 
vided that  "this  act  shall  not  apply  to  pro- 
ceedings now  pending  in  the  court  of  ordi- 
nary, or  in  the  sui)erior  court  on  the  appeal 
from  the  court  of  ordinary."  In  the  case  of 
Abemathy  v.  Mitchell,  113  Oa.  127,  38  S.  E. 
803,  the  question  arose  whether  the  recital 
In  the  body  of  the  act  of  1897  which  set  out 
the  section  of  the  Code  as  amended,  and 
from  which  the  words  "or  proceedings  from 
the  court  of  ordinary"  were  omitted,  had 
the  effect  of  confining  the  appeals  referred 
to  In  the  act  of  1897  to  suits  at  law,  and  ex- 
cluded from  its  operation  proceedings  in  the 
court  of  ordinary.  It  was  there  ruled  that 
the  act  of  1897  which  amended  section  4465 
of  the  Civil  Code  did  not  have  the  effect  of 
striking  therefrom  the  words  "or  proceed- 
ings from  the  court  of  ordinary,"  although 
the  recital  In  that  act  as  to  how  the  section 
would  read  after  making  specified  changes 
therein  was,  because  of  an  omission  of  these 
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words  from  the  transcript  of  the  amended 
section,  erroneous.  So,  under  this  adjudi- 
cation, It  appears  that  the  only  change  that 
was  effected  In  section  4465  of  the  Code  by 
the  amendatory  section  of  1897  was  to  re- 
quire affidavits  in  forma  pauperis  on  appeal 
from  any  suit  at  law  or  proceeding  In  the 
court  of  ordinary  to  recite  that,  because  of 
their  poverty,  appellants  were  unable  to  pay 
the  costs  "or"  give  the  security  required  \a 
cases  of  appeaL  Such  were  the  require- 
ments of  the  statute  at  the  time  the  afSda- 
Tits  In  the  present  case  were  filed  for  the 
purpose  of  eftectlng  appeals;  for,  as  has 
been  before  remarked,  these  affidavits  were 
made  in  September  and  October,  1900,  before 
the  passage  of  the  act  of  December  15,  1900. 
The  affidavits  In  the  present  case,  being  In 
the  conjunctive,  were  not,  what  made.  In 
accordance  with  the  requirements  of  the 
statute,  and,  unless  saved  by  some  other 
provision  of  law,  they  were  not  sufficient  to 
sustain  an  appeal. 

2.  It  Is,  however,  claimed  by  appdl&nts 
that  the  Judgment  of  the  court  below  in 
refusing  to  dismiss  the  appeals  was  correct, 
because  of  the  proviso  In  the  act  of  1900; 
this  provision  being  that  the  t^ms  of  this 
act  shall  not  apply  to  caxes  pending  In  the 
court  of  ordinary  or  on  appeal  from  the 
court  of  ordinary  in  the  superior  court  It 
is  reasoned.  Inasmuch  as  the  act  of  1900  Is 
amendatory  of  the  act  of  1897,  which  chan- 
ged the  required  allegation  of  inability  to 
pay  the  costs  and  give  security  from  the 
conjunctive  to  the  disjunctive  form,  that  the 
change  provided  Is  not  applicable  to  the  class 
of  cases  embraced  In  the  proviso  of  the  act 
of  1900  which  were  pending  at  the  date  of  its 
passage,  and  that  It  follows  that  at  the  time 
the  Judgment  refusing  to  dismiss  the  appeal 
was  rendered— February,  1901— the  terms  of 
the  act  of  1897,  requiring  the  disjunctive 
form,  were  not  applicaUe  to  this  case.  In 
other  words,  that  notwithstanding  the  fact 
that  at  the  time  the  appeals  were  entered 
the  law  required  affidavits  of  this  nature  In 
snch  a  case  to  be  in  the  disjunctive,  and  not 
In  the  conjunctive,  form,  yet  by  a  subsequent 
enactment  this  provision  of  the  law  was  ren- 
dered Inapplicable  to  this  case.  We  are 
fully  prepared  to  concede  that  where  the 
terms  of  an  enactment  prescribe  a  partlcu- 
lar  manner  in  which  an  act  may  be  lawfully 
done,  and  subsequently  by  an  amendatory 
act  tile  provisions  of  the  law  so  declared  are 
made  Inapplicable  to  certain  persons  or  a 
certain  class  of  cases,  the  effect  of  the  act 
as  amended  Is,  from  the  date  of  the  amend- 
ing act,  to  restrict  the  application  of  the 
rules  prescribed  in  the  original  enactment 
or  law  to  the  persons  or  cases  not  excepted 
by  the  amendatory  act  With  this  conces- 
sion, we  come  to  examine  the  act  of  1900  for 
the  purpose  of  applying  Its  provisions,  and 
we  find  that  the  only  enactment  therein 
made  was  to  restore  to  section  4465  of  the 
Code  the  provision  that  there  may  be  an  ap- 


peal In  forma  pauperis  from  a  Judgment  ren- 
dered In  proceedings  before  the  court  of  or- 
dinary. But  before  the  passage  of  the  act 
of  inOO  section  4465  fully  authorized  such 
appeals  from  the  court  of  ordinary,  and  the 
act  of  1897  did  not  change  the  section  in  this 
particular.  Therefore  the  act  added  nothing 
to  the  section,  and  gave  no  right  which  did 
not  exist  before.  It  was  therefore  nugatory 
■o  far  as  the  enacting  clause  Is  concerned. 
But  to  this  enacting  clause  is  added  the  pro- 
viso that  this  act  (1900)  should  not  apply  to 
proceedings  then  pending,  either  In  the  court 
of  ordinary,  or  on  appeal  in  the  superior 
court  from  the  court  of  ordinary.  Inasmuch 
as  the  act  added  nothing  to  the  section, 
created  no  new  right  and  made  no  limitation 
by  Its  enactment  the  proviso  could  have  no 
effect  because  the  proviso  refers  directly 
to  what  was  enacted.  Had  the  act  contained 
a  declaration  that  the  act  of  1897  should  not 
apply  to  such  cases,  then  its  effect  would 
have  been  to  limit  the  change  made  in  the 
section  of  the  Code  to  a  certain  class  of 
cases.  But  inasmuch  as  the  act  itself  really 
prescribes  no  change  in  the  law,  and  the 
proviso  simply  declares  that  Its  enactment 
shall  not  operate  on  a  certain  class  of  cases, 
the  effect  Is  that  nothing  is  limited  by  the 
act  of  1900,  and  for  a  solution  of  the  ques- 
tion presented  we  are  remitted  to  the  law  as 
It  stands  unaffected  by  the  act  of  1900. 
Clearly,  under  the  terms  of  the  act  of  1897, 
the  affidavits  for  appeal  In  forma  pauperis 
In  the  present  case,  being  in  the  conjunctive, 
and  not  In  the  disjunctive,  do  not  meet  the 
requirements  of  the  statute  law,  and  should 
have  been  dismissed. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


MANLY  BLDO.  CO.  v.  NEWTON  et  at 

(Supreme   CV>urt  of   Georgia.     Nov.    7,    1901.) 

COUNTIBS-COURT  HOUSB  —  ERECTION  —  CON- 
TRACT—INJUNCTION—BIDS —  ADVBRTISINO  - 
NBCBSSITT— NOnCB  TO  BIDDERS— VALIDITT- 
PROPOSALS  —  CHANGE  —  RBADVERTISINO - 
TAXPAYBaiS'  RIGHTS  —  LACHES  —  COUNTT 
DEBT. 

1.  County  authorities  whose  duty  it  ia  to  con- 
tract for  the  erection  of  a  court  house  or  other 
public  structure  may,  under  Pol.  (>>de,  {  ^ii. 
after  advertlsine  as  is  provided  in  section  345 
thereof,  cause  the  work  to  be  done  "by  letting 
out  the  contract  therefor  to  the  lowest  bidder, 
at  public  outcry-,  before  the  conrt-'honae  door": 
or  such  authorities  may,  either  in  the  first  in- 
stance, or  after  having  undertaken  to  let  the 
contract  at  public  outcry,  and  rejecting  all 
bids  received,  have  the  work  done  "by  con- 
tract or  sealed  proposals."  When,  however, 
the  latter  method  is  pursued,  an  indlspenstiMo 
prerequisite  to  the  making  of  a  lawful  and 
valid  contract  Is  the  Inviting  of  offers  or  pro- 
posals by  advertising  in  accordance  with  the 
section  last  above  named. 

2.  A  notice  which  merely  declares  that  "pay- 
ments are  to  be  made  in  cash,  and  at  such 
times  as  may  be  agreed  upon  by  the  contract- 
or, ordinary,  and  architects,"  does  not  meet 
the  requirement  of  that  section,  which  pre- 
scribes that  the  notice  therein  provided  for 
shall  embrace  such  particnlai*  as  will  enable 
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the   public  to  know  the  "terms   and   time   of 
payment" 

3.  When  an  ordinary  advertises  for  sealed 
proposals  for  the  erection  of  a  court  house, 
and.  after  receiylng,  considering,  and  rejecting 
all  such  as  are  presented  to  him,  makes  chan- 
ges in  the  plans  and  specifications  of  the  pro- 
posed bnilding,  which  In  substantial  respects 
vary  its  character  and  materially  affect  its 
cost,  he  cannot,  without  further  advertising, 
lawfully  accept  new  proposals  for  the  construc- 
tion of  the  building,  and  award  a  contract 
therefor. 

4.  Taxpayers  certainly  may,  within  a  rea- 
sonable time  after  such  contract  has  been  let, 
Invoke  equitable  aid  to  enjoin  the  enforcement 
of  the  same  for  a  noucompliance  with  the  law 
in  the  letting,  and  can  in  no  view  be  regarded 
as  in  laches  in  this  particular  when  steps  look- 
In;  to  that  end  are  taken  within  a  period  of 
time  less  than  a  calendar  month  from  the  date 
TThen  the  contract  is  entered  upon  the  proper 
minutes. 

5.  County  authorities  may,  without  being 
said  to  create  a  debt,  within  the  meaning  of 
the  constitution,  contract  for  the  building  of  a 
court  house,  to  be  paid  for  out  of  available 
funds  in  the  treasury,  or  with  the  proceeds  of 
taxes  tliat  have  been,'  or  may  lawfully  be,  lev- 
ied during  the  year  in  which  the  contract  is 
made. 

(Syllabns  by  the  Court) 

Brror  from  superior  court,  Tattnall  coun- 
ty;   B.  D.  Evans,  Judge. 

Suit  by  D.  C.  Newton  and  others  against 
the  Mnnly  Building  Company  and  another 
to  restrain  the  construction  of  a  court  house. 
Vrom  a  judgment  in  favor  of  plaintiffs,  de- 
fendant company  brings  error.    Affirmed. 

Felder  &  Rountree  and  T.  W.  Hardwlck. 
for  plaintiff  in  error.  W.  G.  Wamell,  Jas. 
K.  Hines,  R.  L.  Gamble,  and  R  J.  Giles,  for 
defendants  In  error. 

LITTLE,  J.  Newton  and  others,  averring 
themselves  to  be  residents  and  taxpayers  in 
the  county  of  Tatnall,  filed  a  petition,  in 
Tt-hlcb  Alexander,  as  ordinary  of  that  coun- 
ty, and  the  Manly  Building  Company,  were 
made  defendants.  The  petitioners  prayed, 
after  making  certain  allegations,  that  the 
defendants  be  enjoined  from  performing  and 
carrying  out  a  certain  contract  which  bad 
tlieretofore  been  entered  into  between  them 
for  the  construction  of  a  court  bouse  for  the 
county  of  Tatnall  at  ReidsvIUe,  in  said  coun- 
ty, and  that  said  contract  be  decreed  to  be 
Told  and  of  no  force,  and  for  general  relief. 
Tbe  record  discloses  the  following  to  be  the 
facts  in  relation  to  tbe  execution  of  that 
contract:  The  grand  jury,  at  tbe  April  term 
of  the  superior  coiu-t  of  that  county,  recom- 
mended that  the  ordinary  proceed  at  once  to 
let  the  contract  for  the  building  of  a  new 
court  house  at  Reldsville,  not  to  exceed  in 
cost  the  sum  of  $30,000.  On  April  10,  1001, 
in  order  to  carry  Into  effect  that  recommen- 
dation, the  ordinary  caused  to  be  published, 
as  provided  by  law,  the  following  notice: 
"Notice  to  Contractors.  Sealed  proposals 
will  be  received  by  the  ordinary  of  Tatnall 
county  at  his  ofHce  In  tbe  court  house,  Relds- 
ville. Georgia,  up  to  12  o'clock  noon,  Tues- 
day, June  lltb,  1001,  for  the  furnishing  of 


all  material  and  labor  In  the  erection  of  a 
county  court  house  for  Tatnall  county.  All 
the  plans  and  specifications  are  on  file  at  the 
ordinary's  ofllce  at  Reldsville,  Georgia,  and 
also  on  file  at  the  office  of  the  arcliitects,  J. 
W.  Golucke  and  Company,  4th  floor.  Temple 
Court,  Atlanta,  Georgia,  where  they  can  be 
seen  by  prospective  bidders.  The  building 
will  be  two  and  one-balf  stories  high,  about 
60x125  feet  in  size,  constructed  of  brick, 
stone,  terra  cotta,  and  iron.  The  first  floor 
will  contain  the  county  offices  and  vaults  for 
records.  The  second  floor  will  contain  the 
court  room,  jury  rooms,  judge's  room,  wit- 
ness rooms,  etc.  Payments  are  to  be  made 
in  cash,  and  at  such  times  as  may  be  agreed 
upon  ny  the  contractor,  ordinary,  and  archi- 
tects. Each  contractor  must  inclose  in  bis 
bid  a  cme  thotisand  dollar  certified  check, 
made  payable  to  tbe  ordinary  of  Tatnall 
county,  as  a  guaranty  that  he  will  enter  Into 
contract  at  his  bid,  and  give  a  good  and  sol- 
vent bond,  by  a  surety  bond  company  au- 
thorized to  do  business  in  the  state  of  Geor- 
gia, In  double  the  amount  of  his  bid,  with- 
in twenty  days  after  said  contract  is  award- 
ed him,  and,  on  his  failure  to  comply  -with 
these  terms,  the  said  cbeck  to  revert  to  the 
county  as  liquidated  damages.  Tbe  right  is 
reserved  to  reject  any  and  all  bids.  By  or- 
der of  the  ordinary,  sitting  for  county  pur- 
poses, this  the  10th  day  of  AprU,  1901."  It 
appears  that  there  was  in  the  treasury  of 
Tatnall  county  at  that  time  the  sum  of  $12,- 
500  available  for  the  purpose  of  paying  in 
part  for  the  construction  of  tbe  court  house. 
On  May  28tb  tbe  ordinary  passed  and  en- 
tered on  bis  minutes  an  order  reciting  the 
fact  that  as  the  grand  jury  at  the  April  term, 
1901,  of  the  superior  court,  in  addition  to 
authorizing  the  levy  of  $1  as  taxes  on  each 
flOO  worth  of  taxable  property  In  the  county 
for  the  purpose  of  raising  the  state  and  coun- 
ty taxes  for  tbe  year  1901,  also  authorized  a 
levy  to  raise  a  sufficient  fund  to  build  and 
erect  a  new  court  house.  It  was  ordered  that, 
in  addition  to  such  taxes  for  ordinary  pur- 
poses, an  amount  be  added  thereto  "sufficient 
to  raise  and  pay  for  the  erection  of  a  new 
court  bouse  for  said  county;  •  •  •  that 
at  the  next  regular  September  term  of  Tat- 
nall court  of  ordinary,  1901,  that  tbe  ordinary 
proceed  to  assess  the  proper  rate  to  raise  all 
the  necessary  funds  for  county  purposes, 
•  •  •  and  also  to  assess  an  extra  per  cent 
or  rate  to  raise  a  court-house  fund  sufficient 
to  pay  for  the  erection  and  building  of  a 
new  court  house  for  said  county."  It  also 
appears  that  subsequently  to  the  date  of  this 
order  It  was  ascertained  that  the  taxable 
property  of  Tatnall  county  for  the  year  1901 
amounted  to  $3,712,745,  and  that  the  tax 
rate  for  tbe  year  1001,  Including  state  and 
connty  taxes,  and  the  fond  of  $15,500  neces- 
sary to  be  raised  during  the  year  1901  to 
build  the  court  house,  would  fix  the  tax  rate 
at  $1.30  on  each  $100  of  property  values  In 
the  county.     On  the  12tb  of  June,   before 
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any  bids  were  received,  the  Manly  Building 
Company  Bubmltted  to  the  ordinary  a  modi- 
fication of  the  original  specifications,  frbich 
contemplated  the  use  of  leea  expensive  ma- 
terial in  certain  partlcnlars  named,  and  re- 
duced the  size  of  the  rooms  in  the  proposed 
building  as  they  appeared  in  the  original 
plans,  etc.  Two  sealed  proposals  were  re- 
ceived for  the  construction  of  the  building 
under  both  the  original  and  the  modified 
plans.  One  of  these  was  from  Barber  & 
Thurman,  offering  to  construct  the  building 
under  the  original  plans  for  4^,587,  or  |29,- 
388  under  the  modified  plans.  The  other  was 
from  the  Manly  Building  Company,  proposing 
to  do  the  same  worl:  under  the  original  spec- 
ifications for  ¥34,987,  and  under  the  modified 
plans  for  $27,750,  and  offering,  in  addition, 
to  repair  and  repaint  the  common  Jail  of  the 
county  without  extra  charge.  Having  con- 
sidered  these  proposals,  the  ordinary  award- 
ed the  contract  to  the  Manly  Company  at  the 
snm  proposed  by  that  firm  under  the  modified 
plans  and  specifications,  and  the  formal  con- 
tract was  executed;  the  contractors  fumish- 
ing  a  bond  In  the  amount  provided  by  law, 
giving  as  security  a  surety  company  author- 
ijsed  to  do  business  in  this  state.  Following 
the  execution  of  this  contract  the  old  court 
house  wRs  moved,  the  contractors  entered 
upon  the  work,  purchased  large  quantities 
of  material,  put  a  force  of  hands  to  work 
preparing  the  foundations,  and  expended 
large  sums  of  money  In  preparing  to  execute 
the  contract,  etc.  These  and  other  facts 
were  made  to  appear  to  the  Judge  at  the 
hearing.  He  decided  that  the  notice  Inviting 
sealed  proposals  was.  In  law,  InsufiSdent,  and 
that  therefore  the  contract  between  the  coun- 
ty and  the  Manly  Company  was  invalid.  He 
further  ruled  that  the  changes  made  in  the 
plans  and  specifications  were  material  and 
unauthorized,  and  that  the  ordinary  could 
not  let  the  contract,  after  making  these  chan- 
ges, without  readvertlslng  for  proposals;  and 
an  injunction  was  granted  restraining  the 
defendants  from  performing  and  carrying  out 
the  contract,  and  from  building  the  court 
house  under  the  contract  which  had  been 
executed.  He,  howeva:,  refused  to  enjoin 
the  ordinary  from  raising  and  levying  a  tax 
sufficient  to  construct  the  court  house,  but 
adjudged  that  the  tax  levy  sufilclent  for  that 
purpose  must  be  made  before  any  contract 
for  the  building  should  be  let  The  Manly 
Company  excepted,  and  assigned  as  error  the 
ruling  that  the  notice  did  not  state  the  time 
and  terms  of  payment  with  sufficient  full- 
ness; the  Judge  ruling  that  the  changes  made 
in  the  plans  and  specifications  were  ma- 
terial and  unauthorized,  and  that  the  ordinary 
could  not  let  the  contract  after  makhig  said 
changes  without  readvertising  for  sealed  pro- 
posals; the  granting  of  the  injunction;  and 
the  ruling  that  the  tax  levy  must  be  made 
before  any  contract  for  building  the  court 
bouse  could  be  let. 
1.  It  l8  contended  on  the  part  of  the  plain- 


tiff In  error  that,  under  the  facts  contained 
In  the  record,  the  ordinary  complied  fully 
with  the  law  regulating  the  method  of  mak- 
ing contracts  for  the  erection  of  a  court 
house,  and  that  the  statute  in  this  regard  in 
merely  advisory  or  directory,  and  not  man- 
datory. By  an  act  of  the  general  assembly 
approved  S^tember  29,  1879  (Acts  1878-79, 
p.  159),  the  manner  of  letting  contracts  to 
build  or  repair  public  buildings  in  the  sev- 
eral counties  of  this  state,  costing  $300  or 
more,  was  changed,  and  certain  rules  for 
such  construction  were  prescribed.  It  was 
therein  declared  that  It  should  be  unlawful 
to  let  out  any  contract  for  the  building  or 
repairing  of  any  public  work  unless  certain 
provisions  of  the  act  were  complied  with, 
and  that  any  contractor  doing  or  having  done 
any  work  of  that  kind  (where  the  cost  of 
the  same  was  $300  or  more)  in  any  other 
manner  than  that  prescribed  should  not  be 
entitled  to  receive  any  pay  therefor.  Inas- 
much as  the  act  declares  that  it  shall  be  un- 
lawful to  have  the  work  done  In  any  other 
manner  than  as  prescribed,  and  that  no  con- 
tractor shall  receive  pay  for  any  work  not 
done  In  the  manner  prescribed.  Its  provisions 
are  certainly  more  than  advisory  and  di- 
rectory. They  are  mandatory.  The  proceed- 
ings required  to  be  followed  In  letting  out 
the  construction  of  a  public  work  b7  the  orig- 
inal act  are  substantially  these:  When  it 
becomes  necessary  to  build  or  reiiair  any 
comrt  house  or  other  public  work,  the  proper 
autborldee  should  cause  the  same  to  be  done, 
by  letting  out  the  contract  to  the  lowest 
bidder  at  public  outcry  before  the  court-house 
door,  after  due  advertisement.  By  an  act 
approved  September  29,  1881  (Acts  1880-Sl. 
p.  183)  the  original  act  was  amended  by  add- 
ing the  following;  "Provided,  that  sodi  conn- 
ty  authorities  shall  have  authority  to  reject 
any  and  all  bids  at  said  public  letting;  and 
If  In  their  discretion  the  public  interest  and 
economy  require  It,  such  county  anttiotlties 
may  build  or  repair  any  public  tmildings. 
bridges,  causeways,  or  other  public  pn^erty 
in  the  county,  by  contract  or  sealed  propo- 
sals, to  be  invited  under  the  same  provisions 
as  to  specifications  and  like  informations  as 
are  provided  in  this  act."  See  Pol.  Code,  S 
844.  It  will  be  noted  that  no  part  of  the 
act  of  1879  which  prescribed  the  manner  In 
which  these  contracts  shall  be  let  was  re- 
pealed by  the  amendatory  act  The  only 
change  made  was  the  addition  of  a  provision 
that  when  a  contract  Is  sought  to  be  let  In 
the  manner  pointed  out  In  the  original  act 
the  county  authorities  may  reject  any  and 
all  bids,  and  by  providing  an  additional  way 
for  the  letting  of  these  contracts.  The  pro- 
vision allowing  the  county  to  reject  any  and 
all  bids  was  found  to  be  necessary,  we  sup- 
pose, because  of  the  fact  that  by  a  com- 
bination between  bidders  at  a  public  letting. 
the  county  might  be  forced  to  pay  a  price 
largely  beyond  the  value  of  the  work,  and 
therefore  be  subject  to  imposition;    hence^ 
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for  the  protection  of  a  coonty,  came  the 
enactment  of  the  provision  giving  the  right 
to  reject  any  and  all  bids  at  such  letting. 
If  all  bids  were  rejected,  without  ni<»-e,  there 
would  be  no  way  of  letting  a  contract  of  the 
character  indicated,  except  by  a  renewed  ef- 
fort to  let  In  the  same  way;  and  a  con- 
tinued combination  between  bidders  might 
have  the  effect  either  to  delay  or  prevent 
the  work.  To  obviate  this  result  the  amen- 
datory  act  further  provided  that  the  county 
authorities  might.  In  their  discretion,  when 
the  public  Interest  and  economy  required  it, 
provide  for  such  work  by  contract  or  sealed 
proposals.  It  is  contended  by  plaintiffs  In 
error  that  the  words  of  the  amendatory  act 
gave  authority  to  an  ordinary,  when  the 
management  of  county  affairs  is  vested  in 
him,  to  absolutdy  contract,  within  his  dis- 
cretion, for  the  erection  of  a  court  house. 
On  the  other  hand,  it  is  contended  for  the 
defendant  In  error  that  In  all  cases  the  ordi- 
nary must  first  proceed  to  let  out  the  con- 
tract for  the  construction  of  the  court  house 
to  the  lowest  Udder,  under  the  terms  of  the 
act  of  1879,  and.  In  the  event  that  he  re- 
jects any  and  all  bids  made  at  sucb  letting, 
that  he  Is  only  then  Invested  with  the  power 
to  Invite  sealed  proposals  for  the  construc- 
tion of  the  building.  Neither  of  these  c<»i- 
tentions  is  sound.  It  was  not  the  purpose  of 
the  general  assembly,  as  expressed  by  the 
amendatory  act  of  1881,  to  take  away  from 
»n  ordinary  the  power  of  letting  out  the  con- 
tract to  the  lowest  bidder  at  public  outcry, 
but  It  was  the  evident  Intention  of  the  law- 
makers to  invest  him,  under  certain  circum- 
stances, with  an  additional  power  in  refer- 
ence to  the  construction  of  public  works; 
that  is,  to  invite  sealed  proposals.  It  was 
not  the  purpose  of  the  amending  act  to  give 
such  authorities  any  power  to  erect  a  court 
bouse  by  a  contract  in  their  discretion,  and 
-without  advertisement  and  opportunity  for 
competitive  bids.  The  act  of  1881  declares 
expressly  that  snch  contract  or  sealed  pro- 
posals shall  be  Invited  under  the  same  pro- 
visions as  to  specifications  and  like  informa- 
tion as  are  set  out  in  the  original  act.  Not 
only  Is  this  the  grammatical  construction  of 
the  proviso  added  by  the  act  of  1881,  but 
sticb  a  construction  preserves  the  benefit  of 
what  was  sought  to  be  obtained  by  the  orig- 
inal act,  which  was  left  in  force,— competi- 
tion In  bidding.  The  plain  meaning  of  the 
first  section  of  the  act  as  amended  Is  that 
county  authorities  may,  after  due  advertise- 
ment, cause  a  court  house  to  be  built  by 
letting  out  the  contract  therefor  to  the  low- 
est bidder  at  public  outcry  before  the  court- 
house door,  or  they  may  advertise  for  sealed 
proposals  for  the  erection  of  the  building, 
and  let  the  contract  thereunder.  They  may 
do  either  in  the  first  instance,  or  they  may. 
If  they  have  undertaken  to  let  the  contract 
to  the  lowest  bidder  before  the  court-house 
door,  and  have  rejected  all  bids,  then  pro- 
ceed to  advertise  for  sealed  proposals.    But 


in  no  event  can  a  contract  lawfully  be  en- 
tered Into  for  the  erection  of  such  building 
except  after  the  advertisement  provided  by 
the  act  These  provisions  of  the  act  must 
be  compiled  with  in  order  to  make  a  valid  . 
contract  While  an  Immaterial  varlatlou 
wonid  not  have  the  effect  to  annul  the  same, 
the  provisions  prescribed  must  be  substan- 
tially met 

2.  Another  provision  of  the  act  of  1879  de- 
clares that,  whenever  the  contract  Is  likely 
to  cost  a  sum  greater  than  $S,000,  the  proper 
officers  shall  give  notice  In  the  public  gazette 
wherein  the  sheriff's  sales  are  advertised, 
once  a  week  for  eight  weeks,  and  by  posting 
a  written  notice  at  the  court-house  door  for 
a  like  time,  which  notice  and  advertisement 
shall  embrace  such  details  and  specifications 
as  will  enable  the  public  to  know  and  under- 
stand the  character  ot  the  work  to  be  done, 
and  the  terms  and  time  of  payment  It  was 
ruled  by  this  court  in  the  case  of  Dyer  v.  Er- 
wln,  106  Ga.  845,  33  S.  E.  63,  that  "where 
county  commissioners  invite  proposals  for 
the  erection  of  a  public  building  to  cost 
^00.00  or  more,  and  the  terms  and  time 
of  payment*  are  not  stated  in  the  notice  and 
advertisement  a  contract  made  in  accord- 
ance with  a  bid  submitted  under  such  de- 
fective notice  and  advertisement  is  illegal." 
As  will  be  seen  by  a  reference  to  the  copy 
of  the  notice  found  in  the  recital  of  facts 
above,  the  terms  and  time  of  payments  are 
stated  to  be  as  follows:  "Payments  are  to 
be  made  in  cash  and  at  such  times  as  may 
be  agreed  on  by  the  contractor,  ordinary, 
and  architects."  This  notice  entirely  falls 
to  come  up  to  the  requirements  of  the  stat- 
ute. Under  it  the  public  cannot  know  the 
time  when  the  payments  are  to  be  mada 
The  terms  are  cash,  but  the  time  of  the  pay- 
ments of  the  cash  Is  left  Indefinite.  The 
statute  requires  that  not  only  the  terms,  but 
also  the  time,  should  be  definite.  It  was 
ruled  by  this  court  In  the  case  of  Butts  v. 
Little,  68  Ga.  272,  that  a  contract  for  the 
orectlon  of  a  building  at  a  specified  i^ce, 
which  was  to  be  completed  by  a  certain 
time,  and  payment  for  which  was  to  be 
made  as  the  work  progressed,  on  estimates 
to  be  made  by  certain  architects,  less  IS  per 
cent,  was.  In  effect,  a  contract  to  pay  the 
price  agreed  on  by  the  date  of  completion  as 
fixed.  There  the  building  was  to  be  com- 
pleted by  a  certain  date,  and  for  a  specified 
price,  and  payments  were  to  be  made  as  the 
work  progressed,  to  be  based  upon  estimates 
to  be  made  by  the  architects,  less  15  per 
cent  Had  the  notice  under  consideration 
embraced  such  specifications  as  these.  It  Is 
probable  that  the  requirements  of  the  stat- 
ute would  have  been  met,  because,  the  price 
having  been  named,  the  completion  of  the 
building  fixed  at  a  given  date,  and  the  man- 
ner of  estimating  the  value  of  the  work  as 
It  progressed,  and  payments,  less  IB  per 
cent,  to  be  made  on  such  value,  both  the 
tenna  and  time  of  payment  would  be  fixed 
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with  reasonable  certainty.  In  the  present 
case,  however,  payments  are  to  be  made  at 
a  time  In  the  fntnre  to  be  agreed  on  by  cer- 
tain named  parties.  This  time  might  be  at 
jthe  completion  of  the  work,  or  before  that 
time,  and  it  is  equally  as  possible  for  It  to 
be  at  an  Indefinite  time  after  completion. 
While  the  ordinary  doubtless  had  in  mind, 
when  he  framed  this  notice,  that  the  pay- 
ments were  to  be  made  as  the  work  pro- 
gressed, by  agreement  between  the  several 
parties  named,  still  he  did  not  say  so;  and 
the  public,  therefore,  were  unable  to  ascer- 
tain from  this  published  notice  the  time  of 
payment.  Inasmuch  as  this  notice  was  a 
requisite  to  a  valid  contract,  and  the  time  of 
payment  was  by  the  notice  left  indefinite, 
any  contract  made  under  it  was  Invalid. 

3.  It  is  claimed  that  this  contract  is  in- 
valid for  the  reason  that  the  ordinary,  after 
baring  advertised  for  sealed  proposals  to 
erect  the  court  house,  and  after  receiving 
and  considering  the  proposals  submitted  to 
him,  made  certain  changes  In  the  plans  and 
specifications  of  the  proposed  building, 
which  were  material,  substantially  reducing 
the  size  of  the  building,  and,  without  fur- 
ther advertisement,  let  out  the  contract  to 
the  Manly  Building  Company  under  the 
changed  specifications.  That  such  changes 
in  the  original  plans  and  specifications  were 
made  is  practically  admitted,  and  that  the 
contract  relied  on  was  to  construct  the  build- 
ing under  these  changed  plans  appears  by 
the  evidence.  The  grand  Jury  recommended 
the  construction  of  the  building  at  a  cost 
not  exceeding  $30,000,  and,  when  the  ordi- 
nary received  proposals  for  the  construc- 
tion of  the  building  according  to  the  plans 
and  specifications  which  had  been  prepared, 
it  was  ascertained  that  the  bids  for  such 
construction  exceeded  the  amount  recom- 
mended by  the  grand  Jury,  and,  in  order  to 
get  within  this  amount,  such  changes  were 
made.  These  changes  were  certainly  mate- 
rial. They  reduced  somewhat  the  size  of 
the  building,  made  material  changes  In  the 
dimensions  of  certain  rooms,  and  changed 
material  of  the  building  originally  specified 
to  that  which  was  less  costly.  The  differ- 
ence In  cost  under  the  original  and  modified 
plans  was  about  $7,000.  It  appears,  also, 
that  these  modifications  of  plans  were  not 
made  until  the  day  of  the  letting  under  the 
notice  originally  made  for  sealed  proposals. 
We  must  rule  Uiat,  under  the  statute  which 
prescribes  the  manner  In  which  such  con- 
tracts shall  be  advertised,  no  legal  contract 
could,  under  the  circumstances  stated,  have 
been  made  for  the  construction  of  the  build- 
ing under  the  modified  plans  and  specifica- 
tions, without  renewed  notice,  and  a  read- 
vertlsement  inviting  proposals  under  the 
changed  plans  and  specifications.  The  act 
of  1879  (codified  in  Pol.  Code,  {  345),  after 
prescribing  for  advertisement  and  notice, 
and  declaring  that  such  notice  and  adver- 
tisement shall  embrace  details  and  specifi- 


cations sufliclent  for  the  public  to  be  in- 
formed of  the  extent  and  character  of  the 
work  to  be  done,  further  provides  that  the 
officer  having  the  letting  of  such  contract 
shall  make  out  and  post  conspicuously  In  his 
office  complete  and  minute  specifications  of 
the  proposed  public  work,  which  shall  be 
open  to  inspection.  Conceding  that  this  was 
done  as  to  the  original  plans  and  specifica- 
tions, confessedly  it  was  not  done  as  to  the 
modified  plans  and  specifications.  It  Is  nec- 
essary that  complete  and  minute  specifica- 
tions for  the  proposed  public  work  shall  be 
so  posted,  and  the  whole  spirit  of  the  act 
confines  proposals  for  the  work  to  the  plans 
and  specifications  thus  posted.  Inasmuch 
as  no  contract  can  be  lawfully  made  for  a 
work  the  plans  and  specifications  of  which 
are  not  posted,  and  there  was  no  notice  or 
advertisement  nor  posting  in  relation  to  the 
modified  plans  and  specifications,  no  valid 
contract  could  have  been  entered  into  under 
such  modified  plans  and  specifications. 

4.  It  was  further  insisted.  Inasmuch  as  de- 
fendants in  error  had  full  notice  of  the  ad- 
vertisement and  making  of  the  contract, 
that,  having  waited  until  the  contractors 
had  incurred  a  great  expense  and  done  very 
considerable  work  in  furtherance  of  thefar  un- 
dertaking (all  of  which  was  accepted  by  thv 
county),  and  delayed  their  complaint  until 
the  contractors  would  be  greatly  injured, 
they  were  guilty  of  laches,  and  were  estop- 
ped from  complaining.  Even  if  we  were  to 
assume  that  a  taxpayer  would  be  estopped  at 
any  time  from  seeking  to  set  aside  an  Illegal 
contract  made  by  the  county  in  which  he  re- 
sides, the  facts  of  this  case  show  that  such 
a  doctrine  cannot  be  applied  to  the  defend- 
ants In  error.  The  contract  was  executed 
on  the  12th  day  of  June,  1901.  By  Pol.  Code, 
i  343,  it  is  expressly  declared  that  all  con- 
tracts entered  into  by  the  ordinary  with 
other  persons  hi  behalf  of  the  county  must  be 
In  writing,  "and  entered  on  their  minutes." 
The  record  in  this  case  shows  that  this  con- 
tract was  not  entered  on  the  minutes  of  the 
ordinary  until  August  2,  1901,  and  plaintiffs' 
petition  was  filed  August  19,  1901,-17  days 
after  the  contract  had  been  so  entered.  The 
entry  on  the  minutes  gave  authoritative  in- 
formation that  the  contract  had  been  made, 
and  this  seems  to  be  the  only  way  In  which 
such  information  is  to  be  officially  given: 
and  If  taxpayers  can  be  guilty  of  laches  In 
seeking  to  have  an  illegal  contract  set  aside, 
by  reason  of  lapse  of  time,  certainly  it  can- 
not be  said  that  17  days  would  be  such  a 
time  as  would  work  an  estoppel  on  accotmt 
of  unreasonable  delay.  The  record  affords 
no  reason  for  concluding  that  defendants  in 
error  were  guilty  of  any  laches  in  the  insti- 
tution of  the  proceedings  to  set  aside  the 
contract 

5.  The  only  objection  which  we  find  to 
the  terms  of  the  Injunction  granted  by  tlio 
trial  Judge  agahist  the  ordinary  is  that 
part  in  which  it  Is  ruled  that  a  tax  levy  suffi- 
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clent  with  the  cash  on  band  to  construct  the 
court  house  should  be  made  before  any  coa- 
tract  for  building  should  be  let  In  the  case 
of  Dyer  y.  Erwln,  106  Ga.  845,  33  S.  B.  63, 
this  court,  in  effect,  ruled  that  such  taxes  as 
might  be  lawfully  levied  for  the  purpose  of 
constructing  a  court  house  during  the  year  in 
which  the  contract  is  made  might  be  con- 
sidered as  a  provision  for  the  payment  for 
Bach  work  so  as  not  to  bring  the  purchase 
price  within  the  definition  of  a  debt  which 
could  only  be  created  under  the  sanction  of 
a  popular  vote.  In  passing  on  that  qnes- 
Uon,  Mr.  Justice  Fish,  who  delivered  the 
opinion  of  this  court  In  that  case,  said:  "If 
the  building  was  to  be  paid  for  out  of  avail- 
able funds  In  the  treasury  of  the  county,  or 
with  taxes  lawfully  levied,  or  which  could 
be  lawfully  levied  during  the  year  1898  [the 
year  in  which  the  building  was  to  be  con- 
structed], or  partly  with  such  funds  and 
partly  with  such  taxes,  then  the  contract 
did  not  create  a  debt  against  the  county, 
within  the  meaning  of  the  constitution,  and 
was  valid  without  such  preliminary  sanction 
of  a  popular  vote;"  for  which  proposition  he 
cites  a  number  of  cases.  See  that  case  (page 
848,  106  Ga.,  and  page  05,  33  S.  B.).  The 
evident  meaning  of  this  ruling  is  that  taxes 
which  may  be  lawfully  levied  during  the 
year  fixed  for  the  construction  may  be  count- 
ed as  available  funds  for  the  payment  of  the 
contract  price.  Under  this  authority  it  is 
evident  that  a  contract  Is  not  rendered  in- 
valid because  the  taxes  to  pay  for  the  pub- 
lic work  have  not  been  actually  levied;  but, 
if  the  amount  to  be  used  for  such  purpose 
can  be  lawfully  levied  during  the  year  the 
contract  Is  made,  then  the  part  of  the  con- 
tract price  represented  by  such  taxes  is  not 
to  be  considered  as  such  a  debt  as  can  only 
be  created  by  a  popular  vote.  So  not  only 
is  the  objection  that  the  contract  now  under 
consideration  involved  the  creation  of  a  debt, 
and,  not  having  been  authorized,  it  is  illegal, 
not  tenable,  but  the  injunction  granted  In 
the  case  should  be  so  modified  as  not  to  re- 
strain the  ordinary  from  entering  into  a  con- 
tract for  the  construction  of  the  court  house, 
based  upon  the  available  cash  In  the  treas- 
ury of  the  county,  and  such  taxes  as  might 
be  lawfully  levied  during  the  year  the  con- 
tract is  made.  We  dhrect  that  the  iojunc- 
tlon  granted  be  so  modified  as  to  conform  to 
this  view  of  the  law. 

Judgment  afilrmed,    with  direction.     All 
(be  justices  concurring. 


SHOCKLEY  V.  TURNELL  et  al, 

(Supreme  Court   of  Georgia.    Dec.   12,   1901.) 

KEW  TRIAL— APPLICATION  —  HBARINQ  —  CON- 
TINUANCE-APPEAL-PORMA  PAUPERIS— AF- 
FIDAVIT —  VERIFICATION  —  OFFICER'S  AO- 
THORITT— AUTHENTICATION. 

1.  When,  on  an  application  for  a  new  trial, 
an  order  was  passed  to  hear  the  same  in  vaca- 
tion, and  the  order  expresses  the  date  for  the 


hearing  as  ** day  of ,  1900,"  and  by 

consent  it  was  understood  that  the  date  of  the 
hearing  should  thereafter  be  definitely  fixed, 
if  the  motion  was  not  heard  before  the  next 
term  of  the  court  in  which  it  was  made  it 
stood  for  a  hearing  at  such  term.  If  no  ac- 
tion was  bad  in  relation  thereto  at  such  term, 
it  stood  continued  to  the  next  term,  regardless 
of  the  terms  of  the  order  originally  passed. 
While  the  original  order  contemplated  that  a 
brief  of  evidence  should  be  presented  and  a 
bearing  had  in  1000,  the  failure  to  fix  a  defi- 
nite day,  and  bear  or  adjourn  the  hearing,  had 
the  effect  above  indicated. 

2.  The  affidavit  in  forma  pauperis  made  by 
plaintiff  in  error  in  the  present  case,  purporting 
to  have  been  executed  before  the  clerk  of  a 
county  court  in  another  state,  is  invalid,  be- 
cause it  is  not  made  to  apjpear  in  a  legal  way 
that  the  person  administering  the  affidavit  was 
in  fact  an  officer  authorized  to  administer  an 
oath. 

(Syllabus  by  the  Cionrt.) 

Error  from  superior  court,  Morgan  coun- 
ty; Jno.  C.  Hart,  Judge. 

Action  by  Tumell  &  Bearden  against  Wal- 
ter E.  Shockley,  in  which  Hattle  L.  Shock- 
ley  Intervened,  claiming  attached  property. 
A  Judgment  was  rendered  holding  the  prop- 
erty subject,  and  from  an  order  dismissing 
claimant's  motion  for  a  new  trial  she  brings 
error.    Reversed. 

George  &  George,  for  plalntUI  In  error. 
Foster  &  Butler,  for  defendants  In  error. 

LITTLE,  J.  The  question  presented  for 
our  consideration  Is  whether  or  not  the  trial 
Judge  erred  In  dismissing  a  motion  for  a 
new  trial.  We  g;atha  the  following  facts 
from  the  record:  The  case  of  Tumell  & 
Bearden,  plaintiffs  in  attachment,  against 
Walter  E.  Shockley,  defendant  in  attach- 
ment, and  Hattle  L.  Shockley,  claimant,  was 
at  the  March  term,  ISOO,  of  Morgan  supe- 
rior court,  tried  before  a  Jury,  and  a  ver- 
dict was  rendered  finding  the  property  sub- 
ject. During  that  term  of  the  court  the 
claimant  made  a  motion  for  a  new  trial,  of 
which  the  grounds  were  duly  approved,  and 
an  order  in  the  following  language  was  pass- 
ed: "The  foregoing  motion  for  new  trial 
read  and  considered.  Ordered  that  the  plain- 
tiff show  cause  before  me  on  the day 

of ,  1900,  in  Madison.  Ga.,  in  the  conrt 

house,  why  the  same  should  not  be  granted. 
Let  the  brief  of  evidence  be  presented  for 
approval  on  or  before  the  date  aforesaid,  or, 
in  default  thereof,  the  motion  will  be  dis- 
missed. Ordered  further,  that  claimant  have 
until  the  date  aforesaid  leave  to  amend  her 
said  motlou  without  prejudice.  •  •  •  This 
March  8.  1900."  It  appears  from  a  recitation 
In  the  bill  of  exceptions  that  this  order  was 
made  as  the  result  of  a  suggestion  of  the 
Judge,  in  reply  to  an  order  which  was  pre- 
sented by  counsel  for  movant,  by  the  terms 
of  which  the  hearing  was  sought  to  be  set 
for  March  26,  19(X),  in  Jasper  county.  On 
this  suggestion  the  date  was  stricken  from 
the  order  presented,  and  the  place  of  hearing 
changed  to  Madison,  imder  an  agreement 
that  the  motion  could  be  heard  on  the  return 
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of  tbe  Judge  from  Jasper  court,  or  at  such 
other  time  as  might  be  agreed  on  by  counsel. 
It  being  understood  that  at  the  bearing  the 
dates  could  be  filled.  The  term  of  Jasper 
court  referred  to  was  never  held.  It  ai>- 
pears  that  no  hearing  was  bad  under  this 
order,  and  at  the  March  t«rm,  1001,  of  Mor- 
gan superior  court,  the  following  order  was 
taken:  "It  appearing  that  the  motion  for 
new  trial  In  the  above-stated  case  was  set  at 
such  a  time  as  might  be  agreed  upon,  and 
that  the  brief  of  evidence  should  be  present- 
ed  for  approval  on  said  bearing,  and  It  fur- 
ther appearing  that  no  time  has  been  agreed 
upon  for  the  hearing,  it  Is  ordered,  all  par- 
ties consenting,  that  tbe  hearing  be  fixed 
for  March  27,  1901,  at  MonUcello,  Oa.,  and 
that  the  brief  of  evidence  be  then  presented 
for  approval,  and  filed  after  the  hearing. 
In  open  court,  this  March  8,  1901."  This 
order  was  duly  signed  by  tbe  iHreslding  judge. 
On  March  27tb  another  order  was  taken  at 
Montlcello,  reciting  the  fact  that  tbe  motion 
was  continued  by  consent  until  the  third 
Monday  in  April,  1901,  to  be  then  heard  at 
chambers  at  Clinton,  6a.,  and  that  "the 
movant  have  until  the  bearing  to  present  a 
brief  of  evidence  for  approval,  and  If,  for  any 
reasMi,  the  parties  cht  their  coimsel  desire 
to  change  the  date,  that  this  might  be  done 
without  further  order  of  the  court,  provided 
the  time  and  place  should  be  agreeable  or 
convenient  to  the  Judge."  Under  this  last 
oriet  the  motion  came  up  for  a  hearing  on 
tbe  date  last  set,  and  respondent's  counsel 
moved  to  dismiss  it  on  the  groimd  that  the 
time  for  presenting  the  brief  of  evidence  for 
approval  had  elapsed.  The  court  sustained 
the  motion  to  dismiss.  The  movant  excepted 
to  the  Judgment  of  dismissal,  and  assigned 
the  same  as  error.  The  trial  Judge,  by  a 
note,  supplements  the  above  with  a  state- 
ment of  facts  to  the  following  effect:  At 
the  time  of  the  presentation  of  the  original 
order,  the  Judge,  after  some  discussion  by 
counsel,  suggested  that  the  day  of  the  month 
set  for  the  bearing  be  omitted,  and  that. 
In  order  to  make  It  convenient  for  counsel, 
the  motion  would  be  beard  as  the  Judge  re- 
turned (through  Madison)  from  Jasper  court, 
Madison  being  the  home  of  all  the  connsel 
in  the  case.  This  arrangement  was  made 
for  the  convenience  <tf  counsel.  Jasper  court 
was  not  held  In  March,  but  was  in  Septem- 
ber. No  mention  or  action  was  ever  taken 
with  the  court's  knowledge  touching  the  mo- 
tion until  the  following  spring  term  of  Mor- 
gan superlOT  court— 12  months  after  tbe  case 
was  first  tried. 

It  will  be  noted  that  the  original  order, 
which  was  made  by  consent,  and  for  the  ac- 
commodation of  counsel,  did  not  fix  a  hearing 
for  any  particular  day  In  1900,  although  it 
was  understood  that  the  hearing  would  take 
place  when  the  Judge  should  return  through 
Madison  from  Jasper  court.  The  time,  there- 
fore, was  left  indefinite.  The  contiuRency 
of  the  return  of  the  Judge  from  Jasper  court 


In  March,  1900,  did  not  occur,  because  no 
court  was  held  In  Jasper  county  at  the  March 
term,  1900.  The  origUial  order  taken  In  the 
case  provided  that  the  brief  of  evidence 
should  be  presented  for  approval  on  «r  before 
the  date  of  the  hearing,  and,  as  no  date  was 
fixed  and  no  hearing  had  under  that  order, 
the  motion  was  in  order  for  a  hearing  at  the 
next  term  of  Morgan  auperior  court  Section 
5484  of  the  Civil  Code,  which  prescribes  that 
applications  for  new  trial,  except  in  extraor- 
dinary cases,  must  be  made  during  the  term 
at  which  the  trial  was  had,  also  declares 
that  such  applications  may  be  heard  and  de- 
termined in  vacation.  Section  5485  pre- 
scribes that  when  an  order  is  taken  for  a 
bearing  In  vacation,  the  brief  of  evldoice 
must  be  presented  for  approval  within  the 
time  fixed  hi  the  order,  or  else  the  motion 
will  be  dismissed.  The  same  section  fur- 
ther declares  that  where,  through  no  fault 
of  the  movant  the  motion  is  not  heard  in 
vacation,  it  stands  for  a  hearing  in  term,  as 
if  no  order  had  been  taken.  Inasmuch  ns  the 
order  did  not  fix  a  definite  day,  although  it 
did  designate  the  year  1900,  and  the  con- 
tingency on  which  the  date  of  the  hearing 
was  to  be  definitely  agreed  on  did  not  hap- 
pen, and  nothing  further  was  done  In  vaca- 
tion In  relation  to  the  hearing,  the  motion 
(it  not  appearing  from  the  record  that  the 
failure  to  hear  in  vacation  was  through  the 
fault  of  the  movant)  went  over  to  the  suc- 
ceeding term  of  Morgan  superior  court  be- 
cause it  had  definitely  been  ordered  by  con- 
sent that  a  hearing  might  be  had  In  vacation 
at  a  date  to  be  fixed  thereafter,  which  was 
never  done.  When  that  term  came,  the  mo- 
tion was  In  order  for  a  hearing  Just  as  any 
other  case  which  was  pending  in  that  court 
and  Just  as  if  no  order  had  ever  been  taken 
to  hear  it  in  vacation.  At  this  term  the  case 
was  not  taken  up,  and  the  result  of  this  was 
that  It  stood  continued  until  tbe  next  or 
March,  term,  1901,  of  that  court  Civ.  Code, 
S  6133.  At  that  term  a  definite  day  in  vaca- 
tion was  fixed  for  the  hearing  by  an  order 
granted  in  open  court,  and  It  was  expressly 
provided  that  the  brief  of  evidence  be  then 
presented  for  approval.  It  further  appears 
that  on  the  date  named  in  the  last  order  tbe 
case  was  regularly  continued  by  consent  to 
another  day  in  vacation,  and  that  the  movant 
was  allowed  until  that  hearing  to  present  a 
brief  of  evidence  for  approval.  It  was  on  the 
date  fixed  by  this  last  order  that  when  the 
case  was  called  the  motion  for  a  new  trial 
was  dismissed  on  the  ground  that  the  time 
for  presenting  the  brief  of  evidence  for  ap- 
proval had  elapsed.  We  think  that  tbe  court 
erred  in  granting  the  motion  to  dismiss.  It 
is  true  that  the  original  order  contemplated 
that  the  case  should  be  heard  some  time  in 
vacation  in  1900.  but  the  day  for  that  hear- 
ing was  left  indefinite.  This  not  having  been 
done,  as  we  have  before  said,  the  case  went 
over  until  the  next  term  of  Morgan  court 
Just  as  If  no  order  to  hear  In  vacation  bad 
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ever  been,  taken.  From  that  period  the  pro- 
ceedings appear  to  have  been  regular. 
Whether  or  not  moTant'a  counsel  did  present 
a  brief  of  evidence  for  approval  on  the  16th 
of  April,  1801,  the  record  does  not  clearly 
disclose,  bat  the  bill  of  exceptions  recites 
that  the  court  granted  the  motion  to  dismiss 
on  that  day  on  the  ground  that  the  time  for 
presenting  the  brief  of  evidence  had  elapsed. 
We  do  not  think  It  had,  but  that  under  these 
various  orders  the  movant  should  have  had 
opportunity  on  that  day  to  present  his  brief. 
Had  he  not  done  so,  the  Judge  might  have 
properly  dismissed  the  motion  for  a  failure 
to  present  such  brief;  bat.  In  our  opinion, 
the  time  In  whldi  he  might  have  presented 
It  had  not  expired,  notwithstanding  the  orig- 
inal order  contemplated  that  It  should  have 
been  presented  and  the  hearing  had  some 
time  In  the  year  1900. 

2.  A  question  arises  In  this  case  whether 
the  afHdavlt  In  forma  pauperis  filed  by  plain- 
tiff In  error  for  the  purpose  of  bringing  her 
writ  of  error  to  this  court  was  suffidoit 
This  qaestlon  arises,  not  from  the  contents 
of  that  afildavlt,  bat  from  the  manner  of  its 
execution.  It  purports  to  have  been  made  In 
Navarro  county,  Tex.,  and  Is  sworn  to  before 
a  person  who  signs  himself  "O.  B.  Adklnson, 
Clerk  County  Court  Navairo  Co.,  Texas." 
This  purported  afildavlt  is  not  accompanied 
by  any  authentication  or  proof  that  the  pet' 
son  administering  the  oath  was  the  derk  of 
the  county  court  of  Navarro  county,  Tex., 
or  that  he  had  authority  under  the  laws  of 
Texas  to  administer  oaths.  This  court  ruled 
in  the  case  of  Hardware  Co.  v.  Bingham,  107 
Ga.  270,  38  8.  B.  66,  that  a  paper  purporting 
to  be  an  affidavit,  attested  by  a  person  as 
notary  public  in  another  state,  with  nothing 
to  authenticate  his  official  character  as  such, 
should  not  be  treated  as  an  affidavit,  etc: 
It  is,  however,  suggested  that  by  the  terms 
of  an  act  approved  December  20,  1889  (Acts 
1899,  p.  78),  no  such  authentication  is  re- 
quired. It  Is  declared  by  the  terms  of  that 
act  that  any  affidavit  made  out  of  this  state 
before  any  notary  public,  justice  of  the  peace. 
Judge  of  a  court  of  law,  or  chancelloE,  com- 
missioner, or  master  of  any  court  of  equity 
of  the  state  or  county  where  the  oath  is 
made,  or  before  any  other  officer  of  such 
state  or  county,  who  is  authorized  by  the 
laws  thereof  to  administer  oaths,  Shall  have 
the  same  force  and  effect,  and  be  recognised 
In  like  manner,  as  if  it  bad  been  made  be- 
fore an  officer  of  this  state  authorized  to  ad- 
minister the  same.  These  are  all  of  the 
provisions  of  that  act  except  a  proviso  which 
win  presently  be  referred  to.  The  affidavit 
In  the  present  Instance  does  not  appear  to 
have  been  made  before  any  of  the  officer* 
enumerated  in  the  act  of  1890,  nor  is  It 
shown  that  It  was  made  before  any  other 
officer  authorized  to  administer  oaths.  We 
have  no  evidence  that  a  clerk  of  the  county 
court  in  Texas  can  administer  oaths.  We 
cannot  presume  that  he  has  this  authority; 


and,  as  such  officer  is  not  one  of  those  named 
in  the  act,  the  affidavit  taken  before  him  can 
have  no  effect  in  this  state,  even  under  the 
act  of  1899,  regardless  of  the  proviso,  which 
Is  this:  "That  this  act  shall  not  apply  to 
such  affidavits  as  are  by  law  required  to  be 
made  within  the  state  of  Georgia,  nor  have 
the  effect  to  Impair  or  render  Invalid  any  of 
the  existing  provisions  of  law  for  making  affi- 
davits out  of  this  state."  If  the  act  is  not 
to  affect  any  of  the  existing  provisions  of  law 
as  to  the  validity  of  affidavits  made  out  of 
this  state,  It  cannot,  of  course,  affect  the 
question  under  consideration;  for,  as  we 
have  shown,  such  affidavits,  under  the  laws 
of  this  state  existing  at  the  time  of  the  pas- 
sage of  this  act,  must  in  order  to  be  render- 
ed valid,  be  accompanied  with  proof  that  the 
officer  has  authority  to  administer  oaths,  as 
well  as  of  the  fact  that  he  Is  such  officer. 
So,  under  no  view  of  the  case,  is  this  affidavit 
sufficient  to  relieve  the  plaintifl  In  error  from 
the  payment  of  costs. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


TAYLOE  V.  BROWN  et  aL 

(Supreme  Court  of  Georgia.     Dee.  11,  1901.) 

MOTION  FOR  NBW  TRIAl>-AUBKOUBNT— 
RBVIEW. 

1.  The  amendment  to  the  motion  for  a  new 
trial  whidi  complains  of  errors  of  law  alleged 
to  have  been  committed  by  the  court  below 
was  not  approved  by  the  judge,  nor  were  the 
allegations  of  fact  contained  therein  certified 
by  him  to  be  true.  It  was  simply  marked  "Al- 
lowed." This  amendment  therefore,  under 
the  ruling  of  this  court  in  the  case  of  tx>ng  v. 
Scanlan,  31  S.  B.  436.  106  Ga.  421.  will  not 
be  considered. 

2.  The  remalnlne  grounds  of  the  motion  for 
a  new  trial  complain  simply  that  the  verdict 
was  contrary  to  evidence,  and  without  evidence 
to  support  it  There  was  evidence  sufficient  to 
sustain  the  findings  of  the  jury,  and  the  court 
below  did  not  err  in  overrniing  the  motion  for 
a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Carroll  county; 
S.  W.  Harris,  Judge. 

Action  between  W.  J.  Taylor  and  C.  S. 
Brown  and  others.  From  the  Judgment 
Taylor  brings  error.    Affirmed. 

Talbot  Smith,  Oscar  Reese,  and  W.  F. 
Brown,  for  plaintiff  in  error.  S.  Holdemess, 
C.  P.  Gordon,  and  Adamson  &  Jackson,  for 
defendants  In  error. 

PBE  CURIAM.    Judgment  affirmed. 


JOINBR  V.  ADAMS,  Tax  Receiver. 
(Supreme  0>urt  of  Georgia.     Dec.  12,  1901.) 

TAXATION— EXEMPTIONS— FBRTIUZBRB. 

1.  Under  the  constitution  of  this  state  all 
private  property,  except  places  of  religious 
worship  or  burial,  institatlons  of  purely  public 
charity,  all  buildings  used  as  a  college,  incor- 
porated   academy    or    seminary    of    leamiag. 
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property  of  public  libraries  and  certain  literary 
associations,  books,  philosophical  apparatus, 
paintings  and  statuary  of  a  company  kept  in  a 
public  Eall.  is  required  to  be  taxed;  and  even 
the  property  above  enumerated  is  subject  to  be 
taxed  when  the  same  is  used  for  purposes  of 
prirate  or  corporate  profit  or  income. 

2.  It  follows  that  commercial  fertilizers,  own- 
ed and  held  by  one  on  March  15,  1901,  being 
property  which  is  not  exempt,  was  subject  to 
be  taxed,  notwithstanding  it  was  the  purpose 
of  the  owner  to  apply  the  same  to  hfs  land, 
which  was  also  to  be  taxed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurens  coTin- 
ty;  Jno.  C.  Hart,  Judge. 

Action  by  W.  J.  Joiner  against  J.  N. 
Adams,  tax  receiver.  From  the  Judgment, 
Joiner  brings  error.    Affirmed. 

Orlner  &  Williams  and  Jas.  K.  Hines, 
for  plaintiff  In  error.  H.  G.  Lewis,  for  de- 
fendant In  error. 

PEB  CURIAM.    Judgment  affirmed. 


SHEPPARD  ▼.  REESE. 

(Supreme  Court  of  Georgia.     Dec.   13,   1901.) 

{DEEDS-COVKNANTS— BREACH  —  CONVBYANCB 
TO  THIRD  PERSON— EFFECT  —  MORTQAQBS — 
TRANSFER  —  QUITCLAIM  BY  MORTOAGBB  — 
EXECUTION— EQUITY  —  CROSS  BILX.  —  PAROl. 
EVIDENCB. 

1.  Where  a  plaintiff  In  an  action  for  breach 
of  warranty  in  a  conveyance  of  land  alleges 
eviction,  arising  from  the  fact  that  his  war- 
rantor had  conveyed  the  premises  to  a  named 
person,  be  cannot  maintain  such  allegation  by 
proving  that  the  warrantor  had  conveyed  the 
land  to  some  one  else;  and  the  more  espe- 
cially is  this  true  when  he  does  not  show  that 
title  ever  in  fact  went  into  such  third  person. 

2.  Where  a  conveyance  of  land  has  been  exe- 
cuted to  secure  a  note  given  by  the  grantor  and 
payable  to  the  grantee,  who  was  acting  in  the 
transaction  as  tne  agent  of  a  third  person,  the 
mere  Indorsement  of  the  note  and  deed  by  the 
grantee  to  his  principal  will  not  operate  to  put 
the  title  to  the  land  in  the  principal,  so  as  to 
enable  him,  under  the  provisions  of  section 
5432  of  the  Civil  Code,  to  make  a  quitclaim 
conveyance  to  the  grantor  in  the  security  deed. 
In  order  to  have  the  land  levied  upon  under  an 
execution  issued  on  a  judgment  obtained  on 
such  note  by  the  principal  against  the  grantor. 

3.  When,  by  way  of  equitable  cross  action 
and  appropriate  allegations,  a  defendant  sets 
up  that  a  deed  does  not  speak  the  real  truth 
of  what  was  intended  by  both  parties  should 
be  inserted  therein,  it  is  competent  to  support 
such  cross  action  by  parol  evidence,  and  it  Is 
erroneous  to  reject  relevant  evidence  offered 
for  this  purpose. 

(Syllabus  by  the  Court;) 

Error  from  superior  court,  Marion  comity; 
W.  B.  Butt,  Judge. 

Action  by  Daniel  F.  Farris  against  John 
A.  Sheppard.  Revived,  after  the  death  of 
Farris  pending  appeal,  in  the  name  of  £.  B. 
Reese,  as  administrator.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  brings  error. 
Reversed. 

Simeon  Blue  and  Shlpp  &  Sheppard,  for 
plaintiff  In  error.  Lumpkin  &  Dunham  and 
W.  D.  Crawford,  for  defendant  In  error. 


FISH,  J.  Pauiel  F.  Farris  brought  bis 
action  against  John  A.  Sheppard  for  a  breach 
of  covenant  of  -warranty  contained  In  a 
deed  execated  June  23,  1890.  by  the  defend- 
ant to  the  plaintiff,  to  lot  176  in  the  Third 
district  of  Marlon  county.  Upon  the  trial 
there  was  a  verdict  finding  damages  for  tbe 
plaintiff.  Tbe  defendant  made  a  motion  for 
a  new  trial,  which  being  overruled,  he  ex- 
cepted and  brought  the  case  here  for  review. 
Pending  the  case  here,  Farris  died,  and  E. 
B.  Reese,  administrator  of  bis  estate,  was 
made  a  party,  as  defendant  in  error. 

1.  Plaintiff  In  bis  petition  alleged  that  at 
tbe  time  the  deed  containing  tbe  warranty 
was  executed  the  New  England  Mortgage 
Security  Company  held  a  paramount  title  to 
him,  executed  to  It  by  tbe  defendant  Shep- 
pard as  security  for  a  debt,  and  tbat  after- 
wards tbe  land  was  levied  on  and  sold  un- 
der an  execution  In  favor  of  tbat  company 
Issued  upon  a  Judgment  based  on  such  debt, 
and  plaintiff  was  In  consequence  evicted. 
Upon  the  trial  plaintiff  offered  In  evidence 
a  deed  from  J.  A.  Sheppard  to  J.  F.  F.  Brew- 
ster to  the  lot  of  land  176,  dated  January 
25.  1888,  which  recited  tbat  It  was  given  by 
tbe  grantor  to  tbe  grantee  to  secure  tbe  pay- 
ment of  a  note  fc«  $500;  also  a  deed  from 
tbe  New  England  Mortgage  Security  Com- 
pany conveying  the  same  land  to  J.  A.  Shep- 
pard, dated  February  16,  1804,  tbe  deed  re- 
citing that  the  mortgage  security  company 
held  tbe  land  as  security  for  the  note  given 
to  Brewster,  and  tbat  the  deed  was  made  for 
tbe  purpose  of  having  tbe  land  levied  on  by 
virtue  of  an  execution  in  favor  of  the  New 
England  Mortgage  Security  Company  against 
J.  A.  Sheppard.  The  defendant  objected  to 
tbe  introduction  of  these  deeds  upon  tbe 
ground  that  they  were  Irrelevant  and  Imma- 
teriaL  Tbe  objection  was  overruled,  and 
the  defendant  excepted.  This  ruling  is  c<Hn- 
plained  of  in  tbe  motion  for  a  new  trlaL 
We  tblnk  tbat  the  objection  was  well  taken, 
and  tbat  the  deeds  should  have  been  exclud- 
ed. As  we  have  seen,  tbe  allegation  of  tbe 
petition  was  that  at  the  time  the  defendant 
conveyed  the  land  to  tbe  plaintiff  tbe  New 
England'  Mortgage  Security  Company  held 
a  paramount  title,  under  wbicb  tbe  plaintiff 
was  evicted.  Tbe  fact  tluit  the  defendant 
bad  conveyed  tbe  land  to  Brewster  prior  to 
the  date  of  the  deed  to  tbe  plaintiff  did  not 
tend  to  sustain  tbe  allegation  of  the  petition, 
nnless  the  proof  went  further,  and  showed 
that  the  security  company  held  tbe  land  un- 
der a  conveyance  from  Brewster.  Tbere  Is 
no  evidence  to  this  effect  In  the  record.  It 
does  appear,  however,  that  Brewster  Indors- 
ed the  note  which  Sheppard  gave  him,  which 
was  secured  by  tbe  deed  from  Sheppard  to 
him,  to  the  security  company,  and  that  tbe 
deed  from  the  security  company  to  Shep- 
pard, which  was  objected  to,  was  executed 
by  Brewster  as  president  of  sucb  company; 
and  counsel  for  defendant  In  error  contend 
that,  as  Brewster  would  be  estopped  from 
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setting  up  title  In  himself  M  against  the 
security  company,  such  estoppel  would  op- 
erate as  a  conreyance  to  It  of  his  title,  and 
that  therefore  the  two  deeds  objected  to 
were  admissible.  We  cannot  concede  the 
soundness  of  this  contention.  The  legal  title 
remained  In  Brewster,  notwithstanding  the 
fact  that  he  may  have  been  estopped  from 
setting  It  up  In  himself  against  the  company 
by  reason  of  the  execution  by  him,  as  presl- 
dent  of  the  company,  of  the  deed  to  Shep- 
pard.  Etstoppel  does  not  convey  title.  As, 
under  the  facts  above  stated,  no  paramount 
title  was  shown  In  the  security  company, 
the  deed  made  I^  It  to  Bheppard  for  the  pur- 
pose of  having  the  land  levied  on  and  sold 
as  his  property  was  Inadmissible.  This  last- 
mentioned  deed  was  evidently  intended  to  be 
made  under  the  provisions  of  section  5432  of 
the  Civil  Code.  This  section  provides  that 
where  a  deed  to  secure  a  debt  has  been  ex- 
ecuted, and  such  debt  has  been  reduced  to 
Judgment  by  the  payee,  assignee,  or  holder 
thereof,  "the  holder  of  the  legal  title,"  or, 
if  be  is  dead,  his  executor,  etc.,  shall,  with- 
out order  of  any  court,  make  and  execute  to 
the  defendant  in  11.  fa.,  or.  If  he  be  dead, 
to  his  executor,  etc.,  a  quitclaim  conveyance 
to  the  property  conveyed  In  the  security 
deed,  and  file  and  have  the  same  recorded  in 
the  clerk's  office,  and  thereupon  the  same 
may  be  levied  upon  and  sold  as  other  prop- 
erty of  the  defendant,  and  the  proceeds  shall 
be  applied  to  the  payment  of  such  Judgment 
As  Brewster,  and  not  tlie  mortgage  security 
company,  was  "the  holder  of  the  legal  title," 
the  deed  made  by  the  latter  to  Sheppard  was 
not  In  compliance  with  the  statute,  and  could 
not  operate  to  convey  such  legal  title  to 
Sheppard  for  the  purpose  of  having  the  land 
levied  upon  and  sold  as  his  property  under 
the  provisions  of  the  statute.  Henry  v.  Mc- 
Allister, 93  Oa.  671,  20  8.  B.  66;  Van  Pelt 
V.  Hurt.  97  Ga.  660,  25  S.  B.  489. 

2.  Further  complaint  Is  made  In  the  mo- 
tion for  a  new  trial  that  the  court  erred  in 
charging  the  Jury  as  follows:  "It  is  insisted 
upon  the  part  of  the  plaintlfT  in  this  case 
that  Brewster  was  simply  the  agent  of  the 
New  England  Mortgage  Security  Company; 
and,  if  that  Is  true,  and  he  was  the  agent  of 
the  New  England  Mortgage  Security  Com- 
pany, then,  gentlemen,  the  court  charges  you 
that  title  did  pass  upon  the  indorsement  over 
to  the  New  England  Mortgage  Security 
Company  by  this  man  Brewster."  "Now, 
was  Brewster  the  agent  of  this  company? 
Then  If  be  was,  his  indorsement  carried 
this  title,  and  would  enable  the  New  Eng- 
land Mortgage  Security  Company  to  make  a 
<lced  back  to  Sheppard,  and  [have  the  same] 
filed  and  recorded  In  the  clerk's  office  be- 
fore levy  was  made.  If  that  is  true,  nnd 
under  and  by  virtue  of  that  fact  the  plain- 
tiff in  this  case  [was]  evicted,  then  be  would 
be  entitled  to  damages,— whatever  you  see  fit 
to  give  him  under  the  proof  in  the  case." 
There  Is  only  a  general  assignment  of  error 


upon  these  Instructions,  but  we  must  con- 
sider It  for  the  purpose  of  ascertaining 
whether  or  not  the  language  complained  of 
states  a  correct  abstract  inrhiciple  of  law, 
and,  if  it  does  not,  the  record  will  be  examin- 
ed for  the  purpose  of  ascertaining  whether 
or  not  the  plaintiff  in  error  has  been  injured 
by  the  giving  of  the  Instructions.  Ander- 
son T.  Itallway  Co.,  107  Ga.  600,  33  S.  E. 
U44.  We  think  It  clear  that  the  Instruc- 
tions complained  of  did  not  give  a  correct 
and  accurate  statement  of  the  law,  and  that 
they  were  injurious  to  plalntifT  in  error.  If 
Brewster,  in  the  transaction,  was  acting  as 
the  agent  of  the  New  England  Mortgage  Se- 
curity Company  when  Sheppard  executed  to 
him  individually  the  note  and  the  security 
deed,  the  mere  Indorsement  by  him  to  the 
company  of  the  note  secured  by  the  deed 
would  sot  operate  to  put  the  legal  title  to 
the  land  In  the  company,  nor  would  his  In- 
dorsement of  both  the  note  and  the  deed  to 
the  company  have  this  effect,  but  the  legal 
title  would  still  remain  in  Brewster.  Henry 
▼.  McAllister  and  Van  Pelt  v.  Hurt,  supra. 
This  being  true,  the  mortgage  security  com- 
pany could  not,  under  the  provisions  of  the 
Civil  Code  above  stated,  convey  the  land  to 
Sheppard  for  the  purpose  of  having  It  levied 
upon  and  sold. 

3.  Sheppard,  the  defendant  in  the  court 
below,  filed  therein  his  equitable  cross  ac- 
tion, in  which  he  alleged  that  he  conveyed  to 
the  plaintiff,  Farrls,  the  lot  of  land  176  in 
consideration  of  a  conveyance  by  Farrls  to 
him  of  certain  parcels  of  land  in  the  town 
of  Buena  Vista,  and  that,  at  the  time  of  the 
execution  of  the  deeds  in  pursuance  of  such 
agreement,  Farrls  knew  that  Sheppard  had 
conveyed  lot  170  to  Brewster  to  secure  the 
note  given  by  Sheppard  to  Brewster,  and 
that  the  understanding  at  the  time  of  the 
execution  of  the  conveyance  by  Sheppard  to 
Farrls  was  that  the  latter  should  receive  and 
accept  the  land  subject  to  the  Incumbrance 
of  the  security  deed,  the  amount  of  which  in- 
cumbrance represented  the  difference  be- 
tween the  values  of  the  lands  so  exchanged, 
and  that  In  drafting  the  deed  from  Shep- 
pard to  Farrls  this  condition  was  omitted 
tlierefrom  by  accident  and  mistake  of  the 
parties:  and  in  such  cross  action  the  de- 
fendant prayed  that  the  deed  from  himself 
to  the  plaintiff  be  reformed  so  as  to  express 
the  true  contract  between  them.  Upon  the 
trial  the  defendant  offered  to  prove  by  a 
witness  that  Farrls  had  admitted  that  the 
trade  between  him  and  the  defendant  was 
that  Farrls  was  to  assume  and  pay  off  such 
Incumbrance.  The  defendant  himself  offer- 
ed to  testify  that  such  was  the  contract  and 
understanding,  and  that  the  same,  by  acci- 
dent and  mistake,  was  omitted  from  the 
deed  by  the  scrivener.  This  evidence  was 
excluded  by  the  court,  and  error  is  assigned 
upon  such  rulings  In  the  motion  for  a  new 
trial.  The  evidence  was  clearly  relevant  in 
support  of  the  allegations  of  the  cross  ac- 
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tion.  It  was  not  offered  for  the  purpose  of 
contradicting  or  varying  the  terms  of  the 
deed,  but  for  the  purpose  of  reforming  it;  and, 
if  the  allegations  of  the  equitable  cross  ac- 
tion were  true,  the  defendant  had  the  right 
to  hare  the  deed  so  reformed  that  it  would 
contain  the  matter  omitted  therefrom  by  ac- 
cident and  mistake  of  the  parties. 

We  have  dealt  with  all  of  the  questions 
made  In  the  bill  of  exceptions.  Other  ques- 
tions which  might  have  been  made  therein, 
some  of  which  were  argued  here,  are  not 
properly  before  ua  for  decision. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


BUBNA  VISTA  LOAN  &  SAVINGS  BANE 

T.  GRIER  et  aL 
(Supreme  Court  of  Georgia.     Dec.  12,  1901.) 

JUDOBS-DISQUAUFICATIOM— WATVBR-CORPO- 
RATION— STOCK— LIBN—PLBDOB-SIOHTS  OF 
PLEDOBB— EXBGUTION— LEVT  ON  PLJiDOBO 
PROPERTT  —  FUND  —  KXPBNSB  AND  COSTS— 
LIABILITY. 

1.  Consenting  In  term  to  an  order  empower- 
ing the  presiding  judge  to  try  a  case  in  vaca- 
tion  estopped  a  party  thereto,  who  at  the  time 
of  agreeing  to  the  order  linew  that  the  judge 
was  related  to  persons  interested  in  the  result 
of  the  case,  from  raisinf;,  when  it  came  on  for 
a  hearing  under  the  order,  any  qnestion  as  to 
the  judge's  disqualification  on  the  ground  of 
relationship;  and  this  is  so  although  such  party 
did  not,  at  the  time  of  joining  in  the  consent 
order,  know  what  was  the  judge's  relationship 
to  those  parties,  and  although  it  was,  in  point 
of  fact,  within  the  fourth  degree  of  consan- 
gnlnib'. 

2.  The  mere  fact  that  a  certificate  of  stock 
in  a  corporation  embraced  a  recital  that  the 
same  was  "transferable  in  person  or  by  at- 
torney only  on  the  books  of  the  company  on 
surrender  of  this  certificate"  did  not  Ipso  facto 
give  to  the  corporation  any  lien  upon  such 
stock. 

8.  When  property  pledged  to  secure  a  debt 
Is,  while  in  the  possession  of  the  pawnee,  lev- 
ied upon  under  an  execution  in  favor  of  an- 
other against  the  pawner,  and  the  pawnee  pur- 
sues the  remedy  pointed  out  in  section  2962  of 
the  Civil  Code,  he  need  not  formally  foreclose 
the  lien  on  the  property  given  him  by  section 
2969,  bnt  is  entitled  to  have  the  same  enforced 
for  his  benefit  under  the  provisions  of  the  sec- 
tion first  cited. 

4.  When  money  arising  from  a  sale  under 
pxecntion  is,  upon  a  rule  to  distribute  the  same, 
awarded  to  one  holding  a  lien  superior  to  that 
under  which  the  sale  was  had,  the  fund  is  tax- 
able with  all  the  expense  of  bringing  it  into 
court,  but  not  with  the  costs  incnrred  in  ob- 
taining the  execntion. 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Marion  county; 
W.  B.  Butt,  Judge. 

Rule  by  R.  S.  Orier  against  the  sheriff  to 
recover  the  proceeds  of  certain  stock  sold 
on  an  execution  issued  In  favor  of  the 
Buena  Vista  Loan  &  Savings  Bank  against 
T.  T.  and  B.  S.  Miller.  From  a  judgment 
awarding  the  fund  to  the  claimant,  the  bank 
brings  error.    Affirmed. 

GottcbloB  &  (Thappell,  for  plaintiff  in  er- 
ror. Charlton  E.  Battle,  for  defendants  in 
error. 


LUMPKIN,  P.  J.  Tbe  Buena  Vista  Loan 
&  Savings  Bank  obtained  a  judgment 
against  T.  T.  and  B.  S.  IVliller,  and  under 
an  execntion  issued  thereon  the  sheriff  seized 
and  sold  certain  shares  of  the  stock  of  that 
bank  as  the  property  of  the  Millers.  Their 
indebtedness  to  the  bank  began  in  1894,  and 
was  thm  evidenced  by  promissory  notes. 
They  were  renewed  from  time  to  time  until 
February  6,  1897,  when  the  Millers  executed 
and  delivered  to  the  bank  five  notes,  ag- 
gregating In  principal  $1,423.75.  On  these 
the  judgment  above  moitloned  was  founded. 
R.  S.  Grler  brought  a  rule  against  the  sher- 
iff for  the  proceeds  of  the  sale  of  the  stock 
Jnst  referred  to,  setting  up  that  he  was 
entitled  to  the  same  upon  the  foreclosure 
of  a  lien  which  he  had  acquired  by  reason 
of  the  fact  that  this  stock  had  been  pledged 
to  him  by  the  Millers  as  security  for  a  loan 
to  them  evidenced  by  a  promissory  note 
dated  March  21,  1896,  and  due  on  the  21st 
day  of  November  thereafter.  The  pledge  of 
the  stock  was  made  on  April  17,  1896.  By 
consent  of  the  parties  an  order  was  entered 
that  the  case  be  heard  and  determined  by 
the  presiding  judge  In  vacation,  without  the 
intervention  of  a  jury.  When  the  case  came 
on  to  be  heard  under  the  order,  the  bank 
raised  the  question  that  the  judge  was  dis- 
qualified by  relationship  to  some  of  its  stock- 
holders within  the  fourth  degree  of  consan- 
guinity. He  overruled  this  objection,  tried 
the  case,  and  rendered  a  judgment  taxing 
the  fund  in  the  sheriff's  hands  with  the 
costs  of  the  rule  and  the  expenses  of  the 
sheriff's  sale,  and  awarding  the  balance  to 
Orier.  Thereupon  the  bank  sued  out  a  bill 
of  exceptions,  and  brought  the  case  here 
npon  assignments  of  error  which  will  now 
be  taken  up  and  considered. 

1.  The  first  is  that  the  judge  erred  in' over- 
ruling the  bank's  objection  to  his  trying  and 
disposing  of  the  case.  It  appeared  that,  in 
point  of  fact,  he  was  related  to  some  of 
the  stockholders  of  the  bank  as  alleged;  but 
it  also  appeared  that  at  the  time  the  above- 
mentioned  consent  wder  was  agreed  upon, 
the  officials  of  the  bank  in  charge  of  its 
affairs,  and  Its  counsel,  knew  that  be  was 
related  to  these  parties.  They  did  not.  how- 
ever, know  the  precise  degree  of  relation- 
ship. Nevertheless,  we  agree  with  his  honor 
of  the  trial  bench  In  holding  that  the  objec- 
tion to  his  trying  the  case  came  too  late. 
The  fact  of  relationship  being  known  to  the 
bank,  it  was  certainly  charged  with  the  duty 
of  ascertaining  what  the  degree  of  the  rela- 
tionship was.  If  those  who  were  conduct- 
ing its  affairs  chose,  without  investigating 
this  matter,  to  join  vrith  Grler  in  a  consent 
that  the  Judge  should  hear  and  dispose  of 
the  case  In  vacation,  the  bank  was  bound 
by  their  undertaking,  and  was  at  the  heai^ 
Ing  properly  denied  the  right  to  take  ad- 
vantage of  their  gross  Inattention  in  the 
premises.  To  hold  otherwise  would  subject 
Grler  to  a  hardship.    He  was  ready  to  try 
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the  case  at  the  term  when  It  was  called, 
and  It  was  the  dnty  of  the  Jadge,  If  dis- 
qualified, to  procure  the  serrlcea  of  a  Judge 
who  was  not  Had  the  objection  made  to 
the  Judge  in  vacation  been  sustained,  Grler 
would  hare  lost  a  term  entirely  through  the 
fault  or  negligence  of  the  opposing  party. 

2.  Each  of  the  certificates  evidencing  the 
fact  that  the  Millers  held  stock  in  the  bank 
embraced  a  recital  that  the  shares  therein 
named  were  "transferable  in  i>erson  or  by 
attorney  only  ^n  the  books  of  the  company 
on  aorrender  of  this  certificate."  In  pledg- 
ing the  stock  to  Grler,  the  Millers  did  not 
undertake  to  have  such  a  transfer  made  on 
the  books  of  the  bank.  Upon  this  fact  the 
bank,  although  its  Judgment  was  rendered 
long  after  the  stock  had  been  placed  In  the 
hands  of  Grler,  Insisted  that  it  was  entitled 
to  priority  over  him  in  the  distribution  of 
the  proceeds  of  the  sale  of  the  stock.  There 
was  no  evidence  to  show  that  the  bank  bad, 
prior  to  the  rendition  of  Its  judgment,  any 
Hen  whatever  upon  the  stock,  either  under 
its  charter,  or  by  virtue  of  any  by-law,  or 
under  any  statute,  or  by  contract  with  the 
Mllleis.  Indeed,  its  claim  of  priority  was 
based  entirely  upon  the  naked  fact  that  the 
stock  had  not  been  transferred  on  the  books 
of  the  bank.  In  supiK>rt  of  this  contention 
reliance  was  had  upon  section  185S  of  the 
Civil  Code,  which  reads  as  follows:  "Ex- 
cept as  against  the  claims  of  the  corpora- 
tion, a  transfer  of  stock  does  not  require  a 
transfer  on  the  books  of  the  company." 
This  section  was  evidently  codified  fr<nn  a 
decision  rendered  by  this  court  In  the  case 
«f  Railroad  Co.  v.  Thomason,  40  Ga.  408. 
A  clear  light  Is  shed  upon  the  meaning  of 
the  section  by  the  following  language  used 
by  McCay,  J.,  on  page  411:  "The  transfer 
upon  the  books  is  only  for  the  protection 
of  the  company.  It  may  have  liens  upon 
the  stock,  or  It  may  require  this  mode  in 
order  that  Its  own  management  may  be  com- 
plete and  within  Its  grasp."  The  phrase, 
"except  as  against  the  claims  of  the  corpora- 
tion," appearing  In  the  section  cited,  was 
certainly  not  designi>d  to  confer  upon  the 
coi-poration  any  lien  of  any  description. 
The  object  of  the  section  clearly  was  to  pro- 
tect the  corporation  In  the  enforcement  of 
such  claims  as  it  actually  had.  If,  as  sug- 
ge.<!ted  by  the  learned  Judge  quoted  above, 
It  In  fact  had  a  Hen  upon  the  stock,  a  trans- 
fer of  the  same  without  the  knowledge  or 
consent  of  the  corporation  would  not  affect 
its  rights.  In  this  connection  It  may  be  sug- 
gested that  it  is,  of  course,  always  Impor- 
tant for  a  corporation  to  know  who  Its 
real  shareholders  are.  Being  bound  to  pay 
dividends  to  the  rightful  owners  of  Its  stock, 
it  must  have  a  system  which  will  at  all 
times  enable  it  to  determine  who,  relatively 
to  this  matter,  the  stockholders  are.  But 
we  hazard  little,  we  think,  in  holding  that 
the  section  of  the  Code  under  consideration 
should  never  be  given  the  effect  of  creating 


liens  In  favor  of  corporations  against  their 
stockholders. 

8.  During  the  progress  of  the  trial,  while 
T.  T.  Miller  was  testifying  In  behalf  of 
Grler,  he  was  asked  when  the  note  given 
by  himself  and  B.  S.  Miller  to  Grler  became 
due.  The  testimony  thus  sought  to  be  elicit- 
ed was  objected  to  on  the  ground  that  it  was 
not  permlssiUe  to  vary  by  parol  the  t^rms  of 
the  note.  The  objection  was  overruled,  and 
the  witness  testified  that  the  "note  was  ex- 
tended from  time  to  time  on  payment  of  in- 
terest, and  finally  became  due  the  11th  day 
of  April,  1800,  the  date  of  the  last  payment. 
It  was  extended  by  oral  agreement  from 
time  to  time  as  the  interest  was  paid." 
When  Grler  tendered  in  evidence  his  execu- 
tion against  the  Millers  Issued  upon  the  fore- 
closure of  biB  lien,  together  with  the  affi- 
davit of  foreclosure.  It  appeared  that  the  lat- 
ter was  dated  March  80,  1800.  These  docu- 
ments were  objected  to  on  the  ground  that 
they  did  not  show  that  the  foreclosure  was 
had  within  12  months  from  the  maturity  of 
the  debt  The  objection  was  oyermled,  and 
the  papers  admitted.  The  contention  of 
cotmsel  for  the  bank  was  that  as  the  lien  of 
Grl«r  was  not  foreclosed  within  12  months 
from  the  21st  of  November,  1806,  the  entire 
proceeding  was  void,  and  therefore  they  took 
the  position  that  evidence  tending  to  show 
a  foreclosure  at  a  later  period  was  irrelevant 
and  inadmissible.  It  appeared  that,  after  the 
bank  stock  had  been  levied  on  by  the  sher- 
iff, Grler  gave  notice  to  the  levying  officer 
that  be  claimed  a  Hen  on  this  property  as 
pawnee,  and  would  claim  the  proceeds  of  the 
sale.  This  notice  was  given  under  section 
2862  of  the  CItU  Ood«.  Under  the  facts  ap. 
pearlng,  we  do  not  think  It  was  necessary 
for  Grler  to  foreclose  at  all.  He  had  a  statu- 
tory lien  on  the  stock  in  his  hands.  Civ. 
Code,  I  2958.  It  was,  under  section  2968,  his 
right  to  sell  the  pledged  property  after  giv- 
ing to  the  pawner  due  notice  of  his  intention 
so  to  do.  The  law  embraced  In  the  section 
last  cited  is,  however,  qualified  by  the  pro- 
visions of  section  2818,  which  limits  the 
right  of  a  pawnee  to  sell  pledged  property 
where  he  has  notice  of  a  conflicting  lien. 
In  that  event  be  must  foreclose  his  lien  in 
the  manner  pointed  out  in  section  2816.  Con- 
struing aH  these  sections  together,  we  under- 
stand the  law  to  be  this:  The  pawnee  may 
sell  the  pledged  property,  and  thus  satisfy 
his  claim,  when  there  Is  no  conflicting  lien 
of  which  he  has  notice.  If  he  does  have  no- 
tice of  such  lien,  he  may  foreclose  under  the 
provisions  of  section  2816,  provided  he 
chooses  to  adopt  this  method  of  enforcing 
his  rights;  but  he  need  not  foreclose  at  all 
whan  the  property  is  seized  under  execution 
in  favor  of  another.  He  may  then  give  the 
notice  provided  for  by  section  2fK>2,  and  claim 
the  proceeds  of  the  sale  In  the  hands  of  the 
levying  officer.  In  which  event  "the  court. 
In  distributing  the  proceeds,  will  recognize 
his  Hen  according  to  its  dignity,  and  give 
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Bucb  direction  to  the  funds  as  shall  protect 
bis  legal  rights."  It  tberefore  made  no  dif- 
ierence  In  the  present  case  whether  the  ob- 
jection to  Grier's  foreclosure  proceeding  was 
good  or  not,  tor  bis  case  fell  within  the  pro- 
visions of  the  Oode  section  last  cited.  Of 
coarse,  be  did  not,  while  holding  the  pledged 
property  in  his  bands,  lose  the  Hen  given 
bim  by  law,  merely  because  he  Indulged  his 
debtors  by  extending  the  time  of  payment 

4.  The  only  remaining  assignment  of  error 
In  the  bill  of  exceptions  Is  one  relating  to 
the  court's  refusal  to  order  the  payment  out 
of  the  money  in  the  BberilTB  bands  of  the 
costs  Incurred  by  the  banlc  In  obtaining  its 
Judgment  against  the  Millers.  There  cer- 
tainly was  no  error  In  this.  The  court  did 
charge  the  fund  with  the  expenses  incident 
to  bringing  it  into  court  This  was  proper, 
for  these  expenses  were  incurred  in  favor  of 
the  party  to  whom  the  money  was  awarded, 
and  tberefore  should  have  been  borne  by 
him.  The  costs  of  obtaining  the  Judgment 
in  ttcror  of  the  bank  were  not,  however,  ex- 
penses Incurred  for  the  benefit  of  Orler,  but 
solely  for  the  benefit  of  the  bank  Itself.  In- 
deed, there  was  no  more  reascMi  for  paying 
these  costs  out  of  the  fund  In  ccmtroversy 
than  for  payltig  the  principal  and  Interest 
due  of  the  bank's  Judgment 

Judgment  affirmed.  All  the  Justices  con- 
CDrrlng. 


CRAWPORD  et  al.  v.  CROW,  Ordinary,  et  al. 

iSupreme  Court  of  Georgia.     Dec.   10,   1901.) 

HIOHWAYS-ALTBRNATrVE  ROAD  LAW-ORAND 
JURY— RBX30MMBNDATI0N—JDR0H— DIS- 
QUALIFICATION—EFFECT. 

1.  A  recommendation  of  a  grand  jury  ex- 
pressed as  follows:  "We  recommend  further 
that  our  county  commissioners  and  ordlnaiy 
adopt  the  alternative  road  law  as  found  in  the 
Oode,  {{  57S-579,"— properly  construed,  was 
intended  to  and  did  have  the  force  and  effect 
of  adopting  the  entire  "alternative  road  law" 
contained  in  sections  573-682,  inclusive,  of  the 
Political  Code. 

2.  Where  one  member  of  a  grand  jury  recom- 
mending that  the  provisions  of  such  law  should 
go  into  effect  in  a  given  county  was  not  then 
a  resident  thereof,  the  recommendation  is  not 
vitiated  by  reason  of  the  disqualification  of 
such  juror,  when  it  affirmatively  appears  that, 
irrespective  of  his  vote,  there  was  a  majority 
in  favor  of  the  recommendation. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Franklin  coun- 
ty; R.  B.  Russell,  Judge. 

Action  by  M.  Crawfmrd  and  others  against 
T.  J.  Crow,  ordinary,  and  others,  to  enjoin 
them  from  collecting  a  public  road  tax. 
From  an  order  refusing  to  grant  a  temporary 
Injimction,  petitioners  bring  error.    Affirmed. 

J.  B.  Jones,  for  plaintiffs  In  error.  W.  R. 
Little  and  J.  A.  Neese,  for  defendants  In 

error. 

FISH,  J.  Certain  citizens  and  taxpayers 
of  the  county  of  Franklin  sought  to  enjoin 
the  ordinary,  county  oommlssloners,  and  tax 


collector  thereof  from  collecting  a  tax  for  a 
"public  road  fund,"  levied  under  the  provi- 
sions of  the  "alternative  road  law,"  contain- 
ed in  article  2  of  the  Political  Code.  Upon 
the  bearing  bis  honor  the  trial  Judge  refused 
to  grant  a  temporary  Injunction,  and  to  this 
ruling  the  petitioners  excepted. 

1.  The  question  presented  by  the  record 
for  our  decision  is  whether  the  "alternative 
road  law"  has  been  legally  adopted  for  Frank- 
lin county.  Section  583  of  the  Political  Code, 
as  amended  by  the  act  of  1897,  is  as  follows: 
"This  article  [containing  the  "alternative 
road  law"]  shall  not  go  Into  effect  in  any 
county  In  this  state  until  it  la  recommended 
by  the  grand  Jm-y  of  said  county,  said  rec- 
ommendation to  be  made  at  any  term  of 
court,  and  the  operation  of  this  article  shall 
be  suspended  in  any  county  of  ttals  state 
upon  a  like  recommendation  of  the  grand 
jury,  made  at  any  term  of  court,  after  the 
lapse  of  three  years  from  the  time  tbls  arti- 
cle goes  into  effect"  Laws  1897,  p.  20.  It 
appeared  upon  the  hearing  of  this  case  that 
the  grand  Jury,  at  the  March  term,  189S,  of 
Franklin  superior  court,  made  the  following 
recommendation:  "We  recommend  further 
that  our  county  commissioners  and  ordinary 
adopt  the  alternative  road  law  as  found  in 
the  Code  of  1895,  S!  578-579."  The  conten- 
tion of  the  petitioners  was  that  this  recom- 
mendaticHi  was  not  sufficient  to  carry  into 
effect  the  "alternative  road  law,"  because 
sections  673-679,  cited  in  the  recommenda- 
tion, contain  only  a  part  of  such  law,  and 
the  grand  Jury  bad  no  power  to  recommend 
the  adoption  of  less  than  the  whole  law  on 
this  subject  We  do  not  think  it  was  the 
intention  of  the  grrand  Jury  to  have  only  a 
part  of  the  law  carried  into  effect,  as  the 
recommendation  clearly  shows  a  purpose  to 
make  operative  all  tbe  provisions  of  the  "al- 
ternative road  law."  Article  2  of  the  Polit- 
ical Code,  in  whlcb  are  sections  673-579,  is 
beaded  "Alternative  Road  Law,"  and  the  re- 
maining sections— 680,  681,  and  582— of  the 
article  refer  to  defaulters,  and  bow  and 
by  whom  tbe.v  shall  be  dealt  with.  Unless 
these  last  three  sections  became  operative, 
tbe  provisions  of  the  other  sections  could  not 
be  enforced.  This  the  grand  jury  must  have 
understood,  and  we  cannot  believe  that  they 
undertook  to  do  a  vain  and  useless  thing. 
Tbe  force  and  effect  of  their  recommendation 
was  to  adopt  tbe  provisions  of  the  entire 
"alternative  road  law." 

2.  Serving  on  the  grand  jury  that  made  the 
recommendation,  and  participating  In  their 
action  in  reference  thereto,  was  Henry  K. 
Ertzberger,  who,  as  petitioners  alleged,  was 
not  qualified  to  serve,  for  the  reason  that  he 
was  not.  at  the  time,  a  resident  of  Franklin 
county,  and  they  contended  that  bis  disquali- 
fication rendered  the  recommendation  void. 
Upon  the  hearing  it  was  shown  by  the  affi- 
davits of  a  number  of  those  who  served  upon 
the  grand  jury  that  the  recommendation  was 
adopted  by  tbe  votea  of  a  large  majority 
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and,  as  affiants  remembered,  by  a  mianimous 
rote,  of  the  grand  jary,  and  there  was  no 
evidence  to  tbe  contrary.  Taking  ttils  to  be 
true,  tlie  recommendation,  in  onr  opinion, 
was  not  void,  although  Ertzberger  may  have 
l>een  disqualified.  There  seems  to  have  been 
some  doubt  whether,  at  common  law,  the 
disqualification  of  one  member  of  a  grand 
Jury  vitiated  an  Indictment  found  by  it,  when 
all  the  other  members  were  competent;  bnt 
the  statute  of  2  Hen.  lY.  c.  9,  enacted  that  any 
indictment  taken  by  a  Jury  one  of  whom  Is 
unqualified  shall  be  altogether  void,  and  of 
no  effect  (see  10  Enc.  Fl.  &  Prac.  355),  and  It 
is  now  well  settled  that  the  Incompetency 
of  one  grand  Juror  renders  an  Indictment 
rcid,  no  matter  how  many  unexceptionable 
Jurors  Join  with  him  in  finding  the  bllL  This 
rule  In  reference  to  indictments  does  not  ap- 
ply, however,  to  the  recommendation  of  a 
grand  Jury  that  the  provisions  of  the  "alter- 
native road  law"  shall  become  operative, 
whoi  it  affirmatively  appears  that,  Irrespec- 
tive of  the  vote  of  a  disqualified  Juror,  there 
was  a  majority  in  favor  of  the  recommenda- 
tion. The  legislature,  in  authorizing  grand 
juries,  by  a  recommendation,  to  put  Into  ef- 
fect such  law,  evidently  intended  to  confer 
tbe  power  upon  them  as  a  representative 
body  of  citizens  of  the  county  who  might  be 
serving  as  grand  Jurors,  and  who,  on  account 
of  their  uprightness,  intelligence,  and  experi- 
ence, would  be  well  qualified  to  determine, 
under  all  existing  conditions,  whether  the  in- 
terests of  the  county  and  Its  citizens  would 
be  promoted  by  having  the  public  roads 
worked  und»  the  "alternative  road  law"; 
and  In  passing  upon  such  question  a  majority 
of  the  votes  of  those  qualified  to  act  as  grand 
Jurors  must  control.  In  the  present  case,  as 
we  have  seen,  the  recommendation  in  ques- 
tion was  adopted  by  a  large  majority,  if  not 
by  the  unanimous  vote,  of  the  members  of 
the  grand  Jury,  all  of  whom  were  qualified 
except  Ertzberger,  and  bis  vote  could  not 
have  changed  tbe  result  of  their  action.  It 
follows  from  the  foregoing  that  the  refusal 
of  the  temporary  injunction  was  not  erro- 
neous. 

Judgment  altlrmed.     All  the  Justices  con- 
curring. 


MITCHELL  et  al..  County  Com'rs.  v.  LAS- 
SETER et  al. 
(Supreme  Court  of  Georgia.     Dec.  10,  1901.) 

COUNTT   81TB  —  SELECTION  —  PROCEEDINGS  — 
RBOULARITT— PRESUMPTION  —  PERMANENT 
LOCATION— PUBLIC  STATUTES— RECITALS  OF 
PACT— EFFECT— CHANGE  OF  COUNTY   SEAT— 
INJUNCTION— TAXPAYERS"    RIGHTS. 
1.  An  act  of  the  general  assembly  authoriz- 
ing tbe  county  aatborities  of  a  given  county  "to 
•elect  and  locate  some  central  and  convenient 
place  within  the  same  for  a  county  site"  (Acts 
1857,  p.  4ti,  i  3),  did  not  require  that  the  place 
so  selected  should  be  at  or  near  the  geograph- 
ical center  of  the  county,  nnless  at  the  time 
the  connty  site  was  selected  such  a  place  would 
be  convenient  to  the  people  of   the   county. 


Tbe  selection  of  a  place  near  the  center  of  one 
side  of  the  county  which  was  most  easily  ac- 
cessible to  a  majority  of  the  people  of  the  coun- 
ty was  a  substantial  compliance  with  the  act. 

2.  When,  under  authority  of  an  act  of  the 
character  above  referred  to,  the  officers  in 
charge  of  the  affairs  of  a  county  acquire  land 
at  such  a  place  as  is  above  indicated,  and  erect 
thereon  permanent  and  substantial  buildings, 
such  as  a  court  house  and  jail,  and  the  same 
are  used  for  more  than  20  years  as  the  court 
house  and  jail  of  the  county,  and  the  place  so 
selected  has  been  for  the  space  of  time  men- 
tioned recognized  by  the  people  and  officers  of 
the  county,  as  well  as  by  every  department  of 
the  state  government,  as  the  county  site.  It 
will  be  presumed,  when  the  records  of  the  coun- 
ty authorities  have  been  lost  or  destroyed,  that 
the  county  site  was  permanently  located  at  the 
place  referred  to  in  the  manner  provided  in 
the  act.  Especially  would  such  presumption 
arise  when  there  Is  testimony  of  a  witness  who 
testifies  that  he  was  present  at  a  meeting  of 
the  county  authorities  when  an  order  to  this 
effect  was  passed  hy  them. 

3.  Recitals  of  fact  in  a  public  statute  are  not 
conclusive  upon  the  court^  bnt  evidence  may 
be  introduced  to  disprove  them. 

4.  A  court  of  equity  will,  at  the  Instance  of 
citizens  and  taxpayers  of  a  county,  enjoin  the 
authorities  in  charge  of  the  affairs  of  such 
county  from  carrying  Into  effect  an  unauthor- 
ized order  or  judgment  providing  for  the  loca- 
tion of  a  county  site,  in  the  execution  of  which 
order  it  will  be  necessary  either  to  expend  the 
money  of  the  taxpayers  in  the  treasury  of  the 
county  or  to  incur  illegal  indebtedness  by  the 
county. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilcox  county; 
D.  M.  Roberts,  Judge. 

Application  by  Z.  W.  Lasseter  and  others 
to  restrain  J.  B.  Mitchell  and  others,  county 
commissioners  of  Wilcox  county,  from  car- 
rying Into  effect  an  order  for  the  removal  of 
the  county  seat  From  an  order  granting 
the  injunction,  defendants  bring  error.  Af- 
flrmed. 

Max  E.  Land  and  J.  H.  Martin,  for  plain- 
tiffs In  error.  Eldrldge  Cutts  and  J.  L, 
Bankston,  for  defendants  In  error. 


COBB,  J.  This  was  an  application  I)y  cer- 
tain residents  and  taxpayers  of  Wilcox  coun- 
ty to  enjoin  the  board  of  county  commis- 
sioners of  that  county  from  removing  the 
county  records  from  Abbeville  to  Rochelle, 
and  establishing  the  latter  place  as  tbe  county 
site  of  the  county.  The  Judge  granted  the 
injunction  prayed  for,  and  to  this  the  de- 
fendants excepted. 

1.  The  plaintiffs  contend  that  the  county 
site  of  Wilcox  county  has  been  located  ac- 
cording to  law  at  Abbeville,  and  that  hav- 
ing been  so  located,  the  county  commission- 
ers have  no  authority  to  remove  It  to  an- 
other point,  except  In  the  manner  provided 
in  the  constitution.  The  defendants  con- 
tend that  tbe  county  site  has  never  been 
permanently  located  at  any  place,  and  that 
they  are  not  seeking  to  remove  the  county 
site  from  Al>bevllle  to  Rochelle,  but  are  sim- 
ply proceeding  to  locate  the  county  site  at 
the  latter  place  pursuant  to  certain  acts  of 
the  general  assembly.    Whether  the  action 
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on  the  part  of  the  board  of  commissioners 
is  a  mere  location  of  the  county  site,  or 
amounts  to  a  removal  thereof,  depends  upon 
the  determination  of  the  question  whether 
the  county  site  has  been  heretofore  perma- 
nently located  at  Abbeville  under  the  pro- 
visions of  the  act  of  1857,  which  provided 
for  tlie  laying  out  and  organization  of  Wil- 
cox county.  See  Acts  1857,  p.  46.  The  third 
section  of  the  act  Just  referred  to  provided: 
"The  inferior  court  of  said  new  county  shall 
select  and  locate  some  central  and  conven- 
ient place  within  the  same  for  a  county  site, 
provide  for  the  erection  of  the  public  build- 
ings, laying  ofT  the  site  into  lots  and  streets, 
and  itlake  all  such  temporary  arrangements 
for  the  transaction  of  the  public  business  of 
said  new  county,  in  the  meantime,  as  may 
be  necessary  and  proper."  Under  the  pro- 
visions of  this  secticw  the  inferior  court 
were  authorized  to  select  some  place  within 
the  county  for  the  county  site,  bat  in  the 
selection  of  this  place  they  were  regnlred  by 
the  section  to  have  due  regard  to  two  things: 
First,  the  place  selected  must  be  central;  and, 
second,  the  place  selected  must  be  "conven- 
ient. In  determining  the  question  as  to  where 
the  county  site  was  to  be  located,  the  in- 
ferior court  had  a  discretion  vested  in  them 
by  the  provisions  of  this  act,  but  this  dis- 
cretion was  to  be  exercised  in  such  a  way 
as  to  locate  the  county  site  at  that  place 
which  would  be  most  convenient  to  the  peo- 
ple of  the  counl7,  and  at  the  same  time  at 
a  point  which  would  be  considered  central 
under  existing  conditions.  The  county  site 
was  to  l>e  as  near  central  as  possible,  tailing 
Into  consideration  the  location  of  the  popu- 
lation of  the  county  at  the  time  the  county 
Kite  was  located.  It  appears  from  the  evi- 
dence in  the  present  case  that  at  the  date 
of  the  passage  of  the  act  of  1857  nearly  the 
entire  population  of  Wilcox  county  resided 
along  the  Ocmulgee  river,  on  the  eastern 
boundary  of  the  county,  and  that  the  middle 
and  western  portions  of  the  county  were 
very  thinly  settled.  The  place  now  known 
as  Abbeville  was  located  on  the  Ocmulgee 
river,  about  midway  of  the  eastern  boundary 
of  the  county.  Taking  everything  into  con- 
sideration, this  place  was  beyond  question 
the  most  convenient  place  for  the  county  site 
at  that  time,  so  far  as  the  population  of  the 
county  was  concerned,  and  it  was  to  this 
extent  a  central  point  in  the  county.  It  was 
undoubtedly  the  Intention  of  the  general  as- 
sembly, when  they  confided  to  the  inferior 
court  the  authority  to  locate  the  county  site 
at  some  central  and  convenient  place,  that 
this  power  should  be  so  exercised  as  to  lo- 
cate the  county  site  at  a  point  which  would 
be  most  easily  accessible  to  the  population 
of  the  county  as  It  existed  at  the  date  of 
the  passage  of  the  act  It  certainly  could 
not  have  been  the  intention  of  the  general 
assembly  that  the  Inferior  court  should  lo- 
cate the  county  site  at  or  near  the  geograph- 
ical center  of  the  county,  and  this  for  two 


reasons:  First,  if  the  act  is  so  construed, 
then  the  word  "convenient"  has  no  meaning 
whatever:  and,  second,  if  this  word  be  given 
Its  full  signification,— which  must  be  done, — 
then  at  the  date  of  the  passage  of  the  act 
the  geographical  center  of  the  county  would 
not  have  been  a  convenient  place,  so  far  as 
the  population  of  the  county  was  concerned. 
2.  Treating  it  as  established  that  the  place 
designated  as  Abbeville  was  a  central  and 
convenient  point  within  the  meaning  of  the 
act  at  the  date  of  its  passage,  the  question 
to  be  determined  is,  did  the  inferiw  court, 
under  the  act  permanently  locate  the  ooonty 
site  at  Abbeville?  It  appears  from  the  evi- 
dence that  temporary  arrangements  were 
ma;de  by  the  inferior  court  under  which  the 
public  business  of  the  county  was  trans- 
acted In  a  double-pen  log  house;  that  they 
acquired  title  to  60  acres  of  land  for  county 
purposes  under  a  donation  made  to  them  by 
a  citizen  of  the  county;  that  they  proceeded 
to  lay  off  the  land  so  acquired  into  lots  and 
streets,  reserving  5  acres  for  the  location  of 
a  court  house  and  Jail;  that  In  1868  they  pro- 
ceeded to  construct  a  substantial  court 
house,  which  was  at  that  time  amply  suffi- 
cient for  all  the  needs  of  the  county  and 
its  officers.  They  also  erected  a  substantial 
Jail  upon  the  land  reserved  for  that  purpose, 
which  was  also  sufiicient  for  all  the  needs 
of  the  county.  The  court  house  thus  built 
was  used  for  20  years,  when  It  was  burned, 
and  a  new  substantial  court  house  was  erect- 
ed in  its  place,  which  was  all  that  ■vena 
requisite  for  the  needs  of  the  county  at 
the  time  of  its  erection;  and  this  latter  court 
house  is  now  in  use.  From  the  time  that 
the  first  court  house  and  Jail  were  erected 
in  Abbeville,  in  1858,  to  the  present  time. 
Abbeville,  so  far  as  the  public  business  of 
the  county  is  concerned,  has  I)een  treated, 
not  only  by  the  i>eople  of  that  county,  but 
by  eveiy  citizen  and  public  officer  In  ttie 
state  who  had  to  transact  any  public  busi- 
ness in  connection  with  the  affairs  of  Wilcox 
county,  as  the  county  site  of  the  county. 
For  more  than  40  years  the  people  and  covtn- 
ty  officers  have  treated  Abbeville  as  the 
county  site,  and  it  has  been  recognized  as 
such  by  every  department  of  government  in 
the  state,— legislative.  Judicial,  and  execu- 
tive. It  does  seem  that  this  state  of  affairs 
alone  would  be  sufficient  at  this  late  day  to 
raise  a  conclusive  presumption  that  the  In- 
ferior court  had  formally  and  properly  en- 
tered a  Judgment  npon  its  minutes  perma- 
nently locating  the  county  site  of  Wilcox 
county  at  Abbeville.  The  records  of  the  in- 
ferior court  of  that  date  are,  according  to  the 
evidence,  not  to  be  found;  but  there  Is  a  wit- 
ness who  testifies  that  he  was  present  at  a 
meeting  of  the  Inferior  court  when  an  order 
was  passed  permanently  locating  the  county 
site  at  Abbeville.  The  facts  above  referred 
to,  in  connection  with  the  testimony  of  this 
witness,  we  deem  amply  sufficient  to  author- 
ize the  Judge  to  find,  as  he  did,  that  the 
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county  site  had  be«n  by  the  Inferior  court 
located  at  the  town  of  Abbeville. 

3.  It  Is  contended,  bowevM-,  that  the  gen- 
eral assembly  recognized  by  the  passage  of 
an  act  In  187»  (Acts  187S-79,  p.  409)  that 
everything  that  bad  been  done  for  20  years 
luist  In  regard  to  the  transaction  of  public 
business  and  the  construction  of  the  public 
buildings  in  WUcox  county  was  a  mere  tem- 
porary arrangement,  and  that  nothing  per- 
manent was  intended.    This  act  of  the  gen- 
eral assembly  is  as  follows: 
"Ad  act  to  carry  out  the  true  meaning  and 
intent  of  the  third  section  of  an  act,  ap- 
proved December  22,  1857,  entitled  'An  act 
to  lay  out,  and  organize  the  county  of  Wil- 
cox, and  to  declare  the  duties  of  the  county 
authorities,  and  the  rights  of  the  citizens 
of  said  county,'  relative  to  locating  the 
county  site  of  Wilcox  county,  and  for  other 
purposes. 

"Section  1.  Be  It  enacted  by  the  general 
assembly  of  Georgia,  that  the  county  an- 
thoritles  of  Wilcox  county  shall  locate  the 
site  of  Wilcox  county  at  some  central  and 
convenient  place  in  said  county,  as  Is  pre- 
scribed  in  the  third  section  of  the  act  of  the 
22d  day  of  December,  1857,  that  created  the 
county  of  Wilcox,  and  that  the  court  house 
■hall  be  erected  at  the  site  selected  by  the 
county  authorities. 

"Sec.  2.  Be  It  enacted  by  the  authority 
aforesaid,  that  any  tax  payer  of  the  county 
of  Wilcox  may  apply  to  the  chancellor  to  re- 
strain the  location  of  the  county-site,  and 
the  erection  of  the  court  house,  at  any  place 
ether  than  some  central  and  convenient 
place  In  said  county,  and  the  question  as  to 
whether  the  selection  Is  made  in  accordance 
with  the  true  intent  and  meaning  of  the 
third  section  of  the  aforesaid  act  shall  be 
tried  by  a  Jury,  as  other  equity  causes  are 
tried." 
Section  3  repeals  conflicting  laws. 
If  the  county  site  of  Wilcox  county  bad 
been  jiermanently  located  by  the  Inferior 
court  at  Abbeville  prior  to  the  passage  of  the 
act  Just  quoted,  then  the  act  was  Inoperative, 
for  the  reason  that  In  no  view  could  It  be 
construed  as  an  act  to  authorize  the  removal 
of  a  county  site,  but  It  was  one  simply  au- 
thorizing the  location  of  a  county  site;  the 
act  being  evidently  passed  on  the  assumption 
that  tbe  county  site  of  Wilcox  county  bad  not 
been  permanently  located.  But  if  the  act 
could  be  treated  as  one  authorizing  the  re- 
moval of  the  county  site,  then  the  act  would 
be  unconstitutional  because  the  general  as- 
sembly had  no  power  to  autborlce  the  remov- 
al of  the  county  site  In  any  other  manner 
than  that  provided  for  In  the  constitution. 
Tbe  act,  however,  authorizing  simply  tbe  lo- 
cation of  a  county  site,  and  the  recitals  in 
the  act  clearly  indicating  that  the  general 
assembly  was  of  the  opinion  that  no  county 
site  had  been  located  permanently  in  Wilcox 
county  under  tbe  jHrovlsIons  of  the  act  of 
1857,  the  question  arises,  what  effect  Is  to 
40  S.E.— 19 


be  given  tbe  recitals  of  fact  in  tbe  act  of 
1879,  upon  which  the  subsequent  provisions 
of  the  act  were  based?  These  recitals  are 
in  the  nature  of  a  preamble,  though  not 
strictly  in  that  form.  They  are  really  to  be 
regarded  not  as  a  part  of  the  law  which 
was  enacted,  but  simply  as  the  reasons  which 
influenced  the  general  assembly  to  pass  the 
law.  So  treating  them,  are  these  recitals  of 
fact  to  be  conclusive  upon  tbe  courts  when 
they  come  to  Investigate  tbe  question  wheth- 
er the  county  site  bad  been  actually  and  per- 
manently located  pursuant  to  the  provisions 
of  the  act  of  18577  We  do  not  think  so,  but 
we  are  of  opinion  that,  when  a  proper  case 
Is  made,  the  courts  may  go  behind  the  act, 
and  ascertain  whether  the  recitals  of  fact 
contained  therein  are  in  fact  true.  In  this 
connection  we  quote  tbe  following  pertinent 
and  forceful  language  from  the  opinion  of 
Judge  NIsbet  to  Dougherty  v.  Bethune,  7  Ga. 
90,  02:  "The  legislature  has  no  power  to 
legislate  the  truth  of  facts.  Whether  facts 
upon  which  rights  depend  are  true  or  false 
is  an  Inquiry  for  the  courts  to  make  under 
legal  forms.  It  belongs  to  the  Judicial  de- 
partment of  the  government.  By  the  consti- 
tution the  legislative  and  Judicial  departments 
are  distinct  A  citizen  Is  not  estopped  to 
deny  in  the  courts  of  the  country  any  mere 
fact  which  the  legislature  may  choose  to  re- 
cite. If  he  was,  the  government  would  be 
a  despotism,  and  the  legislature  might  be  a 
tyrant"  See,  also,  in  this  connection,  Thorn- 
ton V.  Lane,  11  Oa.  469,  620;  Lane  v.  Harris, 
16  Ga.  217,  222;  Elmondorff  v.  Carmlchael, 
S  Utt  472,  14  Am.  Dec.  86,  93.  It  is  true 
that  in  the  cases  cited  the  court  was  dealing 
with  private  statutes,  but  the  reasoning  upon 
which  these  decisions  are  based  applies  with 
as  much  force  to  public  as  to  private  stat- 
utes. The  legislature  has  no  power  to  bind 
the  courts  by  recitals  of  facts  in  a  public 
statute;  and,  according  to  the  authorities 
cited,  such  recitals  in  a  purely  private  statute 
would  not  be  binding  on  anybody  except  the 
person  applying  for  the  act  He  would  be 
estopped  to  deny  them  because  he  applied 
for  and  accepted  beneflts  from  an  act  which 
was  founded  upon  these  recitals.  In  Rex 
V.  Greene,  6  Adol.  &  E.  649,  it  was  held  that 
the  fact  that  a  given  place  was  mentioned  as 
a  "borough"  in  a  public  statute  referred  to 
in  that  case,  and  that  the  "borougbholders 
and  freemen  of  the  borough"  are  mentioned 
in  connection  with  it  as  "the  corporate  body," 
Is  not  conclusive  of  tbe  place  having  been 
a  borough,  or  the  borougbholders  and  free- 
men having  been  a  municipal  corporation, 
before  the  passage  of  the  statute.  In  Reg. 
V.  Hanghton,  1  El.  &  BL  601,  it  was  held  that 
a  recital  in  an  act  that  a  certain  highway 
was  in  a  named  township  was  not  conclusive; 
it  being  said  in  the  opinion  by  Lord  Chief 
Justice  Campbell  that  a  mere  recital  in  an 
act  of  parliament  either  of  fact  or  law,  is 
not  conclusive,  and  the  courts  are  at  liberty 
to  consider  the  fact  or  the  law  to  be  different 
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from  tbe  statement  In  the  recital.  See,  also, 
End.  iDterp.  St  {  375;  Sedg.  St.  Const  p. 
44;  Parmelee  v.  Thompson,  7  Hill,  77. 

4.  It  le  contended  by  the  plaintiffs  in  error 
that  the  Judge  erred  in  granting  the  injunc- 
tion, for  the  reason  that  the  plaintiffs  in  the 
court  below  had  no  right  to  maintain  their 
action,  because  the  board  of  commissioners. 
In  locating  the  county  site  under  authority 
of  the  Acts  of  1857  and  1879,  were  engaged 
in  the  exercise  of  a  legislative  act  which 
could  not  be  controlled  by  the  courts.  Under 
the  view  we  have  taken  of  the  case,  this 
contention  of  the  plaintiffs  in  error  must  fail, 
because  the  board  of  county  commissioners 
had  no  authority  to  pass  the  order  locating 
the  county  site  at  Rocbelle,  and  the  order  was 
absolutely  null  and  void.  Xo  act  done  there- 
under would  be  binding  upon  the  county.  As 
tbe  board  of  commissioners  were  threatening 
to  carry  this  order  into  effect  iuid  in  doing 
80  would  necessarily  expend  the  money  of 
the  taxpayers,  certainly  the  taxpayers  of  the 
county,  or  any  one  or  more  of  them,  had  a 
right  to  appeal  to  a  court  of  equity  to  pre- 
vent this  unauthorized  use  of  public  money. 
In  addition  to  this,  the  county  commissioners 
were  preparing  to  enter  Into  contracts,  which, 
although  Invalid  for  want  of  power  in  them 
to  make  the  contracts,  still  thehr  conduct 
in  this  connection  would  entail  upon  the 
county  expense  and  loss  in  resisting  the  ef- 
forts of  those  who  might  claim  under  the 
contracts  to  enforce  the  same.  Any  taxpay- 
ers of  tbe  county  had  a  right  to  apply  to  a 
court  of  equity  to  prevent  the  county  com- 
mlBsloners  from  making  contracts  which 
they  had  no  authority  to  make.  See  Smith 
V.  Magourlch,  44  Oa.  163;  Keen  v.  Mayor, 
etc.,  101  Ga.  588,  29  S.  E.  42;  Wells  v.  Rags- 
dale,  102  Oa.  64,  29  S.  E.  166  (7);  Mayor, 
etc.,  V.  Hughes,  UO  Ga.  804,  36  S.  E.  247. 
The  plaintiffs  in  the  court  below  had  a  per- 
fect right  to  maintain  their  application  for 
injunction,  and  under  the  facts  as  they  ap- 
pear in  the  record  tbe  court  did  not  err  In 
granting  the  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


CEXTRAI.  OP  GEORGIA  RT.  CO.  v.  BER- 

RT  (two  cases). 

(Supreme  Court  of  Georgia.     Dec.   10,   1901.) 

ERROR— BKVIHW—HXCESSIVB  VBRDICTS— 
REMITTITUR, 

1.  It  appears  that  the  judge  of  the  court  be- 
low approved  of  the  verdicts  rendered,  and  did 
not  consider  them  excessive.  There  being  in 
the  motions  for  new  trial  no  ground  that  the 
recoveries  were  excessive,  the  plaintiff  in  error 
will  not  be  heard  to  complain  here  because  the 
court  allowed  the  plaintiffs  below  to  volun- 
tarily write  off  portions  of  tbe  amounts  re- 
covered by  them  as  damages;  it  being  no- 
where made  to  appear  that  the  plaintiff  m  er- 
ror was  injured  by  such  action. 

2.  No  error  of  law  seems  to  have  been  com- 
mitted by  the  trial  judge,  and  the  evidence 
was  sufficient  to  sustain  the  verdicts. 

(Syllabus  by  the  Court) 


Error  from  superior  court,  Pike  county; 
J.  S.  Candler,  Judge. 

Actions  by  Fannie  Berry,  by  her  next 
friend,  against  the  Central  of  Georgia  Bail- 
way  Company.  Judgments  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

Hall  &  Boynton  and  R.  L.  Berry,  for  plain- 
tiff in  error.  R.  T.  Daniel  and  S.  J.  Hale,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  in  each  case 
affirmed. 


CARTER  V.  GRIFFIN  et  aL 
(Supreme  Court  of  Georgia.     Dec.  11,  1901.) 

TRUST  DEED— PAROL  CONTRACT— EVIDENCE— 
EFFECT— CONTRADICTION  OP  WRIT- 
TEN INSTRUMENT. 
The  fact  that  the  grantor  and  grantee  in 
a  security  deed  agreed  m  parol  that  tbe  latter 
should  cancel  tbe  evidence  of  the  debt  so  se- 
cured, and  pay  to  the  former  a  sum  of  money, 
and  be  thereafter  vested  with  absolute  title 
to  the  property  conveyed  by  the  deed,  is  ad- 
missible in  evidence,  and  a  proper  subject  of 
consideration  by  the  jury,  in  a  case  where  tbe 
heirs  of  the  grantor  are  seeking  to  recover  the 
land,  on  the  ground  that  the  renta  and  profits 
received  by  the  grantee  have  been  sufficient  to 
pay  off  the  original  Indebtedness;  and  this  is 
true  notwithstanding  the  fact  that  subsequent- 
ly, contemporaneously  with  the  making  and 
execution  of  such  contract  the  parties  entered 
Into  an  agreement  in  writing,  by  the  terms  of 
which  the  grantee  in  such  deed  agreed  to  rent 
the  land  to  the  grantor  for  a  named  time  at  a 
stipulated  price,  with  an  option  on  the  part 
of  the  grantor  to  repurchase  said  land  within 
a  given  time  at  a  named  price,    (a)   Such   a 

fiarol  contract  was  consistent  with  the  writ- 
ng,  and  did  not  alter  or  vary  its  terms.  <b) 
If  established,  the  legal  effect  of  such  a  con- 
tract when  executed  would  be  to  vest  in  the 
grantee  a  title  free  from  the  right  of  redemp- 
tion at  the  expiration  of  the  time  limit  of  the 
option,  provided  the  right  of  repurchase  there- 
in contained  bad  not  been  exercised  accord- 
ing to  its  terms. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Hall  county; 
J.  B.  Estes,  Judge. 

Action  by  T.  M.  Griffin  and  otbo's  against 
S.  S.  Carter  for  the  cancellation  of  a  trust 
deed.  From  a  Judgment  in  favw  of  plain- 
tiffs, defendant  brings  error.    Reversed.    ' 

Howard  Thompson  and  H.  H.  Perry,  for 
plaintiff  in  error.  N.  L.  Hutcblns,  A.  J. 
Orifl^  and  H.  H.  Dean,  tor  defendants  in 
error. 


I/ITTLB,  J.  The  contention  of  the  plain- 
tiffs in  the  court  below  was  that  Carter  held 
title,  as  security,  to  the  land  in  question,  for 
the  amount  paid  by  him  to  the  loan  com- 
pany and  for  his  own  original  debt  and  that 
the  rents  and  profits  of  the  land  had  been 
sufficient  to  pay  these  amounts;  while  Oar- 
ter  contended  that  by  a  parol  agreement  be- 
tween himself  and  Griffin  the  absolute  title 
was  vested  in  him  in  consideration  of  a  set- 
tlement of  the  amounts  due  to  him  by  Grif- 
fin, and  his  payment  to  the  latter  of   the 
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snm  of  $235;  and  that  this  agreement  was 
Independent  of  the  written  contract  In  erl- 
dmce.  The  Jury  returned  a  verdict  under 
the  charge  of  the  court,  that  the  land  be 
sold,  and.  after  payment  of  costs,  that  Cart- 
er be  paid  a  given  sum  of  money,  and  the 
remainder  divided  among  the  plalntlfls.  We 
do  not  find  it  necessary  to  separately  con- 
sider each  of  the  grounds  set  out  in  the 
motion  tot  a  new  trial,  and,  as  the  case  goes 
back  for  another  hearing,  we  place  our  Judg- 
ment of  reversal  on  those  grounds  which 
we  deem  necessary  to  be  considered  in  view 
of  another  trial  of  the  case. 

1.  Among  other  errors  assigned  in  the 
grounds  of  the  motion  are  the  following: 
The  court  charged  the  Jury:  "If  you  be- 
lieve that  these  parties  got  together  before 
this,  and  spoke  about  selling  the  land,  c(hi- 
veylng  title  into  Mr.  Carter,  I  charge  yon 
that  yon  could  not  consider  this  at  all  ex- 
c^t  by  this  writing,  because  this  writing 
does  say  that  Mr.  Grlffln  had  conveyed  that 
land  to  Mr.  Carter  by  deed  dated  March  13, 
1803,  and  if  he  conveyed  It  at  any  other  time 
it  would  be  in  conflict  with  that  writing, 
and  cannot  be  considered  by  yon  as  testi- 
mony In  this  case."  The  Judge  refused,  on 
proper  requests,  to  give  the  following  char- 
ges to  the  Jury:  (a)  "If  you  flud  from  the 
evidence  that  the  defendant,  S.  S.  Carter, 
held  a  deed  to  the  land  In  dispute  under  a 
deed  from  Asa  L.  Grlffln,  the  ancestor  of 
plaintiffs,  and  said  Asa  L.  Grlffln  held  from 
Carter  a  bond  for  titles  to  reconvey  the 
same  land  upon  the  payment  of  certain 
amounts  due  from  Grlffln  to  Carter,  said 
Grl£9n  would  have  had  the  right  to  pay  the 
amount  called  for  In  the  bond  and  demand 
a  deed  to  the  same  from  Carter.  But  if  said 
Griflln,  for  a  valuable  consideration,  surren- 
dered the  bond  for  title  to  Carter,  to  be  can- 
cded,  this  of  Itself,  without  any  formal  deed 
from  Grlffln  to  Carter,  vested  the  entire 
title  to  the  land  In  Carter."  (b)  "If  you  find 
from  the  evidence  that  while  Grlffln  held 
the  aforesaid  bond  for  title  he  (the  said 
Griffin)  agreed,  m  consideration  of  the  ex- 
tinguishment of  his  debt  to  Carter  and  tbe 
payment  of  $235  in  money,  he  would  give 
up  or  surrender  the  land  to  darter,  and  you 
further  find  that  said  debts  were  extln- 
gnlshed  or  canceled,  and  said  money  paid  to 
Griffin  and  accepted  by  Grlffln,  in  pursuance 
of  such  agreement,  then  I  charge  you  that 
this  would  put  the  entire  title  in  Cbrter,  and 
Carter  would  then  have  had  the  right  to  tbe 
possession,  although  no  formal  deed  or  deed 
of  any  kind  was  made  by  Grlffln  to  Carter." 
The  court  also  ruled  out  co-tain  evidence  for 
plaintiffs  to  the  following  effect;  "The 
notes  and  bond  for  titles  were  to  be  can- 
celed and  delivered  that  day,  and  'done 
away  with,' — the  way  they  expressed  It, — so 
that  Mr.  Grlffln  no  longer  owed  Mr.  Carter 
any  debt  but  that  Mr.  Carter  owned  the 
land.  That  was  what  they  done  and  said." 
It  is  evident  that  the  charge  of  tbe  court 


which  is  objected  to,  tbe  refusal  of  the  re- 
quests to  charge,  and  the  exclusion  of  the 
evidence  sought  to  be  introduced  were  based 
upon  the  theory  that  by  the  written  contract 
in  evidence  the  agreements  of  the  parties 
must  be  determined,  and  that  to  have  given 
the  charges  requested  or  to  have  admitted 
the  evidence  referred  to  would  have  been, 
in  legal  effect,  a  ruling  under  which  the 
terms  of  a  written  contract  might  be  added 
to,  altered,  or  varied  by  parol  evidence. 
Recognizing,  of  course,  the  correctness  of 
the  proposition  that  this  cannot  be  done,  we 
are  yet  of  the  opinion  that  the  court  erred 
in  the  charge  given,  in  the  refusals  to  charge 
as  requested,  and  in  the  rejection  of  the 
(^ered  evidence,  because,  under  the  uncon- 
tested facts  of  the  case,  no  such  result 
would  have  been  brought  about  by  a  differ- 
ent ruling.  The  written  contract  speaks  for 
itself,  and  by  its  terms  tbe  rights  of  the 
parties  in  relation  to  the  subject-matt» 
therein  contained  are  to  be  determined. 
Construing  it,  we  find  that  on  the  24th  day 
of  May,  1805,  Carter  agreed  to  rent  to  Grif- 
fin the  land  which  is  in  dispute,  which  land, 
the  contract  declares,  had  been  conveyed  by 
Grlffln  to  Carter  on  the  13th  of  March,  1893. 
The  rental  price  by  agreement  was  $131.27, 
and  the  time  agreed  on  was  the  year  1896. 
In  addition  to  this  agreement  to  rent  It  was 
further  stipulated  that  if,  on  or  before  De- 
cember 25,  1896  (time  being  expressly  made 
of  the  essence  of  the  contract).  Griffin  should 
pay  to  Carter  the  sum  of  $2,657.41,  in  addi- 
tion to  the  rent  before  stipulated,  then  Cart- 
er, by  his  quitclaim  deed,  should  convey  the 
title  to  the  land  to  Grlffln,  his  heirs  or  as- 
signs; and  that  If  Grlffln  failed  to  pay  this 
amount  for  rent  and  tbe  $2,657.41  on  or  be- 
fore December  2Sth,  Garter  should  bave  the 
right  to  collect  the  note  for  rent,  and  enter 
and  take  possession  of  the  land;  and  Grlf- 
fln stipulated  that  he  would,  in  the  event  of 
his  failure  to  so  pay,  deliver  possession  of 
the  land  to  Garter,  his  heirs  or  assigns. 
These  are  practically  the  only  stipulations 
of  the  written  contract,  and,  in  legal  effect 
it  Is  nothing  more  than  an  agreement  for 
rent  with  a  privilege  to  Grlffln  to  purchase 
the  land  within  a  given  time,  upon  the  pay- 
ment of  a  specified  sum  of  money.  Thus 
construed.  It  is  apparent  that  the  refusal  of 
the  court  to  allow  the  Jury  to  consider  any 
agreements  In  relation  to  the  extinguish- 
ment of  Orlffln's  further  claim  to  the  land, 
or  any  prior  agreements  founded  on  a  val- 
uable ccmslderatlon,  by  which  Grlffln  agreed 
that  the  absolute  title  should  be  vested  in 
Carter,  as  well  as  evidence  that  the  parties 
agreed  In  parol  that  the  notes  and  bond  for 
titles  should  be  canceled  and  marked  "Paid," 
and  that  Grlffln  no  longer  owed  Carter  any 
debt  but  that  Carter  owned  the  land,  was 
erroneous.  In  the  case  of  McCasklll  v.  Lath- 
rop,  63  Ga.  96,  it  was  ruled  by  this  court 
that  parol  evidence  of  the  settlement  and  of 
the  terms  thereof,  and  of  the  Intention  of 
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the  parties  In  canceling  a  bond  and  extin- 
guishing an  Indebtedness,  and  leaving  a 
deed  to  stand,  was  admissible.  It  not  appear- 
ing that  any  written  memorial  of  these  mat- 
ters existed.  In  ddlverlng  the  opinion  in 
that  case  Mr.  Justice  Bleckley  said:  "No 
law  that  we  are  aware  of  requires  such  an 
agreement  to  be  In  writing."  In  the  case 
of  Bullard  v.  Jones,  68  6a.  472,  It  was  ex- 
pressly ruled  that,  where  a  deed  had  been 
made  to  secure  the  payment  of  a  usurious 
debt,  and  a  bond  to  reconvey  was  given,  and 
afterwards  the  parties  came  together,  and 
the  debtor  surrendered  the  land  absolutely 
to  the  creditor  in  payment  of  the  debt.  It  be- 
ing agreed  that  the  bond  should  be  ddlver- 
ed  up  and  canceled,  the  title  became  fixed 
in  the  creditor,  and  the  debtor  could  not  aft- 
erwards recover  the  land,  though  the  bond 
may  not,  In  fact,  have  been  surrendered  and 
canceled.  Therefore  the  fact  that  the  agree- 
ment which  Carter  contends  was  made  and 
executed  was  not  In  writing  does  not  afTect 
its  validity.  If  in  fact  the  parties  assented 
to  and  executed  It.  The  written  contract,  as 
we  have  seen,  deals  only  with  the  rent  of 
the  land  and  the  option  for  its  purchase  at 
a  given  date.  It  impliedly  recognizes  Carter 
to  be  the  owner  of  the  land.  The  evidence 
which  was  excluded,  and  the  facts  which 
were  supported  by  evidence  that  the  defend- 
ant sought,  by  his  requests,  to  have  consid- 
ered by  the  Jury,  were  entirely  consistent 
with  the  terms  of  the  written  contract  If 
it  be  true,  as  defendant  contended,  that  he 
and  Griffin  had  agreed  that  on  the  surrender 
of  the  evidence  of  his  indebtedness  to  Grif- 
fin, and  the  vacation  of  the  obligation  of  the 
bond  for  titles,  and  the  payment  of  an  addi- 
tional sum  of  money,  absolute  title  should 
thereafter  be  vested  In  Carter,  it  is  manifest 
that  the  writing  which  was  made  between 
them  was  not  Intended  to  speak  the  whole 
contract.  It  is  a  well-recognized  principle 
of  law  that  parol  evidence  is  admissible  to 
prove  other  portions  of  a  contract  which  are 
not  inconsistent  with  the  writing,  when  such 
writing  do^  not  purport  to  contain  all  the 
stipulations  of  the  contract  As  we  have 
seen,  a  contract  such  as  It  was  contended 
was  made  may  be  in  parol,  and,  even  if  It  be 
insisted  that  it  was  the  Intention  of  the  par- 
ties to  put  the  whole  contract  in  tbe  writ- 
ing, when  It  Is  shown  that  any  part  of  the 
contract  was  omitted  from  the  writing  parol 
evidence  may  supply  that  portion,  provided 
it  is  not  Inconsistent  with  what  has  been 
written.  Douglass  ▼.  Bunn,  110  Ga.  159,  36 
S.  E.  339.  In  this  case,  the  right  of  Carter 
to  prove  that  he  entered  into  a  parol  con- 
tract with  Griffin  for  a  valuable  considera- 
tion, by  the  terms  of  which  the  latter  should 
yield  all  further  claim  to  the  land,  and  ab- 
solute title  be  vested  In  the  former, — since 
such  a  c(mtract  is  not  inconsistent  with  the 
written  contract  for  rent  with  option  of  pur- 
chase,— is  clear;  and.  If  the  execution  of 
such  a  contract  by  the  parties  Is  established. 


Its  effect  would  be  to  vest  In  Carter  the  ab- 
solute title  for  which  he  contracted,  and  a 
ruling  which  tended  to  exclude  considera- 
tion of  such  facts  was  erroneous.  The 
terms  of  the  written  contract— or  tbe  writ: 
ten  part  of  the  contract,  as  the  case  may 
be — are  plalp,  and  mtltled  to  be  enforced  as 
written.  But  that  agreement  Is  not  exclu- 
sive of  proof  of  other  distinct  agreements, 
which  the  parties  may  have  made  in  rela- 
tion to  the  land.  Tbe  role  of  evidence 
which  favors  contracts  which  are  in  writing 
excludes  parol  stipulations  relating  to  the 
subject-matter  of  the  contract  which  add  to, 
vary,  or  qualify  the  terms  as  written;  bat 
a  contract  whlcb  is  consistent  with  these 
terms,  and  of  lndq>endent  nature,  when  the 
writing  does  not  expressly  or  by  Impllcatiou 
undertake  to  deal  with  any  of  Its  terms, 
may  be  set  up  and  proved  by  parol  evidence. 
The  question  whether  the  parol  contract 
was  made  Is  one  for  tbe  Jtuy.  In  our  Judg- 
ment the  court  erred  In  the  charge  com- 
plained of,  in  his  refusals  to  charge,  and  in 
the  exclusion  of  the  evidence  to  which  ref- 
erence has  been  made  above. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


SOUTHERN  RY.  00.  v.  SOOTT. 
(Supreme  Court  of  Georgia.     Dec.  11,   1901.) 

APPEAL— REVIEW— INSTRUCTIONS. 
The  petition  was  good  as  against  a  general 
demurrer.  There  was  no  error  in  the  admis- 
sion of  evidence,  of  which  complaint  was  made. 
The  requests  to  charge,  so  far  as  legal  and  per- 
tinent were  covered  by  the  general  charge, 
which  was  a  fair  presentation  of  the  law  gov- 
erning the  case,  and  the  evidence  was  snffl- 
clent  to  sustain  the  verdict 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Forsyth;  W.  M. 
Clark,  Judge. 

Action  by  John  Scott  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Dessau,  Harris  &  Harris,  for  plaintiff  In 
error.  Persons  &  Persons,  for  defendant  In 
error. 

PER  CURIAM.    Judgment  affirmed. 


JESSE  FRENCH  PIANO  &  ORGAN  CO.  v. 

CARDWELL. 

(Supreme  Court  of  Georgia.     Dec.  11.  1901.) 

PRINCIPAL  AND  AGENT— CONTRACT  OF  AOKN- 

CT— CONSTRUCTION— AUTHORITY— SCOPE 

— TROVBR-^UDOMBNT. 

1.  The  contract  involved  in  the  present  caw 
created  a  general  agency  for  tbe  sale  of  mu- 
sical instruments;  and  it  was  within  the  scope 
of  such  an  agency  to  place  an  instrument  on 
trial  with  another,  taking  from  him  a  portion 
of  _  the  purchase  price,  and  allowing  him  the 
privilege  at  tbe  expiration  of  a  fixed  time  of 
either  paying  the  balance  of  the  purchase  price 
and  retaining  the  instrument  or  of  returning 
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the  same  and  haTing  the  money  advanced  In 
part  payment  refunded  to  him. 

2.  In  the  trial  of  a  suit  brought  by  the  em- 
ployer of  such  an  agent  to  recover  possession 
of  an  instilment  which  had  been  placed  by 
the  agent  with  the  defendant  under  an  agree- 
ment of  the  nature  above  indicated,  it  was  not 
error  to  refuse  to  strike  an  answer  of  the  de- 
fendant setting  forth  the  agreement,  alleging 
that,  at  the  expiration  of  the  time  therein  fix- 
ed, demand  had  been  made  upon  the  agent  to 
retake  possession  of  the  instrument  and  re- 
fund the  money  advanced,  and  that  he  had 
failed  to  comply  with  the  agreement,  and  claim- 
ing the  right  to  retain  possession  of  the  prop- 
erty until  the  money  advanced  as  part  pay- 
ment of  the  purchase  price  had  been  refunded. 

3.  Where  in  such  a  case  the  plaintiff  had  giv- 
en a  bond  conditioned  to  have  the  property 
forthcoming  to  answer  the  judgment,  and  a 
general  verdict  was  returned  in  favor  of  the 
defendant,  it  was  not  error  to  enter  np  a 
Judgment  on  this  verdict  that  the  plaintiff  re- 
store the  property  to  the  defendant  within  a 
given  time,  or,  in  default  thereof,  that  the  de- 
fendant recover  of  the  plaintiff  and  the  securi- 
ty on  tlie  bond  the  amount  which  had  been  ad- 
vanced by  the  defendant  as  part  payment  of 
the  purchase  price.  Sndi  a  judgment  followed 
the  pleadings,  and  was  in  consonance  with  the 
proper  practice  in  such  cases. 

4.  The  evidence  authorized  the  verdict.  The 
requests  to  charge,  so  far  as  legal  and  perti- 
nent, were  covered  by  the  general  charge. 
The  charge,  taken  as  a  whole,  fairly  submitted 
to  the  jury  the  issues  involved;  and,  if  there 
was  any  error  in  any  portion  of  the  charge, 
it  was  not  of  a  character  requiring  the  grant- 
ing of  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Columbds;  J.  L. 
Willis.  Judge, 

Hatcher  &  Carson,  for  plaintiff  in  error. 
Charlton  E>.  Battle,  for  defendant  in  error. 

COBB,  J.  The  Jesse  rrencb  Piano  &  Or- 
gan Company  brought  an  action  of  trover 
against  Cardwell  to  recover  possession  of  a 
piano.  At  the  trial  a  verdict  was  rendered 
in  favor  of  the  defendant.  Tbe  case  is  here 
upon  a  bill  of  exceptions  filed  by  the  plain- 
tiff assigning  error  upon  certain  rulings  made 
by  the  court  during  the  trial,  and  upon  the 
refusal  to  grant  a  new  trial. 

1.  It  appeared  from  the  evidence  that  the 
defendant  was  in  possession  of  the  piano  un- 
der an  arrangement  made  with  one  Rogers, 
and.  In  order  to  determine  whether  the  de- 
fendant had  a  right  to  the  possession  of  the 
property  as  against  the  plaintiff,  it  becomes 
necessary  to  ascertain  what  was  the  relaticm 
existing  between  Rogers  and  the  plaintiff. 
That  relationship  is  to  be  determined  from 
an  examination  of  a  written  agreement  enter- 
ed into  between  Rogers  and  the  plaintiff, 
wtilch,  in  substance,  provided  that  Rogers 
was  to  act  as  salesman  of  the  plaintiff,  and 
to  obey  its  Instructions,  rules,  and  regula- 
tions, as  he  migbt  be  directed,  to  devote  bis 
time  and  attenticm  to  its  business,  and  to 
pay  all  the  expenses  Incurred  in  the  trans- 
action of  its  business.  If  any  Instruments 
vete  not  sold  within  four  months  after 
tbe  date  of  invoices,  Rogers  was  to  pay  6 
per  cent  of  the  value  of  such  instruments, 
less   commission.    All  Instruments  received 


from  the  plaintiff  were  to  remain  its  proper- 
ty until  sold  and  the  sale  ratified  by  the  com- 
pany, and  not  be  liable  for  any  claim  or  ex- 
pense as  against  tbe  company.  Rogers  was 
to  return  free  of  expense,  or  deliver  to  tbe 
company's  order,  at  tbe  termination  of  the 
agreement,  or  at  any  time  as  it  might  re- 
quire, all  consigned  goods  not  then  sold,  and 
to  pay  for  any  damage  that  may  have  ac- 
crued to  such  instruments  by  his  act  or  neg- 
lect He  was  to  repossess  and  deliver  to  the 
company  any  instrument  it  might  direct,  or 
resell  and  receive  compensation  tbe  same  as 
on  new  Instruments.  He  was  to  receive  for 
bis  services  a  percentage,  which  was  set 
forth  in  tbe  agreement,  varying  according  to 
tbe  character  and  value  ot  tbe  instrument; 
tbe  commissions  which  were  to  be  paid  be- 
ing set  forth  in  the  agreement  The  com- 
pany was  to  have  tbe  right  whenever  it 
thought  proper,  to  reject  any  sale  made  by 
Rogers,  and  to  take  back  any  instrument 
sold  by  blm,  without  consulting  him,  and 
cancel  all  comralgslons  he  might  have  had 
on  the  sale.  The  agreement  was  to  be  ter- 
minated at  the  pleasTire  of  either  party. 
Construing  this  contract  as  a  whole.  It  cre- 
ated the  relation  of  principal  and  agent 
between  the  plaintiff  and  Rogers,  and  he  be- 
came thereunder  the  general  agent  of  the 
plaintiff  to  sell  pianos  on  its  behalf.  See,  in 
this  connection,  Foster  v.  Jones,  78  Ga.  166, 
1  S.  E.  276;  Butler  v.  Maples,  9  Wall.  766, 
10  L.  Ed.  822.  While  under  the  contract  the 
plaintiff  might  have  a  right  to  refuse  to  rat- 
ify any  sale  made  by  Rogers,  If  Rogers  had 
made  with  a  party  either  a  completed  sale  or 
an  executory  contract  ot  sale,  as  be  was 
authorized  to  do  under  the  agreement  cer- 
tainly the  plaintiff  could  not  by  a  refusal  to 
ratify  the  contract,  or  by  a  repudiation  of 
the  same,  recover  .the  possession  of  the  in- 
strument  without  at  least  paying  back  to  the 
party  to  whom  the  Instrument  had  been 
sold,  or  with  whom  the  executory  contract 
of  sale  had  beoi  entered  into,  any  amount 
which  had  been  paid  to  Rogers  on  account 
of  the  transaction.  It  was  argued  ttx  tbe 
plaintiff  In  error  that  tbe  contract  between 
the  plaintiff  and  Rogers  was  a  mere  consign- 
ment contract  and  that  Rogers  was  really  a 
bailee  of  the  piano,  with  authority  to  sell 
for  cash  or  credit,  and  in  the  latter  instance 
only  to  such  persons  as  the  plaintiff  might 
approve.  Wc  do  not  think  this  construction 
of  the  contract  was  the  correct  one.  The 
contract  created  Rogers  a  general  agent  to 
sell  the  property  of  the  plaintiff  in  his  pos- 
session; and  under  this  authority  he  could 
select  the  purchaser  and  agree  on  the  terms 
of  sale,  which  were  to  be  either  for  cash  or 
on  credit  and  deliver  the  property  either 
In  completion  of  the  sale,  or  on  trial,  lo<ri[- 
Ing  to  a  completion  of  the  sale  In  the  future, 
and  receive  money  in  advance  to  be  applied 
In  part  payment  of  the  purchase  money  if  the 
sale  was  afterwards  completed. 
2.  One  of  the  assignments  of  error  made  in 
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the  bill  ot  exceptions  complains  of  the  re- 
fusal of  the  court  to  strike  the  amended  an- 
swer of  the  defendant.  This  answer  set  up 
that  Rogers  had  proposed  to  sell  to  d^end- 
ant  a  piano  at  a  stated  price,  and  to  place 
the  same  in  the  house  of  the  defendant  oa 
ti-lal  for  30  days;  Rogers  stating  to  the  de- 
fendant that  he  had  a  number  of  pianos  In 
the  depot  upon  which  the  freight  was  due. 
He  then  asked  the  defendant  for  $100,  saying 
that  he  wanted  it  to  pay  freight  with,  and 
that  In  the  event,  after  a  trial  of  30  days, 
the  defendant  was  satisfied  with  the  piano, 
the  $100  was  to  go  as  part  payment,  and,  if 
he  was  not  satisfied,  the  money  was  to  be  re- 
funded. With  this  understanding,  the  de- 
fendant took  the  piano  on  trial,  and  advan- 
ced $100  as  a  part  of  the  purchase  money, 
which  was  to  be  returned  if  the  sale  was  not 
perfected.  Rogers  was  in  charge  of  the  busi- 
ness of  plalntifT,  and  represented  to  tbe  de- 
fendant that  he  was  the  general  manager 
of  the  plaintiff.  The  business  had  been  ad- 
vertised as  the  business  of  the  Jesse  French 
Piano  &  Organ  Company.  There  wore  signs 
to  this  effect  over  the  door  of  the  house 
where  the  business  was  carried  on,  and  the 
defendant,  in  advancing  the  $100,  did  so  up- 
on the  faith  of  the  fact  that  the  plaintiff 
was  the  owner  of  the  business,  and  that 
Rogers  had  authority  fa>  represent  it  At 
the  expiration  of  the  30  days,  defendant  told 
Rogers  that  he  bad  decided  not  to  take  the 
piano,  and  demanded  the  return  of  the  $100. 
Rogers  promised  several  times  that  he  would 
remove  tie  piano,  but  never  did  so.  Defend- 
ant had  always  been  ready  to  deliver  the 
piano  upon  the  payment  of  the  $100.  There 
was  a  prayer  In  the  answer  to  the  effect  that 
a  decree  be  molded  requiring  plaintiff  to 
pay  defendant  the  sum  of  $100,  with  interest 
thereon.  The  court  struck  tbe  prayer,  but 
overruled  the  demurrer  so  far  as  the  allega- 
tions of  the  amended  answer  were  concern- 
ed. The  suit  being  In  a  city  court,  of  course 
the  prayer  for  a  molded  decree  was  properly 
stricken,  for  the  reason  that  a  city  court  could 
not  grant  any  affirmative  equitable  relief. 
While  in  such  courts  equitable  plens  which 
set  up  matters  merely  defensive  are  allow- 
ed, there  is  no  power  in  such  courts  to  mold 
a  decree  granting  affirmative  equitable  re- 
lief. It  was  not  improper  to  refuse  to  strike 
the  answer,  even  If  it  could  be  construed  to 
set  up  any  equitable  defense.  Would  not  the 
facts  set  up  in  tbe  answer  be  a  sufficient  de- 
fense at  law  to  a  suit  for  the  possession  of 
personal  property?  If  Rogers  had  a  right  to 
make  the  contract  which  the  answer  set  up,— 
and,  under  the  allegations  of  the  answer,  he 
undoubtedly  had  this  right  in  behalf  of  the 
plaintiff,— then  the  defendant,  upon  his  decli- 
nation to  complete  the  sale  after  the  expira- 
tion of  30  days,  bad  a  right  to  demand  that 
the  status  be  restored  to  what  it  was  at  the 
time  that  the  property  was  delivered  into  his 
possession;  and  upon  the  failure  on  the  part 
of  the  plaintiff  or  its  agent,  Rogers,  to  do 


this,  the  defendant  conld  hold  tbe  proper!? 
in  his  possession  until  the  amount  due  him 
was  refunded,  with  interest  In  other  words, 
the  answer  set  up  a  state  of  facts  which 
showed  that  the  defendant  was  lawfully  In 
possession  of  the  property,  and  that  this  pos- 
session could  not  be  interfered  with,  except 
upon  the  plaintiff's  compliance  with  tbe  con- 
ditions of  the  agreement  which  had  been 
made  by  Its  agent  While  the  plaintiff  was 
the  absolute  owner  of  the  property,  the  de- 
fendant, under  tbe  agreement  with  Rogers, 
had  a  qualified  property  In  the  piano,  which 
be  could  assert  against  the  plaintiff  until 
It  had  complied  with  the  terms  of  the  con- 
tract made  through  its  agent 

3.  There  was  'a  general  verdict  for  the  de- 
fendant, and  upon  this  verdict  the  court  en- 
tered the  following  Judgment:  "It  appearing 
to  the  court  by  the  plea  of  defendant  that 
he  admits  title  to  the  property  sued  for  be- 
ing hi  the  plaintiff,  subject  to  his  right  to 
have  refunded  to  him  the  sum  of  one  hun- 
dred dollars,  with  Interest,  by  the  plaintiff, 
before  the  plaintiff  is  entitled  to  the  posses- 
sion of  the  said  piano;  and  it  appearing  to 
the  court  that  the  sheriff  seized  said  prop- 
^ty  at  the  Instance  of  tbe  plaintiff  upon 
their  ball  proceedings,  and  turned  the  same 
over  to  the  plaintiff;  It  having  entered  into 
a  bond  in  the  sum  of  eight  hundred  dollars, 
with  Smith  Furniture  Company  as  security, 
conditioned  that  the  said  Jesse  French  Piano 
&  Organ  Company  shall  produce  or  cause 
to  be  produced  and  forthcoming  the  said 
piano  to  answer  the  Judgment  that  may  be 
made  in  said  case,  and  shall  well  and  truly 
pay  the  evratual  condemnation  money,  what- 
ever It  may  be;  said  bond  dated  February 
14,  1900:  It  Is  therefore  considered  and  ad- 
Judged  by  the  court  that  the  plaintiff  re- 
store to  the  defendant  said  piano  within  two 
days;  in  default  defendant  do  recover  of 
the  plaintiff,  the  Jesse  French  Piano  &  Organ 
Company,  as  principal,  and  the  Smith  Fur- 
niture Company,  as  security,  the  sum  of 
one  bnndred  dollars,  as  principal,  nine  dol- 
lars and  ninety-five  cents  interest  (being  In- 
terest from  the  14th  of  February,  1900),  and 
any  further  interest  at  7  per  cent  per  an- 
num, and  costs  to  be  taxed  by  tbe  dark." 
The  plaintiff  objected  to  the  court  entering 
this  Judgment,  for  the  reason  that  tbe  de- 
fendant admitted  in  bis  answer  that  the  title 
to  the  piano  was  In  the  plaintiff,  and  for 
this  reason  the  verdict  was  void,  and  upon 
the  further  ground  that  the  Judgment  was 
not  authorized  by  the  verdict,  construed  in 
the  light  of  the  pleadings,  Tbe  entering  of 
the  Judgment  over  these  objections  is  as- 
signed as  error  In  the  bill  of  exceptions. 
Verdicts  are  to  be  given  a  reasonable  In- 
tendment, and  are  to  be  construed  in  the 
light  of  the  pleadings,  and  are  never  to  be 
held  void  except  from  necessity.  Applying 
this  rule  to  the  verdict  in  the  present  case, 
a  general  finding  in  favor  of  the  defendant 
cannot  be  construed  in  any  other  way  than 
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a  finding  by  the  Jury  In  favor  of  either  the 
defendant's  original  plea  or  its  amended 
plea.  The  (H^ginal  plea  amoonted  to  a  gea^ 
eral  denial  of  every  allegation  In  the  plain- 
tUTs  petition.  If  the  verdict  be  construed  as 
a  finding  in  favor  of  the  defendant  on  this 
plea,  then  the  defendant  would  be  entitled 
to  a  general  Judgment  vesting  the  property  in 
him,  and  the  Judgment  as  rendered  Is  more 
favorable  to  the  plaintiff  than  It  would  have 
a  right  to  ask.  If  the  verdict  be  construed 
as  being  founded  upon  the  amended  plea 
alone,  or  opon  the  plea  as  a  whole,  taking 
the  facts  alleged  in  the  amended  plea  as  to 
that  extent  qualifying  and  withdrawing  the 
denials  In  the  original  plea,  then  the  Jndg* 
ment  rendered.  In  the  light  of  the  fact  that 
when  the  property  was  seized  on  bail  process 
<t  was  delivered  to  the  plaintiff  upon  bis  ex- 
ecutlng  the  bond  required  by  law,  follows  the 
pleadings,  and  is  In  accordance  with  the 
practice  In  such  cases.  The  finding  of  the 
Jury,  In  effect,  meant  that  the  defendant 
was  entitled  to  hold  the  piano  until  the  $100 
was  refunded  to  him;  and  upon  this  verdict 
the  court  had  a  right  to  ent»  a  Judgment 
that  the  piano  be  delivered  back  to  the  de- 
fendant, to  be  held  by  him  as  security  for 
the  payment  of  the  $100,  and,  upon  the  fail- 
ure so  to  deliver  within  a  given  time,  the 
defendant  have  Judgment  for  $100,  with  In- 
terest, against  the  plaintiff  and  the  security 
on  the  bond  given  to  have  the  property 
forthcoming  to  answer  the  Judgment  to  be 
rendered  in  the  case.  The  status  of  the 
parties  as  fixed  by  the  Judgment  is  simply 
this:  The  absolute  title  to  the  property  is 
In  the  plaintiff.  Tbe  defoidant  has  a  quali- 
fied prt4>erty  ther^n,  which  he  can  assert  by 
retaining  possession  of  the  same  until  the 
$100,  with  interest.  Is  refunded;  and,  plain- 
tiff having  obtained  possession  of  the  piano 
by  virtue  of  the  bond  executed  by  it,  the  de- 
fendant was  entitled  to  retake  possession  of 
the  property,  to  be  held  until  the  money  due 
him  was  refunded,  or,  In  lieu  of  this,  to  a 
Judgment  on  the  bond,  which  represented  the 
pr<^)erty.  While  the  case  is  one  that  is  pe- 
culiar in  some  of  its  features,  the  Judgment 
entered  is  one  which  is  legally  possible  un- 
der the  principles  governing  actions  for  the 
recovery  of  persoual  property  under  the  C!ode 
of  this  state.  In  such  actions  the  plaintiff 
or  the  defendant  (whichever  one  obtains  a 
verdict)  is  entitled  to  a  Judgment  for  tbe 
property,  and,  in  tbe  event  a  bond  has  been 
given  by  the  losing  party  to  have  the  prop- 
erty forthcoming,  the  prevailing  party  is  en- 
titled to  treat  the  bond  as  standing  In  lieu  of 
the  property,  and  to  be  given  the  same  rights 
as  he  would  have  had  if  the  property  had 
been  produced. 

4.  The  case  upon  its  merits  turned  upon 
an  issue  of  fact  about  which  the  evidence 
was  o(«ifllctlng.  If  the  evidence  for  the  de> 
fendant  was  credited  by  the  Jury,  he  was 
entitled  to  a  finding  in  his  faror  on  his 
amended  plea.    If  ttie  evidence  in  behalf  of 


the  plaintiff  was  to  be  believed.  It  was  enti- 
tled to  an  unconditional  verdict  for  the  re- 
covery of  the  property.  The  Jury  determined 
this  issue  In  favor  of  the  defendant  The 
motl<Mi  for  a  new  trial  contains  many 
grounds,  assigning  error  upon  various  por- 
tions of  tbe  charge,  and  upon  refusals  of  the 
court  to  charge  certain  requests.  The  charge, 
as  a  whole,  fairly  submitted  the  case  to  the 
Jury;  and,  if  any  errors  were  committed 
therein,  they  were  not  of  such  a  character  as 
to  requhre  the  granting  of  a  new  trial.  The 
requests  which  were  refused  were,  so  far  as 
legal  and  pertinent  covered  by  the  general 
charge.  Tbe  discretion  of  the  trial  Judge  In 
refusing  to  grant  a  new  trial  will  not  be  con- 
troUed. 
Judgment  affirmed.    All  the  Justices  coa- 

CTUTlng. 


SHORT  V.  MATHIS. 
(Supreme  Ck)urt  of  Oeorgia.     Dec.  12,  1901.) 

AFPBAL-REIVIBW-ORANT  OF  NBW  TRIAU 
This  being  the  first  grant  of  a  new  trial, 
and  it  not  unequivocally  appearing  from  the 
record  that  the  verdict  was  demanded  by  the 
evidence,  the  judgment  granting  a  new  trial 
will  not  be  disturbed. 

(Syllabus  by  the  C!ourt) 

Error  from  superior  court,  Marlon  coimty; 
S.  P.  Gilbert,  Judge  pro  hne. 

Action  between  M.  F.  Short  and  E.  T. 
Mathls,  executor.  Vradlct  for  Short  From 
an  order  granting  a  new  trial,  be  brings  er- 
ror.   Affirmed. 

Geo.  P.  Munro  and  W.  B.  Short  for  plain- 
tiff In  err<Hr.  S.  B.  Hatcher,  J.  H.  Lumpkin, 
and  J.  J.  Dunham,  for  defendant  in  error. 

PBR  CURIAM.    Judgment  affirmed. 

LITTLJi:,  J.,  disqualified. 


MOORE  V.  STATE. 
(Supreme  Oourt  of  Georgia.     Dec.   10,  1901.) 

CRIUINAL  LAW— UANSLAUaHTER-nVIDBNCB 
—NBW  TRIAL  —  NBWLY-DISCOVBRBD  EATI- 
DBNCB  —  GROUNDS  —  INSUFFICIBNT  STATK- 
MBNT— INSTRUCTIONS— REFUSAL. 

1.  There  was  sufficient  evidence  to  warrant 
the  verdict  returned  in  this  case. 

2.  A  ground  of  a  motion  for  a  new  trial  al- 
leging error  in  admitting  testimony  should  dis- 
close wliat  this  testimony  was. 

3.  It  is,  in  a  criminal  case,  proper  to  refuse 
a  request  to  give  a  charge  not  warranted  either 
by  the  evidence  or  the  statement  of  tbe  ac- 
cused. 

4.  A  new  trial  will  not  be  granted  because 
of  a  refusal  of  a  request  to  charge  when  it  is 
fully  covered  in  the  general  instructions  given 
to  the  jury. 

5.  The  charge  complained  of  as  intimating 
an  opinion  upon  the  evidence  was  not  open  to 
this  objection. 

6.  There  was  no  merit  in  the  ground  of  the 
motion  for  a  new  trial  based  on  newly-discov- 
ered evidence. 

(Syllabus  by  the  Court) 
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Error  from  saperlor  court,  Harris  county; 
W.  B.  Butt,  Judge. 

Louis  Moore  was  convicted  of  voluntary 
manslaughter,  and  be  brings  error.    Affirmed. 

J.  B.  Bumslde,  J.  R.  Terrell,  and  H.  V. 
Hnrjsett  tor  plaintiff  In  error.  S.  P.  Gllbei-t, 
8ol.  Gen.,  for  tbe  State. 

LUMPKIN,  P.  3.  After  conviction  of  the 
offense  of  voluntary  manslaughter  upon  an 
indictment  for  murder,  Louis  Moore  filed  a 
motion  for  a  new  trial,  whit*  was  overruled, 
and  he  excepted. 

1.  The  first  three  grounds  of  the  motion 
complained  that  tbe  verdict  was  against  the 
evidence^  and  without  evidence  to  support  it 
As  to  them  it  Is  sufficient  to  say  that  a 
careful  reading  of  the  testimony  satisfies  this 
court  that  the  verdict  was  fully  warranted. 

2.  In  the  fourth  ground  of  tbe  motion  it 
is  alleged  that  the  court  erred  in  admitting 
the  testimony  of  a  named  witness,  but  the 
movant  did  not  set  forth  what  this  testi- 
mony was.  This  ground  cannot,  therefore, 
be  considered  as  presenting  any  question  for 
determination. 

3.  Counsel  for  the  accused  requested  the 
court  to  charge  as  follows:  "If  you  believe 
tliat  the  state's  witness  Crawford  Moore  was 
an  acoorapliee,  you  cannot  convict  this  de- 
fendant upon  his  (Crawford  Moore's)  testi- 
mony, unless  his  testimony  was  corroborated 
by  other  evidence  or  circumstances."  This 
request  was  properly  refused.  There  was 
nothing,  either  In  the  evidence  or  In  the 
statement  of  the  accused,  which  would  have 
warranted  a  finding  that  the  witness  men- 
tioned was  an  accomplice  of  the  accused  in 
committing  tbe  homicide. 

■  4.  Oonnsei  for  the  accused  also  presented  to 
the  court  a  written  request  to  charge  relat- 
ing to  the  law  of  dying  declarations.  This 
request  was  refused.  A  new  trial  should 
not,  however,  for  this  reason,  be  granted; 
for,  tliongh  the  request  embraced  a  substan- 
tially correct  statement  of  the  law,  the  same 
was  fully  covered  In  the  general  instruc- 
tions given  by  the  court  to  the  jury. 

5.  Tbe  indictment  alleged  that  tbe  homi- 
cide was  committed  with  a  pistol.  The  main 
ground  of  defense  was  that  the  accused  did 
not  do  the  shooting.  Among  other  things, 
the  court  charged:  "If,  as  is  claimed  by  the 
defendant,  that  he  did  not  do  the  shooting, 
and  that  you  can  determine  from  the  num- 
ber of  shots  fired  upon  that  occasion,  you 
may  look  to  his  own  statement;  look  to  the 
testimony  of  the  other  witnesses."  Complaint 
Is  made  that  this  charge  was  erroneous,  be- 
cause it  "consists  in  the  court  intimating  to 
the  Jury  what  had  been  proved  by  instruct- 
ing them  that  they  could  determine  from  the 
number  of  shots  fired  upon  that  occasion 
whether  the  defendant  did  the  shooting." 
There  was  no  dispute  that  more  than  one 
shot  was  fired,  and,  this  being  bo^  we  do  not 


think  tbe  charge  Is  open  to  the  criticisiii 
made  upon  it.  The  judge  did  not  intimate 
any  opinion  as  to  whctlier  or  not  the  shoot- 
ing was  done  by  the  accused,  which  was  tbe 
real  Issue  In  controversy.  Tlie  Jury  were  in- 
structed that  they  might,  from  the  number 
of  shots  fired,  determine  whether  or  not  the 
accused  did  the  shooting.  This  instruction 
may  not  have  furnished  a  correct  guide  to 
be  followed  by  the  Jury  In  determining  tbe 
guilt  or  innocence  of  tbe  accused,  but  no 
complaint  is  made  of  it  on  that  ground.  Cer- 
tainly it  did  not  contain  any  intimation  as 
to  what  was  the  truth  concerning  any  matter 
at  issue  in  tbe  case. 

6.  The  last  ground  of  the  motion  for  a 
new  trial  is  predicated  upon  newly-discover- 
ed evidence.  The  effect  of  this  evidence,  had 
it  been  Inti'oduced  at  the  trial,  would  simply 
have  been  to  Impeach  Crawford  Moore,  a 
witness  for  the  state.  Clearly,  therefore,  the 
trial  judge  did  not  err  In  heading  that  tbe 
newly-discovered  evidence  was  not  of  suffi- 
cient importance  to  demand  a  new  trial. 

Judgment  affirmed.  All  tbe  Justices  con- 
curring. 


CHRISTIAN  V.  MOORE. 
(Supreme  Court  of  Georgia.     Dec.   12,  1001  .> 

BILLS  AND  NOTKS  —  DKS-ENSKS  —  FRAUI>-DE- 
MURRER— RESCISSION— OFFER- 
CROSS  DEMANDS. 

1.  An  answer  which  sets  up  as  a  defense  to 
an  action  upon  a  promiasory  note  damages  al- 
IcKBd  to  have  been  occasioned  to  the  defendant 
by  fraud  practiced  upon  him  by  the  plaintiff's 
agent  in  tlie  sale  of  property,  for  the  purchase 
price  of  which  the  note  was  given,  is  not  prop- 
erly met  by  a  demurrer  presenting  the  point 
that  one  who  has  made  a  contract  cannot  avoid 
tbe  same  oo  the  ground  of  fraud  in  its  pro- 
curement, without  showing  that  he  offered  to 
rescind  upon  the  discovery  of  the  fraud.  Surh 
an  answer  does  not  seel:  to  avoid  the  contract, 
but  to  set  off  against  the  plaintiff's  demand  a 
cross  demand  In  the  nature  of  damages.  Tli<> 
demurrer  in  the  present  case  presented  the 
point  iirst  above  indicated,  but  did  not  rais«> 
the  question  whether  or  not  such  a  cross  de- 
mand in  surh  a  case  was,  in  law,  allowable. 

2.  The  charges  complained  of  were,  in  the 
main,  appropriate  to  the  pleadings  and  evi- 
dence; aud,  if  not  in  all  respects  precisely  ad- 
justed thereto,  the  variance  was  not  of  siiW- 
clent  materiality  to  require  a  new  trial.  Then* 
was  no  error  m  rejecting  evidence  or  in  re- 
fusing to  charge  as  requested,  and  the  finding 
of  tbe  jury  was  sufficiently  supported  by  testi- 
mony. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Griffln;  E.  W. 
Hammond,  Judge. 

Action  between  H,  C.  Christian  and  R.  7. 
Moore.  From  a  Judgment  in  favor  of  the  lat- 
ter, tbe  former  brings  error.    Affirmed. 

J.  J.  Plynt  N.  A.  Morris,  and  E.  P.  Green, 
for  plaintiff.  In  error.  J.B.Mozle7  and  Lloyd 
Cleveland,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 
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HORN  T.  STATE.' 
(Supreme  Court  of  Georgia.  Dec.  20,  1901.) 
STATnTHB— REPEAL. 
Where,  by  an  act  of  the  senernl  assembly, 
s  town  is  incorporated  with  certain  rights  and 
powers,  and  the  charter  is  amended  by  a  sub- 
sequent act  granting  an  additional  power  not 
inconsistent  with  anything  in  the  original  char- 
ter, this  latter  act  is  not  repealed  by  implica- 
tion by  a  later  act,  which  does  not  express  or 
indicate  any  intention  to  repeal  it,  which  does 
not  refer  to  the  subject-matter  of  the  inter- 
mediate act,  which  contains  nothing  to  show 
that  the  last  act  is  intended  as  a  revision  of 
the  former  ones  or  as  exhaustive  of  the  sub- 
ject, and  which  contains  and  re-enacts  sub- 
stantially all  of  the  provisions  of  the  original 
act  of  incorporation.  23  Am.  &  Eng.  Enc. 
Law,  4S6  et  seq.;  End.  Intern.  St.  «  194; 
Morisse  v.  Bank.  1  C.  B.  (N.  S.)  67.  85;  Id..  26 
Law  J.  C.  P.  02;  1  Dill.  Mnn.  Oorp.  (4th  Ed.) 
{  96;   Erwin  r.  Moore,  15  Oa.  361. 

(Syllabus  by  the  C!onrt)  | 

Error  from  superior  conrt  Webster  county;  '■ 
Z.  A.  Llttlejohn,  Judge.  i 

J.  L.  Horn  was  convicted  of  crime,  and  I 
brings  error.     Reversed.  i 

J.  B.  Hudson  and  L.  B.  Bleckley,  for  plain- 
tiff in  error.  F.  A.  Hooper,  Sol.  Gen.,  for  the 
State. 

PER  CURIAM.    Judgment  reversed. 

LITTLE,  J.,  absent  on  account  of  sldcness. 


ROBERTS  V.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  20,   1901.) 

CRIMINAL    LAW— INSTRUCTIONS— FAILURE    TO 
CHARGE— ASSIGNMENT  OF  ERROR. 

1.  In  a  close  and  doubtful  case  it  is  error  for 
the  judge  to  refuse  to  give  the  jury,  u^on  an 
appropriate  written  request  submitted  m  due 
time,  a  charge  applying  to  the  facts,  as  shown 
by  the  evidence  for  the  party  making  the  re- 
quest, the  law  applicable  thereto;  and  this  is 
true  although  the  judge,  in  his  charge,  stated 
the  abstract  principle  of  law  applicable  to  i 
tliose  facts.  | 

2.  The  failure  to  cnarge  a  proposition  of  law  : 
applicable  to  the  case  cannot  be  taken  advan-  { 
tage  of  by  assigning  error  upon  a  charge  which  ' 
is  abstractly  correct. 

3.  When  the  charge  embraces  a  section  of 
the  Code  which  contains  a  technical  term  of  i 
the  law,  the  meaning  of  which  is  probably  not 
understood  by  a  person  unlearned  in  the  law,  ' 
such  term  should  be  so  defined  as  to  convey  to  | 
the  jury  a  correct  idea  of  its  meaning. 

(Syllabus  by  the  Court.)  •  I 

Error  from  superior  court,  Jasper  county; 
Jno.  C.  Hart,  Judge. 

Lucius  Roberts  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Reversed. 

I.iane  &  Park  and  Greene  F.  Johnston,  for 
plaintiff  In  error.  H.  G.  Lewis,  Sol.  Geu.,  for 
tbe  State. 

COBB,  J.  The  accused  was  placed  on 
trial,  charged  with  the  offense  of  murder, 
and  was  convicted  of  voluntary  manslaugh- 
ter. He  excepted  to  a  Judgment  of  tbe  court 
refusing  to  grant  talm  a  new  trial. 

'  For  opiDlOD  lubiequeDtly  filed,  see  40  S.  E.  76S. 
4U  S.E.— 19^ 


1.  Counsel  for  tbe  accused  In  due  time 
Bubtultted  to  tbe  trial  Judge,  in  writing,  a 
request  to  charge,  which,  after  stating  that 
the  Penal  Ck>de  declares  It  to  be  Justifiable 
homicide  for  one  to  kill  another  who  mani- 
festly endeavors  by  violence  or  surprise  to 
commit  a  felony  on  the  person  of  the  slayei-, 
concluded  in  the  following  language:  "Tbe 
court  charges  you  that  it  is  not  essential,  In 
order  for  such  killing  to  be  justifiable,  that 
an  actual  assault  should  have  been  made 
upon  tbe  person  of  the  slayer,  or  that  a  blow 
should  be  actually  given  or  struck.  Nor  is 
It  essential,  for  such  killing  to  be  Justifiable, 
that  the  assailant  be  within  striking  dis- 
tance or  reach  of  tbe  slayer,  if  the  attack  be 
apparently  imminent.  It  is  sufficient.  In  or- 
der to  make  this  defense  available,  if  It  ap- 
pears that  the  circumstances  were  sufficient 
to  excite  the  fears  of  a  reasonable  man  that 
a  felony  was  about  to  be  committed  upon 
his  person,  and  that  tbe  party  killing  acted 
under  the  influence  of  those  fears,  and  not  In 
a  spirit  of  revenge."  This  request  contains 
propositions  of  sound  law.  See  Cumming  v. 
State,  08  Ga.  662,  27  S.  E.  177  (2);  Johnson 
▼.  State,  lOo  Ga.  665,  31  S.  E.  389;  Stubbs  v. 
State,  110  Ga.  917,  36  S.  E.  200.  An  exam- 
InatlMi  of  the  brief  of  evidence  shows  that 
the  charge  requested  was  peculiarly  appro- 
priate to  tbe  defense  set  up  in  the  evidence 
introduced  in  behalf  of  tbe  accused.  The 
charge  of  the  Judge  contains  the  substance 
of  the  section  of  the  Code  relating  to  Justi- 
fiable homicide,  and  refers  in  a  general  way 
to  the  rule  that  when  the  circumstances  are 
sufficient  to  excite  the  fears  of  a  reasonable 
man  that  a  felony  is  about  to  be  committed 
on  him,  and  be  acts  under  tbe  influence  of 
those  fears,  and  not  In  a  spirit  of  revenge, 
tbe  killing  is  Justifiable;  but  nowhere  in  the 
charge  Is  there  any  reference  to  tbe  appli- 
cation of  this  general  principle  to  the  par- 
ticular facts  of  tbe  case.  Under  micb  cir- 
cumstances, the  Judge  should  have  given  tbe 
charge  requested  by  counsel  for  the  accused, 
and  bis  refusal  to  do  so  Is  In  tbe  present 
case  error  requiring  the  granting  of  a  new 
trial.  In  Haynes  v.  State,  17  Ga.  465,  483, 
Judge  Lumpkin  said:  "I  give  it  as  tbe  re- 
sult of  thirty-four  years'  experience  that  or- 
dinarily general  charges,  however  abstractly 
true,  are  worse  than  useless,  their  effect  be- 
ing to  misguide  Instead  of  directing  the  jury 
to  a  right  finding;  and  the  only  Instruc- 
tions which  are  worth  anything  are  such  as 
enable  tbe  Jury  to  apply  the  law  to  the  pre- 
cise case  made  by  tbe  proof."  In  the  case  of 
Slade  V.  Paschal,  67  Ga.  541,  545,  Mr.  Justice 
Speer  said:  "To  charge  an  abstract  princi- 
ple of  law  is  well  enough,  but  when  the  re- 
quest goes  further,  and  seeks  a  charge  that 
applies  that  principle  to  the  facts  of  the 
case.  If  the  proof  Justified  Its  application,  to 
refuse  It  is  error.  An  abstract  principle 
given  may  make  but  a  slight  impression  on 
a  Jury,  but  when  it  is  applied  hypothetlcally 
to  the  facts  It  aids  the  Jury  to  a  correct  re- 
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suit,  and  is  one  of  the  most  potent  means 
in  tlie  hands  of  the  court  of  having  the  law 
iippllcable  to  the  facts  fairly  administered." 
See,  also,  Langston  t.  Marks,  il8  Ga.  435 
ijSy,  Railroad  Ck).  ▼.  Johnson,  90  Ga.  501,  16 
B.  B.  49  (5);  Taylor  v.  State,  105  Ga.  846,  33 
S.  E.  190  (2).  The  present  case  being  close 
and  doubtful  under  the  evidence,  the  ac- 
cused was  entitled  to  have  the  law  applica- 
ble to  his  defense  fully  stated  to  the  jury; 
and  the  charge  not  attempting  In  any  way 
to  apply  the  law  relating  to  his  defense  to 
the  particular  facts  of  the  case,  an  appro- 
priate written  request  having  this  effect, 
when  properly  presented  and  in  due  time, 
should  have  been  given  in  charge  to  the 
jury.  The  request  presented  was  of  the 
character  just  referred  to,  and  was  submit- 
ted In  the  time  required  by  law,  and  the  re- 
fusal of  the  court  to  charge  the  same  is  such 
an  error.  In  a  case  of  the  character  now  un- 
der consideration,  as  to  require  us  to  reverse 
the  judgment  refusing  a  new  trial.  While 
the  charge,  as  a  whole,  contains  the  abstract 
principles  of  law  applicable  to  the  case,  It 
does  not  In  any  way  attempt  to  apply  any  of 
these  principles  to  the  particular  facts  of 
the  case;  and  the  omission  of  the  judge  to 
make  proper  application  of  these  principles 
is  an  additional  reason  in  the  present  case 
why  the  refusal  to  give  the  request  above 
referred  to  was  such  an  error  as  required  the 
granting  of  a  new  trial. 

2.  The  motion  for  a  new  trial  contains 
«everal  grounds  in  which  extracts  from  the 
.charge  are  set  forth;  it  not  being  contended 
that  these  extracts  do  not  of  themselves  con- 
tain sound  propositions  of  law,  but  the  as- 
signments of  error  thereon  being  that  the 
court  failed  to  give  in  connection  with  such 
extracts  other  instructions  which  were  al- 
leged to  be  appropriate  in  the  case.  In  Mc- 
Iver  V.  Railway  Co.,  108  Ga.  306,  309,  33  S. 
E.  901,  Mr.  Presiding  Justice  Lumpkin,  in 
referring  to  an  assignment  of  error  of  this 
character,  says:  "We  do  not  think  this  is 
the  proper  way  in  which  to  make  a  ques- 
tion of  this  kind.  If  counsel  desired  any 
particular  principle  of  law  to  be  given  In 
charge,  they  should  have  submitted  to  the 
court  an  appropriate  request  in  writing.  Or, 
if  the  principle  In  question  was  one  neces- 
sarily involved  in  the  trial,  they  ought.  In- 
dependently of  other  matters,  to  have  ex- 
cepted to  the  failure  of  the  judge,  even 
though  not  so  requested,  to  charge  the  jury 
thereon."  This  doctrine  was  followed  in  the 
cases  of  I^ucas  v.  State,  110  Ga.  750,  36  S. 
E.  87;  Wood  v.  Collins,  111  Ga.  32,  36  S. 
E.  423  (5);  Keys  v.  State,  112  Ga.  392.  87 
S.  B.  762  (4),  81  Am.  St.  Rep.  63;  Barnes 
V.  State.  113  Ga.  189,  38  S.  E.  396;  Railway 
Co.  V.  Grady,  113  Ga.  1045,  39  S.  E.  441; 
Hayes  v.  State,  114  Ga.  29,  40  8.  E.  13; 
Tucker  v.  State,  114  Ga.  61,  39  S.  B.  926. 

3.  Complaint  is  made  tliat  the  court  erred 
in  failing  to  explain  to  the  jury  the  meaning 
of  the  word  "felony":  this  being  a  technical 


term  of  the  law,  having  a  definite  meaning 
under  our  Code,  and  being  a  term  neces- 
sary to  be  used  in  instructing  the  jury  upon 
the  law  relied  on  by  the  accused  as  affording 
blm  a  defense  to  the  charge  upon  which  be 
was  being  tried.  To  charge  a  jury  of  even 
more  than  average  Intelligence,  but  who 
were  unlearned  In  the  law,  that  one  who 
acted  under  the  fears  of  a  reasonable  man 
that  a  felony  was  about  to  be  committed  on 
blm  by  another  would  be  justified  in  taking 
the  life'  of  such  person,  without  explaining 
what  is  meant  by  the  term  "felony,"  leaves 
the  jury  almost,  if  not  entirely,  in  the  dark 
as  to  what  is  necessary  to  constitute  a  de- 
fense In  such  a  case.  Whether  or  not  the 
failure  to  explain  the  meaning  of  this  term 
would.  In  the  absence  of  an  appropriate 
written  request  so  to  do,  be  such  an  error 
as  would  require  the  granting  of  a  new  trial. 
Is  not  necessary  to  be  determined  In  the 
present  case,  for  a  new  trial  Is  demanded 
upon  another  ground  in  the  motion.  But  in 
all  cases  where  the  term  "felony,"  or  other 
technical  term  of  the  law,  is  contained  in  a 
section  of  the  Code  which  is  given  in  charge, 
the  meaning  of  such  term  should  be  explain- 
ed to  the  jury. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LITTLE,  J^  absent  on  ac- 
count of  sickness. 


FRETWELL  v.  FRETWBLU 
(Supreme  Court  of  Georgia.     Dec.  11,  1901.) 

EQUITABLE  PETITION— DISMISSAL 

The  petition  was  plainly   without   merit, 
and  there  was  accordingly  no  error  in  dismiss- 
ing it  on  demurrer. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Butts  county; 
E.  J.  Reagan,  Judge. 

Action  by  W.  A.  J.  Fretwell  against  S.  T. 
Fretwell.  Judgment  for  defendant,  dnd 
plaintiff  brings  error.    Affirmed. 

Ray  &  Ray,  for  plaintiff  in  error.  M.  W. 
Beck  and  Y.  A.  Wright,  for  defendant  in  er- 
ror. 

LUMPKIN,  P.  J.  The  bill  of  excepOons 
In  the  present  case  alleges  error  In  dismiss- 
ing an  equitable  petition,  which  was,  in 
substance,  as  follows:  On  the  28tta  of  De- 
cember, 1889,  G.  R.  Fretwell  and  W.  A.  J. 
Fretwell,  the  former  as  principal  and  the 
latter  as  surety,  made  and  delivered  a  prom- 
issory note  to  M.  V.  McKlbben.  The  prin- 
cipal died  on  the  30th  of  March,  1891,  leav- 
ing as  his  widow  Mrs.  B.  T.  Fretwell,  and 
Joseph  Jolly  became  administrator  of  his 
estate.  On  the  12th  of  October,  1894,  Mc- 
Klbben obtained  a  judgment  on  this  note. 
An  execution  Issued  upon  said  judgment  was 
levied  on  certain  realty  in  the  town  of  Jack- 
son, 6a.,  to  which  Mrs.  Fretwell  filed  a 
claim.  Thereupon  the  plaintiff  in  exeiHUion 
dismissed  the  levy.    The  property  levied  on 
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belongs  to  the  estate  of  O.  R.  Fretwell,  and 
is  subject  to  the  execution.  The  money  for 
which  the  note  was  given  to  McKlbben  paid 
for  the  property  in  question,  or  was  invested 
therein.  Mrs.  Fretwell  is  insoivent  The 
prayers  of  the  petition  were  that  she  be  en- 
Joined  from  selling  the  property  above  re- 
ferred to,  and  tliat  the  same  be  found  sub- 
ject to  the  execution  already  mentioned,  and 
sold  to  satisfy  the  same. 

A.  demurrer  was  filed  to  the  petition,  one 
ground  of  which  was  that  there  was  no 
equity  in  the  petition,  and  another  presented 
the  point  that  the  petition  showed  on  Its 
face  that  the  plaintifT,  W.  A.  J.  Fretwell, 
bad  never  paid  off  the  Judgment  or  any  part 
thereof,  and  for  this  reason  was  not  entitled 
to  any  of  the  rights  of  a  surety.  The  peti- 
tion was  palpably  without  merit.  There  was 
no  allegation  that  the  estate  of  O.  B.  Fret- 
well was  insolvent,  and  consequently  it  did 
not  ^i>ear  that  it  was  essential  to  the  pro- 
tection of  W.  A.  J.  Fretwell  that  the  par- 
ticular property  described  in  the  petition 
should  be  sold  under  the  execution.  In  the 
next  place,  the  petition  distinctly  alleged 
that  this  property  belonged  to  the  estate  of 
G.  K.  Fretwell.  This  being  so,  there  was 
no  occasion  to  enjoin  Mrs.  Fretwell  from 
selling  or  attempting  to  sell  it  Again,  the 
petition  alleges  no  reason  whatever  why  W. 
A.  3.  Fretwell  could  not  himself  pay  off  the 
execatlon,  and  then  control  it,  for  the  pur^ 
pose  of  reinbnrsing  himself,  as  surety.  For 
these  and  other  reasons,  we  have  no  dlflB- 
culty  In  upholding  the  Judgment  dismissing 
the  petition.  Certainly,  no  equity  in  favor 
of  the  plaintiff  arose  out  of  the  fact  that 
the  money  borrowed  from  McKlbben  was 
used  in  paying  for  the  property  under  con- 
sideration. If,  as  alleged,  it  still  belongs  to 
the  estate  of  G.  R.  Fretwell,  it  can  easily 
be  reached  by  levy,  irrespective  of  any  at- 
tempt on  the  part  of  Mrs.  Fretwell  to  dis- 
pose of  it  as  her  own. 

Judgmoit  affirmed.  All  the  Justices  con- 
curring. 


SHIFLETT  V.  CITY  OF  CEDARTOWN. 
(Supreme  Court  of  Georgia.     Dec.  11,  1901.) 

TRIAL-INSTRUCTIONS. 
The  instructions  excepted  to  were,  in  the 
main,  correct  statemeDtD  of  well-settlml  rules 
of  law.  and  if  in  any  respect  inaccurate  em- 
braced no  error  which  conld  hare  operated  to 
the  prejudice  of  the  losing  party.  The  requests 
to  charge  were,  so  far  as  legal  and  pertinent, 
covered  by  the  general  charge,  and  the  verdict 
w^as  supported  by  the  evidence.  It  does  not 
appear  that  there  was  any  abuse  of  discretion 
in  denying  a  new  trial. 
(Syllahus  by  the  Court.) 

Brror  from  superior  court,  Polk  county;  O. 
O.  Janee^  Judge. 

Action  by  W.  S.  Shiflett  against  the  city  of 
Cedartown.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 


J.  A.  Blance  and  Fouchfi  &  Fouchfi.  for 
plaintiff  in  error.  W.  C.  Bunn,  for  def endaat 
in  error. 

FEB  CURIAM.    Judgment  affirmed. 


SOUTHERN  RY.   CO.   v.   GARLAND. 
(Supreme  Oourt  of  Georgia.     Dec.  11,  1901.) 

TRIAL— INSTRUCTIONS— EVIDENCE. 
The  requests  to  charge,  so  far  as  perti- 
nent and  legal,  were  covered  by  the  general 
charge.  Under  the  ruling  made  when  tins  case 
was  here  before  (3C  S.  K.  696,  HI  Ga.  852), 
the  evidence  authorized  the  verdict,  and  the 
trial  judge  did  not  abase  his  discretion  in  re- 
fusing a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Henry  county; 
E.  J.  Reagan,  Judge. 

Action  by  H.  J.  Garland  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Charlton  E.  Battle,  for  plaintiff  in  error. 
Lloyd  Cleveland,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


COMMERCIAL  GUANO  00.  ▼.  NEATHER. 
(Supreme  Court  of  Georgia.    Dec.  13,  1901.) 

MASTER  AND  SHRVANT— INJURY  TO  SERVANT 
—DANGEROUS  MACHINERY— WARNING  —  NE- 
CESSITY—NEW TRIAL— ERROR  IN  INSTRUC- 
TIONS—CORRECT VERDICT. 

1.  If  no  error  be  committed  in  admitting  or 
rejecting  evidence,  and  the  verdict  rendered  is 
under  the  law  demanded  by  the  evidence,  it  is 
erroneons  to  grant  a  new  trial;  and  this  is  so 
whether  the  instructions  to  the  jury  are  or  are 
not  free  from  error.  There  was,  in  the  present 
case,  no  error  of  the  nature  first  above  indi- 
cated. 

2.  Working  in  close  proximity  to  a  large, 
heavy  metallic  shaft,  revolving  at  an  exceed- 
ingly rapid  rate  of  speed,  is  so  obviously  at- 
tended with  danger  that  the  same  should  be 
apparent  to  any  adult  of  ordinary  common 
sense,  in  the  least  degree  familiar  with  the 
operation  of  machinery  of  this  kind,  and  it  is 
not  in  such  a  case,  incumbent  npon  an  em- 
ployer to  give  to  an  employ^  of  the  description 
above  indicated  any  wammg  of  the  existence 
of  such  danger.  See  McDaniel  v.  Brewing  Co.. 
38  S.  E.  404,  113  Go.  80,  and  cases  there  cited. 

3.  Ai>plying  the  foregoing  mles  to  the  evi- 
.dence  in  the  record,  the  trial  judge  erred  in 
granting  the  plaintiff  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Muscogee  coun- 
ty;   W.  B.  Butt  Judge. 

Action  by  Judge  Neather  against  the  Com- 
m^'cial  Guano  Company.  From  a  Judg- 
ment granting  plaintiff  a  new  trial,  defend- 
ant brings  error.    Reversed. 

J  no.  D.  Little  and  C.  E.  Battle,  for  plain- 
tiff in  error.  Hatcher  &  Carson,  for  defend- 
ant in  «rror.  , 

PER  CURIAM.    Judgment  reversed. 
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HAMBURGER  et  al.  t.  JACKSON. 
iSupreme  Court  of  Georgia.     Dec.   12,   1901.) 

NEW  TRIAL— DISMISSAL  OF'  MOTION— BRIEF  OF 
EVIDENCE— RBTVIBW. 

This  court  will  not  reverse  a  judgment  of 
a  trial  court  dismissing  a  motion  for  a  new 
trial  for  want  of  an  approved  brief  of  evidence, 
when  it  apjpears  that  more  than  four  years 
hare  elapsed  since  the  day  first  fixed  for  the 
final  hearing,  and  when  the  judge  states  in  his 
order  dismissing  the  motion  that  he  could  not 
approve  the  brief  of  evidence  if  it  were  ten- 
dered at  that  time,  because  on  account  of  the 
lapse  of  time  he  could  not  recollect  the  facts 
of  the  case.  And  this  is  true  even  though 
counsel  for  movant  makes  a  showing  to  the 
court  from  which  he  could  find  that  the  case 
had  been,  by  proper  orders,  kept  in  court  until 
the  motion  to  dismiss  was  made. 
(Syllabus  by  the  Court) 

Error  from  superior  conrt,  HuBCogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  between  Hamburger  &  WlUiams 
and  others  and  J.  C.  Jackson.  From  a  Judg- 
ment dismissing  a  motion  for  new  trial. 
Hamburger  &  Williams  bring  error.  Af- 
flmied. 

J.  H.  Worrill  and  J.  H.  Martin,  for  plain- 
tiffs In  error.  J.  L.  WtlUs  and  Hatcber  & 
Carson,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LITTLE,  J.,  disqualified. 


I  ANDREWS  «t  al.  t.  KIXSEL. 

KINSEL  T.  ANDREWS  et  al. 

(Supreme  Court  of  Georgia.     Dec.   12,   1001.) 

WRIT  OF  EaiROR— DISMISSAL— NBGLIOENCE— 
PROXIMATE  CAUSE. 

1.  Where  the  controlling  question  in  a  case 
is  raised  by  a  cross  bill  of  exceptions,  and  the 
judgment  thereon  is  revprsed.  the  writ  of  er- 
ror on  the  main  hill  of  exceptions  will  be  dis- 
missed. 

2.  In  a  suit  for  damnRos,  where  it  appears 
upon  the  face  of  the  plaintiff's  petition  that 
there  intervened  between  the  alleged  negli- 
gence of  the  defendant  and  the  damage  sus- 
tained by  the  plaintiff  the  independent  criminal 
act  of  a  third  person,  which  was  the  direct 
and  proximate  cause  of  the  damage,  the  peti- 
tion should  be  dismissed  on  general  demurrer. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Muscogee  coun- 
ty; W.  B.  Butt,  Judge. 

Action  by  Ernest  Andrews  &  Co.  against 
C.  M.  Kinsel.  Demurrer  to  the  petition 
overruled  and  nonsuit  granted,  and  plaintiffs 
bring  error,  and  defendant  assigns  cross  er- 
ror. Main  writ  of  error  dismissed,  and  Judg- 
ment on  cross  bill  reversed. 

T.  T.  &  B.  S.  Miller  and  Goetcblns  &  Chap- 
pell,  for  plaintiffs  In  error.  Hatcber  &  Car- 
son, for  defendant  in  error. 

LEWIS,  J.  Andrews  &  Co.  sued  Kinsel 
for  $.500  damages,  making  by  their  petition 
substantially  the  following  case:  The  plain- 
tiffs rented  from  the  defendant  a  storehouse 


In  tbe  city  of  Columbus,  in  which  they  trans- 
acted a  mercantile  business;  and  It  was  the 
duty  of  the  defendant,  as  the  landlord  of  the 
plaintiffs,  to  keep  the  premises  in  good  re- 
pair. The  defendant  also  owned  the  store- 
house adjoining  that  rented  by  the  plaintiffs, 
a  partition  wall  dividing  the  two  stores.  On 
a  named  day  the  defendant,  by  his  agents 
and  servants,  entered  his  storehouse  adjoin- 
ing the  plaintiffs'  place  of  business  for  the 
purpose  of  making  certain  repairs  thereon, 
and  In  making  the  repairs  the  partition  I>e- 
tween  the  two  storebouses  was  remore<l.  or 
partly  removed,  leaving  the  store  of  the 
plaintiffs  exposed  and  unprotected;  and  up- 
on leaving  the  place  at  night  the  defendant's 
agents  and  servants  negligently  r->d  careless- 
ly left  open  two  rear  windows  In  the  store 
next  to  that  of  the  plaintiffs,  thereby  render- 
ing it  easy  to  effect  an  entrance  into  the 
plaintiffs'  store  through  the  rear  windows 
and  the  opening  in  the  partition.  On  the 
night  In  question  a  burglar  or  burglars  did 
gain  entrance  to  the  plaintiffs'  store  in  tlie 
manner  described,  and  steal  from  the  plain- 
tiffs a  large  quantity  of  merchandise,  to  their 
damage  as  aforesaid.  No  notice  was  given 
to  the  plaintiffs  that  the  partition  bad  been 
removed  or  that  the  windows  had  been  left 
open,  and  this,  also,  is  alleged  to  have  been 
negligence.  The  defendant  filed  a  denaurrer 
to  the  petition,  which  was  overruled,  and  he 
also  filed  an  answer,  in  which  he  denied  lia- 
bility, and  denied  that  he  bad  been  negligent 
as  alleged.  The  case  went  to  trial,  and,  at 
the  conclusion  of  the  evidence  for  the  plain- 
tiffs, the  court,  on  motion  of  defend.ant's 
counsel,  granted  a  nonsuit.  To  this  nilinz 
the  plaintiffs  excepted,  and  the  defendant 
filed  a  cross  bill  of  exceptions  In  wbicb  he 
ossicned  error  upon  the  overruling  of  his 
demurrer. 

1.  As,  in  our  opinion,  the  court  below 
should  have  sustained  the  demurrer  filed  by 
the  defendant,  and  the  refusal  to  do  so  was 
reversible,  the  writ  of  error  issued  upon  the 
main  bill  of  exceptions  will,  under  the  rul- 
ing of  tliis  court  In  Rives  t.  Rives,  113  Ua. 
a92,  ^  S.  E.  79,  be  dismissed. 

2.  It  Is  unnecessary  to  argue,  or  to  cite 
authorities  to  sustain,  the  well-settled  legal 
principle  that,  to  enable  one  to  recover  for 
damages  resulting  from  the  negligent  con- 
duct of  another,  it  must  appear  that  the  neg- 
ligence of  tlte  defendant  was  the  proximate 
cause  of  the  Injury  sustained.  It  Is  also  a 
well-recognized  principle  that  where  there 
has  intervened  between  .the  defendant's  neg- 
ligent act  and  the  Injury  an  Independent 
Illegal  act  of  a  third  person,  producing  the 
Injury,  and  without  which  It  would  not  have 
happened,  the  latter  is  properly  held  the 
proximate  cause  of  the  injury,  and  the  de- 
fendant Is  excused.  8  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  580.  As  Is  stated  In  1  Shear.  A 
R.  Neg.  (5th  Ed.)  |  25,  "The  defendant's  neg- 
ligence may  put  a  temptation  hot  the  way  of 
another  person  to  commit  a  wrongful  act  by 
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w'uicb  the  plaintiff  Is  Injured,  and  yet  the 
defendant's  negligence  may  be  In  no  sense  a 
cause  of  the  Injury."  Thus,  In  Tennessee, 
a  defendant  was  held  not  liable  for  the  neg- 
ligent failure  to  keep  a  night  watch  on  guard 
over  the  property  of  the  plaintiff,  as  a  re- 
suit  of  which  an  incendiary  set  fire  to  the 
property.  State  v.  Ward,  9  Ueisk.  138.  In 
New  York  It  is  held  that  the  relation  of  cause 
and  effect  between  the  negligence  of  the  de- 
fendant and  the  Injury  to  the  plaintiff  can- 
not be  made  out  by  including  the  Independ- 
ent illegal  acts  of  third  persons,  and  that  the 
defendant  cannot  be  made  accountable  for 
the  unauthorized  illegal  acts  of  other  per- 
sons, although  his  own  conduct  may  have 
Indirectly  Induced  or  Incited  the  commission 
of  the  acts.  Olmstead  v.  Brown,  12  Barb. 
tiC2.  And  in  Grain  t.  Petrle,  6  HiU,  524,  41 
.Vm.  Dec.  765,  the  following  language  is 
used:  "To  maintain  a  claim  for  special  dam- 
ages, tbey  must  appear  to  be  the  legal  and 
natural  consequences  arising  from  the  tort, 
and  not  from  the  wrongful  act  of  a  third 
party  remotely  Induced  thereby."  See,  also, 
8hngart  ▼.  Egan,  83  lU.  56,  25  Am.  Bep.  350: 
Bosworth  T.  Brand,  1  Dana,  377;  Carpenter 
V.  Kailroad  Co.,  18  App.  Dlv.  328,  43  N.  Y. 
Siipp.  203.  This  principle  is  also  well  estab- 
lUhed  In  Georgia  by  the  cases  of  Beldlng  t. 
Johnson,  86  Ga.  177, 12  S.  E.  304, 11  L.  R.  A. 
.53,  and  Henderson  y.  Coal  Co.,  100  Ga.  568, 
2S  S.  E.  251,  40  L.  B.  A.  05.  In  the  former 
case  It  was  held  that  a  widow  could  not  re- 
cover damages  of  a  barkeeper  for  the  homi- 
cide of  her  husband,  who  was  killed  In  an 
enconnter  with  a  third  person;  the  quarrel 
leading  up  to  the  encounter  haying  been  the 
result  of  intoxication  produced  by  liquor  il- 
legally sold  to  the  slayer  of  plaintiffs  hus- 
band by  the  barkeeper.  In  the  Henderson 
Case  the  lessee  of  a  convict  was  held  not 
liable  for  the  criminal  act  of  the  convict 
b/  which  a  third  party  suffered  damage,  al- 
thopgh  the  lessee  negligently  placed  It  in 
the  power  of  the  convict  to  commit  the 
crime.  These  cases,  it  will  be  seen,  are  close- 
ly In  point  The  rule  is  aptly  and  rather 
quaintly  stated  in  Whart.  Neg.  (2d  Ed.)  i 
181,  in  the  following  language:  "I  am  neg- 
ligent on  a  particular  subject-matter  as  to 
which  I  am  not  contractually  bound.  An- 
other i)erBon,  moving  Independently,  comes 
In  and  either  negligently  or  maliciously  so 
acts  as  to  make  my  negligence  Injurions  to 
a  third  person.  If  so,  the  person  so  Inter- 
vening acts  as  a  nonconductor,  and  Insulates 
my  negligence,  so  that  I  cannot  be  sued  for 
the  mischief  which  the  person  so  intervening 
directly  produces."  Applying  these  princi- 
ples to  tlie  case  now  before  us.  It  Is  manifest 
that  the  plaintiffs  did  not  make  out  a  cause 
of  action  by  their  petition.  Granting  as 
tme  all  of  their  allegations  as  to  the  negli- 
gence of  the  defendant  It  is  also  true,  upon 
the  face  of  their  pleadings,  that  there  Inter- 
vened as  a  direct  cause  between  the  negli- 
gence of  the  defendant  and  the  damage  sus- 


tained by  themselves  the  independent  crim- 
inal act  of  a  responsible  human  agency. 
The  demurrer  to  the  petition  should  have 
been  sustained. 

Writ  of  error  on  main  bill  of  exceptions 
dismissed.  Judgment  on  cross  bill  reversed. 
All  the  justices  concurring. 


FLEWEIJJEN  T.   FLEWELLEN. 
(Supreme  Court  of  Georgia.     Dec.  18,  1901.) 

NONSUIT. 
The  awarding  of  a   nonsuit  is  erroneous 
when  the  evidence  for  the  plaintiff  authorizes 
a  finding  that  he  has  proved  his  case  as  laid. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Monroe  county; 
E.  J.  Reagan,  Judge. 

Action  by  Henry  Flewellen  against  Ed 
Fleweilen.  Judgment  of  nonsuit  was  af- 
firmed by  the  superior  court  on  certiorari, 
and  plaintiff  brings  error.    Reversed. 

Persons  &  Persons,  for  plaintiff  in  error. 
J.  B.  Williamson  and  Cabanlss  &  Willing- 
ham,  for  defendant  in  error. 

FISH,  J.  The  record  In  this  case  shows 
that  Henry  Flewellen  sought  as  a  laborer, 
to  foreclose  liens  in  the  city  court  of  For- 
syth against  Bd  Flewellen  and  certain  de- 
scribed property  of  the  latter;  that  upon 
the  trial  of  the  issues  raised  by  defendant's 
counter  afildavit  the  plaintiff  testified  In 
detail  to  the  truth  of  every  averment  in  his 
afildavit:  that  at  the  conclusion  of  plain- 
tiff's testimony,  and  in  the  absence  of  any 
demurrer  to  bis  afildavit,  the  court,  on  its 
own  motion,  awarded  a  nonsuit  upon  the 
ground  "that  plaintiff  had  not  made  out 
such  a  case,  either  by  his  pleadings  or  his 
evidence,  as  would  authorize  the  issnajice 
of  a  laborer's  lien  under  the  statute";  that 
the  plaintiff  excepted  to  this  ruling  by  cer- 
tiorari to  the  superior  court;  and  that  the 
certiorari  was  there  overruled.  Error  is  as- 
signed in  the  bill  of  exceptions  upon  the 
overruling  of  the  certiorari.  The  only  ques- 
tion necessary  to  be  decided  Is  controlled  by 
the  unanimous  ruling  made  by  the  court 
in  Reeves  v.  Jackson,  118  Ga.  182,  38  S.  E. 
314,  which  was  followed  in  Strouse  v.  Kelly, 
113  Ga.  575,  38  S.  E.  057,  wbere  it  was  held, 
"A  motion  to  nonsuit  presents  the  single 
question  whether  or  not  the  evidence  In- 
troduced In  behalf  of  the  plaintiff,  assum- 
ing it  to  be  true,  proves  his  case  as  laid." 
Of  course,  the  judge  of  the  city  court  was 
not  authorized  on  his  own  motion  to  award 
a  nonsuit  In  a  case  where  he  could  not  have 
legally  done  so  had  the  defendant  moved 
for  one.  Whether  the  averments  in  the 
plaintiff's  affidavit  were  sufficient  to  show 
that  under  the  statute  he  was  entitled  to 
laborer's  liens,  and  was  properly  proceeding 
to  foreclose  them,  could  not  be  determined 
on  a  motion  to  nonsuit;  for,  as  Judge  Bleck- 
ley remarked  In  Anderson  t.  Pollard,   62 
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Ga.  61,  scch  a  motion  "Is  aimed  at  the  evi- 
dence as  compared  with  wbat  the  declara- 
tion 1b,  not  at  the  dedaratlon  as  compared 
with  what  It  oaght  to  be."  In  each  of  the 
cases  cited  suiHra  from  113  Oa.',  38  S.  E., 
it  was  apparent  that  the  judge,  In  sustain- 
ing the  motion  to  nonsuit,  based  his  ruling 
upon  the  idea  that,  under  the  facts  alleged 
and  proved  by  the  plaintiff,  he  did  not  have 
a  cause  of  action;  and  this  court  reversed 
such  ruling,  holding,  in  effect,  tbat  even  if 
no  cause  of  action  was,  as  matter  of  law, 
set  forth  in  the  petition,  the  court  erred  in 
refusing  to  allow  the  case  to  go  to  the  Jury. 
In  other  words,  the  trial  Judge  undertook 
to  give  the  defendant  the  benefit  of  a  con- 
tention not  made,  which  might  have  been 
well  tal^en  if  properly  presented  for  deter- 
mination; and  this  court,  without  conced- 
ing the  merits  of  such  contention,  held  that 
it  was  improper  for  the  Judge  to  turn  the 
plaintiff  out  of  court  on  a  ground  which, 
however  meritorious  in  the  abstract,  was 
not  relied  on  by  the  defense,  or  in  any 
manner  raised.  See,  In  this  connection,  Rob- 
erts V.  Keeler,  111  Ga.  181,  36  S.  B.  617  (6); 
Phillips  V.  Railway  Co.,  112  Ga.  197,  37  S. 
E.  418  (3);  Eaves  v.  State,  113  Ga.  749,  38 
S.  E.  318  (6);  Bray  v.  Railway  Co.,  113  Ga. 
308,  38  S.  B.  840;  Civ.  Code,  g  6049.  In 
the  present  case  the  uncontradicted  testi- 
mony of  the  plaintiff  showed  that  every 
averment  in  bis  affidavit  for  foreclosure  was 
true.  Manifestly,  therefore,  the  Judge  of 
the  city  court  should  not  have  awarded  a 
nonsuit.  The  certiorari  should  have  been 
sustained,  and  the  Judge  of  the  superior 
court  erred  in  overruling  the  same. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

LITTLE!,  J.  (concurring  specially).  I  con- 
cur in  the  Judgment  rendered,  because,  in 
my  opinion,  the  plaintiff  was  entitled,  under 
the  allegations  he  made,  to  a  laborer's  lien, 
and  had  a  right  to  foreclose  It.  I  do  so 
without  sanctioning  without  limitation  the 
correctness  of  the  reasoning  in  the  case  and 
the  principles  announced. 


MELTON  et  al.  v.  MAYOR.  ETC.,  OF  OITY 

OF  MOULTRIE. 
(Supreme  Court  of  Georgia.     Dec.  20,  1901.) 

INTOXICATING  LIQUORS  —  LICENSE  —  REVOCA- 
TION—REFUND— NECESSITY  —  ILLEGAL  SALE 
AFTER  REVOCATION  —  MUNICIPAL  ORDI- 
NANCE—ENFORCEMENT— INJUNCTION. 

1.  It  is  within  the  power  ol  the  duly-constl- 
tnted  authorities  of  any  municipality,  having 
by  law  the  power  to  (rant  licenses  to  retail 
splritnons  and  intoxicating  liquors,  to  revoke 
such  licenses  at  any  time,  without  refunding 
the  money  paid  therefor,  or  any  part  of  the 
same. 

2.  The  fact  that  the  holders  of  such  revolted 
licenses  had  invested  mono^  in  liquors,  or  in 
fixtures  needed  in  the  business  of  retailing  the 
same,  would  not  vary  the  application  of  the 
rule. 


8.  Those  who  were,  in  such  municipality,  the 
holders  of  licenses  of  this  Ivind,  cannot,  after 
the  revocation  thpreof,  lawfully  carry  on  the 
business  of  retailing  such  liquors. 

4.  Accordingly,  though  such  municipal  au- 
thorities may  not  have  the  power  to  adopt  ordi- 
nances absolutely  prohibiting  the  sale  of  such 
liquors  within  the  municipality,  the  holders  of 
the  revolced  licenses  cannot  maintain  an  equi- 
table petition  to  enjoin  the  enforcement,  dur- 
ing the  period  covered  by  their  licenses  as  is- 
sued, of  ordinances  of  the  character  above  in- 
dicated. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Ckilquitt  cotinty; 
A.  H.  Hansen,  Judge. 

Bill  by  0.  E.  Melton  and  others  against  the 
mayor  and  aldermen  of  the  city  of  Moultrie 
to  restrain  the  enforcement  of  a  liquor  ordi- 
nance. From  an  order  refusing  an  interlocu- 
tory injunction,  plaintiffs  bring  error.  Af- 
firmed. 

W.  S.  Humphries  and  W.  M.  Hammond,  for 
plaintiffs  in  error.  Pearsall  &  Shlpp  and  H. 
C.  McKenzie,  for  defendants  in  error. 

FISH,  J.  On  October  22,  1001,  a  E.  Mel- 
ton, Horkan,  Powell  &  Co.,  and  H.  J.  Flncb 
brought  their  petition  against  the  mayor  and 
aldermen  of  the  city  of  Moultrie,  in  Colquitt 
county,  for  Injunction.  The  petition,  in  sub- 
stance, alleged  that  petitioners  were  engaged 
in  the  retail  liquor  business  In  the  city  of 
Moultrie;  that  each  of  them  had  paid  to  the 
proper  authorities  of  the  municipality  the 
sum  of  $500  for  a  license  to  do  such  business, 
and  that  a  license  for  such  purpose  had  been 
regularly  Issued  to  each  of  them,  which  li- 
censes would  respectively  expire  at  given 
dates  during  the  year  1902;  that  they  had 
expended  large  sums  of  money  in  purchasing 
stocks  of  liquors,  in  buildings,  and  necessary 
fixtures  and  Implements  for  carrying  on  such 
business;  that  recently  an  election  bad  been 
held  for  mayor  and  aldermen  in  the  city  of 
Moultrie,  and  the  newly-elected  mayor  and 
aldermen  were  about  to  enact  ordinances  to 
revoke  the  licenses  for  the  sale  of  liquor 
which  bad  been  granted  by  the  municipal  au- 
thorities to  the  petitioners,  without  refund- 
ing or  offering  to  refund  to  petitioners  the 
money  which  they  had  paid  for  snch  licenses, 
to  prohibit  and  make  penal  the  having:  or 
keeping  for  sale  of  malt,  spirituous,  or  intoxi- 
cating liquors  within  the  corporate  limits 
of  the  city,  and  also  to  absolutely  prohibit, 
under  a  severe  penalty,  the  sale  of  such  liq- 
uors within  the  limits  of  such  city;  and  that, 
if  snch  ordinances  should  be  adopted,  i>eti- 
tlonera  would  suffer  great  and  irreparable 
damages.  The  prayer  was  that  the  mayor 
and  aldermen  be  restrained  from  enacting 
such  ordinances,  and,  if  enacted,  they  be  en- 
joined from  enforcing  the  same.  The  materi- 
al allegations  of  the  petition  were  not  denied 
in  the  answer.  Upon  the  hearing  it  app«>ar- 
ed  that  the  newly-elected  mayor  and  alci«> 
men  of  Moultrie  had  adopted  the  following 
ordinances:  An  ordinance  specially  revoking 
the  licenses  which  had  been  theretofore  grant- 
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ed  to  tbe  petitioners,  respectively,  to  retail 
such  liquors  (such  ordinance  to  take  effect 
from  and  after  October  26,  1801);  a  general 
ordlnaiice  revoking  all  licenses  .previously 
granted  by  the  authorities  of  the  city  to  any 
person,  firm,  or  ccrporatlon  to  sell  or  deal 
In  spirituous,  vinous,  malt,  and  Intoxicating 
liquors;  an  ordinance  providing,  "It  shall 
be  unlawful  for  any  person  or  other  party  to 
keep  or  have  In  his  possession  within  the 
limits  of  the  city  of  Moultrie  any  brandy, 
whisky,  lager  beer  or  intoxicating  drinks  or 
viands  for  the  purpose  of  selling,  bartering  or 
dealing  In  same  within  the  corporate  limits 
of  the  city  of  Moultrie,"  and  providing  a  pen- 
alty for  tbe  violation  of  the  same;  and  an 
ordinance  that  "from  and  after  Oct  26th, 
1901,  that  no  person  or  persons  shall  be  al- 
lowed to  sell  any  spirituous,  intoxicating,  fer- 
mented or  malt  liquors  In  the  Incorporate 
limits  of  tbe  city  of  Moultrie,  either  dlrectiy 
or  by  selling  any  other  commodity  and  giving 
away  the  liquor  nor  under  any  other  device 
or  disguise  whatever,"  and  providing  a  pen- 
alty for  tbe  violation  of  the  same.  It  also  ap- 
peared that  on  December  5,  1896,  an  election 
was  held  in  Colquitt  county,  under  the  provi- 
sions of  the  general  local  option  law,  which 
resulted  In  favor  of  the  sale  of  spirituous, 
malt,  and  Intoxicating  liquors  in  that  county. 
An  Interlocutory  injunction  was  refused,  to 
which  Judgment  the  petitioners  excepted. 

Tlie  doctrine  is  well  established  that  It  is 
within  the  power  of  the  duly-constituted  au- 
thorities of  any  municipality,  having  by  law 
the  power  to  grant  licenses  to  retail  spirituous 
liquors,  to  at  any  time  revoke  such  licenses, 
without  refunding  the  money  paid  therefor, 
or  any  part  of  the  same.  Pol.  Code,  i  15; 
Ison  V.  City  of  Griffin,  98  6a.  623,  25  8.  E. 
611;  Plumb  V.  Christie,  103  Ga.  686,  30  S.  B. 
759,  42  L.  R.  A.  181.  The  fact  that  the 
holders  of  such  revoked  licenses  have  in- 
vested money  in  liquors,  or  in  fixtures  need- 
ed in  retailing  the  same,  does  not  vary  the 
application  of  the  rule.  Menken  v.  City  of 
Atlanta,  78  Ga.  678,  2  8.  E.  569;  Ison  v. 
City  of  Griffin,  supra.  Section  12  of  the 
charter  of  the  city  of  Moultrie  (Acts  1895,  p. 
260)  gives  the  mayor  and  aldermen  thereof 
"full  power  and  control  and  authority  to 
regulate  the  sale  of  spirituous  liquors,  vi- 
nous, malt  and  intoxicating  liquors  in  said 
city;  to  grant  license  for  the  sale  of  the 
same  or  to  refuse  to  grant  such  license; 
and  to  establish  dispensaries,  and  to  estab- 
lish such  other  and  further  regulations  and 
restrictions  as  they  may  deem  Just  and  prop- 
er, with  reference  to  the  sale  of  all  such 
liquors;  and  to  Impose  penalties  upon  all 
persons  selling  such  liquors  without  a  li- 
cense, or  for  violating  any  of  tbe  city  or- 
dinances regulating  the  sale  of  the  same." 
Section  14  of  the  charter  provides  "that  the 
mayor  and  aldermen  aforesaid  shall  have 
power  to  pass  all  such  ordinances  and  reg- 
ulations for  the  complete  government  of  the 
city  aforesaid  as  shall  be  deemed  necessary 


and  proper,  and  tor  the  suppression  of  dis- 
orderly conduct,  the  protection  of  life,  lib- 
erty and  property;  the  maintenance  of  the 
public  peace  and  the  protection  of  the  pub- 
lic health,  which  are  not  repugnant  to  the 
constitution  and  laws  of  this  state,  or  of  the 
United  States,  as  they  may  see  proper  to  do; 
and  to  prescribe  and  enforce  penalties  for  the 
violation  of  the  same."  Under  these  char- 
ter provisions,  the  mayor  and  aldermen  had 
authority  to  pass  an  ordinance  revoking  any 
and  all  licenses  granted  for  tbe  sale  of  spir- 
ituous, malt,  vinous,  and  intoxicating  liquors; 
and  therefore  there  was  no  error  In  refusing 
to  grant  an  order  restraining  them  from  en- 
forcing such  an  ordinance.  The  petitioners, 
after  the  revocation  of  tbclr  licenses,  cannot 
lawfully  carry  on  the  business  of  retailing 
liquors  within  the  corporate  limits  of  Moul- 
trie. 

From  the  view  which  we  take  of  the  caser 
It  is  unnecessary  to  pass  upon  the  validity 
of  the  ordinance  prohibiting  and  making 
penal  the  sale  of  spirituous  and  intoxicat- 
ing liquors  in  the  city  of  Moultrie,  or  of  the 
ordinance  prohibiting  and  making  It  penal 
for  any  one  to  keep  or  have  in  bis  possession- 
such  liquors,  within  the  limits  of  the  city, 
for  the  purpose  of  selling  tbe  same.  If  the 
Invalidity  of  both  of  these  ordinances  be 
granted,  tbe  petitioners,  as  holders  of  re- 
voked licenses,  cannot  maintain  an  equita- 
ble petition  to  enjoin  the  enforcement  of  the 
same  during  the  period  covered  by  their  li- 
censes as  issued.  This  is  so  because  the 
petitioners,  under  such  conditions,  have  no 
right  to  Invoke  the  aid  of  a  court  of  equity, 
even  if,  with  their  licenses  unrevoked,  the 
same  could  be  appropriately  granted.  Wlthf 
their  licenses  lawfully  revoked,  the  peti- 
tioners have  the  same  standing  as  they  would 
have  if  tiiey  had  never  obtained  licenses, 
and  have  no  legal  right  to  sell  Intoxicating 
liquors  in  the  city  of  Moultrie,  and  there- 
fore are  in  no  position  to  Invoke  the  aid  of 
the  courts  to  protect  them  from  loss  or  dam- 
age by  the  enactment  and  enforcement  of 
such  ordinances.  The  lawful  revocation  of 
their  licenses  destroyed  their  right  to  sell 
such  liquors  In  Moultrie.  Consequently  they 
came  into  court  asking  for  the  protection 
of  a  right  which  no  longer  existed. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LITTI-E,  J.,  absent  on  ac- 
count of  sickness. 


BIGHAM  V.   KISTLER  et  al. 
(Supreme  Court  of  Georgia.     Dec.  20,  1901.> 

EXECUTION— INJUNCTION— PErriTION  —  DBMUR- 
RER— KNOWLEDGE— JOINT  PLAINTIFFS— RB- 
COVERY  BY  ONE^-ATTORNEY— AUTHORITY- 
PRESUMPTION— WITHDRAWAL— DEM  RBE>—EV- 
IPENCE— REVIEW. 

1.  The  petition  set  forth  a  cause  of  action 
as  against  the  demurrers  filed  thereto,  and 
there  was  no  error  in  overruling  such  demur- 
rers. 

2,  The  common-law  rule,  that  in  a  joint  AOr 
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tios  all  of  the  plaintiffs  mnst  recoTer  or  none 
can.  does  not  prevail  in  equity. 

S.  '\\'lien  a  person  of  full  age  and  laboring 
under  no  disability  is  named  as  plaintiff  in  a 
suit  filed  by  a  duly-licensed  attorney  at  law, 
the  presumption  is  that  the  attorney  had  au- 
thority to  file  the  suit  in  behalf  of  such  person. 
This  presumption,  however,  is  not  conclusive, 
but  may  be  rebutted  by  proof.  Nor  does  the 
fact  that  the  attorney  who  filed  the  suit  aban- 
doned the  same  before  it  came  to  trial  prevent 
a  decree  rendered  therein  in  favor  of  the  de- 
fendant from  being  prima  facie  binding  upon 
the  party  in  whose  behalf  the  suit  was  filed. 

4.  The  evidence  authorized  the  verdict,  and 
none  of  the  assignments  of  error  in  the  motion 
for  a  new  trial  required  the  granting  of  a  new 
trial. 

5.  The  decree  rendered  followed  the  verdict, 
and  was  authorized  by  the  pleadings,  so  far  as 
the  rights  of  four  of  the  plaintiffs  were  con- 
cerned; but  in  so  far  as  the  decree  was  in 
favor  of  one  of  the  plaintiffs  named  therein, 
it  was  erroneous.  Direction  will  be  given  that 
the  decree  be  modified,  so  as  to  authorize  a  re- 
covery in  behalf  of  four  of  the  plaintiffs  in- 
stead of  five. 

(.Syllabus  by  the  Court.)  . 

Error  from  superior  court,  Troup  county; 
S.  W.  Harris,  Judge. 

Bill  by  .Tane  B.  Kistler  and  others  against 
P.  H.  Kistler  and  another.  From  a  decree 
in  favor  of  plaintiffs,  Mary  J.  Bigham,  as 
executrix  of  defendant  B.  H.  Bigham,  brings 
error.    AfHrmed. 

Hauvell  &  I^ovejoy,  for  plaintiff  In  error. 
B.  A.  S.  Freeman,  E.  J.  Moon,  and  D.  J. 
Gaflney,  for  defendants  in  error. 

COBB,  J.  In  1881  Willis  Miller,  the  fa- 
ther of  Mrs.  Jane  B.  Kistler,  executed  to  her 
and  her  children  a  deed  to  his  entire  estate. 
Some  time  thereafter  this  deed  was  set  aside 
by  a  consent  decree  rendered  on  a  bill  filed 
for  that  purpose  by  Miller.  Subsequently  to 
this,  on  January  8,  1885,  Miller  executed  to 
P.  H.  Kistler,  the  husband  of  Mrs.  Jane  B. 
Kistler,  a  deed  to  the  property  now  in  con- 
troversy, and  known  as  the  "Freeman"  and 
"Drlscoll"  places.  On  December  1,  1886, 
Millor  executed  a  deed  to  the  same  property 
to  Mi's.  Kistler  and  her  children.  In  1887 
an  execution  In  favor  of  B.  U.  Bigham 
against  P.  H.  Kistler,  and  an  ^ecutlou  in 
favor  of  Bigham  against  Mrs.  Kistler,  were 
levied  on  the  land  In  dispute.  In  1888,  while 
levies  on  these  executions  were  pending,  a 
bin  was  filed  in  the  name  of  Mrs.  Kistler 
and  six  minor  children,  named  as  Nannie, 
William  H.,  Joel,  Martha  Ann,  Susan,  and 
Mary  Kistler,  against  P.  H.  Kistler  and  B. 
H.  Bigham,  seeking  to  enjoin  the  prosecu- 
tion of  the  foregoing  executions,  and  to  have 
the  deed  made  to  P.  H.  Kistler  delivered  up 
and  canceled  for  alleged  fraud  In  its  pro- 
curement On  this  petition,  In  1889,  a  ver- 
dict was  returned,  finding  "that  the  Judg- 
mrat  in  favor  of  B.  H.  Bigham  against  P.  H. 
Kistler  and  Jane  B.  Kistler  are  as  follows:" 
(setting  forth  the  amounts  allowed  against 
each);  the  verdict  further  finding  that  the 
lands  In  controversy  were  subject  to  the 
liens  of  the  executions  In  favor  of  Bigham, 


and  that  the  lands  be  sold  for  the  purpose 
of  discharging  these  liens;  the  balance  of 
the  lands  remaining  after  the  Hens  were  sat- 
isfied to  be  the  property  of  Mrs.  Kistler  aud 
her  children.  Upon  this  verdict  a  decree  was 
rendered,  making  the  verdict  the  Judgment  of 
the  court,  and  decreeing  that  the  lands  in 
question  be  sold  for  the  purpose,  and  in  the 
manner,  stated  In  the  verdict;  the  title  to 
the  lands  remaining  after  the  executl"ns  had 
been  satisfied  to  be  vested  in  Mrs.  Kistler  and 
her  children.  Under  this  decree  execution 
was  issued  and  levied  on  the  land  known  as 
the  "Freeman  Place,"  and  it  was  in  1889 
sold  ttf  Bigham  for  an  amount  which  was 
not  sufildent  to  discharge  the  executions, 
and  a  sheriff's  deed  made  to  him.  He  en- 
tered Into  possession  of  this  land,  and  re- 
mained in  possession  until  his  death.  Some 
time  after  the  sale  of  this  land  the  execution 
issued  on  the  decree  was  levied  on  the  Drls- 
coll place,  the  other  tract  of  land  described  in 
the  verdict  and  decree.  Bigham  died  in  the 
meantime,  and  the  present  petition  was 
brought  on  October  14,  1895,  by  Mrs.  Kistler 
and  certain  of  her  children  and  P.  H.  Kistler, 
against  Mrs.  Mary  Jane  Bigham,  as  execu- 
trix of  the  will  of  B.  H.  Bigham.  In  this 
petition  the  plaintiffs  seek  to  have  the  decree 
rendered  in  1888  annulled,  to  have  the  sale 
of  the  Freeman  place  set  aside,  and  to  en- 
join the  sale  of  the  Driscoll  place.  Several 
grounds  for  annulling  the  decree  are  alleged, 
among  them  being  that  the  decree  was  ob- 
tained by  fraud  on  the  part  of  B.  H.  Big- 
ham, and  that  no  answer  was  filed  by  the 
defendant  which  would  authorize  the  decrep 
rendered  in  the  case.  It  was  further  alleged 
that  the  deed  from  Willis  Miller  to  P.  H. 
Kistler  was  fraudulent  and  void,  and  that 
Kistler  never  accepted  it,  and  that  title  to 
the  property  was  in  plaintiffs  by  virtue  of 
the  deed  made  by  MlUer  to  them  in  1880. 
The  defendant  filed  demurrers,  general  and 
special,  to  the  petition.  Some  of  the  spednl 
demurrers  were  sustained  and  certain  parts 
of  the  petition  stricken.  The  other  special 
demurrers,  and  the  general  demurrer,  were 
overruled.  To  the  overruling  of  these  demur- 
rers the  defendant  filed  exceptions  pendente 
lite.  The  case  then  went  to  trial,  when  a 
spechil  verdict  In  answer  to  questions  pro- 
pounded by  the  court  was  returned,  all  the 
findings  being  in  favor  of  the  plaintiffs.  The 
defendant  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  she  accepted,  as- 
signing error  upon  her  exceptions  pendente 
lite,  and  upon  the  refusal  of  the  court  to 
grant  her  motion  for  a  new  trial.  Other 
facts  material  to  a  clear  understanding  of 
the  case  are  stated  hereafter. 

1.  The  defendant  demurred  to  the  petition 
generally,  and  upon  the  ground  that  all  of 
the  matters  therein  set  forth  were  adjudi- 
cated by  the  decree  in  1889  in  favor  of  B. 
H.  Bigham,  and  that  no  sufficient  reason 
was  alleged  In  the  petition  why  this  decree 
should  be  set  aside.     Upon  this  subject  the 
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petition  alleged.  In  substance,  that,  while  the 
salt  upon  which  this  decree  was  rendered 
was  pending,  B.  H.  Blgham  sent  to  the  plain- 
tiff Mrs.  Klstler  a  message  to  the  effect  that 
no  answer  bad  been  filed  to  the  petition,  and 
tbat  the  case  could  not  for  that  reason  be 
tried  at  that  term  of  the  court;  tbat  he  did 
not  care  to  trouble  her  any  more  abont  the 
land;  tbat  title  to  the  same  was  In  her  and 
her  children;  that  she  should  have  the  land: 
and  to  go  home  and  be  content  It  Is  al- 
leged tbat  Mrs.  Klstler  believed  these  state- 
ments, and  acted  on  them  by  not  attending 
conrt  and  prosecuting  her  case,  and  that  but 
fur  the  statements  she  would  hare  remained 
and  looked  after  her  case;  and  that,  not- 
withstanding these  representations,  Blgham 
had  the  decree  entered  in  bis  favor,  and  Mrs. 
Klstler  did  not  know  of  the  entering  of  the 
decree  until  Informed  thereof  by  her  attor- 
ney In  1895,  a  short  time  before  the  filing  of 
the  present  petition.  The  petition  also  al- 
leges that  the  attorney  employed  by  the 
plaintiffs  to  file  the  suit  in  3888  abandoned  the 
suit  after  filing  the  petition,  though  the  same 
remained  pending  on  the  dockets  of  the  court 
It  was  further  alleged  In  this  connection 
that  no  answer  was  filed  by  the  defendant  to 
the  j>etltion,  and  no  issue  was  made  up  for 
the  court  to  try.  If  It  be  true,  as  alleged, 
ttiat  no  answer  was  filed  by  the  defendant, 
there  were  no  pleadings  upon  which  to  base 
the  decree  which  was  rendered  in  favor  of 
the  defendant  But  we  think  the  allegations 
of  the  petition  on  the  subject  of  fraud  were 
amply  sufficient,  if  true,  to  authorize  the 
court  to  grant  the  relief  prayed  for.  A  court 
of  equity  will  set  aside  a  judgment  or  decree 
obtained  by  fraud  or  Imposition.  Civ.  Oode, 
{  4032.  If  the  allegations  of  the  petition  up- 
on this  subject  be  true,  the  plaintiff  was 
lulled  by  the  defendant  into  the  belief,  not 
only  tbat  the  case  would  not  be  tried  at  that 
term  of  the  court,  but  tbat  be  had  abandon- 
ed all  claim  to  the  land  to  recover  which 
the  suit  was  filed.  Where,  by  acts  and  state- 
ments of  a  defendant,  a  plaintiff  Is  misled 
Into  the  belief  that  the  defendant  will  not 
resist  the  plaintiff's  claim,  and  he,  acting 
under  this  belief,  falls  to  appear  and  prose- 
cute his  claim,  as  he  would  have  done  but 
for  these  statements  of  the  defendant  it 
would  be  unconscionable  to  allow  the  defend- 
ant to  take  advantage  of  the  plaintiff's  ab- 
sence, and  have  a  decree  entered  In  his  favor 
which  concluded  for  all  time  the  plaintiff's 
right  to  enforce  his  claim.  There  is  nothing 
in  the  petition  going  to  show  tbat  the  plain- 
tiCTs  were  guilty  of  such  laches  or  negligence 
ns  would  prevent  them  from  moving  when 
they  did  to  have  the  decree  set  aside.  It  is 
distinctly  alleged  that  Mrs.  Klstler  first  heard 
of  the  decree  in  1895,  and  her  failure  to  be 
In  attendance  In  the  court  in  18S9,  to  see  that 
Blgham  made  good  his  representations  to  her, 
was  not  under  the  circumstances,  negligence. 
If  the  allegations  of  the  present  petition  do 
not  make  a  case  for  the  interposition  of  a 
•10  S.E.-20 


court  of  e<iuity,  it  Is  difficult  to  conceive  of 
any  case  where  the  court  would  be  authorized 
to  set  aside  a  Judgment  on  the  ground  of 
fraud  in  its  procurement  See,  in  this  con- 
nection, Markbam  v.  Angler,  57  6a.  43; 
Uodge  V.  WiUlams,  107  Ga.  410,  33  S.  B.  468 
(1).  Having  alleged  facts  sufficient  to  have  the 
decree  rendered  in  1880  annulled,  not  only  as 
to  Mrs.  Klstler,  but  also  as  to  all  of  her  chil- 
dren who  were  then  minors,  and  for  this  rea- 
son victims  of  the  fraud  perpetrated  upon 
her,  the  petition  then  proceeds  to  set  forth 
facts  which  show  unmistakably  the  right  of 
the  plaintiffs  to  the  other  relief  prayed  for. 
It  is  alleged  tbat  the  deed  from  Miller  to  P. 
U.  Klstler  was  void;  that  Miller  was  an  old 
man  who  could  neither  read  nor  write;  tbat 
he  employed  Blgham,  who  was  an  attorney 
at  law,  to  prepare  a  deed  to  the  property  in 
dispute  to  Mrs.  Klstler  and  her  children; 
that  instead  of  carrying  out  his  instructicns, 
Blgham,  colluding  with  P.  U.  Klstler.  pre- 
pared the  deed  to  Klstler,  who  was  a  debtor 
of  Bigham's  and  insolvent,  and  by  mislead- 
ing Miller  as  to  the  name  of  the  grantee  in 
the  deed  induced  him  to  sign  the  same  with 
his  mark.  It  Is  further  alleged  tbat  Blgham 
subsequently  admitted  to  Miller  that  he  had 
practiced  a  fraud  upon  him,  and  at  Miller's 
request  prepared  a  deed  which  accorded  with 
his  original  Instructions,  and  this  deed  was 
duly  executed.  Under  these  allegations  the 
deed  to  P.  H  Klstler  was  absolutely  void, 
and  Mrs.  Klstler  and  her  children  are  the 
owners  of  the  property.  It  was  contended 
that,  even  If  the  petition  set  forth  a  cause  of 
action  as  to  Mrs.  Klstler,  so  far  as  it  sought 
to  set  aside  the  decree  rendered  in  favor  of 
Blgham,  it  did  not  set  forth  any  cause  of 
actlcn  as  to  the  children  of  Mrs.  Klstler.  for 
the  reason  that  there  was  no  fraud  perpe- 
trated upon  them,  the  fraud  alleged  to  have 
been  perpetrated  by  Bigtaam  being  simply 
conduct  whk'h  prevented  Mrs.  Klstler  from 
attending  court  and  looking  after  her  case. 
All  of  the  children  of  Mrs.  Klstler  who  were 
her  coplalntlffs  In  the  proceeding  resulting 
in  the  decree  in  favor  of  Blgham,  except  one, 
were  minors;  and  while  Mrs.  Klstler  was  not 
prosecuting  the  suit  either  as  nest  friend  or 
as  guardian  ad  litem  for  these  children,  it  is 
apparent  that  the  success  of  the  suit,  not 
only  so  far  as  Mrs.  Klstler,  but  so  far  as  the 
mhtor  children,  were  concerned,  was  depend- 
ent upon  information  which  could  be  derived 
from  Mrs.  Klstler  herself  or  through  her  ex- 
ertl(  ns,  the  presumption  being  that  the  min- 
ors were  not  in  a  position  to  actively  aid  in 
the  prosecution  of  the  case.  The  fraud  al- 
leged against  Blgham  was  therefore  opera- 
tive directly  upon  the  Interests  of  the  minors, 
for  it  prevented  the  person  upon  whom  alone 
the  success  of  the  suit  depended  from  ap- 
pearing in  court  to  prosecute  the  same. 

2,  3.  The  defendant  demurred  to  the  peti- 
tion on  the  further  ground  that  if  the  plain- 
tiffs ever  had  any  cause  of  action  it  was 
barred  by  the  statute  of  limitations.    As  wa 
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shall  presently  sho-vr,  some  of  the  plaindffB 
•were  barred,  and  some  were  not;  and  while 
It  appeared  from  the  face  of  the  petition  that 
some  were  barred,  there  was  no  error  In  over- 
ruling the  demurrer  as  It  was  framed.  The 
petition  was  filed  in  the  name  of  Mrs.  Kist- 
ler  and  her  children,  Xannle,  Willie,  Joe, 
rinkie,  Susie,  and  Mary  Klstler.  The  court 
rendered  a  decree  holding  that  Mrs.  Klstlor 
and  the  child  designated  In  the  petition  as 
Willie  were  barred,  and  that  the  other  plain- 
tiffs were  entitled  to  recover  a  flve-sevenths 
undivided  Interest  In  the  property.  Mrs. 
Klstler  and  her  son  Willie  acquiesced  in  this 
decree.  The  defendant  excepted  on  the 
ground— First,  that,  the  suit  being  a  Joint 
one,  If  any  one  of  the  plaintiffs  were  barred, 
none  could  recover;  and,  second,  that,  in  any 
view  of  the  matter,  the  plaintiff  named  in 
the  petition  as  Nannie  was  barred.  All  pro- 
ceedings to  set  aside  a  Judgment  or  decree 
must  be  brought  within'  three  years  from 
the  rendition  of  such  Judgment  or  decree. 
Civ.  Code,  I  3764.  As,  however,  some  of  the 
plaintiffs  in  the  suit  filed  in  1888  were  min- 
ors at  that  time,  the  statute  did  not  begin 
to  run  against  them  until  they  reached  their 
majority.  Civ.  Code,  I  3779.  As  Mrs.  Klst- 
ler and  those  of  her  children  who  were  par- 
ties to  the  suit  filed  in  1888,  and  who  reach- 
ed their  majority  more  than  three  years  be- 
fore the  filing  of  the  present  petition,  were 
barred  by  the  statute,  It  becomes  necessary 
to  inquire  whether  this  fact  will  preclude 
those  of  the  children  who  would  not  have 
been  barred  from  asserting  their  right  to 
the  relief  prayed  for.  It  is  well  settled  at 
law  that,  in  a  Joint  action  to  recover  land. 
If  It  appears  that  one  of  the  plaintiffs  is 
not  entitled  to  a  recovery,  the  suit  will  fall 
as  to  all.  De  Vaughn  v.  McLeroy,  82  Ga. 
713,  10  S.  E.  211  (6);  McGlamory  v.  McCor- 
mlck,  99  Ga.  148,  24  8.  E.  941;  Towns  v, 
Mathews,  91  Ga.  548, 17  S.  B.  955  (3);  Wood- 
ing V.  BlantOD,  112  Ga.  509,  512,  37  S.  B. 
720.  But  even  in  cases  of  this  character, 
where  equitable  defenses  are  Interposed,  the 
common-law  rule  above  referred  to  will  not 
be  applied.  Rumph  v.  Truelove,  66  Ga.  480 
P);  Mllner  v.  Vandlvere,  86  Ga.  540,  545, 
546,  12  S.  E.  879.  Much  more  would  such  a 
rule  not  be  applicable  in  an  action  which 
Is  purely  equitable,  as  is  a  suit  to  set  aside 
a  Judgment  or  decree  of  the  court,  although 
the  ultimate  object  of  the  suit  may  be  the 
recovery  of  land.  The  common-law  rule, 
that  all  must  recover  or  none,  was  never 
adopted  by  courts  of  equity.  In  such  a  case 
a  decree  will  be  molded  so  as  to  do  Justice 
to  all  the  parties.  See  Pom.  Rem.  &  Rem. 
Rights,  {  209  et  seq.  It  remains  therefore 
to  be  determined  whether  the  court  erred 
In  entering  a  decree  for  a  one-seventh  in- 
terest in  the  land  in  favor  of  Nannie  Klstler. 
It  api)earB  from  the  evidence  that  she  was 
of  age  when  the  suit  brought  In  1888  was 
filed.  She,  therefore,  stands  in  the  same 
position  as  her  mother,  if  she  was  a  party 


to  that  proceeding.  It  is  claimed  by  the 
defendants  in  error  that  she  was  not  a  party 
to  this  proceeding,  and  that  she  was  named 
as  such  without  her  authority.  It  appears 
from  the  record  that  the  petition  In  that  pro- 
ceeding was  filed  by  a  duly-licensed  attor- 
ney at  law,  and  that  Miss  Klstler  was  nam- 
ed as  a  party  therein.  There  is  no  evidence 
whatever  in  the  record  upon  the  question  as 
to  whether  she  authorized  any  one  to  make 
her  a  party  to  the  former  suit,  unless  the 
mere  statement  of  her  mother  that  the  at- 
torney was  employed  to  represent  her  and 
her  children  be  considered  as  referring  to  her 
as  well  as  the  minors.  The  case  really 
stands  upon  the  presumption  always  Jn- 
diilged  in  favor  of  the  authority  of  a  duly- 
licensed  attorney  to  represent  those  for 
whom  he  assumes  to  appear.  The  attMney 
filed  the  suit,  naming  Miss  Klstler  as  a 
party,  and  the  case  went  to  trial  in  this  con- 
dition. This  was  prima  facie  evidence  thut 
the  attorney  was  duly  authorized  to  file  the 
suit  In  behalf  of  the  person  so  named. 
Wbtte  at  this  time  in  most  Jurisdictions,  at 
least  in  this  country,  this  presiunpUon  Is  not 
conclusive,  but  one  which  may  be  rebutted 
by  the  party  so  named.  If  he  proceeds  in  due 
time,  it  Is  universally  held  that  the  burden 
is  upon  the  party  to  show  the  want  of  au- 
thority in  the  attorney.  Dobbins  v.  Dupree, 
36  Ga.  108;  Id.,  39  Ga.  394;  Davant  v.  Carl- 
ton, 57  Ga.  489;  Weeks,  Attys.  at  Law,  pp. 
404,  405.  Of  course  there  is  no  doubt  that  if 
Miss  Klstier  did  not  authorize  the  attorney 
to  bring  the  suit  in  her  name,  and  for  this 
reason  was  not  in  fact  a  party  to  the  suit 
filed  in  1888,  she  had  the  right  to  move  to 
set  aside  the  Judgment,  so  far  as  it  affected 
her,  provided  the  motion  to  set  aside  the 
Judgment  was  made  in  due  time  after  she 
had  notice  of  the  decree.  Turner  v.  Jordan, 
67  Ga.  604;  Longman  v.  Bradford,  108  Ga. 
572,  33  S.  E.  016.  But  not  having  made  a 
motion  to  set  aside  the  Judgment  and  not 
having  shown  in  the  trial  of  the  present  case 
that  the  appearance  by  the  attorney  in  her 
behalf  was  unauthorized,  and  that  therefore 
she  was  never  a  party  to  the  case,  the  law 
presumes  that  the  act  of  the  attorn^  m 
naming  her  as  such  was  authorized.  Nor 
does  it  make  any  difference  that  the  attor- 
ney who  filed  the  suit  may  have  failed  to 
prosecute  the  same  to  final  Judgment,  if  the 
suit  was  left  to  stand  apon  the  records  of 
the  court,  and  finally  came  to  trial.  One  of 
the  plaintiffs  In  the  present  case,  who  was 
likewise  a  plaintiff  in  the  former  proceed- 
ing, testified  that  the  attorney  abandoned 
that  suit  before  it  came  to  trial,  while  the 
attorney  was  sworn  as  a  vritness,  and  testi- 
fied that  the  plaintiffs  "abandoned  him." 
Be  this  as  it  may,  the  law  presumes  that 
the  act  of  the  attorney  In  filing  the  suit  In 
behalf  of  the  parties  named  as  plaintiffs 
therein  was  duly  authorized;  and  even  if  be 
subsequently  abandoned  the  suit,  this  did  not 
remove  the  presumption  which  would  be  in- 
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dnlged  the  moment  the  suit  was  filed.  Tbe 
presumption,  once  arisen,  continued  tbrougli- 
oat  the  progress  of  the  trial  up  to  and  includ- 
ing the  entering  of  the  final  Judgment  in  tlie 
case.  Being  presumptively  a  party  to  tbe 
snlt,  it  was  Incumbent  upon  Miss  Klstler 
in  the  present  proceeding  to  show  some  rea- 
son why  tbe  decree  was  not  binding  upon 
ber.  On  this  questirn  she  Is  absolutely  si- 
lent. Being  Bui  juris  In  1888,  when  the  suit 
was  filed,  she  can  derlre  no  advantage  frmn 
tbe  fraudulent  misrepresentations  made  by 
Bigham  to  her  mother,  It  not  appearing  that 
these  representations  were  communicated  to 
ber,  and  that  she  acted  on  them  to  her  in- 
Jury.  As  to  this  matter  she  occupies  a  dif- 
ferent position  from  the  minors,  In  that  the 
latter  are  presomed  to  be  under  the  ccatrol 
and  influence  of  their  mother  when  they 
appear  as  coplalntlffa  with  ber  In  a  suit 
brought  against  their  father  and  one  who 
was  alleged  to  be  conspiring  with  him  to  de- 
feat the  rights  of  tile  children;  whereas,  in 
the  case  af  a  child  of  full  age,  the  presumip- 
tion  is  that  she  is  looking  after  ber  own  In- 
terests, Independently  of  her  mother,  and 
acting  on  ber  own  responsibility.  But  even 
if  it  be  conceded  that  the  decree  was  void 
as  to  Miss  Klstler  on  account  of  tbe  fraud 
practiced  upon  her  mother,  she  does  not  at- 
tempt to  explain  why  she  waited  nearly 
seren  years  to  more  to  set  the  decree  aside. 
It  was  incumbent  upon  her  to  glre  some  sat- 
isfactory explanation  of  this  delay,  by  show- 
ing that  she  moved  within  due  time  after 
she  had  acquired  knowledge  of  the  fraud, 
and  this  she  does  not  do.  In  no  view  of  the 
matter  was  she  entitled  to  a  decree  in  tbe 
present  proceeding  for  any  part  of  the  lauu 
In  controversy.  This  being  so,  a  decree 
should  have  been  entered  In  favor  of  the 
plaintiffs  for  only  a  four-sevenths  Interest  in 
tbe  land,  and  direction  will  be  given  that  the 
decree  be  so  modified.  It  is  further  con- 
tended by  counsel  for  plaintiff  in  error  that 
tbe  court  erred  in  entering  a  decree  in  favor 
of  any  of  the  plaintiffs  who  were  minors, 
In  the  former  proceeding,  for  the  reason  that 
sacb  minors  were  represented  in  that  case 
by  their  mother,  and  that,  as  she  was  barred, 
they  would  likewise  be  barred.  It  does  not 
appear  from  an  examination  of  the  bill 
which  'was  filed  by  Mrs.  Klstler  and  ber 
children  in  1888  that  she  appeared  In  that 
proceeding  either  as  next  friend  or  as  guard- 
Ian  ad  litem  for  tbe  minors.  The  proceed- 
ing was  In  the  names  of  Mrs.  Klstler  and 
ber  children;  and,  so  far  as  api)ear8  from 
tbe  present  record,  there  was  no  guardian  ad 
litem,  next  friend,  or  other  representative 
for  tbe  minors  in  that  litigation.  The  suit 
was  in  tbelr  names.  Mrs.  Kistler's  negli- 
gence In  falling  to  move  in  time  to  set  the 
decree  aside  cannot  be  imputed  to  tbe  min- 


ors, who  were  simply  her  coplaintlffs  bi  the 
proceeding  in  which  the  decree  was  render- 
ed, and  therefore  the  principle  invoked  by 
counsel  for  the  plaintiff  in  error,  that  where 
a  trustee,  or  other  person  in  a  representative 
capacity,  is  barred,  those  whom  be  repre- 
sented are  also  barred,  has  no  application  to 
the  present  case. 

4,5.  There  was  ample  evidence  to  sustain 
the  finding  of  the  Jury  that  the  decree  ren- 
dered In  1888  was  obtained  by  fraud  and  was 
therefore  void;  and  there  was  also  evidence 
to  support  their  finding  that  the  deed  made 
by  WUUs  Miller  to  P.  H.  Klstler  was  fraud- 
ulent and  void,  and  that  title  to  the  property 
was  in  tbe  plaintiffs  by  virtue  of  a  deed  ex- 
ecuted to  them  by  Willis  Miller  after  the 
date  of  the  alleged  deed  to  P.  H.  Klstler. 
Several  grounds  of  the  motion  for  a  new 
trial  complain  of  rulings  of  the  court  in  ref- 
erence to  certain  evidence  relating  to  the 
question  whether  or  not  an  answer  had  been 
filed  by  tbe  defendant  to  the  suit  brought 
in  1888,  and  in  submitting  this  question  to 
the  Jury,  It  being  contended  that  under  the 
circumstances  disclosed  by  the  record  the 
court  should  have  conclusively  presumed  that 
an  answer  had  been  filed.  The  Jury  returned 
a  special  verdict  In  answer  to  several  ques- 
tions propounded  to  them.  In  a  note  to  the 
motion  for  new  trial  the  Judge  says  that  the 
questions  "were  submitted  to  counsel  and 
agreed  upon  as  embodying  tbe  Issues  involv- 
ed." The  Jury  found  that  no  answer  had 
been  filed,  and  also  that  the  decree  rendered 
in  1889  was  obtained  as  a  result  of  fraudu- 
lent representations  made  by  B.  H.  Bigham 
to  Mrs.  Klstler.  Inasmuch  as  there  was 
ample  evidence  to  warrant  this  latter  find- 
ing, and  Inasmuch  as  this  was  a  sufficient 
finding  upon  which  to  predicate  the  decree 
rendered,  any  error  which  may  have  been 
committed  in  relation  to  the  question  wheth- 
er or  not  an  answer  bad  been  filed  was  harm- 
less. We  do  not  say  that  any  error  was 
thus  committed,  but  the  foregoing  suggestion 
Is  a  sufficient  reply  to  the  assignments  of 
error  npon  this  point,  even  if  it  had  not  ai>- 
peared  that  the  questions  had  been  agreed  up- 
on by  counsel.  There  was  no  error  In  ad- 
mitting answers  of  Mrs.  Klstler  to  certain 
Interrogatrries;  but  even  If  there  was  any 
error  as  to  this  matter,  these  answers  were 
upon  unimportant  points,  not  likely  to  affect 
the  substantial  merits  of  the  case.  The  ques- 
tion of  the  nonjoinder  of  parties  plaintiff  Is 
not  a  proper  ground  of  a  motion  for  a  new 
trIaL  The  decree  followed  the  verdict;  and, 
save  In  the  particular  above  mentioned,  wns 
unobjectionable.  There  was  no  error  requir- 
ing the  granting  of  a  new  trial. 

Judgment  afilrmed.  with  direction;  all  tbe 
Justices  concurring,  except  UTTLE.  J.,  ab- 
sent on  account  of  sickness. 
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TURNER  T.  STATE. 
(Supreme  Court  of  Georgia.     Dec.  19,  1901.) 

OAMINO  —  MISDEMEANOR  —  RIGHT  TO  INDICT- 
MENT—JURY— PRINCIPAL  CHALLBNGB— DBCI- 
SION— REVIEW— EVIDBNCB— CONCLUSION  OP 
WITNESS. 

1.  A  person  accused  of  a  misdemeanor  in  the 
city  court  of  Griffin  has  no  right,  nnder  the 
constitution  of  this  state,  or  under  the  act  cre- 
ating that  court,  to  demand  indictment  by  the 
grand  jury  in  the  superior  court. 

2.  Where,  in  impaneling  a  jury  in  a  criminal 
case,  a  principal  challenge  for  cause  is  made 
by  the  accused  to   certam  named  jurors,  the 

aueBtion  thus  raised  has  always  been  one  for 
etermination  by  the  trial  judge;  and  he  does 
not,  as  under  our  practice  in  the  case  of  a 
challenge  to  the  favor,  stand  in  the  place  of 
the  common-law  triors.  His  decision  is,  there- 
fore, not  iiu^l,  but  on  questions  of  law  is  sub- 
ject to  review  by  this  court. 

3.  Where  such  principal  challenge  was  made 
on  the  ground  that  the  challenged  jurors  had 
served  on  the  jury  which  convicted  another 
person  cbarsed  with  the  same  offense  in  a  case 
involving  the  same  transaction,  and  nothing 
was  shown  the  court  to  indicate  that  the  two 
cases  in  fact  involved  the  same  transaction, 
depended  upon  the  same  evidence,  or  were  in 
any  way  connected  with  each  other,  there  was 
no  error  in  overruling  tlie  challenge  and  refus- 
iug  to  set  aside  the  jurors,  when  they  had  qual- 
ified themselves  by  their  answers  to  the  ques- 
tions usually  propounded. 

4.  There  was  no  error  in  permitting  a  wit- 
ness to  testify  that  he  had  "tried"  to  do  a  cer- 
tain thing,  when  his  diligence  in  so  doing  is 
not  in  issue,  and  tlie  extent  of  his  endeavors 
may  be  ascertained  by  the  objecting  party  by 
cross-examination  of  the  witness. 

5.  The  evidence  was  sufficient  to  authorize 
the  verdict. 

(Syllabus  by  the  Conrt.) 

Error  from  city  court  of  Griffin;  E.  W. 
Hammond,  .Tudge. 

T.  S.  Turner  was  convicted  of  gaming,  and 
be  brings  error.    Affirmed. 

•  T.  E.  Patterson  and  Thos.  W.  Thurman, 
for  plaintiff  in  error.  O.  H.  P.  Slnton,  Sol., 
and  F.  D.  Dismulse,  for  the  State. 

SIMMONS,  C.  J.  1.  Turner  was  accused 
In  the  city  court  of  Griffin  of  the  offense  of 
gaming.  He  filed  a  demand  for  Indictment, 
and  objected  to  being  tried  on  an  accusation 
without  indictment  His  demand  was  over- 
ruled by  the  court,  and  he  complained  of  this 
ruling  in  his  bill  of  exceptions  to  this  court 
In  the  act  establishing  the  city  court  of 
Griffin  (Acts  1887,  p.  467,  {  22)  it  Is  enacted 
"that  defendants  in  criminal  cases  in  the 
city  court  of  Griffin  may  be  tried  upon  writ- 
ten accusation  •  •  •  signed  by  the  prose- 
cutor ( r  by  the  prosecuting  officer  of  the  said 
city  court"  In  Gordon  t.  State,  102  Ga.  073, 
29  S.  E.  444,  this  court  held:  "The  constitu- 
tion of  this  state  does  not  guaranty  the  right 
to  demand  Indictment  by  the  grand  Jury  In 
misdemeanor  cases;  and  it  therefore  follows 
that  an  act  providing  that  the  accused,  in 
cases  falling  within  the  Jurisdiction  of  a 
designated  city  conrt,  shall  not  have  the  right 
to  demand  Indictment  is  ralid  and  constitu- 
tional." If,  in  the  present  case,  the  plaintiff 
In  error  had  no  constitutional  right  to  de- 


mand an  indictment,  his  rights  In  that  re- 
gard must  be  determined  by  the  act  establish- 
ing the  court  In  which  he  was  tried.  While 
that  act  does  not,  like  the  one  considered  In 
Gordon's  Case,  expressly  provide  that  the  ac- 
cused shall  not  have  the  right  to  demand  in- 
dictment by  the  grand  Jury,  it  docs  provide 
that  he  may  be  tried  upon  an  accusation,  and 
It  fails  to  give  him  any  right  to  an  indict- 
ment No  such  right  is  given  him,  either  by 
the  constitution  or  by  statute.  The  ruling  in 
Gordon's  Case  is,  therefore,  controlling  in 
this,  and  fully  sustains  the  action  of  the  trial 
Judge  in  overruling  the  demand  of  the  ac- 
cused for  Indictment  by  the  grand  Jury. 

2.  Exception  is  also  taken  to  the  overrul- 
ing of  a  challenge  made  by  the  accused  to 
the  poll  of  three  named  Jurors,  who  were 
upon  the  panel  put  upon  the  accused,  and 
among  the  Jurors  who  tried  him.  Taking  to- 
gether the  redtals  in  the  bill  of  exceptions 
and  the  motion  for  new  trial,  it  appears  that 
each  of  these  Jurors,  upon  being  put  upon  his 
voir  dire,  was  asked  if  he  had  not  been  on 
the  Jury  that  tried  and  convicted  M.  L.  Pryor 
and  W.  M.  Bee&  of  the  same  charge  at  a 
previous  term  of  the  court  and  that  each 
answered  In  the  affirmative,  "whereupon  de- 
fendant (Aallenged  the  poll  of  said  Jurors  and 
moved  the  court  to  set  them  aside  for  cause," 
upon  the  ground  that  they  had  been  on  the 
Jury  "that  tried  the  cases  uf  the  State  against 
M.  L.  Pryor  and  W.  M.  Beeks,  which  involv- 
ed the  same  transaction  as  this  case";  "and 
asked  that  they  be  set  aside  and  their  places 
filled."  This  the  court  refused  to  do,  as  the 
jurors  bad  each  qualified  by  his  answers  to 
the  usual  questions  propounded  upon  voir 
dire.  In  dealing  with  this  exception,  we  are 
first  confronted  by  numerous  decisions  of 
this  court  to  the  effect  that,  where  a  challenge 
to  the  poll  is  made  to  certain  Jurors,  and 
they  are  put  upon  the  Judge  as  trior,  bis  deci- 
sion is  final,  and  cannot  be  reviewed  by  this 
court  Under  the  common-law  practice,  chal- 
lenges for  cause  were  divided  into  two 
classes,— principal  challenges,  or  challenges 
for  principal  cause,  and  challenges  to  the  fa- 
vor. The  principal  challenge  showed  a  cause 
which  positively  or  by  necessary  legal  Impli- 
cation disqualified  the  juror  from  sitting  in 
the  case.  The  challenge  to  the  favor  was 
grounded  on  circumstances  raising  a  suspicion 
of  the  existence  of  actual  bias  in  the  mind  of 
the  Juror  for  or  against  a  party.  Thomp.  & 
M.  Juries.  H  152,  175;  1  Thomp.  Trials.  {  40: 
12  Enc.  Fl.  &  Prae.  429:  "At  common  law 
a  challenge  for  principal  cause  was  tried  by 
the  court  on  the  testimony  of  the  Juror,  to 
the  exclusion  of  other  evidence,  and,  if  found 
true,  the  Juror  was  incompetent  per  se.  If 
the  challenge  was  to  the  favor,  as  for  undue 
Influence  and  prejudice,  the  challenge  was 
tried  by  two  triors  under  the  direction  of  the 
court  on  testimony  other  than  that  of  the 
Juror:  and.  where  the  common-law  practice 
prevails,  substantially  the  same  distinction  is 
preserved."    12  Euc.  PI.  &  Prac  408.    Thus, 
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while  it  Is  usual  now  to  admit  other  eyidence 
than  that  oC  the  juror  himself,  the  trial  of  a 
principal  challenge  is,  in  other  respects,  sub- 
stantially as  It  has  always  been.  The  court 
BtUl  decides  the  question,  which  is  principally 
a  question  of  law,  and  its  decision  is  subject 
to  review.  In  case  of  a  challenge  to  the  fa- 
vor, the  decision  of  the  triors  under  the  com- 
mon-law practice,  being  essentially  the  deter- 
mination of  a  question  of  fact,  was  consid- 
ered final  and  conclusive.  Thomp.  &  M. 
Juries,  g  237;  Tbomp.  Trials,  i  99;  12  Enc. 
PL  &  Prac.  472.  Under  our  system,  where 
the  court  is  substituted  for  the  triors  to  de- 
cide challenges  to  the  favor  (Reid  v.  State, 
20  6a.  fSeS),  the  court's  decision  as  to  such  a 
challenge  is  on  a  footing  with  that  of  the 
triors,  and  is  final  and  conclusive.  Thomp.  & 
M.  Juries,  S§  238,  249,  et  seq.;  Thomp.  Trials, 
i  100;  12  Enc.  PI.  &  Prac.  470.  "The  deci- 
sion of  the  Judge,  as  trior,  can  no  more  be 
made  a  ground  of  error  before  this  court  than 
the  verdict  of  triors  could  have  been."  Gallo- 
way V.  State,  25  6a.  596.  See,  also,  Licett 
V.  State,  23  6a.  57;  Nesbit  v.  State,  43  6a. 
248;  Dumas  T.  State,  63  6a.  600;  Williams 
T.  State,  69  6a.  12  (9),  28;  Simmons  v.  State, 
73  Ga.  600,  54  Am.  Rep.  885;  Fogarty  v. 
State,  80  6a.  450  (8),  499,  5  S.  E.  782  (8); 
Vann  v.  State,  83  Ga.  44,  9  S.  a  945  (15), 
and  cases  cited.  The  same  reason  by  no 
means  pertains  in  case  of  a  principal  chal- 
lenge, for  there  the  court  determines  what 
has  always  been  within  its  province,  and 
what  la  generally  a  question  of  law.  In  sev- 
eral of  the  cases  Just  above  cited,  no  allusion 
is  made  to  this  distinction,  but  in  every  such 
case  the  challenge  seems  to  have  been  to  the 
favor,  and  the  decision  of  the  case  therefore 
right.  A  challenge  should  be  so  made  as  to 
show  clearly  whether  it  is  a  challenge  to  the 
favor  or  for  principal  cause.  If  the  party 
elect  to  make  a  challenge  to  the  favor,  the 
decision  therein  is  final,  even  though  the  evi- 
dence show  facts  which  would  have  sup- 
ported a  principal  challenge.  Thomp.  &  M. 
Juries,  §  205.  And  It  is  not  error  for  the 
court  to  overrule  a  principal  challenge  when 
the  facts  shown  constitute  a  good  basis  for  a 
challenge  to  the  favor,  but  not  for  the  chal- 
lenge which  the  party  has  elected  to  make, — 
a  prindpal  challenge.  In  the  present  case 
the  jurors  were  not  put  upon  the  Judge  as  a 
trior  of  a  challenge  to  the  favor,  but  he  was 
asked  to  set  them  aside  for  cause,  on  the 
ground  that  their  answers  on  their  voir  dire 
had  shown  that  they  were  disqualified  to  try 
the  case.  Thus  the  accused  followed  the 
course  prescribed  by  our  Code  for  making 
principal  challenges,  and  he  introduced  no 
further  evidence,  but  relied  entirely  upon  the 
facts  which  had  already  been  elicited  from 
the  Jurors  themselves.  We  must  therefore 
treat  the  challenge  as  having  been  for  prin- 
cipal cause.  The  decision  of  the  court  on 
snch  a  challenge  Is,  under  what  we  think  the 
great  weight  of  authority,  subject  to  review 
before  this  court  on  questions  of  law.     See, 


in  addition  to  the  authorities  cited  above. 
Thomp.  &  M.  Juries,  {  232,  and  Ex  parte 
Vermllyea,  6  Cow.  566. 

3.  We  think,  however,  that  there  was  no 
error  in  the  ruling  complained  of  in  the 
present  case.  The  challenge  was  made  for 
principal  cause,  on  the  ground  that  these 
Jurors  had  served  on  a  jury  which  had  con- 
victed Pryor  and  Beeks  on  a  charge  of 
gaming,  and  that  those  cases  involved  the 
same  transaction  as  this.  The  answers  of 
the  Jurors  had  substantiated  the  stated 
grounds  of  challenge  in  so  far  as  to  show 
that  these  Jurors  had  served  on  the  jurj 
which  convicted  Pryor  and  Beeks  at  a  pre- 
vious term  of  the  same  court  on  a  charge  of 
gaming;  but  these  answers  did  not  show 
that  the  cases  related  to  or  involved  the 
same  transaction  or  evidence.  That  the  evi- 
dence subsequently  adduced  on  the  trial  of 
the  case  on  the  merits  showed  that  the  ac- 
cused was  charged  with  playing  cards  with 
Pryor  and  Beeks  can  make  no  difference, 
for  the  ruling  of  the  Judge  must  be  consid- 
ered in  the  light  of  such  facts  only  as  were 
shown  up  to  that  time.  With  regard  to 
those  facts  his  ruling  was  made,  and  with 
regard  to  them  must  it  be  reviewed.  The 
present  plaintiff  in  error  was  accused  of 
gaming.  The  accusation  was  not  joint,  but 
was  against  Turner  only.  It  did  not  show 
with  whom  he  was  accused  of  having  "play- 
ed and  bet,"  nor  did  it  name  any  person  oth- 
er than  the  accused.  The  challenge  made 
was  based  entirely  upon  the  answers  of  the 
challenged  Jurors,  and  those  answers  did 
not  show  that  the  cases  against  Pryor  and 
Beeks,  and  against  the  accused,  involved  the 
same  transaction,  or  depended  upon  the  same 
evidence,  or  were  otherwise  connected  in 
any  way  with  each  other.  As  to  this  very 
material  matter  the  challenge  was,  there- 
fore, wholly  unsupported,  and  was  properly 
overruled  by  the  trial  judge. 

4.  The  motion  for  new  trial  also  assigned 
error  on  the  admission  of  the  testimony  of 
the  sheriff  of  the  county,  that  for  some  tlmo 
he  had  tried  to  find  the  accused,  and  had 
finally  located  him  at  another  place.  This 
evidence  was  objected  to  by  the  accused  "on 
the  ground  that  it  was  a  conclusion,  and  not 
competent  for  a  witness  to  say  he  'tried'  to 
do  anything,  but  should  state  what  he  did. 
and  let  the  jury  decide."  The  sheriff  had 
just  before  testified  that,  when  the  ease 
against  the  accused  was  first  called,  his  bond 
was  forfeited,  and  new  warrants  issued  for 
him,  ond  that  the  accused  was  arrested  at 
another  place  and  brought  back  to  6rifiln. 
This  evidence  seems  to  have  been  introduced 
to  show,  as  a  circumstance  tending  to  show 
the  guilt  of  the  accused,  that  he  had  fled 
from  Griffin.  The  diligence  of  the  sheriff  in 
searching  for  him  was  not  an  Issue  in  the 
case,  and  the  accused  had  the  right,  by  cross- 
examination,  to  ascertain  just  what  efforts 
were  made  by  the  officer.  Under  such  cir- 
cumstances, we  find  no  error  in  the  action 
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of  tbe  trial  Judge  in  overruling  the  obJectlonB 
made  to  tbe  admission  of  this  evidence. 

5.  The  evidence  was  amply  sufficient  to 
■warrant  the  verdict,  and  the  trial  judge  com- 
mitted no  error  in  overruling  the  motion  for 
new  trial. 

Judgment  affirmed;  all  the  justices  con- 
curring except  LITTLE,  J.,  absent  on  ae 
count  of  sickness. 


WILSON  V.  RANKIN. 

(Supreme  Court  of  North  Carolina.     Dee.  23, 

1901.) 

RBCEIVBRS— RIGHT  TO  SUS^-FERMISSION  OF 
COURT  — AUTHORITY  Of  JUDGE  —  APPLICA- 
TION—APPEAL  AND  ERROR— NBW  TRIAL  ON 
REMAND. 

1.  Code,  i  379,  confers  jurisdiction  to  ap- 
point receivers  on  the  judges  of  the  superior 
court  having  authority  to  grant  injunctions. 
Section  38U  confers  jurisdiction  to  grant  in- 
junctions upon  the  resident  judge  of  the  dis- 
trict, or  the  judge  assigned  to  the  district,  or 
holding  by  exchange  the  courts  of  the  district. 
Beld,  that  a  resident  judge  of  the  superior 
court  could  grant  leave  in  vacation  to  sue  a  re- 
ceiver appointed  in  term  time  by  another  supe- 
rior court  judge  holding  court  in  the  district. 

2.  An  application  in  vacation  for  leave  to 
sue  a  receiver  is  proiierly  made  in  the  form  of 
a  motion  entitled  in  the  case  in  which  the  re- 
ceiver is  appointed. 

8.  Where,  in  au  action  against  a  receiver, 
the  court  erroneously  directed  the  jury  to  find 
that  plaintiff  had  not  obtained  permission  to 
sue,  and  the  jury  returned  a  general  verdict 
for  plaintiff,  on  reversal,  as  the  error  was  on 
an  issue  of  law,  the  judgment  below  will  be  set 
aside,  and  the  case  remanded,  that  judgment 
may  be  entered  in  favor  of  plaintiff  without 
the  grant  of  a  new  trial. 

Appeal  from  superior  court.  Buncombe 
county;  Moore,  Judge. 

Action  by  G.  T.  WUaon,  administrator, 
against  J.  E.  Rankin,  receiver  of  the  Ashe- 
vllle  Street  Railway  Company.  A  verdict 
was  returned  in  plaintiff's  favor,  but  plain- 
tiff's motion  for  Judgment  was  refused,  and 
tbe  cause  dismissed,  by  reason  of  a  special 
finding  that  plaintiff  had  not  obtained  per- 
mission from  tbe  court  appointing  defendant 
as  receiver  to  institute  the  suit,  and  plaintiff 
appeals  therefrom.     Reversed. 

Stevens  &  Weaver  and  Locke  Craig,  for  ap- 
pellant F.  A.  Sondley  and  J.  C.  Martin,  for 
appellee. 

CLARK,  J.  This  is  an  action  by  tbe  plain- 
tiff, administrator  of  bis  infant  son,  against 
tbe  defendant,  as  receiver  of  tbe  Aaheville 
Street  Railway  Company,  to  recover  dam- 
ages for  tbe  death  of  his  intestate,  alleged 
to  have  been  caused  by  tbe  negligence  of 
said  company  while  being  operated  by  said 
receiver.  Tbe  defendant  answered,  denying 
that  plaintiff  was  administrator;  denying 
the  appointment  of  defendant  as  receiver, 
and  his  operation  of  tbe  road  as  such  at  tbe 
time  of  the  accident;  and  denying  that  tbe 
(riaintifrs  intestate  was  killed  by  the  negli- 
gence of  those  operating  said  street  railway. 


Nine  issues  were  submitted,  covering  all  tbe 
controverted  points,  all  of  which  were  an- 
swered in  favor  of  tbe  plaintiff,  except  the 
third,  which  was  answered,  under  the  direc- 
tion of  the  court,  in  favor  of  tbe  defendant, 
and  the  plaintiff's  damages  were  assessed  at 
$3,375.  The  defendant  moved  for  a  new 
trial  for  alleged  errors  appearing  on  the  trial. 
The  plaintiff,  on  an  intimation  from  the 
court,  reduced  tbe  amount  of  damages  by 
remitting  all  iu  excess  of  $2,500;  and  the 
defendant  has  made  no  exceptions,  and  does 
not  appeaL  By  reason  of  the  finding  on  tbi* 
third  issue,  tbe  court  refused  the  plaintiffs 
motion  for  Judgment  on  the  verdict  (as 
amended)  for  $2,600,  and  dismissed  the  ac- 
tion, and  the  plaintiff  appealed. 

The  third  issue  was  as  follows:  "Did  the 
plaintiff  obtain  the  permission  of  this  court 
to  sue  tbe  defendant  in  this  action  befor* 
commencing  the  same?"  The  evidence  on 
this  point  was  documentary  and  uncontra- 
dicted, and  the  judge  found  as  facts  that  im- 
mediately before  the  beginning  of  this  action, 
in  August,  1888,  the  plaintiff,  as  administra- 
tor, applied  to  "Hon.  Eugene  D.  Carter,  then 
resident  judge  of  the  Twelfth  Judicial  dis- 
trict, at  bis  private  office,"  for  leave  to  bring 
this  action  against  the  defendant;  and  "the 
said  Eugene  D.  Carter,  as  Judge,  did  then  and 
there  sign  an  order"  granting  the  leave 
asked.  The  order  Is  regular  iu  form,  and 
was  granted  upon  a  motion  entitled  as  of  the 
cause  in  which  the  defendant  had  been  ap- 
pointed receiver.  The  receiver  had  been  ap- 
pointed In  said  cause  1st  January,  1897,  by 
the  Judge  of  the  superior  court  On  this 
third  issue,  upon  this  evidence,  the  court 
charged  the  jury  as  follows:  "The  defend- 
ant being  an  officer  of  the  court  the  law  re- 
quired the  plaintiff  to  apply  to  the  court 
which  appointed  the  defendant  as  receiver, 
and  obtained  the  permission  of  the  court  to 
sue  the  defendant  in  this  action.  The  plain- 
tiff conteuds  that  be  applied  to  Eugene  D. 
Carter,  and  obtained  the  leave.  The  defend- 
ant contends  that  tbe  leave  to  bring  this  ac- 
tion did  not  have  the  legal  effect  which  the 
plaintiff  contends  that  It  had,  and  that  tbe 
plaintiff  did  not,  in  a  proper  manner,  obtain 
leave  of  this  court  to  bring  this  action,  be- 
fore bringing  it  Upon  that  Issue— the  third 
—I  charge  yon  that  there  is  no  evidence  that 
the  plaintiff,  before  the  Institution  of  this 
action,  obtained  tbe  permission  of  the  court 
to  bring  it  and  you  should  answer  the  third 
issue,  'No.'"  The  plaintiff  excepted.  This 
presents  the  only  point  in  the  case.  We  Were 
favored  with  an  able  discussion,  with  a  wide 
citation  of  autliorities,  on  the  question  wheth- 
er, if  this  were  not  sufficient  leave  to  sue, 
any  leave  to  sue  was  necessary.  From  these 
citations  It  appears  that  in  the  United  States 
courts  the  act  of  congress  of  1887  permits 
any  receiver  to  be  sued  without  leave,  and 
that  in.  the  courts  of  our  sister  states,  while 
it  is  generally  held  that  leave  to  sue  a  re- 
ceiver should  be  obtained,  and  in  some  states 
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It  is  ruled  that  the  lack  of  such  leave  Is  a 
Jarisdlctlonal  defect,  in  many  others  U  1b 
held  that  it  Is  not,  and  that  it  may  be  cured 
If  objection  is  not  made  in  apt  time.  Among 
the  latter  states  are  New  York,  Massachu- 
setts, Pennsylvania,  Illinois,  Indiana,  Wis- 
consin, and  sereral  others.  And  the  plaintiff 
olalms  that  the  defect,  if  any,  In  this  case, 
was  waived  by  not  demurring.  The  only 
authority  in  our  state  (Black  v.  Oentery,  119 
N.  C.  502,  26  S.  E.  43)  so  holds.  This  being 
merely  an  action  to  establish  a  debt,  and 
not  to  Interfere  with  the  property  or  manage- 
ment of  the  receiver,  leave  to  sue  was  a  mere 
formal  matter  of  course,  and  its  omission, 
if  not  demurred  to,  was  certainly  cured. 
Moreover,  Judge  Greene  later  granted  leave 
to  issue  an  alias  summons,  which  was  Itself 
leave  to  further  prosecute  the  action. 

But,  aside  from  that,  we  are  of  opinion 
that  leave  to  sue  was  granted  lu  this  case. 
The  Code  (section  336)  confers  Jurisdiction 
as  to  injunctions  upon  "the  resident  judge  of 
the  district  or  the  judge  assigned  to  the  dis- 
trict, or  holding  by  exchange  the  courts  of 
the  district"  Hamilton  v.  Icard,  112  N.  G. 
580,  17  S.  E.  519.  The  Code  (secUon  379) 
confers  Jurisdiction  to  appoint  receivers  upon 
the  judges  of  the  superior  court  having  au- 
thority to  grant  restraining  orders  and  in- 
junctions, as  prescribed  by  section  336.  The 
resident  judge  being  one  of  those  having  ju- 
risdiction over  receivers,  it  must  follow  that 
be  has  the  incidental  powers  connected  there- 
with, and  could  grant  the  leave  to  sue  by  the 
same  authority  which  confers  that  power 
on  the  judge  holding  the  courts  of  the  dis- 
trict in  rotation  or  by  exchange.  His  honor 
was  right  in  holding  that  the  application 
should  be  "to  the  court  which  appointed  the 
defendant  as  receiver,"  but  that  court  was 
the  superior  court,  not  the  individual  who 
appointed  the  defendant  receiver  in  Janu- 
ary, 1897;  and  in  the  superior  court  the 
statute  confers,  as  to  receivers,  jurisdiction 
on  the  resident  judge  as  much  as  upon  the 
Jodge  assigned  to  the  district,  or  holding 
the  courts  thereof  by  exchange.  It  would  be 
very  inconvenient  ofttlmes  If  this  were  not 
so,  when  during  a  long  vacation  the  judges 
assigned  to  a  district  may  be  at  the  other  end 
of  the  state.  We  do  not  attach  any  impor- 
tance to  the  beading  of  the  order,  the  essen- 
tial thing  being  that  the  judge  granted  the 
leave;  but  it  would  seem  more  regular  and 
proper  that  leave  to  sue  a  receiver  should  be 
npon  motion  in  the  cause  In  which  he  is 
appointed,  as  was  here  done,  that  a  record 
thereof  may  be  kept  in  that  case  for  refer- 
ence in  passing  on  a  motion  to  discharge  him. 
No  reason  or  precedent  occurs  to  us  why  an 
application  for  leave  to  sue  should  be  made 
at  term  time,  and  the  fact  that  either  of  the 
judges  named  has  jurisdiction  clearly  Indi- 
cates such  orders  may  be  granted  at  cham- 
bers, like  injunctions  and  like  orders. 

If  this  bad  been  an  erroneous  Instruction 
to  the  jury  upon  an  issue  of  fact,  a  new  trial 


upon  this  issue  would  be  necessary.  But  It 
was  a  question  of  fact,  and  the  judge  foimd 
the  fact,  upon  documentary  and  uncontro- 
verted  evidence.  He  submitted  an  issue  of 
law  to  the  jury.  Upon  the  facts  found  by 
bim,  he  should  have  held,  as  a  matter  of 
law,  that  leave  to  sue  had  been  granted.  The 
instruction  to  the  jury  to  answer  the  issue 
"No"  was  erroneous,  and  their  response  to 
the  issue  of  law  Is  Irrelevant  and  immaterial. 

Upon  the  jQndlngs  of  the  jury  on  the  other 
eight  Issues,  as  to  which  there  is  no  excep- 
tion, judgment  should  have  been  entered  In 
favor  of  the  plaintiff  for  the  sum  of  $2,5(X), 
with  Interest  from  the  first  day  of  that  term, 
and  costs. 

The  judgment  below  Is  set  aside,  and  the 
case  is  remanded,  that  judgment  may  be  en- 
tered below  in  conformity  to  this  opinion. 
Reversed. 


In  re  GORH.\M  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  23, 

1901.) 

CONTEMPT  —  WHAT    CONSTITUTES  —  PUNISH- 
MENT AS  FOR  CONTEMPT— IMPROPERLT 
INFLUBNCINO  JUROR. 

1.  Under  Oode,  c.  14,  defining  contempt,  and 
providing  that  the  acts  therein  mentionwl  shall 
be  the  only  subjects  of  contempt,  and  annul- 
ling all  parts  of  the  common  law  recognizing 
as  contempts  other  acts  and  omissions  tlian 
those  specified.  Improperly  influencing  a  juror, 
not  being  specified  as  a  contempt,  is  not  80, 
though  regarded  as  such  at  common  law. 

2.  Under  Code,  f  664,  subsec.  3,  providing 
that  any  person  unlawfully  interfering  with 
the  proceedings  in  any  action  may  be  punish- 
ed as  for  contempt,  a  person  conversing  with 
a  juror  (or  the  purpose  of  improperly  influen- 
cing him  violates  the  section,  and  may  be  pun- 
ished as  for  contempt. 

3.  The  juror  may  be  punished  under  subsec- 
tion 6,  S  654,  Oode,  providing  (or  the  punish- 
ment o(  jurors  for  conversing  with  parties  or 
others  in  relation  to  an  action. 

Appeal  from  superior  court,  Iredell  county; 
Brown,  Judge. 

Proceedings  against  J.  A.  Gorham,  R.  A, 
Ramsey,  and  J.  H.  Brown  to  punish  respond- 
ents as  for  contempt  of  court  From  a  judg- 
ment finding  respondents  guilty,  and  punlsii- 
Ing  them  as  for  contempt  of  court,  they  ap- 
peal.   Affirmed. 

This  was  a  proceeding  to  punish  as  for 
contempt  The  acts  were  alleged  to  have 
been  committed  by  the  respondents  during 
the  trial  of  the  civil  action  of  B.  F.  Long, 
administrator,  against  the  North  Carolina 
Railroad  and  others,  in  Iredell  superior  court; 
at  its  May  term,  1901;  and  upon  the  answers 
of  the  respondents,  and  the  affidavits  filed 
In  the  matter,  his  honor  found  the  follow- 
ing facts:  "(1)  That  after  the  jury  were  im- 
paneled in  said  action  the  court  Instructed 
them.  In  addition  to  the  usual  Instruction, 
that  It  was  their  duty  to  report  to  the  court 
the  name  of  any  person  who  attempted  to 
talk  to  them  about  the  case  or  in  their  pres- 
ence, and  had  each  member  of  the  Jury  to 
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30  promise  the  court  upon  their  honor.  He 
further  advised  the  Jury  not  to  associate 
with  any  one  connected  with  the  case  dur- 
ing the  trial.  (2)  That  while  the  trial  was 
in  progress,  and  Just  as  the  Jury  -were  dis- 
charged from  court  on  Friday  evening.  May 
24th,  R.  A.  Ramsey  placed  himself  at  one 
of  the  exits  of  the  court-house  grounds,  and 
there  met  Juror  B.  C.  Denton,  and  toolc  him 
to  a  barroom  and  treated  him  to  a  drink  of 
whisky,  and  remained  with  him  for  aboot 
two  hours,  until  about  the  ringing  of  the 
bell  for  the  night  session  of  the  court,  and 
was  seen  in  earnest  conversation  with  him. 
That,  after  Deaton  bad  gone  back  to  the 
court  house,  Ramsey  declared  that  It  was  bis 
purpose  in  his  communications  with  Deaton 
to  influence  his  verdict  in  favor  of  the  de- 
fendant in  said  cause,  and  that  was  his 
only  business  here.  And  the  court  also  finds 
as  a  fact  that  he  attemptea  to  carry  out  his 
said  purpose.  (3)  That  J.  A.  Gorham  is  the 
law  agent  of  the  Southern  Railway  Com- 
pany, which  company  Is  defending  said  suit 
in  behalf  of  the  said  North  Carolina  Rail- 
road Company  and  the  State  University 
Railroad  Company,  and  has  been  present 
during  the  trial,  sitting  In  the  bar  and  as- 
sisting counsel  therein,  and  that  the  fact 
was  known  to  Juror  J.  H.  Brown.  That 
after  the  adjournment  of  the  court  at  its 
night  session  on  Friday,  May  24th,  the  said 
J.  A.  Gorham  and  the  Juror  J.  H.  Brown 
were  together,  holding  a  long  and  close 
conversation,  in  front  of  the  Hotel  Iredell, 
which  continued  for  something  like  two 
hours,  and  until  the  hotel  doors  were  closed 
for  the  night,  and  most  of  the  guests  had  re- 
tired. That  the  said  law  agent  and  Juror 
talked  .about  the  case  on  trial.  That  about 
the  hour  of  11  o'clock  the  said  Gorham  left 
bis  seat,  went  into  the  hotel,  ascended  partly 
up  the  first  stairway,  where  he  remained 
until  the  Juror  Brown  overtook  him.  That 
prior  to  this  Juror  Brown  had  left  the  seat 
where  he  sat  talking  with  Gorham,  crossed 
the  street  to  the  court-bouse  well,  and  re- 
mained for  two  or  three  minutes,  and  then 
returned.  Joining  Gorham  on  the  stairway. 
Tliat  both  of  said  parties  then  went  to  the 
room  of  said  Gorham  <No.  18,  on  the  third 
floor),  locked  the  door,  and  extinguished  the 
light,  and  remained  together  until  the  next 
morning  That  the  said  Brown  went  to  Gor- 
ham's  room  in  consequence  of  an  agreement 
between  theiu  that  Brown  should  occupy  a 
bed  in  said  Gorham's  room,  and  that  it 
should  cost  him  nothing;  Gorham  saying 
that  it  cost  him  nothing.  (4)  That  soon  after 
(within  a  few  minutes  after)  the  said  parties 
went  to  said  room,  three  of  plaintiCT's  attor- 
neys, who  had  been  advised  of  such  proceed- 
ings, went  to  the  said  room,  knocked  upon 
tlie  door  twice,  and  received  no  response. 
(0)  That  the  next  morning,  about  7  o'clock. 
Juror  Brown  went  down  to  the  hotel  clerk 
and  stated  that  hie  had  occupied  a  bed  in 
room  No.  18,  and  would  pay  for  it  before 


leaving  court:  that  said  Brown  hod  not 
registered  as  a  guest;  that,  shortly  after 
Brown  left  room  18,  Gorham  opened  the  door 
to  start  down,  and  saw  Geo.  B.  Nicbolson, 
one  of  the  plaintiffs  couns^  standing  in  the 
hallway,  and  dodged  back;  that  be  shortly 
afterwards  went  downstairs,  and  told  the 
hotel  clerk  that  Brown  had  stayed  in  his 
room  the  night  t>efore,  but  also  said  that  be 
did  not  know  he  was  a  Juror  until  he 
(Brown)  told  him.  The  court  finds  as  a  fact 
that  said  Gorham  and  said  Brown  knew 
each  other  as  a  Juror  ond  law  agent  before 
any  of  the  said  conversations  or  actions  took 
place.  (6)  The  court  finds  as  a  fact  that  the 
object  and  purpose  of  the  said  J.  A.  Gor- 
ham and  J.  H.  Brown  was  to  improperly 
and  unlawfully  influence  the  verdict  of  the 
said  J.  H.  Brown  in  favor  of  the  defendant 
in  the  said  cause  on  trial.  (7)  As  to  Juror 
Deaton,  by  consent  of  all  parties  the  rule  is 
discharged.  (8)  As  to  L.  C.  Caldwell,  and  a.<) 
to  his  conversation  with  B.  A.  Ramsey  and 
Juror  Brown,  and  his  connection  with  J.  A. 
Gorham  at  the  hotel,  the  court  is  not  able 
to  find  as  a  fact  that  said  L.  C.  Caldwell  had 
any  unlawful  or  corrupt  or  wrongful  purpose, 
and  the  rule  as  to  him  is  therefore  dischar- 
ged." 

Thereupon  the  following  order  and  Judg- 
ment Were  entered:  "Upon  the  foregoing 
facts,  It  Is  adjudged  that  J.  A.  Gorham. 
J.  H.  Brown,  and  R.  A.  Ramsey  are  guilty 
Of  the  gross  contempt  of  this  court,  and 
have  attempted  to  pervert  the  course  of  Jus- 
tice, and  to  obstruct  the  enforcement  of  the 
civil  remedies  and  rights  of  the  plaintiff  in 
the  civil  action  pending  in  this  court,  where- 
in B.  F.  Long,  administrator,  is  piaintllT,  and 
the  North  Carolina  Railroad  Company  et  al. 
are  defendants,  in  the  following  particulars: 
(1)  That  the  said  respondent  J.  A.  Gorham 
has  attempted  to  corrupt  and  influence  J. 
H.  Brown,  one  of  the  Jurors  sworn  to  try  the 
said  case,  and  has  been  guilty  of  conduct 
that  tended  to  defeat,  impair,  Impede,  ami 
prejudice  the  rights  and  remedies  of  tbi> 
plaintiff  in  the  above-entitled  suit  (2)  That 
the  respondent  R.  A.  Ramsey  had  attempted 
to  con-upt  and  influence  the  Juror  B.  C.  Dea- 
ton, to  tlie  prejudice  of  the  plaintiff,  B.  K. 
Long,  administrator,  in  the  above-entitled 
action,  and  has  been  guilty  of  conduct  that 
tended  to  defeat,  impair,  impede,  the  rights 
and  remedies  of  the  said  B.  F.  Long,  admin- 
istrator, plaintiff  in  the  said  suit.  (3)  Tfant 
the  respondent  .T.  H.  Brown,  one  of  the 
Jurors  sworn  to  try  the  said  case,  has  per- 
mitted himself  to  be  corrupted  and  influenc<>(I 
by  the  respondent  J.  A.  Gorham  to  the  prej- 
udice of  the  plaintiff,  B.  F.  Long,  administra- 
tor, in  the  said  suit,  and  has  tx&i  guilty  of 
conduct  that  tended  to  defeat,  impair,  and 
impede  the  rights  and  remedies  of  the  said 
B.  F.  Long,  administrator,  plaintiff  In  salrl 
suit,  and  the  due  and  orderly  course  of  Jus- 
tice. It  is  therefore  adjudged  that  the  re- 
spondents, J.  A.  Gorham,  R.  A.  Ramsey,  J. 
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EL  Brown,  are  guilty  as  for  contempt  of 
the  court  In  tbe  particulars  above  specified 
and  set  fortb,  and  it  Is  further  adjudged: 
First  that  the  said  J.  A.  Gorbam  be  com- 
mitted to  the  common  Jail  of  this  county 
for  twenty  days,  and  be  fined  fifty  dollars 
(150),  and  that  he  Is  further  adjudged  to 
pay  the  costs  of  this  rule,  and  to  be  confined 
till  the  said  fine  and  costs  are  paid;  second, 
that  the  said  B.  A.  Ramsey  be  committed  to 
the  common  jail  of  Iredell  county  for  twenty 
days,  and  shall  pay  a  fine  of  fifty  dollars 
($50)  and  costs,  and  shall  pay  the  fine  and 
costs  before  being  discharged;  third,  that 
the  said  J.  H.  Brown  be  fined  fifty  dollars 
and  costs,  and  shall  be  In  custody  of  the  sher- 
iff till  said  fine  and  costs  are  paid." 

Osborne,  Maxwell  &  Keerans,  for  Gorbam. 
J.  P.  Gamble,  for  Ramsey  and  Brown.  Brown 
Shepherd,  for  the  State. 

MONTGOMERY,  J.  This  proceeding  in 
the  court  below,  as  the  record  discloses,  had 
for  its  object  the  punishment  of  the  respond- 
ents as  for  contempt  of  court,  and  the  Judg- 
ment was  pronounced  against  them  as  for 
contempt.  But  the  argument  for  the  state 
here  was  also  directed  to  the  proposition  that 
the  Judgment  could  be  supported  on  the 
ground  that  the  facts  constituted  a  case  of 
contempt  of  court  In  support  of  this  prop- 
osition numerous  authorities  were  referred 
to,  but  in  none  of  those  Jurisdictions  were 
the  statutory  laws  like  those  of  our  state  on 
this  subject  One  of  them,  however  (People 
V.  Wilson,  16  Am.  Rep.  628-531),  contains  a 
most  significant  expression.  It  is  said  there: 
"The  statute  may  be  regarded  as  a  limitation 
upon  the  power  of  the  court  to  punish  for 
any  other  than  those  acts  committed  In  Its 
presence.  In  this  power  would  be  necessarily 
included  all  acts  calculated  to  impede,  em- 
barrass, or  obstruct  the  court  In  the  adminis- 
tration of  Justice.  Such  acts  would  be  con- 
sidered as  done  in  the  presence  of  the  court" 
But  the  peculiarities  of  the  language  used  in 
our  statutory  law,  and  the  decisions  of  this 
court  upon  that  law,  forbid  us  from  following 
such  precedents.  Chapter  14  of  the  Code 
(a  compilation  of  the  acts  of  186&-69  and 
1870-71  concerning  contempt)  embraces  the 
whcle  law  of  our  state  at  the  present  time  on 
that  subject  With  the  origin,  history,  and 
objects  of  those  acts  the  older  lawyers  of  the 
state  are  familiar,  and  it  would  serve  no  good 
purpose  to  enter  upon  a  discussion  of  the 
same.  The  act  of  1868  was  exactiy  the  law 
whidi  we  now  have  embodied  in  chapter  14 
of  the  Oode,  except  that  subdivision  7  of 
section  1  of  that  act  concerning  the  publica- 
tion of  the  proceedings  in  courts  of  record, 
was  amended  by  the  act  of  1871;  there  being 
added  also  in  the  act  of  1871  a  section  con- 
cerning the  debarring  of  attorneys  of  their 
license  to  practice  law,  and  two  further  sec- 
tions in  the  following  words: 

"Sec.  2.  That  the  several  acts,  neglects  and 
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omissions  of  duty,  malfeasances,  misfea- 
sances and  nonfeasances  specified  and  describ- 
ed in  said  act  of  April  1868  as  hereby  amend- 
ed shall  be  and  they  are  hereby  declared  to 
be  the  only  acts,  neglects  and  omissions  of 
duty,  malfeasances,  misfeasances  and  non- 
feasances which  shall  be  subject  of  contempt 
of  court 

"Sec.  3.  That  if  there  be  any  parts  of  the 
common  law  now  In  force  in  this  state  which 
recognized  other  acts,  neglects,  omissions  of 
duty,  malfeasances,  misfeasances  or  nonfea- 
sances besides  those  specified  and  described  In 
said  act  the  same  are  hereby  repealed  and 
annulled."    Laws  1870-71,  c.  217. 

The  preamble  to  the  act  of  1871  refers  in- 
directly, but  clearly,  to  an  opinion  of  this 
court  delivered  by  Ohlef  Justice  Pearson  In 
the  case  of  Ex  parte  Moore,  63  N.  0.  387,  in 
which  It  was  said  that  there  were  other  mat- 
ters and  acts  which  were  the  subjects  of  con- 
tempt at  common  law  which  were  not  em- 
braced in  the  act  of  1868,  and  the  added  sec- 
tions above  quoted  were  the  admitted  result 
of  that  opinion  of  the  court.  This  court  has 
repeatedly  held  that  the  act  of  1871  limiting 
the  iMwer  of  the  courts  to  punish  for  con- 
tempt to  the  particular  Instances  and  acts 
embraced  in  the  act  of  1868  was  not  uncon- 
sUtntional.  Ex  parte  Scbenck,  66  N.  Q  366; 
In  re  Oldham,  88  N.  C.  23,  46  Am.  Rep.  673; 
Kane  v.  Haywood,  66  N.  G.  1.  In  the  last- 
mentioned  case  the  court  said  (Chief  Justice 
Pearson  delivering  the  opinion):  "The  pre- 
amble [to  the  act  of  1871]  sets  out  that  doubts 
have  been  expressed  as  to  the  construction 
of  the  act  of  1868,  by  reason  of  which  the 
Judicial  authorities  have  asserted  that  other 
acts  of  contempt  not  specified  In  said  act  still 
exist  at  the  common  law,  and  the  courts 
have  assumed  to  exercise  Jurisdiction  over 
the  same,  and  to  impose  other  punishments 
therefor.  The  statute  then  goes  on  loith  a 
manifest  intention  to  restrict  the  power  of 
the  judieiary  just  as  far  as  the  constitution 
permitt  the  general  assembly  to  do  [italics 
ours],  and  confines  the  neglects  and  omissions 
of  duty,  malfeasances,  etc.,  to  the  specified 
particulars  in  the  act  of  18(S8;  and  for  fear 
of  evasion  by  the  courts  it  is  enacted,  "If 
there  be  any  parts  of  the  common  law  now 
in  force  in  this  state  which  recognize  other 
acts,  neglects,  malfeasances,'  etc.,  the  same 
are  hereby  repealed  and  annulled.' "  The 
facts  in  the  case  before  us  do  not  fall  under 
the  specifications  of  contempt  in  chapter  14 
of  the  Code,  and  the  respondents  are  there- 
fore not  guilty  of  contempt.  They  would  be 
but  for  the  act  of  1871,  although  not  specified 
In  the  Code;  for,  but  for  that  act  "we  would 
have  no  hesitancy  In  saying,  as  was  said  in 
Ex  parte  Moore,  that  the  act  of  1868  did  not 
embrace  all  the  acts  which  at  common  law 
constituted  contempt  But  as  we  have  said 
in  the  beginning  of  this  opinion,  this  matter 
was  proceeded  with  in  the  court  below  as  for 
contempt  and  particularly  under  subdivision 
7  of  section  654  of  the- Oode,  which  is  In  these 
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^ords:  "All  other  cases  where  attachmoitB 
and  proceedings  as  for  contempt  have  been 
heretofore  adopted  and  practiced  in  courts  of 
record  of  this  state  to  enforce  the  civil  rem- 
edies, or  protect  the  rigtats  of  any  party  to 
an  action."  That  provision  clearly  applies  to 
dvil  remedies,  as  in  cases  of  disobedience  to 
orders  in  Injimction  proceeding's  or  In  receiv- 
erships, etc.  And  this  point  is  decided  in 
the  matter  of  In  re  Deaton,  105  N.  C.  59,  11 
8.  E.  244.  In  the  argument  here  our  atten- 
tion was  called  to  section  066  of  the  Oode, 
which  is  in  these  words,  'To  sustain  a  pro- 
ceeding as  for  contempt  the  act  complained 
of  must  have  been  such  as  tended  to  defeat, 
impair,  impede  or  prejudice  the  rights  or  rem- 
edies of  a  party  to  an  action  then  pending 
in  court;"  and  it  was  insisted  that  that  sec- 
tion covered  the  facts  in  the  case  before  the 
«onrt  But  we  think  that  that  section  must 
refer  only  to  those  specifications  of  acts  which 
subject  petBone  to  punishment  as  for  con- 
tempt, set  out  in  section  654  of  the  Oode, 
and  is  restricted.  Instead  of  being  matter  of 
Aider. 

But  we  think,  from  the  facts  found  by  his 
honor,  that  the  respondents  Gorham  and 
Ramsey  imlawfully  Interfered  with  the  pro- 
ceedings of  an  action  pending  and  being  tried 
by  him,  and  in  doing  so  violated  the  law 
as  it  is  written  in  the  last  sentence  of  sub- 
«ectlon  8  of  section  054  of  the  Code,  and  that 
for  that  offense  the  Judgment  and  sentence 
pronounced  upon  them  should  be  sustained. 
The  whole  of  subsection  3  (prefaced  by  the 
opening  words  of  the  section  654,  "Every 
.court  of  record  shall  have  power  to  punish 
«8  tar  contempt")  reads  as  follows:  "All 
persons  for  assuming  to  be  officers,  attorneys 
or  counsellors  of  the  court,  and  acting  as 
such  without  authority,  for  receiving  any 
property  or  person  which  may  be  in  custody 
of  any  officers  by  virtue  of  any  order  or  pro- 
cess of  the  court,  for  unlawfully  detaining 
iuiy  witness  or  party  to  any  suit,  while  go- 
ing to,  remaining  at  or  returning  from  the 
court  where  the  same  may  be  set  for  trial, 
or  for  the  unlawful  interference  with  the  pro- 
ceedings In  any  action."  The  acts  for  which 
the  respondents  were  found  guilty  were  in- 
terferences with  the  proceedings  in  that  ac- 
tion of  the  most  unlawful  and  reprehensible 
kind.  As  to  the  Juror  Brown,  the  other  re- 
spondent, the  proceeding  was  also  properly 
had  as  to  blm  under  subsection  5,  {  654,  of 
the  Oode,  In  which  it  Is  declared  that  punish- 
ment as  for  contempt  may  be  awarded 
iigalnst  "parties  summoned  as  Jurors  for  Im- 
propriety, conversing  with  parties  or  others 
-in  relation  to  an  action  to  be  tried  at  such 
court,  or  receiving  communications  there- 
from." The  respondents  were  not  entitled  to 
a  trial  by  Jury,  nor  to  have  the  findings  of 
fact  reviewed  In  this  court  There  was  evi- 
dence before  his  honor  to  support  the  find- 
ings, and  that  Is  all  that  is  required.  In  re 
Deaton,  supra.  Neither  can  their  attempts  to 
■relieve  themselves  by  jivowals  of  lack  of  in- 


tention to  bring  the  court  into  contempt  avail 
them.  That  rule— the  disavowal  of  the  im- 
puted Intent  purges  the  contempt  and  relieves 
the  respondent— applies  only  to  that  class  of 
cases  "where  the  intention  to  Injure  con- 
stitutes the  gravamen  of  the  offense."  Baker 
V.  Cordon,  86  N.  0.  116,  41  Am.  Rep.  448. 
Under  the  facts  found,  they  can  plead  neither 
ignorance  nor  innocency. 

Upon  a  careful  consideration  of  the  whole 
case,  we  think  the  Judgment  must  be  affirmed. 

OLARK.  J.  (concurring).  The  administra- 
tion of  Justice  must  be  kept  pure  at  its 
source.  The  evidence  is  set  out  In  the  record. 
The  court  found  thereon  the  following  facts: 
(1)  That  the  said  respondent  J.  A.  Gorham 
has  attempted  to  corrupt  and  Influence  J.  H. 
Brown,  one  of  the  Jurors  sworn  to  try  the 
said  case,  and  has  been  guilty  of  conduct 
that  tended  to  defeat,  impair,  impede,  and 
prejudice  the  rights  and  remedies  of  the 
plaintiff  In  the  above-entitled  suit;  (2)  that 
the  respondent  R.  A.  Ramsey  has  attempted 
to  corrupt  and  Influence  the  Juror  B.  C.  Dea- 
ton to  the  prejudice  of  the  plaintiff,  B.  F. 
Long,  administrator,  in  the  above-entitled  ac- 
tion, and  has  been  guilty  of  conduct  that 
tended  to  defeat,  impair,  and  impede  the 
rights  and  remedies  of  the  said  B.  F.  Long, 
administrator,  plaintiff  In  the  said  suit;  (3) 
that  the  respondent  J.  H.  Brown,  one  of  the 
Jurors  sworn  to  try  the  said  case,  has  permit- 
ted himself  to  be  corrupted  and  influenced 
by  the  respondent  3.  A.  Gorham  to  the  prej- 
udice of  the  plaintiff,  B.  F.  Long,  adminis- 
trator, in  said  suit,  and  has  been  guilty  of 
conduct  that  tended  to  defeat,  impair,  and 
Impede  the  rights  and  remedies  of  the  said 
B.  F.  Long,  administrator,  plaintiff  in  said 
suit  and  the  due  and  orderly  course  of  Jus- 
tice. The  findings  of  fact  there  being  evi- 
dence, cannot  be  reviewed  on  appeaL  In  re 
Deaton,  105  N.  O.  60, 11  8.  E.  244.  And  upon 
those  facts  the  Judge  could  not  do  less  than 
adjudge  the  respondents  guilty.  The  sentence 
of  150  fine  and  20  days'  Imprisonment,  each, 
for  Gorham  and  Ramsey,  the  most  guilty  par- 
ties, and  of  $50  fine,  without  Imprisonment 
for  Brown,  were  moderate  sentences  for  an 
offense  which,  if  unchecked,  would  overthrow 
and  make  contemptible  the  administration  of 
Justice.  The  besetting  sin  of  courts  is  to  go 
beyond  their  Jurisdiction  and  supervise  the 
action  of  the  other  departments,  and  the 
courts  should  strive  against  that  tendency. 
But,  on  the  other  band,  the  Judiciary  should 
be  firm  and  prompt  to  maintain  and  defend 
the  exercise  of  their  own  prerogative  and 
authority  from  the  Invasion  of  the  oth^  de- 
partments. "Suum  culqne."  Let  each  de- 
partment keep  within  its  own  limits.  The 
constitution  (article  4,  {  12)  provides:  "The 
general  assembly  shall  have  no  power  to  de- 
prive the  Judicial  department  of  any  power 
or  Jurisdiction  which  rightfully  pertains  to  it 
as  a  co-ordinate  department  of  the  Severn- 
ment"    If  the  general  assembly  had  express- 
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ly  enacted  fhat  snch  acts  as  are  here  fonad 
to  baye  been  committed  by  the  respondents 
«ouId  not  be  pnnlsbed  by  the  courts,  it  would 
ba-ve  been  a  nullity,  as  an  attempt  to  de- 
prive the  judiciary  of  a  power  which  has  be- 
longed to  it  from  the  remotest  antiquity,  and 
which  has  never  been  denied  to  any  other 
court,  and  which  is  an  inherent  power  necea- 
aary  to  the  very  existence  of  any  authority  In 
the  courts.     If,  the  moment  a  Juror  passes 
out  of  the  court  room,  hired  lobbyists  in  the 
pay  of  powerful  and  wealthy  suitors  can  take 
tbem   in  charge,  suborn  them,  bribe  them, 
sleep  with  them,  treat  tbem,  and  snap  their 
fingers  with  Impunity  at  the  court,  then,  in- 
deed, the  Judiciary  is  worse  than  "exhausted." 
It  will  not  avail  that  the  parties  can  be  tried 
for  "embracery"  at  the  next  term.  If  all  the 
Judge  can  do  is  to  make  a  mIstrlaL    The  in- 
Jury  is  done,  and  the  contempt  of  the  court 
most  fully  shown  by  i««Tentlng  a  trial  at  this 
term.    The  contempt  could  not  be  more  direct 
or  palpable   If  a  band  of  armed   men  had 
driven   the  Jury  into  the   court  room  with 
threats  of  violence  if  their  verdict  was  un- 
favorable,  and  had  stood  Just  outside  the 
door  to  execute  punishment  if  disappointed. 
It  is  equally  a  contempt  of  court  whether  a 
man  meets  the  Juror  Just  outside  the  court 
room  with  a  bribe  or  a  bludg:eon  In  his  hand. 
If  the  court  cannot  prevent  either  because 
not  done  within  the  court  room,  the  adminis- 
tration of  justice  is  no  longer  free.    The  in- 
dependence of  the  Judiciary  no  longer  exists. 
If  a  Juror  can  with  Impunity  be  bribed  or 
bullied  on  this  trial,  the  same  thing  can  be 
done  when  these  respondents  are  on  trial  for 
embracery  at  another  term.     If  Jury  lobby- 
ists or  "law  agents"  can  with  Impunity  tam- 
per with  this  verdict,  they  can  with  that    It 
cannot  be  Justly  Imputed  to  any  general  as- 
sembly that  they  passed  an  act  Intended  or  so 
worded  as  to  Justly  mean  that  the  adminis- 
tration of  Justice  can  be  "defeated.  Impaired, 
and  impeded."    Were  it  possible  that  such  an 
act  had  been  passed,  it  would  be  our  duty  to 
declare  It  unconstitutional,  and  with  as  great 
reason  as  the  court  has  ever  done  so  in  any 
case.     If  the  court  can  seriously  question 
the  power  of  the  legislature,  acting  within  Its 
exduaive  power  of  laying  taxes,  to  tax  an 
emigrant  agent  $25,   it  can   surely   call   In 
-question  the  construction  of  any  act  which 
would  deprive  this  department  of  Its  right 
to  administer  Justice  without  being  hindered 
by  bribery  and  fraud.    It  is  clearly  stated  by 
Smith,  a  J.,  In  Be  Oldham,  89  N.  C.  23,  45 
Am.  Rep.  6T3,  that  an  act  having  such  effect 
would  be  Invalid.    But,  as  the  Judge  below 
held,  the  legislature,  not  wishing  to  deprive 
this  co-ordinate  department  of  any  Just  pow* 
ers  Inherently  necessary  for  the  administra- 
tion of  Justice,  provided  In  section  656  of  the 
Oode,  "To  sustain  a  proceeding  as  for  con- 
tempt, the  act  complained  of  must  have  been 
fiuch  as  tended  to  defeat.  Impair,  Impede  or 
prejudice  the  rights  or  remedies  of  a  party  to 
an  action  then  pending  in  court"    And  Code, 


S  SS4,  subsec.  S,  recognizes  the  power  to 
punish  as  for  contempt  among  others,  all  per- 
sons guilty  of  "unlawful  Interference  with  the 
proceedings  In  any  action."  This  legislative 
construction  fits  this  case  as  a  glove  does  the 
hand.  That  the  power  to  punish  for  con- 
tempt Is  not  restricted  to  those  acts  commit- 
ted in  view  of  the  court  Is  further  recognized 
by  section  853  of  the  C!ode,  which  provides: 
"Whenever  the  contempt  shall  not  have  been 
committed  In  the  Immediate  presence  of  the 
court,  or  so  near  as  to  Interrupt  Its  business," 
notice  shall  issue  to  the  defendant  In  Bap. 
Contempt  t  lli  It  Is  said:  "The  better  opin- 
ion seems  to  be  that  legislative  bodies  have  not 
power  to  limit  or  regulate  the  inherent  powers 
of  courts  to  punish  for  contempt  This  power 
being  necessary  to  the  very  existence  of  the 
court  as  such,  the  legislature  has  no  pjwer  to 
take  It  away  or  hamper  Its  free  exercise.  This 
Is  undoubtedly  true  in  the  case  of  a  court  cre- 
ated by  tlie  constitution.  Such  a  court  can  go 
beyond  the  statute  in  order  to  preserve  and 
enforce  its  constitutional  powers,  by  treating 
as  contempts  acts  which  may  clearly  invade 
them.  On  the  other  hand,  the  circuit  and 
district  courts  of  the  United  States  being  the 
creatures  of  congress,  their  iwwers  and  du- 
ties depend  upon  the  act  calling  them  into  ex- 
istence, and  subsequent  acts  extending  or  lim- 
iting their  Jurisdiction  are  valid.  A  statute 
which  limits  the  amount  of  the  fine  or  the 
term  of  imprisonment  which  the  courts  may 
Impose  does  not  deprive  them  of  their  power 
to  enforce  affirmatively  tbeir  orders  or  to  en- 
force any  decree."  This  inherent  power  ap- 
plies to  superior  courts  (Bap.  (Contempt  i 
1),  and  does  not  at  common  law,  inhere  in 
inferior  courts  (Id.  {  4).  As  to  them,  the 
power  to  punish  for  contempt  Is  statutory. 
In  Bhyne  v.  Lipscombe,  122  N.  C.  650,  29  S. 
K.  67,  and  many  decisions  following,  it  Is 
held  that  an  act  of  the  legislature  deprlvhig 
the  superior  court  of  Its  recognized  power  to 
review  the  courts  below  was  unconstitutional, 
as  depriving  It  of  its  Inherent  power  and  posi- 
tion. A  fortiori  would  this  act  be  unconstitu- 
tional if  it  is  construed  to  deprive  the  superior 
court  of  Its  Inherent  power  to  punish  such 
acts  as  those  which  directly,  not  constructive- 
ly, "defeat.  Impair,  and  Impede"  the  admin- 
istration of  Justice  In  that  court.  The  re- 
spondents cannot  purge  themselves  In  a  case 
of  this  khid.  That  Is  admissible  only  "where 
the  intention  Is  the  gravamen  of  the  offense." 
The  intention  here  is  not  to  be  considered, 
for  it  is  the  acts  of  the  appellants  which 
constitute  the  contempt 


HARRIS  V.  STATE. 
(Supreme  (3onrt  of  Georgia.     Dec.  19,  1901.) 

INTOXICATING  LIQUORS-STATUTHS— SPBX3IAL 
ACTS— VALIDITY  —  INDICTMENT  —  EVIDENCE 
—CRIMINAL  LAW— POINTS  NOT  RAISED  AT 
TRIAL-REVIEW. 

1.  The  local  act  of  August  9,  1881,  "to  pro- 
hibit the  sale  or  furnishing  of  spirituoaa,  malt 
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or  other  intoxicating  liqnon  or  bitters,  in  tmj 
quantity,  witliin  the  limits  of  the  714th  dia- 
trict,  G.  M.,  of  Carroll  county"  (Acts  1880-81. 
p.  591),  is  unconstitutional,  because  it  nndtf- 
takes,  by  special  legislation,  to  deal  with  a 
matter  for  which  provision  is  made  in  the  gen- 
eral act  of  1877,  relating  to  the  manafacture 
and  sale  of  domestic  wines. 

2.  Upon  the  trial  of  an  indictment  based  up- 
on an  act  approved  February  26,  1875,  to  pro- 
hibit the  sale  in  quantities  leas  than  one  gallon 
of  tipirituoos,  vinous,  or  malt  liquors  in  Car- 
roll county,  it  was  not  error  to  admit  evidence 
of  a  sale  of  one-half  pint  of  intoxicating  liquor 
in  the  714th  district,  G.  M.,  of  that  county. 

3.  Points  not  raised  in  and  passed  upon  by 
the  trial  court  will  not  be  considered  by  this 
court 

4.  The  evidence  warranted  the  verdict,  and 
there  was  no  error  of  law  requiring  a  reywraal 
of  the  judgment  of  the  lower  court. 

Lewis,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  CarroUton;  W.  C. 
Uodnett,  Judge. 

Albert  UarrlB  was  convicted  of  selling  In- 
toxicating liquors,  and  he  brlugs  error.  Af- 
firmed. 

O.  P.  Gordon,  W.  F.  Brown,  and  C.  E. 
Roop,  for  plaintiff  In  error.  S.  HoldernesB, 
SoL,  for  the  State. 

LUMPKIN,  P.  J.    1,  2.  By  an  act  of  the 

general  assembly  approved  February  26, 1875 
(Acts  1875,  p.  338),  provision  was  made  for 
elections  to  be  held  In  Carroll  and  other  coun- 
ties upon  the  question  "whether  spirituous, 
vinous  or  malt  liquors  shall  be  sold,  bartered 
or  In  any  way  disposed  of  for  valuable  con- 
sideration in  quantities  less  than  one  gal- 
lon." Such  an  election  was  held  in  Carroll 
county,  and  as  a  result  thereof  the  sale  of 
spirituous,  vinous,  or  malt  liquors  In  quan- 
tities less  than  one  gallon  was,  under  the  pro- 
visions of  the  act  above  mentioned,  prohib- 
ited throughout  the  county.  On  August  9, 
1881,  an  act  was  passed  providing  that  It 
should  be  unlawful  for  any  person  or  firm  to 
sell  or  furnish  In  any  quantity,  spirituous, 
malt,  or  other  Intoxicating  liquors  or  bitters 
within  the  limits  of  the  714th  district,  G.  M., 
of  Carroll  county.  Acts  1880-81,  p.  591. 
The  plaintiff  In  error  was  tried  in  the  city 
court  of  CarroUton  upon  an  Indictment  based 
upon  the  act  of  1875,  charging  that  upon  a 
named  day  he  "did  barter,  sell,  and  dispose 
of,  for  a  valuable  consideration.  In  quanti- 
ties less  than  one  gallon,  spirituous,  malt 
and  vinous  liquors,  the  [same]  not  being 
domestic  wines."  Only  one  witness  was  In- 
troduced to  show  the  alleged  illegal  sale, 
and  from  bis  testimony  It  appears  that  the 
sale  relied  upon  to  constitute  the  offense 
with  which  the  accused  was  charged  was  a 
sale  of  a  half  pint  of  whisky,  which  took 
place  in  the  city  of  CarroUton,  and  within 
the  limits  of  the  714th  district,  G.  M.,  of 
Carroll  county.  Counsel  for  the  accused  ob- 
jected to  the  Introduction  of  this  testimony, 
on  the  ground,  among  others,  that  the  law 
tipon  which  the  Indictment  was  predicated 
was  repealed  as  to  the  714th  district,  G.  M., 


of  Carroll  county,  by  tbe  act  of  1881.  to 
which  allusion  has  been  made.  The  court 
overruled  the  objection,  and  admitted  the 
evidence,  as  appears  from  the  record,  "on 
the  ground  that  the  act  for  the  714th  dis- 
trict, G.  M.,  approved  August  9th,  1881,  was 
unconstitutional."  To  this  ruling  the  ac- 
cused excepted.  The  ivlnclpal  question  for 
us  to  decide,  therefore,  is  whether  or  not 
the  act  of  1881,  which  undertakes  to  abso- 
lutely prohibit  the  sale  of  spirituous,  malt 
or  other  Intoxicating  liquors  in  any  quantity 
within  the  limits  of  the  714th  district,  G.  M.. 
of  Carroll  county.  Is  constitutional;  for,  if 
it  Is,  the  plaintiff  In  error  should  have  be<-n 
Indicted  under  that  law,  and  not  under  the 
act  of  1875.  In  the  case  of  Brown  v.  State. 
104  Ga.  625,  30  S.  E.  837,  this  court  had  un- 
der consideration  the  effect  of  this  act  of 
1881  upon  the  act  of  1875,  and  It  was  there 
held  that  the  act  of  1881,  relatively  to  the 
act  of  1875,  was  still  In  force,  and  operate*! 
to  suspend  the  general  law  of  the  state  on 
the  subject  of  selling  liquors  without  a  li- 
cense, in  so  far  as  Hie  714th  district  G.  M.. 
of  Carroll  county,  was  concerned;  but  It  is 
to  be  noted  that  nowhere  in  the  Brown  Casse 
was  the  constitutionality  of  the  act  of  ISSl 
called  In  question,  and  the  decision  was 
therefore,  of  course,  based  on  the  assump- 
tion that  the  act  Is  constltutlonai.  UndiT 
the  decision  of  the  majority  of  this  court, 
in  the  case  of  Papworth  v.  State,  103  6a.  36, 
31  S.  E.  402,  which  a  majority  of  us  adhere 
to  as  sound,  the  act  just  mentioned  Is  tm- 
constltutional,  and  therefore  void.  Provid- 
ing for  general  prohibition,  and  embracin* 
no  exception  In  favor  of  domestic  wines,  it 
comes  squarely  under  the  ruling  in  the  Tap- 
worth  Case;  for,  like  the  act  therein  con- 
sidered, It  was  special  legislation  upon  a  mat- 
ter dealt  with  by  the  general  wine  act  of 
1877,  which  legalizes  and  protects  the  manu- 
facture and  sale  of  domestic  wines  through- 
out the  state.  Acts  1877,  p.  33.  See.  also, 
O'Brien  v.  State,  109  Ga.  51,  35  S.  E.  112; 
Embry  v.  State,  109  Ga.  61,  35  S.  E.  llfi; 
Moore  v.  Wheeler,  109  Ga.  62,  36  S.  E.  1H5; 
Tlnsley  v.  State,  109  Ga.  822,  35  S.  E.  303,— 
In  all  of  which  cases  the  ruling  in  Papworth 
V.  State,  supra,  was  followed.  The  resulting 
conclusions  are  that  the  indictment  In  this 
case,  based  on  the  act  of  1875,  was  good, 
and  that  evidence  tending  to  prove  a  sale  of 
whisky  in  a  quantity  less  than  one  gallon 
at  any  place  In  the  county  was  pertinent  and 
admissible  on  the  trial  under  that  indict- 
ment 

3.  It  was  urged  by  counsel  for  plaintiff 
In  error.  In  their  brief  In  this  court  that 
even  If  the  act  of  1881  is  unconstitutional, 
there  could  not  be  a  lawful  conviction  in  this) 
case,  because,  by  acts  approved  in  1879  and 
1891,  amendatory  of  the  charter  of  the  city 
of  CarroUton,  the  municipal  authorities  were 
given  power  to  regulate  the  sale  of  liquom, 
and  to  grant  or  refuse  licenses  therefor,  and 
that,  consequently,  the  accused  should  hare 
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been  Indicted  under  those  acts,  and  not  un- 
der the  act  of  1875.  Nowhere  In  the  record, 
however,  docs  it  appear  that  any  such  point 
was  raised  In  the  trial  below.  It  was,  so 
far  as  we  are  informed,  made  for  the  first 
tinte  here,  and  apparently  did  not  occur, 
even,  to  the  counsel  for  the  plalntifC  in  error 
nutil  shortly  before  the  hearing  in  this  court; 
for  their  argument  on  this  point  is  written 
with  pen  and  inli  upon  the  cover  of  a  type- 
written brief.  Following  the  well-establish- 
ed practice,  we  must  confine  our  decision  to 
the  questions  which  are  properly  shown  to 
have  been  made  in  and  passed  upon  by  the 
trial  court. 

4.  There  is  not  sufllcient  merit  in  the  re- 
maining grounds  of  the  motion  for  a  new 
trial  to  warrant  extended  discussion  of  them 
here.  In  view  of  what  Is  laid  down  above, 
tbe  request  to  charge  embodied  in  the  motion 
was  properly  refused;  It  does  not  appear 
that  the  court  abused  its  discretion  in  refus- 
ing to  grant  a  continuance:  the  alleged  Im- 
proper remarks  of  the  solicitor  were  not 
taken  advantage  of  by  a  motion  for  a  mis- 
trial; the  evidence,  while  conflicting,  was 
sufficient  to  warrant  the  verdict  of  guilty; 
and  tbe  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

.Indgment  afBrmed;  all  tbe  Justices  con- 
curring, except  LITTLE,  J.,  absent,  and 
LBWIS,  J.,  dissenting,  for  the  reasons  ex- 
pressed in  the  dissenting  opinion  delivered 
in  the  case  of  O'Brien  v.  State,  100  6a.  58,  35 
S.  B.  114. 


HANCOCK  V.  STATa 

(Supreme  Court  of  Georgia.     Dec.   19,  1901.) 

IX>CAX<  OPTION  LAW— SPECIAL  ACT— VALIDITY 
—INVALIDITY  OF  PART  OF  STATUTE— BF- 
FBCT  ON  RBBIAINDER— INTOXICATING  LIQ- 
UORS—INDICTMENT —  AVERMENTS  —  BXCEP- 
■nONS  IN  STATUTE— NEQATIVINO—DEMUR- 
KBR— SCOPE— QUESTIONS  PRESENTED— LIMI- 
TATIONS—NEW  TRIAL-GROUNDS— REFUSAL 
TO   QUASH  INDICTMENT- EVIDENCE. 

1.  The  special  local  option  act  for  Douglas 
county,  approved  September  4,  1885,  does  not 
undertake  to  affect  the  operation  therein  of  the 
domestic  wine  act  of  1877,  and  therefore  is  not, 
when  viewed  with  reference  to  that  act,  in  vio- 
lation of  the  constitutional  proTision  which 
forbids  any  special  legislation  in  a  case  for 
which  provision  has  been  made  by  an  existing 
general  law. 

2.  'When  a  part  of  an  act  is  unconstitutional, 
and  another  part  is  constitutional,  the  latter 
may  be  upheld,  if  so  doin^  will  "correspond 
with  the  main  purpose  which  the  legislature 
sought  to  accomplish,"  and  if,  after  striking 
the  objectionable  part,  enough  will  remain  to 
effectuate  that  purpose.  Thus,  where  the  title 
of  an  act  is,  ''To  prohibit  the  sale  of  spirituous, 
vinous,  malt  or  other  intoxicating  liquors"  in  a 
named  county,  and  the  body  of  the  act,  in  ad- 
dition to  forbidding  the  sale  of  such  liquors, 
also  undertakes  to  forbid  the  giving  away 
thereof,  and  also  of  fruits  in  alcohol,  which,  if 
taken  excessively,  will  produce  intoxication,  tbe 
provisions  of  the  act  relating  to  "giving  away" 
any  of  the  articles  and  to  selling  the  fruits  may 
be  rejected  as  matters  not  embraced  in  the 
title,  but  the  other  provisions  may  be  allowed 
to  stand. 


3.  An  Indictment  for  the  sale  of  spirituons 
and  other  liquors  may  charge  collectively  the 

'sale  of  several  different  kinds  of  liquors,  and 
need  not  state  to  whom  the  same  were  sold. 

4.  The  act  of  1877,  referred  to  at>ove,  did 
not  place  domestic  wines  on  the  "free  list," 
or  authorize  the  sale  of  the  same  by  any  one 
other  than  the  manufacturer  thereof. 

5.  An  indictment  founded  on  the  act  first 
above  mentioned,  and  charging  generally  the 
sale  of  wines,  need  not  negative  that  the  same 
were   "domestic." 

6.  The  demurrer  in  the  present  case  did  not 
present  the  point  that  the  indictment  ought  to 
have  shown  on  its  face  that  the  accused  was 
not  a  producer  of  domestic  wines,  or  that,  in 
selling  wines,  he  did  so  by  the  drink,  in  a 
place  where  a  sale  of  this  character  is  forbid- 
den by  the  statute. 

7.  The  state  may  prove  the  commission  of 
the  offense  charged  m  an  indictment  at  any 
time  within  the  statute  of  limitations;  and 
this  is  so  though  similar  indictments  for  like 
offenses,  covering,  wholly  or  partially,  the 
same  period  of  time,  are  pending  against  ttie 
accused. 

8.  Refusing  to  quash  an  Indictment  is  not 
cause  for  a  new  trial. 

9.  There  was  in  this  case  no  error  in  refusing 
to  grant  a  continuance,  nor  in  charging  the 
jury,  nor  in  overruling  a  motion  to  require  an 
election  by  the  state  as  demanded  by  the  ac- 
cused. The  evidence  warranted  the  verdict, 
and  the  grounds  of  the  motion  for  a  new  trial 
founded  on  newly-discovered  evidence  are  with- 
out merit. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Douglas  county; 
O.  Q.  Janes,  Judge. 

J.  M.  Hancock  was  convicted  of  violating 
the  local  option  law,  and  be  brings  error. 
Affirmed. 

J.  S.  Janes,  for  plaintiff  in  error.  W.  T. 
Roberts,  Sol.  Gen.,  for  the  State. 


LUMPKIN,  P.  J.  The  plaintltr  in  error  was 
indicted  under  the  special  local  option  act  fur 
Douglas  county  approved  September  4,  1896. 
See  Acts  1884-85,  p.  581.  Tbe  Indictment 
charged  that  on  the  15th  day  of  May,  1901. 
the  accused  "did  unlawfully  sell,  vend,  and 
barter  spirituous,  vinous,  malt,  and  other  In- 
toxicating liquors,  wines  and  intoxicating 
medicated  bitters,  and  fruits  In  alcohol, 
which,  if  taken  or  drank  to  excess,  will  pro- 
duce intoxication."  Before  pleading  to  the 
merits  the  accused  demurred  to  the  indict- 
ment on  various  grounds.  The  demurrer  was 
overruled,  and  a  verdict  of  guilty  was  re- 
turned. In  the  bill  of  exceptions,  error  Is  as- 
signed upon  the  overruling  of  the  demurrer 
and  of  a  motion  for  a  new  trial.  We  will 
first  deal  with  the  demurrer,  and  then  dispose 
of  tbe  motion  for  a  new  trial. 

1.  Does  this  act  violate  that  clause  of  the 
constitution  which  forbids  special  legislation 
in  a  case  provided  for  by  an  existing  general 
law?  The  contention,  briefly  stated,  Is  that 
the  act  has  this  Inflrmlty,  because  It  seeks  to 
modify  as  to  Douglas  county  the  provisions 
of  the  general  domestic  wine  act  of  1877. 
Act  1877,  p.  33.  This  point  is  not  well  taken. 
The  seventh  section  of  the  special  act  pro- 
vides that,  if  any  election  held  thereunder 
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sball  resnlt  In  favor  of  prohibition,  it  shall 
not,  after  the  act.  Tinder  a  prcclamation  to 
be  made  by  the  ordinary,  shall  become  sper- 
atlve,  be  lawful  "for  any  person  or  persons 
whomsoever  to  sell,  vend  or  barter,  give  away 
at  his  or  her  place  of  business  or  other  public 
place  In  any  manner  whatsoever  in  the  coun- 
ty of  Douglas,  any  spirituous,  vinous,  malt 
or  other  Intoxicating  liquors,  wines  or  medi- 
cated bitters,  or  fruits  in  alcohol,  which  if 
taken  or  drank  to  excess  will  produce  Intoxi- 
cation," eta  Subsequently  to  the  passage  of 
the  act  an  election  was  had,  which  resulted 
In  favor  of  prohibition,  and  this  fact  was 
duly  proclaimed.  It  will  be  observed  that, 
under  the  sweeping  provisions  embraced  in 
the  language  quoted  above,  It  would  be  un- 
lawful to  sell  in  Douglas  county  Intoxicating 
wines  of  any  description.  The  eighth  section 
of  the  act  provided,  however,  that  it  shall 
"not  be  construed  to  apply  to  domestic  wines 
and  cider  sold  or  offered  for  sale  by  the  pro- 
ducer: provided  the  same  be  not  sold  in  a 
saloon  or  barroom  or  any  other  regular  pub- 
lic place  of  business  by  the  drink."  Accord- 
ingly It  is  not,  under  this  act,  unlawful  for 
a  producer  of  domestic  wines  to  sell  the  same 
in  that  county,  unless  he  does  so  by  the  drink 
in  a  saloon  or  barroom,  or  other  regular,  pub- 
lic place  of  business.  It  will  be  plainly  seen 
that,  giving  to  the  provisions  of  the  special 
act  full  force  and  effect,  they  do  not  affect 
the  operation  of  the  general  wine  act  In 
Douglas  county.  Under  it,  "any  person  who 
shall  manufacture  or  cause  to  be  manufac- 
tured" domestic  wines  may  lawfully  sell  the 
same  in  Douglas  county  "In  quantities  not 
less  than  one  quart"  Under  the  special  act, 
the  producer  may  lawfully  do  the  same  thing, 
though  he  may  not  sell  by  the  drink  in  desig- 
nated places.  The  general  act  does  not  at- 
tempt to  deal  with  sales  of  domestic  wines 
by  the  drink,  and  therefore  the  special  act, 
in  BO  doing,  touches  nothing  for  which  pro- 
vision is  made  In  the  general  act  We  hold 
that  the  word  "producer,"  as  used  in  the  spe- 
cial act.  Is  identical  In  meaning  with  "manu- 
facturer"; and  the  latter  term,  of  course,  ap- 
plies both  to  him  who  actually  makes  the 
wine,  and  to  him  who  causes  it  to  be  made. 
The  decision  In  Papworth  v.  State,  108  Ga. 
86,  31  S.  E.  402,  is  palpably  Inapplicable  to 
the  case  In  hand. 

2.  One  ground  of  the  demurrer  reads  as 
follows:  "The  act  of  ISSo  Is  void  because 
there  Is  matter  In  the  body  of  the  act  that  Is 
not  referred  to  or  indicated  in  the  title  there- 
of, to  wit,  the  body  of  the  act  makes  it  penal 
to  give  away  at  his  place  of  business  or  other 
public  place,  in  any  manner  whatever,  in  the 
county  of  Douglas,  any  of  the  articles  men- 
tioned In  section  7  of  said  act;  and,  further, 
it  provides  and  makes  penal  in  said  section 
to  vend,  sell,  or  barter  or  give  away,  as  above 
stated,  wines  or  medicated  bitters,  or  fruits 
in  alcohol,  which,  if  taken  or  drank  to  excess, 
wUl  produce  intoxication;  and,  if  the  remain- 
ing part  of  said  section  should  be  held  good, 


that  part  mentioned  in  this  ground  of  demur- 
rer must  fall,  because  It  la  not  Indicated  in 
the  title  of  said  act,  and  is  matter  not  cover- 
ed by  the  title  thereof."    As  we  understanJ 
this  ground  of  the  demurrer,  it  was  thereby 
intended  to  make  the  point  that  the  whole 
act  is  void,  because,  although  there  is  no  til- 
ing in  the  title  with  respect  to  giving  away 
anything,  the  body  of  the  act  undertakes  to 
make  penal  the  giving  away  of  the  liquors, 
etc.,  enumerated  in  the  seventh  section;    and 
because,  while  the  title  does  not  specifically 
use  the   word   "wines,"   or   mention   at    all 
"medicated  bitters"  or  "fruits  In  alcohol,"  the 
body  of  the  act  declares  it  shall  be  penal  to 
vend,  sell,  or  barter  such  of  these  articles  as 
will,  when  taken  to  excess,  produce  Intoxica- 
tion.    It  is  to  be  noted  that  the  demurrer 
does  not  attack  the  act  because  the  word 
"barter"  occtirs  in  its  body,  and  not  In  its 
title;    nor  is  the  validity  of  the  indictment 
challenged  on  the  ground  that  it  charges  the 
act  of  bartering  conjunctively  with  that  of 
selling.    As  will  be  observed,  the  title  of  the 
act  does  embrace  "vinous"  and  "intoxicating"' 
liquors.    This  certainly  is  sufficient  to  author- 
ize legislation  with  respect  to  "wines"  and 
intoxicating    "medicated    bitters."      So    the 
question  really  presented  by  the  ground  of 
the  demurrer  now  under  discussion  simply  is. 
must  the  whole  act  fall  because,  under  a  title 
which  is  silent  as  to  the  giving  away  of  any- 
thing, and  which  contains  nothing  with   re- 
spect to  fruits  in  alcohol,  it  undertakes  to 
forbid  the  giving  away  of  fruits  of  this  de- 
scription which  are  intoxicating  in  character, 
or  is  so  much  of  the  act  as  relates  to  sales  of 
"spirituous,  vinous,  malt  or  intoxicating  liq- 
uors" valid  and  constitutional  ?    It  often  hap- 
pens that  a  portion  of  an  act  not  covered  by 
its  title  must  be  treated  as  unconstitational, 
while  the  remainder  of  It  which  Is  covered 
by  the  title,  is  upheld.    It  would  not  be  diffi- 
cult to  give  Instances  of  this  kind  ad  nauseam. 
The  rule  applicable  to  such  a  question  as  that 
now  before  us  was  well  stated  by  the  present 
CSiief  Justice  of  this  court  in  Elliott  v.  State, 
91  Ga.  696,  17  S.  E.  1006.    He  said:     "When 
a  statute  cannot  be  sustained  as  a  whole,  the 
courts  will  uphold  It  in  part  when  it  is  rea- 
sonably certain  that  to  do  so  will  correspond 
with  the  main  purpose  whidi  the  legislature 
sought  to  accomplish  by  its  enactment  if, 
after    the    objectionable    part    is    stricken, 
enough  remains  to  accomplish  that  purpose. 
But  If  the  objectionable  part  is  so  connectoil 
with  the  general  scope  of  the  statute  that 
should  it  be  stricken  out  effect  cannot  be 
fflyea  to  the  legislative  hitent  the  rest  of  the 
statute  must  fall  with  it"     This  rule  was 
recognized  and  followed  in  Papworth's  Case, 
supra,  with  the  result  that  a  majority  of  the 
court  held  the  act  then  under  consideration 
to  be  totally  void.    Testing  our  present  ques- 
tion by  this  rule,  It  Is  easy  of  solution,  and 
the   conclusion    is   readily   reached    that  so 
much  of  the  Douglas  county  act  as  la  refer- 
red to  in  the  latter  clause  of  the  question  is 
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good.  No  reasonable  man  can  for  a  moment 
doubt  that  It  was  the  Intention  of  the  general 
assembly,  In  case  this  act  should  be  adopted 
by  popular  vote,  to  prohibit  In  Douglas  coun- 
ty  (with  the  saving  provision  as  to  domestic 
-wines  noted  above)  the  sale  of  all  liquors  em- 
braced within  the  descriptive  terms  employed 
In  the  title  of  the  act,  and  that  this  was 
"the  main  purpose  which  the  legislature 
sought  to  accomplish";  and  It  would  be  whol- 
ly unreasonable  to  presume  that  the  statute, 
with  the  provisions  as  to  giving  away  any 
of  the  liquors  or  fruits  in  alcohol  eliminated, 
would  not  have  been  enacted. 

3.  In  several  grounds  of  the  demurr^  the 
Indictment  Is  attacked  for  charging  col- 
lectively the  sale  of  all  the  enumerated  liq- 
uors, etc.,  without  specifying  and  charging 
singly  the  sale  of  some  particular  one  of 
them,  and  for  failure  to  state  to  whom  the 
sales  were  made.  Under  previous  decisions 
of  this  court,  these  objections  to  the  Indict- 
ment are  without  merit.  It  is  now  well  set- 
tled that  an  indictment  charging  the  unlaw- 
ful sale  of  intoxicating  liquors  need  not 
specify  "the  kind  or  quantity  sold,  the  price, 
or  the  name  of  the  purchaser."  Williams  v. 
State,  89  6a.  483,  15  S.  B.  652,  cited  and  fol- 
lowed in  Redding  v.  State,  91  Ga.  231,  18 
S.  B.  289.  See,  also,  Newman  t.  State,  101 
Ga.  684,  28  S.  E.  1005,  and  the  cases  cited 
on  page  688,  101  Oa.,  and  x>age  1006,  28  S.  E. 

4.  Another  ground  of  the  demurrer  is  in 
these  words:  "Because  defendant  insists, 
when  the  legislature  of  the  state  put  'domes- 
tic wine'  on  the  free  list,  to  be  sold  by  the 
manufacturers  in  quantities  of  not  less  than 
one  quart,  that.  It  once  being  put  on  the  free 
list,  that  such  'domestic  wine'  may  be  sold 
by  any  one  other  than  the  manufacturer. 
Such  is  the  true  Intent  and  meaning  of  the 
act  of  1877,  heretofore  referred  to  in  this 
demurrer,"  There  is  no  merit  in  this  ground. 
The  sole  of  domestic  wines  was  not  by  the 
act  of  1877,  cited  above,  put  upon  the  "free 
list,"  as  stated. 

5.  The  remaining  grounds  of  the  demurrer 
read  as  follows:  "Because  the  Indictment 
is  bad,  for  it  charges  defendant  with  being 
guilty  for  selling  any  kind  of  'wines'  that 
are  Intoxicating,  without  making  any  excep- 
tions whatever."  "Because  'domestic  wines' 
are  excepted  in  the  local  option  act  for 
Douglas  county,  approved  on  September  4, 
1885,  and  above  set  out  in  the  eighth  sec- 
tion thereof;  and  before  defendant  can  be 
put  on  trial  the  bill  of  indictment  should 
make  an  exception  of  'domestic  wines.'  Un- 
der the  present  indictment  he  cannot  be  put 
upon  trial,  because  he  is  charged  with  selling 
all  Intoxicating  liquors,  including  'domestic 
wines.' "  For  aught  that  appears,  the  grand 
Jury  may  have  deliberately  intended  to 
charge  the  accused  with  selling  domestic 
wines,  and  the  failure  to  make  an  exception 
as  to  them  may  have  been  by  design.  If  he 
sold  such  wines  without  being  the  producer 
tiiereof,  or  If,  being  the  producer,  he  sold 


them  by  the  drink  In  any  of  the  places  for- 
bidden by  the  statute,  he  was  guilty  of  • 
penal  offense.  The  point,  therefore,  that  n» 
exception  as  to  domestic  wines  was  made  in 
the  indictment,  is  plainly  without  merit 

6.  Counsel  for  the  plaintlfl  In  error  argu- 
ed hwe  that  the  indictment  was  bad  because 
It,  In  general  terms,  charged  the  accused 
with  selling  intoxicating  wines  of  all  de- 
scriptions, when  It  should,  in  order  to  show 
that  the  alleged  acts  of  the  accused  in  sell- 
ing wines  were  penal,  have  expressly  stated 
either  that  the  wines  sold  by  him  were  not 
domestic  wines,  or,  If  wines  of  that  charac- 
ter, that  he  was  not  the  producer  thereof, 
or  else  Rold  the  same  by  the  drink  in  a 
saloon  or  in  a  barroom,  or  in  some  other 
regular  public  place  of  business.  This  argu- 
ment was  based  on  the  two  grounds  of  the 
demurrer  last  above  copied.  We  have  been 
unable,  after  the  most  careful  study  of  them, 
to  discover  that  any  such  point  was  made. 
If  such  was  the  design,  the  same  was  not 
made  apparent  by  the  language  employed. 

7.  This  brings  us  to  a  consideration  of  the 
motion  for  a  new  trial.  In  several  grounds 
thereof  it  is  complained  that  the  court  erred 
in  allowing  the  state  to  prove  that  the  ac- 
cused sold  whisky  on  days  other  than  that 
specified  in  the  Indictment,  although  other 
Indictments  similar  to  that  on  which  he  was 
being  tried,  covering,  In  whole  or  In  part, 
the  same  statutory  i>erIod  of  limitation,  and 
charging  him  with  committing  like  ofFenses, 
were  pending  against  blm.  It  has  been  so 
often  ruled  by  this  court  that  the  state  may 
prove  the  commission  of  an  offense  charged 
In  an  Indictment  at  any  time  within  the 
statute  of  limitations,  it  is  unnecessary  to 
cite  particular  cases.  Nor  Is  this  well-set- 
tled nilc  any  the  less  operative  because  of 
the  pendency  against  the  accused  of  other 
taidictments  of  the  nature  Just  indicated.  If 
all  of  them  charged  the  offense  in  such  gen- 
eral terms  as  to  render  It  Impossible  to  do- 
termine  that  the  act  charged  in  one  was  a 
different  one  from  that  or  those  charged  in 
the  others,  one  acquittal  or  conviction  would 
dispose  of  all  the  indictments,  and  this 
would  sufficiently  protect  the  accused  from 
the  danger  of  being  more  than  once  convict- 
ed of  the  same  offense.  See  McWilllams  v. 
State,  110  Ga.  280,  34  S.  B.  1016,  and  case* 
cited. 

8.  One  ground  of  the  motion  for  a  new 
trial  assigns  error  upon  the  refusal  of  tbe 
court  to  sustain  a  motion  to  quash  the  in- 
dictment The  grounds  of  this  motion  are 
set  forth,  but  it  is  needless  to  state  them 
here;  for,  even  if  of  a  meritorious  nature, 
the  refusal  to  quash  could  in  no  event  be 
regarded  as  ground  for  a  new  trial,  as  It 
should  have  been  made  the  subject-matter  oC 
a  dirept  exception.  It  would  be  folly  to  or- 
der a  new  trial  on  a  bad  indictment  See^ 
in  this  connection.  O'Shlelds  v.  State,  92 
Ga.  472,  17  S.  E.  845;  Broaden  v.  SUte,  95 
Ga.  481,  20  S.  E.  629;   Cleveland  t.  State, 
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109  Ga.  26B,  84  S.  E.  672;  Heard  t.  State, 
113  Ga.  444,  30  S.  E.  118,  and  cases  cited. 

9.  In  other  grounds  of  the  motion  for  a 
new  trial,  error  Is  assigned  upon  a  refusal 
to  continue  the  case,  upon  an  instructlcm 
given  to  the  Jury,  and  upon  a  refusal  to  re- 
quire the  solicitor  general  to  "elect  on  which 
of  the  offenses  set  out  In  the  indictment  he 
[the  accused]  would  be  put  on  trial."  Com- 
plaint is  also  made  tliat  the  verdict  is  con- 
trary to  the  evidence,  and  still  other  grounds 
of  the  motion  are  based  on  newly-dlacovered 
evidence.  We  have  carefully  examined  and 
closely  considered  all  of  the  grounds.  The 
material  questions  of  law  presented  by  those 
of  them  which  are  not  founded  on  newly-dis- 
covered evidence  have  either  been  settled 
by  previous  adjudications  of  this  court,  or 
are  covered  and  disposed  of  by  the  rulings 
announced  in  the  headnotes  above,  numbered 
from  1  to  7.  There  was  ample  evidence  to 
support  the  verdict,  and  the  newly-discover- 
ed evidence  was  not  of  such  a  character  as 
to  justify  the  granting  of  a  new  trial,  or 
call  for  extended  discussion.  Its  main  tend- 
ency was  to  show  that  another  was  guilty 
of  offenses  almilar  to  that  of  which  the  ac- 
cused was  convicted.  After  a  thorough  and 
painstaking  investigation  of  this  case,  we 
find  no  reason  for  setting  tbe  verdict  aside. 

Judgment  affirmed.  All  the  justices  con- 
curring, except  LITTLE,  J.,  absent  because 
of  sickness. 


JINKS  V.  STATE. 
(Supreme  Conrt  of  Georgia.     Dec.  19,  1901.) 

CRIMINAL  LAW— SEDUCTION  —  LIMITATIONS  — 
INCLUDED  OFFBNSB— INSTRUCTION&-HARH- 
LBBS  ERROR— OFFER  OP  MARRIAGE!— FIXED 
TIME— SUBSEQUENT  OFFER— EVIDENCE. 

1.  The  statute  of  limitations  applicable  In 
the  trial  of  a  criminal  case  is  that  which  re- 
lates to  the  offense  charged  in  the  indictment, 
and  not  that  which  relates  to  any  minor  of- 
fense of  which  the  accused  might  be  convicted 
under   the   Indictment. 

2.  When,  in  the  trial  of  one  charged  with  the 
offense  of  sednction,  the  jadge  erroneously 
charices  the  jury  that  tbe  accused  cannot  be 
convicted  of  fornication,  nnless  that  offense 
was  committed  within  two  years  immediately 
preceding  the  finding  of  the  bill  of  indictment, 
such  charge,  although  erroneous,  will  not  re- 
quire the  granting  of  a  new  trial,  when  it  is 
apparent,  from  the  charge  as  a  whole,  tiiat  the 
jury  must  have  understood  that  if  they  be- 
lieved the  accused  was  guilty  of  fornication, 
and  not  sednction,  they  should  ac«init  him. 

3.  Under  the  provisions  of  Pen.  Code,  {  398, 
as  amended  by  the  art  approved  December  20, 
1809  (Acts  1»99,  p.  42).  a  prosecution  for  se- 
duction cannot  be  stopped  by  an  offer  of  mar- 
riage unless  such  offer  Is  made  before  ar- 
raignment  and   pleading. 

4.  In  the  trial  of  one  charged  with  seduction, 
alleged  to  have  been  accomplished  by  persua- 
sion and  promises  of  marriage,  it  is  not  essen- 
tial to  a  conviction  that  the  evidence  shonld 
disclose  that  there  was  a  definite  time  fixed  for 
the  marriage  to  take  place. 

5.  In  the  trial  ot  one  charged  with  seduction, 
alleged  to  have  been  accomplished  in  the  man- 
ner al)Ove  indicated,  evidence  of  promises  of 
marriage,  made  by  the  accused  subseqnentljr 


to  the  time  when  the  alleged  sedncdoB  was 
claimed  to  have  been  accomplished,  is  admissi- 
ble. 

6.  The  evidence  authorised  the  verdict,  and 
none  of  the  rulings  or  charges  complained  of 
which  were  insisted  on  in  the  brief  filed  in  this 
court  by  coansel  for  the  plaintiff  in  error  were, 
even  if  oroneous,  of  such  a  character  as  to  re- 
quire the  granting  of  a  new  triaL 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Gwinnett  coun- 
ty; R.  B.  Russell,  Judge. 

M.  W.  Jinks  was  convicted  of  seduction, 
and  he  brings  error.    Affirmed. 

Jno.  R.  Ccoper  and  Oscar  Brown,  for  plain- 
tiff  In  error.  0.  H.  Brand,  Sol.  Gen.,  for  the 
State. 

COBB,  J.  The  accused  was  convicted  ot 
the  offense  of  seduction,  and  brings  his  case 
here  upon  a  bill  of  exceptions  assigning  error 
upon  the  overruling  of  his  motion  for  a  new 
trial. 

1,2.  Tlie  court  charged  tbe  Jury,  in  sub- 
stance, that,  while  under  an  indictment  for 
seduction  the  accused  might  be  convicted  of 
fornication,  a  verdict  for  fornication  would 
not  be  authorised  unless  the  jury  believed 
that  the  offense  had  been  committed  within 
two  years  prior  to  the  finding  of  the  Indict- 
ment This  charge  was  erroneous.  It  is  set- 
tled law  in  this  state  that  the  statute  of  limi- 
tations applicable  in  a  criminal  case  is  that 
which  relates  to  the  offense  charged  In  the 
indictment,  and  not  to  any  minor  offense  in- 
cluded therein  of  which  the  accused  might  be 
found  guilty.  Reynolds  v.  State,  1  Ga.  222; 
Clark  V.  State,  12  Ga.  850;  WaU  y.  State, 
75  Ga.  474.  There  was  evidence  authorizing 
the  Jury  to  find  that  sexual  intercourse  took 
place  between  the  accused  and  the  daughter 
of  the  prosecntor  within  four  years  immedi- 
ately preceding  the  finding  of  the  indictment 
and  as  an  indictment  for  seduction  would 
not  be  barred  until  after  the  lapse  of  four 
years,  a  verdict  for  fornication  would  have 
been  warranted  if  the  jury  had  believed  that 
this  offense  was  committed,  notwithstanding 
the  fact  that  the  act  of  sexual  intercourse 
took  place  more  than  two  years  prior  to  the 
finding  of  the  indictment  While  this  charge 
i  was  clearly  erroneous,  it  will  not  be  sufficient 
to  require  the  granting  of  a  new  trial  unless 
the  accused  was  In  some  manner  prejudiced 
tliereby.  When  the  charge  of  the  Judge  Is 
taken  as  a  whole,  we  do  not  think  the  accus- 
ed was  prejudiced  by  this  error.  The  charge, 
in  substance.  Instructed  the  jury  that,  if  the 
accused  was  guilty  of  seduction,  they  sliould 
so  find,  and  that,  if  they  believed  that  he 
was  guilty  only  of  fornication,  and  that  of- 
fense was  not  committed  within  two  years 
prior  to  the  finding  of  the  indictment,  they 
should  acquit  him.  Under  this  charge,  if  the 
Jury  believed  that  the  accused  was  guilty 
only  of  the  minor  offense,  they  would  have 
been  compelled  to  return  a  verdict  of  acquit- 
tal. Their  finding  that  he  was  guilty  nf 
■eduction  shows  that  they  did  not  credit  the 
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statement  of  the  accused,  upon  which  alone  a 
verdict  of  fornication  could  have  been  legally 
baaed.  Taking  the  charge  as  a  whole,  It  was 
upon  this  branch  bf  the  case  more  favorable 
to  the  accused  than  he  had  any  right  to  de- 
mand. 

3.  During  the  progress  of  the  trial,  and  aft- 
er two  arguments  had  been  made  to  the  Jury, 
the  accused,  in  open  court,  offered  to  marry 
the  woman  alleged  to  have  been  seduced,  and 
at  the  time  of  this  offer  he  produced  a  mar- 
riage license  regularly  granted  by  the  ordi- 
nary, and  a  bond  approved  by  that  officer 
for  the  sum  of  $500,  conditioned  for  the 
maintenance  and  support  of  the  female  and 
her  child.  The  court  declined  to  consider  In 
any  way  this  offer  of  marriage,  upon  the 
ground  that  It  came  too  late,  and  refused  to 
admit  In  evidence  before  the  Jury  the  offer 
of  marriage,  as  well  as  the  license  and  bond. 
These  rulings  of  the  court  are  assigned  as 
error.  There  was  no  error  in  either  of  these 
rulings.  The  Penal  Code.  §  388,  as  amended 
by  the  act  of  1899  (Acts  1809,  p.  42),  provides 
that  a  prosecution  for  seduction  may  be  stop- 
ped by  a  bona  fide  and  continuing  offer  of 
marriage  on  the  part  of  the  alleged  seducer, 
if  such  offer  is  made  at  any  time  before  ar- 
ralg^nmeut  and  pleading,  and  not  otherwise 
The  Judge  was  correct  in  holding  that  the 
offer  of  marriage  came  too  late  to  stop  the 
prosecution:  and,  this  being  true,  the  offer 
and  the  documents  tendered  In  connection 
therewith  were  properly  withheld  from  the 
Jury  as  evidence.  The  Judge  also  properly  re- 
fused to  allow  counsel  for  the  accused  to  ask 
the  female  alleged  to  have  been  seduced, 
while  a  witness  on  the  stand,  whether  or  not 
she  was  willing  to  marry  the  accused.  After 
arraignment  and  pleading,  the  question 
whether  the  female  was  or  was  not  willing 
to  marry  the  author  of  her  ruin  was  utterly 
Irrelevant 

4.  In  several  grounds  of  the  motion  for  a 
new  trial  error  Is  assigned  upon  charges  of 
the  court,  as  well  as  upon  refusals  of  certain 
requests  to  charge;  the  point  made  by 
these  assignments  being  that  there  can  be  no 
conviction  of  seduction,  alleged  to  have  been 
accomplished  by  persuasion  and  promises  of 
marriage,  unless  there  was  a  specific  day 
agreed  on  for  the  marriage.  It  Is  strenuously 
claimed  by  counsel  for  the  accused  that  this 
proposition  Is  supitorted  by  the  ruling  made 
In  the  case  of  Cherry  v.  State,  112  Ga.  871, 
38  S.  E.  341.  While  it  was  ruled  in  that 
case  that  where  there  was  an  agreement  be- 
tween the  parties  that  they  should  marry  at 
a  fixed  time  in  the  future,  and  the  woman, 
reposing  full  confidence  In  the  man,  yields  to 
his  lustful  embraces,  he  would  be  guilty  of 
the  crime  of  seduction,  there  was  nothing  in 
that  case  which  authorized  the  conclusion 
that  the  crime  could  not  be  committed  unless 
there  was  a  definite  time  fixed  for  the  mar- 
riage. In  that  case  the  time  was  fixed,  and 
It  was  BO  stated,  but  this  was  not  essential 
In  that  case,  nor  la  It  essential  in  any  case, 
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to  the  completion  of  the  crime  of  seduction. 
The  case  is  made  out  if  the  ruin  of  the 
woman  Is  accomplished  by  persuasion  and 
promises  of  marriage,  even  though  no  definite 
time  In  the  future  may  have  been  agreed  on 
for  the  marriage  to  take  place. 

6.  Complaint  is  further  made  that  the 
court  erred  In  permitting  the  female  alleged 
to  have  been  seduced  to  testify  that  the  ac- 
cused repeated  the  promises  of  marriage 
after  the  seduction  had  been  accomplished. 
There  was  no  error  in  admitting  this  testi- 
mony. See  Keller  v.  State,  102  Oa.  506.  31 
S.  E.  82  (6),  and  case  cited. 

6.  The  motion  for  a  new  trial  In  this  case 
contains  numerous  grounds,  but  the  forego- 
ing opinion  deals  with  all  of  the  questions 
of  law  raised  in  the  motion  which  ure  ar- 
gued in  the  brief  filed  for  the  plaintiff  iu  er- 
ror, and  which  are  of  such  a  character  as  to 
require  any  extended  discussion.  The  fail- 
ure of  the  Judge  to  charge  the  Jury  on  the 
subject  of  the  good  character  of  the  accused 
Is  not.  In  the  light  of  the  certificate  of  the 
Judge  appended  to  that  ground  of  the  mo- 
tion which  assigns  such  failure  as  error,  suffi- 
cient to  requh-e  a  new  trial,— it  appearing 
from  the  certificate  that  the  good  character 
of  the  accused  was  testified  to  by  only  one 
witness,  and  he  a  witness  for  the  state;  that 
this  matter  was  not  referred  to  In  the  argu- 
ment by  counsel  for  the  accused;  that  no  re- 
quest, either  oral  or  written,  was  presented 
to  the  court  on  the  subject;  and  that  the 
fact  that  one  of  the  witnesses  for  the  state 
had  testified  that  the  accused  had  previously 
borne  a  good  chai'acter,  for  the  reasons  Just 
referred  to,  escaped  the  attention  of  the 
Judge.  The  refusal  of  the  Judge  to  allow 
counsel  to  read  In  his  argument  to  the  court 
a  decision  of  the  supreme  court  is  not  ground 
for  a  new  trial,  when  it  appears  from  the 
certificate  of  the  Judge  to  the  motion  for  a 
new  trial  that  counsel  was  allowed,  "with- 
out let  or  hindrance,"  to  read  the  decision  to 
the  Jury  when  addressing  them  In  conclu- 
sion. The  charge,  when  taken  as  a  whole, 
fairly  submitted  the  case  to  the  Jury,  and 
none  of  the  rulings  or  charges  complained  of 
which  were  insisted  on  in  the  brief  filed  in 
this  court  by  counsel  for  the  plaintiff  in  er- 
ror were,  even  if  erroneous,  of  sufficient  im- 
portance to  require  the  Judge  to  grant  a  new 
trial. 

Only  two  matters  remain  to  be  disposed  of, 
and  they  are,  was  the  verdict  of  the  Jury 
authorized  by  the  evidence?  and,  if  so,  was 
the  sentence  of  the  court  "severe  and  exces- 
sive"? On  the  first  question,  all  that  it  Is 
necessary  to  satisfy  any  fair  and  Impartial 
person  is  to  read  the  sad  and  simple  story 
as  It  appears  In  the  record  of  the  guileless 
girl  who  is  the  alleged  victim  of  the  seduc- 
tion. It  Is  not  the  story  of  a  bad  woman, 
but  it  is  the  story  of  a  pure,  virtuous  wom- 
an, who  had  been  led  from  the  path  of  rec- 
titude by  the  love  and  confidence  which  she 
reposed  in  the  designing  and  unprincipled 
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creature  wbo  has  accomplished  her  nitn. 
Even  those  drcumatances  which  are  relied 
upon  as  evidence  attacking  her  character  are 
explained  away  In  a  straightforward  and 
candid  manner,  showing  that  her  conduct, 
while  Imprudent  and  unwise,  was  not  that 
of  a  woman  of  a  lascivious  or  lustful  heart. 
The  sworn  evidence  In  the  case  absolutely 
demanded  a  verdict  of  guilty.  The  only 
thing  that  Is  Interposed  to  break  the  force 
of  this  testimony  Is  the  unsworn  statement 
of  the  accused,  which  Is  unreasonable,  con- 
tradictory, and  bears  upon  Its  face  the  stamp 
of  absolute  falsity.  That  a  Jury  of  fair- 
minded,  honest  men  should  have  believed  the 
story  of  this  unfortunate  woman,  and  dlsre- 
garded  altogether  the  fabricated  defense  of 
the  accused,  will  not  be  a  surprise  to  any  one 
who  reads  the  evidence  contained  In  this 
record.  The  case  presented  discloses  the 
accused,  not  only  as  a  man  who  has  delib- 
erately and  willfully  led  to  hor  mln  a  Tlrta- 
ous  and  ai-tless  girl,  but  as  one  who  on  his 
trial  for  this  offense  does  not  hesitate  to  at- 
tempt to  besmirch  her  character  and  hold 
her  up  to  the  world  as  one  to  be  despised 
and  loathed  by  what  Is  contained  in  bis  un- 
sworn statement,  which  would  not  for  a  mo- 
ment be  credited  by  any  Impartial,  fair- 
minded  person.  And  still  it  is  argued  here 
by  able  counsel  with  great  earnestness  that 
In  such  a  case  a  sentence  of  imprisonment 
for  20  years  in  the  penitentiary  Is  severe  and 
excessive,  that  our  learned  brother  of  the 
circuit  bench  was  led  away  by  his  indigna- 
tion at  the  crime  to  Impose  a  sentence  which 
would  lay  him  subject  to  the  criticism  of 
being  unduly  severe,  and  that  the  sentence 
imposed  amount^c  almost  to  "Judicial  feroc- 
ity." As  the  ti-rm  of  Imprisonment  does 
not  exceed  that  fixed  by  the  statute,  of 
course  we  could  not  interfere  in  any  event 
with  the  discretion  of  the  Judge  In  fixing  the 
punishment.  In  a  case,  however,  of  the 
character  shown  by  the  sworn  evidence  In 
the  present  case,  there  was  nothing  severe 
or  excessive  in  the  sentence  Imposed,  and 
we  take  occasion  to  say  that  the  sentence 
imposed  meets  our  entire  approbation.  The 
motives  which  animated  the  Judge  in  im- 
posing this  sentence  were  not  those  of  a 
ferocious  savage,  desiring  to  destroy  a  help- 
less victim  In  his  power,  but  were  those  aris- 
ing from  the  Just  and  righteous  Indignation 
of  an  upright.  Intelligent,  and  fearless  magis- 
trate against  one  who  had  outrageously  ac- 
complished the  ruin  of  a  pure,  innocent  and 
virtuous  girl,  and  committed  one  of  the  grav- 
est offenses  against  the  peace  and  stability 
of  society  which  Is  contained  In  our  Penal 
Code.  There  Is  hardly  any  punishment 
known  to  the  law  of  the  civilized  world  that 
woidd  be  unduly  severe  in  a  case  of  the 
character  contained  in  the  present  record. 
The  accused  has  bad  a  fair  trial,  according 
to  tbe  law  of  the  land.  The  sentence  does 
not  exceed  the  limit  authorized  by  law  or 
demanded  by  the  facts  of  tbe  case,  and  the 


accused  must  suffer  the  consequences  of  tbe 
grave  offense  which  he  has  committed. 

Judgment  aifirmed;  all  the  Justices  con- 
curring except  LITTLE,  J.,  absent  because 
of  sickness. 


JOHNSON  T.  MAVOB.  ETC.,  OP  CITY  OP 

MACON. 
(Supreme  Conrt  of  Georgia.     Dec.  19,  ISOl.) 

UCBNSH  TAX— MUNICIPAL  0RDINANCB:-C0N- 
STRUCTION— AMENDMENT  —  EaTECT  —  VEHI- 
CLES—POWBHl  TO  LICENSE— ENFORCEMENT- 
IMPRISONMENT. 

1.  A  municipal  tax  ordinance  for  a  particu- 
lar year,  which  la  plainly  and  anequlvocally 
broad  enough  in  its  terms  to  cover  given  oc- 
cupations, 18  not  rendered  Inoperative  as  to 
persons  carrying  on  the  same  because  the  legis- 
lative mnnicipal  body,  whether  composed  of 
the  same  or  different  members,  adopted  an 
amendment  to  tbe  ordinance  so  as  to  express- 
ly include  such  occupations  by  name.  This 
latter  action  would  not  bind  the  courts  to  hold 
that  the  original  ordinance  was  not  intended 
to  apply  to  these  occupations. 

2.  Under  tbe  charter  of  the  city  of  Macon, 
its  municipal  authorities  have  the  power  to  im- 
pose a  license  tax  on  all  v^icles  used  for  busi- 
ness purposes,  whether  such  vehicles  are  used 
by  common  carriers  in  transporting  freight  or 
passengers  for  pay,  or  are  simply  used  by  mer- 
chants for  the  purpose  of  delivering  goods  to 
their  customers. 

8.  While  the  municipal  authorities  of  the 
city  of  Macon  cannot  enforce  the  collection  of 
a  license  tax  by  imprisonment,  nor  punish  a 
person  for  his  mere  failure  to  pay  the  same, 
they  have  the  power  to  pass  and  enforce  an 
ordmance  making  it  an  offense  to  do  business 
in  the  city  without  procuring  the  license  or  li- 
censes required  by  a  valid  municipal  ordinance. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Pelton,  Jr.,  Judge. 

Holmes  Johnson  was  convicted  of  violating 
the  license  ordinance  of  the  city  of  Macon. 
A  writ  of  certiorari  to  the  superior  court  was 
overruled,  and  he  brings  error.    Affirmed. 

Guerry  &  Hall,  for  plaintiff  In  error.  Hin' 
ter  WImberly,  for  defendant  In  error. 

PISH,  J.  Johnson,  tbe  plaintiff  in  error, 
was  tried  in  the  recorder's  conrt  of  tlie  city 
of  Macon  for  a  violation  of  license  ordinances 
of  that  city,  and  was  convicted.  He  carried 
the  case,  by  certiorari,  to  the  superior  court, 
where  the  certiorari  was  overruled,  where- 
upon he  excepted,  and  brought  the  case  to 
this  court  It  appears  from  the  record  that 
Johnson,  on  the  1st  day  of  January,  1801,  and 
at  the  time  be  was  'tried,  was  engaged,  io 
the  city  of  Macon,  in  carrying  on  the  busi- 
ness of  a  coal  merchant;  that  in  this  business 
he  used  two  two-horse  wagons  and  one  one- 
horse  wagon  for  the  purpose  of  delivering 
coal  to  his  customers,  and  that  these  wagons 
were  not  used  for  any  other  purpose;  that  he 
charged  his  customers  SO  cents  per  ton  extra 
for  coal  where  he  delivered  It,  but  as  an 
item  of  expense  In  bis  business  he  estimated 
that  It  cost  him  $1  per  ton  to  deliver  coal, 
and  that  he  therefore  derived  no  Income 
whatever  from  the  use  of  tbeae  wagona,  save 
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only  as  their  use  may  bare  tended  to  Increase 
his  sales.  He  bad  paid  to  the  city  $3S  as 
"an  annual  business  or  privilege  tax  for 
carrying  on  his  business  as  a  coal  merchant" 
during  the  year  1901.  He  paid  an  ad  valorem 
tax  of  1^  per  cent,  upon  the  amount  of  capi- 
tal invested  in  this  business.  On  the  Ist  of 
January,  1901,  and  on  the  15th  of  that  month, 
—the  date  when  he  paid  the  license  for  carry- 
ing on  the  business  of  a  coal  merchant,— the 
section  of  the  general  license  ordinance  Im- 
posing a  license  tax  upon  persons  using  de- 
livery wagons  was  as  follows:  "Delivery 
wagon.  Each  and  every  wagon  or  other 
vehicle  used  by  batchers,  bakers,  brewers, 
beer  dealers.  Ice  dealers,  manufacturers  of 
soda  water,  etc.,  undertaliers,  or  used  for  de- 
livering oil  or  any  other  articles  or  paclcages, 
or  for  delivering  goods  sold  by  grocers  and 
other  merchants,  excepting  only  milk  wagons 
or  wagons  from  farms,  one  horse,  $15.00. 
Delivery  wagons  or  dray,  two  horse,  $30.00." 
On  January  15,  1901,  this  portion  of  the  ordi- 
nance was  amended  by  Inserting  the  words 
"persons  selling  wood  or  coal"  after  the 
word  "butchers."  The  city  authorities  re- 
quired Johnson  to  pay  $30  on  each  of  the 
two-horse  wagons  and  $15  on  the  one-horse 
wagon  which  he  used  in  his  business.  He 
failed  to  do  this,  and  the  prosecution  which 
resulted  in  his  conviction  followed.  The  penal 
p  rtion  of  the  general  license  ordinance  upon 
which  the  prosecution  was  based  was  as  fol- 
lows: "All  persons  entitled  to  have  license 
issued  to  them  under  the  ordinance,  and  who 
do  not  pay  the  same  by  January  15,  1001,  or 
within  15  days  from  commencing  business 
(itinerants  excepted,  license  for  which  being 
due  on  commencing  business),  shall  be  sum- 
moned before  the  recorder's  court  and,  upon 
conviction,  shall  be  punished  as  prescribed  in 
the  act  creating  said  recorder's  court." 

1.  The  first  ground  of  alleged  error  in  the 
petition  for  certiorari  is  that  "there  was  no 
ordinance  In  existence  which  authorized '  the 
collection  of  said  tax,  or  the  requirement 
that  your  petitioner  pay  sold  license  on  his 
said  wagons.'*  In  support  of  this  ground, 
counsel  for  plaintiff  In  error  argue  that  as  the 
ordinance,  before  it  was  amended,  "did  not 
include  by  uame  persons  selling  wood  or 
coal,"  and  "the  same  body,  composed  of  the 
same  men,"  passed  this  original  ordinance 
and  also  the  amendment  thereto,  their  client, 
who  procured  his  license  to  carry  on  the  busi- 
ness of  a  coal  merchant  before  the  ordiuauce 
was  amended,  was  not  liable  for  the  license 
tax  Imposed  upon  delivery  wagons.  Counsel 
say:  "The  same  body  which  enacted  the 
law  construed  it  and  it  seems  that  its  con- 
struction should  be  final.  It  is  an  admission 
that  the  original  ordinance  passed  was  not 
Intended,  by  its  terms,  to  Include  persons 
selUng  wood  and  coal,  and  that  an  amend- 
ment to  this  effect  was  necessary  so  as  to  in- 
clude these  people."  We  do  not  think  that 
this  contention  is  sound.  The  original  ordi- 
nance was  plainly  and  unequivocally  broad 


enough  in  its  terms  to  Include  persons  selling 
wood  or  coal.  It  Included  "every  wagon  or 
other  vehicle  •  •  •  used  for  delivering 
oil  or  any  other  articles  or  packages,  or  for 
delivering  goods  sold  by  grocers  and  other 
merchants,  excepting  only  milk  wagons  or 
wagons  from  farms."  This  Is  very  broad 
and  sweeping  language,  and  it  seems  to  us 
too  clear  for  argument  that  the  delivery  wag- 
ons used  In  his  business  by  a  coal  merchant 
are  covered  by  it  Such  a  merchant  Is  In- 
cluded In  the  imqualifled  expression  "other 
merchants,"  and  the  goods  in  which  he  deals 
are  included  under  the  expression  "any  other 
articles  or  packages,"  and  the  only  delivery 
wagons  used  for  business  purposes  excepted 
from  ttie  operation  of  the  ordinance  are  milk 
wagons  and  wagons  from  forms.  No  amend- 
ment to  the  original  ordinance  could  make  the 
Inclusion  within  its  tei-ms  of  dell  very  wagons 
used  by  a  coal  merchant  in  carrying  on  his 
business  any  plainer.  There  was,  therefore, 
neither  need  nor  room  for  subsequent  legis- 
lative construction  of  the  meaning  of  the 
ordinance  in  this  particular.  We  do  not 
however,  think  that  the  passage  of  the 
amendatory  ordinance  Is  to  be  taken  as  a 
legislative  construction  that  delivery  wagons 
used  by  merchants  dealing  in  wood  or  coal 
were  not  included  within  the  scope  of  the 
original  ordinance.  It  is  just  as  likely  that 
the  insertion  of  the  words  "persons  selling 
wood  or  coal"  was  for  the  purpose  of  making 
nnmlstalcably  clear  the  original  intention  and 
meaning,  and  removing  any  possible  doubt 
that  there  might  be  upon  this  point  The 
amendment  may  have  been  passed  in  conse- 
quence of  the  claim  of  such  persons  that 
their  delivery  wagons  were  not  included  In 
the  original  ordinance,  and  for  the  purpose 
of  preventing  like  claims  In  the  future. 

2.  The  second  ground  in  the  petition  for 
certiorari  is  that  "the  charter  of  the  city  of 
Macon  does  not  authorize  the  mayor  and 
coimcll  of  the  city  to  levy  and  collect  said 
tax."  We  think  that  the  power  to  levy  and 
collect  the  license  tax  in  question  is  clearly 
given  in  section  72  of  the  charter  of  the 
citj.  That  section  gives  to  the  mayor  and 
council  power  "to  license  drays,  backs,  and 
other  vehicles  used  for  business  purposes, 
and  to  regulate  the  same."  Acts  1893,  p.  261. 
The  power  here  conferred  is  certainly  broad 
enough  to  authorize  the  municipal  authori- 
tios  to  levy  a  license  tax  on  wagons  used  by 
a  coal  merchant  for  the  purpose  of  deliver- 
ing coal  to  his  customers,  as  such  wagons 
are  clearly  used  for  business  purposes. 
Counsel  for  plaintiff  in  error  seem  to  recog- 
nize this,  but  ctMitend  that  the  expression 
"used  for  business  purposes"  is  limited  and 
explained  by  the  provision  in  section  83,  giv- 
ing to  the  mayor  and  council  power  "to  li- 
cense all  vehicles  within  the  city,  and  to 
limit  the  rates  of  freight  and  passage  on 
the  same."  They  contend  that,  construing 
the  quoted  provisions  of  tlipse  two  sections 
together,  and  "applying  tlif  well-settled  prln- 
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clple  of  construction  as  to  taxation  by  mu- 
nicipal corporations  that  the  power  to  tax 
must  be  clearly  conferred  before  it  can  be 
exercised.  It  will  be  observed  that  it  was  the 
Intention  of  the  legislature  to  authorize  the 
Imposition  of  a  tax  on  that  class  of  vehicles 
that  were  used  for  the  purposes  of  revenue," 
and  that  "section  83  makes  clear  what  was 
Intended  by  the  words  'for  business  pur- 
poses,' used  in  section  72."  We  think  it 
would  be  a  strained  and  unnatural  construc- 
tion to  hold  that  the  power  to  license  all 
vehicles  used  for  business  purposes,  which 
is  conferred  in  section  72,  is  limited  by  seo- 
tlon  83  to  such  vdldes  only  as  are  used 
for  the  purpose  to  transporting  freight  or 
passengers  for  pay.  It  does  not  seem  rea- 
sonable to  suppose  that  the  legislature,  in 
the  same  act,  would  have  twice  conferred 
the  same  power,  for  the  same  purpose.  The 
more  reasonable  construction  Is  that  the  gen- 
eral assembly,  in  section  72,  was  dealing 
with  all  vehicles  used  for  business  purposes, 
mainly  in  order  to  confer  upon  the  municipal 
authorities  the  twwer  to  license  all  such  vehi- 
cles; while  in  section  83  It  was  dealing  with 
vehicles  used  by  common  carriers  engaged  la 
the  business  of  transporting  freight  or  pas- 
sengers, mainly  for  the  purpose  of  conferring 
upon  the  municipality  the  power  to  limit  the 
rates  for  freight  or  passage  upon  the  same. 
We  are  clearly  of  opinion  that  under  the 
charter  of  the  city  of  Macon  its  municipal 
authorities  bad  the  power  to  levy  and  collect 
a  license  tax  on  wagons  used  by  a  coal  mer- 
chant for  the  purpose  of  delivering  coal  to 
bis  customers. 

3.  The  third  and  last  ground  in  the  peti- 
tion for  certiorari  was  that  the  recorder  bad 
uo  jturisdictlou  of  the  case  "for  the  reason 
that  the  ordinance  of  the  city  of  Macon 
which  authorizes  the  said  recorder  to  Im- 
pose a  penalty  upon  any  person  for  failure 
to  pay  tax  is  absolutely  null  and  void,  in  that 
the  charter  of  the  city  of  Macon  does  not  au- 
thorize the  mayor  and  council  of  the  city  of 
Macon  to  make"  the  failure  "to  pay  a  license 
or  business  tax  a  crime."  The  ordinance 
for  the  violation  of  which  the  plaintiff  In  er- 
ror was  tried  and  convicted  does  not  make 
the  failure  "to  pay  a  license  or  business  ,tax 
a  crime,"  but  it  makes  the  offense  consist  !n 
'doing  business  without  a  license."  The 
municipal  corporation  could  not  enforce  the 
collection  of  a  license  tax  by  imprisonment, 
nor  punish  a  person  for  his  mere  failure  to 
pay  the  same;  but  it  had  the  power  to  pass 
and  enforce  an  ordinance  making  it  an  of- 
fense to  do  business  In  the  city  without  ob- 
taining the  license  or  licenses  required  by 
an  ordinance  or  ordinances  enacted  in  pur- 
suance of  authority  contained  In  its  charter. 
It  is  one  thing  to  make  the  mere  nonpay- 
ment of  taxes  a  crime,  and  another  thing  to 
make  it  an  offense  to  do  business  without 
procuring  the  license  required  by  law. 
There  was  no  error  la  overralinf  the  cer- 
tiorari. 


Judgment  afQrmed.  All  the  Justices  con- 
curring, except  LITTLE,  J.,  absent  becauisc 
of  sickness. 


JONES   V.   MAYOR.    ETC.,    OP   OITT    OF 

MAOON. 
(Supreme  Court  of  Georgia.     Dec.  19,  1901.) 

LICENSE  TAX. 
This  case  Is  controlled  by  the  decision  this 
day  rendered  in  Johnson  v.  Mayor,  40  S.  E.  322. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

F.  M.  Jones  was  convicted  of  violating  an 
ordinance  of  the  city  of  Macon,  and  brings 
error.    Affirmed. 

Guerry  &  Hall,  for  plaintiff  in  error.  Mla- 
ter  Wlmberly,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LITTLE,  J.,  absent  because  of  slckaesa. 


MATHIS  et  •!  V.  FORDHAM.  Ordinaiy. 

(Supreme  Court  of  Georgia.    Dee.  12,  ISOL) 

EXBCDTORS  AND  ADMINISTRATORS— ACTION— 
RBPRESBNTATIVK  CAPACITY— ALLEGATION— 
PLEADINQ— SPBAKINO  DEMURRER- PARTIES 
—  STRUCINa  ANSWER  —  JUDGMENT  —  DIREC- 
TION. 

1.  Allegations  to  the  effect  that  an  action  was 
brought  against  M.  "as  administrator  on  the 
estate  of"  W.,  and  that  the  plaintiS  obtained 
a  judgment  against  "the  said  [M.],  administra- 
tor as  aforesaid,"  sufficiently  show— certainly 
as  against  a  general  demurrer— that  the  judg- 
ment was  rendered  against  M.  in  his  represent- 
ative, and  not  in  his  Individual,  capacity. 

2.  A  "speaking"  demurrer  is  not  good,  (a)  A 
demurrer  to  a  petition  presenting  the  point  that 
a  named  person,  descrilied  as  neir  at  law  of 
one  deceased,  was  not  joined  as  a  party  defend- 
ant, is  of  this  character,  when  there  is  nothing 
in  the  petition  showing  that  the  deceased  left 
any  sncii  heir. 

3.  A  petition  brought  by  an  ordinary  for  the 
use  of  a  named  woman  ''and  her  three  minor 
children"  is  not  demurrable  on  the  ground  that 
"all  of  the  plaintiffs'  names  are  not  set  out  in 
said  petition."  In  such  a  case  she  and  her 
children  are  not  plaintiffs,  but  usees. 

4.  A  ground  of  demurrer  which  does  not  pre- 
sent for  decision  any  distinct  question  la  with- 
out merit. 

6.  As  the  answer  In  the  present  case  set  up 
no  good  matter  of  defense,  it  was  properly 
stricken,  and  there  was  no  error  in  directiug 
a  verdict  in  the  plaintiff's  favor. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Dublin;  J.  S. 
Adams,  Judge. 

Action  by  J.  M.  Fordham,  as  ordinary,  for 
the  use  of  Mary  Jane  Mathls  and  others, 
against  A.  J.  Mathls  and  others.  From  a 
Judgment  in  favor  of  plaintiff,  defendants 
bring  error.    Affirmed. 

The  following  Is  the  retort  In  the  above 
case: 

Fordham,  as  ordinary  of  Laurens  county, 
for  the  use  of  Mary  Jane  Mathls  and  her 
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minor  children,  brought  salt  against  A.  J. 
Mathls,  as  principal,  and  J.  N.  Dorsey  and 
W.  S.  Bryan,  as  securities,  on  an  adminlstra* 
tor's  bond,  alleging:  (1)  Said  bond  was  pay- 
able to  the  ordinary  and  his  successors  In 
office,  and  was  conditioned  that  the  said  A. 
J.  Mathls  should  administer  according  to  law 
upon  the  estate  of  James  T.  Warren,  late  of 
said  county.  (2)  Said  estate  to  be  adminis- 
tered was  of  the  valne  of  $750.  0)  On  April 
3,  1899,  In  the  ordinary's  court,  Mary  Jane 
Mathls  sued  for  herself  and  minor  children, 
and  obtained  a  Judgment  against  said  ad- 
ministrators for  the  sum  of  $596.20.  (4) 
Said  Judgment  was  obtained  on  a  petition 
brought  by  the  said  Mary  Jane,  for  the  use 
of  herself  and  minor  children,  for  a  settle- 
ment with  the  said  A.  J.  Mathis,  as  adminis- 
trator; all  of  said  estate  haying  been  pre- 
viously set  aside  for  a  12  months'  support 
for  the  said  Mary  Jane  and  minor  children, 
the  widow  and  children  of  the  said  James  T. 
Warren,  deceased.  (5)  Said  administrators 
having  failed  to  pay  said  Judgment,  an  exe- 
cution was  Issued  against  the  lands,  tene- 
ments, etc.,  of  the  deceased,  then  In  the 
hands  of  the  said  administrator  to  be  ad- 
ministered. If  to  be  found,  and.  If  not  found, 
then  against  the  lands,  tenements,  etc.,  of 
the  said  A  3.  Mathls;  and,  the  sberlfT  of 
said  county  having  made  a  return  of  nulla 
l>ona  on  said  exectitlon,  a  breach  of  said 
bond  was  established.  (6)  Since  the  execu- 
tion of  said  bond,  said  J.  N.  Dorsey,  one 
of  the  securities,  has  departed  this  life  intes- 
tate, leaving  an  estate  largely  In  excess  of 
said  bond,  which  estate  has  been  adminis- 
tered upon  by  A.  L.  Dorsey,  and  which  es- 
tate of  the  said  J.  N.  Dorsey  has  been  dis- 
tributed among  his  heirs  at  law,  naming 
them.  (7)  By  reason  of  the  facts  above 
stated  said  A.  J.  Mathls,  W.  S.  Bryan,  A.  L. 
Dorsey,  Emma  Dorsey,  Anna  Dorsey,  and 
Clara  Dorsey,  all  of  said  county  and  state, 
have  become  Jointly  and  severally  liable  to 
petitioner  for  the  uses  aforesaid  In  the 
amount  of  said  Judgment  (8)  Anna  Dorsey 
and  Clara  Dorsey  are  minors,  and  on  the 
Ist  day  of  November,  1807,  A.  L.  Dorsey  was 
appointed  as  their  guardian  and  qualified  as 
such. 

To  the  foregoing  petition  J.  N.  Dorsey,  by 
bis  legal  representative,  A.  L.  Dorsey,  Emma 
Dorsey,  Anna  Dorsey,  Clara  Dorsey,  and  W. 
S.  Bryan,  pleaded  as  follows:  (1)  That  nei- 
ther of  them  are  Indebted  as  alleged.  (2) 
That  they  cannot  deny  tbe  third,  fourth, 
fifth,  and  sixth  paragraphs,  but.  answering 
the  third  and  fourth,  say  that  if  such  Judg- 
ment was  obtained  against  the  defendant  A. 
J.  Mathls  for  $505.20,  on  the  ground  that  be 
ns  administrator  was  indebted  to  them,  such 
Judgment  was  Illegal  and  contrary  to  law 
and  equity,  and  that  defendants  are  not 
bound  thereby,  because  the  said  Mathis  did 
not  owe  said  estate;  he  as  administrator  hav- 
ing made  Improvements  on  said  estate  to  the 
value  of  $1,821.47.    That  he  paid  the  debts 


of  said  estate,  amounting  to  $500,  and  fur- 
nished stock,  mules,  wagons,  etc.,  amount- 
ing to  $400.  (3)  Defendants  deny  the  alle- 
gations made  in  tbe  seventh  paragraph  of 
plalntlfTs  petition.  (4)  Defendants  say  that 
the  year's  support  set  apart  for  the  plaln- 
tlBs  was  Illegal  and  void,  and  that  no  ac- 
tion can  be  based  thereon.  (5)  That  tbe  es- 
tate turned  over  to  plaintiffs  by  Mathis  as 
administrator  was  worth  four  times  as  much 
as  when  it  was  received  by  him. 

On  motion  said  plea  was  stricken,  and  a 
verdict  directed  for  the  plaintiffs. 

Griner  &  Baldwin  and  Jas.  K.  Hines,  for 
plaintifTB  in  error.  Jas.  B.  Sanders  and 
Alex.  Akerman,  for  defendant  in  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
In  the  dty  court  of  Dublin  by  J.  M.  Ford- 
ham,  as  ordinary,  suing  for  tbe  use  of  Mary 
Jane  Mathis  "and  her  three  minor  children." 
The  petition  Is  set  forth  bi  the  official  re- 
port preceding  this  opinion.  To  this  peti- 
tion tbe  defendants  filed  a  demurrer  based 
upon  the  grounds:  "(1)  That  there  is  no 
cause  of  action  set  forth  In  said  petition; 
(2)  that  one  of  the  belrs  at  law  of  J.  N.  Dor- 
sey, to  wit,  Laura  E.  Garrett,  was  never  sued 
in  said  action;  (3)  because  there  is  nothing 
set  forth  in  said  petition  to  predicate  the 
suit  upon,  and  all  of  the  plaintiffs'  names  are 
not  set  out  in  said  petition;  (4)  tbe  defend- 
ants were  not  bound  at  any  time  to  said  es- 
tate, except  by  bond,  and  the  bond  which 
tbey  gave  has  not  been  sued  upon."  The  de- 
murrer was  overruled,  and  the  defendants 
excepted.  Tbey  also  filed  an  answer,  the 
substance  of  which  aro^si^  '»  the  above- 
mentioned  official  report.  This  answer,  on 
demuiTer  thereto,  was  stricken  by  tbe  court, 
and  thereupon  a  verdict  In  favor  of  tbe 
plaintiff  for  tbe  amount  sued  for  was  di- 
rected, to  all  of  which  exception  was  taken 
by  the  defendants. 

1.  It  was  Insisted  on  tlie  argument  here 
that,  according  to  the  allegations  of  tbe 
petition,  tbe  Judgment  against  A  J.  Mathls, 
the  basis  of  the  plaintiff's  action,  was  against 
Mathis  individually;  the  sane  not  being  a 
Judgment  against  him  In  his  representative 
capacity.  It  will  be  noted  that  this  point  Is 
not  made  by  special  demurrer,  and  therefore 
the  contention  of  counsel  for  the  plaintiffs 
In  error  must  necessarily  mean  that  the  peti- 
tion was  not,  for  the  reason  assigned,  good  as 
against  a  general  demurrer.  We  cannot  con- 
cur In  this  view.  The  plalntlfTa  petition  al- 
leged that  Mrs.  Mathls,  "for  the  use  of  her- 
self and  her  three  minor  children,  obtained 
a  Judgment  against  the  said  A.  J.  Mathis,  , 
admlnl-strator,  as  aforesaid,"  and,  further, 
that  this  Judgment  was  obtained  on  a  peti- 
tion brought  by  her,  for  tbe  use  of  herself 
and  her  children,  for  a  settlement  with  "the 
said  A.  J.  Mathls  as  administrator  on  the 
estate  of  said  James  T.  Warren,  deceased." 

2.  The   second   ground   of   the   demurrer 
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makes  tbe  point  tbat  Laura  E.  Garrett,  one 
of  the  heirs  at  law  of  J.  N.  Dorsey,  deceased, 
was  not  sued.  This  is  a  "speaking"  demur- 
rer, because  It  does  not  appear  In  the  petition 
tliat  J.  N.  Dorsey  bad  such  an  heir.  The 
proper  method  for  presenting  this  point  was 
to  file  a  plea  of  nonjoinder. 

3.  The  third  ground  of  the  demurrer  raises 
the  objection  that  "all  the  plaintiffs'  names 
are  not  set  out  in  said  petition."  There  la 
but  one  plaintiff,  viz.  Fordham,  the  ordinary 
of  Laurens  county.  Mrs.  Mathls,  by  name, 
and  her  three  minor  children,  by  reference, 
are  simply  designated  as  "usees."  If  the  de- 
fendants deemed  it  essential  that  the  peti- 
tion should  set  forth  the  names  of  these 
children,  tbe  demurrer  should  have  presented 
the  point  that  the  petition  failed  to  disclose 
the  names  of  these  usees.  Instead  of  so  do- 
ing, complaint  was  made  tbat  the  petition 
was  defectlTe  in  that  it  did  not  set  forth  the 
names  of  all  the  parties  plaintiff.  Presum- 
ably, the  defendants  regarded  the  usees  as 
plaintiffs,  but  they  could  not  properly  be  so 
considered  in  determining  the  question 
whether  or  not  the  petition  was  brought  in 
accordance  with  the  established  rules  of 
pleading.  Had  tbe  usees  been  actually  Join- 
ed with  tbe  ordinary  as  parties  plaintiff,  the 
petition  would  undoubtedly  have  been  demur- 
rable; for  tbe  bond  sued  on  was  payable  to 
the  ordinary,  and  the  usees  were  strangers 
to  the  contract  evidenced  thereby.  Neverthe- 
less, it  was  in  the  argument  here  urged  that 
in  a  suit  of  this  kind  the  usees  are  to  be  re- 
garded as  the  real  plaintiffs.  Undoubtedly, 
for  many  purposes,  it  would  be  proper  to 
treat  them  as  the  real  beneficiaries  of  the 
action.  For  instance,  they  should  l>e  so  re- 
garded when  80  doing  would  be  essential  to 
the  assertion  of  any  right  or  defense  on  the 
part  of  the  defendants.  But,  in  a  strictly  le- 
gal sense,  usees  are  not  parties  to  the  case, 
and  cannot  be  Joined  as  plaintiffs  with  the 
person  in  whose  name  the  law  declares  the 
action  must  be  brought  and  conducted.  In 
Sharman  v.  Walker,  C8  Ga.  148,  which  was 
a  suit  by  a  sheriff  for  the  use  of  named  per- 
sons, it  was  held  tbat  be  was  "tbe  party 
plaintiff,"  and  that  those  for  whose  benefit 
be  sued  were  "properly  Joined  as  usees  In 
the  action."  Counsel  for  the  plaintiffs  In  er- 
ror cited  and  relied  on  the  case  of  Worts- 
man  V.  Wade,  77  Ga.  661,  4  Am.  St  Rep. 
102,  and  the  cases  cited  by  Mr.  Justice  Hall 
on  page  656,  77  Ga.,  and  page  106,  4  Am. 
St.  Rep.  In  the  main  case  It  was  simply 
held  that  tbe  action  there  dealt  with  was 
removable  to  the  United  States  court  on  the 
ground  that,  though  tbe  United  States  mar- 
shal was  the  formal  party  plaintiff,  his  usees, 
the  real  beneficiaries  of  the  action,  were  non- 
residents of  Georgia.  It  is  true  tbat  they 
were  referred  to  as  "tbe  real  idalntifls  in  tbe 
action,"  but  this  merely  meant  tbat  they 
should  be  so  considered  for  the  purpose  of 


determining  whether  or  not  the  snit  oonld 
properly  be  removed  to  the  federal  court.  No 
question  concerning  tbe  sufficiency  of  tbe 
pleadings  was  in  tbat  case  raised  or  passed 
upon.  Of  the  cases  cited  in  the  opinion,  we 
have  already  noticed  that  of  Sharman  ▼. 
Walker,  which  we  think  directly  supports 
the  ruling  we  now  make.  The  other  cases 
do  not  sustain  the  contention  of  counsel;  for 
in  none  of  them  was  the  court  dealing  with 
the  question  whether,  relatively  to  the  prop- 
er practice  in  framing  the  pleadings,  persons 
for  whose  use  an  action  is  brought  can  prop- 
erly be  considered  parties  plaintiff.  In  cou- 
clusiim,  it  is  proper  to  call  attention  to  tbe 
fact  that  the  rules  governing  good  pleading 
apply  as  well  to  the  framing  of  a  demurrer 
as  to  the  preparation  of  a  petition  which  it 
seeks  to  attack.  It  is  obvious  that  in  the 
present  case  the  defendants'  demurrer  does 
not  remotely  present  tbe  point  Insisted  upon 
in  tbe  argument  here,  viz.  tbat  tbe  petition 
was  defective  In  tbat  the  names  of  all  tbe 
usees  were  not  set  forth  therein;  and,  this 
being  so,  the  demurrer  falls  far  short  of  com- 
ing up  to  tbe  requisite  standard  of  certainty 
which  tbe  law  declares  shall  be  observed  by 
a  defendant  who  seeks  to  take  advantage  of 
the  failure  of  a  plaintiff  to  conform  to  tbe 
requirements  of  good  pleading. 

4.  The  fourth  ground  of  the  demurrer  is 
entirely  too  vague  and  indefinite  to  raise  any 
point  for  our  determination.  We  have  stud- 
ied the  language  employed  closely  and  care- 
fully, and,  candidly,  are  unable  to  conjecture 
what  objection  to  tbe  petition  was  thereby 
Intended  to  be  made.  It  certainly  does  not 
present  the  point  that  tbere  was  a  misjoinder 
of  parties  defendant 

5.  It  Is  clear  tbat  tbere  was  no  error  in 
striking  the  defendants'  answer.  An  exam- 
ination of  It  will  show  that  there  are  no 
distinct  denials  of  the  material  allegations 
of  fact  set  forth  in  the  plaintiff's  petition, 
nor  any  statement  to  the  effect  that  for  want 
of  sufficient  Information  the  defendants  were 
unable  either  to  admit  or  deny  tbe  same. 
The  denial  of  tbe  seventh  paragraph  of  tbe 
petition  amounted  to  nothing.  That  para- 
graph stated  a  conclusion  of  law,  and  pr» 
sented  no  allegation  which  could  be  met  by 
answer.  Any  objection  to  this  paragraph 
should  have  been  raised  by  demurrer.  Civ. 
Code,  I  6049.  In  so  far  as  the  answer  at- 
tempted to  set  up  matters  of  defense,  it  will 
be  at  once  perceived  that  this  was  neither 
more  nor  less  than  a  naked  effort  to  go  be- 
hind a  Judgment  without  suggesting  a  single 
good  reason  against  its  validity. 

There  was  no  error  in  directing  the  ver- 
dict to  which  exception  is  taken.  With  the 
answer  out  of  the  way,  and  taking  the  plain- 
titTs  allegations  as  true,  this  verdict  was  tbe 
necessary  result  of  tbe  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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SPERRT  T.  SANDERS,  Judge,  et  al. 

<8Dprem«  Court  of  Appeals  of  West  Virginia. 

Not.  16,  1901.) 

PROHramOK— aN70RCBMENT  OF  JUOOHENT 

UKN. 

In  a  chancery  suit  brought  to  enforce  the 
Uen  of  a  judgment  upon  real  estate  a  circuit 
coort  has  jurisdiction  to  determine  whether  or 
not  such  judgment  is  ralid,  although  it  ma^  be 
▼old  upon  its  face;  and  the  writ  of  prohibition 
Aoea  not  lie  to  restrain  the  judge  of  such  court 
from  proceeding  in  such  cause. 
(Syllabus  by  the  Court.) 

Petition  by  J.  J.  Sperry  for  a  writ  of  pro- 
hibition to  J.  M.  Sanders  and  others.  Writ 
denied. 

T.  L.  Huintze,  for  petitioner.  Rucker,  Bel- 
lar  &  Anderson,  for  respondents. 

POFPENBARGER,  J.  John  Vaiden  recov- 
ered, in  an  action  of  debt,  in  the  circuit 
court  of  McDowell  county,  on  the  18th  day 
of  March,  1885,  a  Judgment  for  |22.62  and 
costs,  which  amount  to  $15.15.  The  demand 
sued  for  was  a  promissory  note  tor  $125. 
The  defendant's  demurrer  to  the  declaraticn 
was  overruled,  and  thereupon  he  pleaded 
payment  of  the  debt,  and  filed  also  a  state- 
ment of  set-off  under  liis  plea  of  payment, 
as  the  record  states,  and  then  the  plaintifC 
filed  a  statement  of  counter  set-off.  Trial  by 
a.  Jury  resulted  in  a  verdict  tot  $22.62.  A 
motion  to  set  aside  the  verdict  and  grant 
a  new  trial  was  overruled,  and  Judgment  giv- 
en for  the  amount  of  the  verdict  and  costs. 
Upon  this  Judgment  an  execution  was  Issu- 
ed, and  duly  returned  unsatisfied,  with  the  in- 
dorsement of  the  sheriff,  "No  property  found." 
'Xhen  a  chancery  suit  was  instituted  by  Vai- 
den against  Sperry  and  others,  in  which  be 
set  out  in  his  bill  the  recovery  of  the  Judg- 
ment, his  effort  to  collect  it,  and  the  fact 
that  it  remains  unpaid  and  unsatisfied,  and 
alleged  that  Sperry  was  the  owner  of  certain 
real  estate  upon  which  the  said  judgment 
and  other  Judgments  and  claims  held  by 
otber  persons,  parties  to  the  suit,  were  liens, 
and  prayed  that  the  said  real  estate  might 
be  sold  to  satisfy  the  plaintiff's  Judgment 
and  the  other  liens,  according  to  their  pri- 
orities. Other  proceedings  were  had  in  said 
chancery  cause,  which  it  is  unnecessary  to 
give  in  detail  here;  and  on  the  l&th  day 
of  June,  1886,  the  cause  was  referred  to  a 
commissioner  to  take  such  an  account  as  is 
usual  in  such  cases,  and  to  the  report  of  the 
commissioner  exceptions  were  filed  by  the  de- 
fendant the  first  of  which  was  sustained, 
and  tbe  cause  was  referred  to  another  com- 
iiilssi<Kier  of  the  court  Before  said  last  or- 
der of  reference  was  executed,  the  defendant 
Sperry,  on  the  7th  day  of  April,  1900,  pre- 
sented to  this  court  a  petition  praying  for  a 
writ  of  prohibition  restraining  the  judge  of 
said  circuit  coturt  and  tbe  said  Vaiden  from 
farther  proceeding  In  said  cause,  and  from 
doing  any  further  act  to  enforce  the  collec- 
tion of  said  Judgment  and  costs. 


Counsel  for  the  petitioner  argues  that  tbe 
Judgment  was  rendered  in  violation  of  sec- 
tion 7  of  chapter  138  of  the  Code,  which 
reads  as  follows:  "In  any  personal  action 
on  contract  wherein  it  Is  ascertained  that 
not  more  is  due  tbe  plaintiff  than  fifty  dol- 
lars, exclusive  of  laterest  Judgment  shall 
be  given  for  the  defendant  unless  the  court 
enter  of  record  that  the  matter  in  controver- 
sy was  of  greater  value  than  fifty  dollarj, 
exclusive  of  interest;  In  which  case  it  may 
give  judgment  for  the  plaintiff  for  what  Is 
ascertained  to  be  due  him,  with  or  without 
costs,  as  to  it  may  seem  right"  His  further 
contention  is  that  the  suit  in  chancery  is  a 
proceeding  to  carry  that  Judgment  into  ef- 
fect and  the  Judgment  as  he  claims,  beiujg 
void,  and  in  violation  of  said  section,  the 
court  iu  takhig  cognizance  of  said  chancery 
suit  and  proceeding  with  the  same,  is  ex- 
ceeding its  legitimate  powers.  He  regards 
the  case  of  Wilkinson  v.  Hoke,  39  W.  Va. 
403,  19  S.  E.  520,  as  applicable  here.  The 
argument  for  the  respondents  proceeds  upon 
the  theory  that  the  circuit  court  in  the  law 
case  had  Jurisdiction  and  power  to  render 
Judgment  upon  the  verdict  without  entering 
upon  the  record  that  the  matter  in  contro- 
versy was  of  greater  value  than  $50,  and  that 
this  court  may  determine  from  the  record, 
In  considering  the  petition  for  writ  of  pro- 
hibition, what  the  matter  In  controversy  was, 
and  whether  of  greater  value  than  $50. 
Counsel  for  respondents  say  the  amoimt  sued 
for  gave  the  circuit  court  unquestioned  ju- 
risdiction in  the  first  instance,  and  whatever 
reductions  were  made  in  the  amount  due  the 
plaintiff  were  in  the  nature  of  set-off,  and 
not  of  payments  on  the  note,  and  that  upon 
the  authority  of  Maitland  v.  McDearman,  1 
Va.  Oas.  131;  Neff  v.  Talbot  Id.  140;  La- 
rowe  V.  Blnns,  2  Va.  Oas.  203;  and  Fergu- 
son V.  Hlghley,  Id.  256,— the  Judgment  Is 
valid.  In  tbe  views  of  counsel  on  both  sides 
the  real  question  in  tbe  case,  namely,  wheth- 
er, if  tbe  Judgment  is  void,  and  tbe  court  had 
no  i>ower  to  render  it  prohibition  will  lie 
to  restrain  the  circuit  court  from  proceeding 
to  consider  in  another  case  tbe  question  of 
the  validity  of  the  judgment  in  connection 
with  its  determination  of  whether  or  not  it 
constitutes  a  lien  upon  the  real  estate  sought 
to  be  subjected  to  sale  to  satisfy  it  seems 
to  have  been  overlooked.  Had  the  writ  been 
applied  for  to  restrain  the  Judge  from  pro- 
ceeding in  the  action  at  law  to  enforce  the 
judgment  by  execution  or  other  process,  then 
it  would  have  been  proper  and  necessary  to 
Inquire  whether  he  had  power  to  render  the 
Judgment  But  the  proceeding  which  peti- 
tioner seeks  to  restrain  Is  separate  and  dis- 
tinct from,  and  wholly  outside  of,  the  action 
at  law  in  which  it  is  claimed  the  Judge  act- 
ed In  excess  of  his  legitimate  powers.  The 
proceeding  sought  to  be  restrained  is  a  suit 
In  chancery,  brought  to  enforce  the  alleged 
lien  of  a  Judgment  alleged  to  be  void,  against 
the  real  estate  of  the  petitioner,  and  to  have 
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the  same  sold  for  tbe  purpose  of  paying  off 
and  satisfying  said  Judgment  Such  cause 
of  action  clearly  belongs  to  the  chancery 
jorlsdictlon  of  the  circuit  conrt  The  court 
has  power  and  Jurisdiction  to  hear  and  deter- 
mine all  cases  of  that  dass.  It  may  consider 
whether  the  Judgment  is  valid,  and  deter- 
mine that  question  in  this  case  as  well  as  in 
any  other.  Having  the  right  to  consider 
that  question,  and  to  hear  and  determine 
It  Its  Jmrlsdlctlon  of  the  cause  Is  complete, 
and  prohibition  does  not  lie  to  prevent  it  from 
so  proceeding,  even  if  it  should  err  in  the 
determination  of  the  question  to  the  extent 
of  holding  a  Judgment  good  and  valid  which 
Is  clearly  void  upon  its  face.  Such  error 
would  not  amount  to  an  act  in  excess  of  the 
court's  legitimate  powers,  nor  to  an  abuse  of 
its  Jurisdiction.  Should  the  court  decide  the 
question  wrong,  the  defendant's  remedy,  if 
any,  would  be  by  appeal,  as  in  any  otiier 
chancery  cause  in  which  the  court  has  Juris- 
diction and  an  erroneous  decree  Is  entered. 
I*rohibltlon  does  not  lie  for  the  correction  of 
errors,  and  it  cannot  take  the  place  of  any 
of  the  ordinary  proceedings  for  the  correction 
of  errors.  Works,  Jur.  631;  opinion  by 
Judge  Snyder,  and  authorities  cited  by  him. 
In  McConlha  v.  Onthrle,  21  W.  Va.  140. 
Prohibition  lies  "in  all  cases  of  usurpation 
and  abuse  of  power,  when  the  inferior  conrt 
has  not  Jurisdiction  of  the  subject  matter  In 
controversy,  or  having  such  Jurisdiction  ex- 
ceeds Its  legitimate  powers."  C!ode^  c.  110, 
I  1.  Those  are  the  only  Instances  in  which 
the  writ  would  Ue  at  common  law.  It  has 
never  been  suggested  that  the  scope  of  the 
writ  was  broader  at  common  law  than  under 
our  statute,  but  It  has  been  said  that  the 
statute  has  not  enlarged  the  common-law 
functions  of  the  writ  Judge  Brannon,  In 
Eastham  v.  Holt  43  W.  Va.  619,  27  S.  E. 
8S3,  31  S.  E.  259;  Works,  Jur.  eza  The  sub- 
stance of  practically  all  the  definitions  of  Ju- 
risdiction found  In  the  law  books  Is  the 
power  of  a  court  or  other  Judicial  tribunal 
to  hear  and  determine  a  cause.  Works,  Jur. 
16;  Preem.  Judgm.  {  118;  TJ.  S.  v.  Arredondo, 
6  Pet  091,  8  L.  Ed.  547;  Rhode  Island  v. 
Massachusetts,  12  Pet  657,  9  L.  Ed.  1233. 
The  circuit  court  having  the  power  to  say, 
in  the  chancery  cause,  whether  the  Judgment 
Is  valid,  the  writ  of  prohibition  could  have 
no  effect  other  than  to  forestall  the  action 
of  said  court  and  prevent  It  from  committing 
any  error,  on  the  assumption  that  the  Judg- 
ment is  void.  As  the  writ  does  not  lie  ex- 
cept to  restrain  an  Inferior  court  from  act- 
ing In  excess  or  abuse  of  Its  powers,  and  can- 
not be  Invoked  for  the  sole  purpose  of  correct- 
ing errors,  It  cannot  be  used  to  prevent  an 
Inferior  court  from  proceeding  erroneously. 
To  permit  such  use  of  It  would  be  to  allow 
It  to  usurp,  by  way  of  anticipation,  the  func- 
tions of  an  appellate  remedies.  These  prin- 
ciples forbid  any  Inquiry  here  upon  this  peti- 
tion as  to  whether  the  Judgment  Is  good  or 
bad.    Anything  that  might  be  said  about  It 


at  this  time  would  be  merely  an  obiter  dic- 
tum, for  a  determination  of  the  question  is 
not  necessary  to  a  decision  of  the  case,  nor 
is  It  proper  to  consider  it 

The  amount  of  the  Judgment  and  costs  for 
which  the  plaintiff  seeks  to  have  the  land 
sold  being  less  than  $100  in  amount  an  ap- 
peal to  this  court  could  not  be  had  In  case 
the  circuit  court  should  decree  a  sale  of  the 
land  to  satisfy  the  Judgment  and  this  would 
be  a  hardsihip  upon  the  defendant  If  tbat 
decree  should  be  erroneous.  But  the  situa- 
tion of  the  petitioner  here  would  be  no  worse, 
In  that  event  than  that  of  any  other  per- 
son against  whom  said  court  In  the  exer- 
cise of  Its  lawful  Jurisdiction,  might  errone- 
ously enter  a  decree  for  a  sum  less  than  the 
amount  required  to  give  appellate  Jurisdic- 
tion. Suppose  the  demand  were  equitable  in 
Its  nature,  and  the  court  should  enter  an  er- 
roneous decree  for  $75.  The  defendant 
would  be  without  relief,  howevn  erroneous 
that  decree  might  be.  The  result  would  be 
the  same  in  a  case  at  law  In  which  the  plain- 
tiff might  sue  for  and  recover  $75  by  an  er- 
roneous Judgment  In  all  cases  In  which  the 
matter  in  controversy  is  pecuniary  In  Its 
nature,  and  is  not  of  greater  value  or  amount 
than  $100,  exclusive  of  costs,  the  law  com- 
pels suitors  to  submit  to  the  Judgment  of  the 
circuit  courts,  when  they  have  Jurisdiction, 
however  erroneous  their  Judgments  may  be. 
Const  art  8,  i  3;  Code,  c.  113,  |  4.  To  per- 
mit relief  In  such  cases  by' prohibition  would 
be  to  vhrtually  nullify  this  constitutional  pro- 
vision, as  well  as  to  apply  said  writ  where 
It  cannot  be  invoked  under  that  statute  or  up- 
on the  principles  of  common  law.  The  scope 
and  purpose  of  that  writ  cannot  be  enlarged 
by  the  court  to  meet  the  exigency  or  avert 
the  hardship  of  a  particular  case. 

For  these  reasons  the  writ  must  be  re- 
fused, and  the  rule  discharged. 


PABKERSBURG  MILL  CO.  r.  OHIO 

RIVER  R.  CO. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

Nov.  16,  1901.) 

VBRBAI,  C0NTRAC3T— STATUTE  OF  FRAUDS. 

A  verbal  agreement  of  which  there  Is  no 
note  or  memorandum  in  writing  signed  by  the 
agent  or  party  to  be  charged  thereby,  and  which 
is  not  to  be  fully  performed  within  one  year 
from  and  including  the  date  of  its  making, 
comes  within  the  Inhibitions  of  the  statute  of 
frauds,  and  cannot  be  enforced  by  action  at 
law. 
(Syilabna  by  the  Coort) 

Error  to  chrcnit  court  Wood  county;  Ii.  N. 
Tavenner,  Judge. 

Action  by  the  Parkeisbnrg  Mill  Company 
against  the  Ohio  River  Railroad  Company. 
Verdict  for  plaintiff.  From  an  order  setting 
It  aside,  plaintiff  brings  error.    Affirmed. 

W.  N.  Miller  and  W.  M.  Strauss,  for  plain- 
tiff In  error.  H.  P.  Camden,  for  defendant 
In  error. 
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DENT,  J.  The  Parkersbnrg  Mill  Com- 
pany  complains  of  an  order  of  tlie  circuit 
court  of  Wood  county  entCTed  on  the  24th 
day  of  Decemt)er,  1900,  setting  aside  the  ver- 
dlct  of  a  Jury  in  its  favor  for  the  sum  of 
$108.56  against  the  Ohio  Rirer  Railroad 
Company.  The  facta,  taken  from  the  testi- 
mony of  S.  !>.  Gould,  are  as  follows:  Be- 
tween the^Sth  and  10th  of  December,  1898, 
Gould,  act'lng  on  behalf  of  his  firm,  had  an 
arrangement  with  John  J.  Archer,  freight 
agent  of  the  defendant,  to  carry,  during  the 
year  1800.  tin  plate  boxing  at  a  rate  of  five 
cents  per  hundred  from  Parkersburg  to 
Wheeling,  provided  such  firm  could  get  the 
contract  with  the  Wheeling  Corrugating 
Comimny  to  furnish  them  their  tin  plate 
boxing  for  such  year.  Gould  Immediately 
succeeded  in  getting  the  contract  with  the 
corrugating  company,  and  so  notified  Archer. 
Shortly  afterward  Archer  resigned.  On  the 
shipment  of  the  first  car  load  the  company 
repudiated  the  contract,  and  charged  eight 
cents  per  hundred.  Gould  notified  the  com- 
pany that  they  would  hold  it  to  Its  contract, 
and  would  sue  it  for  the  overcharge  unless  It 
was  refunded.  In  the  meantime  the  plain- 
tiff was  incorporated  and  by  assignment  suc- 
ceeded to  all  the  rights  and  liabilities  of  the 
Gould  firm.  The  firm  and  its  assignee,  the 
plalntifl^,  continued  the  shipments  during  the 
year  1^9,  and  the  company  continued  to 
collect  the  higher  rate  therefor.  After  the 
year  expired  the  plalntlfF  instituted  this  suit 
to  recover  the  overcharges,  claimed  to 
amount  of  fl73.46,  and  recovered  a  Judg- 
ment before  a  Justice.  The  defendant  ap- 
pealed. In  the  circuit  court  a  trial  was  had 
resulting  in  the  verdict  before  mentioned  as 
set  aside  by  the  circuit  court  The  plaintiff 
obtained  a  writ  of  error  to  this  court,  and 
here  insists  that  Judgment  should  be  entered 
on  the  verdict. 

The  defendant  first  insists  that  the  order 
of  the  circuit  court  was  right,  and  should  be 
affirmed,  because  the  contract  relied  on  was 
contrary  to  the  statute  of  frauds,  in  that  it 
is  a  verbal  agreement  not  to  be  performed 
within  a  year,  and  there  was  no  note  or 
memorandum  thereof  In  writing  signed  by 
its  agent  or  the  defendant,  and  therefore 
the  suit  Is  not  maintainable.  If  the  agree- 
ment is  one  that  is  governed  by  the  statute 
of  frauds  the  suit  is  undoubtedly  barred,  al- 
though the  Justice  of  the  case  Is  with  the 
plaintlfl?.  The  court  must  give  effect  to  the 
statute  although  in  contravention  of  its  con- 
victions of  right  and  wrong.  Prom  the 
plaintiff's  evidence  it  is  clear  that  the  con- 
tract was  made  not  later  than  the  10th  day 
of  December,  1898,  and  was  to  begin  on  the 
1st  day  of  January,  1899,  or  sooner,  and  end 
on  the  31  St  day  of  December,  1899.  It  could 
not  be  fully  performed  until  this  latter  date. 
It  is  settied  law  that  a  verbal  contract  which 
cannot  be  fully  performed  for  more  than  one 
year,  including  the  day  of  the  making  there- 
of, comes  within  the  provision  of  the  stat- 


ute, and  Is  invalid.  8  Am.  &  Eng.  Bnc.  Law, 
685,  694;  Kimmins  v.  Oldham,  27  W.  Va. 
268;  Miller  v.  Wisener,  45  W.  Va.  69,  30  S. 
E.  237.  The  fact  that  the  agent  promised 
to  reduce  it  to  writing  and  did  not  do  so  Is 
of  no  avail  to  avoid  the  statute,  nor  was  he 
guilty  of  any  fraud  in  not  doing  so.  For  it 
is  a  presumption  of  law  that  the  parties 
equally  knew  the  law  and  the  necessity  of 
reducing  the  agreement  to  writing  to  make 
it  valid,  and  therefore  It  was  the  legal 
fault  of  Gould  and  his  firm  that  they  did  not 
obtain  a  valid  contract.  As  a  matter  of 
equity  and  good  conscience  it  would  be  a 
pleasure  to  recognize  and  enforce  the  verbal 
contract,  but  it  is  a  matter  of  oath-bound 
duty  to  enforce  the  law,  however  harsh  it 
may  be  in  its  operation.  Hence  the  Judg- 
ment must  be  affirmed. 


SCHILB  V.  MOON. 

(Suprem^^  Court  of  Appeals  of  West  Virginia. 

Nov.  9,  1901.) 

NOTB— PAYMENT  BT  INDORBER-STIBSTITtJTION 

TO  JCDGMKNT  LIBN— PARTIK8— RB- 

LIBF  IN  EQUITT. 

1.  The  judgment  creditor  in  a  judgment  upon 
a  negotiable  note  must  be  a  party  to  a  suit  in 
equl^  by  a  subsequent  indorser  to  enforce  sub- 
stitution to  the  lien  of  the  judgment  against 
the  land  of  the  prior  indorser. 

2.  A  subsequent  indorser  of  a  negotiable  note, 
who  pays  a  judgment  on  it  in  favor  of  the 
holder  against  the  maker,  a  prior  indorser  and 
the  subsequent  indorser,  the  maker  being  in- 
solvent, is  entitled  in  equity  to  substitution  to 
the  lien  of  the  judgment  against  such  prior  in- 
dorser. 

3.  A  subsequent  Indorser  of  a  negotiable  note 
paying  a  jnagment  on  it  against  the  maker, 
a  prior  indorser,  and  himself,  which  is  a  lien 
on  land  of  the  prior  indorser,  may  sue  in  equity 
to  enforce  substitution  to  the  lien  of  the  judg- 
ment against  the  land  of  the  prior  indorser, 
without  first  getting  a  Judgment  at  law  against 
the  prior  indorser  for  the  money  paid  by  him. 

(Syllabus  by  the  Conrt.) 

Appeal  from  circuit  court.  Wood  county; 
Ii.  N.  Tavenner,  Judge. 

Bill  by  Jacob  Schllb  against  Anna  Moon 
and  others.  Decree  for  plaintiff,  and  O.  W. 
Moon,  administrator  of  Anna  Moon,  appeals. 
Reversed. 

V.  B.  Archer  and  William  Beard,  for  ap- 
pellant   McClner  &  McCluer,  for  appellee. 

BRANNON,  P.  Sterling  made  a  negotiable 
promissory  note  payable  to  G.  W.  Moon  and 
Anna  Moon,  which  was  indorsed  first  by  G. 
W.  Moon,  next  by  Anna  Moon,  next  by  Jacob 
Schllb,  next  by  Wharton,  and  lastiy  by  Wil- 
lis, to  the  Second  National  Bank  of  Parkers- 
burg, and  the  bank  obtained  a  Judgment  on 
the  note  in  the  circuit  court  of  Wood  coun- 
ty against  all  the  parties  to  said  note;  and 
Schllb,  claiming  to  have  paid  off  the  Judg- 
ment filed  a  bill  in  said  court  to  be  soteti- 
tuted  as  indorser  to  the  Hen  of  the  bank 
against  land  of  Anna  Moon.  The  case  re- 
sulted In  a  personal  decree  in  favor  of  Schllb 
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against  O.  W.  Moon,  Anna  Moon,  and  Ster- 
ling, and  from  this  decree,  Anna  Mo<mi  hav- 
ing died.  O.  W.  Moon,  as  her  administrator 
and  in  his  own  right,  took  this  appeal. 

A  demurrer  to  the  bill  was  overruled,  and 
under  this  head  the  appellant  makes  the 
point  that,  as  the  bank  was  not  a  party 
to  the  suit,  the  decree  is  erroneous.  It  oc- 
«urred  to  me  that,  as  the  aherifTs  return 
on  the  execution  shows  its  satisfaction  by 
Schilb,  thus  showing  Its  payment  by  record 
«vldence,  that  would  dispense  with  the  pres- 
■ence  of  the  bank  as  a  party;  but  this  would 
make  it  a  mere  question  of  the  kind  of  evi- 
dence to  prove  payment  The  bank  could 
contest  that  evidence.  The  decree  in  this 
«ase  would  not  stop  the  bank  from  making 
Mrs.  Moon  pay  the  debt  over  again.  In  my 
«flort  to  sustain  the  decree  it  occurred  to  me 
that,  as  the  commissioner  gave  notice  to  lien- 
ors to  present  their  liens,  that  would  dis- 
pense with  the  presence  of  the  bank  as  a 
party;  but  a  second  thought  tells  me  that 
such  notice  would  only  bar  the  bank  from  its 
lien  against  that  particular  land  proceeded 
against  in  the  suit,  and  would  not  preclude 
the  bank  from  claiming  payment  out  of  other 
property  of  Mrs.  Moon,— would  not  protect 
her  generally  against  the  bank.  The  cases 
of  Conaway  v.  Odbert,  2  W.  Va.  25,  and  Hoft- 
man  v.  Shields,  4  W.  Va.  490.  say  distinctly 
that  it  is  necessary,  in  a  bill  to  enforce  a 
Judgment  lien  by  a  surety  paying  it  against 
the  land  of  the  principal  debtor,  that  the 
Judgment  creditor  be  a  party.  Safety  to  the 
debtor  who  is  sought  to  be  made  liable  in 
such  case  requires  that  the  Judgment  cred- 
itor be  made  a  party.  We  are  compelled  to 
reverse  the  decree  for  this  cause,  but,  as 
the  parties  Interested  in  the  merits  of  the 
case  are  before  the  court,  we  will  proceed 
to  decide  the  merits.  The  appellant  claims 
that  there  Is  no  right  to  substitution  under 
the  facts  of  this  case.  He  does  not  deny  that, 
when  a  surety  pays  off  the  debt  of  a  principal, 
the  surety  Is  entitled  to  be  substituted  to 
the  lieu  of  the  creditor;  but  he  saya  that  an 
(ndorser  is  not  a  surety  as  between  him  and 
another  Indorser,  and  that  no  right  to  substi- 
tution exists  between  indorser  and  indorser. 
We  do  not  concur  in  this  view.  It  Is  very 
well  established  that  when  one  surety  pays 
a  debt  he  can  demand  contribution  of  a  co- 
surety, and  that  be  Is  substituted  to  the  lien 
in  favor  of  a  creditor  against  the  land  of  his 
co-surety  to  enable  him  to  enforce  contribu- 
tion. Hawker  v.  Moore,  40  W.  Va.  49,  20  S. 
B.  818,  3  Am.  &  Eng.  Dec.  Eq.  177.  This  sub- 
stitution is  given  between  co-sureties  for  the 
legal  liability  that  exists  in  favor  of  one 
against  the  other.  Why  should  it  not  like- 
wise exist  in  favor  of  one  indorser  against 
another  for  the  enforcement  of  his  legal 
rights  against  that  other?  That  iiabillty  is 
not  one  of  contribution,  but  is  a  demand  by 
the  subsequent  indorser  against  the  indorser 
preceding  him  for  the  whole  amount  of  the 
debt,  in  the  absence  of  a  special  agreement 


otherwise.  WlUls  v.  WiUls,  42  W.  Va.  522, 
26  S.  E.  515.  The  creditor's  Judgment  is 
against  both  the  indorsers,  and  the  law  says 
that  when  one  Indorser  pays  it  the  prior  in- 
dorser shall  refund  to  the  subsequent  in- 
dorser; and  why  should  not  that  same  Judg- 
ment which  bound  the  land  of  both  in  favor 
of  the  creditor  inure  to  the  benefit  of  the  sec- 
ond Indorser,  when  equity  tells  us  that  a 
surety  gets  the  benefit  of  the  creditor's  lien? 
Let  us  regard  the  definition  of  subrogation  or 
substitution,  and  we  shall  find  that  its  prin- 
ciple will  warrant— will  demand— its  applica- 
tion between  prior  and  subsequent  indorsers. 
In  McNeil  V.  Miller,  29  W.  Va.  480,  2  S.  E. 
335,  it  is  held  that  subrogation  is  so  adminis- 
tered as  to  secure  essential  Justice  without 
regard  to  form  and  Independent  of  any  con- 
tractual relation  between  the  parties,  and  it 
is  said  that  "It  is  broad  enough  to  include 
every  Instance  In  which  one  party  pays  a 
debt  for  whicb  another  is  primarily  answer- 
able, and  which,  in  equity  and  good  con- 
science, should  have  been  discharged  by  the 
latter."  This  is  broad  enough  to  cover  the 
case  of  indorsers.  "Where  one  has  been  com- 
pelled to  pay  the  debt  of  another,  equity,  as 
far  as  it  can  be  done  without  Just  ground  of 
complaint  by  others,  substitutes  him  to  all 
the  rights  and  remedies  of  the  creditor 
against  such  debtor.  •  •  •  The  doctrine 
is  eminently  calculated  to  do  exact  Justice 
between  persons  who  are  bound  for  the  per- 
formance of  the  same  duty  or  obligation,  and 
Is  one,  therefore,  which  is  much  encouraged 
and  protected."  Hawker  v.  Moore,  40  W. 
Va.  50,  20  S.  E.  848.  That  case  says  it  is 
administered  without  technicality.  Now.  as 
these  two  parties  were  bound  by  the  same 
Judgment  for  a  common  obligation  to  the 
bank,  and  as  by  law  Moon  was  bound  to  pay 
the  debt  to  the  relief  of  Schilb,  to  pay  the 
debt  before  Schilb,  and  as  Schilb  paid  Moon's 
debt,  why  shall  not  the  Judgment  stand  good 
to  compel  Moon  to  pay  Schilb  the  amount  of 
the  lien?  The  appellant  concedes  that  Anna 
Moon  is  liable  to  Schilb  if  the  latter  paid 
the  debt;  but  he  says  that  that  iiabillty  exists 
only  at  law,  and  not  by  way  of  substitution 
in  equity,  and  that  Schilb  must  first  sue  at 
law,  and  get  a  Judgment,  and  then  enforce 
its  lien  against  Anna  Moon's  land;  and 
that  the  remedy  is  at  law,  and  not  in  eqaity 
on  the  basis  of  substitution.  This  would  be 
so  if  there  were  no  Judgment;  but,  as  there 
Is  a  Judgment  fixing  the  liability,  why  can- 
not Schilb  at  once  resort  to  the  Hen  of  that 
Judgment  by  suit  In  equity?  A  Judgment 
cannot  be  otherwise  enforced  against  land. 
Does  not  that  Judgment  conclusively  and 
finally,  as  between  all  parties  to  It,  establish 
and  fix  the  existence  and  amount  of  the 
debt?  And  as  the  law  says  that  the  second 
Indorser  shall  be  relieved  from  Its  payment 
by  a  prior  one,  and  as  that  Judgment  bound 
the  land  of  the  prior  indorser,  why  not  allow 
its  Hen  to  be  enforced  in  favor  of  the  subse- 
quent indorser?    The  case  of  Shields  t.  Key- 
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oolds,  9  W.  Va.  483,  la  referred  to  as  strongly 
In  favor  of  tbe  appellant  from  some  expres- 
sions In  It  drawing  lines  of  discrimination, 
for  some  purposes,  between  co-snretles  and 
'Co-indorsers;  bat  that  case  does  not  militate 
against  the  position  we  take.  The  point  of 
the  case  Is  that  a  holder  of  a  negotiable  note 
who  grants  farther  indulgence  to  the  malcer 
without  the  knowledge  of  indorsers  relieves 
them  from  liability.  Thus  far  it  treats  them 
AS  sureties.  The  case,  in  fact,  asserts  doc- 
trines sustaining  ns  In  the  statement  that 
"when  the  Indorser  pays  ctt  the  debt  he  has 
a  right  to  proceed  at  once  to  collect  from 
prior  parties  to  the  note  what  he  has  so  paid, 
and  to  enforce  all  the  equities  of  the  bolder," 
just  as  we  hold  In  this  ca8&  Tbe  case  of 
Dent  T.  Walt's  Adm'r,  9  W.  Va.  41,  is  refer- 
red to  by  appellant's  counsd,  but  we  do  not 
-see  that  It  has  any  application  to  tbe  case. 
It  simply  holds  that  after  Judgment  against 
maker  and  Indorser  of  a  promissory  negotia- 
ble note  a  f<»tbcoming  bond  with  a  new  sure- 
ty In  it  satisfies  the  Judgment,  and  that  the 
surety  In  that  forthcoming  bond  cannot  be 
substituted  to  the  lien  of  the  Judgment 
against  tbe  Indorser  because  the  bond  satis- 
fled  and  paid  the  Judgment  which  bound  tbe 
indorser.  For  these  reasons  we  hold  that  If, 
in  fact,  Sdtllb  paid  the  execution,  he  is  en- 
titled to  substitution  to  the  lien  of  tbe  bank 
against  the  land  of  Anna  Moon.  The  decree 
is  personal  only;  but,  as  the  bill  was  one 
for  substitution  by  way  of  enforcing  the 
Judgment  against  the  land,  equity  has  Juris- 
diction, and  tbe  plaintiff  would  be  entitled 
to  both  a  personal  decree  against  Anna  Moon 
for  the  debt  and  Its  enforcement  by  a  sale 
of  the  land;  and,  being  properly  In  a  court 
of  equity,  he  could  take  a  decree  for  less 
relief  than  tbe  full  measure  to  whicb  he  was 
entitled.  That  would  be  no  prejudice  to 
Anna  Moon  or  O.  W.  Moon.  Indeed,  there 
-could  be  a  personal  decree,  and,  if  that  prov- 
ed abortive  by  way  of  fruitless  execution, 
the  plaintiff  could  come  back  for  decree 
against  the  land,  as  a  party  can  have  several 
decrees  till  the  full  measure  of  tbe  relief  to 
which  the  facts  under  the  law  entitle  him 
shall  be  filled. 

We  reverse  tbe  decree,  and  remand  the 
case  to  tbe  circuit  court.  In  order  that  tbe 
bank  may  be  made  a  party,  and  then  for  fur- 
ther proceedings  In  accordance  with  the  prln- 
«lples  herein  stated. 


STATB  V.  DAVIS  et  al. 

Onpreme  Conrt  of  Appeals  of  West  Virginia. 
Nov.  16,  1901.) 

CONTEMPT— DISOBEDIENCE    OP    INJDNCTKW. 

On  trial  of  persons  charged  with  contempt 
in  disobeying  an  injanctlon,  the  evidence  must 
be  saffldent  to  establish  guilt  beyond  a  reason- 


able doubt;    otherwise  tbe  rule  should  be  dis- 
charged. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Pleasants  county; 
Ii.  N.  Tavenner,  Judge. 

Miles  Davis  and  others  were  found  guilty 
of  contempt,  and  bring  error.    Reversed. 

Howard  &  Handlan,  for  plaintiff  In  error. 
Freer,  Atty.  Gen.,  and  Alex  Dulin,  for  the 
State. 

DBNT,  X  Miles  Davis,  J.  X  Mahoney, 
and  Harry  Cheeny  complain  of  the  Judg- 
ment of  the  circuit  court  of  Pleasants  coun- 
ty, rendered  on  the  21st  day  of  December, 
1899,  adjudging  them  guilty  of  contempt  of 
such  court  In  violating  an  Injunction  there- 
of prohibiting  them  from  selling  intoxicating 
liquors  at  a  certain  house  in  St  Marys,  and 
sentencing  them  to  six  months'  imprison- 
ment therefor.  The  defendants  Insist  that 
tbe  evidence  Is  wholly  insufficient  to  Justify 
the  finding  of  the  court.  A  careful  exam- 
ination of  tbe  evidence,  which  is  too  volumi- 
nous to  set  out  at  length,  fully  sustains  their 
contention.  It  proves  sales  made  before,  but 
none  made  by  them  or  for  whicb  they  were 
responsible  after,  tbe  injunction  was  served. 
There  are  some  suspicious  circumstances. 
suificient  to  raise  a  reasonable  doubt  as  to 
their  entire  innocence,  but  wholly  Insufficient 
to  overcome  the  presumptlcm  in  their  favor, 
and  establish  their  guilt  beyond  all  reason- 
able doubt  It  is  shown  that  some  persons 
unknown  did  make  sales  of  intoxicants  aft- 
er the  service  of  the  Injunction  at  the  Inhib- 
ited place,  but  the  evidence  wholly  falls  to 
connect  such  persons  in  any  manner  with 
these  defendants.  It  is  also  shown  that  X 
X  Maboney  confessed  before  the  mayor  of 
St  Marys,  on  the  2l8t  day  of  November, 
1S99,  the  day  after  the  injunction  was  served 
on  him,  to  10  illegal  sales,  and  was  fined 
therefor,  but  this,  undoubtedly,  according  to 
tbe  testimony  of  the  mayor,  was  for  sales 
made  prior  to  that  date,  and  before  service 
of  tbe  injunction.  The  circuit  court  evident- 
ly failed  to  give  tbe  defendants  tbe  benefit 
of  the  legal  presumptions  In  their  favor,  and 
hence  he  reached  an  erroneous  conclusion. 
State  V.  Ralphsnyder,  34  W.  Va.  352,  12  S. 
E.  721;  State  V.  Cunningham,  33  W.  Va.  607, 
11  S.  E.  76.  My  associates  concur  In  the  re- 
versal of  this  case  and  the  discharge  of  the 
rule,  not  because  of  the  insufficiency  of  the 
evidence^  but  because  tbe  rule  does  not  set 
out  with  sufficient  certainty  in  what  respect 
or  manner  defendants  had  violated  tbe  In- 
junction so  as  to  render  themselves  liable 
to  the  charge  of  contempt,  and  this  Is  such 
error  as  calls  for  reversal  by  this  court,  al- 
though this  question  is  raised  bwe  for  tho 
first  time.    Old  v.  Com.,  18  Gnit  915. 

The  judgment  Is  reversed,  and  the  rule  dis- 
charged. 
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MEIGHEN  T.  WILLIAMS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Not.  16,  1901.) 

justicb  of  the  peac&-summons— shffi- 
cikncy— amendment. 

1.  A  BummoDS,  issued  by  a  justice  of  tlie 
peace,  requiring  the  defendant  to  appear  be- 
fore him  at  his  office  at  a  proper  time,  therein 
specified,  to  answer  the  complaint  of  the  plain- 
tiff "in  a  civil  action  for  the  recovery  of  money 
due  on  a  judgment  on  the  docket  of  J.  A.  Con- 
nelly, late  a  justice,  to  show  cause  why  said 
judgment  should  not  revive  and  be  re-entered, 
and  execution  issue  thereon,  in  which  the  plain- 
tiff will   demand  judgment  for   one  hundred 

and  sixty-two  dollars  and  cents,  exdn- 

sive  of  interest  and  cost,"  is  sufficient. 

2.  A  judgment  may  form  the  basis  and  sub- 
ject-matter of  a  civil  action  before  a  justice 
of  the  peace,  and  such  summons,  having  all 
the  requisites  of  a  summons  in  such  case  after 
striking  out  the  words,  "to  show  cause  why 
said  judgment  should  not  revive  and  be  re-en- 
tered, and  execution  issue  thereon,"  is  amend- 
able in  that  respect,  and  if  the  plaintiff  files  a 
complaint  showing  the  object  of  the  action  to 
be  the  obtaining  of  a  judgment,  and  not  the 
revival  of  the  former  judgment,  such  sum- 
mons is  thereby  amended;  that  part  of  the 
summons  which  purports  to  set  forth  the  cause 
of  action  being  regarded  as  pleading  in  the 
action  to  that  extent. 

(SyUabus  by  the  Court.) 

Error  to  circmlt  court,  Wetzel  county;  Oeo. 
W.  Farr,  Judge. 

Action  by  D.  B.  Melghen,  assignee,  against 
n.  B.  Williams.  Judgment  for  defendant, 
and  plaintiff  tolngs  err«».    Bererscd. 

Meigben  &  Oldham,  for  plaintiff  In  error. 
U.  N.  Amett,  Jr.,  for  defendant  In  error. 


POFFENBABGEB,  J.  J.  N.  Binehart  ob- 
tained a  judgment  against  TJ.  B.  Williams  be- 
fore J.  A.  Connelly,  a  Justice  of  the  peace  for 
Wetzel  county,  for  the  sum  of  $162  and  costs, 
amounting  to  $19.25,  on  the  17th  day  of  Jan- 
uary, 1S91.  An  execution  was  Issued  on  this 
Judgment  January  20,  1881,  directed  to  p. 
M.  Keffer,  constable,  but  was  returned  by 
order  of  the  Justice  by  reason  of  the  service 
of  a  writ  of  certiorari,  issued  by  the  circuit 
court  of  said  county,  to  bring  the  case  into 
that  court  to  be  reviewed.  The  certiorari  was 
afterwards  dismissed  by  the  court  On  the 
20tb  day  of  February,  1892,  Binebart  assign- 
ed the  Judgment  to  D.  B.  Melghen,  and  no  ex- 
ecution was  thereafter  issued  on  the  Judg- 
ment, nor  any  further  proceedings  had  there- 
on until  the  26th  day  of  August,  1899,  when 
D.  B.  Melghen  brought  a  suit  before  S.  A. 
Carney,  another  Justice  of  the  peace  for  said 
county  of  Wetzel,  on  the  Judgment  so  ob- 
tained before  Connelly;  said  justice  making 
the  summons  returnable  on  the  23d  day  of 
September,  1890.  Upon  the  return  day  the 
defendant  appeared  and  the  case  was  con- 
tinued by  agreement  for  one  week.  On  the 
30th  day  of  the  same  month  the  defendant 
appeared  and,  before  the  hour  of  trial,  moved 
"to  quash  summons  and  dismiss  suit  on  the 
ground  that  the  Justice  has  no  Jurisdiction 


and  for  other  reasons  appearing  on  the  rec- 
ord." On  the  same  day  the  plaintiff  appear- 
ed, and  "after  waiting  due  time  for  the  de- 
fendant he  failed  to  appear,  and  the  plaintiff 
filed"  his  complaint,  in  which  he  set  out  the 
facts  hveinbefore  stated,  alleging  that  no 
part  of  the  judgment  had  ever  been  paid,  that 
he  had  often  demanded  the  payment  of  the 
same,  and  that  he  was  the  owner  of  the  Judg- 
ment by  assignment  to  him.  He  then  intro- 
duced testimony  In  proof  of  tiie  facts  set  up 
In  his  complaint,  after  hearing  which  Judg- 
ment was  rendered  in  his  fayor  for  the  snm 
of  $2i6.76,  and  $19.25  costs  of  the  old  Judg- 
ment, and  the  costs  of  the  action  then  pend- 
ing, amounting  to  $3.33.  From  this  Judg- 
ment the  defendant  took  an  appeal  to  the  cir- 
cuit court  of  Wetzel  county,  and  there,  on  the 
26th  day  of  January,  1900,  the  court  entered 
the  following  order:  "This  day  came  the  de- 
fendant, by  his  attorney,  as  well  as  the  plain- 
tiff, by  his  attorney,  and  the  defendant  now 
here  moves  the  court  to  dismiss  this  proceed- 
ing or  suit;  and  the  court  heard  the  argu- 
ment of  counsel,  and,  the  said  motion  being 
maturely  considered,  the  court  is  of  the  opin- 
ion that  said  motion  Is  well  taken,  and  doth 
sustain  the  same,  and  order  that  this  suit  or 
proceeding  be,  and  the  same  Is  hereby,  dis- 
missed without  prejudice,  and  the  defendant 
recover  his  costs,  and  that  execution  may  Is- 
sue, to  which  action  of  the  court  the  plaintiff 
objects  and  excepts."  To  this  judgment  or 
order  a  writ  of  error  was  allowed  by  this 
court 

From  the  petition  for  the  writ  of  error  and 
briefs  it  appears  that  the  circnlt  court  took 
the  view  that  the  purpose  of  said  action 
was,  not  to  recover  a  Judgment  upon  tbe  old 
Judgment,  but  to  revive  the  same  and  have 
execution  issued  thereon,  and  the  argument 
upon  that  proposition  is  based  upon  tbe  lan- 
guage of  the  summons,  which  commands  that 
the  defendant  be  summoned  to  appear  before 
the  Justice  "to  answer  the  complaint  of  D. 
B.  Melghen,  assignee  of  T.  H.  Binehart,  in  a 
civil  action  for  the  recovery  of  money  due  on 
a  Judgment  on  the  docket  of  J.  A.  Connelly, 
late  a  Justice,  to  sbow  cause  why  said  Judg- 
ment should  not  revive  and  be  re-entered,  and 
execution  Issue  thereon,  in  which  the  plaintiff 
will  demand  Judgment  for  one  hundred  and 

Sixty-two  dollars  and cents,  exclusive  of 

Interest  and  costs."  It  Is  deemed  unnecessary 
to  inquire  here  whether  a  Justice  of  the  pe.tce 
has  Jurisdiction  to  revive  a  Judgment  upon  a 
scire  facias,  under  the  provision  of  sections 
10  and  11  of  chapter  139  of  the  Code.  An  ac- 
tion upon  the  Judgment  has  the  effect  of  re- 
viving It  At  common  law,  an  action  of  debt 
upon  a  Judgment  was  the  only  method  of  re- 
viving known  until  the  statute  of  Westmin- 
ster n.  (13  E:dw.  I.)  gave  for  that  purpose  the 
writ  of  scire  facias.  8  BL  Comm.  421.  The 
right  to  sue  upon  the  Judgment  was  not  taken 
away  by  the  granting  of  that  writ  It  still 
exists,  and  a  Judgment  may  form  the  basis  of 
a  civil  action  before  a  Justice  of  the  peace 
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ander  chapter  50  of  the  Oode.  Section  49  of 
that  chapter  declares  that  the  forms  of  ac- 
tion now  existing  shall  not  apply  to  Justices' 
courts,  and  that  there  shall  hereafter  be  but 
one  form  of  action  In  such  courts,  which  shall 
be  denominated  a  "civil  action."  Section  8 
gives  the  Jnstlce  jurisdiction  as  to  all  civil 
actions  for  the  recovery  of  money  or  the  pos- 
session of  property.  Including  actions  In 
which  damages  are  claimed  as  compensation 
for  nn  Injury  or  a  wrong,  In  which  the  amount 
of  momey  or  damages,  or  the  value  of  prop- 
erty claimed,  does  not  exceed  $800,  subject  to 
a  few  exceptions  contained  In  said  chapter. 
Section  52  speclflcally  mentions  demands  In 
actions  founded  on  judgments  as  being  cog- 
nizable In  Justices'  courts.  It  is  not  denied 
by  counsel  for  the  defendant  in  error  that 
sucb  an  action  may  be  maintained  In  a  Jus- 
tice's court;  but  he  denies  that  the  justice 
has  Jurisdiction  to  revive  a  judgment  by  scire 
facias,  and  insists  that  the  purpose  of  this 
action,  as  disclosed  by  the  summons,  is  to 
revive  the  Judgment,  and  not  to  recover  a 
new  judgment  upon  the  old  one.  Judge  Holt, 
one  of  the  judges  who  delivered  opinions  In 
O'Connor  v.  Dlls,  43  W.  Va.  56,  28  S.  BL  356, 
says:  "The  main  purpose  of  the  summons  Is 
to  bring  the  parties  together,  and  then  the 
pleadings  pro  and  con  commence;  for  the 
statute  provides  for  their  coming  together 
and  beginning  the  suit  without  any  summons 
(section  19),  and  the  function  of  the  summons 
Is  for  the  most  part  accomplished,— entirely 
accomplished,  so  far  as  relates  to  the  state- 
ment of  the  cause  of  action.  Then  and  there 
the  plaintiff  in  his  complaint  states  In  a  brief 
and  direct  manner  the  facts  constituting  the 
cause  of  action,  giving  no  name  to  his  com- 
plaint either  in  contract  or  In  tort,  leaving 
It  for  the  justice  to  give  It  such  name  or 
classification  as  he  may  see  fit,  provided  he 
gives  him  a  proper  judgment.  Impliedly  con- 
taining the  concrete  point  of  law  whldi 
springs  up  out  of  the  facts  alleged  and  prov- 
ed." He  gees  on  to  say,  In  substance,  that, 
if  there  Is  any  mlstalse  In  the  summons  In 
the  designation  of  the  cause  of  action,  it  may 
be  corrected  in  the  complaint  Judge  Dent, 
in  the  same  case,  maintains  the  same  view, 
expressing  it  in  different  terms.  That  propo- 
sition was  made  the  basis  of  the  decision  In 
that  case. 

Here  it  will  be  noted  that  the  defendant 
made  a  general  appearance  and  agreed  to  a 
continuance  of  the  case  for  one  week.  Un- 
less the  summons  is  void,  by  this  general  ap- 
pearance and  agreeing  to  the  continuance,  the 
defendant  put  himself  Into  court  and  could 
thereafter  take  no  advantage  of  any  defect 
In  the  writ  See  Bank  of  Valley  v.  Bank  of 
Berkeley,  S  W.  Va.  386;  Mahany  v.  Kephart 
15  W.  Va.  600;  Layne  v.  Railroad  Co.,  86 
W.  Va.  438,  14  S.  E.  123;  Blankenshlp  v.  Rail- 
way C!o.,  43  W.  Va.  135,  27  S.  E.  335;  Fouse 
V.  Vandervort,  80  W.  Va.  327,  4  S.  B.  298; 
Morse  V.  Rector.  44  W.  Va.  202,  28  S.  E.  763. 
Id  addition  to  that  be  has  taken  an  appeal  In 


the  case;  and  this  court  has  held  In  Thorn 
V.  Thorn,  47  W.  Va.  4,  9i  S.  E.  769,  that  an 
appeal  by  a  party  to  the  cause  In  the  justice's 
court  operates  as  a  general  appearance  in 
the  appellate  court  and  gives  that  court  juris- 
dictloo  of  the  person  of  the  appellant  and  as 
a  general  rule  the  Irregularities  In  the  pro- 
ceedings before  the  justice  are  waived  by  an 
appeal.  The  summons  Is  In  the  form  pre- 
scribed by  the  Code,  except  the  Insertion 
therein  of  the  words,  "to  show  cause  why  said 
Judgment  should  not  revive  and  be  re-entered, 
and  execution  Issue  thereon."  The  requisites 
as  to  form  laid  down  in  section  20  of  chapter 
50  are  found  In  the  summons  In  this  case, 
except  that  in  lieu  of  the  word  "contract" 
the  words  "a  Judgment"  are  inserted,  and 
this  Is  a  substantial  compliance  with  that  re- 
quirement It  cannot  be  said  that  the  sum- 
mons Is  Insnfi9cient  by  reason  of  the  omission 
of  any  essential  requirement  of  the  statute. 
That  section  further  provides  that  "no  sum- 
mons shall  be  quashed  or  set  aside  for  any 
defect  therein.  If  It  be  sufficient  on  Its  face 
to  show  what  Is  intended  thereby."  If  we  re- 
ject the  words,  "to  show  cause  why  said 
Judgment  should  not  be  revived  and  be  re- 
entered, and  execution  Issue  thereon,"  It  ap- 
pears from  the  summons  that  the  purpose  of 
the  plaintiff  is  to  obtain  a  judgment  against 
the  defendant  and  nothing  else,  and  that 
Judgment  Is  to  be  based  upon  his  former  judg- 
ment as  the  evidence  of  the  plaintiff's  de- 
mand. Without  rejecting  these  words.  It  still 
appears  unquestionably  that  one  object  or 
purpose  of  the  plaintiff  Is  to  obtain  such  a 
judgement  Supposing  that  the  defendant 
might  Infer,  from  the  language  of  the  phrase 
to  which  attention  has  been  directed,  that  the 
plaintiff  had  the  further  Intention  of  revi- 
ving and  taking  execution  npon  the  old  Judg- 
ment It  ooald  only  be  said  that  the  sum- 
mons discloses  two  purposes  In  reference  to 
the  same  demand.  Under  the  decisions  of 
this  court  to  which  reference  has  been  made, 
the  part  of  the  summons  now  under  discus- 
sion would  have  to  be  treated  as  pleading, 
and  thus  the  plaintiff  would  have  the  right 
to  amend  it  Hence,  the  only  objection  to 
It  being  that  It  contains  too  much,  not  that 
it  omits  any  essential  requirement  it  would 
not  be  void,  but  only  Irregular;  and,  the  de- 
fendant having  appeared  generally  in  re- 
sponse to  it  and  after  Judgment  having  taken 
an  appeal,  It  was  too  late  to  make  his  ob- 
jection to  the  summons  in  the  appellate  court 
It  had  performed  its  mission  In  bringing  him 
Into  the  justice's  court  From  that  time  the 
action  proceeded  upon  a  formal  complaint 
filed  by  the  plaintiff,  presenting  one  purpose 
only,  and  that  consistent  with  one  of  the 
purposes  disclosed  by  the  summons. 

The  legal  effect  of  the  order  made  in  the 
circuit  court  Is  to  reverse  and  set  aside  the 
judgment  of  the  Justice,  and  dismiss  the 
plalntifTs  action.  For  the  reasons  hereinbe- 
fore stated,  the  circuit  court  erred  In  doing 
so.    Therefore  Its  judgment  must  be  reversed. 
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and  the  cause  be  remanded  to  tbe  circuit 
court  of  Wetzel  county  tot  further  proceed- 
ings upon  the  appeaL 


STATE  T.  XOUNG. 

(Supreme  Court  of  Appeals  of  West  Yiri^nia. 
Not.  16,  1901.) 

MURDBai—BIVIDHrNCBJ-CONVICTION— SUS- 
PENSION ORDKR. 

1.  If  a  person  maliciously  aud  without  provo- 
ration  fire  a  gun  charged  with  a  deadly  load  in- 
to a  crowd,  regardless  of  consequences,  and  kill 
an  innocent  brstander,  he  is  guilty  of  murder; 
and  it  is  for  the  jnry  to  say,  from  the  facts  and 
circumstances,  whether  such  killing  was  will- 
fuL  deliberate,  and  premeditated. 

2.  A  suspension  order,  entered  on  motion  of 
the  prisoner  after  trial,  verdict,  judgment,  and 
sentence,  will  not  vitiate  such  trial,  verdict, 
judgment,  or  sentence,  although  such  suspen- 
sion order  fail  to  show  the  presence  of  the 
prisoner  In  person  at  the  time  it  was  entered. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  McDowell  county; 
Joseph  M.  Sanders,  Judge. 

Lewis  Young  was  convicted  of  mnider, 
and  brings  error.    Affirmed. 

R.  R.  Smith  and  W.  L.  Taylor,  for  plain- 
tiff In  error.  Edgar  P.  Rucker,  Atty.  Oen., 
and  li.  O.  Anderson,  for  the  State. 


DENT,  J.  Lewis  Toung,  at  tbe  April 
term,  1900,  of  the  circuit  court  of  Mc- 
Dowell county,  was  sentenced  to  be  hanged 
on  tbe  30th  day  of  August,  1900,  for  tbe  mur- 
der of  Anthony  Kell,  of  which  be  stood 
convicted.  He  obtained  a  writ  of  error 
to  this  court,  and  now  here  insists  that  tbe 
Judgment  be  reversed,  tbe  yerdlct  of  tbe 
jury  be  set  aside,  and  be  granted  a  new 
trial— First,  because  of  the  admission  of  im- 
proper testimony;  and,  second,  because  the 
verdict  is  contrary  -to  the  law  and  evidence, 
and  without  evidence  to  support  it  He  ob- 
jects to  tbe  evidence  of  Lnm  Whltlock  relat- 
ing to  a  difficulty  had  with  said  Whltlock 
shortly  before  tbe  fatal  shooting.  This 
whole  matter,  except  some  minor  details, 
was  already  before  the  Jury  by  the  testi- 
mony of  other  witnesses,  and  it  was  proper, 
as  bearing  on  tbe  animus  of  tbe  prisoner 
at  the  time  of  the  shooting.  He  also  ob- 
jects to  tbe  testimony  of  C.  E.  Harman  with 
regard  to  tbe  bullet  that  produced  the  fatal 
wound,  for  the  reason  that  the  bullet  was 
not  introduced  In  evidence.  The  bullet  was 
produced  before  tbe  court  and  Jury,  and, 
while  not  formally  put  In  evidence,  yet  It 
was  treated  as  If  in  evidence.  Hence  the 
objection  is  without  substantial  foundation. 

The  main  reliance  Is  on  tbe  insufficiency 
of  the  evidence  to  support  the  verdict  Tbe 
prisoner  testified  that  the  gun  In  his  hands 
was  accidentally  discharged,  without  any 
intention  on  his  part  to  shoot  or  hurt  any 
one.    There  Is  much  evidence  to  tbe  contra- 


ry, and  tbe  Jury  found  against  him  on  this 
question.  It  may  therefore  be  considered 
out  of  the  case.  The  material  facts  In  tbe 
case  are  as  follows:  Tbe  prisoner  had  a 
difficulty  with  one  Lum  Whltlock  about  a 
girl,  and  followed  him  into  a  barber  shop, 
threatening  to  kill  him.  He  had  a  pistol, 
and  some  other  person  got  hold  of  him 
and  took  it  from  him.  He  pulled  out  anoth- 
er pistol,  and  Whltlock  hit  him  over  the 
head  with  a  beer  bottle.  Whltlock  was  then 
pushed  out  of  the  barber  shop,  and  Young, 
full  of  profanity  and  anger,  fired  the  pistol 
off,  but  bit  no  one.  He  then  went  to  his 
home  and  obtained  a  Winchester  rifle.  He 
came  up  tbe  street  where  there  was  a  con- 
siderable crowd  gathered,  and  said:  "I  ain 
going  to  kill  some  God  damn  son  of  a  bitch." 
Some  of  the  bystanders  tried  to  persuade 
him  to  give  up  the  gun,— that  Whltlock  was 
gone.  He  said  that  he  would  not  do  it;  that 
"the  damn  niggers  had  beat  blm  up,  and 
be  would  not  stand  it;  before  he  would  j 
stand  it  be  would  rather  be  dead  and  In 
hell";  that  "they  had  beat  him  up  and  treat- 
ed him  wrong,  and  he  would  kill  some  son  of 
a  bitch  that  night"  He  then  told  the  crowd 
to  stand  back,  and  fired,  hitting  and  killing 
Anthony  Kell,  a  bystander.  It  was  shown 
that  there  was  no  111  feeling  between  the 
prisoner  and  Kell,  but  that  they  were  good 
friends. 

It  Is  Insisted  that  tbe  verdict  of  murder  in 
the  first  degree  is  not  sustained  by  tbe  evi- 
dence, for  the  reason  that  it  fails  to  show 
malice  or  an  intention  to  kill,  and  the  shoot- 
ing was  done  while  the  prisoner  was  In  a  fit 
of  anger  from  bavbig  been  mistreated  by 
Whltlock  and  others;  that  he  had  had  no 
time  to  cool  off,  and  the  shooting  was  done 
In  hot  blood,  under  great  provocation.  The 
evidence  shows  that  the  prisoner  was  the 
aggressor  in  the  fbrst  instance,  and  brought 
the  trouble  all  on  himself,  against  the  per- 
suasion and  Interference  of  his  friends.  He 
had  opportunity  to  cool  off  when  be  went 
for  bis  Winchester.  On  returning,  without 
provocation  and  with  perfect  indifference  as 
to  tbe  result  and  while  hie  friends  were  try- 
ing to  persuade  him  to  do  otherwise,  with 
vile  words  on  his  lips,  he  fired  his  gun  off 
Into  tbe  crowded  street  and  killed  an  entire- 
ly innocent  person,  lawfully  in  the  street 
In  tbe  case  of  State  v.  Douglass,  28  W.  Va. 
300,  Judge  Johnson  says:  "If  a  father,  with 
such  a  depraved  heart,  should  shoot  into  a 
crowd  of  persons  and  kill  his  own  son,  he 
would  be  guilty  of  murder,  although  he 
might  love  his  son  dearly,  and  there  was  no 
unfriendly  feeling  between  'them."  Malice 
need  not  be  directed  against  the  deceased: 
but  it  Is  that  malevolence  which  comes  from 
a  depraved  heart  "regardless  of  social  duty 
and  fatally  bent  on  mischief."  The  whole 
conduct  of  the  prisoner  on  this  occasion 
shows  that  he  bad  a  wicked,  depraved,  and 
malignant  heart,  and,  regardless  of  tbe  law 
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and  hl8  du^  to  bis  fellow  man,  he  was  de- 
termined to  vent  hlB  diabolism  on  a  hapless 
victim  that  might  come  In  his  way.  He 
recklessly  fired  bis  gan  In  the  crowd,  not 
caring  who  might  suffer  from  It.  A  more 
wicked  and  mallclons  act  coold  hardly  be 
conceived.  The  fact  that  an  innocent  man 
was  the  victim  of  his  unlawful  conduct 
makes  his  act  the  more  reprehensible,  for  it 
Is  entirely  beyond  the  bounds  of  paliatlon  or 
excoae.  Maliciously  to  flre  Into  a  crowd, 
regardless  of  consequences.  Is  murder.  If 
death  results  therefrom.  Whart  Hom.  (2d 
Ed.)  I  52;  GoUiher  y.  Com.,  2  Duv.  163,  87 
Am.  Dec.  483;  State  v.  Smith,  2  Strob.  77, 
47  Am.  Dec.  689. 

It  Is  insisted  on  argument  that,  while  it  is 
murder,  it  does  not  come  under  the  deflnl- 
tlon  of  murder  in  the  first  degree  under  sec- 
tion 1,  c.  144,  Code,  which  is  as  follows: 
"Murder  by  poison,  lying  In  wait,  imprison- 
ment, starving,  or  any  willful,  deliberate^ 
and  premeditated  killing,  or  in  the  commis- 
sion of  or  attempt  to  commit  arson,  rape, 
robbery,  or  burglary.  Is  murder  In  the  first 
degree."  According  to  the  finding  of  the 
Jnry  In  this  case,  the  killing  was  willful,  de- 
liberate, and  premeditated.  The  prisoner, 
unprovoked,  against  the  earnest  protesta- 
tion of  friends,  with  the  deliberate  avowal 
to  kill  some  one,  fired  his  gun,  regardless  of 
consequences,  in  the  crowd,  with  deadly 
effect.  The  prisoner's  whole  conduct,  from 
beginning  to  end  of  the  difficulty,  exhibits  not 
one  redeeming  feature,  but  shows  that  he 
was  a  depraved,  wicked  creature,  with  no 
regard  for  law  or  his  fellow  men,— a  willing 
victim  of  a  lawless  disposition.  While  his 
depravity  may  excite  Christian  sympathies, 
the  law  furnishes  him  no  excuse  therefor, 
but  condemns  him  to  death  for  that  very 
depravity.  Lite  for  life  Is  its  demand,  not 
alone  that  It  may  be  vindicated,  and  the 
criminal  punished,  but  for  the  protection  of 
society  and  a  warning  to  others  suffering 
from  a  like  depravity. 

The  fact  that  the  order  of  suspension,  en- 
tered at  the  Instance  of  the  prisoner,  after 
judgment  and  sentence,  does  not  show  that 
the  prisoner  was  present  at  the  time  such 
order  was  entered,  could  In  any  event  only 
affect  such  order,  and  could  not  possibly 
vitiate  the  prior  trial,  judgment,  and  sen- 
tence. 

An  Impartial  Jury,  after  a  careful  Inves- 
tigation of  the  facts  and  a  patient  hearing 
of  all  the  prisoner  could  present  In  his  de- 
fense, found  no  circumstances  of  mitigation 
In  his  favor,  but  adjudged  him  guilty  of  a 
degree  of  crime  punishable  by  death.  The 
presiding  Judge  confirmed  this  finding  and 
sentenced  him  accordingly.  The  circuit 
court,  on  examination,  could  find  no  error 
in  the  Judgment.  The  record  discloses  none 
to  this  court  The  law  must  therefore  be 
permitted  to  take  Its  course. 

The  Judgment  is  affirmed. 


CARIENS  V.  CARIENa 

(Supreme  <3onrt  of  Appeals  of  West  Virginia, 

Nov.  16,  1901.) 

DIVOHCB— ALIMONY— REJS  JUDICATA— CtlSTODT 
OF  CHILD. 

1.  A  decree  of  divorce  a  mensa  et  thoro,  al- 
lowing alimony  to  the  wife,  is  res  Judicata  a* 
to  the  alimony;  but  the  husband  mny  be  dis- 
charged therefrom  by  the  subsequent  adultery 
of  the  wife. 

2.  A  decree  fixing  the  custodv  of  a  child  up- 
on decree  in  a  divorce  suit  is  final  on  the  con- 
ditions then  existing,  and  shonld  not  be  chan- 
{ced  afterwards,  unless  on  altered  condition* 
since  the  decree,  or  on  material  facts  then  ex- 
isting, but  then  unknown,  and  for  the  welfare 
of  the  child. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Wood  county; 
George  Loomis,  Special  Judge. 

Bill  by  Emma  M.  Carlens  against  WUIiant 
S.  Carlens.  Decree  for  plaintiff.  Subsequent- 
ly defendant  petitioned  for  relief  from  the' 
terms  of  such  decree,  which  was  granted, 
and  plaintiff  appeals.    Modified. 

McCluer  &  HcCluer,  for  appellant.  John 
F.  Laird,  for  appellee. 

BBANNON,  P.  Emma  M.  Carlens  filed 
her  bill  in  the  circuit  court  of  Wood  county 
against  her  husband,  William  S.  Carlens, 
asking  a  divorce  from  bed  and  board  and  to 
be  given  the  separate  custody  of  her  t'wa 
children  and  alimony  for  the  support  of  her- 
self and  the  children.  She  charged  in  her 
bill  that  for  a  time  she  and  her  husband 
lived  happily  together,  but  that  after  a  while- 
he  became  dissatisfied,  and  Informed  her 
that  he  intended  to  leave  her,  giving  as  his 
reason  that  she  would  not  do  her  own  house- 
work, but  required  him  to  hire  it  done,  and 
that  she  was  bearing  him  children  too  rap- 
Idly;  she  then  having  a  female  child  a  little 
over  a  year  old,  named  Ruby,  and  then  being 
within  a  few  weeks  of  the  delivery  of  an- 
other child,  which  was  afterwards  born,  a 
boy,  and  named  Walter;  that  she  besought 
him  not  to  leave  her,  bnt  that  he  resisted 
her  entreaties,  and  declared  his  unalterable 
determination  to  leave  her,  and  later  he  had 
a  lawyer  to  prepare  a  writing  which  he  pre- 
sented to  her  with  the  demand  that  she  sign 
it,  threatening  that.  If  she  did  not,  he  would 
take  from  ber  the  child  already  bom  and  the 
one  of  which  she  was  then  pregnant  when 
it  should  be  bom,  and  all  the  furniture  in 
the  house  that  he  had  fumlshed;  that,  be- 
ing sick  and  nervous  under  this  state  of 
things,  she  yielded  and  unwillingly  signed 
this  writing  under  compulsion.  The  writing 
is  an  agreement  of  separation.  By  it  he  re- 
leased all  claim  to  the  custody  of  the  child. 
Ruby  Carlens,  then  about  one  year  old,  and 
put  upon  ber  alone  the  burden  of  its  sup- 
port "at  her  own  separate  and  Individual 
expense";  and  It  released  him  from  all  obli- 
gations to  support  the  child,  as  well  as  the 
wife.    The  bill  details  his  abandonment  of 
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her  and  the  children,  nnbroken  throngb 
years,  stating  that  he  had  never  returned  to 
her  home  to  see  the  children,  and  never 
asked  to  see  them,  and  had  through  years 
shown  no  affection  for  them.  It  states  and 
flies  two  letters,  which  she  afterwards  wrote 
him.  These  letters  are  Important,  as  speak- 
ing the  animus  ot  the  wife.  One  reads  as 
follows:  "To  My  Husband:  I  know  yon 
will  be  surprised  to  bear  from  me  again; 
but,  oh!  Will,  I  want  you  to  come  home.  I 
can't  bear  to  live  as  we  are  Urlng.  Think 
of  your  two  little  children.  We  both  prom- 
ised at  the  altar,  wbai  Ruby  was  baptized, 
that  each  of  us  would  do  all  in  our  power  to 
raise  her  up  In  the  way  she  should  go.  The 
children  need  you.  Let  us  lire  together, 
and  do  the  best  we  know  bow,  trying  In  all 
things  to  do  what  Is  right,  and  God  will 
help  us  If  we  trust  In  Him.  I  married  you 
because  I  lored  yon  more  than  any  one  else, 
and  In  spite  of  all  changes  I  have  never 
changed  yet.  Even  if  you  do  not  come  home 
for  my  sake  alone,  come  for  the  sake  ot 
your  little  ton  and  daughter,  for  they  are 
your  children,  as  well  as  mine;  but  I  hope 
It  will  be  for  my  sake  also.  Will,  if  I 
thought  yon  wouldn't  come,  I  would  rather 
not  live  than  live  as  we  are."  The  other 
letter  states  that  since  the  article  of  separa- 
tion, she,  as  he  was  already  aware,  had  had 
another  child,— "our  little  boy  Walter,  bom 
to  us.  I  am  not  able  to  maintain  the  chil- 
dren without  yonr  assistance.  There  was  no 
reason  for  you  to  leave  me,  and  hence  I 
write  to  ask  you  to  return  and  assist  me  in 
raising  our  children.  I  will  do  the  best  I 
can  to  help.  It  Is  too  mnch  for  me  to  do^ 
and  I  do  not  think  you,  either,  ought  to 
ask  or  allow  it"  He  did  not  return  as  re- 
qnested.  He  filed  an  answer  controverting 
the  representations  of  the  bill;  but  he  took 
no  evidence  to  disprove  Its  allegations  or 
show  her  fault  in  any  respect.  He  did  not 
go  upon  the  witness  stand,  but  she  pledged 
her  oath  as  a  witness  to  the  truth  of  her 
version  of  the  trouble  between  them.  He 
did  not  swear  to  his  answer  even.  Having 
proved  her  bill,  a  decree  was  pronoimced  for 
a  divorce  a  mensa  et  thoro,  canceling  the  ar- 
ticle of  separation,  requiring  him  to  pay  f  10 
monthly  for  the  support  of  his  wife  and 
children  nntil  the  younger  child  should  reach 
the  age  of  15  years  or  Mrs.  Carlens  should 
marry.  Afterwards  the  husband  filed  a  peti- 
tion in  the  case,  charging  that  his  wife  was 
about  to  leave  the  state  and  take  the  chil- 
dren with  her,  asking  an  Injunction  against 
her  taking  the  children  from  the  state.  She 
defended  this  petition,  and  the  injunction 
was  refused.  Still  later  be  filed  another  peti- 
tion, again  charging  that  she  was  about  to 
leave  the  state  with  the  chlidren  and  asking 
an  injunction.  This  petition  also  charged 
her  with  adultery  with  one  Walker  since  the 
said  decree,  and  prayed  that  he  (Cariens)  be 
given  an  absolute  divorce  and  the  custody 
of  the  two  children,  and  be  released  from 


the  alimony  charged  npon  him  by  said  de- 
cree. Mrs.  Carlens  filed  an  answer  to  this 
petition,  denying  that  she  was  leaving  the 
atate,  except  for  a  visit  to  relatives  in  Illi- 
nois, denying  the  adultery,  and  praying  on 
her  side  for  an  absolute  divorce  because  of 
continued  abandonment  and  for  custody  of 
the  chlidren.  A  decree  was  pronounced  dis- 
solving the  marriage,  giving  the  custody  ot 
the  boy  child  to  the  husband  and  of  the  gWl 
to  the  wife,  and  discharging  the  husband 
from  any  further  payment  of  alimony  to 
Mrs.  Oarlens.  From  this  decree  she  ap- 
pealed. 

We  do  not  think  the  evidence  convicts 
Mrs.  Oarlens  of  the  grave  charge  of  adul- 
tery, and  therefore  the  husband  was  not  en- 
titled to  a  decree  of  dissolution  of  the  mai^ 
rlage;  but  she  was  entitled  to  such  a  decree 
because  of  continued  abandonment.  This, 
howevo:,  Is  Immaterial,  as  the  decree  of  di- 
vorce Is  general,  and  we  may  say  It  was 
granted  to  her  as  well  as  to  him,  and  is 
proper. 

As  to  that  provision  of  the  decree  releas- 
ing the  husband  from  further  payment  ot 
alimony:  Onr  statute  (Oode  1889,  c.  64,  S  11) 
gives  ttie  court  in  a  divorce  case  oonttnaed 
power  after  decree  to  make  fnrthca*  decree 
as  to  the  custody  and  maintenance  of  the 
children;  but  it  does  not  do  so  as  to  the  ali- 
mony fixed  in  the  decree,  and  we  must  look 
elsewhere  for  authority  to  do  this.  DlvMce 
Jurisdiction  Is  the  creature  of  the  statute, 
and  the  court  can  only  do  what  It  allows, 
with  incident  powers.  The  first  decree  Is 
conclusive  upon  the  parties,  and  finally  fixes 
the  right  to  alimony  granted  by  it  upon  all 
the  facts  existing  at  Its  date,  and  is  there- 
fore res  Judicata.  2  Bish.  Mar.  &  Div.  | 
Srr;  Flschli  Y.  Fisdill.  12  Am.  Dec.  251.  But 
tibe  ground  (m  which  Carlens  rested  his 
prayer  for  release  from  that  alimony  Is  on 
tacts  transpiring  subsequent  to  the  decree,— 
the  adultery  ot  his  wife.  When  a  decree  of 
absolute  divorce  gives  alimony,  the  snbse- 
quent  sexual  Intercourse  by  the  late  wife 
with  other  men  is  no  gronnd  for  discharging 
the  man  from  sudi  alimony,  because  after 
such  decree  the  woman  is  no  longer  wife,  no 
longer  owes  any  duty  of  purity  to  the  hus- 
band, and  breaks  no  duty  to  him  by  her  ml»- 
conduct,  however  gross.  2  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  139;  Cole  v.  Cole,  142  lU.  1». 
31  L.  R.  A.  109,  84  Am.  St.  Rep.  66;  Note 
In  Methvln  v.  Methvin,  60  Am.  Dec  672; 
Forrest  v.  Forrest,  3  Bosw.  661;  Sammls  v. 
Medbury,  14  R.  I.  214;  Sampson  v.  Samp- 
cja,  3  L.  R.  A.  849  (8.  a  16  Atl.  711);  Mlteh- 
ell  V.  Mitchell,  20  Kan.  666;  Cross  r.  Cross. 
03  N.  H.  444.  But  these  authorities,  as  also 
reason,  would  make  a  dltCerence  between  ab- 
solute divorces  and  decrees  of  separation. 
The  parties  between  whom  ttiere  is  Judicial 
separation  by  a  divorce  from  bed  and  board 
are  yet  man  and  wife,  and  may  be  recon- 
ciled, and  can  reunite  without  decree  or  vio- 
lation of  law.    Hence  adultery  by  the  wife 


Digitized  by  VjOOQiC 


W.Va.) 


CABIENS  T.  OABIENa 


837 


after  the  decree  will  furnish  ground  on  which 
a  court  can  release  the  husband  from  the 
support  of  the  wife,  because  it  is  Itself  a 
ground  of  divorce.  1  Blsh.  Mar.  &  DlT.  | 
1230.  As  stated  above,  the  evidence  does  not 
convict  Mrs.  Oarlens  of  adultery.  It  Is,  how- 
ever, beyond  question  admitted  by  Mrs.  Ca- 
rlens  that  she  received  attentions  from  Walk- 
er; made  a  one  day's  excursion  from  Park- 
ersbnrg  to  Cincinnati  In  company  with  two 
of  her  friends,  a  man  and  wife,  and  Walker; 
made  several  short  visits  with  Walker  In  a 
buggy  to  Walker's  relations  In  the  country 
near  Parkersburg,  bat  not  extending  over 
night,  but  returning  on  one  occasion  to  Park- 
ersburg as  late  as  12  o'clock  at  night;  and 
received  bis  attentions  frequently  at  her 
house,  and  on  several  occasions  allowed  him 
to  kiss  her  when  leaving  her.  Is  this  mis- 
conduct sufficient  to  absolve  blm  from  ali- 
mony? It  falls  short  of  ground  of  divorce. 
Under  the  circumstances  we  do  not  find  It  a 
sufficient  cause  to  release  him  from  the  pay- 
ment of  this  alimony.  The  bill,  decree,  and 
evidence  settle  It  that  In  the  start  the  hus- 
band was  In  the  wrong.  This  is  res  judicata. 
The  record  and  adjudication  show  that  he 
would  not  live  with  his  wife,  but  abandoned 
her  deliberately  and  without  cause,  because 
the  decree  alone  negatives  any  cause,  and, 
besides,  he  gave  no  evidence  to  show  a  par- 
ticle of  Justification.  The  record  shows  that 
he  wanted  to  get  rid  of  her,  assigning  as  a 
cause  that  she  was  bearing  children  too  fast, 
when  for  this  he  was  equally  with  her,  per- 
haps more  than  she,  responsible.  He  placed 
her  In  the  amphibious  position  of  being  nei- 
ther a  single  woman  nor  a  married  woman. 
She  waited  long  for  bis  return,— implored 
him  to  return.  She  could  not  all  her  life  be 
Isolated  and  cut  oft  from  the  society  of  men. 
After  yean  of  abandonment  by  her  husband, 
be  having  la  the  most  signal  manner  shown 
his  determination  never  to  live  with  her 
again,  she  had  Just  reason  to  think  that  rec- 
onciliation was  hopeless,  and  to  make  an  en- 
gagement with  Walker  conditional  upon  her 
getting  an  absolute  divorce  for  continued 
abandonment;  and  this  engagement  of  mar- 
riage she  did  make,  and  this  gives  reason- 
able explanation  of  her  conduct  with  Walker. 
Many  a  woman  would  do  this  for  self-preser- 
vation and  security  for  future  support  for 
herself  and  her  children.  She  seems  to  have 
thought,  and  not  without  some  show  of  rea- 
son, that  the  clause  In  the  decree  limiting 
alimony  to  her  marrying  again  recognized  her 
right  to  marry  again.  This  engagement  with 
Walker  she  broke  off  upon  reflection,  fearing 
that.  If  consummated,  it  would  give  her  and 
blm  trouble,  and  cause  Carlens  to  deprive 
ber  of  her  children,  which  It  Is  apparent, 
from  the  record,  was  a  constant  source  of 
solicitude  with  her.  The  relations  between 
her  and  Walker  then  ceased.  They  both  de- 
ny under  oath  any  guilt  We  cannot  see  our 
way  to  allow  this  action  of  the  woman,  un- 
der these  circumstances  of  the  first  fault 
40  S.E.-22 


resting  on  the  man,  and  of  palliation  and  ex- 
cuse on  the  side  of  the  woman,  to  have  the 
effect  of  undoing  the  decree  for  alimony, 
leaving  the  woman  with  two  young  children 
to  support,  as  well  as  herself,  without  the 
small  help  which  the  decree  gave  her,  when 
he  Is  a  competent  locomotive  engineer  with 
capacity  to  earn  good  wages.  The  whole  out- 
line of  the  case  tells  us  that  it  would  not 
comport  with  equity  to  do  this.  The  ali- 
mony Is  a  meager  help  to  the  wife,  and  will 
end  in  a  few  years.  Her  action  may  not 
be.  In  the  eyes  of  many,  beyond  criticism; 
but  there  Is  a  great  deal  of  explanation  and 
extenuation  speaking  In  her  behalf.  The 
common  law,  by  mere  force  of  the  marriage, 
put  upon  the  husband  the  debt  of  support, 
and  he  must  show  a  plain  case  to  be  ex- 
onerated from  it  Suspicion— mere  suspicion 
— wiU  not  do.    2  Blsh.  Mar.  &  Div.  S  1692- 

We  think,  too,  that  Mra  Carlens  Is  entitled 
to  the  custody  of  both  children.  Why? 
There  Is  no  showing  that  she  Is  not  a  proper 
person  to  have  their  custody.  She  has  a 
home,  derived  from  her  father,  while  he  Is 
a  railroad  englneo:,  boarding  at  Parkersburg, 
and  can  be  very  little  with  the  boy,  who 
must  depend  on  his  father's  mother.  In  Ma- 
son county,  for  woman  care.  This  would 
separate  the  two  little  children.  The  evi- 
dence shows  that  the  mother  of  these  two 
children  has  deep  love  for  them,  whereas,  as 
to  the  father.  Just  the  reverse  is  shown,  be- 
cause, though  of  tender  years,  he  never  vis- 
ited or  cared  for  them  through  months  and 
years.  She  swears  that  he  declared  that  he 
had  had  a  great  deal  of  trouble  with  the 
little  girl,  and  never  wanted  to  see  the  com- 
ing child  when  it  should  be  bom.  He  did 
not  vouchsafe  his  oath  to  deny  this  ice-cold 
declaration.  The  mother  will  need  the  help 
of  this  boy  when  he  shall  become  older. 
The  father  does  not  The  boy  Is  but  seven 
years  of  age.  The  law  as  to  the  custody  of 
children  has  been  greatly  modified.  Former- 
ly, the  right  of  the  father  to  Its  custody  was 
almost  an  Inflexible  rule.  That  mle  forgot 
that  a  mother  had  a  heart  The  real  owner 
of  the  child,  be  It  even  a  baby,  must  give  It 
up.  But  civilization,  advanced  thought  and 
human  kindness  have  bent  this  iron  rule  and 
opened  the  ears  of  the  courts  to  the  plead- 
ing of  the  true  friend  and  owner  of  the  child. 
The  courts  do  not,  these  days,  Inexorably 
take  from  mothers  their  children  of  tenda: 
years,  even  for  the  father.  If  the  mother  is 
a  fit  person  and  has  a  home  for  them,  but 
look  at  all  the  circumstances.  The  welfare 
of  the  child  Is  the  test  The  welfare  of  a 
tender  child  Is  with  the  mother  generally. 
9  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  867;  Cun- 
ningham V.  Barnes,  37  W.  Va.  748,  17  S.  B. 
308,  38  Am.  St  Rep.  67;  Green  y.  Campbell, 
35  W.  Va.  688,  14  S.  E.  212,  29  Am.  St  Rep. 
843.  The  law  leans  in  this  matter  to  the  In- 
nocent parent,— the  one  without  fault  2 
Blsh.  Mar.  &  DIv.  {{  1100,  1191,  1196.  Con- 
siderations Just  stated  would  Justify  us  In 
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saying  tbat  the  motber  is  entitled  to  the  cus- 
tody of  Walter  Cariens,  but  they  are  by  no 
means  all  that  is  to  be  considered;  for  there 
stands  the  first  decree,  adjudging  to  the 
mother  his  custody,  which  must  remain 
strong  between  the  mother  and  father.  If 
the  question  were  for  the  first  time  before  ns, 
we  might  give  his  custody  to  the  father.  I 
hardly  think  we  ought;  but  that  question 
has  been  litigated,  and  the  second  decree  is 
only  a  reversal  of  the  first  without  adequate 
cause.  Where  even  a  power  is  given  by  stat- 
ute  to  order  a  decree  as  to  custody  or  ali- 
mony, the  former  decree  has  such  force  that 
it  will  not  be  reviewed  on  facta  existing  at 
its  date,  but  will  be  altered  only  on  changed 
circumstances,  or,  aa  to  custody  of  children, 
on  material  facta,  unknown  at  the  date  of 
the  decree,  showing  that  the  welfare  of  the 
children  demands  a  change.  No  such  cir- 
cumstances have  been  shown  in  this  case, 
and  we  see  no  reason  for  reversing  the  flrat 
decree  as  to  this  mattor.  Buckmlnster  v. 
Buckminster,  88  Am.  Dec.  657,  and  note;  2 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  137.  Section 
11  allows  change  only  for  the  benefit  of  the 
children. 

So  far  as  the  decree  of  the  circuit  court 
of  date  March  8,  1900,  dissolves  the  marriage 
between  William  S.  Cariens  and  Emma  M. 
Cariens,  and  gives  to  her  the  custody  of 
Ruby  Cariens,  It  is  affirmed;  but  in  all  other 
respects  it  is  reversed,  with  costs  to  the  ap- 
pellant in  this  court  and  In  the  circuit  court 


ERB  V.   HENDRICKS  CO.,  Limited. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  9,  1901.) 

EXBICDTION— LEVY-TRIAL  OF  RIGHT  OF  PROP- 
ERTY—RIGHTS OF  CLAIMANT. 

1.  H.  Co.  recovered  a  judgment  before  a 
justice  in  R.  county  against  H.  &  B.,  and  had 
the  same  certified  to  the  clerk  of  the  drcoit 
court  of  said  county  under  section  118,  c.  50, 
Code.  The  clerk  of  said  court  issued  writ  of 
execution  thereon,  directed  to  sherifF  of  T. 
county,  who  levied  the  same  on  property  claim- 
ed by  J.  B.  E.  The  sheriff  demanded  and  re- 
ceived from  H.  Go.  an  indemnifjing  bond.  J. 
B.  E.  filed  bis  petition  under  section  152,  c.  60, 
before  a  justice  of  T.  county,  who  notified  the 
execution  creditor  and  defendants  to  try  the 
right  of  the  property  levied  on  before  said  jus- 
tice. Held,  the  execution  having  l>een  issued 
from  the  clerk's  office  of  a  circuit  court,  the 
justice  was  without  jurisdiction  in  the  prem- 
ises. 

2.  In  such  case  the  remedy  of  J.  B.  B.  was  to 
proceed  in  the  circuit  court  of  T.  county  under 
the  provisions  of  chapter  107.  Code,  or  upon 
the  indemuifying  bono  taken  by  the  sheriff  of 
T.  county. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court.  Tucker  county; 
John  Homer  Holt,  Judge. 

Action  by  the  Hendricks  Company,  Lim- 
ited, against  Joseph  B.  Erb,  D.  D.  Hazeltine, 
and  Grant  Erb,  before  a  Justice.  Execution 
from  circuit  court  levied  on  certain  property, 
and  third  person  interposed  claim  before  the 


Justice.    From  a  Judgment  on  trial  of  right      i 
to  property,  defendant  Joseph  B.  Erb  brings 
error.    Dismissed. 

E.  D.  Talbott  and  A.  Jay  Valentine,  for 
plaintiff  in  error.  Cunningham  &  Stalllngs. 
for  defendant  in  error. 

McWHORTER,  J.  The  Hendricks  Com- 
pany, Limited,  recovered  a  Judgment  against 
D.  D.  Hazeltine  and  Grant  Erb,  doing  busi- 
ness as  Hazeltine  &  Erb,  before  A.  C.  Rowan, 
a  Justice  of  Randolph  county,  for  $190,  upon 
which  execution  was  issued  by  said  Justice 
and  duly  returned  partly  satisfied.  Said  Jus- 
tice certified  to  the  clerk  of  Randolph  circuit 
court  a  transcript  of  said  Judgment  under 
section  118,  c.  50,  Code.  The  clerk  of  said 
circuit  court  issued  an  execution  thereon, 
dated  the  2d  of  June,  1898,  with  a  credit  of 
$35  indorsed,  and  directing  the  same  to  the 
sheriff  of  Tucker  county  for  levy.  Aecord- 
Ingiy  the  sheriff  of  Tucker  county  on  the 
29th  day  of  June,  1898,  levied  the  same  on 
a  lot  of  about  20,000  feet  of  oak  and  asb 
lumber  as  personal  property  belonging  to 
Erb;  but  before  the  sale  the  sheriff  demand-  I 
ed  from  the  plaintiff,  and  received,  an  in- 
demnifying bond,  aa  stated  in  the  petition, 
and  it  is  conceded  that  an  indemnifying  bond 
was  given.  Joseph  B.  Erb  made  his  peti- 
tion, addressed,  "To  Any  Justice  of  the  Coun- 
ty of  Tucker,  West  Virginia,"  reciting  the 
Judgment,  partial  satisfaction  of  execution, 
the  certification  of  the  Judgment  to  the  cir- 
cuit clerk  of  Randolph  county,  the  Issuance 
thereon  by  the  said  clerk  of  the  execution, 
and  levy  thereof  on  the  said  lumber,  claim- 
ing the  property  so  levied  as  his  own,  and 
praying  that  an  order  be  entered  by  a  Jus- 
tice of  the  county  wherein  the  levy  was 
made  to  notify  both  the  Hendricks  Company. 
Limited,  as  a  creditor  in  said  execution,  and 
the  said  D.  D.  Hazeltine  and  Grant  Erb,  as 
debtors  therein,  to  appear  before  said  Jus- 
tice, on  a  day  and  at  a  place  to  be  desig- 
nated by  him,  to  show  cause  why  the  said 
property  so  levied  upon  should  not  be  dis- 
charged from  such  levy.  C.  S.  Ward,  a  Jus- 
tice of  Tucker  county,  on  the  8th  day  of  July, 
1808,  made  such  order  as  was  prayed  for  In 
said  petition,  and  cited  the  said  execution 
creditor  and  debtors  to  appear  before  him 
at  bis  ofllce  In  Black  Fork  district.  In  Tucker 
county,  on  the  Uth  day  of  July,  1898,  at 
8  o'clock  a.  m.,  to  show  cause  why  said  prop- 
erty should  not  be  discharged  from  said  levy. 
On  the  lltb  of  July,  upon  hearing  of  the 
petition  of  Joseph  B.  Erb,  the  same  was 
dismissed  by  the  Justice.  Plaintiff,  Erb,  ap- 
pealed the  case  to  the  circuit  court.  On  the 
19th  of  June.  1890,  the  parties  appeared,  and 
the  defendant,  the  Hendricks  Company,  Lim- 
ited, moved  to  dismiss  the  plaintiff's  petition 
for  want  of  Jurisdiction,  which  motion  the 
court  overruled,  to  which  ruling  the  defend- 
ant excepted,  which  exception  was  saved  to 
it  by  bill  of  exceptions  duly  signed.  On  the 
10th  day  of.  March,  1900,  a  jury  of  six  was 
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impaneled  to  try  tbe  issue,  and  on  the  12tta 
day  of  March  the  Jury  returned  their  ver- 
dict, finding  the  right  and  title  of  tbe  prop- 
erty levied  on  to  be  in  Joseph  B.  Erb,  and 
its  value  to  be  $221.40,  when  the  defendants 
moved  the  court  to  set  aside  the  verdict  of 
the  Jury  and  grant  them  a  new  trial,  of 
which  motion  the  court  took  time  to  con- 
sider, and  on  the  next  day  the  court  over- 
mled  the  motion  and  entered  judgment  on 
said  vcxdlct  for  the  said  sum  of  $221.40  and 
costs  in  tbe  court  and  before  the  Justice,  to 
which  rulings  of  the  court  defendants  ex- 
cepted. The  defendants  obtained  from  this 
court  a  writ  of  error  to  said  judgment  and 
assigned  some  nine  causes  of  error.  All  the 
assignments,  except  the  first  and  fourth,  are 
concerning  the  admission  of  Improper  evi- 
dence, and  the  giving  of  erroneous  Instmc- 
tlcms  for  plaintiff,  and  refusing  to  g^ive  prop- 
er Instmctions  asked  by  defendants.  If  the 
first  and  fourth  assignments,  which  are  to 
the  same  effect  are  well  taken.  It  will  be 
wholly  unnecessary  to  consider  the  others. 
Indeed,  they  do  not  arise  in  the  case  for 
consideration. 

Tbe  first  Is  "that,  the  execution  having  Is- 
sued from  the  circuit  clerk's  office  of  Ban- 
dolpb  county,  directed  and  delivered  to,  and 
levied  by,  tbe  sheriff  of  Tucker  county,  a 
Jnstlce  of  the  peace  of  Tucker  county  bad 
no  right  to  determine  the  right  of  property"; 
and  the  fourth  is  of  the  same  character,— 
"that  It  was  error  not  to  dismiss  said  case 
when  It  appeared  that  the  execution  had 
Issued  from  the  circuit  clerk's  office  of  Ran- 
dolph count}',  and  been  levied  by  the  sheriff 
of  Tucker  county,  as  set  out  in  bill  of  ex- 
ceptions No.  3."  Section  118  of  chapter  50 
of  the  Code  provides  that  "the  person  In 
whose  favor  a  judgment  Is  rendered  by  a 
justice,  or  who  is  entitled  to  receive  the 
money  due  thereon,  or  any  part  of  It  may 
file  in  the  clerk's  office  of  the  circuit  court 
of  the  county  in  which  the  Judgment  was 
rendered,  a  transcript  thereof,  certified  by 
the  justice  who  has  the  lawful  custody  of 
the  docket  In  which  such  judgment  Is  en- 
tered: and  the  said  clerk  may  issue  execu- 
tion thereon  In  the  same  manner,  and  with 
like  effect  as  If  the  Judgment  had  been  loi- 
dered  by  the  circuit  court"  It  Is  contended 
by  appellee  that  the  judgment  on  which  this 
^ecntlon  Issued  was  rendered  by  a  Justice, 
and  that  the  mere  fact  of  It  having  been 
docketed  in  the  circuit  clerk's  office  does  not 
make  It  a  judgment  of  the  circuit  court,  and 
tbat  one  reason  why  this  Is  true  Is  that  a 
Judgment  can  be  rendered  by  a  jnstlce  of  the 
peace  for  an  amount  below  the  Jurisdiction 
of  tbe  circuit  court  which  could  be  docketed 
In  tbe  circuit  clerk's  office,  but  which  cer- 
tainly would  not  then  become  the  Judgment 
of  the  circuit  court  because  It  would  have 
no  jurisdiction  to  render  such  Judgment  It 
Is  true  It  does  not  become  the  Judgment  of 
the  circuit  court  in  the  strict  sense  of  the 
term;  but  tbe  section  Just  quoted  makes  the 


execution  Issued  thereon  by  tbe  clerk  have 
the  same  effect  as  if  the  Judgment  had  been 
rendered  by  the  circuit  court  The  execu- 
tion issued  upon  such  judgment  Is  placed 
upon  precisely  the  same  footing,  and  given 
the  same  force  and  properties,  as  executions 
issued  on  the  Judgment  of  the  circuit  court. 
The  Jurisdiction  of  circuit  courts  Is  limited 
in  actions  that  may  be  brought  therein  to  a 
minimum  of  $50  In  amount  yet  they  may 
render  Judgments  for  any  amount  less  than 
$50  If  upon  tbe  trial  or  hearing  of  a  case  in 
which  they  have  jurisdiction  it  is  found  prop- 
er to  do  so.  And  in  case  an  execution  Issued 
upon  a  Judgment  of  the  circuit  court  for  a 
less  amount  than  $60,  which  has  been  levied 
on  property  about  the  title  of  which  there 
is  doubt  or  dispute,  provision  Is  made  for 
tbe  trial  of  the  right  of  such  property  in  sec- 
tion 5,  c.  107,  Code,  which  provides  that 
"when  property  of  the  value  of  more  than 
fifty  dollars  Is  taken  under  a  warrant  of  dis- 
tress, or  when  property  of  any  value  Is  taken 
under  an  execution  issued  by  the  clerk  of 
the  court  and  any  person  other  than  the 
party  against  whom  the  process  Issued  claims 
such  property,  or  tbe  proceeds  or  value  there- 
of, tbe  circuit  court  of  the  counter  in  which 
the  property  Is  taken,  or  the  Judge  thereof 
In  vacation,  upon  the  application  of  the  offi- 
cer, when  no  Indemnifying  bond  has  ■  been 
given,  or,  If  one  has  been  given,  on  the  ap- 
plication of  tbe  person  who  claims  such 
property  and  has  given  such  suspending  bond 
as  Is  mentioned  In  the  preceding  section,  may 
cause  to  appear  before  such  court  as  well 
tbe  party  Issuing  such  process,  as  the  party 
making  such  claim;  and  such  court  may  ex- 
ercise, for  the  decision  of  their  rights,  all 
or  any  of  the  powers  and  authority  prescrib- 
ed in  the  first  section  of  this  chapter."  This 
provision  applies  to  any  execution  Issued  by 
the  clerk  of  a  circuit  court  whether  Issued 
upon  a  Judgment  rendered  by  said  court  or 
by  a  justice  and  certified  under  said  section 
118,  a  60.  The  statute  makes  the  remedy  for 
the  claimant  of  property  levied  upon  for  the 
debt  of  another  clear  and  plain.  The  writ 
of  fieri  facias  is  given  to  tbe  court  to  en- 
able It  to  enforce  Its  Judgments.  Without  it 
the  court  would  be  powerless  to  carry  Into 
effect  Its  Judgments  when  rendered.  It  will 
8TU«ly  not  be  contended  that  a  proceeding  to 
try  the  right  of  property  levied  upon  by  vir- 
tue of  a  writ  of  fieri  facias  issued  by  the 
clerk  of  a  circuit  court  upon  a  Judgment 
rendered  by  such  court  could  be  bad  before 
a  Justice,  either  under  chapter  50  or  chap- 
ter 107  of  the  Code;  and  it  is  provided  that 
an  execution  Issued  by  the  clerk  on  the  judg- 
ment of  a  justice,  duly  certified  to  him  by 
the  Justice  who  has  the  lawful  custody  of 
the  docket  In  which  such  Judgment  Is  en- 
tered, shall  be  with  like  effect  as  if  the  Judg- 
ment had  been  rendered  by  tbe  circuit  court. 
There  is  a  similar  proceeding  provided,  also, 
by  the  statute  (chapter  50,  Code)  whereby 
the  disputed  title  to  property  levied  uimn  un- 
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der  proceas  Issued  by  a  Justice  may  be  deter- 
mined In  a  Justice's  court. 

It  Is  contended  by  appellee  that  certifying 
the  Judgment  by  the  justice  to  the  clerk 
does  not  take  from  the  Justice  the  right  to 
Issue  execution  thereafter  on  the  Judgment 
from  his  docket  This  Is  a  question  that 
seems  never  to  hare  arisen  or  been  decided 
In  this  court,  and  does  not  properly  arise 
In  this  case.  In  Sholts  t.  Judges,  2  Cot7. 
S06,  It  Is  held  that  filing  the  transcript  de- 
prives the  Justice  of  any  further  control  over 
the  Judgment  See,  also,  Dleffenbach  v. 
Roch  IN.  Y.)  20  N.  E.  560,  2  L.  R.  A.  829, 
and  cases  there  cited  on  this  point  The 
plaintiff,  In  choosing  his  remedy,  should  have 
proceeded  in  the  circuit  court  of  Tucker  coun- 
ty under  chapter  107,  Code,  or  by  action  on 
the  Indemnifying  bond  taken  by  the  sheriff 
before  selling  the  property  levied  upon.  The 
latter  Is  now  the  only  remedy  left  him. 

For  the  reasons  herein  given,  the  Judgment 
of  the  circuit  court  must  be  reversed,  the  ver- 
dict set  aside,  and  the  petition  dismissed, 
without  prejudice. 


LONG  et  al.  v.  W1L.LIS  et  al. 

(Supreme  Court  of  Appeals  of  West  VirglDla. 

Nov.  30,  1901.) 

PARTIES— JUDGMENT— APPEAL— C0MMT8SI0N- 
BR'S  REPORT— BIU.— AMENDMENT. 

1.  Persons  who  are  not  parties  to  a  suit  and 
not  bound  by  the  decrees  entered  therein,  can- 
not be  prejudiced  thereby. 

2.  Where  a  commissioner's  report  is  confirmed 
without  exception,  this  court  will  not  look  into 
the  evidence  on  which  it  is  founded,  or  by 
which  it  might  be  affected,  but  will  accept  the 
findings  of  such  commissioner  as  to  all  facts  de- 
pending on  extrinsic  evidence  as  final  and  con- 
clusive. 

3.  Process  to  answer  an  amended  bill  before 
or  after  it  is  filed  is  good. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court  Harrison  coun- 
ty; J.  M.  Hagans,  Judge. 

Bill  "by  Long  &  Devers  against  George  B. 
Willis  and  others.  Decree  for  plaintiffs,  and 
defendants  appeal.     Affirmed. 

W.  S.  Meredith  and  W.  Scott  for  appd- 
lants.    John  Bassel,  for  appellees. 

DENT,  J.  Arthur  C.  Derera  and  others 
Instituted  a  chancery  suit  in  the  circuit  court 
of  Harrison  county  against  (Jeorge  B.  Wil- 
lis for  the  purpose  of  subjecting  his  curtesy 
right  In  a  certain  200-acre  tract  of  land  of 
which  his  wife,  Mary  El  Willis,  died  seis- 
ed of  an  estate  In  fee.     Such  proceedings 

were  had  thereto  that  on  the day  of 

September,  1808,  the  court  mtered  a  decree 
for  the  sale  of  such  curtesy  and  the  distribu- 
tion of  the  proceeds.  Rose  L.  Bice,  Cella 
WUlis,  Allars  Willis,  Scott  W.  Willis,  and 
Clarence  L.  Willis,  children  of  George  B. 
WlUls,  and  beirs  at  law  of  Mary  B.  WlUls, 
appeal  from  such  decree  because  the  court 
refused  to  permit  them  to  file  their  petition 


denytog  their  father's  Interest  In  sudi  land 
—First  because  their  father  only  had  a  life 
estate  therein;  and,  second,  because,  if  be 
bad,  tbey  had  held  adverse  possession  for 
more  than  10  years,  and  his  estate  was  there- 
by barred.  The  court  properly  refused  to  al- 
low such  petition  to  be  filed  against  the  ob- 
jections of  the  platotiflB,  for.  If  the  allega- 
tions thereof  are  tme,  tbe  petitioners,  not 
being  parties  thereto,  are  not  bound  by  any 
of  the  decrees  entered  to  this  suit,  and  no  in- 
terest they  may  have  In  such  land  can  be  sold. 
When  they  are  disturbed  to  their  possession, 
it  will  be  time  enough  for  them  to  complain. 
All  the  court  can  sell  Is  the  real  or  Imaginary 
toterest  of  defendant  Willis  to  such  land,  and 
the  purchaser  buys  caveat  emptor;  and.  If 
the  creditors  toterested  desire  to  have  the 
sale  made  to  that  way,  there  is  no  good  rea- 
son why  they  should  not  do  so,  as  no  one 
can  be  injured  thereby  except  themselves  if 
it  should  hereafter  turn  out  that  the  defend- 
ant Willis,  who  denies  his  title,  has  none. 
If  his  claim  be  correct  be  loses  nothtog,  and 
If  it  be  false  he  must  endure  the  loss  occa- 
sioned thereby.  So  the  petitioners  are  to  no 
wise  prejudiced  by  the  refusal  of  tbe  court 
to  permit  them  to  become  parties  to  this  salt 
tor  they  still  hold  all  their  rights  totact. 

George  E.  WlUls  also  appeals,  and  makes 
10  assignments  of  error.  The  first  Is  for  the 
refusal  of  the  court  to  allow  bis  children  to 
be  made  parties.  This  is  not  to  his  prej- 
udice. Second  is,  because  tbe  court  made  a 
clerical  mistake  to  entertog  the  deoree,  and 
directed  the  sale  of  his  life  estate  to  a  tract 
of  264  acres  of  land,  tostead  of  a  200-acre 
tracL  This  can  be  corrected  by  tbe  plead- 
ings, and  could  bare  been  corrected  <«  mo- 
tion, and  is  not  ground  for  an  appeal.  Tbe 
mistake  was  caused  by  following  the  recitals 
to  the  Reynolds  trust  deed,  instead  of  the 
bill.  Third.  Because  be  had  no  Interest  in 
such  land,  for  the  reason  that  it  was  tbe  sep- 
arate property  of  his  wife  or  her  heirs.  This 
is  not  to  his  prejudice.  Fourth.  Because  the 
record  shows  be  was  only  11:.  e  for  one-balf 
of  tbe  judgment  decreed  platotlffs.  Tbe  com- 
missioner reported  his  liability  for  the  whole 
of  It.  There  was  no  exception  thereto,  and 
the  circuit  court  confirmed  the  report  This 
court  cannot  go  behtod  it  Railroad  Go.  v. 
Vanderwerker,  44  W.  Va.  229,  28  S.  E.  829; 
Ward  V.  Ward,  21  W.  Va.  262;  Hyman  v. 
Smith,  10  W.  Va.  298.  Fifth.  Because  tbe 
evidence  shows  he  had  paid  tbe  judgment 
The  court  will  not  go  behind  the  commis- 
sioner's report.  Sixth.  Because  the  final  de- 
cree does  not  ascertain  tbe  amount  due  iilato- 
tiffs.  Both  the  reprart  and  decree  do  this, 
subject  however,  to  tbe  pro  rata  share  of  tbe 
funds  to  tbe  hands  of  the  trustee  of  Sherman 
O.  Denham.  This  is  a  mere  matter  of  cal- 
culation. The  figures  are  fully  given  by 
which  the  calculation  can  be  easily  made. 
It  is  clerical  to  Its  natnre.  Seventh.  Be- 
cause tbe  evidence  shows  all  the  liens  to 
have  been  paid.    The  oommlssioner'B  rqiort 
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settles  this  qnestlon.  Eighth.  Because  the 
court  ignored  the  evidence.  There  being  no 
exception  to  the  commissioner's  repMt,  the 
court  could  not  go  behind  it.  The  appellant 
seems  to  want  to  ignore  the  commissioner 
entirely.  He  should  have  placed  the  evidence 
before  the  commissioner,  and,  If  he  failed 
to  consider  it,  he  should  have  excepted  on 
that  account;  otherwise  the  court  must  adopt 
his  report  as  the  only  basis  for  its  decree. 
Ninth.  Because  some  of  the  same  matters 
were  in  litigation  In  another  prior  suit  still 
pending  and  undetermined.  This  was  not 
brought  to  the  court's  attention  In  any  tan- 
gible way  for  Its  action  or  consideraticm. 
Tenth.  Because  process  was  Issued  to  an- 
swer an  amended  bill  before  It  was  filed. 
This  Is  a  mere  legal  quibble,  having  no  force. 
It  makes  no  difference  whether  the  process 
Is  issued  before  or  afterwards,  so  the  par- 
ties are  duly  summoned,  and  are  afforded  a 
full  opportunity  for  defense. 

The  decree  will  be  amended  by  striking 
out  the  words  after  two  hundred,  "and  sixty- 
four  acres  of  land  conveyed  to  his  wife, 
Mary  E.  Willis,  by  H.  H.  Willis  and  wife,  by 
deed  dated  August  18th,  1879,"  and  insert- 
ing In  lieu  thereof,  "acres  of  land  conveyed 
to  his  wife,  Mary  £.  WiUls,  by  Jesse  Flow- 
ers, by  deed  dated  the  15th  day  of  Novem- 
ber, 1869,"  and,  as  eo  amended,  is  affirmed. 


CRUMRINE  et  al.  v.  CRUMBINE  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  23,  1901.) 

INVESTING  WIFE'S   FUNDS— PRESUMPTION   OF 
GIFT— EXPRESS  TRUST. 

1.  Where  a  husband  receives  funds  belonging 
to  his  wife,  ^nd  with  her  knowledge  and  consent 
invests  it  in  real  estate  In  his  own  name,  the 
law  raises  a  prima  facie  presumption  of  a  gift. 

2.  When  a  father  receives  funds  in  trust  for 
his  children,  and  invests  them  in  real  estate 
for  their  benefit,  although  he  takes  the  title  in 
his  own  name,  he  thereby  creates  an  express 

*    trust  in  their  behalf,  which  a  court  of  equity 
will  enforce. 

3.  When  funds  are  received  in  express  trust 
the  lands  In  which  they  are  invested  will  be 
regarded  as  held  under  the  same  character  of 
trust,  being  a  substitute  for  the  funds. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court  Wood  county; 
Lewis  N.  Tavenner,  Judge. 

Bill  by  Ixtrama  Crumriue  and  another 
against  Gussie  M.  Crumriue  and  others.  De- 
cree for  plaintiffs,  and  defendants  appeaL 
Affirmed. 

Sherman  Robinson,  B.  F.  Ayers,  and  Math- 
eny  &  Pedlgo,  for  appellants.  J.  V.  Blair 
and  M.  K.  Dnty,  for  appellees. 

DENT,  J.  Lorama  Crumrlne,  now  Lor- 
ama  Duty,  and  John  C.  Crumrlne,  children 
of  J.  B.  Crumrlne  and  Jennie  L.  Crumrlne, 
deceased,  filed  their  bills  In  chancery  In  the 
circuit  court  of  Ritchie  county  against  Ous- 
8le  M.  Crumrlne,  widow  of  J.  B.  Crumrlne, 


deceased,  and  her  Infant  children,  Jennie  H. 
Crumrlne  and  George  Crumrlne,  and  others, 
for  the  purpose  of  having  four  certain  prop- 
erties, to  wit  a  tract  of  85%  acres,  another 
tract  of  100  acres,  a  lot  of  1%  acres,  and  an- 
other lot  of  1  acre,  of  which  their  father, 
J.  B.  Crumrlne,  died  seised  and  possessed, 
to  be  declared  to  be  held  in  trust  In  favor 
of  the  plaintiffs.  The  circuit  court  decreed, 
on  final  hearing  of  the  cause,  that  the  1-acre 
lot  and  the  100-acre  tract  of  land  were  so 
held  In  trust  but  dismissed  the  bill  as  to 
the  other  two  tracts.  The  defendants  ap- 
peal, and  Insist  that  the  decree  should  have 
dismissed  the  bill  without  any  relief  to  the 
plaintiffs.  The  plaintiffs  nowhere  admit 
that  the  decree  is  right  as  to  the  85^acre 
tract,  biBlst  that  It  Is  right  as  to  the  100- 
acre  tract  and  the  1%-acre  tract  but  wrong 
as  to  the  acre  tract  which  they  claim  should 
have  also  been  decreed  to  them.  This  puts 
the  85)^acre  tract  entirely  out  of  considera- 
tion In  this  case.  The  1^  acres  was  pur- 
chased in  1872,  and  from  the  evidence  It  ap- 
pears to  have  been  paid  for  from  money  ad- 
vanced to  Jennie  L.  Crumrlne  shortly  after 
her  marriage,  by  her  father,  John  Collins. 
She  willingly  turned  the  money  over  to  her 
husband,  and  he  used  It  In  paying  for  the 
property,  and  took  the  deed  In  his  own 
name.  But  the  facts  and  circumstances  In- 
dicate that  it  was  with  her  knowledge  and 
consent.  Hence  a  prima  facie  presumption 
of  a  gift  arises,  which  the  testimony  ha« 
failed  to  overcome.  Her  confidence  and 
trust  In  her  husband  at  that  time  seem  to 
have  been  perfect  without  a  cloud  to  dark- 
en the  sky  of  their  matrimonial  happiness. 
There  is  no  doubt  but  what  she  gave  him 
the  money  with  full  faith  in  his  proper  dis- 
position thereof  for  their  comfort  and  felici- 
ty. She  bad  no  forebodings  at  this  time 
as  to  the  future.  If  she  could  have  lifted 
the  veil,  and  have  foreseen  another  In  the 
full  enjoyment  of  her  rights  and  position, 
the  natural  jealousy  of  the  human  heart 
might  have  caused  her  to  have  made  a  dif- 
ferent disposition  of  her  patrimony;  but  an 
all-wise  Providence,  for  His  all-wise  pur- 
poses, has  seen  fit  to  make  of  us  shortsight- 
ed creatures,  with  sanguine  hope  as  to  the 
length  of  our  days,  which  may  be  few  in 
number  and  full  of  trouble.  The  circuit 
court  committed  no  error  as  to  this  lot. 
Berry  v.  Wledman,  40  W.  Va.  36,  20  S.  E. 
817,  62  Am.  St  Rep.  806;  14  Am.  &  Eng. 
Euc.  Law,  680.  The  conclusion  reached  by 
the  circuit  court  as  to  the  other  two  lots 
appears  to  have  been  fully  Justified  by  the 
evidence.  Mrs.  Jennie  L.  Crumrlne  sold  and 
conveyed  her  Interest  In  her  father's  estate 
to  her  brother,  Creed  Collins,  on  the  Ist  day 
of  January,  1874,  (or  the  sum  of  $6,000, 
for  which  he  gave  his  note,  payable  to  J. 
B.  Crumrlne  and  wife.  Prior  to  her  death, 
which  occurred  on  the  21st  of  January,  1876, 
the  following  payments  had  been  made  on 
such  note  to  her  husband,  with  undoubted- 
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ly  her  knowledge  and  consent,  to  wit  Jan- 
uni7  5,  1875,  $1,459.24;  April  8^  1875,  1500; 
AprU  16,  1875,  $29.11.  After  her  death,  to 
wit,  on  the  19tb  day  of  April,  1879,  he  was 
paid  the  balance  due,— $4,641.47.  At  com- 
mou  law  a  husband,  being  bound  to  support 
his  wife,  was  entitled  to  all  her  property  If 
it  could  be  reduced  to  his  possession  during 
coverture.  This  has  been  changed  by  stat- 
ute so  that  now  she  receives  all  her  property 
from  whatever  source  free  and  acquit  from 
the  control  and  disposal  of  her  husband  or 
liability  for  his  debts.  This,  however,  does 
not  take  away  from  her  the  right  to  make 
gifts  to  her  husband,  nor  was  It  Intended  to 
destroy  the  mutual  confidence  and  trust  that 
should  always  exist  between  man  and  wife, 
but  It  was  to  enable  her  to  have  untrameled 
disposition  of  her  own  property,  free  from 
his  compuIsI(m.  As  to  moneys  received  by 
him  prior  to  her  death,  the  facts  and  cir- 
cumstances, Including  her  knowledge  and 
consent,  raise  a  prima  facie  presumption  of 
gift,  which  the  evidence  Is  insufficient  to 
rebut.  What  her  purpose  and  Intention  may 
have  been  as  to  the  remainder  of  the  money 
whoi  received  was  terminated  by  her  death, 
and  although  she  permitted  the  note  to  be 
made  to  herself  and  hnsband,  yet  this  was 
undoubtedly  done  in  the  expectation  that 
they  would  both  live  to  receive  payment 
and  enjoyment  of  the  amount  The  evi- 
dence shows  that  J.  B.  Orumrlne  perfectly 
understood  the  matter,  and  received  the 
money  in  trust  for  the  benefit  of  her  chil- 
dren. By  Inheritance,  he  was  entitled  to  the 
one-third  thereof,  and  the  plaintiffs  each  to 
one-third.  As  to  the  100-acre  tract  there  can 
be  no  question,  for  he  acknowledged  at  va- 
rious times  that  the  children's  money  pur- 
chased it,  and  he  intended  it  for  them;  thus 
plainly  creating  an  express  trust  therein  for 
their  benellt.  As  to  the  acre  lot  it  Is  also 
shown  that  It  was  paid  for  with  the  money 
coming  from  his  wife's  estate.  But  It  Is 
argued  that  this  may  ha\ie  been  his  own 
share  that  he  invested  therein,  and  that  he 
used  his  children's  portion  in  defraying  the 
expenses  of  his  family,  or  squandered  and 
wasted  It  The  law  never  presumes  a  trus- 
tee guilty  of  a  breach  of  trust,  but  always 
throws  around  htm,  If  possible,  the  presump- 
tion of  honesty  in  all  his  dealings.  It  would 
therefore  raise  the  presumption  In  his  favor 
that  in  the  discharge  of  his  trust  he  Invested 
his  children's  portion  in  the  property,  where 
It  would  be  held  safe  for  them,  and  that 
he  otherwise  used  his  own  share,  as  he 
had  the  right  to  do.  To  destroy  this  pre- 
sumption and  hijure  the  reputation  of  the 
deceased  devolves  on  those  who  would  profit 
thereby.  While  counsel  in  argument  would 
impeach  the  reputation  for  integrity  of  the 
deceased,  neither  the  law  nor  the  evidence 
sustains  their  contention.  He  received  the 
money  in  trust  for  his  children,  invested  for 
their  benefit,  though  taking  title  in  his  own 
name,  and  always  acknowledged,  and  never 


denied,  the  trust  In  such  a  case  It  is  not 
necessary  to  raise  an  implied  trust  bat  the 
trust  Is  made  express  by  the  admissions  of 
the  tmstee.  To  such  a  trust  the  statute  of 
limitations  would  not  apply  until  the  trust 
was  denied  by  the  trustee,  or  until  his  death. 
Woods  V.  Stevenson,  43  W.  Va.  149,  27  S. 
E.  309.  If  the  trustee  put  improvements  on 
the  property  with  his  own  funds,  and  thus 
commingled  his  funds  with  those  of  his 
children,  It  devolves  upon  those  claiming  ad- 
versely to  show  this  fact  and  separate  the 
funds.  Webb  v.  BaUey,  41  W.  Va.  468.  23 
8.  E.  644.  The  plaintlfTs,  behig  entiUed  to 
the  property  at  the  death  of  their  father,  are 
oitltled  to  the  rents  and  profits  since  accra- 
Ing. 

A  careful  consideration  of  the  record  lo 
this  case  leads  to  the  conclusion  that  the  cir- 
cuit court  reached  a  determination  Jost  and 
fair  to  all  the  parties  in  Interest  and  one 
well  worthy  of  complimmt  The  decree  is 
therefore  afiirmed. 


PITTINGBE  et  al.  v.  MARSHALL  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  23,  1901.) 

MEMBER  OP  LBQISLATVRE^-PRIVIIiBaB-AC- 
TIONS  AQAINBT— HBARINQ. 

1.  Where  a  chancery  cause  is  referred  to  a 
commissioner  to  settle  the  accounts  of  a  trustee 
who  Is  a  member  of  the  legislature,  it  is  irreg- 
ular and  illegal  for  such  commissioner  to  pro- 
ceed to  take  proof,  settle  and  determine  snch 
accounts,  during  the  absence  of  such  legislator, 
in  attendance  on  the  session  of  the  iegislatare, 
and  for  one  day  for  every  20  miles  he  is  neces- 
sarily compelled  to  travel  in  going  to  and  re- 
taming  from  such  session. 

2.  The  trials  of  civil,  criminal,  and  chancery 
suits  are  all  Included  within  the  inhibitions  of 
section  5,  c.  12,  Code. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Hancock  county; 
H.  C.  Hervey,  Judge. 

BlU  by  John  F.  Fittinger  and  P.  A.  Pugh. 
executors,  against  Oliver  S.  Marshall  and 
others.  Decree  for  plaintiffs,  and  defendants 
appeal.    Reversed. 

John  R.  Donehoo,  for  appellants.  E.  A. 
Hart  for  appellees. 

DENT,  J.  Oliver  S.  Marshall  complains 
of  certain  decrees  rendered  against  him  by 
the  circuit  court  of  Hancock  county  Id  a 
certain  chancery  suit  therein  pending  where- 
in John  F.  Plttlnger  and  P.  A.  Pugh,  execu- 
tors, were  plaintiffs  and  Marshall  and  others 
were  defendants.  The  suit  was  Instituted 
September  rules,  1808,  for  the  purpose  of  re- 
quiring Marshall,  as  trustee  In  certain  deeds 
of  trust  executed  by  Abraham  Pittinger,  se- 
curing certain  debts,  to  render  an  account 
of  the  proceeds  of  the  sale  under  said  trusts, 
and  pay  over  the  balance  due  to  the  plalntlll^, 
as  executors  of  the  last  will  and  testament 
of  said  Abraham  Pittinger,  deceased.  On  the 
9th  day  of  November,  1898,  an  order  of  refer- 
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«nce  was  entered  by  default.  The  commis- 
sioner gave  notice  by  publication  tbat  on  the 
26th  day  of  January,  1S99,  he  would  proceed 
to  execute  such  reference.  He  then  proceed- 
ed to  execute  the  reference^  and  continued 
the  same  from  time  to  time  until  the  16tb 
day  of  March,  1890,  when  be  completed  the 
same.  On  the  8th  day  of  April,  1899,  the 
court  heard  the  cause  on  the  Commissioner's 
report  and  the  exceptions  thereto  of  the  de- 
fendants O.  S.  Marshall  and  Ellen  PIttlnger, 
overruled  the  exceptions,  and  entered  a  de- 
cree against  Marshall  for  the  sum  of  $738 
and  the  costs  of  the  suit  On  the  22d  day  of 
May,  1809,  Marshall,  after  notice  to  the  plain- 
tUCa,  moved  the  court  to  correct  the  decrees 
in  tiie  cause  for  errors  of  law  on  the  face 
thereof,  and  the  other  proceedings  therein. 
The  court  overruled  the  motion  on  the 
grounds  that  the  final  decree  was  not  a  de- 
cree by  default,  and  hence  it  was  beyond  the 
power  of  the  court  to  make  the  correction  of 
errors  existing  prior  thereto.  While  the  de- 
fendant Marshall  filed  no  answ^,  but,  hav- 
ing appeared  and  filed  exceptions  to  the  com- 
missioner's report,  the  decree  overruling  such 
exceptions  cannot  be  considered  as  on  a  bill 
tal^en  for  ccmfessed,  but  is  an  adjudication 
between  the  parties  that  cannot  be  corrected 
otherwise  than  by  appeal.  Watson  v.  Wlg- 
glnton,  28  W.  Ya.  S33.  Hence  the  court  com- 
mitted no  error  in  overruling  the  motion  to 
correct  this  decree,  for  it  could  not  s}t  in  re- 
view ot  Its  own  conduBlons.  The  question 
then  presents  Itself  as  to  whether  the  court 
erred  in  overruling  the  exceptions  to  the  com- 
missioner's report  The  second  of  these  ex- 
ceptions is  the  most  Important  and  should 
be  first  considered.  If  sustained,  the  decree 
must  be  reversed.  The  other  exceptions  re- 
lating to  the  evidence  and  findings  of  the 
commissioner  will  thereby  be  rendered  unim- 
portant, as  the  commissioner's  report  will 
have  to  be  wholly  vacated  and  annulled. 
The  exception  Is  as  follows:  "Because  at  the 
time  advertised  for  talking  testimony  it  was 
Impossible  for  him  (Marshall)  to  be  present 
and  that  he  had  no  notice  of  any  adjourn- 
ment Owing  to  his  public  duties  as  a  mem- 
ber of  the  legislature,  It  was  impossible  to 
give  any  private  business  attention  from  the 
10th  day  of  January  to  the  beginning  of  the 
term  of  this  court"  The  session  of  the  leg- 
islature began  on  the  10th  day  of  January, 
1880,  and  lasted  until  the  last  of  February. 
45  days.  The  sittings  of  the  commissioner 
began  on  the  26th  day  of  January,  and  he 
dosed  his  report  on  the  16th  day  of  March. 
So  that  during  almost  the  whole  session  of 
the  legislature  the  commissioner  was  enga- 
ged  In  taking  testimony  and  making  up  his  re- 
port Mo  notice  was  served  on  Marshall,  but 
tbe  matter  was  carried  on  In  his  absence  by 
pnUication.  Mr.  Marshall  was  a  senatw, 
and,  as  the  court  Judicially  Imows,  was  presi- 
dent of  the  senate,  oigaged  In  discharging 
his  public  duties  at  the  capltol  of  the  state. 
It  there  was  no  law  on  the  subject  comity 


between  tbe  different  branches  of  the  state 
government  should  have  been  sufBcient  to 
have  prevented  adverse  personal  action 
against  lilm  while  engaged  In  the  discharge 
of  his  public  duties.  Section  5,  c.  12,  Code, 
provides  that:  "Any  suit  may  be  commen- 
ced and  prosecuted  against  a  member  of  the 
legislature,  If  his  person  be  not  taken  Into 
custody  or  imprisoned.  But  no  trial  shall 
be  bad  or  Judgment  rendered  In  any  such 
suit  nor  shall  any  execution  or  attachment 
be  levied  upon  the  property  of  such  member 
during  the  sessions  of  the  legislature  and  for 
one  day  for  every  twenty  miles  he  is  neces- 
sarily compelled  to  travel  in  going  to  and 
returning  from  such  session."  The  object  of 
this  enactment  was  to  relieve  the  member 
of  the  legislature  during  Its  sessions,  and  a 
reasonable  time  before  and  after,  from  com- 
pulsory attention  to  private  business  by  any 
suit  of  any  character  that  would  Interfere 
with  bim  in  the  discharge  of  his  public  du- 
ties. The  merfe  service  of  process  or  steps 
In  the  prosecution  of  a  suit  which  would 
not  require  the  presence  or  personal  atten- 
tion of  the  legislator  was  exempted,  but  when 
It  came  to  a  trial  of  a  matter  In  which  lie 
was  personally  Interested,  whether  t>efore  a 
commissioner  or  otherwise,  which  required 
his  personal  presence  and  attention,  it  is 
forbidden  by  the  statute  for  the  period  lim- 
ited therein.  If  such  were  not  the  law,  a  leg- 
islator could  be  so  embarrassed  and  harassed 
as  to  be  wholly  unfitted  for  the  discharge 
of  his  public  duties,  or  he  could  be  entirely 
detained  away  from  the  sessions  of  the  leg- 
islature, to  the  great  detriment  of  tbe  public 
interests  and  the  hindrance  pf  its  business. 
If  he  chose  to  serve  the  public,  he  might  be 
made  to  suffer  great  private  loss.  In  the 
case  of  McPherson  v.  Nesmith,  3  Orat  237, 
the  court  of  appeals  of  Virginia,  under  a 
statute  similar  In  substance,  set  aside  an 
office  Judgment  against  a  member  of  the  leg- 
islature. In  the  present  case  the  commis- 
sioner, without  personal  service  of  notice, 
and  in  bis  al>sence,  during  the  session  of 
tbe  legislature,  when  it  was  impossible  for 
him  to  be  present  without  wholly  neglecting 
the  discli^rge  of  his  public  duties,  proceeds 
to  hear  evidence,  settles  his  accounts,  finds  a 
large  balance  due  from  him  as  a  trustee, 
and  reports  the  same  to  court  without  af- 
fording him  the  opportunity  of  a  hearing. 
At  the  next  term  of  court  he  excepts  to  the 
commissioner's  report  for  this  reason,  and  the 
court  overrules  the  exception,  and  decrees 
against  him  according  to  such  finding.  The 
finding  of  the  commissioner  Is  Just  as  much 
within  the  purview  and  intention  of  the  stat- 
ute as  any  other  trial.  It  is  therefore  irreg- 
ular and  illegal,  and  should  have  been  set 
aside  by  the  court 

For  this  reason  alone  the  decree  of  the 
8th  day  of  April,  1800,  ia  reversed,  the  ex- 
ception to  the  commissioner's  report  is  sus- 
tained, and  the  report  set  aside  and  annulled, 
and  this  cause  Is  remanded  to  the  circuit 
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court,  wltb  leave  to  said  Maretaall  to  make 
such  appearance  and  defense  to  such  suit  as 
may  be  proper  and  right,  and  that  the  same 
be  further  proceeded  In  according  to  the 
rules  and  principles  governing  courts  of  eq- 
uity. 


BOARD  OF  EDUCATION  OF  BBVBRLT 

DIST.  et  aL  v.  WARD  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  7,  1901.) 

AFPEALABLB   ORDER. 

An  ex  parte  order  making  allotvances  to 
an  attorney  for  legal  services  oat  of  funds  in 
the  control  of  the  court  is  uonappealable.  It 
erroneous,  the  proper  remedy  to  correct  it  is 
by  motion  in  the  lower  court. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Randolph  conn- 
ty;  John  Homer  Holt,  Judge. 

Application  by  the  board  of  education  of 
the  district  of  Beverly  and  others  against 
Jacob  O.  Ward  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeaL    Dismissed, 

E.  D.  Talbott  and  J.  L.  Wamsley,  for  ap- 
pellants.   W.  H.  Cobb  and  C.  W.  Maxwell, 

for  appellees. 

DENT,  J.  The  boards  of  education  of  tbe 
various  districts  of  Randolph  county  ap- 
peal from  tbe  following  decree:  "And  the 
court,  now  proceeding  to  ascertain  and  make 
an  allowance  to  C.  H.  Scotti  attorney  for 
the  lx>ard  of  education  of  tbe  district  of 
Valley  Bend,  the  district  of  HnttonsvIUe, 
the  district  of  Mingo,  the  district  of  Middle 
Fork,  the  district  of  Leadsville,  the  district 
of  New  Interest,  the  district  of  Beverly,  and 
the  district  of  Dry  Fork,  in  this  county,  for 
his  services  In  prosecuting  suits  in  their 
names  against  Jacob  B.  Ward,  late  sheriff 
of  this  county,  and  his  sureties,  and  collect- 
ing the  money  upon  the  Judgment  obtained 
by  said  boards  of  education,  doth  adjudge, 
order,  and  decree  that  the  said  Scott  is  en- 
titled to  retain,  of  his  collections,  15  per 
cent,  thereof;  and  in  the  case  of  the  board 
of  education  of  the  district  of  Beverly,  as 
appears  from  said  report,  all  the  money  has 
been  paid  to  it;  of  his  collections  he  Is  to 
be  paid  $163.^2;  and  that  the  district  of 
Leadsville  lus  been  paid  In  full,  and  he  is 
entitled  to  be  paid  by  it  the  sum  of  $18.90; 
and  that  for  the  district  of  Valley  Bend, 
from  tbe  collections  made  by  the  said  Scott, 
he  Is  allowed  to  retain  the  sum  of  $58.53; 
and  that  for  tbe  district  of  New  Interest, 
from  the  collections  made  by  the  said  Scott, 
he  is  allowed  to  retain  tbe  sum  of  $102.00; 
that  for  tbe  district  of  Dry  Fork,  from  the 
collections  made  by  the  said  Scott,  he  is  al- 
lowed to  retahi  the  sum  of  $236.32;  that 
for  the  district  of  Middle  Fork,  from  the 
collections  made  by  the  said  Scott,  he  is  al- 
lowed to  retain  the  sum  of  $138.09;  that  for 
tbe  district  of  Huttonsville,  from  the  collec- 


tions made  by  tbe  said  Scott,  he  is  allowed 
to  retain  the  sum  of  $124.62;  that  for  the 
district  of  Mingo,  from  the  collections  made 
by  the  said  Scott,  he  is  allowed  to  retain  tbe 
sum  of  $246.88."  Errors  assigned  are  as 
follows:  "Petitioners  insist  that  it  was  er- 
rw  in  the  circuit  court  of  Randolph  county 
to  allow  the  said  Scott  in  said  suits  any 
sum  whatever  other  than  the  commissions 
and  docket  fees,  as  almost  all  the  time  be 
was  engaged  In  said  litigation  be  was  the 
prosecuting  attorney  for  the  county  of  Ran- 
dolph, and  as  such  it  was  his  duty  under  the 
law  to  prosecute  said  suits;  that  it  was  er- 
ror in  said  court  to  decree  to  said  Scott 
$163.82  against  the  district  of  Beverly,  as 
there  were  no  pleadlng^s  bi  the  causes  to 
Justify  the  court  In  settling  any  controver- 
sy between  the  said  Scott  and  said  district 
of  Beverly  as  to  the  fees.  If  any,  he  was  en- 
titled to  receive^  as  the  entire  amount  due 
to  said  district  of  Beverly  was  assigned 
to  the  said  Barlow  while  Scott  was  yet  pros- 
ecuting attorney;  tliat  it  was  error  in  the 
said  court  to  decree  against  the  district  of 
Leadsville,  In  favor  of  said  Scott,  $18.90: 
that  It  was  error  in  said  court  by  its  decree 
to  allow  the  said  Scott  to  retain  out  of  the 
district  of  Valley  Bend,  $58.52,  out  of  the 
mcmey  due  the  district  of  New  Interest, 
$102.00;  out  of  the  money  due  the  district 
of  Middle  Fork,  $138.09;  out  of  the  money 
due  the  district  of  Dry  Fork,  $236.32;  out 
of  the  money  due  the  district  of  Huttons- 
vlUe,  $124.02;  out  of  the  money  due  the 
district  of  Mingo,  $246.88;  that  it  was  er- 
ror In  said  circuit  court  not  to  order  and 
decree  that  the  'said  Scott,  as  one  of  said 
special  commissioners,  should  pay  to  said 
several  districts  the  amount  of  money  in 
his  hands  due  to  each  of  them,  as  shown  in 
the  report  of  Commissioner  Baker." 

This  order,  being  ex  parte,  is  nonappeal- 
able. If  the  various  boards  of  education 
deem  themselves  aggrieved  by  it,  their  prop- 
er remedy  Is  by  motion  In  the  circuit  court 
where,  if  erroneous,  it  can  be  corrected. 
Brast  ▼.  Oil  Co.,  46  W.  Va.  618,  S3  S.  R  302; 
2  Enc  PI.  &  Prac.  96. 

The  appeal  is  therefore  dismissed,  as  im- 
providently  awarded. 


LAWSON  et  aL  v.  KIBCHNER. 

(Supreme  Ciourt  of  Appeals  of  West  Virginia. 
Nov.  30,  1901.) 

DEBT  TO  INFANT-ACTION  BY  NEXT  FRIBND— 
OIL  LEASE-CONSTRUCTION. 

1.  Where  a  debt  or  demand  is  payable  to  in- 
fants, suit  therefor  is  properly  brought  in  their 
names  by  their  next  friend,  although  the  money, 
when  recovered,  goes  to  their  guardian. 

2.  An  oil  lease  for  oil  and  gas  poiposes  is  a 
conveyance  or  sale  of  an  interest  in  land,  con- 
ditional and  contingent  on  the  discovery  and 
redaction  to  possession  of  the  oil  or  gas. 

3.  A  person  who  accepts  an  oil  or  gas  lease, 
with  a  stipulation  therein  contained  to  pay  a 
monthly  rental  until  a  well  is  completed,  or  on- 
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tn  the  expiration  of  •  certain  fixed  term,  la 
bonnd  to  pay  aaeh  rental,  although  he  does  not, 
within  Buch  term,  enter  upon  the  land  and  com- 

Slete  such  well,  unless  he  was  prevented  from 
oing  80  hj  the  plaintiffs,  and  not  by  mere  per- 
sonal default. 
(Syllaboa  by  the  Court) 

Error  ta  circuit  court,  Tyler  county;  G.  W. 
Farr,  Judge. 

Action  by  Harvey  liawsoa  and  others 
against  W.  B.  Klrchner.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Kngle  &  Rlggle,  for  plaintiff  in  error. 
Pugb  &  Pugh,  J.  V.  Blair,  and  0.  R.  Martin, 
for  defendants  in  oror. 

DENT,  J.  W.  B.  Eirchner  complains  of  a 
Judgment  of  the  circuit  court  of  Tyler  county 
rendered  against  him  on  the  20th  day  of 
August,  1900,  for  the  sum  of  $4,873.89,  with 
interest  and  costs,  at  the  suit  of  Harvey 
Lawson,  an  adult,  who  sues  in  bis  own  right, 
and  Ella  Lawson,  Maggie  Lawson,  James 
Lawson,  and  Calvin  Lawson,  Infants,  who 
sue  by  0.  P.  Tustin,  their  next  friend.  The 
questions  presented  are  as  follows:  First, 
that  the  suit  was  Improperly  brought  In  the 
name  of  the  infants  by  their  next  friend,  but 
it  should  have  been  brought  in  his  name  as 
guardian;  second,  that  the  decree  of  the  cir- 
cuit court  authorizing  the  leasing  of  tbe  land 
for  oil  purposes  was  void,  for  the  reason  that 
tbe  statute  authorized  the  court  to  sell,  and 
not  to  lease;  third,  tbat  the  defendant  did 
not  agree,  and  is  not  bound  by  the  convey- 
ance of  August  20,  1896,  made  to  him  by  C. 
P.  Tustin,  guardian  of  the  plaintiffs,  to  pay 
the  rental  therein  stipulated  to  be  paid,  and 
for  wbich  this  suit  is  brought  These  ques- 
tions were  raised  by  demurrer  to  the  declara- 
tion, pleas  tendered,  and  motion  to  set  aside 
the  verdict  The  decree  confirming  tbe  lease 
Is  as  follows:  "This  cause  came  on  this 
19tta  day  of  August,  1895,  to  be  finally  heard 
iiimn  the  papers  formerly  read,  orders  here- 
tofore made  herein,  and  upon  the  report  of 
C.  P.  Tustin,  guardian  of  the  infant  defend- 
ants, Harvey  Lawson,  Ella  Lawson,  Maggie 
liawson,  James  Lawson,  and  Calvin  Lawson, 
of  the  sale  made  by  him  of  the  Interests  of 
said  Infants  in  the  undivided  seven-eighths 
of  all  the  oil  and  in  all  of  tbe  gas  in  and 
imderljring  the  tract  of  96  acres  of  land  in 
tbe  petition  In  this  proceeding  mentioned  and 
described,  from  which  report  it  appears  to 
court  tbat  said  guardian  did,  on  the  17tb  day 
of  August,  1895,  sell  at  private  sale  the  in- 
terests of  said  Infants  in  the  undivided  seven- 
eighths  of  the  oil,  and  in  all  of  tbe  gas,  in 
and  underlying  the  said  premises,  to  W.  B. 
Klrchner,  for  tbe  term  of  two  years  and  as 
much  longer  as  oil  or  gas  is  found  In  paying 
quantities,  for  the  sum  of  $2,471.48  cash  In 
band  paid  by  said  purchaser,  reserving  to 
said  Infants  the  usual  royalty  of  one-eighth 
of  five-sevenths  of  all  tbe  oil  obtained  from 
said  premises  produced  in  the  crude  state,  the 
same  to  be  set  apart  In  the  pipe  lines  running 


said  petroleum  to  credit  and  for  tbe  benefit 
of  said  infants,  the  said  Infants  to  fully  use 
and  enjoy  said  premises  for  the  purposes  of 
Ullage,  exc^t  such  part  as  may  be  necessary 
for  such  mining  purposes  and  a  right  of  way 
over  and  across  said  premises  to  the  place  of 
mining  and  operating,  the  purchaser  not  to 
put  down  any  well  or  wells  on  tbe  said  prem- 
ises within  ten  rods  of  the  buildings  now  on 
said  premises  without  the  consent  of  Ixtth 
parties,  and  for  the  further  consideration 
that  the  said  W.  B.  Klrchner  shall  pay  to 
said  infants  a  monthly  rental  of  one  dollar 
and  seventy-elgbt  and  four-seventh  cents  per 
acre  from  this  date,  the  first  of  said  rentals 
to  become  due  on  the  13th  day  of  September, 
1805,  and  on  the  13th  day  of  each  month 
thereafter,  until  a  well  is  completed  on  said 
premises,  or  until  tbe  expiration  of  said  term 
of  two  years,  and  for  the  consideration  also 
that  the  said  purchaser  pay  to  said  Infants 
the  sum  of  $214.28  per  annum  for  the  gas 
from  each  well  on  said  land  when  utilized 
off  the  premises,  and  the  said  Infants  to  have 
gas  for  domestic  purposes  after  supplying 
the  boilers  on  the  premises  for  drilling  and 
pumping  purposes,  the  said  purchaser  to  have 
the  privilege  to  lay  all  necessary  pipe  lines, 
and  to  erect  all  necessary  bnfidings,  for  said 
mining  purposes,  and  the  right  to  remove  all 
machinery,  fixtures,  engines,  boilers,  tanks, 
stations,  structures,  offices,  and  buildings 
placed  on  said  land  by  the  purchaser,  and 
there  being  no  objections  or  exceptions  to 
said  report,  the  same  is  approved  and  said 
sale  confirmed.  It  is  therefore  adjudged,  or- 
dered, and  decreed  that  said  C.  P.  Tustin, 
guardian  as  aforesaid,  do  make  and  deliver 
to  said  W.  E.  Klrchner,  on  behalf  of  said 
Infant  defendants,  a  deed  for  their  interests 
in  the  undivided  seven-eighths  of  the  oil,  and 
in  all  of  the  gas,  In  and  underlying  said  tract 
of  96  acres  of  land,  in  accordance  with  the 
terms  shown  by  said  report  and  this  decree. 
It  Is  further  adjudged,  ordered,  and  decreed 
that  said  guardian  be  and  is  hereby  author- 
ized and  directed  to  apply  sufficient  of  the 
proceeds  of  the  sale  of  the  interests  of  tbe 
said  wards  in  the  oil  and  gas  In  and  underly- 
ing said  tract  of  96  acres  of  land  to  the  pay- 
ment of  the  proportionate  shares  of  said  In- 
fants of  the  Indebtedness  of  W.  S.  Lawson, 
deceased.  It  is  further  adjudged,  ordered, 
and  decreed  that  the  costs  of  this  proceed- 
ing, to  be  taxed  by  the  clerk  of  this  court. 
Including  a  fee  of  $3.00  to  C.  B.  Martin, 
guardian  ad  litem  to  said  Infants,  also  a  fee 
of  $2.50  to  C.  P.  Tustin,  guardian,  for  making 
said  deed,  be  paid  equally  by  said  infants. 
And  this  proceeding  is  dropped  from  the 
docket**  The  conveyance  or  lease  in  the 
shape  of  a  deed  poll  follows  tbe  decree  strict- 
ly. The  lease  stipulates  that  the  rentals 
should  be  paid  to  the  Infanta,  and  not  to  tbe 
guardian.  Hence  the  infants,  and  not  the 
guardian,  had  the  right  to  sue  for  the  same 
In  the  manner  pointed  out  by  tbe  law.  Tbe 
lease  was  not  one  the  guardian  had  the  right 
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to  make,  except  by  the  direction  and  under 
the  authority  of  the  circuit  court  It  had 
been  better  if  the  circuit  court  had  required 
the  lessee  to  give  bond  and  surety  for  the 
prompt  i>ayment  of  the  monthly  rentals,  and 
then  the  questions  here  presented  would  not 
have  arisen.  The  court  could  have  required 
tbe  rentals  paid  to  the  guardian  Instead  of  to 
the  infants,  and  he  could  have  instituted  suit 
In  his  own  name,  but,  being  made  payable  to 
the  infants,  the  suit  was  properly  brought. 
The  guardian  was  not  responsible  for  these 
rentals  until  they  were  reduced  to  his  pos- 
session, and  In  the  meantime  he  might  die, 
resign,  be  removed,  or  the  children,  as  one 
ot  them  did,  come  of  age,  and  there  Is  no 
way  provided  by  law  to  continue  or  rcTive 
the  suit  in  their  names  bad  the  suit  been 
brought  in  the  name  of  the  guardian.  Bur- 
dett  V.  Cain,  8  W.  Va.  282,  285,  287.  The 
second  objection,  that  the  court  was  without 
the  power  to  lease,  but  could  only  sell  in- 
fants' real  estate,  or  some  portion  thereof,  la 
met  by  the  fact  that  the  lease  of  a  tract  of 
land  for  oil  and  gas  purposes  Is  a  conditional 
contingent  sale  of  the  oil  and  gas  In  place; 
that  Is,  real,  estate.  Williamson  v.  Jones,  39 
W.  Va.  231,  19  S.  E.  436,  2S  L.  R.  A.  222; 
Wilson  T.  Youst,  43  W.  Va.  826,  28  S.  E. 
781,  39  L.  R.  A.  292.  Tbe  title  is  inchoate 
and  dependent  on  the  finding  of  tbe  oil  and 
gas  by  the  purchaser  in  a  limited  number  of 
days.  The  sale  never  becomes  absolute  and 
fully  consummated  until  the  conditions  there- 
of are  fulfilled  and  the  contingency  on  which 
consummation  depends  happens,  and  If  they 
fail,  by  reason  of  the  default  of  the  pur- 
chaser, the  sale  Is  at  an  end.  Steelsmith  v. 
OarUan,  45  W.  Va.  27,  29  S.  E.  978,  44  L.  R. 
A.  107.  While  it  is  a  sale  of  real  estate,  so 
far  as  the  lessors  are  concerned,  it  is  only  of 
such  part  thereof  as  the  lessee  may  be  able 
to  find  and  convert  into  personalty.  But  It 
to  such  a  sale  as  only  the  court  can  make  and 
the  guardian  cannot  make,  except  under  tbe 
direction  and  authority  of  the  court.  During 
the  life  of  tbe  lease  the  lessee  has  such  an 
interest  in  the  oil  and  gas  in  place  that  be  can 
prevent  any  other  person,  even  the  owner 
of  the  land,  from  committing  waste  by  the 
extraction  of  such  oil  or  gas.  Trees  v.  Oil 
Co.,  47  W.  Va.  107,  34  S.  E.  933.  Hence  we 
must  bold  that  tbe  lease  in  this  case  was  a 
sale  of  the  oil  and  gas  in  place,  conditioned 
«n  the  contingency  of  the  lessee  finding  the 
same  in  a  limited  time  and  converting  them 
into  personalty  by  reduction  to  actual  posses- 
sion and  control. 

The  last  objection  la  that,  the  defendant 
never  having  signed  tbe  lease  or  convey- 
ance, and  never  having  entered  upon  or 
token  actual  possession  of  the  property,  he 
cannot  be  held  liable  for  the  rentals  reserv- 
ed. He  permitted  the  court  to  confirm  the 
sale  to  him,  accepted  the  conv^ance,  placed 
it  on  record,  paid  the  purchase  price  nud 
one  month  rental,  and  raised  no  objection 


thereto  in  any  manner  until  the  two-years 
limit  had  expired.  In  3  Devi.  Deeds,  i  1074, 
it  to  said:  "Tbe  principle  is  well  settled 
that  where  one  by  deed  poll  grants  land  and 
conveys  any  right,  title,  or  interest  in  real 
estate  to  another,  and  where  there  is  any 
money  to  be  paid  by  tbe  grantee  to  the 
grantor,  w  any  other  debt  or  duty  to  be 
performed  by  the  grantee  to  tbe  grantor, 
or  for  his  use  and  benefit,  and  tbe  grantee 
accepts  the  deed  and  enters  on  tbe  estate, 
the  grantee  becomes  bound  to  make  such 
payment  or  perform  such  duty,  and,  not  hav- 
ing sealed  the  instrument,  he  is  not  bound 
by  It  as  a  deed;  but  it  l)eing  a  duty,  the 
law  implies  a  promise  to  perform  it  upon 
which  promise,  in  case  of  failure,  assump- 
sit will  lie."  The  defendant  admits  this  to 
be  tbe  law,  but  claims  that  he  never  enter- 
ed on  the  estate.  The  plaintifts  in  no  wise 
hindered  him  from  so  doing.  If  they  In  any 
manner  prevented  him  from  enjoying  the 
same  his  defense  to  their  action  would  have 
been  well  founded.  They  did  not  do  so. 
He  held  them  bound  for  two  years,  and, 
they  being  bound  by  the  conveyance,  he  was 
also  bound  thereby.  It  to  not  shown  in  evi- 
dence that  he  was  prevented  by  anybody 
from  a  full  enjoyment  of  the  estate  convey- 
ed. If  he  did  not  have  possession  it  was 
bis  own  fault  Tbe  so-caUed  rental  in  thto 
case  is  not  reserved  for  his  enjoyment  of 
the  estate,  as  in  an  ordinary  lease  of  realty. 
But  It  is  compensation  or  commutation  mon- 
ey for  bis  neglect  to  enjoy  it  and  at  the 
same  time  preventing  the  plaintiffs  from 
conveying  the  right  to  the  enjoyment  there- 
of to  some  one  else  for  the  stipulated  period 
of  two  years.  His  agreement  to  to  pay  the 
monthly  rental  until  a  well  is  completed, 
or  until  tbe  expiration  of  the  term  of  two 
years.  As  soon  as  be  entered  upon  the  en-  j 
Joyment  of  the  lease  and  completed  a  well,  ' 
tbe  rental  was  to  cease,  but  if  be  failed 
to  enter  and  complete  a  well  the  rental  was 
to  continue  until  the  expiration  of  Uto  two- 
years  term.  So  the  rental  was  not  for  the 
actual  use  or  enjoyment  of  tbe  estate,  but 
was  compensation  to  the  plaintiffs  for  giv- 
ing him  the  period  of  two  years  in  which 
to  enter  and  enjoy.  It  was  a  matter  of 
speculation  on  his  part  In  which  he  took 
the  risk  of  paying  the  rentals  or  entering 
and  enjoying.  It  seems  now  a  hard  con- 
tract to  perform,  yet  lie  prevented  the  plain- 
tiffs for  the  period  of  two  years  from  mak- 
ing sale  to  some  one  else  with  whom  they 
might  have  had  better  terms  and  enjoyed 
greater  profits,  or  might  have  had  their 
lands  fully  explored  and  developed.  What 
riches  may  lie  under  them  no  one  can  tril, 
although  exploration  thereof  may  produce 
many  dry  holes.  The  plaintiffs  lived  up  to 
their  contract  and  the  court  cannot  relieve 
the  defendant  from  the  performance  of  bis 
as  It  is  written. 
The  Judgment  is  atlirmed. 
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TiEWIS  ▼.  CRANE  et  «L 
(Supreme  Ooort  of  Appeals  of  West  Virginia. 
Not.  23,  1901.) 
DEBT  DUX  PARTNaaSHIP— APPUOATION. 
A  debtor  of  a  partnership  cannot  apply  liia 
indebtedness  to  pay  a  debt  dne  him  &om  a 
member  of  the  firm  indiridually  to  the  preju- 
dice of  firm  creditors. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Cabell  county; 
K.  S.  DoolitUe,  Judge. 

BUi  by  R.  A.  LewU  against  R.  H.  Prltch- 
ard,  C.  Crane,  and  others.  Decree  for  de- 
feudants,  and  plaintiff  appeals.    Keversed. 

Vinson  &  Thompson,  K.  M.  Watts,  and  T. 
J.  Bryan,  for  appellant  Campbell,  Holt  & 
Campbell,  for  aj^iellees. 

BRANNON,  P.  On  the  22d  of  August, 
18U5,  B.  A.  Lewis  &  Co.,  a  partnership,  and 
C  Oane  &  Co.,  a  corporation,  made  a  writ- 
ten agreement  by  which  Lewis  &  Co.- sold 
Graue  &  Co.  all  the  oak  and  poplar  which 
should  be  cut  by  Lewis  &  Co.  and  put  on  the 
banlis  of  Big  Ugly  cre^.  In  Lincoln  county, 
and  delivered  at  the  mouth  of  Guyan  river 
op  to  the  Ist  day  of  April,  188C.  The  con- 
tract says  that:  "When  delivered  on  the 
banks  of  said  creek,  the  said  logs  ore  to  be 
branded  with  R.  L.  brand,  which  Is  to  be 
known  as  C.  Crane  &  Company's  brand,  and 
tt  Is  expressly  understood  and  agreed  that 
upon  said  delivery,  measurement,  and  brand- 
ing of  said  timber  on  the  banks  of  said  creek 
as  aforesaid  the  title  thereto  shall  pass  to 
and  be  in  the  said  C.  Crane  &  Company. 
The  said  C.  Crane  &  Company  agrees  to 
pay  unto  the  said  R.  A.  Lewis  &  (Company 
the  price  of  7  cents  per  cube  for  said  timber 
as  measured  and  Inspected  on  the  banks  of 
said  creek  as  aforesaid.  The  said  R.  A. 
Lewis  &  company  further  agree,  for  the  price 
of  SVj  cents  per  cube  for  said  timber  as 
measured  and  inspected  on  the  banks  of  said 
creek,  to  drift,  raft,  and  deliver  in  fleets  at 
the  month  of  said  Guyan  river.  The  said  tim- 
ber shall  be  measured  at  the  mouth  of  Guy- 
an river  by  C.  Crane  &  Company,  and  prop- 
er deductions  are  to  be  made  for  any  other 
logs  taken  with  any  apparent  defects,  and 
said  R.  A.  Lewis  &  Company  is  to  stand 
good  for  such  deductions,  and  for  all  loss  of 
logs  by  sinking,  by  floods,  or  otherwise,  at 
the  same  price  paid  for  same  as  heretofore 
set  forth."  Lewis  &  Co.  had  prior  to  this 
contract  sold  logs  to  Crane  &  Co.,  and  fur- 
nished many  under  this  contract  Lewis  & 
Co.  became  largely  involved  in  debt,  and  R. 
H.  Pritchard,  a  member  of  the  firm,  became 
individually  Involved,  as  well  perhaps  as  the 
firm  of  Pritchard  &  Brnbaker,  of  which  he 
was  a  member.  R.  A.  Lewis,  a  memtwr  of 
the  firm,  brought  a  suit  in  the  circuit  court 
of  Cabell  county  to  wind  up  the  partnership 
of  R.  A.  Lewis  &  (3o.,  settle  the  accounts  be- 
tween that  firm  and  C.  Crane  &  Co.,  and  ap- 
ply the  firm  assets  to  the  payment  of  the 


firm  debts.  A  receiver  was  appointed  In  the 
case  to  take  charge  of  the  property  of  Lewis 
&  Co.,  Including  logs,  and  haul,  drift  and 
sell  the  same,  and  the  receiver  sold  and  de- 
livered some  to  Crane  &  Co.  The  case  was 
committed  to  a  commissioner  to  report 
among  other  things,  the  accounts  between 
Crane  &  Co.  and  Lewis  &  (3o.,  and  be  re- 
ported that  nothing  was  owing  from  Crane 
&  C3o.  to  Lewis  &  Co.  The  court  decreed 
that  nothing  was  owing  from  Crane  &  Co. 
for  timber  sold  to  It  under  the  said  contract, 
as  the  same  bad  been  fully  paid  for.  From 
this  decree  Lewis  appealed. 

Little  need  be  said  In  the  case,  as  it  In- 
volves no  legal  principles  not  well  settled, 
and  can  be  no  precedent  The  commission- 
er's report  as  itself  virtually  admits,  is  un- 
satisfactory, and  we  hold  it  In  several  re- 
spects erroneous.  In  January,  1897,  there 
were  delivered  by  R.  A.  Lewis  &  Co.  on  the 
banks  of  Big  Ugly  creek  9,000  logs,  which 
were  measured,  accepted,  and  branded  with 
R.  L.,  which,  by  the  contract,  was  to  be  re- 
gu-ded  the  brand  of  Crane  &  Co.;  and  by 
the  contract  title  In  these  logs  thereupon 
vested  In  Crane  &  Ck>.,  and  It  became  liable 
to  account  therefor  to  Lewis  &  Co.  at  seven 
cents  per  cubic  foot  No  account  of  these 
logs  was  taken  in  the  commissioner's  ac- 
count between  Lewis  &  Ck>.  and  Crane  & 
Co.  No  statement  appears,  including  these 
logs  to  the  credit  of  Lewis  &  Co.  and  debit 
of  Crane  &  Co.  showing  how  much  was  deb- 
ited to  Crane  &  Co.  on  their  account,  and 
what  payments  were  made  thereon.  The 
commissioner  was  asked  to  report  whether 
the  seven  cents  per  cube  payable  under  the 
contract  for  timber  delivered  on  the  banks 
of  Big  Ugly  creek  had  ever  be^i  paid,  and 
he  responded  that  it  had  not  been  paid  "In 
strict  conformity  with  the  terms  of  the  con- 
tract" but  that  he  was  of  opinion  that  "the 
advancements  made  from  time  to  time  by 
C.  Crane  &  Co.  was  a  substantial  compliance 
with  the  terms  of  said  contract"  This  Is 
very  indefinite  and  unsatisfactory.  What 
advancements  met  the  obligation  for  these 
logs  Imposed  upon  Crane  &  Go.  by  the  con- 
tract? The  report  does  not  say.  How  could 
Lewis  or  the  creditors  of  the  firm  tell  how 
these  assets  liable  for  debts  had  been  paid 
for?  To  whom,  and  under  what  circumstan- 
ces, were  the  advancements  made?  The  re- 
port does  not  let  any  one  know.  There  are 
no  sx>ecIiicatlons.  That  Is  a  mere  lumping 
or  guessing  process,  by  which  the  advance- 
ments are  made  to  pay  for  those  logs.  When 
we  seek  In  the  evidence  for  satisfaction  as 
to  the  advancements  discharging  this  large 
sum,  we  are  the  more  Justified  in  demanding 
specification  as  to  the  Items  of  advancements 
to  Lewis  &  Co.  made  on  account  of  these 
logs,  because  we  see  that  moneys  must  have 
been — more  certainly  may  have  been— char- 
ged to  Lewis  &  Co.  not  chargeable  to  them 
In  payments  for  these  logs.  We  see  that 
the  firm  of  B.  A.  Lewis  &  Co.  was  com- 
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posed  of  R.  A.  Lewis  and  R.  H.  Prltcbard, 
aud  was  logging  on  Big  Ugly  creek;  tbat 
Prltcbard  was  individually  logging  on  Island 
creek.  Twelve  Pole,  and  Big  Sandy;  and 
tbat  Prltcbard  was  also  a  member  of  tbe 
firm  of  Prltcbard  A  Brubaker,  logging  on 
Island  creek,  l*welve  Pole,  and  Sandy  river, 
— tliose  businesses  bavlng  no  connection  with 
tbe  firm  of  Lewis  &  C!o.;  tbat  Lewis  &  Co., 
Prltcbard  individually,  and  Prltcbard  &  Bm- 
baker  were  selling  logs  to  Crane  &  Co.;  tbat 
I^wis  &  Co.  kept  no  account  betwe«i  them- 
selves and  Crane  &  Co.,  but  depended  solely 
upon  Crane  &  Co.  to  keep  tbe  accounts;  tbat 
Crane  &  Co.  kept  no  separate  account  be- 
tween Itself  and  Lewis  &  Co.,  but  credited 
tbe  logs  it  did  credit— those  received  from 
Lewis  &  Co.  before  January,  1897— on 
Prttchard's  individual  account  witb  Crane 
&  Co.;  tbat  before  the  contract  between 
Lewis  &  Co.  and  Crane  &  Co.,  Pritchard 
was  Indebted  largely  on  individual  account 
to  Crane  &  Co.;  tbat  all  payments  to  R.  H. 
Prltcbard,  or  Pritchard  &  Brubaker,  or  R.  A, 
Lewis  &  Co.  were  charged  to  Pritchard.  So 
it  appears  that  tbe  only  account  to  which 
we  can  appeal  Is  this  account  kept  by  Crane 
&  Co.,  which  Jumbled  the  payments  or  ad- 
vancements made  on  account  of  timber  fur- 
nished by  Prltcbard,  Lewis  &  Co.  and  Pritch- 
ard &  Brubaker,  and  also  jumbled  tbe  ad- 
vancements. How  can  we  say  that  advance- 
ments were  made  which  actually  went  to 
tbe  benefit  of  Lewis  &  Co.  to  meet  the  in- 
debtedness of  Crane  &  Co.  for  these  9,000 
logs?  Indeed,  as  Pritchard  owed  Crane  A 
Co.  a  large  Individual  debt,  we  can  say  tbat 
it  is  this  debt  which  was  treated  as  an  ad- 
vancement by  tbe  commissioner  and  court 
as  paying  for  tbe  9,000  logs,  thus  taking 
away  from  the  creditors  of  tbe  Insolvent 
firm  of  Lewis  &  Co.  assets  on  which  they 
had  preferable  claim,  and  applying  tbem  to 
pay  tbe  antecedent  debt  of  an  individual 
member,  contrary  to  tbe  well-settled  rule  laid 
down  In  Conaway's  Adm'rs  v.  Stealey,  44  W. 
Va.  103,  28  S.  E.  793,  and  Hyre  v.  Lambert, 
37  W.  Va.  26,  16  8.  E.  446.  "tbat  partnership 
assets  must  be  first  applied  to  partnership 
debts,  and  a  partner  has  no  leviable  interest 
therein,  so  far  as  bis  Individual  debts  are 
concerned,  until  the  partnership  debts  are 
fully  satisfied."  An  account  should  be  taken 
of  those  logs  at  the  price  of  seven  cents 
per  cubic  foot  Any  advancements  or  pay- 
ments made  by  Crane  &  Co.  to  tbe  actual, 
separate  use  of  the  firm  of  Lewis  &  Co. 
should  be  credited  to  Crane  &  Co.  The  con- 
tract put  upon  Lewis  &  Co.  tbe  duty,  not 
merely  of  putting  logs  on  tbe  banks  of  Big 
Ugly  creek,  but  of  rafting  and  drifting  to 
tbe  mouth  of  Guyan  river.  If  Lewis  &  Co. 
failed  to  drift  any  of  these  logs,  they  could 
claim  nothing  for  logrs  not  drifted,— neither 
the  7  cents  nor  3%  specified  in  tbe  contract. 
But  Crane  &  Co.  took  upon  themselves  the 
duty  of  rafting  and  drifting  owing  to  the  in- 
ability of  Lewis  &  Oo.  to  do  so,  and  for 


such  as  Crane  &  Co.  drifted  at  their  ex- 
pense that  company  would  be  liable  to  pay 
Lewis  &  Go.  only  the  seven  cents  per  cube, 
but  nothing  for  drifting.  For  such  as  were 
drifted  by  tbe  receiver  and  accepted  by  Crane 
&  Oa,  Crane  &  Go.  would  be  liable  for  both 
the  7  and  8%  cents  aifokea  of  In  tbe  con- 
tract. It  must  be  remarked  tbat  the  con- 
tract gives  Crane  &  Oo.  the  right  of  remeas- 
urement  at  the  mouth  of  Guyan  for  tbe  cor- 
rection of  the  preliminary  measurement 
made  tot  tbe  purpose  of  the  advancement 
of  seven  cents  per  cube  on  the  banks  of  Big 
Ugly  creek,  and  also  gives  right  of  sapping 
old  logs,  and  deduction  for  defective  logs. 

Another  error  in  the  report  is  that  in  the 
settlement  between  I^wls  &  Co.  and  Crane 
&  Co.  for  timber  delivered  before  January, 
1897,  a  charge  Is  made  against  Lewis  &  Co. 
to  the  credit  of  Crane  &  Co.  of  $2,332.28  for 
supplies  furnished  to  Lewis  &  Co.  by  Crane 
&  Co.  This  was  arrived  at  in  a  most  unsat- 
isfactory, arbitrary,  or  chance  way.  A  sum 
was  fixed  as  paid  by  Crane  &  Oo.  for  supplies 
consumed  in  tbe  three  logging  works  of 
Lewis  &  Co.,  Pritchard  A  Brubaker,  and 
Pritchard,  and  It  was  estimated  by  tbe  derk 
of  Crane  &  Co.  that  the  work  of  Lewis  & 
Go.  was  about  one-fifth  of  the  total  work  of 
the  three  enterprises,  and  one-fifth  of  that 
sum  was  charged  to  Lewis  A  Co.,  without 
any  evidence  that  Lewis  A  Oo.  received  any 
ot  theee  supplies,  or,  if  any,  to  what  extent 
The  clerk  supposed— said  be  believed— that 
Lewis  &  Co.  got  some  of  these  supplies.  He 
did  not  know  it  Most  likely  Lewis  A  Co. 
did  get  some  of  these  supplies;  but  nndv  a 
fixed  rule  of  law  one  who  seeks  to  make  a 
charge  against  another  must  make  it  defi- 
nite and  reasonably  certain,  else  his  effort 
fails  for  want  of  evidence,  however  Just  his 
claim  to  something  may  be.  Payments 
claimed  must  reasonably  appear  to  have 
been  made  for  the  benefit  and  to  the  use  of 
liewls  A  Co.,  not  to  the  debt  of  an  individual 
partner,  or  for  another  firm. 

As  to  an  item  of  $491  money  claimed  to 
have  been  p^ld  to  Lewis  &  Co.,  It  is  not  sup- 
ported by  evidence  to  show  that  it  is  charge- 
able to  tbem.  Tbe  commissioner,  on  the  evi- 
dence as  it  then  was,  properly  reported 
against  It  The  evidence  shows  tbat  Prltcb- 
ard bad  a  private  arrangement  with  Crane  & 
Co.  to  give  Prltcbard  an  extra  one-half  cent 
per  cubic  foot  on  all  timber  furnished  by 
Lewis  A  Co.  except  hemlock.  This  contract 
inures  to  tbe  benefit  of  tbe  firm  of  Lewis  & 
Co.,  and  Is  chargeable  In  its  favor  against 
Crane  &  Oo. 

Tbe  decree  of  tbe  20tb  day  of  July,  1899. 
so  far,  and  only  so  far,  as  it  adjudges  that 
tbe  purchase  price  of  all  tlmbor  purchased  by 
G.  Crane  A  Co.  from  B.  A.  Lewis  A  Go.  un- 
der the  contract  of  August  22,  1895,  as  well 
as  the  timber  delivered  by  the  recelTW  to  C. 
Crane  &  Co.  under  the  bond  given  by  the 
receiver,  as  well  as  all  other  timber  claimed 
by  O.  Crane  A  Co.  under  said  contract,  has 
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been  paid  by  0.  Crane  &  Co.,  Is  revanei, 
and  tbe  caose  is  remanded,  with  directions 
to  tbe  circuit  court  to  recommit  to  a  commis- 
sion tbe  account  between  Lewis  &  Co.  and 
Crane  &  Co.  for  settlement  tbereof,  and  for 
f  ortber  proper  proceedings. 


McCONNSLIi  et  aL  t.  COS  et  aL 

(Snprem*  Court  of  Appeals  of  West  Virginia. 
Dec.  14,  1801.) 

BUIIiDINO    ASSOCIATION8-PREHIT7MS— UStniT. 

1.  While  a  building  assodation  may  fix  a 
miuimnm  premium,  payable  in  advance  or  in 
periodical  matallments,  sncb  pteminm  must  be 
a  lump  sum,  certain  and  definite,  and  not  a 
percentage,  payable  indefinitely  at  fixed  pe- 
riods. 

2.  A  percentage  payable  indefinitely  at  fixed 
periods  la  interest,  and  although  it  be  called 
"premium,"  and  is  in  addition  to  the  legal  rate 
of  interest  already  charged,  it  is  usurious,  and 
should  be  expunged  from  tbe  account.  Gray  ▼. 
Association,  S7  S.  B.  533,  48  W.  Va.  164. 

(Syllabus  by  the  Court.) 

Appeal  from  drcnlt  court,  Marshall  conn- 
ty. 

Bill  by  B.  S.  McConnell  and  another 
against  H.  H.  Cox  and  others.  Decree  tat 
complainants,  and  defendant  Cox  appeals. 
Reversed. 

X  Howard  Holt,  for  appellant  Cbas.  0. 
Newman,  for  appellees. 

McWHORTBR,  J.  On  the  2d  day  of  Jan- 
wary,  1893,  H.  H.  Cox  and  Mary  W.  Cox 
borrowed  from'  the  Baltimore  Building  & 
Loan  Association  of  Baltimore  City,  on  30 
shares  of  stock  In  said  association,  of  the 
par  value  of  $100,  the  sum  of  $3,000,  for 
which  the  said  H.  H.  Cox  executed  his  bond, 
bearing  said  date,  binding  himself  to  pay 
the  monthly  interest  on  said  sum  of  $3,000 
at  the  rate  of  6  per  cent  per  annum  and 
the  monthly  dues  on  said  shares  of  stock 
and  the  monthly  premiums  on  said  shares  of 
stock,  said  interest  being  50  cents  per  month 
on  each  share,  and  the  premium  being  tbe 
like  sum  of  50  cents  per  month  on  each  share, 
and  the  does  on  said  stock  60  cents  per 
month,  and  further  providing  for  the  pay- 
ment of  all  fines  assessed  for  failure  to  pay 
premiums,  interest,  and  dues,  and  all  taxes 
and  Insurance  agreed  to  be  kept  up  on  the 
property  given  in  trust  to  secure  said  sum, 
such  payment  to  be  made  and  continued  "un- 
til the  said  stock  shall  become  fully  paid 
In.  and  of  the  par  value  of  one  hundred  dol- 
lars per  share,  and  shall  then  surrender  the 
said  stock  to  the  said  association."  At  the 
same  time  the  said  Cox  and  wife  executed 
a  deed  of  trust  on  certain  lots  and  buildings 
In  the  city  of  Mounds  ville  to  secure  said  loan. 
Said  H.  H.  Cox  became  Indebted  to  other 
parties,  who  obtained  Judgments  against 
falm  for  their  debts  In  various  amounts,  and 
at  the  February  rules,  1897,  R.  S.  McCon- 
nell and  brother,  one  of  said  Judgment  cred- 


itors, filed  their  bill  hi  equity  against  the  said 
Cox,  and  making  other  lioi  creditors,  in- 
cluing  the  said  Baltimore  Building  &  Loan 
Association  and  its  tru6tee,  C.  0.  Newman, 
and  also  Mary  C.  Oldham  and  O.  B.  Old- 
ham, trustee,  trust  creditors  parties  to  said 
suit  In  the  nature  of  a  creditors'  bill.  The 
defendants  H.  H.  Cox  and  Mary  Cox  filed 
their  respective  answers,  the  answer  of  said 
H.  H.  Cox  and  Mary  Cox  admitting  the  Judg- 
ments claimed  against  them,  and  the  mak- 
ing of  the  bond  and  deed  of  trust  to  the  said 
loan  association,  but  denying  tbe  right  of  the 
said  association  to  collect  the  premiums.  In- 
sisting that  It  was  usurious.  The  cause  was 
referred  to  a  commissioner,  and  report  made, 
charging  the  defendant  Cox  with  the  full  pre- 
miums charged  by  tbe  said  association.  Cox 
excepted  to  the  report  of  the  commissioner 
because  of  the  allowance  of  said  premiums 
as  proper  charge  In  favor  of  the  building  and 
loan  association.  The  defendant's  exception 
was  overruled,  and  on  the  IStb  day  of  No- 
vember, 1889,  the  court  rendered  a  decree 
ascertaining  the  Judgment  liens,  and  also 
the  lien  of  the  buUdlng  and  loan  association, 
and  their  priorities,  and  decreed  a  sale  of 
defendant's  property  to  pay  said  liens.  The 
defendant  Cox  appealed  to  this  court  from 
said  decree,  claiming  that  the  court  erred  In 
refusing  to  give  him  the  proper  credits  for 
what  he  had  paid,  and  allowing  the  pre- 
miums as  proper  charge  against  him.  Since 
the  rendition  of  said  decree  of  November, 

1899.  In  the  case  of  White  v.  Williams,  90 
Md.  719,  46  AtL  1001,  on  the  20th  of  March, 

1900,  the  court  held  "that  tbe  premiums  au- 
thorized to  be  charged  by  building  associa- 
tions Is  a  sum  of  money  to  be  paid  for  the 
loan  in  advance,  and  that  the  stipulation 
providing  for  tbe  payment  of  the  monthly 
sum  called  premium  in  addition  to  the  legal 
rate  of  Interest  during  the  continuance  of 
the  mortgage  Is  not  authorized  by  the  stat- 
ute, but  Is  usurious."  And  on  the  2l8t  of 
April,  1900,  a  decision  was  rendered  in  this 
court  (Gray  v.  Association,  48  W.  Va.  164, 
37  S.  E.  533)  In  which  the  syllabus  Is  as 
follows:  "1.  While  a  building  association 
may  fix  a  minimum  jHremlum,  payable  in  ad- 
vance or  in  periodical  Installments,  such  pre- 
mium must  be  a  lump  sum,  certain  and  defi- 
nite, and  not  a  percentage,  payable  indefi- 
nitely at  fixed  periods.  2.  A  percentage  pay- 
able indefinitely  at  fljLed  periods  is  Interest, 
and  although  It  be  called  *i>remlum,'  and  Is 
in  addition  to  the  legal  rate  of  interest  al- 
ready charged,  Jt  Is  usurious,  and  should  be 
expunged  from  the  account."  This  decision 
decides  fully  and  distinctly  the  question  raid- 
ed In  the  case  at  bar,  and  for  the  reasons 
therein  set  forth  the  decree  In  this  cause 
will  have  to  be  revei'sed,  and  the  cause  re- 
manded, with  instructions  to  the  circuit  court 
to  ascertain  the  true  amount  of  the  claim  of 
the  defendant  Baltimore  Building  &  Loan 
Association,  on  the  principles  laid  down  in 
said  case  of  Gray  agalust  said  defendant 
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STATE  T.  ALDERTON. 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 

Nov.  16,  1901.) 

CRIMINAL    LAW— DEMURRER    TO    EVIDENCE— 
INTOXICATINQ  LIQUOR— ILLEGAL  SALE. 

1.  A  demurrer  to  evidence  is  not  a  usual  or 
proper  practice  in  a  criminal  prosecution. 

2.  Tbe  accused  may  move  to  exclude  the  evi- 
dence, or  in  a  misdemeanor  case,  by  agree- 
ment or  consent,  a  jury  may  be  waived,  and 
the  facts  submitted  to  the  court  for  deter- 
mination. 

3.  Ou  the  trial  of  a  licensee  for  selling  or 
giving  intoxicating  liquors  to  a  person  in  the 
nabit  of  drinking  to  intoxication,  it  devolves 
upon  the  state  to  .show  beyond  a  reasonable 
doubt  that  such  licensee  knew,  or  had  reason 
to  believe,  that  such  person  was  in  the  habit  of 
drinking  to  intoxicatiou. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Tucker  county;  Jno. 
Homer  Holt,  Judge. 

8.  T.  Alderton  was  convicted  of  tbe  ille- 
gal sale  of  liquors  to  a  drunkard,  and  brings 
emt.    Reversed. 

L.  Hansford,  for  plaintiff  In  error.  Atty. 
Oen.  Freer  and  Alex.  Dulln,  for  tbe  State. 

DENT,  J.  S.  T.  Alderton  complains  of  a 
Judgment  of  the  circuit  court  of  Tucker  coun- 
ty rendered  against  blm  on  tbe  29tb  of  No- 
vember, 1809,  for  the  sum  of  (50  flue  im- 
posed for  tbe  unlawful  sale  of  Intoxicants 
to  an  babltual  drunkard.  The  court  permit- 
ted tbe  defendant  to  demur  to  the  evidence, 
and  the  Jury  find  a  conditional  verdict,  and 
discharged  them.  This  was  improper  under 
our  practice,  for,  if  the  accused  has  tbe  right 
to  demur  to  the  evidence,  the  state  would 
have  the  same  right  without  the  consent  of 
the  accused,  and  thus  the  constitutional 
right  of  trial  by  Jury  could  be  taken  away. 
In  tbe  case  of  Doss  t.  Com.,  1  Orat  557,  It 
was  held  that  "neither  tbe  commonwealth 
nor  the  accused  has  a  right  to  demur  to 
tbe  evidence  in  a  criminal  prosecution,  ex- 
cept by  consent  of  the  other  party."  The 
opinion  shows  that  It  was  the  Intention 
of  the  court  to  bold  that  by  consent  of  the 
parties  in  a  misdemeanor  case  a  jury  might 
be  waived,  and  the  facts  submitted  to  the 
court  for  determination  as  though  on  a  de- 
murrer to  evidence.  And  It  was  certainly 
not  tbe  intention  to  bold  that  a  person  ac- 
cused of  crime  could  be  permitted  by  a  de- 
murrer to  evidence  to  waive  bis  right  to 
have  tbe  evidence  establish  his  guilt  beyond 
all  reasonable  doubt.  On  a  demurrer  to  evi- 
dence all  doubt  must  be  resolved  against 
tbe  demurrant,  which  renders  a  demurrer 
to  evidence  Improper  in  a  criminal  case, 
for  the  accused  Is  presumed  to  be  innocent, 
and  entitled  to  tbe  benefit  of  every  reason- 
able doubt  The  law  Is  so  settled  in  some 
states,  and  In  others  It  Is  in  a  state  of  dis- 
couraging doubt  6  Enc.  PI.  &  Prac.  456. 
Tbe  accused  has  the  right  to  move  the  court 
to  exclude  tbe  evidence^  or  by  consent  of 
parties.  In  a  misdemeanor  case,  a  Jury  may 


be  waived,  and  the  facts  may  be  submitted 
to  the  court.  State  t.  Cottrill,  31  W.  Va. 
162,  6  S.  E.  428;  State  v.  Griggs,  34  W.  Va. 
78,  11  8.  E.  740;  State  v.  Denoon.  34  W.  Va. 
139,  11  8.  E.  1003;  State  v.  Flanagan  (W. 
Va.)  35  S.  E.  802.  This  was  plainly  the  in- 
tention of  the  accused  in  this  case,  as  be  re- 
lies upon  and  does  not  waive  his  right  to  tbe 
benefit  of  all  reasonable  doubt  The  state 
made  no  objection,  and  tbe  conditional  ver- 
dict may  be  regarded  as  surplusage. 

Tbe  only  question  of  any  importance  i» 
as  to  whether  tbe  evidence  is  sufficient  to 
sustain  tbe  finding  of  the  court  It  is  clear- 
ly shown  that  the  prosecuting  witness  ol>- 
tained  Intoxicants  of  tbe  accused,  and  also- 
that  it  was  known  to  another  witness  that 
he,  the  prosecuting  witness,  was  in  tbe  hab- 
it of  drinking  to  Intoxication.  Tbe  wording 
of  the  indictment,  fcdlowing  the  law,  is  that 
tbe  accused  did  "unlawfully  sell  and  give 
away  to  one  M.  V.  Miller,  who  la  in  the  hab- 
it of  drinking  to  intoxication,  spirituous  liq- 
uors," etc.,  "he,  tbe  said  Samuel  Alderton. 
then  and  there  knowing  and  having  reason 
to  brieve  the  said  M.  V.  Miller  was  in  the 
habit  of  drinking  to  intoxication."  This  is 
an  essential  part  of  the  offense,  and  de- 
volves upon  tbe  state  to  establish  it  beyond 
a  reasonable  doubt  Tbe  evidence  fails  to 
bring  this  guilty  knowledge  home  to  the  ac- 
cused. The  prosecuting  witness  says  he 
does  not  remember  when  he  got  the  intoxi- 
cants, that  he  has  no  recollection  of  ever 
being  Intoxicated  In  the  presence  of  the  ac- 
cused, and  never  associated  with  him  to  any 
extent  although  be  was  in  his  restaurant 
several  times  before  be  started  a  saloon, 
and  has  been  in  tbe  saloon  a  few  times 
since.  Another  witness  testifies  that  be  knew 
that  Miller  was  in  the  habit  of  drinking  to  ' 
Intoxication,  but  be  bad  no  information  as 
to  the  knowledge  of  the  accused.  It  is  in- 
sisted In  argument  that,  because  this  wit- 
ness knew  tbe  fact  the  court  should  pre- 
sume that  in  a  small  town  of  600  inhabit- 
ants a  saloon  keeper  must  know  all  tbe 
habitual  drunkards.  This  the  court  can 
hardly  do,  for  the  accused  Is  entitled  to 
the  presumption  of  Innocence  and  the  bene- 
fit of  every  reasonable  doubt  and  It  de- 
volves upon  the  state,  from  whom  he  holds 
license  to  sell,  to  bring  home  to  him  knowl-  ' 
edge  of  such  facts  as  will  establish  bis  guilt 
beyond  such  reasonable  doubt  It  Is  Im- 
possible from  the  evidence  to  say  without  a  , 
reasonable  doubt  that  at  tbe  time  the  ac-  ' 
cused  furnished  tbe  prosecuting  witness  in- 
toxicants he  knew  or  bad  reason  to  believe 
that  such  witness  was  In  tbe  habit  of  drink- 
ing to  Intoxication.  Such  knowledge  could 
not  be  brought  home  to  blm  except  by  very 
remote  inferences  subject  to  grave  doubt. 
The  size  of  the  town,  and  tbe  knowledge 
of  one  other  person  as  to  tbe  habit  of  the 
prosecuting  witness,  are  inaufflcient  al- 
though tending  in  the  right  direction.  If 
tbe  accused  had  such  knowledge  or  "reason 
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to  believe,"  better  and  more  convincing  evi- 
dence thereof  could  have  been  easily  ob- 
tained in  a  town  of  the  size  of  Parsons, 
where  the  neighbors  should  be  so  well  in- 
formed as  to  each  other's  business  that  no 
guilty  man  could  possibly  escape. 

The  evidence  Is  Insufficient  to  sustain  the 
judgment.  It  is  therefore  reversed,  and 
judgment  entered  for  the  defendant. 


CLARK  V.  WEST  VIRGINIA  CENT.  &  P. 

RY.  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  9,  1901.) 

WRIT  OF  ERROR— APPEAL  FROM  JUSTICE- 
AMOUNT  IN    CONTROVERSY. 

1.  A  writ  of  error  lies  from  the  supreme  court 
of  appeals  to  the  order  of  a  judge  of  a  circuit 
court  improperly  refusing  an  appeal  from  the 
judgment  of  a  justice  of  the  peace. 

2.  Such  order  made  in  a  case  tried  by  a  jury 
in  a  Jnstice^s  court,  in  obedience  to  tiie  deci- 
sions of  the  supreme  court  of  appeals,  holding 
an  act  of  the  legislature  allowing  appeals  in 
such  cases  to  be  unconstituticmal,  is  a  case  in- 
volving the  constitutionality  of  a  law,  and  such 
writ  lies,  although  the  amount  In  controversy 
is  less  than  flOO. 

(Syllabus  by  the  Court) 

.  fSrror   to    circuit   court.    Tucker   county; 
Jno.  Homer  Holt,  Judge. 

Action  by  Howard  Claris  against  the  West 
Virginia  Central  &  Pittsburg  Railway  Com- 
pany. Judgment  for  plaiutiff,  and  defend- 
ant tolngs  «Tor.    Reversed. 

C.  Wood  Dalley,  for  plaintiff  in  error. 
W.  H.  Kclley,  for  defendant  In  error. 

POFFENBARGER,  J.  Howard  Clark 
brought  an  action  against  the  West  Vir- 
ginia Central  &  Pittsburg  Railway  Com- 
pany before  a  justice  of  the  peace  of  Tuck- 
er county,  In  which  he  recovered  a  Judg- 
ment for  S50,  rendered  upon  the  verdict  of 
a  jury,  after  the  overruling  of  a  motion  to 
set  aside  the  verdict  Thereupon  the  de- 
fendant filed  a  sufficient  appeal  bond,  and 
asked  the  Justice  to  allow  an  appeal,  but 
it  was  refused  by  the  justice  on  the  ground 
that,  in  his  opinion,  he  had  no  authority  to 
allow  it  After  waiting  10  days,  the  defend- 
ant presented  its  petition  to  the  Judge  of 
the  circuit  court  of  said  county,  verified  by 
affidavit  accompanied  by  a  transcript  from 
the  docket  of  the  justice  and  copies  of  all 
papers  In  the  action,  praying  an  appeal 
from  said  Judgment,  and  stating  the  refusal 
of  the  justice  to  grant  the  appeal  as  a  rea- 
son for  the  failure  to  obtain  It  from  him. 
The  Judge  also  refused  the  appeal,  and  in- 
dorsed his  refusal  of  it  on  the  petition. 
From  the  action  of  said  judge  in  so  refus- 
ing the  appeal  a  writ  of  error  was  allowed 
by  this  court 

The  amotmt  involved  here,  exclusive  of 
costs,  is  only  $50,  but  under  the  sixth  clause 
of  section  1,  c.  135,  of  the  Code,  the  writ  of 
error  was  properly   allowed.     That  clause 


authorizes  it  "in  any  case  Involving  freedom 
or  the  constitutionality  of  a  law,"  without 
regard  to  the  pecuniary  amoimt  in  contro- 
versy. An  appeal  Involving  a  question  simi- 
lar to  the  one  presented  here  was  entertained 
In  Barlow  v.  Daniels,  25  W.Va.  512,  although 
the  amount  In  controversy  was  only  $47.87. 
That  the  constitutionality  of  a  certain  stat- 
ute must  be  considered  here  Is  clearly  appar- 
ent Its  constitutionality  Is  not  question- 
ed by  the  plaintlft  In  error,  but  the  Judge 
from  whose  decision  It  has  come  to  this 
court  on  writ  of  error  has  held  the  statute 
unconstitutional  In  rendering  the  adverse 
decision.  Section  163,  c.  SO,  of  the  Code, 
provides  that  "in  all  cases  an  appeal  shall 
lie,  Tmder  the  regulations  herein  prescribed, 
from  the  judgment  of  a  justice  to  the  circuit 
court  of  the  county,  when  the  amount  in 
controversy  on  the  trial  before  the  justice 
exceeds  fifteen  dollars,  exclusive  of  Inter- 
est and  costs."  This  provision  was  made 
in  the  acts  of  the  legislature  of  1872-73 
(chapter  24,  $  8),  which  was  amended  and 
re-enacted  by  chapter  8  of  the  Acts  of  1881. 
In  the  case  of  Barlow  v.  Daniels,  25  W.  Vsf. 
M2,  this  court  held  that  act  to  be  unconsO- 
tutional  and  void,  so  far  as  It  permitted  ap- 
peals to  be  taken  in  cases  In  which  trials 
were  had  by  juries  before  justices  of  the 
peace.  The  syllabus  of  that  case  reads  as 
follows:  "The  provision  of  section  13,  art 
8,  of  the  constitution  of  this  state,  as  amend- 
ed In  1879,  which  declares  that  'no  fact 
tried  by  a  Jury  shall  be  otherwise  re-exam- 
ined. In  any  case,  than  according  to  the  rules 
of  common  law,'  applies  to  cases  tried  by  a 
jury  of  six  before  a  Justice,  and  prohibits 
the  retrial  of  such  cases  by  the  circuit  court 
nnder  the  provisions  of  chapter  8,  Acts 
1881."  From  that  time  until  the  decision  In 
the  case  of  Richmond  v.  Henderson,  48  W. 
Va.  389  (decided  In  December,  1900)  37  S. 
B.  653,  such  appeals  could  not  be  allowed 
by  the  inferior  courts  and  justices  of  the 
peace  because  of  the  decision  In  Barlow  ▼. 
Daniels,  and  several  other  cases.  In  whidi 
the  same  proposition  was  adhered  to.  Fol- 
lowing these  decisions,  the  Justice  of  the 
peace  and  judge  of  the  circuit  court  must 
have  based  their  action  In  refusing  the  ap- 
peal upon  the  opinion  that  section  103,  c.  50, 
Is  unconstitutional  to  the  extent  to  which  It 
is  held  to  be  so  in  Barlow  v.  Daniels.  They 
could  have  had  no  other  reason  for  refusing 
it  Under  the  decisions  of  this  court  as  they 
stood  at  that  time,  they  were  warranted  in 
refusing  the  appeal  upon  the  ground  of  the 
unconstitutionality  of  that  law.  They  could 
not  have  done  otherwise.  Since  that  time 
the  proposition  laid  down  In  Barlow  v.  Dan- 
iels and  other  cases  following  it  has  been 
overruled  by  the  decision  in  the  case  of 
Richmond  v.  Henderson,  which  holds  that  a 
Jury  of  six  In  a  Justice's  court  Is  not  sudi 
a  jury  as  is  contemplated  In  section  13,  art 
8  of  the  constitution,  providing  that  "no 
fact  tried  by  a  jiury  shall  be  otherwise  re- 
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examined  In  any  case  than  according  to  tbe 
rules  of  common  law,"  and  tbat  an  appeal 
may  be  taken  from  the  Judgment  of  a  Jus- 
tice of  tbe  peace  in  any  case,  whether  tried 
by  a  Jury  or  not,  in  which  the  amount  In 
controversy  is  sufficient.  It  was  because 
of  the  decisions  of  this  court  that  the  ap- 
peal in  this  case  was  refused.  But  those  de- 
cisions held  an  act  of  the  legislature  to  be 
unconstitutional.  Following  those  decisions, 
bound  by  those  decisions,  the  Justice  of  the 
Xk&ae  and  the  Judge  of  the  circuit  court  nev- 
ertheless held  the  same  act  of  the  legis- 
lature to  be  unconstitutional  in  refusing  to 
allow  the  appeaL  Hence,  in  refusing  it, 
they  denied  the  constitutionality  of  that  act, 
and  therefore  the  case  as  presented  here  in- 
volves the  question  of  its  constitutionality. 
In  seeking  its  appeal  in  the  Justice's  court 
the  defendant  complied  with  all  the  require- 
ments of  the  law.  The  Justice  refused  the 
appeal.  Its  application  was  made  within 
the  10  days  within  which  a  Justice  of  tbe 
peace  may  allow  an  appeal,  or,  rather,  in 
which  an  appeal  may  be  taken  as  a  matter 
of  course  in  a  Justice's  court  Section  174, 
c.  50,  provides  tbat  such  appeals  may  be 
granted  by  tbe  circuit  court,  or  a  Judge 
thereof  In  vacation,  within  90  days  after 
the  date  of  the  Judgment,  if  the  party  desir- 
ing tbe  appeal  shows  good  cause  for  his  not 
having  taken  such  appeal  within  the  said 
10  days.  It  would  be  difficult  to  conceive  of 
a  better  reason  or  cause  for  the  failure  to 
take  the  appeal  In  tbe  Justice's  court  with- 
in the  10  days  than  a  refusal  of  tbe  Justice 
to  grant  it,  after  a  full  compliance,  within 
tbat  tlme^  with  all  the  requirements  of  the 
law  in  tbat  respect. 

Tbe  Judge  of  tbe  cbrcuit  court  erred  in 
refusing  to  allow  tbe  appeal.  His  action  in 
so  doing  must  be  reversed,  and  the  case  re- 
manded to  the  circuit  court,  with  directions 
to  allow  tbe  appeal,  there  to  be  further  pro- 
ceeded in  according  to  law. 


NAUGHTON  v.  TAYLOR  et  aL 
(Supreme  Court  of  Appeals  of  Wert  Virginia. 

Nov.  23,  1901.) 
APPEAlr-RKVIEW— CONFUCTINO   BVIDBNCB. 
When   the  evidence  is  conflicting,   unless 
the  circuit  court's  conclusion  is  plainly  wi-ong, 
the  decree  appealed  from  will  be  afllrmed. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Ritchie  county; 
Geo.  W.  Farr,  Judge. 

Bill  by  Michael  Nanghton  against  B.  J. 
Taylor  and  others.  Decree  for  defendants, 
and  plaintiff  appeals     Affirmed. 

Davis  &  Son,  for  appellant  Duty  &  Ire- 
land, for  appellees. 

DBNT,  J.  Michael  Naughton  appeals 
from  a  decree  of  tbe  circuit  court  of  Ritchie 


county  In  favor  of  E.  3.  Taylor,  entered  on 
the  30tb  day  of  October,  1899,  dissolving  an 
injunction     obtained     by     said     Naughton 
against  a  Judgment  held  against  blm  by  said 
Taylor.      On   tbe  7tb   day   of   April,    1897, 
Naughton  Bros.,  of  which  appellant  was  one, 
purchased  from  appellee  certain  depot  build- 
ings, and  tbe  lease  right,  situated  at  Com- 
wallis,  in  tbe  county  of  Ritchie,  for  the  sum 
of  $380,  and  gave  their  notes  for  tbe  same. 
Failing  to  pay  when  tbe  same  became  due. 
Taylor  brought  suit  and  obtained  the  Judg- 
ment in  controversy.    Naughton  claims  tbat 
at  the  time  he  purchased  he  understood  from 
common  rumor  and  from  Taylor  tbat  tbe 
lease  was  for  99  years,  and  had  60  years  to 
run;   but  since  the  Judgment  he  has  learned 
tbat  It  is  in  the  power  of  tbe  railroad  com- 
pany to  vacate  it  at  any  time,  and  tbat  the 
company  has  served  notice  on  him  that  tbe 
lease  was  at  an  end.    Taylor  denies  this,  and 
claims  that  Naughton  was  fully  informed  as 
to  the  character  of  the  lease.    Tbe  lease  was 
not  on  record,  but  was  in  the  possession  of 
the  railroad  company.    This  is  the  reid  Is- 
sue between  tbe  parties.    On  it  tbe  evidence 
Is  highly  conflicting,  and  it  Is  Just  tbe  kind 
of  a  case  In  which  an  appeal,  according  to 
the  uniform  decisions  of  this  comt,  should 
nevCT  be  granted.     Tbe  cbrcult  court  lias 
weighed  the  evidence  and  reached  a  conclu- 
sion, and,  unless  it  is  plainly  contrary  to  the 
weight  thereof,  this  court  will  not  disturb 
its  finding.    Weaver  v.  Akin,  48  W.  Va.  486, 
37  S.  E.  600;   Mcintosh  v.  OU  Co.,  47  W. 
Va.  832,  85  S.  E.  860;   Camden  v.  Dewing, 
47  W.  Va.  810,  84  S.  B.  911,  81  Am.  St  Rep. 
797;   Whipkey  v.  Nicholas,  47  W.  Va.  35,  34 
S.  E.  751.    To  sustain  equitable  Interference 
in  a  case  of  this  character,  the  evidence  must 
be  clear  and  convincing,  and  tbe  preponder- 
ance strong  and  positive.    Otherwise  equity 
must  refuse  to  interfere,  and  leave  the  par- 
ties to  their  legal   remedies.     Tbe   circuit 
court  certainly  reached  a  vropesr  conclusion. 
It  is  not  clear  bnt  what  tbe  plalntUTs  suit 
comes  within  the   statute  of   frauds.     He 
claims  that  he  purchased  on  the  assurance 
that  tbe  lease  bad  50  years  to  run.    In  othw 
words,  be  purchased  a  60-year  land  lease. 
The  lease  itself  was  one  at  the  pleasure  of 
tbe  lessor.    If  It  bad  l>een  In  fact  a  50-year 
lease,  then  it  could  have  been  transferred 
without  writing.     But  as  there  is  no  such 
lease  In  existence,  and  the  plaintIS  now  sues 
virtually  on  a  warranty  of  a  60-year  lease, 
he  cannot  maintain  bis  suit  without  a  writ- 
ing, for  the  contract  for  tbe  breach  of  which 
he  sues  is  for  tbe  lease  of  real  estate  for 
more  than  a  year.    All  such  contracts  must 
be  in  writing.    This  suit  Illustrates  tbe  wis- 
dom of  the  statute.    Tbe  cross  swearing  and 
conflicting  statements  of  tbe  numerous  wit- 
nesses are  the  best  evidence  thereof.    How- 
ever this  may  be,  in  any  vlerw  the  decree  in 
this  case  should  be^  and  Is,  affirmed. 
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LEB  V.  PATTON  et  aL 

(Sopreme  Gonit  of  Appeals  of  West  Virginia. 
KoT.  9,  1901.) 

APPEAL— RKVIBW—WITNBSS-GOUPBTBNCT. 

1.  Where  the  decree  appealed  from  is  right, 
the  same  will  not  be  reversed  because  the  cir- 
cuit court  was  incorrect  in  its  reasons  for  its 
conclusion. 

2.  Under  section  23,  e.  190,  Code,  a  donee  is 
incompetent  as  a  witness  to  prove  the  delivery 
to  hiniself  of  a  gift  by  the  donor;  the  latter  be- 
ing dead  when  the  testimony  is  offered. 

(Syllabns  by  the  Court) 

Appeal  from  circuit  court,  Bltcbie  county; 
Borneo  U.  Freer,  Judge. 

Action  by  Ida  M.  Lee  against  D.  B.  Patton 
and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

M.  K.  Duty,  for  appellant.  M.  R.  Grouse, 
for  appellees. 

McWHORTBS.  J.  Ida  M.  Lee  filed  her 
bill  In  the  circuit  court  of  Ritchie  county 
against  D.  B.  Patton,  sheriff,  and  as  such 
administrator  of  the  estate  of  E.  C.  C.  Lee, 
deceased,  setting  up  a  claim  against  said 
estate  for  |900,  evidenced  by  certain  prom- 
issory notes,  a  gift  and  advancements  made 
to  plaintiff  by  said  Lee  In  his  lifetime  In  con- 
sideration of  her  services  to  said  Lee,  etc. 
Afterwards  it  was  ascertained  that  Lee  had 
made  a  will,  which  was  duly  probated, 
whereby  be  devised  his  real  estate  and  be- 
queathed bis  personal  property  to  his  chil- 
dren, V.  Lee,  E.  H.  Lee,  and  L.  B.  Lee,  and 
his  grandson,  Lionel  Lee,  and  naming  L.  E. 
Lee  as  his  executor.  Plaintiff  filed  her 
amended  and  supplemental  bill,  making  the 
said  devisees  and  legatees  parties  thereto, 
referring  to  and  making  the  original  bill  a 
part  of  said  amended  and  supplemental  bill, 
showing  that  on  the  10th  of  January,  1882, 
said  B.  C.  C.  Lee  and  Catliarlne  T.  Lee,  his 
wife,  by  Indenture  of  apprenticeship  entered 
into  by  them  with  the  trusteea  of  the  Bel- 
mont Ck>unty  Children's  Home,  In  the  state 
of  Ohio,  took  from  said  institution  the  plain- 
tiff, who  was  then  nearly  10  years  of  age, 
who  was  to  faithfully  serve  them  and  cor- 
rectly demean  herself  during  the  period  of 
her  aK>rentlce8hip,  which  should  terminate 
on  the  25th  day  of  July,  ISOO,— the  said  Lee 
and  wife  covenanting  to  and  with  said  trus- 
tees and  the  plaintiff,  whose  name  was  Ida 
M.  Brlster,  that  they  would  teach  the  plain- 
tiff the  trade  and  occupation  of  housekeep- 
ing, and  proTlde  her  during  said  apprentice- 
ship with  proper  food,  lodging,  medicine, 
washing,  clothing,  and  all  necessaries  suita- 
ble for  an  apprentice,  treat  her  kindly,  and 
exercise  over  her  parental  care  and  control 
as  a  member  of  the  family,  and  send  her  to 
the  district  school  where  they  resided  "at 
least  four  months  in  each  year  of  her  ap- 
prenticeship," and  at  the  expiration  of  the 
term  of  service  to  furnish  her  with  a  new 
Bible,  at  le&st  two  suits  of  common  wearing 
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apparel,  one  good  and  sufficient  salt  for  at- 
tending public  rdlgious  worship,  and  $60  In 
money,  which  Indenture  or  contract  was  filed 
with  the  bill,— and  alleging  that  when  she 
was  taken  Into  the  Lee  home  she  was  given 
the  name  of  Iiee,  whidi  she  accepted,  and 
had  been  known  and  called  by  it  ever  since; 
that  at  the  time  she  went  there  the  family 
consisted  of  Lee,  his  wife,  three  sons,  and 
two  daughters;  that  shortly  afterwards  the 
eldest  daughter  died,  and  when  plaintiff  was 
about  14  years  of  age  the  wife  died;  that 
some  four  or  five  years  after  that  th«  other 
daughter,  who  was  younger  than  plaintiff, 
died  also,  leaving  the  entire  care  of  all  the 
domestic  matters  on  plaintlfTs  hands  to  at- 
tend to  and  care  for,  she  presiding  at  the 
table  of  said  B.  G.  C.  Lee  and  over  bis  house- 
hold affairs,  and  administering  to  him  in 
sickness  and  In  health,  the  same  as  If  she 
were  his  own  child,  nntil  she  was  nearly  21 
years  of  age,  having  remained  with  blm  at 
his  urgent  request  and  solldtatton  for  nearly 
three  years  after  her  apprenticeship  had 
terminated;  that  it  was  the  unkind  treat- 
ment of  his  sons  that  compelled  her  to  leare 
Lee's  home  even  then,  and  seek  a  home  and 
living  elsewhere;  that,  although  not  related 
to  said  Lee,  yet  he  took  the  place  of  a  fa- 
ther to  her,  and  she  looked  upon  him  as 
•odi,  he  taoght  her  to  call  him  "papa,"  and 
he  professed  great  affection  and  sympathy 
for  her,  and  taught  her  to  love  and  obey 
him,  and  to  place  Implicit  confidence  in  blm, 
all  of  which  she  did,  but  that  he  failed  to 
educate  her  as  he  had  agreed  to  do;  that 
not  only  during  the  time  plaintiff  remained 
with  I^e  after  her  apprenticeship  had  termi- 
nated, and  before,  but  particularly  about  the 
year  1881,  and  from  that  time  to  nearly  a 
year  before  his  death,  he  at  various  times 
promised  her  and  told  others  that  in  consid- 
eration of  her  long  and  faithful  and  yalu- 
able  services  performed  by  her  for  him  and 
his  family  in  their  domestic  affairs,  and  for 
her  untiring  kindness  to  him  always  in  sick- 
ness and  health,  and  his  failure  to  give  her 
the  education  he  had  agreed  to,  he  Intended 
for  It  all  to  well  provide  for  her  before  he 
died,  frequently  saying  to  the  amount  of 
$800,  and  that  he  would  make  the  provision 
for  her  so  she  could  get  it  after  his  death; 
that  Lee  placed  In  the  hands  of  Silas  Taylor, 
about  the  year  1891  or  1892,  two  notes  of 
$250  each,  made  by  G.  K.  Williamson,  one 
payable  June  1,  1893,  the  other  June  1, 1884, 
and  another  note  for  $250,  which  notes  Lee 
assigned  to  plaintiff,  and  made  them  payable 
to  her,  so  no  one  else  could  collect  them, 
which  she  accepted  as  a  gift  and  advance- 
ment tor  her  said  services,  etc.;  that  he  then 
and  there  delivered  them  for  her  to  Silas 
Taylor,  a  neighbor  and  responsible  gentle- 
man, to  keep  for  her;  that  afterwards,  on 
the  12th  day  of  January,  1895,  some  two 
years  after  she  left  his  home,  while  she  was 
living  at  West  Union,  In  further  carrying 
out  his  promises,  said  Lee  made  his  note  for 
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$150,  payable  to  her  one  year  after  date,  and 
delivered  It  to  her  by  mail  at  West  Union, 
wblch  she  accepted,  and  took  Immediate  ciu- 
tody  and  control  of  it  as  her  property;  that 
he  afterwards  wrote  her  several  times,  ur- 
ging her  to  send  him  the  last-mentioned  note, 
so  he  could  place  it  also  for  her  in  the  hands 
of  said  Taylcw,  giving  as  a  reason  that  he 
was  afraid  she  would  get  the  note  misplaced 
and  that  somebody  else  might  collect  it  and 
get  the  money;  that  she  did  not  send  It  un- 
til she  recdved  his  letter,  dated  the  15th  of 
March,  urging  her  to  send  It  to  him  only  for 
said  purpose;  that  be  acknowledged  receipt 
of  it  by  letter  of  March  20th,  and  on  the  2d 
day  of  April,  1895,  he  wrote  her  that  he  had 
given  the  note  to  Taylor  to  keep  for  her; 
that  afterwards,  at  Lee's  earnest  solicitation, 
she  returned  to  stay  at  his  home;  that  after 
she  had  been  there  about  a  month,  without 
plalntlfTs  authority  or  dlrectioo,  Lee  went 
to  said  Taylor  and  got  all  her  said  notes 
and  papers,  and  handed  them  to  ber,  saying: 
"Here  are  those  notes  and  papers  of  yours, 
that  I  gave  you.  Take  them  to  your  room 
and  lock  them  up  in  your  trunk,  where  they 
will  be  perfectly  safe,  so  the  boys  [meaning 
his  own  boys]  cannot  get  them,  so  you  can 
collect  them  when  due;"  that  she  did  so, 
and  kept  them  until  about  the  last  of  July, 
1896,  when  said  Lee,  by  false  and  fraudulent 
representations  made  to  her,  as  she  alleges, 
for  the  purpose  of  cheating  and  defrauding 
ber  out  of  said  notes  and  papers,  which  were 
then  of  the  value  of  fully  $900  or  more,  in- 
duced her  to  get  said  notes  and  papers,  pre- 
tending to  her  that  he  wanted  to  collect  the 
money  for  her  that  was  due  her  on  some  of 
tbem,  and,  relying  on  such  representations, 
she  handed  them  to  him,  but  only  for  the 
purpose  of  his  collecting  the  money  for  her; 
that  he  did  collect  the  money  tor  her  on  the 
Williamson  notes,  amounting  to  about  the 
sum  of  $625,  principal  and  Interest;  and 
that  he,  from  that  time  until  his  death,  re- 
fused either  to  return  to  her  the  said  notes 
and  papers,  or  the  money  collected  thereon, 
<x  any  part  of  It 

The  defendants  Claude  V.  Lee  and  E.  H. 
Lee  filed  their  joint  and  separate  answer, 
averring  that,  if  any  notes,  bonds,  securities, 
moneys,  or  other  valuables  were  delivered 
to  any  one  as  custodian  or  trustee,  and  by 
him  to  be  delivered  to  plaintiff,  such  notes, 
etc.,  were,  as  respondents  believe,  recalled 
by  said  E.  G.  C.  Lee  during  bis  lifetime,  or 
were  delivered  directly  to  plaintltC,  and  de- 
nying that  any  of  such  articles  came  Into 
their  possession,  and  averring  that  all  trans- 
actions and  accounts  between  plaintiff  and 
E.  C.  O.  Lee  were  by  them  adjusted,  stated, 
settled,  and  paid  off  during  the  lifetime  of 
said  l^ee,  and  denying  each  and  every  alle- 
gation of  the  bills.  Depositions  were  taken 
for  the  plaintiff  and  defendants.  Including 
the  depositions  of  plaintiff  and  of  defendants 
Claude  V.  Lee  and  E.  H.  Lee,  and  the  cause 
was  beard  on  the  25tb  of  October,  1899,  upon 


the  bill  and  amended  blQ  of  complaint  and 
exhibits,  ui)ou  the  bills  taken  for  confessed 
as  to  L.  E.  Lee,  executor  of  E.  0.  C.  Lee, 
deceased,  and  in  his  own  right,  upon  ttae 
said  answer  and  replication  thereto,  upon 
the  answer  of  guardian  ad  litem  of  Lionel 
Lee,  Infant,  and  general  replication,  and  up- 
on the  depositions,  when  the  court  decreed 
the  payment  to  plaintiff  of  the  note  dated 
January  12,  1893,  and  due  one  year  after 
date,  for  $150,  made  by  said  E.  0.  0.  Lee, 
and  by  him  delivered  to  plaintiff,  and  of 
which  he  afterwards  fraudulently  obtained 
possession,  to  deposit  same  In  possession  of 
Taylor,  who  was  to  deliver  same  back  to 
plaintiff,  and  that  after  this  B.  C.  O.  Lee 
fraudulently  obtained  possession  thereof 
from  Taylor,  and  failed  to  i>ay  the  plaintiff 
the  sum  called  for,  or  any  part  thereof,  and 
fraudulently  appropriated  the  same  to  his 
own  use,  and  that  no  one  has  paid  the  plain- 
tiff said  sum  of  money,  or  any  part  thereof, 
and  that  be  either  destroyed  said  note  or 
left  the  same  with  his  papers  at  his  death, 
and  tliat  the  same  has  not  been  redelivered 
to  plaintiff;  that  as  to  the  other  gifts  claim- 
ed by  plaintiff  she  is  not  entitled  to  recover 
the  same,  because  the  donor  never  parted 
with  the  possession  thereof,  and  there  Is  no 
legal  proof  of  the  existence  of  the  debt  of 
$54,— and  decreed  the  payment  of  the  amount 
of  said  note  and  interest,  aggregating  $184.- 
69.  The  defendants  appealed,  and  say  the 
court  erred  In  decreeing  in  favor  of  plain- 
tiff, "because,  if  E.  C.  C.  Lee  did  execute  bis 
note  on  the  12th  day  of  January,  1805,  for 
$150,  payable  to  the  plaintiff  and  due  in  one 
year,  and  delivered  the  said  note  to  the  plain- 
tiff, it  was  not  a  gift,  and,  if  said  note  did 
exist  under  the  circumstances  and  facts 
shown,  the  same  could  not  be  enforced  at 
law  or  in  equity,  either  against  the  maker 
or  against  his  estate  aft»  his  death,  except 
in  the  hands  of  a  bona  fide  holder  for  value 
without  notice  of  the  want  of  consideration," 
and,  further,  that  "the  court  erred  in  pre- 
suming the  said  note  was  dated  as  of  tbo 
12th  day  of  January,  1895." 

It  is  contended  that  the  note  for  $150  was 
without  consideration.  The  allegations  of  the 
bill  all  the  way  through,  while  the  note  Is 
spoken  of  as  a  gift  at  times,  are  that  the 
note  was  given  In  consideration  of  her  long. 
faithful,  and  valuable  services  to  him,  and 
the  leUers  of  E.  C.  C.  Lee  all  attest  the  fact 
that  plaintiff  remained  with  him  long  after 
the  term  of  ber  apprenticeship  terminated: 
and  when  she  was  about  to  leave  his  home 
more  than  two  years  after  her  time  of  service 
was  up  with  him,  because  of  the  111-treatmeut 
she  received  at  the  hands  of  his  two  sons,  be 
writes:  "They  and  Ida  have  never  agreed 
since  my  wife's  death,  near  seven  years  ago. 
and  they  seem  to  disagree  more  as  time  pass- 
es. For  this  reason  Ida  has  decided  to  lea  re 
me.  I  don't  know  how  I  am  to  get  along  now. 
Ida  has  been  a  good,  obedient  trusty,  Indus 
trlous  child,— has  been  more  than  good  to  m<v 
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I  am  rery  loath  to  lose  her,  but  she  says  she 
cannot  stay  with  the  boys  any  longer."  He 
afterwards  induced  her  to  return  to  his  home, 
and  remained  with  him  much  of  the  time 
until  In  1S95.  In  one  of  bis  letters  he  admits 
that  the  note  showed  on  its  face  that  it  was 
for  work.  From  the  tone  of  his  letters  it  is 
Hear  that  he  recognized  the  fact  that  be  was 
indebted  to  her  over  and  above  wliat  he  had 
done  for  her,  and  It  is  further  plain  that  be 
failed  to  give  her  the  schooling  that  he  bound 
himself,  in  the  agreement  under  which  he 
took  her,  to  give  her.  Silas  Taylor,  his  neigh- 
bor, and,  it  seems,  his  confidential  friend,  tes- 
tifies that  he  does  not  think  that  she  went  to 
nctaool  more  than  two  or  three  terms,  and 
that  was  when  she  first  came  there,  when  she 
was  a  little  chUd;  and  plaintiff  testifies,  "I 
only  went  to  school  pait  of  two  winters, 
shortly  after  I  went  there;"  and  in  some  of 
his  letters  Lee  speaks  of  her  very  deficient 
education.  Claude  V.  Lee  and  E.  H.  Lee  In 
their  answer  deny  that  the  notes,  bonds,  se- 
curities, moneys,  or  other  valuables,  which 
were  recalled  by  E.  G.  0.  Lee  ever  came  to 
tbelr  possession  or  control;  but  the  executor, 
L.  E.  Lee,  fails  to  answer  the  bill  or  deny 
'that  the  said  notes,  etc.,  came  to  bis  posses- 
sion. And,  further,  the  said  defendant  L.  E. 
Lee  on  the  14th  day  of  June,  1000,  filed  his  no- 
tice in  this  court,  served  on  the  defendants 
Claude  v.  Lee  aud  E.  H.  Lee,  of  motion  to 
dismiss  this  appeal  as  to  himself  In  his  own 
right  and  as  executor  of  E.  C.  G.  Lee,  and  as 
to  his  infant  child,  the  defendant  Lionel  Lee, 
and  in  support  of  said  motion  filed  his  affida- 
vit, dated  May  12, 1900,  averring  that  he  nev- 
er made  any  defense  in  said  cause,  either  in 
his  own  right  or  as  such  executor,  as  shown 
by  the  final  decree;  that  he  never  did.  in  his 
own  right  or  as  executor,  or  In  any  other 
way,  join  In  with  his  codefendants,  or  any  of 
them,  in  petitioning  the  supreme  court  of  ap- 
peals for  an  appeal  from  said  decree;  that 
he  did  not  learn  until  within  the  then  last 
few  days  that  even  his  name  in  his  own  right 
and  that  of  executor,  or  that  of  his  Infant 
child,  Lionel,  bad  been  used  in  his  codefend- 
ants' petition  for  an  appeal;  that  it  was  all 
done  without  his  authority,  direction,  knowl- 
edge, or  consent— aud  wholly  repudiating  the 
action  of  his  codefendants  in  appealing  said 
cause,  and  that  he  did  not,  either  In  his  own 
right  or  as  executor,  or  of  bis  child,  in- 
tend to  Invcrive  blmsdf  or  his  decedent's 
estate,  or  that  of  his  child,  by  having  any- 
thing to  do  with  prosecuting  the  said  ap- 
peal, or  with  any  of  the  costs  incurred  in 
taking  the  appeal,  nor  permit  the  same  to  be 
done,  if  be  could  prevent  it  and  asked  that 
the  appeal  be  dismissed  as  to  him  In  his  own 
right  and  as  executor,  and  as  to  his  child, 
Lionel  Lee,  at  the  costs  of  the  real  defend- 
ants in  the  cause.  The  motion  was  docketed, 
but  the  cause  was  submitted  before  the  mo- 
tion was  disposed  of.  E.  0.  C.  Lee's  own  let- 
ters show  tbat  he  got  po$!>e8slon  of  the  $150 
note  from  plalntitT  by  representing  that  he 


wanted  it  that  he  might  place  It  in  the  bands 
of  Taylor  to  bb  kept  for  her,  and  by  such  rep- 
resentations induced  her  to  give  him  posses- 
sion of  said  note.  The  evidence  in  the  case 
strongly  tends  to  show  valuable  consideration 
for  the  $150,  even  aside  from  the  admission 
of  E.  C.  C.  Lee,  the  maker,  that  the  note  It- 
self showed  it  was  for  work. 

As  to  the  assignment  that  the  court  err- 
ed in  presuming  the  said  note  of  $150  was 
dated  as  of  January  12,  1886:  E.  C.  C. 
I>ee  <n  the  12th  day  of  January,  1896,  wrote 
plahitiff,  in  which  he  says:  "1  inclose  you 
my  note  for  one  hundred  and  fifty  dollars, 
due  in  one  year."  The  presumption  is  rais- 
ed at  once  that  it  is  one  year  from  that 
date.  His  letter  inclosing  the  note  is  dated 
January  12,  1896,  and  says  the  inclosed  note 
Is  payable  In  one  year.  Besides,  plaintiff  tes- 
tifies that  the  note  is  dated  January  12,  1885, 
and  she  is  competent  to  testify  to  that  fact 
Her  testimony  could  not  be  to  the  prejudice 
of  the  executor,  heirs,  or  estate.  The  letter 
of  the  maker  of  the  note  says  it  is  "due  In 
one  year."  If  the  note  bore  date  before  the 
date  of  the  letter,  fixing  tbe  date  January 
12th  would  be  to  tbe  benefit  of  tbe  maker  to 
the  extent  of  the  difference  in  the  dates.  Tb«. 
note  was  later  in  the  possession  of  E.  Ol  C. 
Lee,  and  by  him  destroyed  or  left  among  his 
papers,  and  passed  into  the  hands  of  his  ex- 
ecutor, who  Is  a  party  to  this  suit  and  falls 
to  account  for  the  note,  either  by  answer 
denying  that  it  came  to  bis  possession  or  by 
bis  deposition. 

It  Is  further  claimed  that  the  court  erred 
in  rendering  the  final  decree,  because.  If  the 
note  for  $150  was  ever  at  any  time  a  legal  de- 
mand against  E.  C.  0.  Lee,  tbe  same  had 
been  paid,  as  shown  by  receipt  of  November 
12,  1895,  shown  In  the  record.  Plaintiff  re- 
turned to  Lee's  house  in  April,  1895,  after  the 
date  of  note,  and  worked  for  bim  several 
months,  for  which  time  he  paid  her  some- 
thing for  her  work.  On  the  12th  of  November 
following  plaintiff  gave  him  a  receipt  for  $25, 
"in  full  of  all  dues  and  demands  to  date." 
This  receipt  shows  a  settlement  to  that  date 
of  matters  between  thciu  and  due  to  that 
time.  The  note  was  not  yet  due.  and  could 
not  then  be  demanded;  and.  It  It  had  been 
Intended  to  cover  the  note,  it  should  and 
would  have  been  mentioned  as  an  outstanding 
note  not  due  that  was  brought  into  tbe  settle- 
ment There  were  current  dealings  between 
plaintiff  and  E.  C.  0.  Lee,  which  were  settled 
at  that  time;  the  note  for  $150  not  being 
yet  due  or  payable. 

Appellee  files  a  cross  assignment  of  error. 
In  that  the  court  failed  to  find  that  tlic  two 
Williamson  notes  of  $250  each  and  their  mon- 
ey value  belonged  to  plaintiff,  and  to  decree 
to  her  their  value  and  Interest  from  their 
date,  June  24,  1891.  The  only  gift  of  these 
notes  proven  Is  their  delivery  to  Silas  Taylor, 
who  says  in  his  tostiniony  tlwt  Lee  marked 
on  the  back  of  the  envelope  inclosing  tbe 
notes:     "This  is  for  Ida  Lee  when  I  am  gone. 
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if  not  called  for  sooner."  This  was  a  quali- 
fied delivery,  and  subject  to  retail  by  himself 
at  any  time.  The  words  "If  not  called  for 
sooner"  could  only  refer  to  himself  or  his  or- 
der. It  was  further  shown  by  the  same  wit- 
ness that  Lee  afterwards  called  for  the  pa- 
pers; and  he  delivered  them  to  him.  See  Mar- 
shall ▼.  Russell  (Tenn.)  2S  S.  W.  1070,  1  Am. 
&  Eng.  Dec.  Eq.  560,  and  cases  there  cited. 
It  Is  shown  only  by  the  testimony  of  plaintiff 
herself  that  Lee  afterwards  delivered  tbe 
notes  to  her,  saying:  "Ida,  here  are  the  notes 
that  Silas  Taylor  bad  for  you.  Take  them 
npatalrs,  and  lock  them  up  safely  In  your 
trunk,  so  that  the  boys  cannot  get  them." 
She  says  that  she  took  the  notes  and  locked 
them  up  In  her  trunk,  as  he  had  told  her  to 
do.  Tills  delivery  by  Lee  directly  to  plain- 
tiff of  tbe  Williamson  notes  was  witnessed  by 
no  third  party.  The  two  were  alone.  While 
we  may  have  no  doubt  of  the  truth  of  the 
statement,  and  of  the  fact  that  Lee  Intended 
to  give  plaintiff  the  notes,  and  did  deliver 
them  to  her  as  stated  by  her,  yet  the  plaintiff, 
under  section  23,  c.  130,  Code,  Is  wholly  In- 
competent to  prove  such  delivery  and  gift, 
and  for  want  of  legal  proof  plaintiff's  claim 
to  the  Williamson  notes  must  fall. 

We  see  no  error  in  the  judgment  and  the 
same  Is  affirmed;  the  costs  and  damages  in 
this  court  of  appellee  to  be  paid  by  the  ap- 
pellants Claude  V.  Lee  and  E.  H.  Lee,  or  by 
the  executor  of  E.  G.  C.  Lee,  for  them,  out  of 
their  portion  of  the  estate  of  the  said  E.  G. 
O.  Lee. 


ADAMS  V.  BAKER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  23,  1901.) 

BALE  or  LAND— DEFICIENCT— ABATEMENT  IN 
PRICB— GENERAL  WARRANTY— DE- 
LIVERY OP  DEED. 

1.  Where  a  sale  of  land  either  by  deed  or 
contract  describes  the  tract  as  contalulng  a 
given  quantity,  but  says,  "be  the  same  more 
or  leas,  and  is  conveyed  by  the  bonndary,  and 
not  by  the  acre,"  there  can  be  no  abatemeut 
of  purchase  money  for  deficiency  of  quantity. 
in  the  absence  of  intentional  fraud. 

2.  A  general  warranty  in  a  deed  relates  only 
to  title,  and  does  not  warrant  the  quantity  of 
land  stated  in  it. 

3.  Delivery  of  a  deed  depends  on  the  intent 
of  the  parties,  and,  thoueb  not  made  in  formal 
words,  may  be  shown  by  circumstances.  If 
the  parties  meet  to  make  It,  and  read,  sIku, 
and  acknowledge  It  without  reservation,  Uiis 
amounts  to  delivery. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Tucker  county; 
Jno.  Homer  Holt  Judge. 

BUI  by  John  J.  Adams  against  Levlna  Bak- 
er. Decree  dismissing  the  bill,  and  plaintiff 
appeals.    Reversed. 

C.  O.  Strieby,  for  appdlant  J.  P.  Scott  for 
appellee. 

BRANNON,  P.  This  is  a  chancery  suit  in 
the  circuit  court  of  Tucker  county  by  John  J. 


Adams  against  Levlna  Baker  to  sell  a  tract  of 
land  sold  by  Adams  to  Baker  to  satisfy  a  bal- 
ance of  purchase  money  In  favor  of  Adams, 
resulting  In  a  decree  dismissing  the  bill,  from 
which  decree  Adams  appeals. 

Baker  filed  an  answer,  setting  up  that  Ad-  ! 
ams  sold  her  the  tract  of  land  as  containing 
100  acres,  and  that  the  sale  was  by  the  acre 
at  $3  an  acre,  and  that  there  was  In  fact  only 
the  quantity  of  M  acres,  and  that  payments 
which  she  had  made  had  fully  paid  for  all 
that  the  tract  contained.  Adams  claims  that 
he  did  not  sell  the  land  by  the  acre,  but  by 
the  boundary  in  gross.  The  question  is, 
which  is  the  true  version  of  the  sale?  These 
parties  give  evidence  diametrically  contradic- 
tory on  this  point  Some  receipts  given  by 
Adams  for  paymoits  on  this  land,  say,  in  de- 
scribing the  debt  on  which  such  payments 
were  to  apply,  that  they  were  to  apply  on  | 
purchase-money  notes  for  100  acres  of  land  ! 
sold  by  Adams  to  Baker.  There  was  no 
preliminary  written  contract  This  general 
descrlptlcm  of  quantity  would  import  a  sale 
in  groas,  and  anch  receipts  would  Indicate  a 
representation  by  the  vendor  that  the  tract 
contained  100  acres,  and,  though  the  sale  by 
such  general  description  would  be  a  sale  In 
gross,  yet  such  representation  would  entitle 
the  vendee  to  an  abatement  of  the  purchase 
money  under  principles  stated  in  Oisllp  t. 
Cain,  19  W.  Va.  438,  and  Anderson  v.  Sny- 
der, 21  W.  Va.  632.  That  would  be  probably 
the  legal  effect  of  such  a  statement  of  quan-  | 
tity  by  tbe  vendor  prima  fade;  but  that  Is  ' 
not  all  of  the  case.  Adams  knew  nothing 
about  the  quantity  of  the  tract  whilst  Baker 
had  long  resided  upon  it  as  tenant  under  a 
former  owner  before  Adams  acquired  It  and 
must  have  known  the  quantity  far  better 
than  Adams.  This  goes  to  repel  the  Idea  that 
Adams  intentionally  misrepresented  tbe  quan- 
tity, or  that  Baker  relied  upon  the  statement 
of  quantity  by  Adams  In  making  tbe  con- 
tract; and  under  Crlsllp  v.  Oaln,  supra,  this 
operates  in  favor  of  Adams.  The  sale  being 
one  in  gross,  tested  merely  by  said  receipts, 
there  can  be  no  abatement  unless  the  party 
was  misled  by  such  misrepresentation,  which 
presumably  would  be  the  case  In  the  absence 
of  such  circumstances.  But  this  Is  not  all  of 
the  case.  Adams  prepared  a  deed,  and  signed 
and  acknowledged  It  conveying  the  laud  to 
Baker,  saying  on  Its  face  that  the  tract  con- 
tained 100  acres,  "be  the  same  more  or  less, 
and  is  conveyed  by  the  boundary,  and  not  by 
the  acre";  and  he  prepared  a  deed  of  trust 
of  the  same  date  with  that  deed,  both  of  which 
were  to  be  executed  simultaneously  as  one 
transaction.  Adams  took  both  Instruments 
to  Levlna  Baker  and  her  husband,  and  they 
were  read  over.  Adams  says  that  not  a  word 
of  objection  was  made  to  either  Instrument  by 
Levlna  Baker  or  her  husband.  The  husband 
says  that  tbe  deed  contained  a  special  war- 
ranty, and  be  objected  to  that  and  Adams 
agreed  to  change  it  to  a  general  warranty. 
He  says  that  his  only  objection  to  the  deed 
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was  that  It  contained  a  special  warranty. 
Baker  sayi  that  he  did  not  read  the  deed, 
and  yet  he  tells  ns  that  be  strenuously  object- 
ed to  the  deed  on  account  of  warranty,  and 
that  the  deed  said  that  the  tract  contained 
100  acres;  thns  showing  clearly  that  he  did 
read  that  deed,  and  that  his  only  objection  to 
It  Tvas  remoTed  by  Adams.  The  deed  of 
trust  was  signed  by  both  LevLia  Baker  and 
her  husband.  That  deed  of  trust  to  secure 
the  purchase  money  oo  the  land  describes  the 
land  as  "containing  100  acres,  be  the  same 
Doore  or  less,  being  the  same  tract  of  land 
this  day  conveyed  to  the  said  Levlna  Baker 
from  John  J.  Adams  and  wife,  and  more  par- 
ticularly described  by  metes  and  bounds  In 
their  deed  of  even  date  herewith,  to  said  Le- 
vlna  Baker,  to  which  reference  Is  hereby 
made."  Thus  Baker  and  wife  signed  that 
deed  of  trust  distinctly  recognizing  and  re- 
ferring to  the  deed  from  Adams,  and  that 
deed  states  that  the  tract  was  sold  as  "con- 
taining 100  acres,  be  the  same  more  or  less, 
and  Is  conveyed  by  the  boundary,  and  not  by 
the  acre."  This  deed  of  trust,  signed  by  Le- 
▼Ina  Baker  and  her  husband,  makes  It  clear 
that  Adams'  statement  fbat  the  sale  was  not 
by  tiie  acre,  but  In  gross  by  the  boundary.  Is 
true.  Therefore  there  can  be  no  abatement 
Pratt  V.  Bowman,  S7  W.  Va.  715, 17  S.  B.  210. 
If  Levina  Baker  and  her  husband  had  not 
read  the  deed  of  trust  (bat  they  certainly 
bad),  they  shonld  not  have  signed  It  They 
are  taken  In  law  to  have  read  it  These 
deeds,  though  signed  by  the  parties,  were, 
perhaps,  not  actually  delivered.  Adams'  deed 
had  been  signed  and  acknowledged.  It  was 
perfect.  He  still  retained  it  until  Levina 
Baker  and  her  husband  should  acknowledge 
the  deed  of  trust  which  they  retained.  It 
may  be  said  with  much  force  that  whatever 
the  ccmtract  may  have  been  in  the  negotia- 
tions iHrelimlnary  to  the  deed,  the  deed  speaks 
the  final  contract  and  speaks  a  sale  by  the 
boundary;  and  that  that  deed  was  In  law  de- 
livered, though  it  remained  in  the  possession 
of  Adams  to  await  the  acknowledgment  of 
the  deed  of  trust  since  it  was  a  perfect  deed, 
assented  to  by  the  grantee,  as  is  shown  by  the 
evidence  of  Adams  not  only,  but  conclusively 
by  the  fact  that  Baker  and  wife  signed  the 
deed  of  trust  recognising  that  deed  as  accept- 
able and  accepted.  Manual  delivery  of  that 
deed  Is  not  shown  perhaps;  but  nuuinal  de- 
livery is  not  always  necessary  to  effectuate 
a  deed.  "Delivery  of  a  deed  depends  on  the 
intent  of  the  parties,  and,  though  net  in  form- 
al words,  may  be  shown  by  circumstances. 
If  the  parties  meet  to  make  it  and  read,  slg^n, 
and  acknowledge  It  without  reservation,  this 
amounts  to  delivery."  Delaplaln  v.  Qrubb,  44 
W.  Va.  612,  30  8.  K  201,  67  Am.  St  Rep. 
78&  That  deed  only  remained  with  Adams 
till  the  deed  of  tmst  shonld  be  acknowledged, 
—a  duty  of  Baker  and  wife,  which  they  prom- 
ised to  perform.  Had  they  performed  it,  the 
deed  would  have  been  manually  delivered, 
and,  th^  having  failed,  why  shall  the  deed 


not  operate?  That  deed  retained  a  Hen  for 
the  purchase  mont-y.  The  deed  of  trust  was 
not  essentUnl  to  its  operation,  but  only  gave 
Adams  a  remedy  by  sale  under  It  without 
compellhig  a  resort  to  a  chancery  suit  to  en- 
force the  lien.  If  we  treat  that  deed  as  com- 
pleted and  opertLting,  it  fixes  the  sale  as  one 
by  the  boundary,  and  alone  jetties  this  case 
by  establishing  a  sale  by  the  boundary,  and 
estopping  Levina  Baker  from  denying  the 
fact  Though  the  deed  of  trust  was  never 
completed,  it  Is  unessential  In  this  case  to  the 
enforcement  of  Adams'  right;  but  though 
not  <H>erative  as  a  deed  on  Levina  Baker  for 
want  of  acknowledgment  It  Is  evidence 
against  her  to  show  that  she  assented  to  that 
deed,  which  declared  the  sale  to  be  one  in 
gross,  and  not  by  the  acre,  proving  that  such 
had  been  the  original  contract  In  fact  It  Is 
clear  that  the  only  objection  to  that  deed  by 
I^vlna  Baker  and  her  husband,  taking  their 
own  testimony,  was  its  provision  for  a  spe- 
cial warranty.  They  seemed  to  think  that  a 
general  warranty  warrants  the  quantity  spec- 
ified in  a  deed,  whereas  it  relates  only  to  ti- 
tie,  and  does  not  assure  the  quantity  men- 
tioned In  the  deed.  Burbrldge  v.  Sadler,  46 
W.  Va.  89,  32  S.  E.  1028.  So  that  warranty 
can  afford  no  ground  for  abatement  of  pur- 
chase money.  It  is  clear  from  the  evidence 
that  Adams  Intended  to  sell  the  tract  in  gross 
as  a  tract  not  by  the  acre,  for  a  fixed  lump 
sum,  and  would  not  have  taken  less  than 
$300,  whatever  the  quantity;  and  that  Levina 
Baker  and  her  husband,  knowing  the  tract 
and  Its  boundary,  well  Intended  to  buy  it  as  a 
tract  for  the  lump  sum,  and  not  by  the  acre. 
As  the  sale  was  in  gross,  that  ends  the  case; 
but  I  will  add  that  the  evidence  Is  Inadequate 
to  establish  the  deficiency  in  quantity  claim- 
ed. There  was  never  any  order  of  survey,  as 
usual  in  such  cases.  Baker  and  his  wife  say 
that  they  heard  their  neighbors  say  that  the 
tract  did  not  contain  100  acres;  and  one  wit- 
ness (Dumire)  says  that  he  had  William 
Ewin  to  run  it  when  he  purchased  the  tract 
from  Ewin,  and  that  his  survey  made  It  69 
acres.  But  this  survey  was  uncertain.  On 
one  line  no  compass  was  used,  and  one  line 
was  left  open. 

We  must  reverse  the  decree,  and  remand 
the  case  to  the  circuit  court  In  order  that 
a  decree  may  be  entered  for  the  sale  of  the 
land  to  pay  the  balance  of  purchase  money 
due  Adams  and  such  taxes  as  he  may  have 
paid  on  the  land  since  his  sale  to  Baker. 


POLING  V.  BOARD  OF  EDUOA'nON  OF 

DISTRICT  OF  PHILIPPL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  7,  1801.) 
MANDAMUS  TO  BOARD  OF  EDUCATION. 
1.  Mandamns  does  not  lie  to  enforce  against 
a  board  of  education  the  payment  of  a  claim 
for  supplies  furnished  for  use  In  school  houses, 
which    has   not     been    reduced     to   judgment 
against  such  board  or  merged  in  an  order  is- 
sued therefor. 
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2.  Mandamns  does  lie  to  enforce  the  payment 
of  an  order  isaned  by  snch  board  and  for  the 
satisfaction  of  a  judgment  recovered  against 
it. 

3.  When  a  board  of  education  refnses  to  al- 
low or  disallow  a  claim  (or  snch  supplies,  and 
refuses  to  consider  it  at  all,  mandamus  lies 
to  compel  it  to  act  upon  the  claim,  but  not  to 
control  it  in  so  doint;.  or  to  compel  an  allow- 
ance of  the  daiip  or  the  issnance  of  an  order 
therefor. 

(Syllabus  by  the  Court.) 

Krror  to  circuit  court,  Barbour  coanty; 
John  Homer  Holt,  Judge. 

Petition  of  John  W.  Poling  for  a  writ  oC 
mandamus  to  the  board  of  education  of  the 
district  of  PhlllppL  From  an  order  refusing 
the  writ,  petitioner  brings  error..  Reversed. 

J.  Hop  Woods,  for  plaintiff  in  error.  Sam 
V.  Woods,  for  defendant  in  error. 


POFFBNBARGER,  J.  This  is  a  writ  of 
error  to  a  judgment  of  the  circuit  court  of 
Barbour  county,  quashing  an  alias  alterna- 
tive writ  of  mandamus  issued  upon  the  pe- 
tition of  John  W.  Poling,  agent,  suing  for  the 
use  and  benefit  of  his  principal,  James  Paul, 
for  the  purpose  of  enforcing  against  the 
board  of  education  of  the  district  of  Phllippl, 
in  said  county,  the  payment  of  |630,  under 
and  In  pursuance  of  the  following  contract: 

"This  agreement,  made  this  7th  day  of  Oc- 
tober, 1899,  by  and  between  J.  W.  Poling, 
agent,  party  of  the  first  part,  and  O.  A. 
Lough,  J.  S.  Thacker,  and  David  Sturm, 
parties  of  the  second  part,  members  of  the 
board  of  education  of  Philippi  district,  Bar- 
bour county,  state  of  West  Virginia:  That 
the  said  parties  have  purchased,  and  do 
hereby  purchase,  of  the  said  first  party,  the 
t'ollowlng  named  articles  at  the  following 
prices,  to  wit: 

No.  Names  of  Articles.  Price. 

18  Maps  of  West  Virginia.       $12  50  each. 

18  Historical  Charts.  $22  50  each. 


Total  $630  00 

"The  said  articles  to  be  fully  equal  to  sam- 
ples shown,  and  are  to  be  shipped  on  or 
about  the  20th  day  of  October,  1899,  to  Phil- 
ippi post  office  and  address,  or  Fbllippl  ex- 
press office,  or  Philippi  freight  office,  Barbour 
county.  West  Virginia,  for  the  said  second 
parties,  for  which  the  said  second  parties 
agree  to  pay  to  the  said  first  party  the  sum 
of  six  hundred  and  thirty  dollars.  Witness 
our  hands  this  seventh  day  of  October,  1888. 

"G.  A.  Lough,  President 

"David  Sturm, 

"J.  8.  Thacker, 

"Commissioners.** 

The  original  writ  was  seiTed  by  delivering 
a  copy  thereof  to  the  president  of  the  board 
of  education,  and  a  motion  to  quash  the  re- 
turn of  service  was  sustained,  and  an  alias 
mandamus  nisi  awarded.  Service  of  the  lat- 
ter was  made  upon  the  secretary  of  said 
board,  and  then  the  court  sustained  a  motion 
to  quash  said  preliminary  writ.    The  petition 


shows  that  said  contract  was  made,  and  the 
maps  and  the  charts  were  delivered  to  the 
president  of  said  board;  that  said  articles 
were  such  furniture  and  appliances  for  the 
school  house  as  the  law  authorized  the  board 
to  purchase;  that,  although  petitioner  had 
fully  performed  said  contract,  the  board  re- 
fused to  pay  said  sum  of  $630,  or  any  part 
thereof,  and  to  issue  to  the  petitioner  or  his 
principal  an  order  therefor,  or  any  part 
thereof,  upon  the  sheriff  of  said  county,  or 
to  make  any  order  whatever  in  respect  there- 
to; and  that  when  said  contract  was  en- 
tered into,  said  board  had  assembled  and 
was  in  session  as  a  board,  acting  after  due 
notice  to  all  the  members  thereof.  The  pray- 
er is  that  an  alternative  writ  of  mandamns 
may  be  awarded,  directed  to  said  board  of 
education,  to  show  cause.  If  any  It  can,  why 
it  should  not  be  required  to  audit  the  said 
sum  of  $630,  with  Interest  thereon  from 
said  7th  day  of  October,  1899,  provide  for 
its  payment  by  a  special  levy,  if  necessary, 
upon  the  taxable  property  within  said  dis- 
trict, and  draw  an  order  for  the  same  upon 
the  sherlflT  of  said  county  In  favor  of  the  pe- 
titioner, together  with  the  costs  of  the  pro- 
ceeding. 

This  proceeding  is  brought  under  section 
37  of  chapter  45  of  the  Code,  which  reads  as 
follows:  "AU  school  houses,  school  house 
sites  and  other  property  belonging  to  any 
board  of  education  and  used  for  school  pur- 
poses shall  be  exempt  from  execution  or  oth- 
er process,  and  from  lien  on  or  distress  for 
taxes  or  county  levies;  but  when  any  order 
of  the  board  upon  the  sheriff  of  the  county, 
or  Judgment  or  decree  for  a  sum  of  money 
against  the  said  board  has  been  presented 
to  such  sheriff  without  obtaining  payment 
payment  thereof  may  be  enforced  by  the  cir- 
cuit court  by  mandamus  or  an  order  for  a 
specific  levy  on  the  property  taxable  in  the 
district"  The  only  case  found,  or  cited,  in 
which  said  section  has  been  ctmstrued,  is 
that  of  Canby  v.  Board.  18  W.  Va.  83.  That 
was  an  action  of  assumpsit  in  which  the 
declaration  contained  a  special  count  setting 
up  an  order  issued  by  the  board  of  education 
for  the  amount  sued  for  and  also  common 
counts  in  assumpsit  The  court  decided  hi 
that  case  that  such  an  action  cannot  be  sus- 
tained upon  an  order  Issued  by  a  board  of 
education,  nor  upon  an  original  claim  for 
which  such  order  has  been  Issued,  and  that 
the  remedy  of  the  person  holding  such  order 
is  by  mandamus  from  the  circuit  court  of 
the  county.  It  was  not  there  decided  that 
mandamus  will  lie  to  enforce  against  a  board 
of  education  the  payment  of  a  claim  for 
which  an  order  has  not  been  issued.  All 
that  is  said  in  the  opinion,  delivered  by 
Judge  Haymond,  in  respect  to  such  claim,  is 
that:  "When  there  is  no  dispute  between 
the  board  and  the  party  who  makes  the 
claim  for  building,  etc.,  then,  of  course,  it 
is  supposed  by  the  law  that  a  proper  order 
will  be  made  and  delivered  to  the  claimant 
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Bnt  If  In  such  case,  or  tai  any  case  where 
the  party  had  a  claim  against  the  board,  the 
board  refosed  to  give  an  order  for  Its  pay- 
ment, it  trould  be  competent  for  the  claimant 
to  sue  the  board  and  obtain  Judgment  there- 
for; but  for  the  reasons  above  stated  I  do 
not  see  that  a  Judgment,  when  obtained 
against  the  board,  would  place  him  In  any 
better  situation  under  the  law  than  a  proper 
oi-der  on  the  sheriff,  such  as  was  given  In 
this  case." 

in  respect  to  claims  against  a  county  court 
the  following  statutory  iH'OTision  is  made: 
"No  suits  shall  be  brought  ag^ainst  a  county 
court  for  any  demand  for  a  specified  sum  of 
money  founded  on  contract,  except  an  order 
on  the  county  treasury,  until  such  demand 
has  been  presented  to  such  court  and  been 
disallowed  by  them  In  whole  or  in  part.  But 
if  the  court  neglect  or  refuse  to  act  on  such 
demand  by  the  close  of  the  first  session  after 
that  at  which  It  Is  so  presented,  or  of  the 
second  session  after  it  is  filed  with  the  clerk, 
pursuant  to  the  preceding  section,  for  pres- 
entation. It  shall  be  deemed  to  have  been 
fully  presented  and  disallowed."  No  such 
provision  seems  to  have  been  made  In  ref- 
erence to  claims  against  boards  of  education, 
and  section  7  of  chapter  4S  of  the  Oode  pro- 
rides  that  such  board  shall  be  a  corporation, 
and  as  such  may  sue  and  be  sued,  plead  and 
be  Impleaded.  Under  this  general  provision, 
any  proper  action  for  the  enforcement  of  a 
claim  against  snch  corporation  may  be 
brought,  and  any  proper  proceedings  may  be 
bad,  except  where  limitations  are  Imposed 
by  the  statute;  As  has  been  shown,  the  prop- 
txty  of  a  iMMurd  of  edncation  cannot  be  taken 
upon  execution  or  other  process,  nor  can  any 
ii^i  tbere<Mi  be  ol>tained.  In  lieu  of  ezecu- 
tlcm  after  Judgment,  or  an  order  has  been 
allowed  for  the  claim,  the  creditor  may  pro- 
ceed by  writ  of  mandamus.  That  Is  as  far 
as  the  statute  gives  a  creditor  the  benefit  of 
a  remedy  by  mandamus.  Whether  such 
remedy  exists  independently  of  statute  will 
be  noticed  hereafter.  Section  40  of  said 
chapter  allows  such  writ  to  compel  any 
board  of  edncation  to  lay  any  of  the  levies 
required  by  law,  unless  good  cause  be  shown 
to  the  contrary;  but  that  is  general,  and 
has  no  direct  relation  to  the  claim  of  a  cred- 
itor. Of  course,  as  has  been  stated,  there  is 
a  further  limitation,  as  decided  in  Canby  t. 
Board,  in  this:  that  no  action  of  debt  or 
assumpsit  can  be  brought  upon  an  order; 
for  the  statute  puts  an  order  upon  the  same 
footing  as  a  Judgment  against  the  board, 
and  gives  mandamus  as  a  remedy  for  enfor- 
cing payment. 

While  the  statute  does  not  expressly  give 
a  creditor  a  remedy  by  mandamus  against 
a  board  of  education,  further  than  has  been 
shown,  it  is  the  duty  of  such  board  to  allow 
or  disallow,  in  its  soimd  discretion,  claims 
presented  to  it  for  payment  By  way  of  pay- 
ment. It  can  mily  issue  an  order  for  what  It 
finds  to  be  dne.   Judge  Haymond,  in  Canby  v. 


Board,  calls  that  a  conditional  payment 
Nothing  Is  lietter  settied,  hi  this  state  and 
elsewhere,  than  that  mandamus  will  not  lie 
to  control  an  inferior  court,  tribunal,  or  of- 
ficer in  the  exercise  of  Judicial  discretion  and 
Judgment  State  v.  Buchanan,  24  W.  Va. 
386;  White  v.  Board,  28  W.  Va.  227;  Satter- 
lee  V.  Strlder,  31  W.  Va.  789,  S  S.  E.  562;  Mil- 
ler V.  County  Court,  34  W.  Va.  288,  12  S.  B. 
702.  But  It  Is  equally  well  settied  that,  if 
such  inferior  tribunal  refused  to  exercise  Its 
discretion.  It  may  l>e  compelled  to  act  by  man- 
damus; bnt  the  manner  of  Its  action  or  result 
of  Ite  decision  cannot  be  thus  controlled. 
MlUer  V.  County  Court,  34  W.  Va.  285,  12  S, 
KL  702;  High,  Extr.  Rem.  {  848;  Merrill, 
Mand.  {  12&  In  the  section  of  High's  Ex- 
traordinary Bemedles  referred  to  It  is  said: 
"The  writ  will  not  issue  to  control  or  in  any 
manner  Interfere  with  the  decision  of  mu- 
nicipal tribunals  as  to  demands  against  the 
municipality  upon  which  they  have  exercised 
their  discretion;  yet  these  dedsions  in  no 
manner  negative  the  right  of  interference  for 
the  purpose  of  setting  the  auditing  lx>ards  or 
officers  In  motion,  compelling  them  to  act 
when  they  have  refused  to  proceed.  And  the 
rule  Is  well  established  that  when  such  of- 
ficers have  refused  to  act  upon  municipal 
claims  properly  presented  to  them  and  8ul>- 
Ject  to  their  control,  mandamus  will  lie  to 
set  them  in  motion  and  to  compel  them  to  au- 
dit and  pass  upon  demands  presented,  with- 
out requiring  them  to  render  any  particular 
decision,  or  to  audit  the  demands  at  any 
spedfled  amount  In  other  words;  the  court 
may  properly  interfere  to  compel  action  upon 
the  part  of  such  officers,  without  controlllug 
the  mode  of  their  action  or  determining  its 
result" 

The  altwnative  writ  here  shows  that  the 
petitioner  has  fully  performed  his  contract 
and  has  requested  said  board  of  education  to 
pay  him  the  amount  of  his  claim,  and  that 
the  board  has  not  only  refused  to  pay  It  or 
any  part  of  It  but  has  also  refused  "to  make 
any  order  whatever  in  req)ect  thereto."  This 
amounts  clearly  to  a  refusal  to  consider  the 
claim,  and  a  refusal  to  act  upon  It  in  any 
way,  either  to  allow  or  to  reject  it  From 
what  appears  in  the  alternative  writ  the 
claim  is  such  as  merits  at  least  consideration. 
It  is  for  the  purchase  money  of  supplies  for 
the  schools  of  the  district  under  the  control 
of  said  tx)ard.  It  does  not  appear  what  de- 
fenses there  may  be  to  the  daim,  aa  the  de- 
fendant was  not  required  to  file  its  answer. 
But  whatever  there  may  be,  the  board  of 
education  should  consider  them,  and  pass  up- 
on them  in  determining  whether  it  will  allow 
or  reject  the  claim.  The  only  answer  it  can 
make  is  to  show  that  it  has  acted  np':n  the 
claim,  and  has  not  refused  to  exercise  the 
discretion  and  Judgment  in  respect  to  the 
matter  vested  in  it  by  law.  If,  in  the  exer- 
cise at  such  Judgment  and  discretion,  it 
should  decide  that  the  claim  ought  not  to  be 
paid.  It  should  reject  it  and  the  claimant  will 
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then  hare  bla  proper  ordinary  remedy  at  law 
for  determining  whether  there  Is  a  liability 
upon  the  board  of  education  by  reason  of  the 
contract  set  forth  In  the  writ,  and,  if  so,  the 
amount  to  which  he  Is  entitled.  .  The  board 
of  education,  In  passing  upon  the  claim, 
should  Issue  an  order  for  whatever  sum  It 
may  think  the  claimant  Is  entitled  to.  This 
he  may  accept  or  refuse  as  to  him  shall  seem 
best    High,  Sactr.  Rem.  {  84S. 

There  are  some  cases  la  which  the  courts 
hare  gone  further  than  this  in  the  exercise  of 
jurisdiction  by  mandamus  with  respect  to 
claims  against  municipal  corporations.  In 
section  3S0,  High,  Elxtr.  Rem.,  it  is  said: 
"When  certain  services  are  authorized  by 
statute  and  made  a  diarge  against  the  coun- 
ty, mandamus  will  lie  to  its  board  of  supervi- 
Bors,  requiring  them  to  receive  and  allow  a 
claim  against  the  county  for  the  services  thus 
rendered.  Thus,  when  it  is  provided  by  stat- 
ute  that  medical  service  rondered  for  the  In- 
digent sick  of  a  county  shall  be  made  and 
charged  upon  the  county,  the  duty  Imposed 
upon  the  supervisors  to  allow  a  claim  for 
8u<dt  services  is  treated  as  an  official  duty, 
peremptory  In  its  nature,  whlcb  they  are  not 
at  liberty  to  disregard,  and  in  the  discharge 
of  which  they  cannot  be  permitted  to  follow 
their  own  caprice.  Mandamus  will  therefore 
Ue  In  such  a  case  to  compel  the  performance 
of  the  duty."  The  cases  dted  in  support  of 
this  are  People  v.  Macomb  Co.  Sup'rs,  8 
Mlcb.  476,  State  v.  Board  of  Com'rs  of  War- 
ren Co.,  136  Ind.  a07,  85  N.  E.  1100,  and 
People  V.  Board  of  Auditors  of  Wayne  Co., 
10  Mlcb.  307.  An  examination  of  these  cases 
shows  that  the  claimants  were  without  any 
remedy  whatever,  except  by  mandamus,  by 
reason  of  constitutional  and  statutory  pro- 
visions in  those  states.  The  {Hropositlon, 
therefore,  cannot  be  regarded  as  a  general 
one,  and  cannot  be  applied  here;  for  the  or- 
dinary remedy  by  an  action  of  assumpsit 
clearly  exists  In  this  state  against  a  board 
of  education. 

The  case  <^  Ralscfa  v.  Board,  81  OaL  542,  22 
Pac.  890,  Is  cited  and  relied  upon  by  counsel 
for  plaintiff  in  error.  That  case  holds  that 
mandamus  lies  to  compel  a  board  of  educa- 
tion to  draw  its  warrant  upon  the  school  fund 
to  pay  for  supplies  furnished  to  the  schools 
under  Its  caie,  in  pursuance  of  its  contract, 
and  that  the  remedy  against  its  members  by 
action  for  damages  for  neglect  of  their  duty 
is  not  so  comi)etent  to  afford  relief  upon  the 
subject-matter  of  the  application,  or  so  con- 
venient, beneficial,  and  effective,  as  the  pro- 
ceeding by  mandamus,  and  will  not,  there- 
fore, supasede  that  remedy.  The  decision 
was  by  a  divided  court,  three  of  the  judges 
dissenting.  It  was  also  under  a  statute  pro- 
viding that  "payments  from  said  fund  shall 
only  be  made  by  the  treasurer  of  said  city 
and  county  upon  drafts  drawn  on  him  by  the 
board  of  education,  signed  by  the  president 
and  the  superintendent  of  common  schools, 
and  countersigned  by  the  auditor  of  said  city 


and  county."  This  provision  Is  very  differ- 
ent from  ours.  Here  a  judgment  against  a 
board  of  education  Is  as  good  as  an  order,  and 
authorizes  the  sheriff  to  pay  the  judgment 
creditor  the  amount  of  his  recovery.  None  of 
the  judges  in  that  case  contended  that  there 
was  any  other  remedy  against  the  board  of 
education.  So  the  principles  upon  which  that 
decision  rests  are  not  applicable  to  tills  case. 
The  case  of  Miller  v.  County  Court,  34  W. 
Va.  285,  12  S.  E.  702,  Is  somewhat  similar  to 
this.  There  the  sheriff  made  his  report  to 
the  county  court  and  claimed  certain  credits 
which  the  court  refused  to  allow.  He  sought 
by  mandamus  to  compel  the  county  court  to 
allow  these  Items,  and  the  circuit  court  tak- 
ing his  view  of  the  matter,  awarded  a  per- 
emptory Witt  commanding  the  county  court 
to  make  the  allowance  in  the  next  settlement 
with  the  sheriff;  but  this  court  reversed  that 
judgment  and  held  that  the  dlscreticn  of 
the  county  court  could  not  be  controlled  by 
mandamus.  In  Satterlee  v.  Strider,  dted,  the 
county  court  of  Jefferson  county  had  subscrib- 
ed $250,000  to  the  capital  stock  of  a  railroad 
company,  to  be  paid  in  its  bonds,  which  sum 
was  to  be  expended  on  that  portion  of  the 
road  located  within  the  county,  and  appointed 
three  dtlzens  of  the  county  a  committee  to 
take  charge  of  the  bonds  and  deliver  them 
to  the  company  in  such  amounts  as  In  their 
judgment  would  be  at  the  time  a  fair  com- 
pensation to  the  company  for  the  work  done 
in  the  construction  of  that  part  of  the  road. 
When  the  company  had  completed  the  road 
through  the  county,  all  the  bonds  except  $8,- 
100  had  been  delivered;  but  before  the  road 
was  completed  the  county  court  made  another 
order,  requiring  the  bonds  then  undelivered 
to  be  countersigned  by  the  president  of  the 
county  court  and  his  concmrence  and  ap- 
proval, before  they  could  be  delivered.  The 
president  refused  to  consent  to  the  delivery 
of  the  orders,  because,  in  his  judgment  the 
company  had  not  done  the  amount  of  work 
In  the  county  to  entitle  It  to  the  bonds;  and 
it  was  held  that  mandamus  would  not  lie  to 
compel  him  to  countersign  and  deliver  the 
bonds  either  to  the  committee  or  to  the  com- 
pany, because  he  was  vested  with  discretion 
in  the  matter,  which  could  not  be  controlled 
by  mandamus.  Various  provisions  of  the 
statute  recognize  judgments  in  the  ordinary  le- 
gal sense  against  county  cpurts,  cities,  towns, 
and  boards  of  education,  and  provide  for  en- 
forcing satisfaction  of  them  by  writ  of  man- 
damus, all  of  which  strengthens  the  view  that 
mandamus  will  not  lie  to  compel  payment 
and  satisfaction  of  a  claim  which  has  never 
been  reduced  to  judgment  or  put  Id  the  form 
of  an  order.  It  is  very  dear  that  the  ordi- 
nary action  of  assumpsit  or  debt  for  daims 
of  that  kind  Is  better  calculated  to  determine 
the  rights  of  the  parties,-  in  ascertaining 
whether  there  Is  a  liability  and  what  it 
amounts  to,  than  mandamus.  The  matters 
of  law  and  fact  are  presented  and  passed  up- 
on In  a  more  orderly  and  formal  manner  than 
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by  mandamus,  and  no  reason  suggests  Itsell 
wby  a  distinction  In  this  respect  between 
claims  against  Individuals  and  private  corpo- 
rations on  the  one  band,  and  claims  against 
public  corporations  on  tbe  other  hand,  should 
be  made,  except  that  made  by  the  statute  in 
providing  a  way  by  which  Judgments  against 
public  corporations  may  be  satisfied. 

Several  authorities  are  cited  on  the  ques- 
tion of  tbe  liability  of  tbe  board  of  educa- 
tion; but,  as  that  question  is  not  properly 
presented  here,  there  is  no  occasl(a  for  ex- 
amining them. 

For  tbe  foregoing  reasons,  the  Judgment  of 
the  circuit  court  is  reversed,'  and  tbe  cause 
remanded  to  be  furtber  proceeded  with  ac- 
cording to  tbe  principles  herein  announced, 
and  further  according  to  law. 


YOST  et  aL  V.  ORABAM  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  23,  1901.) 

VOLUNTARY    ASSIONMBNT  —  PROPERTY    CON- 

VKYED— FRAUDULENT  INTENT— SITUS 

OF  PROPERTY. 

1.  A  voluntary  aasignmeot  by  a  party  ac- 
cording to  the  law  of  fiis  domidle  will  pass  his 
personal  estate,  whatever  may  be  its  locality, 
abroad  as  well  as  at  home. 

2.  It  is  not  enough  that  the  purpose  of  the 
assignor  be  fraudulent.  Knowledge  of  such 
purpose  must  be  clearly  brought  home  to  the 
assignee. 

3.  The  legal  situs  of  personal  property  fol- 
lows the  domicile  of  the  owuer,  and  the  law 
of  the  actnal  situs  protects  the  claims  of  cred- 
itors domiciled  there  only  against  transfers  by 
operation  of  law. 

(SylUbns  by  the  Court) 

Appeal  from  circuit  court,  Marlon  county; 
J.  M.  Hagans,  Judge. 

Bill  by  P.  W.  Yost  and  others  against  A. 
C.  Graham  and  others.  Decree  for  defend- 
ants, and  plaintUTs  appeal.    Affirmed. 

W.  S.  Meredith  and  B.  L.  Butcher,  for  ap- 
peUants.  U.  N.  Amett,  Jr.,  W.  H.  Con- 
away,  and  J.  P.  Klrby,  for  appellees. 

McWHOKTER,  J.  A  C.  Graham  had 
two  contracts  to  drill  oil  wells,— one  with  the 
South  Penn  Oil  Company  to  drill  well  No. 
4  on  tlie  Wilson  heirs'  farm;  the  other 
with  tbe  Fisber  Oil  Company.  The  South 
Penn  Oil  Company  advanced  money  to  the 
said  contractor,  so  that  he  was  indebted  to 
said  company  for  such  advancement  in  the 
sum  of  $871.15,  besides  about  $250  tor  gas 
used  in  drilling  the  well  on  the  Wilson  farm 
and  also  $140  for  gas  used  in  drilling  well 
No.  1  on  the  Toothman  farm.  There  waa 
also  held  back  in  the  hands  ot  the  South 
Penn  Oil  Company  the  sum  of  $1,000  on  said 
contract,  whicb  was  not  due  or  payable  un- 
til tbe  contract  should  be  comirteted.  Tbe 
contractor  was  otherwise  considerably  in- 
volved. He  got  his  tools  fast  in  the  Wilson 
well,  and  bad  what  oil  men  call  a  "fishing 
Job";  and,  being  unable  to  proceed  with  his 


work,  on  the  Slat  of  March,  1886,  he  assign- 
ed, in  the  city  of  Pittsburg,  Pa.,  to  his 
brother,  William  M.  Graham,  his  said  caa- 
tracts  for  boring  said  wells,  which  assign- 
ment was  subject  to  all  the  terms  and  condi- 
tions contained  therein,  and  tbe  said  W.  M. 
Graham  agreed  to  faithfully  perform  all  the 
covenants  contained  In  said  contracts,  there- 
by assuming  all  liability  thereunder.  On  the 
25th  day  of  March,  1890,  O.  E.  Conaway 
brought  his  civil  action  before  a  justice  of 
Marlon  county  against  A  C.  Graham  to  re- 
cover on  an  account  of  $290.15,  and  on  tbe 
Slst  day  of  March  recovered  a  Judgment 
thereon,  and  on  the  31st  day  of  March, 
1896,  execution  on  said  Judgment  Issued,  and 
on  the  5tb  day  of  April  was  placed  in  tbe 
hands  of  Spencer  King,  constable  of  said 
county. 

P.  W.  Yoat  &  Sons  brought  their  action 
against  said  A  C.  Graham  in  the  inter- 
mediate court  of  Marion  county  on  an  ac- 
count they  bad  against  Graham  for  $417.93, 
and  on  the  12th  day  of  May  sued  out  an  at- 
tachment and  served  a  suggestion  on  the 
South  Penn  Oil  Company,  and  on  the  25tb 
day  of  May  the  court  rendered  Judgment 
In  favor  of  plaintlfls  against  A.  C.  Graham. 
The  South  Penn  Oil  Company  answered  tbe 
suggestion  to  the  eilect  that  tbere  was  in 
its  hands  $1,000  under  two  c«:tala  con- 
tracts made  with  A  C.  Graham  to  drill 
and  complete  two  oil  wells  for  said  com- 
pany, the  said  No.  4  on  tbe  Wilson  heirs 
property,  and  well  No.  2  on  the  Toothman 
farm;  that  by  the  terms  of  such  contracts 
tbe  said  Graham  was  to  receive  no  compen- 
sation for  his  labor  until  his  work  was  com- 
pleted;  and  that  before  said  wells  were 
completed  on  the  31st  day  of  March,  1886, 
tbe  said  A  C.  Graham  assigned  the  said 
contracts  to  William  M.  Graham,  who 
claimed  the  benefits  of  said  contracts,  since 
said  wells  had  been  completed.  Other  par- 
ties also  brought  their  actions  at  law 
against  said  A.  O.  Graham  and  sued  out 
attachments. 

P.  W.  Yost  &  Sons  and  the  other  Judg- 
ment creditors  filed  their  bill  In  the  inter- 
mediate court  of  Marlon  county  against 
said  A  C.  Graham,  WlUiam  M.  Graham, 
and  the  South  Penn  OU  Company  at  tbe 
July  rules,  1897,  setting  up  their  respective 
claims  and  Judgments,  and  claiming  tbe 
same  should  be  paid  out  of  the  $1,000  re- 
tained in  the  bands  of  tbe  South  Penn  Oil 
Company,  to  be  paid  in  the  order  of  the 
priority  of  their  several  attachment  liens 
levied  thereon  by  the  service  of  said  attach- 
ment and  suggestions  of  tbe  South  Peun 
Oil  Company,  the  custodian  of  said  funds, 
alleging  that  the  pretended  assignment  of 
the  several  contracts  to  the  defendant  Wil- 
liam M.  Graham  was  fraudulent  and  void 
as  to  the  debts  of  the  plaintiffs,  which  were 
valid  and  existing  debts  at  the  time  said 
assignment  was  made,  and  that  said  Wil- 
liam M.  Graham  had  notice  thereof;    that 
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tbe  assignment  was  made  for  the  purpose 
of  hindering,  delaying,  and  defrauding  tbe 
creditors  of  said  A.  C.  Graham,  and  es- 
pecially the  plaintiffs;  that  at  the  time  of 
the  assignment  of  the  contracts  for  drilling 
the  wells  were  almost  completed,  and  that 
plaintiffs  had  fmnlshed  material  and  labor 
to  said  A.  C.  Graham,  during  the  progress 
of  the  work  of  drilling  and  completing  said 
wells,  upon  the  faith,  promise,  and  expec- 
tation of  being  paid  from  the  price  of  said 
work  when  completed  according  to  the 
terms  of  the  contracts;  that  said  William 
M.  Graham  did  but  a  small  amount  of  work 
to  complete  the  wells  after  the  pretended 
assignment  to  him,  and  that  he  paid  abso- 
lutely nothing  for  said  contracts  to  said  A. 
G.  Graham,  or  to  any  one  for  him,  but  that 
the  assignment  was  made  without  consid- 
eration, and  for  the  purpose  of  hindering, 
delaying,  and  defrauding  his  creditors,  etc.; 
that  A.  O.  Graham  was  insolvent,  so  far 
Bs  plaintiffs  could  learn,  and  had  no  other 
property  in  West  Virginia  than  that  in  the 
hands  of  the  South  Penn  Oil  Company;  that 
said  Grahams  were  brothers,  and  non-resi- 
dents of  West  Virginia, — and  arerring  that 
the  name  of  "A.  L.  Graham"  in  the  writ 
was  meant  and  intended  for  the  defendant 
A.  O.  Graham,  and  praying  that  the  South 
Penn  Oil  Company  be  restrained  from  pay- 
ing said  fund,  or  any  of  It,  to  said  Gra- 
hams, or  either  of  them,  and  that  the  as- 
signment of  said  contracts  be  set  aside  as 
fraudulent  and  void  as  to  the  debts  of  plain- 
tiffs, respectively,  and  that  the  fund  in 
the  hands  of  the  South  Penn  Oil  Company, 
or  that  may  have  been  In  its  hands,  be  ap- 
plied to  their  debts,  etc.,  and  for  general  re- 
lief. 

The  defendant  William  M.  Graham  filed 
his  answer,  denying  all  allegations  of  fraud, 
and  denying  knowledge  on  bis  part  of  any 
of  the  indebtedness  of  said  A.  C.  Graham  to 
the  plaintiffs,  or  any  of  them,  and  averring 
that  on  the  8d  day  of  March,  1896,  the  said 
A.  O.  Graham,  being  unable  to  complete 
the  drilling  of  the  wells  under  his  contract, 
and  being  largely  indebted  to  the  South 
Penn  Oil  Company,  assigned  the  said  con- 
tracts to  respondent;  that  at  the  time  of 
said  assignment  said  A.  0.  Graham  had  at- 
tempted to  drill  said  well;  that  he  had  been 
working  for  about  a  month,  endeavoring  to 
fish  his  tools  out  of  said  well,  but  was  ut- 
terly unable  to  do  so;  that  under  his  con- 
tract be  was  to  receive  no  compensation 
for  drilling  said  well  unless  he  completed 
it  and  unless  he  could  extricate  bis  said 
tools  he  would,  in  order  to  complete  his 
contract,  have  to  abandon  bis  toola  and  the 
work  he  had  done,  and  begin  again  on  an- 
other location,  thus  losing  all  the  time  and 
money  he  had  expended  up  to  that  time; 
that  the  South  Penn  OH  Company  had  ad- 
vanced to  him  about  ^16.45  on  account  of 
said  contract;  that  he  was  Indebted  to  said 
company  In  the  further  sum  of  $140  for  gas 


used  by  him  on  well  No.  1  on  tbe  Tooth- 
man  farm,  and  about  $2oO  for  gas  used  on 
the  Wilson  well  No.  4,  and,  being  so  indebt- 
ed and  unable  to  extricate  his  tools,  he  en- 
tered Into  the  agreement  with  the  re8p<»d- 
ent  to  assign  to  him  tbe  contract  of  well 
No.  4  on  the  Wilson  farm;  that  respondent 
agreed  to  complete  the  contract  and  asamne 
the  said  indebtedness  to  the  South  Penn 
Oil  Company,  and  pursuant  to  the  said 
agreement  be  assigned  the  contract,  and  re- 
ajMuideDt  assumed  the  indebtedness,  and 
proceeded  to  complete  the  well;  that  at 
the  time  of  said  assignment  it  was  absolute- 
ly impossible  to  tell  whether  or  not  he 
would  be  able  to  extricate  the  tools,  and 
It  was  probable  be  would  have  to  abandon 
the  tools  and  the  work  that  had  been  done, 
and  drill  the  well  from  tbe  top  of  a  new  lo- 
cation; that  he  proceeded  at  once  upon  the 
work,  and  upon  Its  completion  be  received 
from  the  South  Penn  OU  Company  $871.10 
in  cash,  allowing  them  credits  for  the  in- 
debtedness due  to  them  from  A.  C.  Graham, 
and  also  for  gas  used  by  respondent  in  com- 
pleting the  well:  and  that  said  company 
held  in  its  possession,  and  stlU  holds,  $1,000 
on  said  wells  to  cover  the  attachments  In 
this  case. 

The  defendant  William  M.  Graham  ten- 
dered his  amended  answer,  which  was  or- 
dered to  be  filed,  wherein  he  states  that  the 
said  assignment  was  made  on  the  31st  day 
of  March,  1896,  instead  of  the  3d  day,  as 
stated  in  his  original  answer,  and  so  cor- 
rects it;  that  said  assignment  was  made 
in  the  state  of  Pennsylvania,  and  In  pur- 
suance of  the  laws  of  said  state;  that  at 
the  time  of  said  assignment  the  said  A.  C. 
Graham  and  William  H.  Graham  were  non- 
residents of  the  state  of  West  Virginia,  and 
were  citizens  of  the  state  of  Pennsylvania, 
residing  in  the  city  of  Pittsburg,  of  said 
state,  and  bad  been  citizens  of  said  city 
and  state  for  a  long  time  prior  thereto,  and 
are  still  residents  of  said  state;  that  hi 
addition  to  the  facts  and  allegations  stated 
in  his  original  answer,  he  says  that  on  the 
3d  day  of  July,  1897,  for  valuable  consider- 
ation, he  assigned,  transferred,  and  set  over 
all  of  his  claims,  debts,  demands,  and  mon- 
eys coming  from  the  defendant  South  Penn 
Oil  Company,  and  all  of  his  right  title.  In- 
terest claims,  debts,  and  demands  due  and 
coming  from  said  company  under  tbe  con- 
tract with  said  company,  assigned  by  A. 
C.  Graham  to  respondent  to  the  Jarecki 
Manufacturing  Company,  Limited,  a  corpo- 
ration of  said  state  of  Pennsylvania,  and 
filed  with  his  answer  a  copy  of  said  assign- 
ment 

The  Jarecki  Manufacturing  Company, 
Limited,  having  been  made  a  party  defend- 
ant, tendered  its  answer,  asserting  its  right 
under  the  assignment  of  July  8,  1897,  for 
valuable  consideration,  by  tbe  defendant 
William  M.  Graham,  to  said  company,  of  all 
his  int^est  in  tbe  contracts  assigned  to  him 
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by  said  A.  C.  Grabam;  tbat  the  said  Jarecki 
Manufacturing  Company,  Limited,  at  the 
special  Instance  and  request  of  said  WlUtam 
M.  Graham,  sold  and  delirered  to  bim  large 
<]iuuitltle8  of  oil  well  supplies  to  be  used 
by  him  In  drilling  oil  wells,  and  that  said 
WlUlam  M.  Grabam,  on  the  Sd  of  Jnly, 
1897,  was  indebted  to  respondent  in  the 
sum  of  over  $20,000,  and  as  a  consideration 
for  and  In  part  payment  and  satisfaction  of 
said  indebtedness  the  said  Graham  assign- 
ed to  respondent  all  his  Interest,  rights,  and 
claims  due  under  said  contracts,  of  which 
assignment  defendant  the  South  Penn  Oil 
Company  had  due  notice  (exhibiting  a  copy 
of  the  said  assignment);  that  at  the  time 
of  the  assignment  by  William  M.  Graham 
to  respondent  said  Graham  was,  and  has 
been  ever  since,  and  is  now,  a  nonresident 
of  the  state  of  West  Virginia,  and  a  resident 
of  the  city  of  Pittsburg  and  state  of  Penn- 
sylvania; that  the  said  respondent  paid  a 
full,  fair,  and  valuable  consideration  for  the 
said  contmct  and  the  benefits  thereunder, 
and  became  entitled  to  the  same  by  Tlrtue 
of  the  said  assignment,  dated  July  3,  1897, 
and  by  virtne  of  the  assignment  respondent 
became  and  was  entitled  to  the  same;  that 
said  assignment,  made  by  said  A.  C.  Graham 
to  Wm.  M.  Graham,  as  respondent  was  ad- 
vised and  belieTes.was  made  before  any  salt 
for  the  recovery  of  the  several  claims  men- 
tioned In  plnlntUTs  bill,  and  before  the  Issu- 
ing and  service  of  any  attachment  therein, 
and  that  the  attachments  that  issued  con- 
temporaneously were  not  liens  upon  the 
funds  in  the  hands  of  the  South  Penn  Oil 
Company;  that  plaintiffs  were  not  legally  or 
equitably  entitled  to  have  said  funds  subject- 
ed to  the  payment  of  their  Judgments  or 
claims,  or  either  of  them,— and  denied  tbat 
said  assignment  was  made  for  the  purpose 
of  hindering,  delaying,  and  defrauding  the 
creditors  of  said  A.  C.  Graham. 

Depositions  were  taken  and  filed  in  the 
cause.  On  the  28th  day  of  October,  1888, 
the  cause  was  heard  In  the  intermediate 
court,  when  It  was  held  that  the  assignment 
made  by  A.  C.  Graham  to  William  M.  Gra- 
ham on  the  31st  of  March,  1896,  was  fraudu- 
lent as  to  plaintiffs,  and  without  cons'Idera- 
tion  deemed  valid  In  law,  of  which  the  said 
William  M.  Grabam  bad  notice,  and  that 
the  fund  In  the  hands  of  the  South  Penn 
Oil  Company  was  subject  to  the  payment  of 
the  demands  of  the  plaintiffs,  respectively, 
and  tffoceeded  to  ascertain  the  priorities  of 
the  claims  of  the  several  plaintiffs,  and  to 
provide  for  the  payment  of  the  same  oat  of 
the  said  $1,000  In  the  hands  of  the  South 
Penn  Oil  Company,  and  after  the  payment 
uf  the  said  claims  that  the  residue  should  be 
paid  to  tbe  defendant  Jarecki  Manufactur- 
ing Company,  Limited,  assignee  of  William 
M.  Grabam,  and  dismissed  the  cause  as  to 
tlie  plaintiff  A.  H.  Donnally,  who,  It  was  held, 
liad  established  no  equity  In  tbe  case. 

Xbe  defendants  William  M.  Graham  and 


the  Jarecki  Manufacturing  Company,  Lim- 
ited, obtained  from  tbe  circuit  court  of  Ma- 
rlon county  an  appeal  from  and  a  superse- 
deas to  the  said  final  decree  of  the  Interme- 
diate court,  and,  the  same  being  heard  in  the 
cbrcult  court  on  tbe  13th  day  of  December. 
1889,  the  court  held  that  the  said  assignment 
from  A.  C.  Graham  to  William  M.  Graham 
Ml  tbe  81st  of  March,  1886,  of  the  contract 
with  tbe  South  Penn  Oil  Company  for  the 
drilling  of  well  No.  4  on  the  Wilson  heirs' 
property  was  made  for  a  valuable  considera- 
tion In  the  state  of  Pennsylvania,  and  at  the 
time  of  said  assignment  tbe  said  A.  C.  Gra- 
ham and  William  M.  Graham  were  both  resi- 
dents of  the  state  of  Pennsylvania,  and  that 
said  well  was  drilled  and  completed  under 
said  contract  by  William  M.  Grabam  after 
said  assignment,  and  that  there  was  still  In 
tbe  hands  of  tbe  garnishee.  South  Penn  Oil 
Company,  tbe  sum  of  $1,000  of  tbe  money 
due  on  said  contract  for  tbe  drilling  of  said 
well  coming  to  the  said  William  M.  Grabam, 
and  being  tbe  same  money  in  controversy 
in  this  suit,  and  that  on  the  3d  of  July,  1897, 
the  said  William  M.  Graham  for  valuable 
consideration  transferred  the  said  money  and 
all  his  right,  title,  and  Interest  therein  and 
under  said  contract  to  the  defendant  Jarecki 
Manufacturing  Company,  Limited,  and  re- 
versed and  annulled  the  decree  of  the  inter- 
mediate court  as  erroneous,  and  decreed  tbe 
assignment  from  A.  C.  Graham  to  William 
M.  Graham  to  be  valid  and  free  from  fraud, 
binding  upon  the  parties,  and  not  made  to 
hinder,  delay,  and  defraud  the  creditors  of 
said  A.  C.  Grabam,  and  decreed  the  payment 
by  the  South  Penn  Oil  Company  of  the  $1,- 
000  to  the  said  Jarecki  Manufacturing  Com- 
pany, Limited,  the  assignee  of  WlUlam  M. 
Grabam,  and  dismissed  the  bill  of  plaintiffs, 
from  which  decree  the  plaintiffs  P.  W.  Yost 
&  Sons,  Charles  B.  Conaway,  and  A.  H. 
Donnally  obtained  an  appeal  and  superse- 
deas to  this  court,  and  assigned  as  errors- 
First  that  it  reversed  the  decree  of  the  in- 
termediate court  directing  the  fund  in  the 
hands  of  the  South  Penn  Oil  Company  to  be 
applied  to  tbe  debts  of  plaintiffs;  second,  bi 
finding  the  def^dant  Jarecki  Manufactur- 
ing Company,  Limited,  entitled  to  such  fund; 
and,  third,  to  decree  the  consideration  of  the 
assignment  from  A.  O.  Graham  to  W.  M. 
Graham  as  valuable  and  valid  consideration, 
and  not  fraudulent  as  to  plaintiffs. 

This  is  in  effect  a  suit  to  set  aside  as 
fraudulent  the  assignment  made  by  A.  C. 
Graham  on  the  31st  of  March  to  W.  M.  Gra- 
ham, both  residents  of  the  state  of  Penn- 
sylvania, and  wbich  assignment  or  contract 
was  made  in  the  state  of  Pennsylvania. 
Whatever  fraudulent  purpose  A.  O.  Graham 
might  have  bad  in  making  tbe  assignment, 
there  Is  no  evidence  that  W.  M.  Graham  had 
any  knowledge  whatever  of  it  Tbe  evi- 
dence shows  that  be  acted  tn  good  faltb  In 
receiving  tbe  contracts,  and  paid  a  fair  price 
for  them,  taking  all  the  risk  of  losing  every- 
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tbing  that  had  been  spent  or  the  work  up  to 
that  time.  A.  C.  Graham  bad  gotten  bis 
tools  fast  In  the  'Wilson  well,  and  bad  been 
working  something  like  a  month  In  unsuc- 
ceesfol  eSi»l  to  extricate  them;  and,  W.  M. 
Graham  baying  assumed  to  complete  the 
contract,  there  was  a  strong  probability  that 
be  would  have  to  change  location  and  drill 
a  new  well  from  the  beginning.  In  Go- 
iTbom's  Ex'r  v.  Snodgrass,  17  W.  Va.  717 
(Syl..  point  8)  It  is  held:  "Under  our  stat- 
ute of  frauds,  as  well  as  the  English  statute 
of  13  Elizabeth,  a  bona  fide  purchaser  ttx 
value,  having  no  notice  of  covin,  fraud,  col- 
lusion, etc.,  will  be  protected.  To  vitiate  a 
conveyance,  there  must  be  a  fraudulent  de- 
sign in  the  grantor,  and  notice  of  that  design 
in  the  grantee."  Wood  v.  Harrison,  41  W. 
Va.  376,  23  S.  E.  560.  Herrbig  v.  Wlckham. 
29  Grat.  628  (Syl.,  point  1)  26  Am.  Rep.  406, 
holds  that:  "If  the  grantee  in  a  deed  be  a 
bona  fide  purchaser  for  a  valuable  consider- 
ation, his  or  her  title  is  unassailable,  what- 
ever may  have  been  the  motives  or  inten- 
tions of  the  grantor  in  executing  the  deed. 
It  is  absolutely  essential  that  both  parties 
concur  In  the  fraud  to  Invalidate  the  deed." 
And  Harden  v.  Wagner,  22  W.  Va.  856  (SyU 
point  9):  "The  onus  probandl  Is  on  him  who 
alleges  fraud,  and,  if  the  fraud  is  not  strict- 
ly and  clearly  proven  as  it  is  alleged,  relief 
cannot  be  granted,  although  the  party 
against  whom  relief  is  sought  may  not  have 
been  prafectly  clear  In  his  dealings."  Arm- 
strong V.  Bailey,  43  W.  Va.  778.  28  S.  E. 
766.  Batchelder  v.  White,  80  Va.  103  (Syl., 
point  4),  holds.  "It  is  not  enough  that  the 
purpose  of  the  grantor  be  fraudulent.  Knowl- 
edge of  such  purpose  must  be  dearly  brought 
home  to  the  alienee.  When  the  latter  has 
denied  such  knowledge  on  oath,  it  cannot  be 
held  that  his  denial  Is  overthrown  by  mere 
circumstances  of  suspicion  adduced  against 
him."  Sburtz  v.  Johnson,  28  Grat  667;  MU- 
ler  V.  Fraley,  23  Ark.  735.  It  is  held  in 
Saunders  v.  James,  85  Va.  936,  9  S.  E.  147. 
that  "where,  to  bill  calling  for  discovery  and 
alleging  fraud,  there  Is  a  responsive  answer 
positively  denying  the  allegatloDB,  and  they 
are  imsustalned  by  evidence  at  the  hearing, 
the  bill  must  of  course,  be  dismissed,  with 
costs."  Hickman's  Ex'r  v.  Trout  83  Va. 
478,  8  S.  E.  131.  Under  section  69,  c.  126, 
Code,  the  effect  of  an  answer  denying  the 
material  allegations  of  a  bill  Is  to  put  the 
plaintiff  on  satisfactory  proof  of  the  truth 
of  such  allegations.  Jarrett  v.  Jarrett  11 
W.  Va.  584;  Bron£on  v.  Vaughn,  44  W.  Va. 
406,  29  S.  E.  1022. 

Quoting  from  Bump,  Fraud.  Conv.  t  610: 
"It  to  one  of  the  maxims  of  International 
Jurisprudence  that  personal  property  as  a 
rule  haa  no  situs,  but  appertains  to  the  per- 


son of  the  owner,  and  that,  as  a  consequence, 
such  own»  can  dispose  of  it  by  any  Instru- 
ment or  in  any  method  and  to  snch  uses  as 
are  antfatwlxed  by  the  law  of  the  place  where 
the  conveyance  Is  executed.  •  •  •  The 
ivlnclple  that  personal  ^ects  have  ao  local- 
ity arises  out  of  the  necessities  of  trade.  It 
is  accordingly  held  almost  universally  that 
an  assignment  or  transfer,  valid  by  the  laws 
of  the  state  where  it  la  made^  will  be  upheld 
everywhere.  A  debt  has  no  situs,  and  Is 
deemed  In  contemplatloii  of  law  to  be  at- 
tached to  and  to  follow  the  person  of  the 
creditor."  In  Story,  Oonfl.  Laws,  f  411,  it 
is  laid  down  that  "a  voluntary  assignment 
by  a  party  according  to  the  law  of  bis  domi- 
cile will  pass  his  personal  estate,  whatever 
may  be  Its  locality,  abroad  as  wdl  as  at 
home,"  and  cites  Speed  v.  May,  17  Pa.  91, 
65  Am.  Dec.  640,  where  it  Is  held:  "The  le- 
gal situs  of  personal  property  follows  the 
domicile  of  the  owner,  and  the  law  of  tie 
actual  situs  protects  the  claims  of  creditors 
domiciled  there  only  against  transfers  by  op- 
eratiom  of  law.  Therefore  a  voluntary  as- 
signment made  by  the  owner  In  Maryland, 
who  resides  there,  passed  the  property  in  a 
claim  In  Pennsylvania  to  the  assignee,  and 
his  right  was  not  devested  by  a  foreign  at- 
tachment issued  In  Pennsylvania  subse- 
quent to  the  assignment."  Also  in  Law  v. 
MiUs,  18  Pa.  185  (Syl.,  pohit  2):  "The  valid-. 
Ity  of  a  voluntary  assignment  of  personal 
estate  In  trust  for-  credlt<»:s  is  to  be  deter- 
mined by  the'  law  of  the  place  of  its  execu- 
tion. Therefore  a  voluntary  asslgnm^t 
made  in  New  York  of  personal  estate  in 
Pennsylvania,  which  la  valid  by  the  laws  of 
New  York,  will  operate  to  pass  to  the  as- 
signee the  property  In  Pennsylvania  assigned 
tbaeby."  BIchardson  v.  Leavitt,  1  La.  Ann. 
430,  46  Am.  Dec.  90;  Bank  v.  Gettlnger,  3 
W.  Va.  309;  Harrison's  Ex'r  v.  Bank,  9  W. 
Va.  424;  Bom  v.  Shaw,  29  Pa.  288,  72  Am. 
Dec.  633. 

There  Is  some  evidence  that  the  defendant 
Iiad  a  pnriKwe  of  defeating  C.  B.  Cmiaway 
In  the  collection  of  his  claim,  and  the  same 
purpose  might  have  applied  to  all  the  as- 
signor's creditors;  but  the  evidence  faila  to 
show  that  W.  M.  Graham  had  any  notice  of 
such  purpose,  or  of  any  fraudulent  Intent  on 
the  part  of  A.  C.  Graham.  Whether  the 
subject-matter  of  the  assignment  from  A.  C. 
Graham  to  W.  M.  Graham  was  of  such  a 
character  as  could  be  reached  by  legal  pro- 
cess matters  little,  as  all  the  proceedings  by 
the  plaintiffs  or  any  of  them  that  might  oth- 
erwise have  been  effective  were  subsequent 
to  the  assignment,  hence  too  late  to  effect 
their  object  I  see  no  error  in  the  decree  of 
the  circuit  court,  and  the  same  will  have  to 
be  affirmed. 
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DAVIS  T.  LTVING  et  al. 

(Sapreme  Coort  of  Apiteals  of  Weet  Virginia. 

Dec.  7.  1901.) 

BJECTMBNT— DEFENSES— FORFEITURE   FOR 
TAXES— HARMLESS  ERROR. 

1.  If  the  defendant  in  an  ejectment  suit 
■hows  that  the  land  in  controTersy  haa  been 
omitted  from  the  land  booka  of  the  proper 
county  for  five  saccessive  years  before  the 
trial,  ne  malces  a  prima  facie  case  of  forfdtare, 
and  defeata  the  plaintiff's  right  to  recover,  on- 
less  plaintiff  can  show  that  the  land  was  aa- 
«e6sed  improperly  in  another  county,  and  the 
illeeai  taxes  thereon  paid,  or  that  the  laud 
has  been  redeemed,  regranted,  or  resold,  so  as 
to  reinyeat  the  title  in  him. 

2.  If,  on  the  undisputed  facts,  the  case  ia 
plainly  for  the  defendants,  all  errors  commit- 
ted by  the  court  on  the  trial  are  harmless  er- 
rors, ao  far  as  the  plaintiff  is  concerned.  Bank 
Y.  Napier,  23  S.  K.  800.  41  W.  Va.  481. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Ritchie  cotinty;  G. 
W.  Farr,  Jadge. 

Action  by  Thomas  B.  Davis  against  Ja- 
cob Living  and  others.  Judgment  for  de- 
fendants.    Plaintiff  brings  error.    Affirmed. 

Maynard  F.  Stiles  and  Floumoy,  Price  & 
Smith,  toe  plaintiff  In  error.  Van  Winkle 
&  Ambler,  Camden  &  Peterkin,  B.  F.  Ayers. 
P.  W.  Morris,  Homer  Adams,  C.  Hall,  and  C. 
T.  Harrison,  for  defendants  In  error. 

DENT,  J.  Thomas  E.  Davis  complains  of 
a  Judgment  of  the  clrctilt  court  of  Kltchie 
coimty,  rendered  against  him  on  the  4th  day 
of  July,  1899,  In  a  circuit  action  of  ejectment 
therein  pending,  -wherein  be  was  plaintiff 
and  Jacob  Uving  and  others  were  defend- 
ants. The  action  was  for  possession  of  two 
tracts  of  land  situated  In  Ritchie  county, 
containing,  respectively,  3,000  and  522  acres. 
As  sbown  by  the  Instructions  given  by  the 
conrt  to  the  Jury,  the  case  was  determined 
solely  on  the  question  of  forfeiture.  The  In- 
structions which  were  given  are  as  follows: 

Defendants'  Instruction  No.  6:  "The  Jury 
are  Instructed  that  In  an  action  of  ejectment 
the  general  rule  Is  that  a  plaintiff  mast  re- 
cover ui>on  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  the  defendant's  ti- 
tle, for  the  reason  that  the  defendant  Is  not 
required  to  give  up  possession  until  the  true 
owner  demands  it,  and  the  right  to  show  In 
defense  a  substituting  outstanding  title  rests 
upon  the  same  principle.  So,  if  the  title  of 
the  plaintiff,  Thomas  E.  Davis,  to  the  3,000 
acres  of  land  claimed  by  him  In  this  suit,  or 
the  522  acres  claimed  by  him,  became  for- 
feited to  the  state  of  West  Virginia,  for  any 
five  consecutive  years  before  bringing  this 
suit,  for  the  nonpayment  of  taxes  thereon, 
or  for  the  failure  of  the  said  Thomas  E. 
Davis,  or  any  one  under  whom  he  claims, 
to  bare  said  lands  entered  on  the  land  books 
of  any  county  in  which  part  thereof  Is  sit- 
uated, where  they  are  located,  for  the  pur- 
pose of  taxation,  then  the  said  plaintiff  can- 
oot  recover  in  this  action,  and  the  Jury  must 
find  for  the  defendants." 


Defendants'  Instmctlon  No.  7:  "The  Jury 
are  Instructed  that  the  defendants  Fred- 
erick liemon,  A.  W.  Lemon,  John  B.  Lemon, 
G.  N.  Lemon,  and  F.  P.  Prlbble,  having  been 
made  parties  to  this  suit  to  February  roles, 
1806,  In  the  office  of  the  clerk  of  the  circuit 
court  of  Ritchie  county,  and  not  before,  as 
shown  by  the  plaintiff's  declaration  at  that 
time  filed  against  them.  If  the  Jury  b^eve 
from  the  evidence  that  the  title  of  the  plain- 
tiff, Thomas  B.  Davis,  to  the  3,000  acres  of 
land  in  his  declaration  mentioned,  or  the 
tract  of  522  acres  claimed  by  him,  became 
forfeited  to  the  state  of  West  Virginia  for 
the  five  years  next  preceding  the  Institution 
of  the  suit  against  them,  the  said  defend- 
ants, for  the  nonpayment  of  taxes  thereon, 
or  for  the  failure  of  the  plaintiff  or  any  one 
under  whom  he  claims  to  have  said  lands  en- 
tered on  the  land  books  of  lUtchie  county  for 
said  five  years  In  succession  for  the  purpose 
of  taxation,  or  that  the  said  lands  became 
forfeited  to  the  state  of  West  Virginia  for 
the  nonpaymoit  of  the  taxes  on  them  for  all 
the  yean  from  1876  to  1896,  inclusive,  and  for 
the  failure  of  said  plaintiff,  Thomas  E.  Da- 
vis, or  any  one  under  whom  he  claims,  to 
have  said  lands  entered  on  the  assessors' 
land  booka  of  Ritchie  county  for  any  five 
successive  years  from  1875  to  180G,  Inclusive, 
for  the  purpose  of  taxation,  then  the  said 
plaintiff  cannot  recover  in  this  action  against 
said  defendants  above,  and  the  Jury  mnst 
find  for  the  defendants." 

Defendants'  instruction  No.  8:  "It  shall 
be  the  duty  of  every  owner  of  land  to  have 
It  entered  on  the  land  books  of  the  county  In 
which  It  or  a  part  of  It  Is  situated,  and  to 
cause  himself  to  be  charged  with  the  taxes 
thereon,  and  pay  the  same.  When  for  any 
five  consecutive  years  after  the  year  of  1869 
the  owner  of  any  tract  of  land  shall  not  have 
been  chargred  on  such  books  with  state  tax 
on  said  land,  then  the  land  shall  be  forfeited 
and  the  title  thereto  vest  In  the  state.  If  the 
evidence  shows  tiiat  the  land  claimed  by  the 
plaintiff,  Thomas  E.  Davis,  was  not  for  any 
five  saccessive  years  after  the  year  of  1869 
charged  on  the  land  books  of  the  county  In 
which  It  was  situated,  and  the  plaintiff,  or 
those  under  whom  he  claims,  did  not  cause 
themselves  to  be  charged  with  taxes  thereon, 
and  pay  the  same,  then  the  said  land  or 
lands  were  forfeited,  and  the  title  thereto 
vested  in  the  state,  and  the  plaintiff  cannot 
recover  In  this  suit,  and  the  Jury  must  find 
for  the  defendants." 

Defendants'  Instruction  No.  10:  "The  jury 
Is  Instructed  by  the  court  that  It  is  the  duty 
of  every  landowner  in  this  state  to  have  bis 
lands  or  land  entered  on  the  land  books  of 
the  county  In  which  said  land  or  lands,  or 
a  part  thereof.  Is  situated,  and  to  cause  him- 
self to  be  charged  with  the  taxes  thereon, 
and  to  pay  the  same;  and  the  Jury  is  fur- 
ther Instructed,  when  for  any  five  successive 
years  after  the  year  1809  the  owner  of  any 
tract  of  land  containing  1,000  acres  or  more 
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sball  not  have  been  dbarged  on  the  said  land 
books  of  any  county  wherein  such  tract  or 
any  part  thereof  la  situated  with  state  taxes 
thereon,  then  by  operation  of  law  the  lands 
shall  be  forfeited  and  title  thereto  vested 
in  the  state;  and  If  the  Jury  further  be- 
lieve from  the  evldmce  In  this  case  that  the 
land  in  controversy  In  this  suit  was  vested 
in  the  state  of  West  Virginia  at  the  time  of 
the  commoicement  of  this  suit,  the  plalntUC 
cannot  recover  In  this  action." 

Defendants'  instruction  No.  11:  "The  court 
instructs  the  Jury  that  a  defendant  claiming 
title  to.  land  vested  In  the  state  under  the 
second  class  specified  In  section  3,  artlde 
13,  of  the  constitution  of  the  state  of  West 
Virginia,  need  not  have  bad  possession  of 
the  lands  In  order  to  d^eat  the  recovery  of 
the  plaintiff." 

Defendants'  instruction  No.  12:  "The  Jury 
is  Instructed  that  If  they  believe  from  the 
evidence  that  If  the  plaintiff,  or  some  one 
of  the  persons  under  whom  he  claims  title, 
did  not  have  the  land  in  controversy  entered 
on  the  land  boolcs  of  the  county  of  Ritchie, 
in  which  said  land  is  situated,  at  some  time 
since  the  year  1868,  and  before  the  institu- 
tion of  this  suit,  and  did  not  cause  himself 
to  be  charged  with  the  taxes  thereon  for  any 
Ave  consecutive  years  prior  to  the  Institution 
of  this  suit,  and  did  not  pay  the  said  taxes 
thereon  for  said  period  of  five  years,  thm 
by  operation  of  law  so  much  of  said  land  as 
the  defendants,  respectively,  have  had  claim 
to  and  actual  contlnnous  possession  of  un- 
der color  of  title  for  any  five  years,  since  the 
year  1869  and  prior  to  the  histltution  of  this 
suit,  and  have  paid  all  state  taxes  charged 
or  chargeable  thereon  for  said  period  of  five 
years,  then  the  Jury  should  find  for  the  de- 
fendants." 

Defendants'  Instruction  No.  13:  "Tbe  jury 
is  Instructed  that  if  they  believe  from  the 
evidence  that  the  plaintiff,  or  some  one  of 
those  persons  under  whom  he  claims  title  to 
the  land  in  controversy,  did  not  at  any  time 
within  five  years  since  the  year  1869  have  the 
said  land  mitered  on  the  land  books  of  the 
county  of  Ritchie,  In  which  said  land  is  sit- 
uated, and  did  not  cause  himself  to  be  char- 
ged with  the  taxes  thereon,  and  did  not  pay 
the  said  taxes  for  said  period  of  five  years, 
then  by  operation  of  law  the  land  in  contro- 
versy became  forfeited,  and  the  title  thereto 
became  vested  In  the  state,  and  under  sec- 
tion 3  of  article  13  of  the  constitution  of  the 
state  of  West  Virginia  became  transferred 
to  and  vested  in  such  of  the  defendants  as 
the  Jury  shall  believe  from  the  evidence  to 
have  actual  continuous  possession  of  under 
color  or  claim  of  title  for  ten  years  next  be- 
fore the  Institution  of  this  suit  and  who,  or 
those  under  whom  he  claims,  shall  have  paid 
the  state  taxes  thereon  for  any  five  years 
during  such  possession,  then  the  Jury  should 
find  for  the  defendants." 

The  main  ground  of  objection  to  instruc- 
tions 6,  7,  8,  10,  12,  and  13  U  that  they  con- 


fine the  assessment  to  Ritchie  county,  vchert'- 
as  there  are  numerous  expressions  in  the 
plaintiff's  title  papers  which  Indicate  that 
they  partly  lie  in  the  county  of  Wirt  The 
declaration  and  proof  shows  that  the  lands 
claimed  by  the  plaintiff  are  wholly  In  the 
county  of  Ritchie,  and  there  Is  some  evi- 
dence which  tends  to  show  that  a  portion 
of  a  larger  surrey  to  which  tiie  lands  orig- 
inally belonged  was  In  Wirt,  and  was,  prior 
to  the  year  1883,  on  the  land  books  of  such 
county.  This  evidence  deserves  but  little 
weight;  for,  if  such  was  the  fact,  it  could 
have  no  bearing  on  this  case,  as  there  is  no 
such  presumption  of  law  that,  if  land  is  Im- 
properly assessed  on  the  land  bo(As  of  the 
wrong  county  for  any  year.  It  continues  to 
be  assessed  there  for  many  succeeding  years. 
Presumptions  are  always  In  favor  of  legal- 
ity, and  not  Illegality.  On  the  person  claim- 
ing an  Illegal  assessment  and  payment  of 
taxes  the  proof  derolves. 

Section  89,  c.  31,  Code,  provides  (last  re- 
enacted  In  1882):  "It  shall  be  the  duty  of 
every  owner  of  land  to  have  It  entered  on  the 
land  books  of  the  coimty  in  which  It  or  a 
part  of  It  Is  situated,  and  to  cause  himself  to 
be  charged  with  the  taxes  thereon  and  pay 
the  same.  When  for  any  fire  successive 
years  after  the  year  one  thousand  eight  hun- 
dred and  sixty-nine  the  owner  of  any  tract 
of  land  containing  one  thousand  acres  or 
more  shall  not  have  l>een  charged  on  such 
books  with  a  state  tax  on  said  land,  then  by 
operation  of  law  and  without  any  proceed- 
ings therefor  the  land  shall  be  forfeited  and 
the  title  thereto  vest  In  the  state."  The 
same  provision,  except  that  it  dates  from 
1873,  is  made  in  the  same  section  as  to  tracts 
or  lots  of  land  containing  less  than  1,000 
acres.  Section  32,  c.  20,  Code,  provides: 
"Every  tract  of  land  of  one  thousand  acres 
or  less  lying  partly  In  one  county  or  assess- 
ment district  and  partly  in  another  shall  be 
entered  for  taxation  on  the  land  books  of 
the  county  or  assessment  district  where  the 
greater  part  thereof  In  value  lies,  but  the  en- 
try thereof  and  payment  of  taxes  there(m  in 
any  coimty  or  assessment  district  where  any 
part  thereof  Is  situated  shall  for  the  time  dur- 
ing which  the  same  is  so  entered  and  paiJ 
be  a  discharge  for  the  whole  of  the  state, 
state  school,  county  and  district  taxes,  ami 
levies  charged  and  chargeable  thereon.  •  •  • 
And  every  tract  of  laud  of  more  than  one 
thousand  acres  lying  in  two  or  more  coun- 
ties shall  for  the  purposes  of  taxation  be  en- 
tered and  charged  with  state,  state  school, 
county  and  district  taxes  In  each  magisterial 
district  of  the  several  counties  in  which  any 
part  of  it  is  to  the  extent  as  near  as  may 
be  that  the  same  lies  in  such  district" 

This  section  has  been  In  force  since  18S1, 
and  under  It  tracts  of  less  than  1,000  acres 
are  required  to  be  assessed  in  the  county 
wherein  the  whole  or  a  greater  part  thereof 
lies,  and  tracts  of  more  than  1,000  acres  are 
to  be  divided  up  as  near  as  may  be  and  as- 
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bess^  in  tbe  various  magisterial  districts 
in  wtilcb  each  portion  thereof  lies,  and  It  is 
made  the  duty  of  tbe  clerk  of  tbe  county 
court  to  correct  the  land  books  In  accordance 
with  these  provisions.  It  is  plain  from  this 
law  that  to  make  a  legal  assessment  of  the 
lands  In  controversy  it  must  be  assessed  in 
the  county  of  Bitchie.  Hence,  when  the  de- 
fendants proved  that  the  lands  claimed  had 
not  been  on  the  land  books  of  Ritchie  coun- 
ty tat  Are  successive  years  since  the  year 
1869,  or  1878,  they  estabUshed  tbe  fact  that 
no  legal  assessment  thereof  bad  been  made 
by  placing  them  on  the  land  books  of  the 
proper  county,  and  thereby  they  established 
a  prima  facie  case  of  forfeiture.  To  rebut 
this  It  devolved  upon  the  plaintiff  to  show 
that  they  were  entered  on  the  land  books 
of  Wtrt  county  Improperly  for  the  years 
they  were  omitted  from  the  land  books  of 
Ititcble  county,  and  that  tbe  taxes  bad  been 
paid  for  such  years  of  improper  assessment. 
Nothing  of  this  kind  was  attempted.  The 
plaintiff's  proof,  so  far  as  it  goes,  tends  to 
the  contrary.  The  witness  Zinn  testifies 
that  while  examining  tbe  land  book  of  Wirt 
county  he  noticed  that  a  tract  of  3,600  acres 
was  assessed  for  the  year  1888  to  Bunion-ft 
Letson,  persons  through  whom  plaintiff  de- 
rived title.  This  evidence  was  improper;  for. 
If  It  were  true,  much  better  evidence  there- 
of could  have  been  easily  produced,  and  was 
not  This  shows  that  plaintiff  had  no  bet- 
ter evidence  of  assessment  in  Wirt  county, 
or  he  would  have  produced  it.  Hence  tbe 
presumption  is  that,  If  he  had  produced  the 
true  evidence  of  such  assessment,  it  would 
have  been  against  taim.  Not  only  this,  but 
Zinn  testifies  further  that  he  went  to  Amos, 
clerk  of  tbe  county  court  of  Bitchie,  in  1888 
or  1S90-,  and  tbe  clerk  told  him  that  the  land 
was  forfeited  for  the  reason  that  it  had  not 
been  on  tbe  land  books  for  upward  of  five 
years,  and  Zinn  said  he  replied  that  the  five 
years  was  not  yet  up,  and  directed  him  to 
put  it  on  the  land  book.  But  he  declined  to 
do  so,  because  tbe  title  was  recorded  in  tbe 
plaintiff's  name,  and  that  he  did  not  believe 
they  could  ever  hold  it,  and  he  did  not  want 
to  run  the  cost  on  them.  "I  insisted  that  be 
should  put  it  on,  and  he  agreed  to  call  Tom's 
attention  to  It  before  the  time  run  out." 
Here  Is  a  witness  acting  for  the  plaintiff. 
He  knew  tbe  land  was  not  on  tbe  land 
iMoks,  and  that  the  clerk  considered  tbe  land 
forfeited,  and  would  not  put  it  on  for  that 
reason.  It  was  tbe  clerk's  legal  duty  not  to 
put  it  on  if  it  was  forfeited.  Yet  be  refused 
to  do  so  out  of  kindness  to  plaintiff.  Plain- 
tiff does  not  testify  with  regard  to  this  mat- 
ter, and  Amos  is  dead.  This  shows  that 
plaintiff  had  full  knowledge  that  the  land 
was  not  on  tbe  land  books  of  the  proper 
county. 

The  defendants'  proof  shows  that  from  the 
year  18T8  to  1898,  Indnsive,  tbe  8,000-acre 
tract  was  not  on  tbe  land  books  of  Bitchie 
county,  and  that  the  62z-acre  tract  was  not 


on  such  land  books  from  tbe  year  1875  to  the 
year  1897.  These  lands  were  therefore  few- 
felted  at  the  time  Zinn  requested  the  clerk 
to  put  them  on  the  land  books,  and  It  was  his 
duty  to  refuse  to  do  so;  for  be  was  not  fur- 
nished with  any  evidence  that  within  five 
years  prior  thereto  they  bad  been  improper- 
ly assessed  In  Wirt  county.  The  defendants 
having  shown  that  the  lands  were  not  legal- 
ly assessed  on  tbe  land  books  of  Bitchie  coun- 
ty, and  the  plaintiff  having  failed  to  show 
that  they  were  improperly  assessed  on  the 
land  books  of  Wirt  county,  and  that  tbe  taxes 
were  paid  in  accordance  with  such  assess- 
ment, tbe  court  committed  no  error  in  in- 
structing the  Jury  that,  if  they  believed  from 
the  evidence  that  the  lands  had  been  off  the 
land  books  of  Bitchie  county  for  five  succes- 
sive years  prior  to  the  commencement  of  the 
suit,  they  were  forfeited  to  the  state,  and 
they  should  find  for  the  defendants.  This 
instruction  was  not  so  strong  as  the  defend- 
ants were  entitled  to  have  given.  While  for- 
feiture before  the  suit  commences  defeats 
the  plaintiff's  suit,  forfeiture  before  the  trial 
does  so  likewise;  A  suit  instituted  does  not 
prevent  tbe  forfeiture  of  the  land  for  non- 
entry  during  the  pendency,  and  if  the  land 
is  forfeited  at  tbe  time  of  the  trial  the  de- 
fendants have  the  right  to  take  advantage 
thereof.  Tbe  evidence  shows  that  the  laud 
was  not  on  the  land  books  of  the  proper  coun- 
ty for  the  years  1890  to  1897,  Inclusive. 
Hence  tbe  court  could  have  Instructed  the 
jury  in  this  case,  as  was  done  in  the  case  of 
King  V.  Mulllns,  171  U.  S.  404,  18  Sup.  Ct. 
925,  43  L.  Ed.  214,  to  tbid  a  verdict  for  the 
defendants,  and  tbe  jury,  without  such  in- 
struction, could  have  found  that  the  forfei- 
ture occurred  as  well  after  as  before  the 
commencement  of  the  suit 

It  is  a  useless  waste  of  time  to  consider  tbe 
various  other  objections  and  errors  present- 
ed by  tbe  plaintiff;  for  on  the  question  of 
forfeiture  tbe  case  is  so  plainly  in  favor  of 
tbe  defendants  that  no  errors,  however 
gross,  could  possibly  prejudice  the  plaintiff 
or  justify  the  reversal  of  tbe  judgment 
Bank  V.  Napier,  41  W.  Va.  481,  23  S.  E.  800. 
Having  reached  this  conclusion,  it  is  unnec- 
essary to  consider  defendants'  title  or  the 
instructions  relating  thereto.  The  plaintiff 
must  recover  on  tbe  strength  of  his  own  title 
solely,  and,  having  failed  to  discharge  the 
plain  duty  required  of  him  by  the  land  laws 
of  the  state,  of  which  he  is  presumed  to  have 
complete  knowledge,  and  having  allowed  his 
title  to  the  land  to  become  forfeited,  be  can- 
not Inquire  hito  tbe  defendants'  title,  as  that 
is  a  matter  between  them  and  the  state. 
Every  man  who  purchases  land  In  this  state 
does  so  with  full  knowledge  of  the  land  laws 
thereof,  and  he  has  full  and  complete  notice 
in  advance  that  if  for  five  successive  years 
he  fails  to  dlscliarge  his  personal  duty,  and 
have  his  land  placed  on  the  proper  land  books 
in  the  proper  county  for  the  purpose  of  taxa- 
tion,   his    title    will    return    to    its    orlgUial 
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Bonrce.  The  law  Is  plain.  It  Is  easily  nnder- 
stood,  and  It  Is  high  time  that  the  fooIishnesB 
of  tax  dodging  and  evasion  should  be  ended 
by  a  firm  enforcement  and  strict  adherance 
to  the  law.  A  man  who  will  not  pay  his 
taxes  ought  to  lose  his  land.  If  he  can  show 
any  reasonable  excuse  for  not  putting  his 
lauds  on  the  land  books,  the  courts  are  <^en 
for  his  relief;  and  If  he  can  show  none,  ex- 
cept his  own  negligence,  neither  the  constitu- 
tions nor  courts  should  afCord  him  any  pro- 
tection. King  T.  Mnlllns,  171  D.  S.  404,  IS 
Sup.  Ct  925,  43  L.  Ed.  214;  State  v.  Spon- 
augle,  45  W.  Va.  415,  82  S.  B.  283,  43  L.  R. 
A.  727;  State  t.  Swann,  46  W.  Va.  128,  88 
S.  E.  89. 

The  claim  that  the  state  Is  estopped,  by  a 
tax  deed  made  in  the  '70s  for  the  same  land 
as  being  in  the  county  of  Wirt,  from  now  for^ 
felting  it  because  not  properly  assessed  In 
the  county  of  Ritchie  In  the  '808  and  '90s,  is 
certainly  untenable.  The  law  requires  the 
annual  correction  of  the  land  books,  and  the 
fact  that  a  tract  of  land  Is  improperly  assess- 
ed in  the  wrong  county  one  year  raises  no 
presumption  that  it  will  continue  to  be  so 
erroneously  assessed  from  year  to  year  for  a 
period  of  20  years  and  upward;  nor  does 
such  improper  assessment  for  one  year  pre- 
vent the  proper  officer  from  correcting  it  the 
following  year.  The  presumption  Is  that  he 
does  his  duty.  As  said  before,  all  tbat  the 
defendant  has  to  do  to  raise  a  prima  facie 
case  of  forfeiture  is  to  show  that  the  land 
has  been  omitted  from  the  proper  land  books 
for  five  successive  years.  This  then  casts  on 
the  plalntia  the  burden  of  showing  that  the 
land  has  been  improperly  assessed  and  the 
taxes  have  been  paid.  Why  the  taxes  paid? 
For  the  reason  that  plalntlft  may  have  such 
taxes  released  because  of  the  improper  as- 
sessment, and  thus  evade  the  Uiw  and  escape 
payment  of  the  taxes  entirely. 

The  evidence  establishing  the  forfeiture, 
the  judgment  Is  affirmed. 


OAMCEN  et  al.  r.  FERRHLU 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

Nov.  16,  1901.) 

BILL  OF  REVIEW. 
A  bill  of  review  based  on  newly-discovered 
evidence  does  not  lie  to  a  decree  by  default. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  "Webster  county; 
W.  G.  Bennett  Judge. 

Bill  of  review  by  Wilson  It.  Oamden  and 
others  agaiust  R.  Q  Ferrell.  Decree  for  de- 
fendant, and  piaintlfl^s  appeaL    Affirmed. 

IJnn  &  Byrne,  for  an>eUant8.  Mollohan, 
McClintlc  &  Matliew-s,  for  appellee. 

BRANNOX,  P.  A  chancery  suit  was  brought 
In  the  circuit  court  of  Webster  county  by  R. 
0.  Ferrell  against  the  administrator  and  heirs 
of  O.  D.  Camden  to  enforce  the  speclilc  per- 


formance of  a  contract  for  the  sale  and  con- 
veyance of  land.  The  administrator  filed  an 
answer  denying  the  execution  by  Camden  of 
the  writing  (m  which  the  suit  was  based.  The 
heirs  did  not  answer.  A  decree  was  rendered 
for  the  oiforcement  of  the  contract  by  a  con- 
veyance from  the  heirs.  The  hehrs  tendered 
to  Judge  Bennett  a  paper  calling  itself  a  "bill 
of  review  to  set  aside  said  decree  on  new- 
ly-discovered matter";  but  he  refused  to  al- 
low It  to  be  filed,  and  the  heirs  obtained  this 
appeal. 

We  do  not  see  that  a  bill  of  review  lies  to 
reverse  a  decree  by  default  on  newly-dlscover- 
ed  evidence.  No  authority  for  it  has  been 
shown.  There  was  no  Issue  between  Ferrell 
and  the  heirs.  The  administrator  does  not 
represent  the  title  to  land.  The  land  is  not  in 
him,  but  in  the  heirs,  and  his  answer  could 
raise  no  issue  between  Ferrell  and  them. 
Newly-discovered  evidence,  under  the  law  per- 
tinent to  bills  of  review,  must  bear  on  the  is- 
sue Involved  in  the  suit,  and  on  which  the  de- 
cree Is  predicated.  That  evidence  must  be 
more  evidence  on  that  Issue.  How  can  we  say 
this  whea  there  was  none?  It  must  be  non- 
cumulative  How  can  we  say  tliat  evidence 
is  such  in  such  case?  If,  Indeed,  all  this  new 
evidence  now  presented  had  been  before  the 
court  at  the  time  of  the  decree,  it  could  not 
have  been  considered,  for  want  of  an  answer; 
and  it  can  avail  nothing  when  brought  forth 
by  a  bill  of  review.  A  consent  decree  cannot 
be  affected  by  a  bill  of  review,  bat  only  by 
an  original  bill.  TbompeTon  v.  Maxwell,  96 
U.  S.  391,  24  L.  Ed.  481;  Manlon  v.  Fahy. 
11  W.  Va-  482;  8  Enc.  PI.  &  Prac.  00&  True, 
a  decree  by  default  is  not  a  consent  decree 
fully;  but  It  is  one  (m  a  bill  taken  pro  con- 
fesBO,  and  is  on  facts  admitted  by  failure 
to  deny  them,  and  is  enough  analogous  to  a 
consent  decree  to  Justify  the  comparison.  It 
may  be  said  that  a  defendant  may  omit  to 
defend  because  knowing  no  evidence  on 
which  to  defend,  and  that,  if  he  discovers  It 
after  decree,  he  should  have  relief  against 
the  decree  by  bill  of  review.  I  find  no  au- 
thority for  It  If  he  can  get  relief  by  an 
original  bill,  he  must  bring  suit  in  the  usual 
way,  by  suing  out  a  summons  and  filing  his 
bin  of  right;  and  a  judge  commits  no  error 
in  refusing  to  allow  it  to  be  filed,  whether 
we  treat  It  as  an  original  bill  or  a  bill  of  re- 
view. 

We  therefore  affirm  the  order  refusing 
leave  to  file  this  pleading. 


SANDERSON  v.  PANTHER  LTTMBDR  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  9,  1901.) 

FELLOW  SBRVAMTS-ASSUMPTION  OF  RISK. 

1.  A    forRman    of    a    lumber    camp,    whose 

duty,  in  the  interest  of  a  common  employer,  re- 

S aires  him  to  ride  on  a  log  train  to  and  from 
le  camp  to  the  mill,  is  a  fellow  servant  with 
the  employes  of  the  same  employer  oporatin; 
such   log  train,   and  not  a  passenger,   nnieas 
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there  is  an  express  or  implied  coutract  requir- 
ing him,  directly  or  indirectly,  to  pay  far*  for 
his  passage. 

2.  An  onpioyfi  assnmes,  not  only  the  risk  of 
accidMit  occasioned  by  the  negligence  of  his 
fellow  serrants,  bnt  also  of  the  known  negli- 
gence of  his  employer,  if  he  accepts  or  con- 
tinaes  in  sacfa  service  after  knowledge  of  sucl) 
negligence. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  McDowell  county; 
Joseph  M.  Sanders,  Judge. 

Bill  by  James  Sanderson  against  the  Pan- 
ther Lumber  Company.  Decree  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Rucker,  Keller  &  Anderson,  for  plaintiff 
in  error.  Henry  &  Graham,  Chapman  & 
Gillespie,  and  Floumoy,  Price  &  Smitb,  for 
defendant  in  error. 


DENT,  J.  The  Panther  Lumber  Com- 
pany obtained  a  writ  of  error  to  a  Judg- 
ment against  it  on  the  verdict  of  a  Jury  for 
the  sum  of  $1,325,  rendered  by  the  circuit 
court  of  McDowell  county  at  the  suit  of 
James  Sanderson,  on  the  10th  day  of  May, 
1900.  The  facta  are  as  follows,  to  wit: 
The  plaintiff  was  foreman  of  the  lumber 
camp  of  the  defendant,  engaged  in  the  lum- 
ber business.  Ab  such  it  was  his  duty  to 
superintend  the  cutting  of  the  timber, 
getting  it  ont  of  the  woods,  and  loading 
on  the  cars  at  the  lumber  camp.  The  de- 
fendant operated  a  railroad  eight  or  nine 
miles  long  for  the  purpose  of  transporting 
logs  from  the  camp  to  the  mill.  The  plain- 
tiff, by  permission  or  direction  of  the  de- 
fendant, was  in  the  habit  of  riding  on  the 
log  train  whenever  the  business  of  the  com- 
pany required  his  presence  at  the  office  of 
the  company  located  at  the  mills.  Plaintiff, 
needing  feed  for  the  horses  under  his 
charge,  got  on  a  loaded  train  for  the  pur- 
pose of  going  to  the  mills  to  see  about  ob- 
taining the  feed.  A  part  of  the  train  left 
the  track  near  a  place  called  the  "mud 
hole."  Plaintiff  Jumped  to  save  himself; 
bnt  a  log  struck  him,  knocking  him  down, 
and  he  suffered  the  Injury  for  which  he 
sues,  consisting  of  a  broken  ankle  and  oth- 
er wounds  and  bruises.  Some  Uttie  attempt 
is  made  to  show  that  the  Panther  Railroad 
Company  should  have  been  made  defend- 
ant. Instead  of  the  Panther  Lumber  Com- 
pany. The  evidence  by  decided  weight  and 
preponderance  shows  that  the  Panther  Lum- 
ber Company  is  the  real  Dr.  Jekyl,  while 
the  Panther  Railroad  Company  is  only  Mr. 
Hyde,  and  the  Jury  made  no  mistake  in  so 
finding.  This  matter  must  be  considered 
out  of  the  controversy. 

This  case  depends  greatly  on  the  ques- 
tion as  to  whether  the  plaintiff  Is  to  be 
treated  as  a  passenger  on  the  train  for  hire, 
express  or  implied,  or  an  employ^  engaged 
about  his  master's  business  and  traveling 
on  the  train  for  the  convenience  of  such 
business.  If  in  the  former  capacity,  he  as- 
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Bumed  neither  the  risks  of  the  master's  neg- 
ligence nor  that  of  the  servants  operating 
the  train;  and,  as  there  Is  evidence  tend- 
ing to  show  both,  the  verdict  could  not  be 
disturbed,  unless  contrary  to  the  plain  pre- 
ponderance of  the  evidence,  which  in  such 
event  does  not  exist,  and  the  Judgment 
Would  have  to  be  affirmed.  The  evidence 
does  not  show  the  plaintiff  to  have  been  a 
passenger,  traveling  over  the  road  for  his 
own  cenvenlence,  for  hire,  express  or  im- 
plied. On  the  contrary.  It  shows  that  he 
was  an  employs,  traveling  over  the  road  on 
his  master's  business,  at  the  instance  of 
the  master,  without  fare.  "The  presump- 
tion that  a  person  on  a  train  is  a  passenger 
does  not  prevail  in  cases  where  the  train  is 
one  on  which  passengers  are  not  ordinarily 
carried,  as,  for  Instance,  a  construction 
train,  or  an  oU  train,  or  the  like.  •  *  * 
As  to  whether  an  employ^  riding  on  a  train 
is  a  passenger,  there  is  some  conflict;  but 
the  rule  seems  to  be  that,  if  he  is  being  car- 
ried to  and  from  his  working  place,  he  is 
not  a  passenger,  but.  If  he  is  carried  for  his 
own  convenience  or  business,  he  is  a  pas- 
senger." 4  EUlott,  R.  R.  {{  1578,  1582. 
"One  may  be  both  a  passenger  and  an  em- 
ploye of  a  railroad  company,— an  employ^ 
when  passing  over  the  road  at  a  time  when 
actually  engaged  In  performing  duties  for 
the  company,  but  a  passenger  while  not  so 
engaged,  but  riding  from  one  place  to  an- 
other, even  though  continuing  all  the  while 
in  a  popular  sense  in  the  employment  of  the 
company.  6  Am.  &  Bug.  Euc.  Law,  516. 
The  plaintiff's  counsel  Insist  In  their  argu- 
ment that  plaintiff  was  required  to  ride  on 
the  cars  while  engaged  In  the  defendant's 
business.  According  to  the  foregoing  au- 
thorities, this  makes  him  a  fellow  servant 
with  the  engineer,  and  not  a  passenger. 
The  fact  that  he  was  on  the  cars  in  dis- 
charge of  duties  he  owed  to  defendant  gives 
rise  to  fellow  servancy,  while  it  might  have 
been  otherwise  had  be  been  there  traveling 
about  his  own  business  with  permission  of 
the  defendant.  Glllshannon  v.  Railroad 
Corp.,  10  Cush.  229;  O'Brien  v.  Ralhroad 
Co.,  138  Mass.  387,  52  Am.  Rep.  279;  Rus- 
sell v.  Railroad  Co.,  17  N.  Y.  134;  Lumber 
Co.  v.  De  Nobra.  19  C.  C.  A.  168,  72  Fed. 
739.  In  this  latter  case  De  Nobra  was  trav- 
eling about  bis  own  business,  instead  of  the 
company's,  and  was  held  to  be  to  a  cer- 
tain extent  a  quasi  passenger,  though  not 
for  fare.  McQueen  v.  Railroad  Co.,  30  Kan. 
689,  1  Pac.  139;  Railroad  Co.  v.  Salmon,  11 
Kan.  83;  McDanlel  v.  Railroad  Co.,  90  Ala. 
61,  8  South.  41;  Rosenbaum  v.  Railroad  Co., 
38  Minn.  173,  36  N.  W.  447,  8  Am.  St 
Rep.  653.  From  these  authorities  by  his 
admission  the  plaintiff  must  be  regarded 
as  an  employ^  and  not  as  a  passenger, 
when  he  was  Injured. 

According  to  the  plaintiff's  admission  In 
his  testimony.  It  was  a  part  of  his  duty  to 
travel  on  the  log  train   from   the  lumber 
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camp  to  the  m'.Il  on  tbe  master's  business, 
and  he  was  In.  the  discharge  of  this  duty 
when  he  was  hurt  In  accepting  service  In 
this  employment,  there  are  two  classes  of 
risks  that  he  assomed:  (1)  Tbe  appliances 
or  means  and  method  of  work;  for,  if  the 
machinery  and  appliances  are  such  as  can 
with  reasonable  care  be  used  without  dan- 
ger to  the  employe,  it  Is  all  that  can  be  re- 
quired of  the  employer.  Seldomridge  ▼. 
Kalhroad  Co.,  46  W.  Va.  BGO,  33  S.  E.  293. 
(2)  The  negligence  of  his  co-employ6s  or  fel- 
low servants.  "All  servants  engaged  in  the 
common  service  of  the  same  master  in  con- 
ducting and  carrying  on  the  same  general 
business  in  which  the  usual  tnstrumentali- 
ties  are  employed  are  fellow  servants.  A 
proper  test  of  this  rule  is  whether  tbe  neg- 
ligence of  the  one  is  likely  to  occur  and  in- 
flict Injury  on  the  other."  Jackson  y.  Rail- 
road Co.,  43  W.  Va.  380,  27  S.  E.  278,  81  S. 
B.  258,  40  L.  R.  A.  337.  This  plaintiff, 
knowing  that  in  the  discharge  of  his  duty 
it  would  be  necessary  to  travel  on  the  log 
train,  in  accepting  his  employment,  accept- 
ed the  risks  attendant  thereon,  both  as  to 
the  condition  and  nature  of  the  train  and 
track,  and  the  negligence  of  his  fellow  serv- 
ants engaged  in  operating  such  train.  He 
knew  It  was  not  a  passenger  train  or  road, 
but  a  log  train  or  road,  built  and  used  for 
the  purpose  of  conveying  logs  from  the 
camp  to  tbe  mills.  Hence  he  could  not  com- 
plain that  it  was  not  in  the  condition  of  a 
flrst-class  passenger  road;  for  the  master 
could  not  afford  to  make  it  such  for  his 
beneflt  alone.  When  he  entered  on  the  cars, 
he  fully  knew  the  condition  of  tbe  road  as 
well  as  the  master,  and  he  must  be  held 
to  bare  assumed  the  risk  thereof.  So  tbe 
condition  of  tbe  track  cannot  and  should 
not  have  anything  to  do  with  the  deter- 
mination of  this  case,  especially  as  the 
plaintiff  admits  that  it  was  the  negligence 
of  the  engineer  In  reckless  management  of 
the  train  and  engine,  owing  to  bad  tem- 
per, that  caused  tbe  accident.  Knowledge 
of  tbe  defect  In  tbe  engineer's  power  to 
properly  control  bis  temper  was  not  brought 
home  to  the  defendant;  ncMr  the  defect  in 
the  sand  pipe,  or  want  of  sand.  Hence  the 
defendant  could  not  be  held  liable  by  rea- 
son of  these  things,  for  it  was  not  shown 
that  it  was  guilty  of  negligence  with  regard 
thereto.  From  the  evidence  of  the  plaintiff 
it  appears  that,  If  tbe  machinery  and  appli- 
ances had  been  used  with  reasonable  care 
on  tbe  pai-t  of  the  engineer,  the  accident 
would  not  have  happened.  The  engineer  in- 
sists, on  tbe  other  hand,  that  owing  to  the 
cold  weather  and  snow  the  track  was  sweat- 
ing and  slippery,  so  that  he  was  unable  to 
control  the  train.  In  neither  case  does 
there  appear  to  be  any  liability  against  the 
defendant;  for  if  it  was  occasioned  by  tbe 
unknown  recklessness  of  the  engineer,  tbe 
master  is  not  liable,  and  if  It  was  occa- 
sioned from  the  want  of  sand  by  neglect  of 


tbe  engineer,  the  master  is  not  liable,  and 
If  It  was  occasioned  by  a  recent  defect  in 
the  sand  pipes,  of  which  the  master  had  no 
knowledge,  it  Is  not  liable,  and  if  It  was 
occasioned  by  the  slippery  condition  of  the 
rails,  which  neither  the  engineer  nor  master 
by  the  use  of  ordinary  diligence  could  fore- 
see, and  of  which  the  plaintiff  had  equal 
knowledge,  the  master  is  not  liable.  No 
negligent  act  beyond  the  plaintiff's  assumed 
risks  appears  from  the  evidence  to  have 
been  brought  home  to  the  defendant. 

The  following  instructions  were  given  in 
behalf  of  plaintiff:  "(1)  The  court  instructs 
the  Jury  that  it  was  the  duty  of  tbe  de- 
fendant company  to  use  due  and  proper  care 
to  so  construct,  maintain,  and  equip  Its 
railroad,  and  engines  used  thereon,  as  that 
the  plaintiff  could  be  safely  carried  thereon 
whenever  It  became  his  right  or  duty  to  ride 
thereon;  and  if  you  believe  from  the  evi- 
dence that  the  defendant  company  did  not 
use  due  and  proper  care  in  the  construction 
of  Its  road  and  equipment  of  its  engine,  and 
that  such  failure  on  tbe  part  of  tbe  defend- 
ant was  the  proximate  cause  of  the  injury 
complained  of,  then  you  should  flnd  for  tbe 
plaintiff.  (2)  The  court  Instructs  the  Jury 
that,  If  you  believe  from  the  evidence  that 
the  proximate  cause  of  tbe  injury  to  tbe 
plaintiff  was  the  concurring  negligence  of 
tbe  defendant  company  and  a  fellow  serv- 
ant of  the  plaintiff,  then  you  should  flnd  for 
tbe  plaintiff.  (3)  Tbe  court  instructs  the 
jury  that,  while  a  servant  entering  tbe  serv- 
ice of  the  master  assumes  the  ordinary 
risks  incident  to  the  service,  yet  the  negli- 
gence of  the  master  is  not  one  of  thoRe 
risks."  None  of  these  Instructions  were 
proper  in  this  case,  for  they  all  disregard 
the  risks  assumed  by  the  plaintiff;  for,  if 
tbe  plaintiff  is  aware  of  negligence  on  the 
part  of  the  master  In  the  conduct  of  bis 
business,  be  assumes  tbe  risk  of  such  neg- 
ligence In  either  accepting  or  continuing  in 
such  business.  Seldomridge  v.  Railroad  Co., 
cited.  Tbe  defense  In  this  case  is  that,  if 
there  was  negligence  on  the  part  of  the 
master  In  conducting  its  business,  plaintiff 
was  fully  aware  of  such  negligence  prior  to 
the  accident,  and  assumed  tbe  risk  thereof: 
and  this  is  entirely  ignored  In  each  of  these 
Instructions.  McVey  v.  St.  Clair  Co.  (de- 
cided last  term)  38  S.  E.  648. 

The  first  instruction  asked  by  the  defend- 
ant, which  Is  in  these  words,  "The  court  in- 
structs the  Jury  to  flnd  for  the  defendant," 
should  have  been  given;  for  there  Is  no  evi- 
dence in  the  case  proving  or  tending  to 
prove  any  act  of  negligence  on  the  part  of 
tbe  defendant,  of  which  the  plaintiff  did  not 
have  notice  and  did  not  assume  the  risk, 
and  If  the  accident  was  caused  by  the  slip- 
pery condition  of  the  track,  neglect  of  duty, 
or  the  reckless  running  of  the  train  on  tbe 
part  of  the  engineer,  of  which  the  defend- 
ant bad  no  notice  in  time  to  prevent,  the  de- 
fendant is  not  liable,  and  the  circuit  court 
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should   have  so  Instructed  the  Jury.    This 
ends  this  case. 

The  Judgment  Is  reversed,  the  verdict  of 
the  Jury  set  aside,  and  a  new  trial  Is  award- 
ed. 


PliETOHER   V.   HICKMAN. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  23,  1901.) 
CUSTODY  OF  CHILD-RIGHTS  OP  PAEBNT. 
When  a  father  has  committed  the  custody 
of  his  infant  child  to  another  person  by  agree- 
ment, to  be  maintained  and  cared  for,  which 
agreement  has  been  acted  on  by   snch  other 
person,  snch  agreement  will  bind  the  parent, 
and  prevent  his  reclaiming  custody  of  the  child, 
unless  he  can  show  that  a  change  of  custody 
will  plainlv  promote  the  child's  welfare,  moral 
or  physical. 
(Syllabus  by  the  C!ourt) 

Appeal  from  circuit  court,  Cabell  county; 
George  W.  Fan,  Judge. 

Application  of  Samuel  G.  Fletcher  for  ft 
writ  of  habeas  corpus  against  Sarah  E.  Hick- 
man. Judgment  granting  the  writ,  and  de- 
fendant appeals.    Beversed. 

M.  K.  Duty  and  A.  D.  Ireland,  for  appel- 
lant. 

BRANNON,  P.  This  case  invtriyes  no  dif- 
ficult principles  of  law,  but  it  does  Involve 
one  of  the  saddest  and  most  trying  duties  of 
the  many  sad  and  tryhig  duties  which  fall 
upon  Judges.  It  is  a  contest  between  the 
fatber  of  two  litQe  children  and  the  mother 
of  their  dead  mother  for  their  possession. 
Samuel  G.  Fletcher  and  Virginia,  his  wife, 
n£e  Hickman,  were  married  on  the  80th  of  De- 
cember, 1891.  They  had  three  children,  Cur- 
tis L.,  liora,  and  Lorlng,  the  last  two  being 
twins.  In  July,  1899,  the  wife  died.  Short- 
ly after  her  death  these  two  children  were 
committed  to  the  custody  of  their  grandmoth- 
er, the  mother  of  their  mother,  their  mother 
being  very  much  of  an  Invalid  from  the  birth 
of  these  twins.  In  fact  at  the  very  birth 
of  these  twins  one  of  them,  Lora,  was  given 
to  the  grandmother  by  her  parents.  The 
grandmother  took  this  child  home  with  her 
and  kept  it  some  time.  She  took  care  of  the 
child  for  several  weeks  after  its  birth,  while 
the  grandmother  remained  at  her  daughter's 
home,  taking  care  of  the  daughter,  and  short- 
ly after  the  grandmother  took  the  baby  Lora 
to  her  borne  she  was  called  back  to  her 
daughter  to  take  care  of  her  and  her  other 
child,  both  being  very  ill.  She  remained 
some  time,  then  returned  with  Lora  to  her 
own  home,  leaving  the  other  child  with  its 
mother,  at  her  request,  as  she  said  it  would 
be  company  for  her  nntll  her  mother  would 
come  back.  Very  shortly  after  this  the  fa- 
ther himself  went  to  the  home  of  the  grand- 
mother, Sarah  B.  Hickman,  and  took  with 
htm  the  other  child,  Lorlng,  and  gave  It  to 
her  to  be  taken  care  of.  Afterwards  the 
mother  and  the  children  were  taken  to  the 


home  of  Mrs.  Hickman,  where  they  stayed 
some  time,  when  Mrs.  Fletcher  and  one  child 
returned  to  her  own  home,  leaving  the  twins 
with  the  grandmother.  In  a  few  weeks  Mrs. 
Hickman  was  called  to  the  bedside  of  her 
daughter  and  remained  with  her  until  she 
died.  This  Is  Mrs.  Hickman's  version  un- 
der oath:  "I  was  there  when  the  children 
were  bom,  and  the  mother  was  not  able  to 
take  care  of  them.  Their  mother  didn't 
know  what  to  do  with  them,  and  asked  me 
if  I  would  take  one  of  them,  and  I  said  I 
would  if  they  would  give  me  the  child  as 
long  as  I  should  live,  and  they  both  agreed. 
I  said  I  would  ratho'  have  writings,  and  he 
said  he  would  raise  his  hand  to  God  that  be 
would  never  take  the  baby  from  me  as  long 
as  I  lived.  I  stayed  until  the  children  were 
five  weeks  old,  and  I  took  my  baby  and  went 
home,  and  in  a  few  days  they  sent  for  me 
to  come  and  take  care  of  them,  as  the  other 
baby  was  sick.  She  said  *Mother,  I  don't  be- 
lieve I  will  ever  get  well,  and  will  not  be  able 
to  raise  my  babies.  Will  you  take  both  these 
children  and  keep  them?'  I  said  I  would  if 
they  would  make  it  so  I  could  hold  the  chil- 
dren. Sam  said,  'If  you  will  take  them, 
if  yon  will  save  that  sick  baby,  and  if  Stat 
(his  wife)  never  gets  well,  they  shall  be  yours 
as  long  as  you  live;  as  God  Is  my  Judge  I 
will  never  take  either  of  them  babies  in  your 
life.'  And  I  said  I  would  take  them.  He 
said  if  Stat  got  well  I  would  have  to  give 
the  little  b.^by  back.  So  I  stayed  all  that 
winter,  and  then  I  brought  his  wife  and  chil- 
dren to  my  home,  and  stayed  until  fall,  and 
then  I  stayed  there  that  winter,  and  the 
next  spring  I  brought  his  wife  and  family  to 
my  house,  and  they  stayed  until  that  fall, 
and  then  she  got  so  poorly  that  I  stayed  all 
the  time.  There  was  never  a  soul  slept 
with  that  liOra  bnt  myself,  and  this  one.- 
to  the  best  of  my  knowledge  I  was  not  awny 
from  her  bnt  six  weeks.  I  had  two  bottles 
and  raised  them  on  the  bottlesi  I  set  up 
seven  long  weeks  to  take  care  of  this  baby. 
I  took  care  of  the  wife  and  children  and  all 
until  she  died.  •  •  •  The  day  before  she 
died  she  called  me  and  Sam  to  the  bed, 
and  she  said,  'Sam,  will  you  promise  lae 
this,— that  yon  will  never  take  my  babies 
from  my  mother  as  long  as  she  lives?'  And 
be  said  he  never  would.  She  said,  'If  I  could 
know  anything  after  I  am  deadr-  and  knew 
any  other  i>erson  besides  my  mother  had  my 
babies,  I  could  not  rest  in  my  grave.'  She 
told  us  not  to  cry.  She  said,  'Sam,  don't 
take  my  little  babies  from  my  mother;'  and 
be  said,  'I  never  will  bother  your  mother  as 
long  as  I  live,'  with  tears  rolling  down  his 
cheeks.  How  conid  he  go  back  on  the  last 
words  he  spoke  to  his  dying  wife?  She  aafeed 
what  time  it  was,  and  we  told  her.  She  said,  'I 
will  soon  be  gone,'  and  that  was  the  last 
words  she  spoke.  She  was  in  a  sick  chair, 
and  when  I  seen  the  breath  was  gone,  1 
could  not  look  any  longer.  And  that  Is  the 
way  I  come  by  these  children."    Mrs.  Hick- 
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man  took  the  two  children,  Lora  and  Lorlng, 
to  her  home,  while  the  boy,  Curtis,  remained 
with  bis  father.  Some  months  attee  the 
wife's  death  the  father  demanded  the  twins 
from  Mrs.  Hickman,  and,  sbe  refusing  to 
surrender  them,  he  sued  out  a  habeas  corpus 
from  the  circuit  court  of  Ritchie  county 
against  Mrs.  Hickman,  to  compel  her  to  sur- 
render to  bim  the  twin  children,  and  the 
circuit  court  rendered  judgment  compelling 
her  to  surrender  them,  and  she  has  brought 
the  case  to  this  court  by  writ  of  error. 

As  by  the  old  law,  aa  well  as  by  the  rule 
still  prevailing.  In  a  general  sense  the  father 
is  the  natural  guardian  of  a  child,  and  liable 
for  its  support,  he  was  entitled  to  its  custody, 
even  against  the  other  author  of  Its  being, 
the  mother,  as  a  general  rule.  As  between 
the  father  and  mother  the  courts  hare  in 
later  days  considerably  mollified  that  old 
rule;  so  that  now  the  right  of  the  father, 
over  that  of  the  mother  Is  not  unqualified,  but 
subject  to  the  peculiar  circumstances  of  the 
particular  case,  which  are  not  pertinent  here. 
State  V.  Smith,  20  Am.  Dec.  324,  and  note: 
9  Am.  &  Bng.  Enc.  Law  (2d  Ed.)  867;  Cun- 
ningham T.  Barnes,  37  W.  Va.  746,  17  S.  E. 
308,  38  Am.  St.  Rep.  57.  This  Is  not  a  case 
between  father  and  mother,  and  it  is  there- 
fore more  difficult  to  decide  against  the 
father.  Still,  aa  these  Children  were  only 
four  years  old  when  this  habeas  corpus  was 
instituted,  and  as  they  had  been  raised  from 
their  birth  by  their  grandmother,  and  knew 
no  mother  save  her,  her  plea  is  almost  as 
strong  as  that  of  the  real  mother.  But  there 
is  a  factor  in  this  case  which  frees  it  from 
the  perplexing  hesitation  which  would  afflict 
a  judge  were  he  deciding  between  the  father 
and  grandmother  without  that  factor.  That 
factor  is  tliat  both  the  father  and  the  mother, 
under  the  most  solemn  and  pathetic  circum- 
stances, when  the  mother  was  looking  Into 
her  grave  and  was  anxious  as  to  these 
little  children,  committed  them  to  the  grand- 
mother upon  the  agreement  and  promise 
that  she  should  keep  them,  and  be  entitled 
to  retain  them  until  her  death.  The  mother 
knew  they  were  tender  babea  Her  soul  was 
sick  In  the  hour  of  death  about  their  custody 
when  she  should  be  no  more.  Her  heart 
yearned  with  anxiety  that  her  mother  should 
take  them  and  raise  them,  and  she  communi- 
cated this  desire  to  her  husband  in  her  dying 
moments,  and  he  solemnly  agreed  to  it  in 
the  presence  of  the  grandmother,  and  the 
grandmother  accepted  this  pious  but  burden- 
some trust,  and  It  thus  became  a  contract 
in  the  most  solemn  form,  and  under  the  most 
Impresslye  circumstances,  if  such  a  contract 
there  can  be  In  law  to  bind  the  father.  The 
grandmother  swearo  to  this  in  the  most  sol- 
emn form.  Other  witnesses  confirm  it  It 
is  fairly  wrtl  proved.  Indeed,  the  very  fact 
that  these  children  had  been  raised  by  the 
grandmother  to  their  then  age  of  under 
four  yean,  and  the  father  had  no  one  to 


look  to  for  their  care,  and  tbey  must  have 
such  care,— we  are  justly  warranted  in  say- 
ing that  such  a  contract  was  in  all  human 
probability  made.  The  only  question  then 
remaining  is,  what  Is  the  effect  upon  tlie 
father  of  such  a  contract?  Judge  English, 
in  Cunningham  v.  Barnes,  37  W.  Va.  74«, 
17  S.  E.  308,  38  Am.  St  Rep.  57,  cited  au- 
thorities to  sustain  the  binding  ^ect  of 
such  a  contract  upon  the  father,  and  this 
court  held  it  binding  in  that  case.  The 
same  principle  Is  held  to  apply  to  such  a 
contract  between  a  father  and  grandparent 
In  Green  v.  Campbell,  35  W.  Va.  688,  14  S. 
E.  212,  29  Am.  St  Rep.  843.  This  settles 
the  case  against  the  plaintiS  in  this  writ  of 
habeas  corpus.  Unless  the  welfare  of  the 
child  demands  a  disregard  of  such  a  con- 
tract, It  la  binding.  It  is  not  binding  under 
those  decisions  if  the  welfare  of  the  child 
does  demand  that  the  contract  be  disregard- 
ed. But  the  welfare  of  these  children  does 
not  demand,  but  denies,  that  these  cliildren 
should  be  taken  from  their  gn^andmother. 
They  have  never  known  any  other  mother. 
Mn.  Hickman's  family  is  composed  of  her- 
self, her  husband  and  one  son,  and  they  are 
capable  of  taking  care  of  them,  and  are  very 
much  attached  to  them.  The  children  must 
be  attached  to  their  grandparents.  Would 
the  children  be  happy  if  taken  from  their 
present  home  and  from  the  lovhig  care  of 
their  grandmother?  Would  they  not  be  mis- 
erable? It  Is  proven  that  they  have  a  good 
home  and  are  tenderly  cared  for.  When  so 
young  should  they  be  torn  from  their  present 
home?  Their  grandmother  shows  in  the 
strongest  manner  her  love  for  them.  She 
said  in  her  evidence:  "I  love  to  keep  them, 
and  I  would  rather  Sam  Fletcher  would 
shoot  my  heart  out  than  take  them.  They 
are  all  the  company  I  have."  If  taken  from 
her,  to  what  home  would-  they  be  takm? 
The  father  is  a  conductor  on  through  freight 
trains  on  the  Baltimore  &  Ohio  RaUroad. 
and  can  seldom  be  at  home.  If  he  takes 
them  to  his  own  mother,  who  never  even 
knew  them  scarcely,  however  worthy  she 
may  be,  and  doubtless  is,  they  would  not  l>e 
as  happy  as  with  Mra.  Hickman.  In  fact 
it  does  not  appear  tb&t  their  paternal  grand- 
mother desires  their  custody,  but  on  the  con- 
trary, we  may  infer  that  she  does  not  desire 
them  to  be  placed  in  her  custody.  The  plain- 
tiff was  asked  if  he  did  not  go  to  his  mother 
and  ask  her  to  take  Lortaig,  and  whetber  she 
didn't  reply,  "Sam,  T  raised  my  children, 
and  you  can  raise  yonra."  He  declined  to  an- 
swer the  question.  Thus  we  are  not  only 
justified  in  this  decision  by  the  force  of  the 
husband's  said  agreement  bnt  also  by  con- 
siderations for  the  welfare  of  the  children 
themselves.  Therefore  we  reverae  the  judg- 
ment and  remand  Lora  Fletcher  and  Lorin^ 
Fletcher  to  the  custody  of  Sarah  B.  Hick- 
man, their  grandmother,  and  dtamiss  the  writ 
of  habeas  corputk 


Digitized  by 


Google 


W.  Va.) 


DAKBAH  T.  WHEELING  ICE  &  STORAQE  CO. 


373 


I>ARRAH  T.  WHEELIKO  ICK  &  STORAGE 

00. 

<Sapreme  Conrt  of  Appeals  of  West  Virginia. 

Dec  T.  1901.) 

CORPORATIONS— DIKEOTORS—APPOTNTMBNT 
OF   07FICBRS— DUTIES— REMOVAL. 

1.  Under  wction  68,  c.  68,  Code,  jDroTiding 
that  "the  board  of  directors  [of  a  private  cor- 
poration] shall  appoint  snch  o£Bcers  and  agents 
of  the  corporation  as  they  may  deem  proper, 
and  prescribe  their  duties  and  compensation. 
*  *  *  The  officers  and  agents  so  appointed 
shall  hold  their  places  during  the  pleasure  of 
the  board,"— Ae2<I,  the  board  of  directors  cannot 
appoint  snch  officer  or  agent  so  as  to  bind  the 
corporation  to  Iceep  him  in  such  position  for 
a  definite,  fixed  period,  bat  he  is  removable  at 
the  pleasure  of  the  board. 

2.  An  officer  of  a  corporation  is  presumed  to 
know  its  by-laws  adopted  before  nis  appoint- 
ment, and  Is  bound  by  them  as  to  his  tenure  of 
office.  They  have  become  the  law,  between 
himself  and  his  employers;  and  if  the  board  of 
directors  remove  such  officer  under  one  of  snch 
by-laws  which  provides  that  he  may  be  remov- 
ed or  discontinued  at  the  pleasure  of  the  board, 
he  cannot  complain. 

(Syllabus  by  the  Oonrt) 

Error  to  circuit  court,  Ohio  county;  H.  0. 
Hervey,  Judge. 

Action  by  Thomas  M.  Darrah  against  the 
Wheeling  Ice  &  Storage  Oompjiny.  Verdict 
for  plaintiff  was  set  aside,  and  he  brings  er- 
ror.   Affirmed. 

Geo.  E.  Boyd,  for  plaintiff  in  error.  Cald- 
well &  Caldwell,  tor  defendant  in  error. 

McWHORTEB,  J.  On  the  12th  day  of 
Jnne,  1889,  the  secretary  of  state  Issued  a 
certlflcate  of  incorporation  to  the  Wheeling 
Ice  &  Storage  Company.  On  the  19th  day 
of  the  same  month  the  stockholders  met.  In 
pursuance  of  a  written  agreement,  for  the 
purpose  of  organizing  the  company,  by 
"electing  a  board  of  directors,  making  by- 
laws, and  transacting  any  other  business" 
which  might  be  lawfully  done  by  tbem  in 
general  meeting.  On  motion,  Thomas  M 
Darrah  was  chosen  president  of  the  meet- 
ing: At  said  meeting  the  stockholders  unani- 
mously adopted  by-laws  for  the  government 
of  the  company.  The  fourth  by-law,  enu- 
merating the  powers  and  duties  of  the  board 
of  directors,  amimg  others,  contains  this  pro- 
vision: "They  shall  have  power  to  elect  a 
secretary,  treasurer,  and  such  other  officers 
and  agents  as  may  be  required  to  transact 
the  business  of  the  company,  to  fix  the  sala- 
ries to  be  paid  them,  and  to  continue  or  dis- 
continue them  in  offlTce  as,  in  the  opinion  of 
the  majority  of  the  board,  the  interest  of 
the  company  may  require."  The  fifth  by- 
law provides:  "The  board  shall  hold  month- 
ly meetings,  and  such  other  meetings  as  the 
president  or  a  majority  of  the  board  may 
desire."  The  records  of  the  company  show 
that  at  a  meeting  of  the  board  of  directors 
held  January  19,  1899,  "Mr.  Stone  nominat- 
ed Mr.  T.  M.  Darrah  secretary  and  treasurer 
for  the  ensuing  year.  Put  to  Tote  and  de- 
clared carried  by  the  president."    And,  fur- 


tber,  "Mr.  Stone  moved  that  the  secretary 
and  treasurer's  salary  be  seventy-five  dollars 
per  month.  Carried."  Mr.  Darrah  entered 
upon  his  duties  as  secretary  and  treasurer 
on  the  day  following,  and  continued  to  aeere 
as  such  until  a  meeting  of  the  board  held  on 
May  10,  1809,  when  the  said  record  shows: 
"Mr.  Conner  moved  that  the  office  of  secre- 
tary and  treasurer,  occupied  by  Thomas  M. 
Darrah,  be  declared  vacant.  Passed,  three 
to  two."  Said  Darrah,  being  thus  dischar- 
ged, brought  his  action  of  assumpsit  against 
the  company,  claiming  the  salary  for  the 
residue  of  the  year;  having  been  paid  for  his 
services  to  the  1st  day  of  May.  Defendant 
paid  into  court  $78,  and  pleaded  payment. 
A  jury  was  Impaneled.  When  plaintiff  rest- 
ed his  case,  defendant  moved  to  ezcludo 
plaintiffs  evidence  on  the  ground  that  the 
constitution  and  by-laws  clearly  show  that 
an  employment  may  be  terminated  at  any 
time,  which  motion  was  ovMrnled,  and  de- 
fendant excepted.  Defendant  then  offered 
in  evidence  the  charter  and  by-laws  and  min- 
utes of  the  defendant  company  of  June  19, 
and  July  3,  1899.  The  Jury  found  for  plain- 
tiff, and  assessed  his  damages  at  (468.50, 
when  the  defendant  moved  to  set  aside  the 
verdict  and  grant  it  a  new  trial,  which  mo- 
tion was  sustained;  and  plaintiff  procured 
a  writ  of  error,  claiming  that  the  court  erred 
In  setting  aside  the  verdict  "because,  in  its 
opinion,  the  board  of  directors,  by  virtue 
of  the  provisions  of  section  53,  c.  53,  Code, 
and  of  the  by-laws  of  the  defendant,  had 
the  authority  to  discharge  its  officers  and 
agents  at  any  time  wltliout  Incurring  any 
liability  for  damages." 

Section  63,  c.  53,  Code,  provides  that  "the 
board  of  directws  shall  appoint  such  officers 
and.  agents  of  the  corporation  as  they  may 
deem  proper,  and  prescribe  their  duties  and 
compensation.  •  •  •  xhe  officers  and 
agoits  so  appointed  shall  bold  their  places 
during  the  pleasure  of  the  board."  This  stat- 
ute, by  necessary  Implication,  Inhibits  the 
employment  by  the  board  of  such  cheers  or 
agents  for  a  definite  period  or  term.  They 
are  not  permitted  thus  to  handicap  the  com- 
pany In  the  conduct  of  Its  business.  In 
Burr's  Ex'r  v.  McDonald,  8  Grat.  215  (Syl., 
point  1),  it  is  held:  "The  offico^  of  a  joint 
stock  company  incorporated  for  private  pur- 
poses have  no  private  franchise  In  their  at- 
flees,  but  are  the  mere  ministerial  agents  of 
the  company,  to  conduct  its  business  for  the 
benefit  and  under  the  authority  of  the  com- 
pany." And  in  Hunter  r.  Insurance  Co.,  26 
La.  Ann.  13,  it  is  held:  "The  officer  of  a 
company  must  be  presumed  to  know  its  by- 
laws adopted  before  his  appointment,  and 
is  bound  by  them  as  to  his  tenure  of  office. 
They  have  become  the  law  between  himself 
and  his  emplc^er.  By  one  of  their  by-laws 
the  defendants  had  reserved  the  right  to  re- 
move an  officer  at  pleasure.  Plaintiff  Is  an 
ofRcac,  in  the  sense  of  said  by-law,  and  tbere- 
f<nre  cannot  complain."    This  was  an  em- 
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ployment  of  ttae  plaintiff  by  the  defendant 
company  aa  premium  ledger  bookkeeper.  In 
February,  1868,  the  time  fixed  by  the  charter 
of  the  company  for  the  election  of  officers 
for  the  ensuing  12  months,  he  tras  engaged 
for  one  year  at  a  salary  of  $1,200  per  annum. 
He  served  the  company  during  all  that  year, 
and  up  to  the  first  Monday  in  February, 
1870,  when  he  was  re-engaged  for  another 
year,  and  that,  without  any  cause,  he  was 
on  the  Ist  of  April,  1870,  dismissed.  He 
sued  for  his  salary  for  the  balance  «f  the 
year,  and  had  Judgment.  The  article  of  the 
by-law  in  that  case  provides  that  "the  ten- 
ure of  all  the  officers  of  this  corporation  shall 
be  during  the  pleasure  of  the  majority  of  the 
board  of  directors,  and  at  the  first  meeting 
of  each  new  board  an  election  shall  be  held 
for  all  officers  of  the  company."  The  lan- 
guage of  the  by-law  clearly  implies  that  the 
tenure  of  office  is  for  one  year,  subject  of 
course,  to  the  right  and  power  of  the  board 
of  directors  to  remove  them  at  their  pleas- 
ure; and  be  took  the  office  with  the  knowl- 
edge of  the  precarious  tenure  by  which  he 
held  It  This  case  is  on  all  fours  with  the 
case  at  bar.  It  Is  treated  in  the  opinion  as 
being  an  employment  for  the  year,  and  re- 
engagement  for  another  year,  in  which  the 
plaintiff  served  from  February  until  April, 
when  he  was  dismissed;  and  he  sued  for 
bis  salary  for  the  balance  of  the  year,  and 
recovered  a  Judgment.  The  Judgment  was 
reversed  because  of  the  right  and  authority 
of  the  board  of  directors  to  dismiss  him  at 
their  pleasure. 

It  is  insisted  by  plaintiff  In  error  that  the 
laws  and  by-laws  do  not  provide  for  the  re- 
moval of  officers  and  agents  where  the  term 
fas  fixed;  and  he  cites  1  Mor.  Priv.  Corp.  i 
541;  Beach,  Prir.  Corp.  {  184;  Mechem,  Ag. 
SI  204,  209.  The  first  of  said  authorities 
says:  "It  does  not  follow  that  the  directors 
have  authority  to  remove  an  agent  of  this 
character  merely  because  they  appointed  him 
pursuant  to  the  provisions  of  the  charter. 
There  should  be  an  express  provision  grant- 
ing the  power  of  removaL"  It  is  bard  to 
conceive  how  the  power  to  remove  could  be 
more  completely  expressed  than  It  is  In  the 
language  of  the  by-law  when  it  says:  "They 
shall  have  power  to  elect  a  secretary,  treas- 
urer, and  such  other  officers  or  agents  as  be 
required  to  transact  the  business  of  the  com- 
pany, to  fix  the  salaries  to  be  paid  them, 
and  to  continue  or  discontinue  them  In  office 
as,  in  the  oplnlcm  of  the  majority  of  the 
board,  the  interest  of  the  company  may  re- 
quire." These  words  contain  distinct  power 
to  "discontinue  them  In  office,"  which  Is 
surely  equivalent  to  the  words  "remove  them 
from  office."  When  a  man  is  discontinued, 
he  Is  removed  or  discharged. 

It  is  claimed  by  plaintiff  in  error  that  his 
employment  amounted  to  a  contract  for  the 
term  of  one  year.  This  cannot  be  true,  as 
he  knew  of  tlie  by-laws,  and  at  least  Is  pre- 
sumed to  have  knowledge  of  the  statute  as 


contained  in  section  53,  c.  53,  Code;  and  as 
held  in  Hunter  v.  Insurance  Co.,  supra, 
plaintiff  was  an  officer  in  the  sense  of  said 
by-law  as  well  as  of  said  statute,  and  he 
took  the  position  and  employment  subject 
to  the  provisions  of  both  the  statute  and  the 
by-law.  In  Town  of  Davis  v.  Filler,  47  W. 
Va.  413,  35  S.  E.  6  (SyL,  point  4),  it  Is  beld, 
"Where  an  officer  holds  during  pleasure  of 
the  appointing  power,  he  may  be  removed  by 
It  without  assigned  cause  or  notice,  and  the 
action  Is  not  reviewable  by  courts."  Harti- 
gan  V.  University  (W.  Va.)  38  S.  Ew  698.  In 
these  lost  two  coses  this  question  is  thor- 
oughly discussed  as  to  public  officers,  and 
by  the  said  section  53  the  officers  of  private 
conioratione  are  put  upon  the  same  footing 
with  the  municipal  officer.  Filler,  in  the  said 
case  of  Town  of  Davis  v.  Filler. 

In  case  at  bar  the  trial  Judge  ffied  In  the 
case  an  opinion  In  which  be  says,  "Under 
the  evidence,  there  was  error  In  refusing  to 
Instruct  the  Jivy  to  find  for  the  defendant 
and  the  vndlct  must  be  set  aside"  While  it 
does  not  appear  from  the  record  that  such 
an  Instruction  was  asked  to  be  given  to  the 
jury,  it  does  show  that  the  motion  of  defend- 
ant to  exclude  the  plalntlfTs  evidence  was 
made  and  overruled,  and  exception  taken  by 
the  defendant  This  motion,  if  sustained, 
would  have  been  equivalent  to  the  giving  of 
such  instruction. 

The  Judgment  of  the  court  In  setting  aside 
the  verdict  Is  affirmed. 


PRANKLIN  et  al.  t.  VANDEiRVaRT,  Special 

Judge. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  7.  1901.) 

SPEKIAL,    JUDGB^-BLECTION-^URISDICTION— 
TERM. 

1.  Where  it  la  shown  by  the  record  that  on 
the  day  fixed  by  law  for  the  commencemeDt 
of  a  regular  term  of  the  crimiual  court  of  a 
county,  the  regular  judee  thereof  being  sick 
and  failing  to  attend  and  hold  said  court,  at  the 
commencement  of  said  term,  the  clerk  of  said 
court  proceeded  to  hold  an  election  for  a  special 
judge  of  said  courtas  provided  by  chapter  112, 
§  11a,  Code  of  West  Virginia,  and,  several 
attorneys,  named,  being  placed  in  nomination, 
the  clerk  of  said  criminal  court,  having  held 
said  election,  declares,  as  the  result  thereof, 
that  J.  W.  V.  received  a  majority  of  the  votes 
cast  by  the  attorneys  present  and  practicing  in 
said  court,  and  was  duly  elected  judge  of  said 
criminal  court  during  the  temporary  absence 
of  J.,  the  regular  judge,  and  thereupon  said  J. 
W.  V.  appeared  and  took  the  Beveral  oaths  pre- 
scribed by  law.  Beld,  the  law  has  been  sub- 
stantially complied  with,  and  the  election  is 
valid. 

2.  Such  term  of  court  commenced  on  the 
2Sth  day  of  January,  1901.  The  grand  jury 
returned  on  indictment  for  a  misdemeanor 
against  F.  and  I.,  which  was  tried  at  some 
term,  and  a  verdict  of  guilty  reudered.  On 
Pebniary  9th  defendants  moved  to  set  aside  the 
verdict  and  grant  them  a  new  trial.  Before 
the  motion  was  passed  upon  by  the  court,  on 
the  14th  day  of  February,  the  remilar  judge 
died,  and  on  the  same  day  the  sitting  special 
judge  was  duly  appointed  and  qualified  to  fill 
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the  Tacancy,  and  proceeded  with  the  basinesa 
of  the  term  unbroken,  and  on  the  following  day 
the  court  oTerruled  tne  motion  to  set  aside  the 
verdict  and  grant  a  new  trial.  Beld,  the  conrt 
had  jurisdiction,  and  prohibition  will  not  lie  to 
inhibit  it  from  entering  judgment  on  said  Ter^ 
.diet. 

3.  The  death  of  the  regnlar  judge  did  not 
end  the  regular  term  of  the  court  then  in  ses- 
sion. The  death  of  the  judge  and  the  aualifica- 
tion  of  his  successor  happening  on  the  same 
4ay,  the  court  proceeded  without  intermission, 
— u>e  same  term. 

(Syllabus  by  the  Court.) 

Application  of  Franklin  and  Ihrig  for  writ 
-of  i»ohIbitlon  against  J.  W.  Vanderrort,  spe- 
cial Judge.    Writ  denied. 

Caldwell  &  Watson,  for  petitioners.  J.  W. 
Vanderrort,  in  pro.  per. 

McWHORTEB,J.  The  regular  term  of  the 
criminal  conrt  of  Wood  county  was  to  begin 
on  the  28th  day  of  January,  1901.  The  regu- 
lar judge  thereof,  Hon.  J.  M.  Jackson,  being 
«ick  and  unable  to  attend,  J.  W.  Vanderrort 
was,  by  the  attorneys  present  and  practicing 
in  said  court,  elected  special  judge,  and  at 
once  qualified  as  >uCh  judge,  to  serre  during 
the  temporary  absoice  of  said  Jackson.  A 
'grand  jury  was  impaneled,  and,  among  oth- 
.ers.  returned  on  the  30th  day  of  January, 
1901,  an  Indictment  against  W.  G.  Franklin 
.and  F.  Ei.  Ihrlg  for  misdemeanor.  Said  de- 
fendants were  tried  Jointly  upon  said  indict- 
ment during  the  same  term,  and  a  rerdict  of 
guilty  returned  by  the  trial  Jury  against 
-them.  On  the  8th  day  of  February,  1901,  de- 
fendants moved  the  court  to  set  aside  the  ver- 
dict and  grant  them  a  new  trial.  While  their 
said  motion  was  pending,  the  said  special 
judge  still  presiding,  and  before  it  had  been 
passed  upon,  on  the  14th  day  of  February, 
1901,  the  regular  Judge,  Jackson,  died,  and 
on  tiie  same  day  the  said  J.  W.  Vandervort 
was  duly  appointed  by  the  governor  of  West 
Virginia  Judge  of  said  court,  to  flU  the  va- 
cancy thus  occasioned,  and  immediately  qual- 
ified and  continued  to  bold  the  said  term  of 
court  as  such  regular  judge  on  and  after 
the  said  14th  day  of  February.  On  the  16th 
day  <tf  February  the  motion  to  set  aside  said 
verdict  and  grant  a  new  trial  was  overruled 
by  said  court  The  defendants  apidled  to 
this  court  for  a  prohibition  to  the  entering 
of  Judgment  upon  said  verdict  by  said  Van- 
dervort,  alleging  that  he  was  not  regularly 
elected  as  such  special  judge,  and  that  his 
acts,  proceedings,  and  each  of  them,  while 
so  acting  as  such  q>ecial  Judge,  were  uncon- 
stltnttonal,  null,  and  void;  and  that  said  Vah- 
dervort.  Judge  of  said  criminal  court,  was 
wholly  without  autliority  to  enter  up  a  Judg- 
ment upon  said  verdict. 

It  is  contended  by  petitioners  that  the  elec- 
ti<Hi  of  special  judge  did  not  comply  with 
the  statute.  In  that  the  record  does  not  show 
how  many  votes  were  cast  for  special  judge, 
or  how  many  votes  were  cast  for  Vandervort, 
who  was  declared  elected  as  special  judge. 
^Section  llo,  c.  112,  Code,  provides:    "That 


when  for  any  cause  the  Judge  of  a  criminal 
court  or  Intermediate  court  shall  fall  to  at- 
tend and  hold  the  same  either  at  the  com- 
mencement of  the  term,  whether  regular,  ad- 
journed, or  special,  or  at  any  time  before  the 
adjournment  or  if  he  be  in  attendance  and 
cannot  properly  preside  at  the  trial  of  any 
cause  therein,  the  attorneys  present  and  prac- 
ticing In  said  court  may  elect  a  judge  by  bal- 
lot, to  hold  said  court  during  the  absence 
of  the  Judge  or  for  the  trial  of  the  cause  in 
which  the  Judge  of  said  court  cannot  pre- 
side. The  clerk  of  the  court  shall  hold  said 
election,  declare  the  result  thereof,  and  enter 
the  same  of  record."  The  statute  does  not 
provide  the  particular  manner  in  which  the 
clerk  shall  ascertain  and  declare  the  result, 
but  it  follows  that  it  must  be  by  counting 
the  ballots  and  ascertaining  the  candidates 
for  which  each  ballot  was  cast  While  the 
ballots  are  secret,  in  so  far  as  any  voter  may 
be  disposed  to  make  it  so  tliat  no  one  pres- 
ent may  know  for  whom  he  votes,  the  bal- 
lots are  cast  and  counted  In  the  presence 
of  all  those  Interested.  The  record  shows 
that  the  names  of  four  attorneys  "being  pla- 
ced in  nomination,  the  clerk  of  said  criminal 
court  having  held  said  election,  declares,  as 
the  result  thereof,  that  J.  W.  Vandervort  re- 
ceived a  majority  ct  the  votes  cast  by  the 
attcHmeys  present  and  practicing  in  said 
court,  and  was  dnly  elected  judge  of  said 
criminal  court,  during  the  temporary  absence 
of  J.  M.  Jackson,  the  regular  judge."  And 
the  order  further  states,  "Thereupon  said  J. 
W.  Vandervort  appeared,  and  took  the  sev- 
eral oaths  prescribed  by  law."  No  question 
was  raised  or  exception  taken  at  the  time 
as  to  the  mannw  of  conducting  the  election 
by  the  clerk,  or  as  to  the  sufficiency  of  the 
record  in  declaring  the  result  of  the  election. 
It  is  claimed  in  the  brief  of  the  plaintiffs 
that,  according  to  the  certificate  of  the  clerk 
of  the  criminal  court  of  Wood  county,  filed 
with  defendant's  answer,  the  election  was 
not  held  under  section  11a  for  the  election 
of  Judges  of  the  criminal  courts,  but  was 
held  under  section  11,  c.  112,  which  section 
relates  to  the  election  of  special  Judges  In  the 
circuit  court  The  election  was  conducted 
according  to  the  record  In  ail  respects  as  pro- 
vided In  section  11a,  which  Is  the  only  section 
under  which  the  clerk  of  the  criminal  court 
had  a  right  to  hold  an  election  under  the  cir- 
cumstances in  this  case.  The  plaintifFs  pre- 
sent with  their  petition  the  order  of  the  court, 
as  entered  on  the  first  day  of  the  term,  elect- 
ing the  said  special  judge,  but  the  defendant 
on  filing  his  answer,  files  with  it,  as  an  ex- 
hibit, the  said  order  as  corrected  at  a  subse- 
quent day  during  the  same  term,  which  it 
had  a  right  to  do.  "The  wh<rfe  term  Is  con- 
sidered as  but  one  day,  so  that  the  court 
has  power  to  revise  its  own  judgments  and 
decrees  at  any  time  during  the  term  at  which 
tb^  are  rendered.  But  it  may  not  re-ex- 
amine Its  final  judgments  or  decrees  at  a 
term  subsequent  to  that  at  which  they  were 
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rendered.  It  may,  however,  at  snch  snbae- 
quent  term,  order  the  correction  of  clerical 
errors,  so  ajB  to  make  the  record  coaCaeta 
to  the  truth."  25  Am.  &  Bng.  Enc.  Law, 
950;  Frink  t.  Frlnk,  4S  N.  H.  608,  82  Am. 
Dec.  172.  And  in  Lewis  T.  Roes,  87  Me.  230, 
59  Am.  Dec.  49,  It  Is  held:  "A  court  of  rec- 
ord may  correct  mistakes  In  its  records  which 
do  not  arise  from  the  Judicial  action  of  the 
court,  but  from  the  mistakes  of  its  recording 
officer;  and  this  it  may  do,  either  on  sug- 
gestion or  motion  of  those  interested,  or  upon 
Its  own  certain  knowledge  and  mere  mo- 
tion." The  court  was  held  by  the  defendant 
Vanderrort  from  the  date  of  his  election  up 
to  the  date  of  the  death  of  Judge  Jackson, 
and  on  the  same  day  of  the  death  of  Jack- 
son the  defendant  was  regularly  appointed 
by  the  governor  to  fill  the  vacancy  occasioned 
by  the  said  death,  and  on  that  day  qualified 
as  such  Judge,  and  continued  to  hold  the 
court  In  unbrokm  session  until  in  March, 
when  It  was  adjourned  without  day.  In  sup- 
port of  their  application  for  writ  plaintiffs 
cite  State  v.  Walls,  113  Mo.  42,  20  S.  W.  883, 
where  it  is  held  that  the  writ  of  proliibltion 
would  lie  to  prevent  a  Judge  from  £:rantlng 
a  new  trial  after  the  expiration  of  the  term 
at  which  final  Judgment  was  rmdered,  prop- 
erly holding  that  "snch  act  is  not  merely 
erroneous  but  is  void  for  want  of  Jurisdic- 
tion." In  that  case  final  Judgment  had  been 
rendered  upon  the  verdict  of  the  Jury,  and 
the  defendant  sentenced  to  the  penitentiary, 
and  the  term  of  court  adjourned.  Plaintiffs 
also  cite  State  v.  Lewis  (N.  C.)  12  S.  B.  457, 
18  S.  E.  247,  11  L.  R.  A.  105.  I  can  hardly 
understand  why  this  case  is  cited  by  plain- 
tiffs. As  the  case  is  against  them,  they  only 
refer  to  a  dissenting  opinion  filed  in  the  case 
by  Judge  Davis,  while  the  majority  of  the 
court  quote  with  approval  as  follows:  "Chief 
Justice  Butler,  In  the  case  of  State  v.  Car- 
roll, 88  Oonn.  449,  9  Am.  Rep.  409,  after  a 
very  exhaustive  examination  and  review  of 
the  English  and  American  authorities,  defines 
and  classifies  officers  de  facto  as  follows: 
'An  officer  de  facto  la  one  whose  acts,  though 
not  those  of  a  lawful  officer,  the  law,  upon 
principles  of  policy  and  Justice,  will  hold 
valid,  so  far  as  they  Involve  the  Interests 
of  the  public  and  third  persons,  where  the 
duties  of  the  office  were  exercised— First, 
without  a  known  appointment  or  election, 
but  under  such  circumstances  of  reputation 
or  acquiescence  as  were  calculated  to  Induce 
people,  without  Inquiry,  to  submit  to  or  in- 
voke his  action,  supposing  him  to  be  the 
officer  he  assumed  to  be;  second,  under  color 
of  a  known  and  valid  appointment  or  elec- 
tion, but  where  the  officer  failed  to  conform 
to  some  precedent  requirement  or  condition, 
as  to  take  an  oath,  give  a  bond,  or  the  like; 
third,  under  color  of  a  known  election  or 
appointment,  void  because  there  was  a  want 
of  power  in  the  electing  or  appointing  body, 
or  by  reason  of  some  defect  or  irregularity  in 
Its  exercise,  such  ineligibility,  want  of  pow- 


er or  defect  being  unknown  to  tlie  pnbUc; 

fourth,  under  color  of  an  election  or  appoint- 
ment by  or  pursuant  to  a  public  unconstitu- 
tional law  before  the  same  is  adjudged  to  be 
such.' "  Section  IB,  c.  7,  Code,  provides:  "All 
Judgments  given  and  all  acts  done  by  any 
person,  by  authority  or  color  of  any  office, 
or  the  deputation  thereof,  under  the  restored 
government  of  Virginia  or  of  this  state,  be- 
fore his  removal  therefrom,,  shall  be  valid, 
though  it  may  afterwards  be  decided  or  ad- 
judged that  he  was  not  lawfully  elected  or 
appointed  or  was  disqualified  to  bold  the  of- 
fice, or  that  the  same  had  been  forfeited  or 
vacated."  And  in  State  v.  Carter.  89  S.  E. 
611,  decided  at  the  last  September  term  of 
this  court,  Syl.,  pohit  3,  holds  that:  "A  Judg- 
ment given  or  an  act  done  by  any  person 
by  authority  or  color  of  any  office  is  valid 
and  binding,  though  It  may  afterwards  be 
decided  or  adjudged  that  he  was  not  law- 
fully elected  or  appointed,  or  was  disqualified 
to  hold  the  office,  or  that  the  same  had  bees 
forfeited  or  vacated."  The  record,  as  cor- 
rected by  the  court,  shows  that  the  special 
Judge,  after  his  election,  took  the  several 
oaths  prescribed  by  law  showing  his  due 
qualification. 

As  to  the  question  of  the  death  of  Judge 
Jackson,  the  regular  Judge,  ending  the  term, 
there  was  no  hiatus.  The  office  does  not  de- 
pend upon  the  incumbent;  the  court  was  in 
session  from  day  to  day,  and  the  day  pn- 
vlous  to  his  death  was  adjourned,  by  the 
special  Judge  holding  it,  to  meet  again  on  the 
following  day,  the  day  on  which  the  Judge 
died.  The  special  Judge  on  the  same  day 
was  regularly  appointed  and  qualified,  and 
proceeded  with  the  business  of  the  term. 
The  special  Judge  who  tried  the  case,  being 
the  same  person  who  was  appointed  suc- 
cessor to  the  regular  Judge,  and  who  contin- 
ued to  bold  the  term,  was  the  person  above 
ail  others  who  was  best  qualified  to  pass  in- 
telligently on  the  defendants'  motion  for  a 
new  trial.  He,  having  supervised  the  trial, 
was  personally  cognizant  of  all  that  occurred 
in  the  course  of  the  trial;  hence  there  can 
be  no  question  about  the  right,  or  even  the 
propriety,  of  his  passing  upon  the  motion 
as  he  did;  and,  the  court  having  Jurisdiction 
In  the  case^  the  writ  of  prohibition  is  re- 
fused. 


BROWN  r.  OORSUCH  et  al. 

(Supreme  Court  of  Appeals  of  West  YirgiDla. 
Dec.  14,  1901.) 

ATTACHMENT  AGAINST  PABTNBRSHIP- 
DISMISBAL. 

1.  In  an  attachment  suit  in  equity  against  a 
partnership,  'where  the  attachment  ia  levied 
on  the  social  assets,  it  Is  necessary  that  the 
partners  should  both  be  before  the  court,  either 
by  actual  or  constructive  notice,  before  any 
decree  be  made  in  relation  to  snch  property. 

2.  It  is  error  for  the  court  to  abate  such  at- 
tachment, and  dismiss  such  suit,  when  one  of 
the  partners  has  been  served  with  sammoits. 
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becanae  an  order  of  publication  has  not  been 
taken  against  the  other;  but  the  court  should 
require  the  plaintiff  to  mature  his  suit  withiu 
a  reasonable  time,  fixed  as  to  such  absent 
partner,  or  suffer  the  abatement  of  the  attach- 
ment and  dismissal  of  the  suit. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Mason  county. 

Bill  by  James  Brown  against  W.  Oorsuch 
&  Son.  Decree  for  defendants,  and  com- 
plainant appeals.    RcTersed. 

W.  R.  Gunn  and  C.  E.  Hogg,  for  appellant 
H.  R.  Howard  and  Sommerrllle  &  Sommer- 
Tllle,  for  appellees. 

DENT,  J.  On  the  17tb  day  of  September, 
1900,  James  Brown  sued  out  an  attachment 
In  equity  against  W.  Gorauch  and  J.  Gorsucb, 
I>artiier8,  doing  business  as  W.  Gorsucb  & 
Son.  The  property  of  the  firm  was  levied 
on,  and  summons  was  served  on  J.  Gorsuch, 
and  returned  not  found  as  to  W.  Gorsucli. 
J.  0<«Buch  filed  a  replevy  bond,  and  was 
delivered  possession  of  the  property.  Flaln- 
tiir  accepted  to  this  bond  as  insufficient  On 
tbe  19th  day  of  February,  1001,  the  court 
overruled  the  exceptions  to  the  bond,  and  held 
It  good.  On  the  9th  day  of  May,  1901,  tbe 
court  on  its  own  motion,  abated  the  attach- 
ment as  to  W.  Gtorsuch,  because  be  had  not 
been  served  with  process,  or  no  order  of 
publication  bad  been  taken  against  him.  The 
defendant  J.  Gorsuch  appeared  for  the  first 
time,  and  moved  the  court  to  abate  the  at- 
tachment as  to  the  partnership  property,  and 
dismiss  the  salt  as  to  him,  which  was  ac- 
cordingly done.  The  only  question  involved 
here  is  as  to  whether  the  court  had  the  right 
to  abate  the  attachment  as  to  W.  Gorsuch. 
If  he  had  that  he  had  the  right  to  dismiss 
the  suit  for  the  reason  that  W.  Gorsuch 
was  a  Joint  owner  in  the  property  attached, 
and  It  could  not  be  sold  without  his  interest 
therein  being  before  the  court  and  he  a  party 
to  the  suit  For  it  is  well  established,  and 
an  elementary  rule  in  courts  of  chancery, 
that  all  parties  Interested  in  the  subject-mat- 
ter of  controversy  must  be  parties  to  tbe 
suit  and  served  with  process  therein,  or  be 
notified  thereof  by  publication.  One  of  the 
parties  was  properly  before  the  court,  and 
be  had  the  right  to  require  the  presence  of 
the  other  or  hare  the  suit  dismissed.  It  is 
provided  in  section  51,  c.  125,  Code,  that  "a 
defendant  as  to  whom  the  case  has  been  set 
for  hearing  may  have  an  order  upon  the 
plalntifT  to  use  due  diligence  to  mature  the 
cause  for  hearing  as  to  tbe  other  defendants, 
and,  unless  it  be  so  matured  within  such 
time  as  the  court  may  deem  reasonable,  shall 
be  entitled  to  a  hearing  or  dismission  of  it  as 
to  him."  The  defendant  served  with  process 
had  made  no  motion  whatever  in  the  case, 
and  had  not  appeared  in  any  way  thereta 
The  plaintiff  was  resting  under  the  mistaken 
belief,  being  one  of  law,  that  service  on  one 
of  tbe  partners  and  levy  on  the  social  assets 
rendered  it  unnecessary  to  have  the  other 


partner  before  tbe  court  This  Is  a  suit  In 
equity,  and  equity  principles  must  control  it 
Instead  of  abating  the  attachment  on  its  own 
motion,  the  court  should  have  entered  an  or- 
iw  requiring  the  plaintiff  to  use  due  dili- 
gence to  mature  the  cause  tor  hearing  as  to 
both  the  defendants,  and,  unless  it  was  so 
matured  within  such  time  as  the  court  should 
deem  reasonable,  on  the  motion  of  tbe  de- 
fendant served  should  have  dismissed  the 
suit  This  would  have  been  in  accordance 
with  the  requirement  of  the  statute.  One  of 
the  primary  objects  of  an  attachment  Is  to 
secure  the  appearance  of  the  debtor  when 
personal  service  cannot  be  had.  This  was 
prevented  in  this  case,  because  the  partner 
who  was  served  with  process  replevied  the 
property  and  took  it  out  of  the  custody  of  the 
law,  and  thus  misled  plaintiff  into  the  belicT 
that  publication  as  to  the  other  partner  was 
unnecessary.  The  court  without  any  motion 
or  defense,  on  Its  own  mere  good  pleasure 
abated  the  attachment  as  to  one  partner,  and 
thereby  abated,  in  effect  as  to  both.  Joint 
property  having  been  levied  on.  It  could  not 
be  subjected  to  the  payment  of  plaintiff's 
demand  without  service  on  both  the  partners, 
either  actual  or  constructive.  Equity  seeks 
always  to  do  substantial  Justice,  both  in 
pleadings  and  practice,  and  not  to  defeat  the 
rights  of  parties  by  taking  advantage  of  tech- 
nical oversights.  7%e  court  in  this  case 
should  have  refused  to  have  entered  any  de- 
cree until  W.  Oorsuch  was  legally  notified 
of  the  pendency  of  the  proceedings,  or  have 
required  plaintiff  to  have  matured  his  suit 
In  a  reasonable  time  fixed,  or  have  his  at- 
tachment abated  and  his  suit  dismissed.* 

For  this  error  the  decree  complained  of  is 
reversed,  and  cause  remanded. 


HARBEBT  v.  MONONOAHELA  RIVER  R. 
CO. 

(Supreme  C!onrt  of  Appeals  of  West  Virginia. 
Nov.  30,  1901.) 

JUSTICa   OF    PEACE— CERTIORARI— APPEAL- 
REVERSAL,. 

Where  a  party,  against  whom  a  judgment 
was  rendered  by  a  justice  of  the  peace  on  the 
verdict  of  a  jnry,  obtained  a  writ  of  certiorari, 
and  removed  the  same  into  the  circuit  court  to 
be  reviewed,  before  the  decision  of  the  case  of 
Richmond  r.  Henderson,  48  W.  Va.  — ,  37  S. 
E.  653,  and  said  judgment  was  afllrmed  by  the 
circuit  coDit,  and  a  writ  of  error  awarded  by 
thiH  codrt,  l>efore  said  decision  of  Richmond  y. 
Henderson,  and  the  plaintiff  in  error  has  asked 
that  said  certiorari  be  treated  as  an  appeal,  the 
judgment  of  the  circuit  court  should  be  re- 
versed, and  the  case  remanded,  witb  directions 
to  treat  it  as  being  in  said  circuit  court  on  ap- 
peal, and  proceed  with  it  accordingly. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court  Harrison  county;  J. 
M.  Hagans,  Judge. 

Action  by  Sampson  Herbert  against  tbe 
Monongabela  River  Railroad  Company.  Judg- 
ment for  plaintiff  before  a  Justice  was  af- 
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Armed  on  certiorari,  and  defendant  brings 
error.    Berersed. 

John  Basaee,  for  plaintlfl  In  error.  Davis 
&  Davis,  for  defendant  in  error. 

POFFENBAROER,  J.  Sampson  Harbert 
instituted  a  civil  action  against  the  Monon- 
gahela  River  Railroad  Company  in  Decem- 
ber, 1809,  before  a  Justice  of  the  peace  of 
Harrison  county,  for  the  recovery  of  dam- 
ages for  the  loss  of  two  horses,  a  wagon, 
and  some  other  property;  predicating  the 
claim  upon  the  alleged  negligence  of  said 
railroad  company.  The  trial  was  by  Jury, 
and  resulted  in  a  verdict  for  the  plaintiff 
for  ^270.  Exceptions  were  talcen,  and  a  mo- 
tion to  set  aside  the  verdict  was  overruled 
and  Judgment  entered.  A  writ  of  certiorari 
was  obtained  by  the  defendant  from  the 
Judge  of  the  circuit  court,  and  the  action 
thereby  removed  Into  said  court,  and  the 
Judgment  was  there  affirmed;  and  the  de- 
fendant comes  here  on  a  writ  of  error  and 
supersedeas  to  the  Judgment  of  said  court. 

After  the  writ  of  error  was  allowed  by 
this  court,  the  case  of  Richmond  v.  Hender- 
son, 37  S.  E.  053,  holding  that  the  writ  of 
certiorari  does  not  lie  in  the  case  of  a  Judg- 
ment of  a  Justice  rendered  upon  the  verdict 
of  a  Jury,  and  that  the  remedy  in  such  case 
is  by  appeal,  was  decided.  Counsel  for 
the  defendant  in  error  Insist  that  the  writ  of 
certiorari,  which  Is  the  basis  of  all  these  ap- 
pellate proceedings,  was  improperly  award- 
ad,  and  that  the  Judgment  of  the  Justice,  af- 
firmed by  the  circuit  court,  must  be  affirmed 
by  this  court,  for  the  reason  that  it  has  never 
Ijeen  brought  up  from  the  Justice's  court  by 
any  proper  appellate  proceeding.  Counsel 
for  the  plaintiff  in  error,  however,  urges  that 
although  it  has  mlstalten  its  remedy,  as  view- 
ed in  the  light  of  the  latest  enunciation  of 
the  law  upon  the  subject  by  this  court,  cer- 
tiorari was  at  the  time  of  the  issuance  of  the 
writ  in  this  case  the  proper  remedy,  accord- 
ing to  numerous  decisions  of  this  court,  be- 
ginning with  Barlow  v.  Daniels,  25  W.  Va. 
S12,  decided  April  4,  1885,  and  that  it  ought 
not  for  that  reason  to  be  deprived  of  the 
I>eneflt  of  the  writ  in  this  case.  Counsel 
argues  that  the  same  principles  which  govern 
the  repeal  of  a  law  by  legislative  enactment 
ought  to  be  applied  here,  and  save  to  those 
who  have,  under  compulsion,  relied  upon  and 
followed  the  former  decisions  of  this  court, 
denying  the  right  of  appeal  in  such  cases, 
and  according  the  remedy  by  certiorari,  the 
benefit  of  the  remedy  by  said  writ.  It  is 
further  insisted  that  the  writ  of  certiorari, 
nnder  the  circumstances,  ought  to  t>e  treated 
as  an  appeal,  if  the  benefit  of  it  cannot  in 
any  other  way  be  preserved  to  the  plaintiff 
in  error. 

As  this  court  bad  closed  every  door  to  an 
appellate  court  In  cases  of  the  class  to  which 
this  one  belongs,  except  that  by  writ  of  cer- 
tiorari, and  the  defendant  was  bound  to  po 
up  by  that  writ,  or  submit  absolutely  and 


finally  to  the  Jadgment  of  the  Jostice,  ac- 
cording to  the  coarse  of  the  decisions  of  this 
court  at  the  time  of  the  trial  of  this  case, 
it  is  a  great  hardship  to  deny  to  the  plaintiff 
in  error  the  benefit  of  that  writ  But  the 
rule  is  that,  where  one  decision  or  a  series 
of  decisions  has  lieen  overruled  in  a  subse- 
quent case,  the  latest  decision  must  be  fol- 
lowed and  applied  In  all  subsequent  cases 
in  which  the  same  question  arises.  23  Am. 
&  Eng.  Enc.  Law,  20.  The  first  position 
taken  by  counsel  for  plaintiff  in  error  on  this 
question  is  therefore  untenable.  Blaclsstone 
says,  in  substance,  that  the  effect  of  over- 
ruling a  former  decision  is  not  to  change  the 
law  or  malte  a  new  law,  but  to  declare  that 
the  holding  of  such  former  decisions  never 
was  the  law.  "But  even  in  such  cases  the 
subsequent  Judges  do  not  pretend  to  make 
a  new  law,  but  to  vindicate  the  old  one  from 
misrepresentation;  for,  if  it  be  found  that 
the  former  decision  is  manifestly  absurd  or 
unjust,  it  is  declared,  not  that  such  sentence 
was  bad  law,  but  that  it  was  not  law;  that 
is,  that  it  is  not  the  established  custom  of 
the  realm,  as  has  been  erroneously  deter- 
mined." 1  Bl.  Comm.  70.  This  subject  is 
very  ably  and  fully  discussed  by  Judge  Bran- 
non  in  Town  of  Weston  ▼.  Ralston  (W.  Va.) 
36  S.  E.  454,  and  also  in  his  worlc  on  the 
fourteenth  Amendment  (pages  407  to  416,  in- 
clusive). There  Is  one  well-defined  exception 
to  the  rule,  which  he  discusses  and  admits, 
and  that  is  In  cases  in  which  contracts  bare 
been  made  by  parties  relying  in  good  faith 
upon  the  decisions  of  the  highest  courts; 
but  such  contracts,  to  be  protected,  must  be 
commercial  contracts  This  distinction  and 
departure  was  first  made  in  the  case  of 
Oelpcke  v.  Dubuque,  1  Wall.  206,  17  L.  Ed. 
520,  which  has  been  followed  by  some  other 
federal  court  decisions.  A  few  instances 
are  noticed  in  which  the  exception  to  the 
general  rule  has  been  extended  beyond  the 
principle  of  the  case  of  Gdpclie  v.  Dubuqne, 
but  they  are  too  limited  in  number  to  be  re- 
garded as  having  established  such  extension 
of  the  exception  to  the  rule.  One  is  the 
case  of  Harris  v.  Jex,  55  N.  Y.  421,  14  Am. 
Rep.  285,  in  which  It  was  held  that  "a  party 
to  a  contract  has  a  right  to  rely  on  the 
decision  of  the  highest  Judicial  tribunal  In 
the  land  as  to  the  law  governing  his  con- 
tract." In  that  case  a  mortgage  was  exe- 
cuted before  the  passage  of  the  legal  tender 
act.  After  the  decision  of  the  United  States 
supreme  court  declaring  the  act  void  as  to 
contracts  made  prior  to  its  passage,  the 
grantee  of  the  mortgagor  tendered  payment 
of  the  mortgage  debt  in  legal  tender  notes, 
which  the  mortgagee  refused.  Subsequently 
the  United  States  supreme  court  overmlcd 
that  decision,  and  held  In  another  case  that 
the  legal  tender  act  was  valid.  The  New 
Torlc  court  held  that  the  tender  did  not  dis- 
charge the  lien  of  the  mortgage,  it  being  In- 
sufficient according  to  the  law  as  then  de- 
clared.   In   City   of   Corvallts  v.   Stock,    12 
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Or.  391,  7  Pac.  B24,  tbe  question  was  whetb- 
er  an  appeal  to  the  circuit  court  of  Benton 
county  would  lie  from  a  Judgment  of  the 
recorder's  court  of  the  city  for  a  violation 
of  a  city  ordinance.  It  had  formerly  been 
held  in  SeUers  t.  City  of  Corvallis,  6  Or.  274, 
that  an  appeal  would  lie  in  such  case.  The 
latter  case  had  been  overruled  In  Town  of 
La  Fayette  v.  Clark,  9  Or.  225;  but,  in  City 
of  Corvallis  v.  Stock,  the  lower  court  fol- 
lowed the  overruled  case  of  Sellers  v.  City  of 
Corvallis,  and  sustained  the  appeal.  The 
supreme  court  also  sustained  it  notwithstand- 
ing it  had  overruled  the  same  proposition. 
Of  the  overruled  case  tbe  court  said:  "That 
decision  was  rendered  by  Judges  occupying 
tbe  same  position  as  we  do,  and  while  wc 
do  not  Indorse  it,  nor  regard  tbe  reasons 
upon  which  It  was  predicated  as  satisfactory, 
we  do  not  feel  at  liberty  to  depart  from  it 
In  this  particular  case.  If  It  were  a  case  of 
continued  injustice,  or  of  a  clear  violation 
of  obvious  principles  of  law,  we  ought  not 
to  hesitate  a  moment  In  pronouncing  it  not 
law;  but,  under  the  circumstances,  we  think 
we  should  be  controlled  by  the  doctrine  of 
stare  decisis.  Whichever  way  we  might  de- 
term  hie  the  matter  would  be  of  no  public 
Importance."  The  same  observation  might 
be  made  here  with  respect  to  the  cases  of 
Barlow  v.  Daniels  and  others  overruled  by 
tbe  decision  in  the  case  of  Richmond  v. 
Henderson,  but  the  application  of  the  prin- 
ciple of  stare  decisis  in  the  case  of  City  of 
Corvallis  v.  Stock  Is  not  clear,  to  say  the 
least.  Until  Sellers  v.  City  of  Corvallis  was 
overruled,  it  would  have  applied;  but  how 
It  applied  afterwards,  upon  the  authority  of 
that  case,  does  not  satisfactorily  appear. 
These  two  cases,  extending  the  exception  to 
the  general  rule  far  beyond  the  limitation 
put  upon  it  In  Gelpcke  v.  Dubuque,  although 
decided  by  reputable  and  able  courts,  are 
rather  isolated,  and  cannot  be  regarded  as 
sufficiently  establishing  such  extension  to  au- 
thorize a  departure  from  the  general  rule  by 
this  court  They  are  In  no  sense  binding 
apon  us,  although  entitled  to  consideration. 
Tbe  second  contention  of  counsel  for  plain- 
tiff In  error,  that  the  certiorari  ought  to  be 
treated  as  an  appeal,  finds  some  8upp(»rt  in 
tbe  reasoning  of  Judge  Snyder  in  Vander- 
vort  V.  Fouse,  80  W.  Va.  327,  4  S.  E.  298. 
After  discussing,  at  page  332,  4  S.  E.  301,  the 
broad  and  llb^al  signification  of  the  word 
"appeal,"  and  the  use  of  that  word  in  sec- 
tion 28  of  article  S  of  the  constitution,  he 
says:  "Considering,  then,  that  the  provi- 
sion of  the  constitution  under  consideration 
was  framed  by  the  legislature  in  1879,  and 
adopted  by  the  people  as  an  amendment  in 
1880,  we  may  fairly  presume  that  the  word 
'appeal'  therein  was  not  used  In  Its  technical 
sense,  but  In  tbe  popular  and  broader  sense 
In  which  It  is  used  in  many  of  tbe  statutes, 
and  as  embracing  not  only  appeals,  in  the 
limited  definition  of  that  term,  but  also  writs 
4>f  error  and  certiorari,  when  It  Is  necessary 


to  do  so  In  order  to  give  effect  to  legislation 
presumably  Intended  to  give  effect  to  said 
constitutional  provlsicm."  Tbe  opinion  in 
that  case  contains  a  great  deal  more  lan- 
guage of  the  same  import  He  was  then 
discussing  the  constitutionality  of  the  pro- 
vision of  chapter  110  of  the  Code,  allowing 
certiorari  as  a  proceeding  for  reviewing  a 
Judgment  of  a  Justice  of  the  peace  rendered 
upon  the  verdict  of  a  jury.  Judge  Holt,  in 
discussing  certiorari  under  said  statute,  in 
Tx)ng  V.  Kailroad  Co.,  35  W.  Va.  333, 13  8.  E. 
1010,  says:  "The  principal  use  of  this  writ 
with  us  before  1808  was  to  bring  up  records. 
In  whole  or  in  part  In  aid  of  some  other 
proceedings;  but  the  statute  of  1882-1889. 
as  now  found  in  Code,  p.  761,  c.  110,  has 
very  much  enlarged  Its  scope,  giving  power 
to  rehear  after  Judgment  on  the  evidence  cer- 
tified, as  well  as  correct  errors  In  law,  and 
in  a  proper  case  to  retain  for  trial  de  novo; 
being  thus.  In  effect  u>  appeal  from  the 
Judgment  of  a  Justice  In  a  certain  class  of 
cases."  In  addition  to  this,  section  173  of 
chapter  60  of  the  Code  warrants  great  lib- 
erality in  procedure  in  respect  to  appeals 
from  Judgments  of  Justices  of  the  peace.  It 
says:  "In  all  cases  of  appeal  from  a  Jus- 
tice to  a  circuit  court  the  court  (subject  to 
tbe  foregoing  rules,  when  ttaey  are  an^lica- 
ble,)  shall  make  any  order  during  the  prog- 
ress of  the  cause,  whlcta  the  principles  of 
law  or  equity  may  require;  and  shall  render 
Judgment  as  the  right  shall  appear,  and  pro- 
ceed to  enforce  the  same  as  other  Judgments 
of  the  court  are  enforced  without  remanding 
the  cause  again  to  the  Justice."  Under  this 
liberal  construction  of  the  word  "appeal"  as 
used  In  the  statutes  and  constitution  relat- 
ing to  proceedings  In  Justices'  courts,  and 
the  liberal  provision  of  said  section  173,  and 
in  view  of  the  fact  that  the  plaintiff  in  error 
here  has  done  all  that  It  could  do  to  bring 
Its  case  into  the  circuit  court  for  a  new 
trial,  to  which  it  is  entitled,  under  the  stat- 
ute, as  now  expounded  by  this  court  In  tbe 
case  of  BIchmond  v.  Henderson,  the  certio- 
rari may,  and  ought  to,  be  treated  as  an  ap- 
peal. It  Is  a  mwe  question  of  procedure, 
and  does  not  affect  the  merits  of  tbe  case 
In  any  way.  Having  been  prevented  from 
taking  its  appeal  by  the  several  decisions  of 
this  court  holding  that  an  am>eal  did  not 
lie  from  tbe  Judgment  of  a  Justice  rendered 
upon  the  verdict  of  a  Jury,  It  Is  equitable  to 
allow  tbe  plaintiff  In  error  the  benefit  of  his 
writ  of  certiorari,  to  operate  and  be  treated 
as  an  appeal.  In  this  connection  It  Is  well 
to  remember  that  the  reason  for  the  deci- 
sions in  Barlow  v.  Daniels,  cited,  Hickman 
V.  Railroad  Co.,  30  W.  Va.  206,  4  S.  B,  654, 
7  S.  E.  455,  and  other  cases  following  them, 
was  not  the  technical  nature  of  an  appeal, 
so  much  as  the  supposed  prohibition  by  the 
constitution  of  a  retrial  of  tbe  facts.  That 
reason  no  longer  stands  In  tbe  way.  There 
is  a  difference  between  this  case  and  that 
of   BIchmond  v.  Henderson,   In   this:     that 
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here  the  conrt  Is  asked  to  treat  the  certio- 
rari as  an  appeal,  while  In  the  other  case  no 
such  request  was  made.  It  Is  not  the  Inten- 
tion to  overrule  the  proimsltion  laid  down  In 
Richmond  t.  Henderson.  The  certl<ntirl 
cannot  operate  a;s  such.  Certlwari  Is  not 
the  proper  remedy  for  reviewing  the  judg- 
ment of  a  Justice  rendered  upon  the  v^ict 
of  a  jury.  It  Is  not  to  be  reviewed,  but  to 
be  reoi>ened  for  trial  de  novo,  without  re- 
gard to  any  question  of  error  In  the  Judg- 
ment of  the  Justice.  This  court  cannot  so 
try  the  case.  The  trial  must,  be  had  In  the 
circuit  court  This  court  cannot  treat  the 
certiorari  as  an  aiq;>eal,  but  the  circuit  court 
should  do  so,  upon  the  request  of  the  appel- 
lant and  proceed  to  treat  the  case  as  upon 
an  appeal.  It  may  be  objected  that  the  bond 
Is  not  such  in  its  penalty  as  the  statute  re- 
quires In  the  case  of  an  appeal  from  the 
Judgment  of  a  Justice,  but  section  170  of 
chapter  50  of  the  Code  provides  that  "if  the 
court,  in  any  case,  be  of  opinion  that  the 
bond  filed  is  Insufficient  or  the  security 
doubtful,  it  may  order  a  new  bond  in  proper 
form  and  with  good  security  to  be  given 
within  a  time  specified  In  such  order,"  etc. 

For  these  reasons  the  Judgment  of  the  cir- 
cuit court  affirming  the  Judgment  of  the  Jus- 
tice is  reversed,  and  the  case  Is  remanded 
to  said  court,  with  directions  to  treat  it  as 
being  in  that  court  on  appeal  from  the  Judg- 
ment of  the  Justice,  if  asked  to  do  so  by  the 
plaintiff  in  error  here,  and  proceed  with  the 
same  accordingly. . 


GALL  et  al.  T.  QAJAj. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dee.  14.  1901.) 

BQDITY— PBirnON  BY  ONE  NOT  A  PARTY— 
AUBNDBD  BILL— DSFEICT  IN  PAR- 
TIES—SUBEOGATION.  • 

1.  Where  a  petition  is  filed  in  a  suit  in  equity 
by  one  not  a  party  to  It  and  whose  rights  are 
not  mentioned  in  the  billj  and  such  petition  asks 
relief  touching  the  sabject-matter  of  the  bill, 
and  such  petition  discloses  au  interest  in  the 
petitioner  m  such  matter  hostile  to  the  claim 
of  the  plaintiff,  the  plaintiff  must  file  an  amend- 
ed bill  to  bring  the  petitioner  and  his  claim  be- 
fore the  court,  before  there  can  be  an  adjudica- 
tion of  the  plaintiff's  rights.  The  mere  peti- 
tion does  not  make  the  petitioner  a  party  for 
the  purposes  of  decree. 

2.  Wliere  necessary  parties,  as  disclosed  by 
the  record,  are  not  before  the  court  a  decree 
affecting  their  rights  will  be  reversed,  and  the 
cause  remanded  for  an  amended  bill  bringing 
them  and  their  rights  in,  without  passing  on 
the  merits. 

3.  One  not  a  party  to  a  bill  can  make  no  de- 
fense to  it  by  demurrer  or  answer. 

4.  Where  a  bill  seeks  subrogation  to  a  lien 
on  land,  and  there  are  other  persons  holding 
liens  on  the  land  in  conflict  with  such  claim 
of  subrogation,  tiiey  must  be  made  parties  to 
the  biU. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Barbour  county; 
Jno.  Homer  H<dt  Judge. 

Action  by  A.  J.  OaU  and  others  against 
a.  W.  GalL    J.  N.  B.  (Mm  filed  petition  to 


amend.    Denied,  and  petitioner  appeals.    Re- 
versed. 

SlelvUle  Peck,  for  appellant  Sam  T. 
Woods,  for  appellees. 

BRAKNON,  P.  There  was  a  Judicial  sale 
of  lands  In  Randolph  county,  at  which  George 
W.  OaU,  Jr.,  became  the  purchaser;  and  In 
part  payment  of  the  purchase  money  he  drew 
certain  checks  on  the  Tygart  Valley  Bank 
of  Phillppl,  and  gave  bis  note,  with  a  surety, 
for  the  balance.  Later  a  suit  was  brought 
to  resell  the  land  for  that  note,  and  the  land 
was  sold  under  the  decree  in  the  second  suit; 
and  the  land  realized  a  sum  leaving  a  surplus 
after  satisfying  the  debt  decreed  against  it 
as  unpaid  purchase  money,  which  surplus  is 
In  the  hands  oC  the  receiver  of  the  court 
The  said  G.  W.  Gall,  Jr.,  was  at  the  time 
cashier  of  said  bank,  and  had  executed  a 
bond  as  such  cashier,  with  A.  J.  Gall  and  B. 
M.  Gall  as  sureties  therein;  and  he  defaulted 
as  such  cashier,  and  the  said  sureties  paid 
off  the  amount  of  his  defalcation.  They  filed 
a  bill  In  the  circuit  court  of  Randolph  county 
stating  that  said  checks  drawn  for  said  cash 
payment  under  said  first  sale  were  sent  by  the 
payee  therein,  E.  D.  Talbott,  to  said  bank  for 
payment  and  Talbott  supposing  that  they  had 
been  entered  to  his  credit  on  the  books  of 
the  bank,  drew  checks  to  an  amount  beyond 
what  appeared  to  his  credit  on  the  bank 
books  about  equal  to  those  checlcs,— In  other 
words,  that  Gall,  as  cashier,  allowed  this 
overdrawing,  and  thus  paid  those  checks,  and 
thus  became  liable  to  the  bank  for  their 
amount  and  that  his  said  sureties.  In  paying 
his  defalcation,  amounting  to  |6,000  (a  much 
larger  sum  than  those  checks,  which  amount- 
ed to  11,613.48),  had  paid  those  checks,  and 
that  as  those  checks  represented  purchase 
money  for  the  land,  the  said  sureties  were 
entitled  to  be  subrogated  to  the  Hen  of  the 
vendor  to  the  amount  of  those  checks;  and 
they  prayed  In  their  bill  that  the  said  surplus 
left  after  paying  the  said  decree  for  purchase 
money  in  the  second  suit  might  be  subjected 
and  applied  to  satisfy  the  amount  which 
they  claimed  to  have  paid,  represented  by 
said  checks.  The  suit  was  transferred  to  the 
circuit  court  of  Barbour  county.  Later  J. 
N.  B.  Crim  filed  a  petition  In  said  suit  set- 
ting up  that  he  had  recovoed  and  owned 
numerous  Judgments  against  George  W.  Gall, 
Jr.,  which  were  docketed  in  the  Judgrment 
lien  docket  of  Randolph  county,  where  the 
said  lands  lie,  and  that  said  judgments  were 
liens  on  the  lands,  and  consequently  liens  on 
the  said  surplus;  and  he  prayed  that  the  said 
surplus  might  be  applied  to  the  payment 
of  his  judgments.  The  plaintiffs  In  said  suit 
were  made  parties  to  said  petition,  and  tbey 
demurred  thereto,  and  th^  demurrer  was 
sustained  and  the  petition  was  dismissed, 
and  (^im  has  appealed. 

The  petition  shows  that  Cirim's  Judgments 
were  liens  on  the  land  of  O.  W.  Gall,  Jr^ 
and  that  CrIm  had  an  Intoest  la  the  bone 
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of  contention;  that  ia,  this  snrpIuB  fnnd. 
He  had  a  right  to  Utlgate  with  A.  J.  GaU 
and  B.  M.  GaU  their  dalm  to  subject  that 
fnnd  to  their  demands.  In  short,  both  sides 
claimed  the  right  to  the  same  fund,— inevlta> 
My  so.  'It  Is  a  cardinal  rule  In  equity  that 
aU  persons  materially  Interested,  either  legal- 
ly or  beneficially.  In  the  subject-matter  of  the 
suit,  must  be  made  parties  to  the  suit"  Res- 
road  y.  McQualn,  24  W.  Ya.  82.  When  that 
petition  came  Into  the  case  it  disclosed  this 
interest  of  Grim  conflicting  with  the  claims 
of  the  Galls,  and  It  then  became  the  duty  of 
the  Galls  to  amend  their  bill  to  m&ke  Grim 
a  party,  and  to  set  np  that  conflicting  claim 
of  Grim,  based  on  liens  binding  that  fund, 
to  the  end  that  there  might  be  square  litiga- 
tion between  these  conflicting  claims  based 
on  allegations  of  the  biU.  Though  Crim's 
judgments  were  docketed,  he  was  not  made 
a  party,  nor  were  said  judgments  mentioned, 
and  therefore  there  could  be  no  decree  upon 
that  bill  touching  this  conflict.  In  Shlnn  t. 
Board  of  Education,  38  W.  Ya.  497,  20  S. 
B.  604,  It  Is  held  that  when  a  person  files 
his  petition  to  be  admitted  as  party  In  a  pend- 
ing suit  In  equity.  In  which  no  allegation  Is 
made  naming  or  referring  to  him  ia  any 
way,  and  no  relief  Is  prayed  against  him, 
and  he  Is  admitted  to  become  such  party,  un- 
til he  has  been  made  a  party  by  some  alle- 
gation In  the  bill  as  amended  he  does  not 
become  a  party.  See,  also,  McCoy  t.  Allen, 
16  W.  Ya.  724.  "Where  proper  parties  are 
not  properly  before  the  court,  the  decree  will 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings."  Crlckard  v.  Crouch's 
Adm'rs,  41  W.  Ya.  603,  27  a  B.  72T;  Miller 
V.  Morrison,  47  W.  Ya.  664,  35  S.  E.  905. 
These  principles.  It  seems,  require  us  to 
omit  passing  on  the  merits  of  the  controversy 
between  the  Galls  and  Crlm.  It  has  been 
a  question  of  great  perplexity  to  me  whether 
we  should  take  both  the  bill  and  the  petition, 
and  pass  upon  the  contestation  shown  by 
them.  Where  a  petition  discloses  plainly  no 
interest  In  the  petitioner,  his  petition  would 
not  be  admitted;  but  this  one  discloses  a 
plain  Interest  in  the  subject  In  controversy, 
and  we  are  therefore  led  to  the  conclusion 
that  the  circuit  court  must  have  been  of  the 
opinion  that  the  Galls  had  a  right  to  subroga- 
tion, and  that  It  had  preference  over  Crlm, 
and  as,  probably,  an  amended  bill  would  not 
present  the  question  more  fully  than  do  the 
bai  and  petition  taken  together,  we  should 
read  both  together,  and  from  them  gather  the 
whcde  case,  and  decide  whether  the  Galls 
have  a  right  to  subrogation,  and.  If  so,  wheth- 
er It  takes  preference  over  Crlm.  The  grave 
qnestlons  In  the  case  are:  First,  whether 
the  Galls  have  any  right  to  subrogation  at 
all;  and,  second,  whether,  If  so,  It  has  pri- 
ority over  Crlm.  This  course  would  seem 
anomalous;  for  the  adjudication  In  such  a 
case  should  be  based  on  the  bill  and  the  de- 
fenses to  It  by  parties  to  It  If  we  proceed 
to  determine  the  case  on  the  hill  and  petition. 


the  bill  goes  without  defense  by  Grim,  as  he 
cannot  demur  or  answer  the  bill,  not  being  a 
party.  Mosely  v.  Cocke,  7  Leigh,  225;  Shlnn 
V.  Board  of  Education,  38  W.  Ya.  506,  20 
S.  E.  604.  Thus  we  would  have  to  admlnls- 
t»  relief  upon  the  blU  as  undetended,  In  the 
face  of  the  fact  that  the  petition  discloses 
a  party  having  an  actual  conflicting  Interest, 
upon  which  he  asks  the  court  to  bear  him. 
We  cannot  read  that  petition  as  an  answer 
or  demurrer.  This  seems  an  objection  to  act- 
ing on  that  bill  unamended.  It  Is  said  that 
the  Galls  have  by  subrogation  a  right  to 
take  the  shoes  of  the  vendor,  and  that  a  ven- 
dor suing  to  enfcwce  his  lien  need  not  make 
judgment  creditors  of  the  vendee  parties. 
Generally  this  is  so,  in  a  bill  having  for  Its 
only  purpose  to  enforce  a  vendor's  lien,  but 
this  case  Is  substantially  different  In  the 
case  of  a  vendor's  bill,  pure  and  simple,  the 
lien  Is  the  only  material  element,  whereas 
here  there  is  another  element,— the  very  gist 
of  the  contention  between  the  Galls  and 
Grim;  and  that  Is  whether  the  Galls  have 
a  right  to  subrogation  at  all,  and.  If  so, 
whether  It  takes  precedence  over  Crlm.  This 
is  another  matter  of  litigation  beyond  the 
mere  existence  of  a  lien,  and,  viewing  it 
strictly  under  equity  practice,  demands  the 
application  of  that  cardinal  rule  spoken  of 
above,  namely,  that  all  persons  having  an  In- 
terest in  the  subject  of  controversy  should 
be  formally  parties  to  a  bill,  and  their  rights 
stated  therein,  especially  where  they  are  an- 
tagonistic to  the  relief  claimed  by  the  plaintiff. 
But  if  strict  equity  i«actice  did  not  require 
this,  I  think  that  section  58^  c.  125,  Code, 
would  require  it,  as  it  provides  that  when, 
in  any  case,  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  pres- 
ence of  other  parties,  the  court  may  cause 
them  to  be  made  parties  by  amendment  to 
the  action  or  suit.  Smith  v.  Parsons,  38  W. 
Ya.  644,  11  S.  E.  68.  How  could  there  be 
a  complete  decision  of  this  controversy  pat- 
ent before  the  court,  without  Crlm  being  a 
formal  party  to  that  bill,  unless  we  take  up 
his  petition  and  read  It  as  an  answer  or  de- 
murrer by  one  who  Is  not  a  party  to  the 
bUl?  It  is  not  according  to  equity  practice. 
The  suitor  who  wants  affirmative  relief  vtpoa 
a  certain  subject  must  bring  In  the  known 
adverse  interests,  and  the  court,  being  In- 
formed of  such  hiteresta,  should  proceed  no 
further  until  the  party  asking  such  relief 
shall  in  the  regular  way  present  that  adverse 
interest  The  court  In  this  case  dismissed 
Orlm's  petition,  and  then  went  on  to  decree 
the  fond  to  the  Galls  upon  their  said  bill. 
We  consider  this  error,  under  the  principles 
above.  I  have  thus  shown  that  the  bill  is 
incomplete.  We  cannot  decree  without  con- 
sidering both  petition  and  bill  together,  and 
that  would  violate  equity  practice.  So  much 
for  the  case  on  the  basis  of  the  bill. 

The  petition  made  formal  parties.  Can  w(> 
treat  it  as  an  independent  suit,  and  decree 
the  merits  upon  it  alone?    I  think  not    It  is 
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simply  filed  as  a  petition  in  the  pending  case. 
As  a  bill,  it  is  wholly  defective,  because  it 
does  not  tdl,  of  Itself,  ttie  interests  of  the 
Galls  as  to  the  fund,  and  does  not  describe 
the  Judgments— all  of  them— distinctly.  Tak- 
en alone,  it  is  not  sufficient  as  a  bill  for  full 
relief;  but,  talcen  as  a  petition,  it  Is  ample 
to  tell  the  court  that  there  was  a  conflicting 
interest  claimed  by  Grim,  based  on  doclseted 
Judgments,  constituting  a  lien  directly  an- 
tagonistic to  the  claim  of  the  Oalls.  It  did 
not  purport  to  be  an  independent  bill  for  full 
relief.  After  the  demurrer  to  it  was  sus- 
tained, Crim  asked  leave  to  amend  the  peti- 
tion,—how,  we  do  not  know;  but  he  was 
refused  such  leave.  I  have  concluded  that 
the  suit  of  the  Galls  is  the  proper  vehicle 
for  the  adjudication  of  the  conflicting  claims 
to  this  fund,  and  that,  according  to  regular 
equity  practice,  it  should  be  perfected  by  an 
amended  bill  making  Crim  and  bis  claim  a 
party  and  matter  to  that  suit,  and  that  we 
ought  not,  as  the  case  stands  now,  to  pass 
on  the  merits  of  the  controversy. 

Therefore  we  reverse  the  decree  and  re- 
mand the  cause,  in  order  that  an  order  may 
be  made  requiring  the  Galls  to  flle  an  amend- 
ed bill  making  Grim  a  party  and  setting  up 
his  claim,  and  to  be  further  proceeded  in 
according  to  principles  governing  courts  of 
equity. 


FOLBY  V.  RULEY  et  al. 

<Sapreme  Court  of  Appeals  of  West  Virginia. 

Nov.  23,  1901.) 

JUDGMENT— LIEN-FRAUDULENT  CONVBYANCK 
—CREDITORS'  BILL— PRIORITIES. 

1.  A  creditor  who,  after  his  debtor  has  made 
a  fraudulent  or  voluntary  conveyance  of  bis 
real  estate,  but  before  auy  other  creditor  files 
a  bill  in  equity  to  set  aside  such  conveyance, 
obtains  a  judgment  in  a  court  of  law  against 
such  debtor,  has  a  lien,  by  virtue  of  his  judg- 
ment, upon  the  real  estate  so  conveyed,  from 
the  date  of  the  judgment,  superior  and  prior 
to  that  of  the  creditor  assailing  the  deed. 

2.  When  all  the  creditors  assailing  a  fraud- 
ulent or  voluntary  conveyance  are  judgment 
creditors,  the  lien  of  each  dates  from  the  time 
he  obtained  his  judgment,  and  not  from  the 
date  of  the  filing  of  his  bill,  answer,  or  petition, 
attacking  the  fraudulent  or  voluntary  convey- 
ance, and  the  priorities  among  them  must  be 
settled  according  to  the  dates  of  their  judg- 
ments. 

3.  A  creditor  at  large  Is  not  entitled  to  prior- 
ity over  one  who  has  obtained  a  judgment 
against  the  debtor  subsequent  to  the  date  of 
the  fraudulent  conveyance,  but  before  the  fil- 
ing of  the  bill  by  such  creditor  at  large  to  set 
it  aside,  although  he  is  entitled  to  priority  over 
one  who  obtains  his  judgment  after  the  filing 
of  such  bill. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Doddridge  coun- 
ty;  Romeo  H.  Freer,  Judge. 

Bill  by  B.  W.  Foley  against  F.  J.  Kuley 
and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Reversed. 

J.  V.  Blair,  for  appellant  3.  W.  Vandcr- 
vort.  W.  S.  Stuart  and  Ramsay  &  Ireland,  for 
appellees. 


POFFEXBARGER,  J.  The  appeUant,  B. 
W.  Foley,  having  obtained  two  Judgments 
against  F.  J.  Ruley  and  D.  C.  Ruley,  partners, 
doing  business  as  F,  J.  Ruley  &  Bro.,  brought 
a  chancery  suit  In  the  circuit  court  of  Dodd- 
ridge county  to  subject  their  real  estate  to 
the  payment  and  satisfaction  of  said  Judg- 
ments, one  of  which  was  afterwards  found 
by  the  commissioner  to  amount  to  $318.15  as 
of  the  0th  day  of  September,  18»4,  and  the 
other  to  amount  to  $711.32  as  of  the  same 
date.  F.  J.  Ruley  &  Bro.  were  the  owners 
of  a  tract  of  land  containing  125  acres,  and 
another  containing  23  acres.  F.  J.  Ruley  and 
D.  O.  Ruley  were  the  Joint  owners  of  other 
tracts  of  land  containing,  respectively,  aoiVi 
acres,  200  acres,  103V4  acres,  350^  acres. 
184%  acres,  100  acres,  and  120  acres.  F.  J. 
Ruley  owned  tracts  containing,  respectively, 
15  acres,  106%  acres,  and  197%  acres.  The 
Ruleys,  as  partnas  and  as  individuals,  were 
largely  indebted  to  numerous  persons,  some 
of  whom  were  lienholders  by  deeds  of  trust 
and  others  by  Judgment  while  still  others 
were  simply  contract  creditors,  who  after- 
wards acquired  Judgments,  and  came  in  by 
petition.  After  this  suit  was  instituted,  W. 
S.  Stuart  brought  another  suit  against  the 
same  parties  and  some  additional  persons,  al- 
leging in  his  bill  the  recovery  of  a  Judgment 
against  F.  J.  and  D.  C.  Roley,  A.  0.  Holmes, 
and  .T.  W.  Hammond,  for  the  simi  of  $1,012, 
to  be  discharged  by  the  payment  of  $556.47 
and  $15.80  cost,  but  subject  to  a  credit  of 
$45.  In  addition  to  the  necessary  allegations 
respecting  the  land  hereinbefore  mentioned, 
he  charges  in  his  bill  that  a  tract  of  227 
acres  of  other  land  had  been  conveyed  to 
Anne  E.  Ruley,  wife  of  D.  C.  Rule.v,  by 
Thomas  R.  Douglas  and  C.  H.  Douglas,  for 
about  the  sum  of  $2,270,  of  which  about  $800 
was  paid  by  the  said  Anne  E.  Ruley  and  the 
balance  by  F.  J.  Ruley  and  D.  O.  Ruley,  and 
that,  except  as  to  the  said  sum  of  $800,  the 
conveyance  to  said  Anne  B.  Ruley  was  fraud- 
ulent and  voluntary  on  the  part  of  F.  J.  and 
D.  0.  Ruley,  and  was  made' to  hinder,  delay, 
and  defraud  the  creditors  of  said  F.  J.  and 
D.  C.  Ruley.  This  last  bill  was  filed  on  the 
first  Monday  In  February,  188M.  A.  C. 
Holmes  and  J.  W.  Hammond  had  become  lia- 
ble for  the  Stuart  Judgment  and  several  oth- 
ers by  having  become  sureties  in  forthcom- 
ing bonds  executed  by  F.  J.  and  D.  C.  Ruley. 
in  which  default  had  been  made,  and  there- 
upon Judgments  were  taken  by  motion  upon 
notice  as  provided  by  law.  Tliey  were  made 
parties  to  the  first  bill,  and  Holmes  filed  hts 
answer  thereto  at  March  rules,  1894.  In  that 
answer  he  made  the  same  allegation  of  fraud 
as  to  the  227-acre  tract  of  land,  and  pfnyed 
that  the  deed  might  be  set  aside  as  fraudu- 
lent, and  the  land  subjected  to  sale  to  satisfy 
the  debts  of  F.  J.  and  D.  C.  Ruley.  The 
two  causes  were  consolidated,  and  referred 
to  Commissioner  M.  F.  Snyder,  who  complet- 
ed and  filed  his  report  on  the  ICth  day  of 
July,  1894.     On  the  6th  day  of  Septemlier. 
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1884,  F.  J.  and  D.  C.  Rolejr  filed  tbeir  Joint 
answer  under  oath  to  the  bills  in  tbe  con- 
solidated causes.  In  which  they  admit  that 
Anne  E.  Ruley  had  paid  only  $800  of  the 
purchase  money  of  said  227-acre  tract  of 
land,  and  that  tbe  entire  purchase  money 
was  about  $3,400,  and  aver  that  she  would 
be  entitled  to  about  one-tbird  of  tbe  land, 
and  they  to  the  balance  of  It  On  the  same 
day  the  court,  after  oTemillng  tbe  excep- 
tions to  the  report  of  the  commissioner,  con- 
firmed it,  adjudicated  tbe  amounts  and  pri- 
orities of  the  several  liens  upon  the  several 
tracts  of  land  except  tbe  227-acre  tract  of 
land,  and  decreed  the  sale  of  all  the  land  of 
all  the  lien  debtors,  except  said  227  acres. 
As  to  that  tract  tbe  following  provision  was 
made  In  the  decree:  "Any  decree  concerning 
the  tract  of  227  acres  conveyed  to  tbe  defend- 
ant Anne  E.  Ruley  as  set  forth  in  the  bill  of 
complaint  in  tbe  second-named  cause  is  post- 
poned by  tbe  court  until  after  the  sale  of  the 
said  lands  of  the  said  Ruleys  above  decreed 
to  be  sold."  From  this  decree  tbe  Ruleys  ob- 
tained an  ai^eal  to  this  court,  and  the  cause 
was  decided  here  April  28,  1897,  and  is  re- 
ported in  43  W.  Va.  613,  27  S.  B.  268.  The 
decree  was  affirmed.  At  December  rules, 
18»7,  G.  W.  Farr  filed  his  petition  in  the 
causes,  alleging  a  Judgment  in  his  favor 
against  F.  J.  Ruley  for  the  sum  of  $26.30, 
and  attadclng  tbe  conveyance  of  the  227 
acres  of  land  as  fraudulent  At  the  same 
time  W.  S.  Stuart,  administrator  of  the  es- 
tate of  C  J.  Stuart,  filed  his  petition,  setting 
up  a  decree  in  his  favor  tdt  $430.18  against 
the  Ruleys,  Holmes,  and  Hammond,  and  iilce- 
wise  attacliing  the  conveyance  of  the  227- 
acre  tract.  At  the  same  time  J.  B.  Markey 
filed  his  petition  setting  up  a  decree  In  his 
favor  for  $284.67  against  the  Ruleys,  Holmes, 
and  Hammond,  and  attacl^lng  said  convey- 
ance as  fraudulent  At  the  same  time  the 
Merchants'  National  Bank  filed  Its  petition, 
alleging  a  decree  in  Its  favor  against  tbe 
same  parties  for  $620.57,  and  attacking  said 
conveyance.  The  amounts  set  up  in  these 
petitions  had  been  adjudicated  to  tbe  petition- 
ers in  the  decree  of  tbe  6th  day  of  Septem- 
ber, 1894,  and  the  lands  of  the  defendants, 
except  the  227-acre  tract  and  the  lands  of  A. 
C.  Holmes  had  been  sold  under  that  decree, 
but  the  proceeds  bad  been  Insufficient  to  pay 
these  amounts,  as  well  as  the  sums  decreed 
to  Foley,  who  had  filed  the  first  bill.  Parr's 
claim  was  made  the  eleventh  lien  on  tbe 
lands  of  F.  3.  Ruley.  Tbe  claims  of  Stuart 
administrator,  and  Markey  bad  been  made 
the  tenth  lien  on  tbe  356^acre  tract  and 
tbe  ninth  on  all  the  other  lands  of  the  Ruleys 
except  the  100  acres,  upon  which  they  were 
the  seventh.  Tbe  claim  of  the  Merchants' 
National  Bank  of  West  Virginia  had  been 
made  seventh  lien  on  the  35(><^  acres  and 
sixth  on  the  other  lands  except  the  109  acres. 
The  $318.15  claim  of  Foley  was  one  of  the 
eight  liens  on  the  350V4-acre  tract,  seventh 
on  all  the  other  lands  except  tbe  100  acres. 


upon  whicb  It  was  one  of  the  sixth.  Tbe 
$711.32  claim  of  Foley  was  made  the  ninth 
lien  on  the  BoG^acre  tract  eighth  en  all  tbe 
other  lands  except  the  lOO-aere  tract  upon 
which  it  was  the  seventh.  On  the  1st  day  of 
December,  18©7,  the  court  entered  another 
decree,  in  which  it  set  aside,  annulled,  and 
vacated  the  deed  by  which  Douglas  and  wife 
conveyed  to  Anne  E.  Ruley  the  227-acre  tract 
of  land  as  to  13/17  of  said  tract  of  land, 
and  decreed  that  Anne  EI  Ruley  have  and 
hold  the  other  4/17  of  it  It  was  further  de- 
creed that  upon  said  13/17  of  tbe  land  W. 
S.  Stuart  bad  a  lira  for  $143.2S,  subject  to 
a  credit  of  $ .  Commissioners  were  ap- 
pointed to  go  upon  and  partition  the  land. 
On  tbe  22d  day  of  March,  1888,  tbe  report  of 
the  commissioners  gave  to  Anne  E.  Ruley 
53^  acres  of  the  227-acre  tract  and  was  con- 
firmed. On  the  same  day  Anne  B.  Ruley  ap- 
peared, and  docketed  her  motion  and  notice 
to  set  aside  the  decree  of  December  1,  1897, 
setting  aside  and  vacating  the  deed  as  to  the 
13/17  of  the  227-acre  tract  of  land,  and  she 
was  given  leave  to  ffie  her  separate  answer, 
whicb  was  done.  Tbe  errors  for  which  It 
was  asked  that  the  decree  be  set  aside  were 
that  prior  to  the  March  term,  1888,  when  the 
report  of  the  commissioners  was  confirmed, 
D.  G.  Ruley,  the  husband  of  Anne  E.  Ruley, 
had  departed  this  life,  leaving  many  children 
and  heirs  at  law  surviving  him,  and  the  suit 
had  not  been  revived;  that  by  the  decree  of 
September  6,  1894,  the  whole  227  acres  of 
land  was  in  effect,  if  not  In  terms,  ascertain- 
ed to  be  the  property  of  said  Anne  E.  Ruley, 
and  not  subject  to  any  Hen  of  the  creditors 
of  F.  J.  and  D.  a  Ruley;  and  that  the  deed 
for  aald  tract  of  land  retains  on  its  face  a 
lien  for  purchase  money,  and  the  grantor  la 
not  made  a  party  to  the  bill,  and  there  Is  no 
averment  In  the  bills  that  the  lien  has  been 
discharged.  In  her  answer  she  denies  that 
there  was  any  fraudulent  conduct  on  her  part 
in  reference  to  said  land,  and  insists  that 
she  had  paid  $1,000  on  account  of  that  land 
and  is  entitled  to  more  than  4/17  of  it;  and 
denies  the  allegation  in  the  bill  that  the  con- 
sideration of  $1,117.17,  mentioned  in  the  deed 
as  the  consideration  for  the  land,  was  fraudu- 
lent or  false.  The  causes  were  then  revived 
against  the  widow,  administratrix,  and  heira 
at  law  of  D.  C.  Ruley.  At  June  rules,  1898, 
W.  S.  Stuart  filed  au  amended  and  supple- 
mental bill  and  bill  of  revivor,  reciting  the 
former  proceedings  bad  in  the  two  causes, 
and  again  alleging  tbe  fraudulent  conveyance 
as  to  13/17  of  the  227-acre  tract  of  land. 
On  the  25th  day  of  July,  1898,  an  order  waa 
made  showing  the  filing  of  a  petition  by  W. 
L.  Stinesprlng  and  B.  W.  Foley  asking  to 
be  admitted  as  parties  plaintiff  to  the  case 
made  by  the  amended  and  supplemental  bill 
and  bin  of  revivor.  The  petition  of  Stine- 
sprlng sets  up  a  claim  of  $1,000,  which  has 
been  adjudicated  to  him  by  the  decree  of 
September  6,  1894,  and  alleges  the  fraudu- 
lent conveyance  of  tbe  227  acres  of  land. 
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Xbe  petition  of  Foley  sets  np  the  two 
ainoviatB  decreed  to  lilm  bereinbefore  men- 
tioned and  fonr  other  small  amounts,  and 
alleges  the  fraudnlent  conreyaaces  as  afore- 
said. On  the  first  Monday  In  July,  1898,  the 
amended  and  supplemental  bill  and  bill  of 
rerWor  was  taken  for  confessed  as  to  all  the 
defendants  except  Anne  B.  Ruley  and  the  In- 
fant defendants.  Mrs.  Ruley  appeared,  and 
filed  her  demurrer.  On  July  26,  1806,  a  de- 
cree was  entered  ordering  that  the  causes  be 
reylved  and  proceed  against  the  widow  and 
heirs  of  D.  C  Ruley,  deceased,  appointing  a 
guardian  ad  litem  for  the  Infant  defendants, 
overruling  the  demurrer  of  Anne  E.  Ruley 
to  the  sui^lemental  bill  and  bill  of  revivor, 
refusing  to  disturb  the  decree  of  Decembw 
1,  1897,  setting  aside  and  vacating  the  de- 
cree of  March  22,  1898,  ordering  Thomas  P. 
Douglas  to  file  a  release  of  his  vendor's  lien 
(It  having  been  shown  that  the  same  bad 
been  satisfied),  and  allowing  Anne  B.  Ruley 
30  days  in  which  to  file  her  answo:.  On  the 
11th  day  of  August,  1896t  Foley  sued  out  pro- 
cess upon  his  petition,  which  was  afterwards 
returned  executed,  but  there  was  no  appear- 
ance except  as  to  the  Infant  defendants  by 
their  guardian  ad  litem  and  as  to  Anne  E. 
Ruley,  whose  answer  to  the  siqtplemental 
and  amended  bill  Is  substantially  the  same 
as  her  former  answer,  with  the  additional 
averment  that  she  had  owned  said  227  acres 
of  land,  and  occupied  and  used  the  same  as 
her  own  for  more  than  five  years  next  before 
the  institution  of  the  plalntifCs'  suit  and  be- 
fore the  fllhig  of  the  original  bUL  On  the 
26th  day  of  November,  1898,  a  decree  was 
entered  In  which  the  partition  made  by  the 
commissioners  was  again  confirmed.  It  was 
further  adjudged,  ordered,  and  decreed:  That 
the  claim  of  W.  S.  Stuart  for  $559.4:1,  subject 
to  a  credit  of  $83.91,  his  claim  for  $236.27. 
subject  to  credits  of  $131.31  and  $35.44,  and 
his  claim  for  $143.25,  subject  to  a  credit  of 
$80,  constitute  Uens  equal  and  first  In  pri- 
ority on  the  174  acres  and  34  poles  of  land, 
being  the  residue  of  the  227  acres  after  as- 
signing to  the  widow,  Anne  EL  Ruley,  her 
portion  of  it  That  the  claim  of  J.  R.  Markey 
for  $284.01;  the  claim  of  the  Merchants'  Na- 
tional Bank  fw  $620.67,  subject  to  a  credit 
of  $299.94,  realized  thereon  from  the  proceeds 
of  the  sales  of  the  other  lands,  and  the  claim 
of  W.  S.  Stuart  admhiistrator,  for  the  sum 
of  $430.18,  subject  to  the  credit  of  $&63,— 
constitute  liens  equal  and  second  in  priority 
on  said  land.  That  the  sum  of  $141.62  In 
favor  of  J.  y.  Blair,  the  sum  of  $589.43  In 
favor  of  W.  L.  Stinesprlng,  and  the  five  sums 
in  favor  of  B.  W.  Foley,  aggregating  $1,- 
209.90,  subject  to  a  credit  of  $200.48,  con- 
stitute liens  equal  and  third  in  priority  on 
said  land.  That  the  sum  of  $26.27  in  favor 
of  Karr  constitutes  the  fourth  lien  on  one- 
half  of  said  land.  That  the  purchase  money 
of  said  land  was  paid  out  of  the  funds  of 
F.  J.  and  D.  C.  Ruley,  and  the  widow  was 
therefore  not  entitled  to  dower  in  said  land; 


and  that  In  default  of  payment  of  the  sev- 
eral sums  decreed  to  be  liens  upon  said  land 
within  30  days  from  the  rising  of  the  court 
said  land  be  sold.  From  the  sale  of  said 
land  $2,068  was  realized,  and  on  the  Ist  day 
of  April,  1899,  the  court  confirmed  the  sale, 
and  decreed  that  the  costs  be  paid  out  of 
said  fund,  and  that  the  residue  be  applied 
In  discharge  of  the  liens  on  the  land  in  the 
order  of  priority  fixed  ia  the  decree  of  No- 
vember 26,  1888.  As  to  these  last  two  de- 
crees an  apiieal  and  supersedeas  was  allowed 
by  this  court  upon  the  petition  of  B.  W. 
Foley,  who  insists  that  the  court  erred  In 
changing  the  order  of  priority  fixed  la  the 
decree  of  September  6,  1894,  under  which 
two  of  his  claims,  amounting  to  more  than 
$1,000,  would  have  been  out  of  the  proceeds 
of  said  174  acres  and  74  poles  of  land. 

The  record,  as  it  appears  here  now,  is  not 
dear  as  to  whether  all  the  debts  decreed  to 
be  paid  out  of  the  proceeds  of  the  174  acres 
of  land  are  partnership  liabilities.  The  im- 
port of  the  coDunlsaioner  Is  not  in  the  record. 
The  debts  decreed  to  Stuart,  the  Merchants' 
National  Bank,  Blair,  Stinesi»1ng,  and  Foley 
are  all  partnership  debts.  By  reference  to 
the  record  as  It  appears  in  the  case  of  Foley 
V.  Ruley,  reported  In  43  W.  Va.  613,  27  S. 

E.  268,  it  is  found  that  the  ddits  decreed  In 
favor  of  J.  B.  Markey  and  W.  S.  Stuart, 
administrator,  were  originally  liabilities  of 

F.  J.  Ruley  &  Bro.,  the  firm.  Hence  all  the 
claims  to  which  iweference  was  given  over 
the  appellant  In  the  two  decrees  of  which 
be  complains  an  of  that  class  of  liabilities 
to  which  bis  own  belongs.  It  having  been 
shown  that  the  land  was  purchased  with 
money  belonging  to  the  firm,  and  was  con- 
veyed to  Anne  E.  Ruley  with  Intent  to  hin- 
der, delay,  and  defraud  the  creditors  of  the 
firm,  the  money  thus  diverted  from  the  part- 
nership assets,  the  firm  being  insolvent,  was 
not  thereby  converted  Into  Individual  prop- 
erty. It  remained  a  part  of  the  assets  of  the 
firm.  Darby  v.  Gilligan,  S3  W.  Va.  246,  10 
8.  E.  400,  6  !>.  B.  A.  740;  Baer  v.  Wilkinson. 
35  W.  Va.  422,  14  S.  E.  1.  In  the  latter  of 
these  cases  it  is  held  that,  where  one  of  two 
partners  undertakes  to  convey  the  whole  firm 
property  by  a  deed  in  which  his  individual 
debts,  or  debts  other  than  those  of  the  firm, 
are  given  preference,  without  consulting  the 
other  partner,  though  present,  or  within 
easy  reach,  and  without  ratifying  or  concur- 
ring in  such  assignment,  is  inetCectual  to  de- 
prive the  creditors  of  the  firm  of  their  right 
to  have  the  social  assets  applied  to  pay  the 
social  debts.  Syllabus  2.  The  court  below 
was  right,  therefore.  In  applying  the  pro- 
ceeds of  this  land  to  the  payment  of  the  firm 
liabilities. 

Did  it  err  In  changing  the  order  of  prefer- 
ence or  priority  fixed  by  the  decree  of  Sop- 
tember  6,  1894,  which  was  affirmed  by  this 
court  upon  appeal?  That  decree  determined 
the  Uens  and  the  order  of  priority  upon  all 
the  lands  except  the  227-acre  tract.    As  to 
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that  the  decree  recites  that  all  action  is  de-' 
ferred  or  xrastponed.  It  did  not  fix  the  status 
of  any  creditor  with  reference  to  tliat  tract 
of  land,  although,  at  the  time  that  decree 
was  made  and  entered,  the  answer  of  F.  J. 
and  D.  C.  Boley  admitted  that  the  greater 
portion  of  the  purchase  money  had  been  pa'd 
by  them,  or  by  F.  J.  Ruley  &  Bro.,  and  the 
bill  had  been  taken  for  confessed  as  to  Anne 
E.  Ruley.  The  reason  for  this  postponement 
may  have  been  the  probability  that  the  pro- 
ceeds of  the  other  lands  would  be  sufficient 
to  pay  all  the  debts,  and  leave  the  defendant 
Anne  K  Ruley  In  the  enjoyment  of  the  prop- 
erty she  claimed;  for,  as  between  F.  J.  and 
D.  C.  Ruley  and  her,  the  conveyance  was 
good,  and  could  not  be  disturbed,  but  was 
not  good  against  their  creditors.  However 
this  may  be,  that  decree  gave  no  creditor  any 
Hen  or  Interest  in  that  tract  of  land.  The 
contention,  therefore,  that  the  order  of  pri- 
ority given  by  the  decree  of  September  6, 
1S94,  was  disturbed  or  changed  by  the  sub- 
sequent decrees  made  In  these  causes,  la  un- 
tenable. No  such  order  bad  been  established 
as  to  this  land.  As  to  it  the  court  could  do 
nothing  other  than  take  up  the  record  of  the 
causes  when  ready  for  the  final  hearing,  and 
decree  according  to  the  rights  of  the  parties 
as  then  disclosed. 

It  Is  contended  by  counsel  for  appellant 
that  the  court  erred  In  not  compelling  Stuart, 
administrator,  Markey,  and  the  Merchants' 
National  Bank  to  resort  to  the  real  estate 
of  A.  C.  Holmes  and  J.  W.  Hammond  for  the 
payment  of  their  debts,  becanse  they  had 
liens  upon  two  funds,  while  Foley,  Blair,  and 
Stinespring  had  Hens  only  upon  the  real  es- 
tate of  the  Ruleys.  And,  first,  upon  the 
social  property  of  the  firm,  It  appears  that 
the  liability  of  Holmes  was  that  of  surety 
for  F.  J.  Rnley  &  Bro.  This  court  held  In 
McCIaskey  v.  O'Brien,  16  W.  Va.  791,  and 
Hart  V.  Same,  Id.,  that:  "Marshaling  should 
not  be  enforced  to  the  prejudice  of  a  third 
party.  As  subrogation  is  in  equity,  it  will 
not  be  enforced  when  the  efTect  will  be  to 
prejudice  or  Impair  the  rights  of  third  per- 
sons, it  being  well  settled  that,  where  both 
parties  have  an  equal  claim  to  the  consid- 
eration of  a  chancellor,  the  law  will  be  suf- 
fered to  take  its  course."  The  right  of  a 
creditor,  who  has  the  power  to  resort  to  one 
of  two  funds,  to  compel  another  creditor, 
who  has  a  lien  upon  both,  to  resort  to  the 
other  fund,  is  a  mere  equity.  The  right  of 
a  surety  to  be  subrogated  to  the  Hen  of  the 
creditor  against  his  principal  is  also  an 
equity,  and  one  of  at  least  equal  dignity  with 
thp  other.  The  court  did  not  err  In  exempt- 
ing from  sale  the  property  of  Holmes,  if  it 
was  right  In  giving  preference  over  the  claim 
of  Foley  to  the  debts  for  which  Holmes  was 
boand  as  surety,  which  Is  the  subject  of  the 
next  inquiry.  From  the  statement  of  the 
case  hereinbefore  given,  it  wIU  be  seen  that 
Stuart,  In  bis  original  bill,  filed  in  February, 
1804,  made  the  first  attack  upon  the  deed 
40  S.E.-26 


from  Douglas  to  Anne  B.  Ruley.  The  nest 
attack  was  made  upon  It  In  the  answer  of 
A.  C.  Holmes,  filed  at  March  rules,  1894. 
The  next  was  in  the  petitions  filed  by  Farr, 
Stuart,  administrator,  Markey,  and  the  Mer- 
chants' National  Bank,  all  filed  at  the  same 
time,  on  the  first  Monday  In  December,  1897. 
The  next  was  by  Stuart  In  his  amended  and 
supplemental  bill  and  bill  of  revivor,  filed 
at  June  rules,  1898.  Following  this  are  the 
petitions  of  Stinespring  and  Foley,  filed  on 
the  25th  day  of  July,  189a  How  the  claim 
of  J.  V.  Blair  became  classed  with  these 
does  not  appear.  The  decree  recites  ihat 
the  cause  was  heard  on  bis  petition  and  an- 
swer, but  they  are  not  found  in  the  record, 
and  when  they  were  filed  does  not  appear. 
Except  as  to  the  smaU  claJm  of  Farr,  the 
order  of  priority  established  in  the  decree 
corresponds  with  the  order  in  time  of  the 
filing  of  these  papers  assailing  the  validity 
of  the  deed.  The  Farr  claim  was  postponed 
because  it  was  not  a  firm  liability,  and  bo 
had  no  right  to  participate  in  the  proceeds  of 
the  social  property  untU  after  the  payment 
of  the  firm  debts.  The  decree  so  states  and 
provides. 

Coming  now  to  the  real  question  in  the 
case,  namely,  whether  the  creditors  are  en- 
titled to  priority,  as  to  the  land  fraudulently 
conveyed,  according  to  the  dates  of  their 
respective  attacks  upon  the  fraudulent  con- 
veyance, or  whether,  they  being  all  Judgment 
creditors,  they  shall  have  priority  according 
to  the  dates  of  their  Judgment,  it  Is  found 
that  the  decisions  do  not  present  the  matter 
very  clearly.  This  is  probably  because  the 
question  does  not  very  often  arise,  and  the 
courts  have  not  had  occasion  to  pass  upon 
it  as  a  matter  of  serious  contention  between 
litigants.  It  has  frequently  been  held  that 
the  creditor  who  first  files  bis  biU  obtains 
thereby  a  priority,  and  is  entitled  to  be  first 
paid  from  the  proceeds  of  the  sale  of  the 
property,  the  fraudulent  conveyance  of  which 
is  set  aside,  if  there  are  no  valid  prior  liens. 
Clark  V.  Figgins,  81  W.  Va.  166,  5  S.  E.  643, 
18  Am.  St.  Rep.  860.  A  deed  may  be  assail- 
ed as  fraudulent  by  bill,  answer,  or  petition, 
and  preferences  thereby  acquired,  each  cred- 
itor obtaining  a  Hen  from  the  time  he  makes 
bis  attack  upon  the  deed.  Sweeny  v.  Sugar 
Co.,  30  W.  Va.  443,  4  8.  B.  481,  8  Am.  St. 
Rep.  88.  Now,  If  by  prior  lien  is  meant  the 
lien  of  a  Judgment  recovered  before  the  date 
of  the  conveyance,  this  is  all  very  plain. 
Such  a  Judgment  Is  clearly  a  lien  upon  the 
property,  and  prior  to  that  of  the  attacking 
creditor.  But  how  stands  the  case  with  a 
creditor  who  obtains  his  Judgment  after  the 
date  of  the  conveyance?  Has  he  a  Hen  up- 
on the  property  which  has  been  fraudulently 
or  voluntarily  conveyed  away?  If  so,  and  it 
was  recovered  before  any  attack  was  made 
upon  the  fraudulent  deed,  that  Judgment 
would  also  be  a  prior  valid  Hen.  All  the 
creditors  contending  here  are  Judgment  cred- 
itors.    None  of  them  acquired  their  Judg- 
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menta  whai  the  land  In  question  was  In  the 
hands  of  the  judgment  debtora  The  title 
to  It  never  was  vested  in  them  by  deed. 
Their  money  paid  for  it,  but  it  was  conveyed 
by  Douglas  directly  to  Anne  E.  Ruley.  If 
these  Judgments  were  liens  upon  that  land 
before  the  deed  was  set  aside,  the  decree 
changing  the  order  of  priority  is  erroneous. 
If  they  were  not  liens  upon  it,  the  decree  Is 
right.  Sections  6  and  6  of  chapter  139  of 
the  Code  reads  as  follows:  "Every  judgment 
for  money  rendered  in  this  state  heretofore 
or  hweafter,  against  any  person,  shall  be  a 
lien  on  all  real  estate  of  or  to  which  such 
person  shall  be  possessed  or  entitled  at  or 
after  the  date  of  such  judgment,  or,  if  It 
was  rendered  in  court,  at  or  after  the  com- 
mencement of  the  term  at  which  It  was  so 
rendered;  except  as.  follows:  No  judgment 
shall  be  a  lien  on  real  estate  against  a  pur- 
chaser thereof  for  valuable  consideration 
without  notice,  unless  it  be  docl^eted  accord- 
ing to  the  third  and  fourth  sections  of  this 
chapter  In  the  county  wherein  such  real  es- 
tate is,  either  within  sixty  days  next  after 
the  date  of  the  judgment  or  before  a  deed 
therefor  to  said  purchaser  is  delivered  for 
record  to  the  clerk  of  the  county  court  Pro- 
vided, that  the  Judgment  of  a  Justice  of  the 
peace  shall  not  be  a  lien  on  real  estate  as 
against  sncb  purchaser,  until  the  same  is 
docketed  as  aforesaid."  The  land  In  ques- 
tion Is  proceeded  against  as  the  land  of  F. 
J.  Ruley  &  Bro.  It  having  been  purchased 
with  their  money,  and  it  having  been  virtual- 
ly turned  over  to  Anne  E.  Ruley  by  them 
voluntarily,  and  for  no  consideration  deemed 
valuable  in  law,  it  must  be  regarded  as  their 
land  90  far  as  the  rights  of  creditors  are 
concerned;  for,  under  section  1  of  chapter 
74  of  the  Code,  such  conveyance  of  real  es- 
tate or  transfer  of  personal  property  is  void 
as  to  creditors.  It  will  be  noticed  that  the 
Ilea  of  a  Judgment  on  real  estate  is  good  as 
to  everybody  except  a  purchaser  for  valuable 
consideration  without  notice,  and  good 
against  such  purchaser  if  docketed  as  requir- 
ed by  law.  While  the  statute  says  a  volun- 
tary conveyance  or  transfer  Is  void  as  to 
creditors,  such  statutes  have  been  held  to  be 
not  80  far  void  as  to  give  a  Judgment  cred- 
itor a  lien  upon  the  property  so  conveyed. 
These  cases  hold  that  a  fraudulent  convey- 
ance is  not  void,  but  voidable,  and  that  It  Is 
valid  as  between  the  parties  and  as  to  the 
plaintiff  until  attacked.  Black,  Judgm.  S  423, 
and  cases  there  cited.  In  the  same  section 
this  author  says:  "But,  on  the  other  hand, 
many  well-considered  cases  hold  that  a  sub- 
sequent Judgment  is  a  lien  on  land  previously 
conveyed  in  fraud  of  creditors,  and  that  the 
Judgment  creditor  may  treat  the  conveyance 
as  simply  void,  and  may  rest  exclusively  up- 
on his  legal  remedies,  without  invoking  the 
aid  of  a  court  of  equity;  that  is,  he  may 
proceed  to  sell  the  land  upon  execution,  leav- 
ing It  to  the  sheritTs  vendee  to  Impeach  the 
fraudul^it  conveyance."    While  a  judgment 


could  not  be  so  enforced  by  execution  In  this 
state,  and  resort  must  be  had  to  a  court  of 
equity  to  subject  to  sale  the  real  estate  of 
the  judgment  debtor  and  to  set  aside  fraudu- 
lent or  voluntary  conveyances,  no  good  rea- 
son appears  why  such  conveyances,  in  adjust- 
ing priorities  among  creditors,  should  not  be 
treated  as  void  as  the  statute  says  it  Is,  nor 
why  the  statute  making  every  judgment  a 
Hen  upon  the  real  estate  of  the  debtor  should 
not  be  held  to  give  such  a  lien  in  the  case  of 
a  Judgment  subsequent  to  the  execution  of 
a  fraudulent  conveyance.  The  exception 
made  in  section  6  tends  to  show  such  a  leg- 
islative purpose.  If  such  a  Judgment  Is  not 
a  lien  upon  such  property,  for  what  purpose 
or  reason  did  the  legislature  make  that  ex- 
ception? While  the  courts  of  different  states 
are  not  agreed  upon  the  question,  we  have 
a  decision  of  the  court  of  appeals  of  Virginia, 
In  Wallace's  Adm'r  v.  Treakle,  27  Grat.  479, 
which  Is  directly  In  point.  That  decision 
ought  to  have  peculiar  force  with  us  for  the 
reason  that  our  statutes  relating  to  Judgment 
Hens  and  fraudulent  conveyances  are  prac- 
tically the  same  as  those  of  Virginia.  They 
had  their  origin  in  Virginia.  In  addition  to 
section  1  of  chapter  74  and  sections  5  and  G 
of  chapter  139,  section  2  of  chapter  133  must 
be  considered.  That  section  Is  as  follows: 
"A  creditor,  before  obtaining  a  Judgment  or 
decree  for  his  claim,  may  Institute  any  suit 
to  avoid  a  gift,  conveyance,  assignment,  or 
transfer  of,  or  charge  upon,  the  estate  of 
his  debtor,  which  be  might  institute  after 
obtaining  such  judgment  or  decree,  and  he 
may  in  such  suit  have  all  the  relief  in  re- 
spect to  said  estate,  which  he  would  be 
entitled  to  after  obtaining  a  Judgment  or  de- 
cree for  the  claim  which  he  may  be  entitled 
to  recover."  That  Is  the  statute  which  Is 
construed  In  Wallace's  Adm'r  v.  Treakle,  and 
that  Is  the  first  case  in  which  a  construction 
of  that  statute  Is  given.  In  titie  opinion  Judge 
Christian  says:  "It  is  plain  by  the  very 
terms  of  this  statute  the  creditor  assailing 
successfully  a  fraudulent  conveyance  is  pla- 
ced in  the  same  position,  and  is  entitled  to 
the  same  relief,  as  if  he  had  already  ob- 
tained a  judgment  or  decree  against  his  debt- 
or. What  is  that  position,  and  what  is  that 
relief?  Plainly,  a  Hen  upon  the  property  of 
the  debtor,  just  as  if  he  had,  at  the  filing  of 
his  bill,  already  obtained  a  Judgment  or  de- 
cree. The  statute  places  the  creditor  who 
assails  a  fraudulent  conveyance.  If  he  suc- 
ceeds In  vacating  It,  In  the  position  of  one 
already  having  obtained  a  judgment  or  de- 
cree, and  his  lien  subsists  from  the  time  of 
filing  his  bill."  In  that  case  one  Judgment 
had  been  acquired  before  the  date  of  the 
fraudulent  conveyance.  Other  judgments 
had  been  recovered  after  the  date  of  the 
deed  and  before  the  bill  vnw  filed,  and  there 
were  creditors  at  large.  The  court  held  that 
in  distributing  the  funds  it  was  to  be  applied, 
—First,  to  pay  the  Judgment  recovered  before 
the  deed  was  made;    second,  to  the  Jndg- 
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ments  lecorered  before  the  bill  was  filed; 
third,  to  the  creditors  at  large  who  Joined 
In  the  bill;  fourth,  to  the  creditors  by  iietl- 
tlon  before  the  death  of  Henderson  in  the 
order  in  which  their  petitions  were  filed; 
fifth,  to  all  the  other  creditors  pro  rata.  No 
West  Virginia  case  has  been  found  In  which 
this  question  has  been  discussed,  but  the 
argument  of  Judge  Christian  Is  a  strong  one. 
The  statute  gives  the  creditor  such  relief 
In  respect  to  the  estate  as  he  would  be  en- 
titled to  after  obtaining  a  Judgment  or  de- 
cree for  the  claim  which  he  might  be  entitled 
to  recover.  The  lang^nage  of  the  statute  puts 
the  attacldng  creditor  upon  the  ground  occu- 
pied by  the  Judgment  creditor,  and  by  con- 
struction the  court  of  appeals  of  Virginia 
and  this  court  hare  determined  that  it  gives 
the  attacking  creditor  a  lien,  because  it  gives 
him  the  same  relief  which  he  would  l>e  en- 
titled to  after  obtaining  a  Judgment  for  the 
claim.  Therefore,  in  so  construing  that  stat- 
ute, the  courts  hold  that  a  Judgment  is  a 
lien  upon  real  estate  fraudulently  conveyed 
by  the  debtor  before  the  date  of  the  Judg- 
ment. Obtaining  Judgment  against  the  debt- 
or gives  a  Hen.  Filing  a  bill  under  section 
2  of  chapter  133  to  set  aside  the  fraudulent 
conveyance  gives  the  attacking  creditor  a 
lien.  That  is  the  starting  point  of  all  thrae 
decisions.  If  Judgment  is  recovered  before 
such  a  bill  is  filed,  the  Judgment  creditor  has 
priority;  If  after  the  bill  Is  filed,  the  at- 
tacldng creditor  has  priority.  In  preaching 
this  conclusion  the  equitable  principle  that 
the  diligent  are  to  be  favored  is  not  over- 
looked. A  Judgment  creditor,  without  filing 
a  bill  to  set  aside  the  fraudulent  conveyance 
or  to  enforce  the  lien  of  his  Judgment,  and 
incidentally  set  aside  the  fraudulent  convey- 
ance, could  never  satisfy  his  Judgment  out 
of  the  property.  By  his  failure  to  Institute 
such  proceedings  the  grantee  In  the  fraudu- 
lent conveyance  would  keep  the  property, 
and  the  Judgment  creditor  would  never  be 
paid.  To  obtain  relief  it  is  Just  as  necessary 
that  he  come  into  a  court  of  equity  as  it  is 
that  the  creditor  at  large  file  his  bill  under 
said  section  2.  He  who  files  his  bill  first 
shows  the  greater  diligence  in  respect  to 
that  matter.  But,  the  Judgment  creditor  hav- 
ing asserted  his  claim  in  a  court  at  law  be- 
fore the  creditor  at  large  took  any  step  what- 
ever, it  may  be  doubted  whether  the  latter 
has  been  the  more  diligent  or  has  been  first 
to  assert  his  claim.  However  that  may  be, 
the  construction  put  upon  the  statute  in  ques- 
tion In  Wallace's  Adm'r  v.  Treakle,  which  has 
undoubtedly  been  followed  in  this  ..aite,  al- 
though the  question  has  never  come  up  for 
adjudication  in  this  court.  Is  so  logical  and 
reasonable,  and  so  well  considered,  that  It 
ought  not  to  be  disturbed.  It  Is  a  case  out 
of  which  this  whole  doctrine  of  preference 
acquired  under  said  statute  arises.  It  goes 
no  fnrther  than  Is  here  stated.  This  court 
has  never  extended  or  enlarged  it,  nor  In  any 
way  altered  the  rule  as  there  laid  down.    To 


change  it  now  would  be  to  tear  np  the  very 
foundation  of  the  whole  doctrine. 

The  conclusion  is  that  the  decree  complain- 
ed of  is  erroneous.  The  Judgment  creditors 
must  be  given  priority  according  to  the  dates 
of  their  Judgment  against  the  firm  of  F.  J. 
Rnley  &  Bro.,  Instead  of  according  to  the 
date  of  the  filing  of  pleadings  attacking  the 
fraudulent'  conveyance.  Said  decree  must 
therefore  be  reversed,  and  the  cause  remand- 
ed to  the  circuit  court  of  Ritchie  county,  to 
be  further  proceeded  with  according  to  the 
principles  herein  announced,  and  further  ac- 
cording to  the  rules  and  principles  of  equity. 


STATE  V.  HADDOX,  Warden. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  23,  1901.) 

CRIMINAL    LAW— SBNTBNCB     OP     DEATH— AF- 
FIRMANCE—ORDER  FOR  EXECUTION 
—PRESENCE  OF  ACCUSED. 

1.  If  a  prisoner  pending  a  sentence  of  death 
obtain  a  writ  of  error  to  this  court,  and  there- 
by delay  the  execution  of  such  sentence  until 
the  time  fixed  therefor  has  passed,  and  the 
Judgment  is  afterwards  affirmed,  it  is  the  legal, 
ministerial  duty  of  the  trial  court,  without  re- 
quiring the  prisoner  to  be  again  brought  before 
it.  to  enter  an  order  fixing  a  further  time  for 
the  esecntion  of  such  sentence. 

2.  After  a  sentence  of  death  has  been  passed 
upon  a  prisoner,  his  trial  is  at  an  end,  and  he 
has  no  right  to  be  present,  and  there  is  no  ne- 
cessity for  his  presence,  at  the  further  minis- 
terial st^s  necessary  to  be  taken  to  carry  into 
execution  such  sentence.  The  final  denoue- 
ment alone  requires  his  presence. 

(Syllabus  by  the  Court.) 

Application  by  the  state  for  writ  of  man- 
damus to  C.  E.  Haddox.  warden  of  the  pen- 
itentiary.   Writ  denied. 

Alex  Dulin  and  S.  B.  Avis,  for  the  State. 
Melghen  &  Oldham,  for  respondent 

DENT,  J,  In  the  case  of  the  state  against 
C.  B.  Haddox,  warden  of  the  penitentiary,— 
being  a  proceeding  by  mandamus  to  compel 
the  execution  of  George  Carter,  convicted 
of  murder  in  the  first  degree  and  sentenced 
to  be  banged,— the  question  is  presented  as 
to  where  the  legal  duty  is  reposed  to  reflx 
the  time  for  the  execution  of  a  Judgment  im- 
posing the  death  penalty,  when  the  time  fixed 
has  passed  before  the  affirmation  of  such 
Judgment  by  this  court  The  mandamus  Is 
filed  Ml  the  theory  that  the  warden,  whose 
duty  It  Is  to  execute  the  sentence,  sbould 
fix  the  time,  while  In  argument  the  attorneys 
for  the  state  Insist  that  It  is  the  duty  of  this 
court  on  the  affirmation  of  the  Judgment  of 
the  trial  court  When  this  court  affirms  a 
Judgment  of  a  trial  court,  either  in  a  civil 
or  criminal  case,  it  does  not  make  a  Judg- 
ment of  Its  own.  but  simply  ascertains  from 
an  Inspection  oC  the  record  that  there  Is  no 
error  that  will  authorize  this  court  to  Inter- 
fere with  the  Judgment  of  the  trial  court, 
or  the  execution  thereof.  Its  action  is  purely 
negative,  and  hi  no  sense  affirmative,  ex- 
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cept  In  name.  It  does  not  try  the  prisoner. 
He  is  not  before  the  court  In  person,  nor 
entitled  to  be.  At  his  Instance  It  examines 
the  record  for  alleged  or  apparent  errors, 
and,  finding  none.  It  enters  an  order  of  af- 
firmance,—In  effect,  of  noninterference,— and 
permits  the  trial  court  to  proceed  with  the 
execution  of  Its  judgment.  If,  on  the  other 
hand,  the  case  is  reversed,  either  in  whole 
or  In  part,  it  Is  then  authorized  to  enter  such 
Judgment  as  the  trial  court  should  have  ren- 
dered, and  remand  the  case  to  the  trial  court 
to  be  executed.  In  appeal  cases  it  Is  not 
authorized  to  carry  into  execution  either  Its 
own  Judgments  or  the  judgments  of  the  trial 
court,  but  in  a  proper  case  it  may  compel 
the  trial  court  to  do  so.  State  v.  Prater,  27 
S.  C.  599,  4  S.  K.  562,  19  Enc.  PI.  &  Prac 
518.  The  Alabama  cases  do  not  apply.  By 
statute  the  trial  court  was  required  to  fix 
the  date  of  execution  as  a  part  of  the  sen- 
tence. One  of  the  errors  relied  on  was  that 
such  court  had  omitted  to  do  so.  The  su- 
prome  court  held  it  had  the  right  to  amend 
the  judgment  and  affirm  iL  State  t.  Russell, 
33  Ala.  266.  In  the  absence  of  a  statutory 
provision  authorizing  this  court  to  fix  the 
time  of  execution,  although  probably  injuri- 
ous to  no  <Mie,  or  erroneous  to  the  extent 
that  any  one  would  have  the  right  to  com- 
plain, yet  nevertheless  it  would  be  a  usuri>a- 
tlon  of  ministerial  power  not  conferred  on 
the  court  by  common,  statute,  or  constitu- 
tional law.  Moett  v.  People,  85  N.  Y.  373. 
Section  7,  c.  160,  of  the  Code,  provides  that 
"the  court  from  which  a  writ  of  error  lies, 
shall  affirm  the  Judgment  If  there  be  no  er- 
ror therein."  This  is  almost  Identical  with 
the  provision  In  civil  cases,  and  what  follow<) 
after  this  clause  relates  to  such  cases  as  may 
be  reversed  in  whole  or  in  part.  When  a 
case,  eltha  criminal  or  civil,  is  affirmed, 
the  power  of  this  court  over  It  Is  at  an  end. 
The  Judgment  of  the  lower  court  Is  not  Its 
Judgment,  and  It  has  nothing  to  do  with 
the  execution  thereof,  except  in  a  supervisory 
way.  "The  fixing  of  the  time  and  place  of 
execution  Is  no  part  of  the  Judgment  or  seil- 
tence  of  death,  and  may  be  regulated  by 
statute,  BO  as  to  be  done  by  order  of  the 
court  contemporaneously  with  the  sentence, 
or  by  the  governor  and  council,  or  even,  as 
by  the  common  law  of  England,  left  to  the 
discretion  of  the  sherifT."  It  Is  purely  a  min- 
isterial, and  not  a  Judicial,  act,  to  carry  into 
execution  the  Judgment  Com.  v.  Coetley, 
118  Mass.  1;  Holden  r.  Minnesota,  137  V. 
S.  483,  11  Sup.  Ot  143,  84  L.  Ed.  734;  Flel- 
den  V.  People,  143  U.  S.  452,  12  Sup.  Ct  62a 
36  L.  Ed.  224;  Schwab  v.  Berggreu,  143  U. 
S.  442,  12  Sup.  Ct  525.  36  U  Ed.  218;  Ex 
parte  Howard,  17  N.  H.  545,  648.  If  the 
statute  makes  no  provision  with  regard  to 
the  matter,  the  sheriff  or  executioner  must 
fix  the  time,  as  at  common  law.  See  Judge 
Brannon's  opinion  In  the  case  of  State  t. 
Shawn,  40  W.  Va.  12,  20  S.  E.  873.  Sectl<Mi 
10,  c  160,  Code,  provides,  "And  the  said  war- 


den or  deputy  warden,  as  hereinbefore  pro- 
vided, shall  proceed  unless  a  suspension  of 
the  execution  be  ordered,  at  the  time  and 
place  named  In  said  sentence,  to  cause  the 
convict  under  sentence  of  death  to  be  hung 
by  the  neck,  as  prescribed  by  section  nine  of 
this  chapter."  This  clearly  Implies  that  it 
is  the  duty  of  the  trial  court  to  fiix  the  time 
of  the  execution  of  the  sentence,  at  least  In 
the  first  instance  The  duty  thus  being  im- 
posed on  it  by  the  statute.  It  continues  until 
the  final  execution  of  the  Judgment,  as  the 
statute  makes  no  other  provision.  The  day 
first  fixed  having  become  impossible  by  the 
appeal  of  the  prisoner,  it  becomes  absolutely 
necessary  for  the  trial  court  to  fix  another 
day  when  Its  judgment  and  sentence  shall  be 
carried  into  execution.  As  is  said  In  19  Enc. 
PL  &  Prac.  518:  "Where  the  appellate  court 
simply  affirms  the  Judgment  of  the  court  be- 
low, thereby  declaring  it  a  valid  Judgment  of 
that  court  and  free  from  error,  such  Judg- 
ment stands  as  of  its  original  entry,  without 
further  order  of  the  lower  court  making  it  its 
Judgment;  and  ordinarily  in  such  case  there 
is  nothing  further  to  be  done  by  the  lower 
court,  and  it  does  not  again  give  Judgment 
by  sentence.  The  remaining  duty  of  the  low- 
er court  is  to  take  the  necessary  steps  and 
make  the  necessary  Mders  to  carry  the  Judg- 
ment into  execnt]<»i,  except  in  cases  wha« 
this  is  done  by  the  appellate  court"  Also 
(page  480):  "Where  the  court  Is  authorized 
to  fix  th^  day  of  execution.  It  is.  In  general, 
to  be  done  by  'order  or  warrant  which, 
though  It  may  accompany  the  Judgment  or 
sentence.  Is  in  reality  no  part  of  It"  In  Ex 
parte  Howard,  17  N.  H.  548,  It  Is  said  that 
If,  from  any  cause,  "the  time  prescribed  for 
execution  has  passed,  the  court  must  make  a 
new  order,  If  no  other  disposition  has  been 
made  of  the  case."  Nor  is  the  presence  of 
the  prisoner  necessary  or  required  when  such 
order  is  made.  He  has  had  his  trial,  been 
convicted,  and  sentenced  to  death.  All  that 
remains  to  be  done  is  to  fix  the  time  and 
carry  the  execution  of  the  sentence  Into  ef- 
fect Whether  that  time  shall  be  short  or 
long,  on  Monday  or  Friday,  on  the  first  or 
thirteenth  of  the  month,  It  Is  for  the  Ibw 
and  the  trial  court  to  fix;  and,  having  for- 
feited his  life  by  bis  criminal  conduct  he  is 
permitted  no  voice  In  the  matter.  It  has 
nothing  to  do  with  the  trial.  He  is  as  though 
dead,  in  so  far  as  his  legal  rights  are  con- 
cerned, for  his  own  conduct  has  destroyed 
them  all.  It  is  probably  better  for  his  peace 
of  mind  if  he  know  not  the  day  of  his  death, 
that  it  come  upon  him  suddenly,  after  tbe 
law  of  nature,  which  blinds  the  eyes  of  the 
doomed,  so  that  on  the  very  verge  of  the 
grave  their  hearts  are  buoyant  with  the  an- 
ticipation of  long  life  and  unnumbered  days. 
Sometimes  death  had  better  come  as  a  thief 
In  tbe  night  than  as  a  torturing  savage  In 
the  noonday  sun.  After  sentence  affirmed, 
the  law  gives  him  no  more  right  to  be  present 
when  the  day  for  execution  is  fixed,  than 
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to  be  present  when  tbe  warden  selects  the 
rope  for  the  noose,  the  lumber  for  the  scaf- 
fold, or  the  cofBn  for  his  remains.  These 
arrangements  are  purely  ministerial.  His 
presence  Is  not  needed.  He  is  civilly  dead. 
Fielden  t.  People,  128  III.  595,  21  N.  B.  681. 
afBrmed  In  143  V.  8.  462,  12  Sup.  Ct  628, 
36  L.  Ed.  224.  The  conclusion  of  the  whole 
matter  Is  that  the  trial  court,  when  the  day 
fixed  by  It  tar  execution  has  passed,  as  soon 
as  convenient  after  the  Jadg^ment  and  sen- 
tence has  been  affirmed  by  this  court  by  Its 
order  entered  of  record,  without  requiring 
the  prisoner  to  be  brought  before  It,  should 
fix  a  further  day  for  the  execution  of  Its  sen- 
tence, and  certify  the  same  to  the  warden 
of  the  penitentiary. 
The  mandamus  Is  refused. 

BRANNOX,  P.  Since  I  wrote  the  opinion 
In  State  v.  Shawn,  44  W.  Va.  12,  the  law 
has  been  changed  by  requiring  the  trial  court 
to  fix  the  day  of  execution. 


HANLEY  et  al.  v.  RANDOLPH  COUNTY 

COURT  et  al. 

(Supremp  Court  of  Appeals  of  West  Virginia. 

Dec.  7,  1901.) 

COURT  HOUSE— ERECTION— SUBMISSION  TO 

VOTE— INJUNCTION— COUNTY 

INDEBTEDNESS. 

1.  A  county  court  has  the  authority  to  de- 
termine whether  the  building  of  a  new  court 
house  should  be  postponed  until  a  vote  can 
lie  had  for  the  relocation  of  the  county  seat, 
and  such  determination  Is  final,  and  not  review- 
able by  injunction  or  otherwise,  unless  such 
vote  has  been  ordered  and  is  peiidiag,  when  by 
proper  proceeding,  the  wrongful  action  of  the 
court  will  be  controlled. 

2.  A  defective  notice  of  the  holding  of  a 
special  term  of  the  county  court  is  not  suffi- 
cient ground  on  which  to  base  an  injunction, 

3.  An  injunction  obtained,  without  just  legal 
grounds,  for  the  ostenaibie  purpose  of  prevent- 
ing the  county  court  from  incurring  indebted- 
iK-MS  inhibited  by  section  8,  art.  10,  of  the  con- 
stitution, while  its  real  purpose  is  to  aid  in  the 
relocation  of  the  county  seat,  when  such  pur- 
pose is  accompilshed  should  be  dissolved,  and 
not  perpetuated. 

4.  A  county  court  has  the  right  to  appropriate 
the  funds  on  liand  and  those  to  be  raised  by  the 
levy  of  the  present  fiscal  year  for  the  purpose 
of  erecting  necessary  county  buildings,  includ- 
ing a  court  house,  and  to  enter  into  contracts 
with  this  end  in  view,  without  thereby  creat- 
ing an  Indebtedness  in  violation  of  section  8, 
art.  10,  of  the  constitution. 

5.  A  suitable  court  house  is  a  paramount  pub- 
lic necessity  in  every  county. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Randolph  coun- 
ty;  Jno.  Homer  Holt,  Judge. 

Bill  by  James  Hanley  and  others  against 
the  Randolph  county  court  and  others.  De- 
cree for  complainants,  and  John  P.  Conn, 
defendant,  appeals.    Reversed. 

E.  D.  Talbott,  for  appellant  0.  H.  Scott 
and  0.  W.  Dalley,  for  appellees. 

DENT,  3.  John  P.  Conn  appeals  from  the 
decree   of    the  circuit  court  of   Randolph 


county  entered  on  the  12tfa  day  of  May, 
1899,  perpetuating  an  injunction  against  him 
and  others  at  the  suit  of  James  Hanley, 
John  T.  Davis,  and  R.  Darden,  residents, 
voters  and  taxpayers  of  the  county.  The 
bill  was  ostensibly  filed  for  the  purpose  of 
preventing  the  county  court  from  creating 
an  Indebtedness  contrary  to  section  8,  art. 
10,  Const,  while  it  real  purpose,  plainly  ap- 
parent, was  to  prevent  the  erection  of  a  new 
court  house  at  the  town  of  Beverly,  the  then 
coimty  seat,  until  a  vote  for  rdocation  there- 
of at  the  town  of  Elkins  could  be  had.  This, 
in  fact  Is  alleged  as  one  of  the  grounds  for 
the  injunction.  It  is  insufficient  however; 
for  the  county  court  is  clotbed  with  the  ex- 
clusive power  to  determine  whether  It  will 
postpone  the  building  of  a  court  house  until 
such  vote  can  be  taken,  and  its  determination 
on  such  question  Is  conclusive  and  final.  It 
is  also  urged  that  the  notice  of  the  special 
meeting  of  the  court  was  not  broad  enough 
to  authorize  the  county  court  to  enter  into 
the  contract  which  it  made  with  the  appel- 
lant This  also  furnishes  no  sufficient  ground 
for  an  injunction,  as  it  could  be  reached  by 
the  ordinary  processes  of  Judicial  procedure. 
The  one  questi<»k  involved  in  this  case  is  as 
to  whether  the  oetensible  object  of  the  bill 
Is  well  founded. 

On  the  6th  day  of  June,  1898,  tbe  county 
court  entered  into  a  contract  with  the  appel- 
lant to  build  a  superstructure  for  a  new 
court  house  tor  the  sum  of  |11,850,  to  be  paid 
for,  as  the  work  progressed,  out  of  the  funds 
on  hand  and  the  levy  for  the  present  fiscal 
year,  beginning  on  the  1st  day  of  June,  1898; 
and  It  was  expressly  stipulated  in  the  con- 
tract that  "the  said  county  court  shall  not 
be  liable,  under  this  contract  to  pay  upon 
tbe  work  aforesaid  any  sum  of  money  which 
shall  be  In  excess  of  tbe  funds  so  applicable 
to  the  work  to  be  done,"— that  Is  to  say,  from 
tbe  levies  already  made,  or  the  levy  to  be 
made  for  the  current  fiscal  year.  The  plain- 
tiffs insist  that  this  contract  Is  in  violation 
of  section  8,  art  10,  aforesaid,  because  it  Is 
not  to  be  satisfied  out  of  tbe  funds  already 
In  hand,  but  Is  to  be  Included  In  the  levy  of 
1898.  The  county  court  made  Its  levy  for 
1898,  and,  as  is  shown  In  Its  estimate,  in- 
cluded this  sum.  PlalntiirB  Insist  that  this 
is  the  creation  of  an  Indebtedness,  and  that 
tbe  court  cannot  undertake  or  contract  for 
any  work  for  county  purposes  unless  it  has 
the  funds  already  accumulated  to  pay  the 
same;  that  contracts  made  looking  forward 
to  the  levy  of  the  fiscal  year  are  plainly  in- 
hibited. This  is  undoubtedly  a  very  narrow 
view  of  tbe  constitutional  provision,  and 
Bucta  a  construction  would  greatly  hamper 
tbe  county  court  in  the  proper  discharge  of 
its  duties,  especially  when  unforeseen  con- 
tingencies such  as  tbe  destruction  of  tbe 
county  buildings  come  to  pass.  Such  a  nar- 
row construction  the  constitution  framers 
could  not  possibly  have  bad  In  mind,  for 
tbey  further  provide  for  a  direct  annual  tax 
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to  pay  the  Interest  thereon  annnally,  and  the 
indebtedness  prohibited,  in  not  exceeding  34 
years,  showing  evidently  that  they  were  not 
framing  an  Inhibition  against  contracts  to  be 
paid  from  current  levies.  The  case  of  Spil- 
man  v.  City  of  Parkersburg,  35  W.  Va.  805, 
14  S.  B.  279,  and  the  cases  therein  relied  on, 
are  not  applicable  to  the  present  case.  They 
relate  to  the  first  clause  of  section  8,  where- 
in counties  are  prohibited  from  becoming  In- 
debted in  any  manner  or  for  any  purpose 
to  an  amount,  including  existing  Indebted- 
ness, in  the  aggregate  exceeding  5  pa:  centum 
of  the  value  of  the  taxable  property  therein, 
and  establish  the  proposition  that,  when  this 
limit  to  reached,  counties  mast  pay  as  they 
go,  even  though  It  be  for  current  expenses. 
There  la  no  question  as  to  such  limit  having 
been  reached  In  this  case,  but  the  sole  ques- 
tion Is  as  to  how  the  county  business  shall 
be  conducted  where  there  Is  no  bonded  coun- 
ty Indebtedness  Involved.  Shall  the  county 
court  levy,  and  watt  until  the  levies  are  col- 
lected before  it  can  contract  In  relation 
thereto,  or  can  It  begin  to  contract  as  to 
such  levies,  and  provide  for  their  vproprla- 
tion  and  expenditure,  at  the  beginning  of 
and  during  the  fiscal  year  for  which  they  are 
levied,  without  waiting  until  the  levy  Is 
actually  collected  and  in  the  hands  of  the 
officer?  In  the  case  of  List  v.  City  of 
Wheeling,  7  W.  Va.  504,  this  court  held  that 
"the  said  eighth  section  of  the  tenth  article 
of  the  constitution  was  not  intended  to,  and 
does  not  in  any  wise.  Interfere  with  or  pre- 
vent the  levying,  collecting,  and  expenditure 
annually,  by  authority  of  law,  by  the  proper 
legal  authorities  of  the  several  counties, 
cities,  etc.,  taxes  for  county  and  city,  etc., 
purposes,  and  to  do  and  cause  to  be  done 
whatever  is  necessary  or  proper  for  that  pur- 
pose, including  the  malting  or  causing  to  be 
made  contracts  touching  the  expenditure  of 
the  taxes  so  levied  and  o(^ected  annually, 
and  the  lllce."  A  contract  made  during  any 
fiscal  year  for  the  expenditure  of  a  portion 
of  the  levy  of  that  year  is  an  appropriation 
of  such  portion  of  such  levy  for  such  pur- 
pose^ and  is  not  the  creation  of  an  indebted- 
ness, within  the  meaning  of  the  constitution, 
whether  such  appropriation  be  made  liefore 
or  after  such  levy  is  laid.  Such  was  the 
conclusion  reached  by  this  court  in  the  case 
of  Davis  V.  County  Court,  38  W.  Va.  104,  18 
S.  E.  373.  The  court  court  may  not  make  a 
contract  to  bind  the  levies  of  future  years, 
because  it  cannot  make  the  appropriation 
of  such  future  levies  for  specific  purposes, 
for  over  them  it  is  given  no  control.  But 
over  the  levy  of  any  present  fiscal  year  it 
has  control,  and  can  make  an  appropriation 
accordingly,  and  does  not  thereby  create  an 
indebtedness  against  the  county,  to  be  car- 
ried to  future  years.  The  contract  with  the 
appellant  was  to  be  fully  satisfied  out  of  the 
then  present  fiscal  year,  and  the  county's 
liability  was  limited  to  such  levy  or  the 
funds  then  on  hand,  so  that  It  was  not  the 


creation  of  a  forbidden  Indebtedness  against 
the  county.  It  is  insisted  that  the  amount  of 
this  contract,  together  with  the  other  current 
liabilities  of  the  county,  would  be  largely  hi 
excess  of  any  sum  the  county  court  is  author- 
ized to  levy.  The  contract,  though,  in  terms, 
relieves  the  county  from  all  liability  for  any 
sum  in  excess  of  the  levy  of  1898  and  tlie 
funds  on  hand.  So,  if  not  paid  from  suc-b 
levy,  the  contract  would  have  to  go  unpaid. 
And  there  is  no  good  reason  why  his  con- 
tract should  be  enjoined,  any  more  than  any 
of  the  other  purposes  for  which  such  levy 
was  laid.  A  court  house  is  absolutely  neces- 
sary for  county  business  and  the  recordation 
and  preservation  of  public  records  and  pa- 
pers. Without  It,  such  business  cannot  be 
possibly  transacted  properly. 

This  injunction  was  not  Justifiable,  under 
the  circumstances  of  this  case,  and  was  only 
used  as  a  means  to  accomplish  the  removal 
of  the  county  seat  to  Sflkins.  Having  accom- 
plished Its  purpose,  it  should  have  been  dis- 
solved, in  so  far  as,  the  appellant  is  con- 
cerned. By  it  the  appellant's  contract,  e\- 
cept  in  so  far  as  It  was  performed  prior 
thereto,  has  l>een  rendered  impossible  of  per- 
formance. He  is  nevertheless  entitled  to 
have  the  decree  reversed,  the  Injunction  dis- 
solved, and  the  bill  dismissed  as  to  him, 
which  Is  accordingly  done. 


OALL  et  al.  t.  TTGART'S  VAL.  BANK. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  18.  1901.) 

BQUTTT— INJUNCTION— ADBQCATB  RBMBOT  AT 
LAW-CANCELLATION  OP  BOND. 

1.  Where  an  action  la  pending  on  the  la'^ 
side  of  the  circuit  court  upon  a  common-law 
bond,  equity  ■will  not  take  juriadiction  to  en- 
join the  prosecution  of  such  action,  and  decree 
cancellation  of  the  bond,  on  the  mere  grouud 
that  a  compromise  of  the  liability  under  the 
bond  had  been  made,  and  that  the  snm  of 
money  stipulated  by  the  compromise  to  be  paid 
in  discharge  of  such  liability  had  been  daid. 
as  an  adequate  defense  against  the  bond  on 
such  grounds  can  be  made  in  the  action  at  Invr. 

2.  Cancellation.  Principles  on  which  equity 
will  exercise  jurisdiction  to  cancel  written  in- 
Btrnments. 

Dent,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Barbour  coun- 
ty; Jno.  Homer  Holt,  Judge. 

Bill  by  Andrew  J.  Gall  and  others  agaln.xt 
the  Tygart's  Valley  Bank.  Decree  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

A.  G.  Dayton  and  Fred  O.  Bloe,  for  appel- 
lant   Sam  V.  Woods,  for  appellees. 


BRANNON,  P.  George  W.  Gall,  Jr.,  was 
cashier  of  the  Tygart's  Valley  Bank,  and  as 
such  executed  an  official  bond,  in  which  An- 
drew J.  Gall,  Burton  M.  Gall,  and  oth«^ 
were  sureties,  and  a  liability  accrued  to  the 
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bank  on  the  bond  against  the  i>arties  thereto 
on  account  of  said  cashier's  misconduct;  and 
the  saretlee,  or  some  of  them,  and  the  banlc, 
as  the  plaintiffs  in  this  cause  allege,  made 
a  compromise  of  the  liability  nnder  the  bond, 
by  which  compromise  the  sureties  were  to 
pay  and  did  pay  to  the  bank  $0,000  In  full 
discharge  of  the  liability.  Some  time  after- 
wards the  bank  brought  an  action  of  debt 
In  the  circuit  court  of  Barbour  county  upon 
the  said  bond,  and  later  still  Andrew  3.  Gall 
and  Burton  M.  Gall  filed  their  bill  In  equity 
in  said  court,  setting  np  the  said  compromise 
and  payment  of  the  sum  stipulated  by  it  in 
discharge  of  said  liability,  and  stating  that 
the  bank,  upon  said  compromise  and  pay- 
ment, accepted  the  payment  in  full  satisfac- 
tion of  the  liability  under  said  bond,  and 
agreed  to  surrender  the  bond  to  said  sure- 
ties; and  such  proceedings  were  had  in  this 
chancery  suit  that  the  court  entered  a  decree 
canceling  said  bond,  requiring  its  surrender 
to  the  plaintiffs,  and  perpetually  enjoining 
the  bank  from  further  prosecution  of  the 
Baid  action  of  debt.  From  this  decree  the 
bank  has  appealed. 

We  hold  that  equity  has  no  jurisdiction  to 
entertain  this  suit,  because  there  Is  full  and 
adequate  remedy  In  a  court  of  law.  We  do 
not  at  all  deny  that  equity  has,  under  proper 
circumstances,  Jurisdiction  to  cancel  deeds 
and  other  Instruments.  In  fact  It  la  the 
only  court  which  can  cancel  an  instrument, 
but  the  exercise  of  Its  Jurisdiction  for  that 
purpose  Is  under  limitations  which  have  been 
long  prescribed.  In  the  present  instance  a 
court  of  law  was  actually  In  possession  of 
an  action  upon  that  bond  under  a  lawful 
and  proper  Jurisdiction.  The  rights  upon 
that  bond  were  legal  rights,  if  any  existed. 
The  right  of  defense  against  that  bond,  based 
on  the  compromise  and  payment,  was  a  le- 
gal defense,  both  cognizable  at  law.  Even 
where  there  Is  no  action  at  law  actually 
pending,  equity  does  not  take  Jurisdiction 
to  cancel  a  document,  except  under  special 
circumstances;  but  In  this  case  there  was 
an  actually  pending  action  at  law,  and  we 
will  see  what  the  authorities  say  as  to  the 
condition  upon  which  equity  will  exercise 
Jnrlsdictlon.  Pom.  Bq.  Jur.  {  179,  thus 
states  the  law:  "In  further  limitation  upon 
the  power  of  equity  to  Interfere  where  the 
primary  rights.  Interest,  or  estates  are  le- 
gal, the  doctrine  Is  well  settled  that,  when 
the  Jurisdictions  of  law  and  of  equity  are 
concurrent,  the  one  which  first  takes  actual 
cognizance  of  any  particular  controyersy  or- 
dinarily becomes  thereby  exclusive.  If,  there- 
fore, the  subject-mattw  or  primary  right  or 
interest,  although  legal,  is  one  of  a  class 
which  may  come  within  the  concurrent  Ju- 
risdiction of  equity,  and  an  action  at  law 
has  already  been  commenced,  a  court  of 
eqnlty  will  not,  unless  some  definite  and  suffi- 
cient ground  of  equitable  Interference  ex- 
ists, entertain  a  suit  over  the  same  subject- 
matter,  even  for  the  purpose  of  granting  re- 


liefs peculiar  to  itself,  such  as  cancellation. 
Injunction,  and  much  less  to  grant  the  same 
kind  of  relief  which  can  be  obtained  by  the 
Judgment  at  law.  The  grounds  which  will 
ordinarily  prevent  the  application  of  this 
doctrine,  and  will  permit  the  exercise  of 
equitable  jurisdiction  In  such  cases,  are  the 
existence  of  some  distinctively  equitable 
feature  of  the  controversy,  which  cannot  be 
determined  by  a  court  of  law,  or  some  fraud- 
ulent or  otlierwlse  Irregular  incidents  of  the 
legal  proceedings  sufficient  to  warrant  their 
being  enjoined,  or  the  necessity  of  a  discov- 
ery, either  of  which  grounds  would  render 
the  legal  remedy  Inadequate.  This  rule  re- 
sults, in  part,  In  the  United  States,  from  the 
provisions  of  the  national  and  state  consti- 
tutions securing  the  right  to  a  Jury  trial, 
which  belongs  especially  to  the  machinery 
of  legal  actions."  In  Shelby  v.  Bacon,  10 
How.  66,  13  I/.  Ed.  326,  it  is  held:  "Where 
two  tribunals  have  concurrent  Jurisdiction, 
the  one  which  first  obtains  possession  of  the 
subject  must  adjudicate,  and  neither  party 
can  be  forced  into  another  jurisdiction." 
These  principles  deny  this  biU  any  stand- 
ing in  the  court  of  equity,  because  of  the 
pendency  of  the  action  at  law.  This  is 
enough  to  decide  the  case;  but  even  if  there 
were  not  an  action  at  law  brought  long 
before  the  chancery  suit,  the  authorities 
say  that  equity  has  no  Jurisdiction,  because 
the  door  of  a  common-law  court  Is  wide 
open  to  the  defense  based  on  that  compro- 
mise, by  proper  pleas  setting  it  up.  What 
Is  the  hindrance  to  pleading  that  matter  In 
bar  of  an  action  at  law?  Will  not  a  Judg- 
ment based  on  a  verdict  conclude  either  par- 
ty? If  that  verdict  and  Judgment  be  for 
the  defendants,  would  !t  not  effectually  bar 
that  bond,  on  the  principle  of  res  Judicata? 
Could  another  action  or  suit  be  thereafter 
brought  upon  It?  Surely  not  Where,  then, 
Is  the  inadequacy  of  legal  remedy?  Mr. 
Hogg,  In  Equity  Principles  (section  45), 
says:  "Equity  will  never  cancel  or  re- 
scind a  contract,  agreement,  or  other  written 
Instrument  except  upon  some  recognized 
principle  of  Jurisdiction  belonging  to  the 
court  of  chancery.  It  Is  generally  accepted 
doctrine  that  equitable  relief,  for  the  pur- 
pose of  canceling  a  contract  will  not  be 
granted  In  a  case  where  the  Injured  or  de- 
frauded party  has  an  adequate,  certain,  and 
complete  remedy  at  law.  The  usual  In- 
stances wherein  equity  Interposes  here  are 
to  remove  a  cloud  upon  title  to  real  estate; 
to  cancel  deeds  or  other  contracts  because 
of  fraud,  mistake^  undue  Influence,  fraudu- 
lent concealment  Inadequacy  of  considera- 
tion, mental  incapacity  and  Infancy,  and  be- 
crause  of  contracts  obtained  by  persons  in 
confidential  relationship  with  others."  In  Oel- 
rlch  V.  Spain,  15  Wall.  211,  231,  21  L.  Ed. 
43,  45,  It  is  said:  "Where  there  Is  a  com- 
plete remedy  at  law,  a  bill  In  equity  must  be 
dismissed.  This  objection  is  regarded  us  ju- 
risdictional,  and   may    be   enforced   by    the 
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court  sua  spoDte,  though  not  raised  by  the 
pleadings,  nor  suggested  by  counsel."    See 
note,  Kitzmaurlce  v.  Hosier  (Ind.  Sup.)  9  Am. 
St  Rep.  859  (8.  C.  16  N.  B.  175,  19  N.  B.  180). 
Beach,  Mod.  Eq.  Jur.  fi  551,  says:    "The  cases 
in  which  a  court  of  equity  exercises  Its  Juris- 
diction to  decree  the  surrender  and  cancel- 
lation of  written  Instruments  are,  in  gen- 
eral,  where  the  Instrument  has  been  ob- 
tained  by   fraud;    where  a   defense  exists 
which  would  be  cognizable  only  in  a  court 
of  equity;    where  the  instrument  is  nego- 
tiable, and  by  a  transfer  the  transferee  may 
acquire  rights  which  the  present  holder  does 
not  possess;  and  where  the  Instrument  is  a 
cloud  upon  the  title  of  the  plaintiff  to  real 
estate."    In  section  553  Mr.  Beach  further 
says:    "It  is  not  material  uxx>n  the  question 
of  Jurisdiction  that  the  party  seeking  the  re- 
lief has  a  defense  at  law  to  the  instrument 
of  which  he  prays  the  surrender  and  cancel- 
lation.   But,  (HI  the  other  band,  some  cir- 
cumstance in  addition  of  the  allegations  of 
a  defense  must  be  shown.    The  Instrument 
must  have  been  created  or  obtained  by  fraud, 
or  there  must  be  some  danger  that  by  its 
transfer  to  a  bona  flde  holder  the  party  may 
lose  the  benefit  of  his  defense,    or  some 
other  substantial  reason   must  be  assigned 
showing  that  a  defense  at  law  is  not  a  suffi- 
cient protection.    'If,'  say  the  court  of  ap- 
peals of  New  York,  the  mere  fact  that  a 
defense  exists  to  a  written  Instrument  were 
sufficient  to  authorize  an  application  to  a 
court  of  equity  to  decree  its  surrender  and 
cancellation,  it  is  obvious  that  every  contro- 
versy in  which  the  claim  of  either  party  was 
evidenced  by  a  writing  could  be  drawn  to  the 
equity  side  of  the  court,  and  tried  In  the 
mode  provided  for  the  trial  of  equitable  ac- 
tions, instead  of  being  disposed  of  in  the 
ordinary  manner  by  a  Jury."    And,  further, 
the  mere  ordinary  danger  of  losing  evidence, 
common  to  every  case  Involving  questions 
of  fact,  is  not  regarded  as  a  sufficient  ground 
for  the  exercise  of  the  Jurisdiction.    If  It 
were,  every  case  where  a  defense  must  be 
made   would  be  brought  into   equity."    In 
section  552  we  find   Uie  language:    "Some 
special  ground  for  equitable  relief  must  be 
shown,  and  the  mere  fact  that  an  instrument 
ought   not   to   be  ^iforced   is   insufficient, 
standing  alone,  to  Jnstify  a  resort  to  a  court 
of  equity."    Of  course,  if  the  estate  or  inter- 
est is  purely  equitable,  not  legal,  equity  has 
exclusive    Jurisdiction;     for    otherwise    the 
party  would  have  no  relief.    Where  the  right 
Is  legal,   equity  will  not  exercise  Jurisdic- 
tion,   if   the  legal   remedy   is   adequate.    1 
Pom.  Eq.  Jur.  §§  911,  1377. 

These  principles  plainly  require  us  to  r»- 
verse  the  decree  and  dismiss  the  bill  because 
of  want  of  Jurisdiction  In  equity  to  entertain 
It  and,  of  course,  without  prejudice  to  the 
right  of  the  plaintiffs  to  their  defense  at  law. 
It  is  hardly  necessary  to  say  that  this  deci- 
sion shall  not  prejudice  in  any  way  their 
right  of  defense  at  law. 


DENT,  J.     From  the  conclusion  In  this 
case  I  dissent     The  bill.  In  effect  alleges 
that  the  plaintiffs  at  the  Instance  of  the  de- 
fendant bank  entered  into  a  contract  to  com- 
promise an  alleged  defalcation  on  the  part 
of  the  plaintiffs'  principal  to  such  bank;   that 
the  defendant  agreed  that  if  the  plaintiffs 
would  pay  It  W,000  as  a  setUement  It  would 
deliver  up  for  cancellation  the  bond  signed 
by  the  plaintiffs  as  sureties  for  the  default- 
ing cashier,  and  would  not  have  any  litiga- 
tion over  the  matter;   that  plaintiffs  strictly 
complied  with  their  part  of  the  agreement 
but  the  defendants  refused  to  carry  it  out, 
but,  in  fraud  thereof,  instituted  proceedings 
at  law  against  the  plaintiffs,— and  they  ask 
that  their  contract  be  specifically  performed. 
In  short,  their  allegation  Is  that  the  proceed- 
ings at  law  are  in  furtherance  of  the  fraud 
perpetrated  on  plaintiffs  by  withholding  from 
plaintiffs  the  bond  stipulated,  after  plaintiffs 
had  fully   complied  with   tbeh:  part  of  the 
compromise.     This  gives  plaintiffs  undoubt- 
ed right  to  appeal  to  equity,  as  the  remedy  at 
law  Is  wholly  Inadequate:    First  They  bought 
their  peace  at  law,  and  are  entitled  to  it  ac- 
cording to  the  pleadings  and  proofs.     Sec- 
ond. They  had  the  right  to  appeal   to  the 
consciences  of  the  defendant's  officers,  as  they 
are  powerless  to  prove  such  officers'  agency 
to   make  the   compromise,    otherwise    than 
through  themselves,   which  places  plaintiffs 
at  a  great  disadvantage  on  the  trial  in  a 
court  of  law,— even  at  the  mercy  of  the  de- 
fendants.   Third.  The  possession  of  the  bond 
at  law  is  pi-esumptive  evidence  of  the  right 
to  it,  which  must  be  overcome  by  proof,  while 
In  equity  no  such  presumption  arises.     On 
the  contrary,  equity  regards  that  done  which 
should  have  been  done,  and  decrees  cancella- 
tion   accordingly.      Fraudulent   retention    Is 
equivalent  to  fraudulent  procuration.    Fourth. 
Plaintiffs  are  compelled  to  endure  the  bnras- 
ment  the  prolongation,  and  the   uncertala 
vicissitudes  of  a  lawsuit  while  the  defend- 
ants enjoy  the  full  benefit  of  the  fraud  perpo- 
trated  by  them  in  securing  a  compromise  and 
breaking  it  and  have  within  their  power  the 
evidence   on   which   plaintiffs'   right   of  re- 
covery depends.    Fifth.  It  Is  neither  equlfci- 
bie.  Just  nor  right  to  send  plaintiffs  to  a 
court  of  law,  and  thus  aid  the  defendants  in 
the  perpetration  of  their  fraud,  and  throw  on 
plaintiffs  the  great  burden  of  proving  the 
plea  of  covenants  performed  or  accord  and 
satisfaction,  when  the  proof  thereof  is  wholly 
hi  the  breast  of  the  defendants  here,   who 
are  not  parties  to  the  lawsuit  and  yet  the 
real  persons  interested  therein,   and   whom 
plaintiffs  cannot  make  witnesses,  except  by 
placing  themselves  at  their  ra&ecy.    In  chan- 
cery the  corporate  name  represents  the  con- 
sciences of  the  corporate  officers,  while  at 
law  it  is  a  legal  entity,  without  soul  or  con- 
scloice.    In  Story,  Eq.  Jur.  {  728,  it  is  said: 
"Courts  of  equity  ought  not  to  decline  the 
Jurisdiction    for  a   specific  performance  of 
contracts  whenever   the  remedy  at  law  is 
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doubtful  In  Its  nature,  extent,  operation,  or 
adequacy."  "Equity  will  restrain  the  en- 
forcement of  a  legal  claim  where  promises 
have  been  made  to  the  person  legally  liable 
not  to  enforce  it,  on  the  faith  of  which  ol>- 
ligations  baye  been  entered  Into."  HIU. 
InJ.  p.  283,  t  Bd.  OompnHnlsee  are  favored 
and  will  be  enforced  in  equity;  also  con- 
tracts for  the  delivery,  execution,  assign- 
ment, or  cancellation  of  promissory  notes, 
and  for  the  transfer  of  debts  and  claims,  may 
be  enforced  si)eclflcaUy.  22  Am.  &  Eng. 
Enc.  Law,  90S,  1000;  PhlUIpB  t.  Berger,  8 
Barb.  527;  Gottschalk  y.  Stein,  69  Md.  51, 
13  Aa  626;  Shockley  y.  Davis,  17  Ga.  177, 
63  Am.  Dec.  233;  Tattle  y.  Moore,  16  Minn. 
123;  2  Story,  Eq.  Jur.  {{  6&4,  700.  This  is 
not  a  case  where  there  Is  a  mere  defense  of 
£  written  instrument  Involved,  but  is  a  case 
where  the  defendants  are  engaged  In  doing 
the  very  thing  expressly  stipulated  for  a 
valuable  consideratl<m  that  they  would  not 
do;  and  the  suit  brought  by  them  In  the 
name  of  the  bank  is  In  violation  and  fraud  of 
their  express  agreement  not  to  bring  it,  after 
they  have  received  valuable  consideration 
for  not  doing  so,  and  is  therefore  not  subject 
to  the  doctrine  of  concurrent  Jurisdiction. 
The  question  Is  not  as  to  which  court  has 
the  prior  jurisdiction,  but  whether  equity 
has  jurisdiction  to  prevent  the  defendants 
from  doing  what  they  bargained  not  to  do, 
to  the  harassment  and  injury  of  the  plain- 
tiffs. The  court  should  have  either  canceled 
the  contract  or  enforced  It  By  dismissing 
the  suit  the  court  cancels  and  annuls  that 
portion  of  the  contract  wherein  it  was  agreed 
that  there  ttiould  be  no  litigation  between 
the  parties,  and  throws  It  wide  open  for  liti- 
gation, although  it  petmitB  the  defendants 
to  retain  the  full  price  paid  by  the  plaintiffs 
to  secure  their  peace.  Not  only  so,  but  It 
deprives  plaintiffs  of  the  right  to  appeal  to 
the  consciences  of  the  defendants  interested 
In.  but  not  parties  to,  the  lawsuit  and  places 
plaintiffs  at  their  mercy.  In  so  far  as  their 
evidence  may  be  needful  to  establish  the 
compromise,  or  the  terms  thereof,  and  power 
to  malie  It  Under  this  holding,  in  all  cases 
of  concurrent  jurisdiction,  fraud,  by  increas- 
ing fraud,  may  select  its  own  tribunal,  and 
thereby  oust  the  jurisdiction  of  equity.  Such 
determination  may  be  the  law  of  this  case, 
bat  It  Is  contrary  to  equity  and  good  con- 
science. The  jnry-trlal  argument  should  re- 
ceive bnt  little  weight  as  an  issue  out  of 
chancery  may  be  easily  had  In  all  proper 
cases,  and  the  rules  of  equity  as  a  court  of 
conscience  should  be  made  correspondingly 
plastic  that  Justice  may  prevail  over  the 
technical  formalities  of  judicial  procedure. 
Section  4,  c.  131,  Code;  McGregor  v.  Camden, 
47  W.  Va.  200,  34  S.  E.  936;  Alexander  v. 
Davis,  42  W.  Va.  465,  26  S.  E.  291.  The 
whole  frame  and  contents  of  the  bill,  verifled 
by  affidavit  show  that  It  is  an  appeal  to  the 
consciences  of  the  defendants  as  to  facts 
peculiarly  within  their  knowledge,  and  with- 


out which  plaintiffs  are  powerless  to  sustain 
their  defense  in  a  court  of  law,  and  which 
are  necessary  to  substantiate  the  fraud  prac- 
ticed upon  them  In  securing  their  money, 
withholding  the  lK>nd,  and  bringing  suit 
thereon  in  violation  of  express  representa- 
tions and  stipulations  to  the  contrary.  When 
the  defense  is  materially  dependent  on  the 
evidence  of  the  real  plaintiffs,  because  the 
unboiding  rules  of  law  can  afford  no  relief, 
equity  steps  in.  Discovery,  disadvantage  at 
law,  deprivation  of  evidence,  deceit  practiced, 
and  default  of  legal  remedy,  all  call  for 
equitable  interference.  2  Story,  Eq.  Jur. 
{§  690,  696,  690,  700,  705,  716,  877.  882.  The 
equity  of  this  case  is  too  plain  for  further 
comment  It  is  not  though,  an  infringement 
of  the  ordinary  policy  of  the  times  to  sur- 
render the  uneducated  farmer  to  the  pro- 
tecting care  of  the  educated  banker.  The 
law  demands  It  equity  sanctions  it,  and  blind 
Justice  weeps  and  pleads  in  vain.    For— 

"There  is  no  power  in  Venice 
Can  alter  a  decree  established. 
'Twill  be  recorded  for  a  precedent 
And  man;  an  error,  by  the  same  example. 
Will  rash  into  the  state." 


STATE  V   HAGER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  30,  1901.) 

ASSAULT  WITH  INTENT  TO  KILL-INDICT- 
MENT—VBRDICT. 

1.  An  indictment  under  section  9,  c.  152,  Code 
1809,  which  charges  that  the  defendant  "did 
attempt"  to  murder  another,  is  good,  though  it 
does  not  charge  that  the  act  constituting  the 
attempt  was  done  with  intent  to  murder.  The 
word    attempt"  implies  the  "Intent." 

2.  Upon  an  indictment  nnder  section  9,  c.  152, 
Code  1899,  for  attempting  to  commit  murder, 
the  verdict  may  convict  of  an  attempt  to  com- 
mit murder  in  either  the  first  or  second  degree, 
and  the  verdict  not  only  may,  but  must,  specify 
the  degree  of  the  murder  attempted. 

(Syllabus  by  the  Cionrt) 

Error  to  circuit  court  Boone  county;  Jo- 
seph M.  Sanders,  Judge. 

Robert  Hager  was  convicted  of  assault 
with  intent  to  kill,  and  brings  error.  Af- 
firmed. 

S.  C.  Burdette,  for  plaintiff  In  error.  Ed- 
gar P.  Rucker  and  L.  C.  Anderson,  Atty. 
Gen.,  for  the  State. 

BRANNON,  P.  Robert  Hagar  was  con- 
victed by  a  Jury  In  the  circuit  court  of 
Bo(me  county  upon  an  indictment  charging 
that  he  "on  the  9th  day  of  April,  1899,  in  the 
said  county  of  Boone,  being  then  and  there 
armed  with  a  dangerous  and  deadly  weapon, 
to  wit,  a  gun  and  pistol  loaded  with  gun- 
powder and  leaden  bullets,  which  said  gun 
and  pistol  the  said  Robert  Hagnr  in  his 
hands  then  and  there  had  and  held,  in  and 
upon  one  Henry  Ball  an  assault  did  make, 
and  him,  the  said  Henry  Ball,  did  then  and 
there  unlawfully  and  feloniously,  attempt  to 
feloniously,    willfully,    maliciously,    deliber- 


Digitizedby  VjOOQIC 


3M 


40  SOUTHEASTERN  REPOKTEE. 


(W.  Va. 


ately,  and  unlawfully  slay,  kill,  and  murder, 
by  then  and  there  presenting  and  aiming 
Bald  gun  and  pistol  at  tlie  said  Henry  Ball, 
be,  the  said  Henry  Ball,  being  then  and  there 
In  shooting  distance  In  the  range  of  said 
gun  and  pistol,  and  that  the  said  Robert 
Hager  did  then  and  there  feloniously,  will- 
fully, maliciously,  deliberately,  and  unlaw- 
fully discharge  said  gun  and  pistol  so  loaded 
as  aforesaid,  and  presented  and  aimed  at 
the  said  Henry  Ball  as  aforesaid,  but  he,  the 
said  Robert  Hager,  was  then  and  there 
prevented  from  hitting  and  failed  to  bit  the 
said  Henry  Ball,  and  was  prevented  from 
committing  and  failed  to  commit  the  said 
murder.  And  so  the  grand  Jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say  that  the 
-said  Robert  Hager,  In  the  county  aforesaid, 
on  the  day  and  year  aforesaid,  and  in  the 
manner  and  form  aforesaid,  him,  the  said 
Henry  Ball,  did  unlawfully  and  feloniously 
attempt  to  feloniously,  willfully,  malicious- 
ly, deliberately,  and  unlawfully  slay,  kill, 
and  murder,  against  the  peace  and  dignity 
of  the  state."  The  defendant's  demurrer 
and  motion  to  quash  the  Indictment  raise  the 
question  whether  the  Indictment  Is  bad  for 
omitting  to  aver  In  express  terms  that  the 
acts  do»e  in  the  attempt  to  kill  were  done 
with  intent  to  murder.  We  grant,  as  clalm- 
«d  by  counsel  for  the  defendant,  that  to 
constitute  an  attempt  there  must  be  an  In- 
tent to  commit  the  act,  and  some  act  done 
towards  its  consummation  of  such  a  nature 
as  to  constitute  the  attempt  to  commit  the 
offense.  Clark's  Case,  6  Grat  675,  and  Uhl's 
Case,  Id.  70C;  1  McClain,  Or.  Law,  |  222. 
The  better  course  is  to  charge  both  the  in- 
tent and  the  overt  act,  for  both  must  coex- 
ist. 1  McClain,  Cr.  Law,  §  228.  But  the 
authority  last  cited  at  the  same  time  dis- 
tinctly says:  "The  allegation  of  the  attempt 
Implies  the  Intent  to  do  the  act  attempted. 
In  fact,  the  allegation  of  attempt  implies 
Ixrth  the  intent  and  an  actual  offer  to  con- 
summate the  Intent,  and  therefore  such  an 
allegation  has  been  held  in  Itself  sufficient." 
It  is  a  principle  of  pleading  that  whatever 
Is  Included  In  or  necessarily  Implied  from  an 
express  allegation  need  not  be  otherwise 
aven-ed.  "When  we  say  that  a  man  at- 
tempted to  do  a  thing,  we  mean  that  he  in- 
tended to  do  specifically  It,  and  proceeded  a 
certain  way  in  doing  it."  1  Bish.  Cr.  Law,  § 
729.  It  was  held  In  Scott  v.  People,  141  111. 
204,  30  N.  E.  320,  that  where  tiie  statute  uses 
the  word  "intent"  It  Is  necessary  to  charge 
It,  but  otherwise  where  the  statute  uses  the 
word  "attempt,"  only,  as  ours  does.  The 
Indictment  uses  the  word  of  the  statute. 
That  case  held  good  an  indictment  charging 
merely  an  attempt,  and  not  au  Intent.  "It 
seems  Impossible  to  doubt  that  the  only  dis- 
tinction between  an  intent  and  an  attempt 
to  do  a  thing  Is  that  the  former  ImpIIos  pur- 
pose only,  while  tlie  latter  implies  Iiotli  tin- 
purpose  and  an  actual  effort  to  carry  that 
purpose  Into  execution."     Uuglics,  Cr.  Law 


&  Proc.  {  2751.  This  doctrine  Is  sustained 
in  numerous  cases.  Jackson  v.  State,  91 
Ala.  55,  8  South.  773,  24  Am.  St  Rep.  860; 
Prince  v.  State,  35  Ala.  367;  Johnson  v. 
State,  14  Oa.  56.  An  indictment  charging 
that  the  defendant  "unlawfully,  feloniously, 
after  premeditation,  deliberation,  and  of  biB 
malice  aforethought,  did  attempt  to  shoot, 
kill,  and  murder"  was  held  good,  the  court 
saying  that  "an  attempt  to  kill  necessarily 
implies  an  Intent  to  kill."  Felker  t.  State, 
64  Ark.  488, 16  S.  W.  663.  Other  cases  might 
be  cited.    So  the  Indictment  is  good. 

The  Jury  found  Hager  not  guilty  of  an  as- 
sault to  commit  murder  in  the  first  degree, 
but  guilty  of  an  attempt  to  commit  murder 
in  the  second  degree;  and  it  Is  urged  before 
us  that  there  cannot  be  a  conviction  of  an 
attempt  to  commit  murder  in  the  second 
degree,  because  there  can  be  no  attempt 
without  a  previously  formed  design,  with- 
out premeditation  and  deliberation,  elements 
which  are  wanting  In  second  degn^ee  murder 
and  manslaughter.  Our  law  recognizes  two 
degrees  of  murder,  and  I  see  no  reason  why 
there  cannot  be  a  conviction  of  an  attempt 
to  commit  either  murder  in  the  first  or  sec- 
ond degree.  One  Is  punishable  with  death, 
the  other  by  confinement  In  the  penitentiary; 
and  as  the  Code,  in  chapter  152,  {  9,  says 
that  upon  conviction  of  an  attemx>t.  If  the 
offense  attempted  be  punishable  with  death, 
the  person  making  tlie  attempt  shall  be  con- 
fined In  the  penitentiary,  and  If  punishable 
by  confinement  In  the  penitentiary  he  shall  be 
confined  In  Jail,  the  law  would  demand  that 
a  Jury  do  Just  as  the  Jury  did  In  this  case, 
specify  the  degree  of  murder,  as  it  would  be 
Indispensable  to  the  rendition  of  Judgment. 
The  position  of  council  amounts  to  this: 
that  if  a  person  make  an  assault  with  Intent 
to  kill  under  such  circumstances  as  would 
make  the  act.  If  consummated,  murder  In 
the  second  degree,  he  must  go  scot-free,  or 
suffer  for  assault  and  battery  only.  The 
law,  however.  Is  that,  if  the  act  of  attempt 
is  attended  with  such  circumstances  as  would 
make  the  killing.  If  accomplished,  murder 
in  the  second  degree,  the  party  is  guilty  of 
an  attempt  to  commit  murder  of  that  de- 
gree. In  Read's  Case,  22  Grat.  924,  it  was 
held  that  under  the  statute  against  maiming, 
if  the  circumstances  be  such  as  would  make 
the  act,  If  death  ensued,  murder  In  either  de- 
gree, then  shooting  would  be  malicious,  and. 
if  it  would  be  manslaughter,  then  the  shoot- 
ing would  be  unlawful  shooting.  The  same 
test  here  applies.  As  to  assault  with  intent 
to  kill,— which  Is  the  offense  in  this  case.— 1 
McOlain,  Cr.  I^w,  §  274,  says  tliat  "It  must 
apiKjar  that  the  killing,  had  death  resulted, 
would  have  been  murder;  that  is.  the  In- 
tent must  be  such  as  would  involve  malice 
aforethought  had  death  resulted."  The 
same  doctrine  Is  laid  down  In  full  In  3  Am. 
iV:  Eng.  Enc.  Law  (2d  Ed.)  256,  and  note  2. 
where  many  authorities  are  cited. 

These  are  the  only  points  raised  In  the 
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case  by  the  counsel  for  the  prisoner,  and 
the  only  points  arising  on  the  record.  There 
are  Instmctlons  copied  Into  the  record,  but 
there  Is  not  any  bill  of  exceptions  showing 
the  evidence  as  to  the  relerancy  of  the  in- 
stmotlonB;  not  a  show  of  anything  making 
those  Instructions  part  of  the  record  by  bill 
of  ezceptlMis  or  otherwise,  and  tbey  are  not 
part  of  the  record.  Counsel  for  the  pris- 
oner does  not  rely  upon  those  Instructions 
or  refer  to  them.  Therefore  we  atflrm  the 
Judgment 


BENNETT  t.  PIERCE. 

(Snpteme  Court  at  Appeals  of  West  Virginia. 

Dec.  18,  1901.) 

VSSNDOR'S     LIEN— BNFORCBMBMT-COLOR     Or 
TITLB-OUSTER  OF  CO-TBaJANT— AD- 
VERSE POSSESSION. 

1.  In  case  of  a  suit  In  equity  to  enforce  spe- 
cific performance  of  an  executory  contract,  if 
the  title  of  the  rendor  is  questioned  on  reason- 
able ground,  the  veudor  must  show  eood  title; 
but  in  a  suit  to  enforce  a  lien  reserved  in  a  deed 
conveying  the  land  for  purchase  mone;  the  i>ur- 
chaser  must  clearly  show  actual  defect  of  title, 
or  a  suit  pending  or  threatened  involTiug  it,  and 
the  ground  on  which  the  cloud  rests. 

2.  A  deed,  though  void,  is  good  color  of  title 
under  the  statute  of  limitations. 

3.  If  one  coparcener  or  tenant  in  common  con- 
veys the  entire  tract  to  a  stranger,  and  the 
stranger  takes  actual  possession  claiming  the 
whole,  it  is  an  ouster  of  the  other  coparceners 
or  tenants  In  common,  and  the  stranger  s  posses- 
sion is  adversarv  to  them,  and  the  statute  of 
limitations  runs  in  his  favor. 

4.  When  the  period  of  the  statute  of  limita- 
tions as  to  recovery  of  land  has  run  out,  the 
statute  vests  good  title  in  the  occupant  a^inst 
bis  adversary. 

5.  Though,  at  the  date  of  a  conveyance  of 
land  retaining  a  lien  for  purchase  money  the 
title  of  the  grantor  is  defective,  yet  if,  at  the 
time  when  he  asks  a  decree  to  enforce  that  lien 
in  a  suit  brought  for  the  purpose,  the  title  has 
become  good  and  valid,  the  original  defect  of 
title  will  not  debar  the  grantor  from  such  relief. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Barbour  county; 
Jno.  Homer  Holt  Judge. 

Suit  by  Maggie  Bennett  against  W.  N. 
Pierce.  Decree  for  plaintiff,  and  defendant 
appeals.    AfHrmed. 

J.  Hop  Woods,  for  appellant  A.  G.  Day- 
ton and  Fred  O.  Blue,  for  appellee. 

BRANXON,  P.  This  Is  a  chancery  suit  In 
tbe  circuit  court  of  Barbour  county,  brought 
by  Maggie  Bennett  against  W.  N.  Pierce  to 
enforce  a  lien  for  purchase  money  reserved 
in  a  deed  of  conveyance  from  Bennett  to 
Pierce,  resulting  In  a  decree  against  Pierce 
for  the  purchase  money,  and  subjecting  the 
land  to  sale,  from  which  decree  Pierce  ap- 
peals. 

Pierce,  resists  payment  of  the  purchase 
money  on  the  ground  of  defects  in  tbe  title 
to  tbe  land  conferred  by  the  deed  from  Ben- 
nett to  him.  This  case  was  once  befwe  in 
this  court  as  will  be  seen  in  45  W.  Va.  6S4, 
31  &  E.  9T2.    It  was  there  stated  that  two 


of  the  deeds  were  defective  as  to  married 
women,  heirs  of  John  Dalton,  because  of  In- 
snffldent  certificates  of  acknowledgment  As 
to  four  of  the  said  femes— Elizabeth,  Ingaby, 
and  Martha  Dalton,  and  Airy  Barnes— the  de- 
fect alluded  to  has  been  cleared  up,  so  that 
Pierce  can  be  In  no  peril  therefrom.  Eliza- 
beth and  Ingaby  Dalton  have,  by  a  new  deed, 
made  since  the  former  decision  of  this  court 
and  before  the  last  decree  of  the  circuit  court 
cured  the  vice  of  their  former  deed.  Martha 
was  not  an  heir,  but  the  wife  of  an  heir,  and 
Is  dead,  so  that  there  is  no  danger  from  her 
claim.  Airy  Barnes  died  some  6  years  before 
the  decree,  and  her  hnsband  some  14  years 
before,  and  the  statute  of  limitations  vests 
In  Pierce  a  good  title  to  her  Interest  As  to 
Phcel)e  Male,  whose  deed  was  defective  for 
bad  acknowledgment  her  husband  died  over 
14  years  before  the  decree,  and  she  16  years 
before  the  decree,  and  the  statute  of  limita- 
tions cured  Pierce's  title  as  to  her  Interest 
Besides,  persons  purporting  to  be  her  hebrs 
have  since  made  a  deed  curing  her  defective 
deed.  It  is  said  there  is  no  proof  they  are 
such  heirs,  but  the  deed  recites  them  to  be 
such  heirs,  and  there  is  no  proof  to  the  con- 
trary. In  addition  to  all  this,  a  chancery 
salt  In  1888  was  brought  by  J.  A.  pishop, 
to  which  Bllzabeth  Dalton,  Ingaby  Dalton, 
Airy  Barnes,  and  Martha  Dalton  were  par- 
ties, and  the  bdli  alleged  that  R.  C.  Bennett, 
from  whom  Maggie  Bennett  derived  title,  was 
the  owner  of  this  land  by  purchase  from  said 
parties  as  heirs  of  John  Dalton,  charging 
that  all  the  purchase  money  had  been  paid 
by  R.  OL  Bennett  to  them,  and  the  bill  was 
taken  for  confessKd,  and  a  decree  made  upon 
those  allegatl(»is,  afid  R.  C.  Bennett  and 
Maggie  Bennett  were  parties,  and  that  de- 
cree is  res  Judicata  to  show  against  said 
Elizabeth,  Ingaby,  and  Martha,  and  their 
heirs  as  privies  in  estate,  that  they  had  pass- 
ed all  their  title  to  R.  C.  Bennett  There  can- 
not be  any  peril  as  to  the  Interests  of  Eliza- 
beth and  Ingaby  Dalton,  nor  an  to  Martha, 
if  she  had  had  an  Interest  which  in  fact 
she  bad  not  as  an  heir,  only  as  contingent 
doweress  in  a  sixteenth  heir  interest  which 
perished  with  her  death.  By  an  amended  an- 
swer filed  by  Pierce  after  tiie  case  returned 
from  this  court  to  tbe  circuit  court,  he  nam- 
ed all  the  16  children  of  John  Dalton,  and 
showed  that  some  were  dead,  leaving  heirs, 
and  alleged  the  possibility  or  the  probability 
that  some  of  their  interests  had  not  been 
etTectually  passed  to  R.  C.  Bennett  or  Maggie 
Bennett  and  that  Pierce  might  be  in  danger 
therefrom.  That  amended  answer  is  a  la- 
borious eflTort  to  name  very,  very  many  chil- 
dren of  John  Dalton,  the  ancestor,  once  own- 
ing this  land,  and  bis  grandchildren,  the  chil- 
dren of  dead  heirs.  This  answer  attempts 
what  might  be  called  a  labyrinth  of  confusion 
of  title,  demanding  that  Maggie  Bennett  show 
forth  Infallibly  a  perfect  title  through  this 
endless  lineage  or  genealogy,  and  suggesting 
defects  In  deeds  not  brought  forth  before^ 
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Here  come  in  certain  legal  principles  con- 
stituting an  answer  to  all  this  suggestion  of 
defective  title.  Pierce  Is  not  resisting  the 
enfwcement  of  an  executory  contract.  If  lie 
were,  be  might  call  npon  Bennett  to  assume 
the  burden  of  iHrovlng  that  she  had  a  iwrfect 
title.  He  might  successfully  cite  such  cases 
as  Griffin's  Ex'r  y.  Ounnlngham,  19  Grat 
571,  and  Spencer  y.  Sandusky,  46  W.  Va.  582, 
33  S.  E.  221,  and  Parsons  y.  SmlOi,  46  W. 
Va.  728,  34  S.  EL  922,  holding  that  a  pui^ 
chaser  by  executory  contract  will  not  be 
compelled  to  accept  a  doubtful  title,  and  that 
the  vendor  must  remove  clouds  and  show 
good  title.  But  Pierce,  after  having  for  five 
years  possession  under  an  executory  contract, 
with  ample  time  and  opportunity  to  investi- 
gate the  title,  dosed  that  contract  by  accept- 
ing from  Bennett  a  deed  conveying  the  legal 
title,  and  under  these  circumstances  the  bur- 
den of  proof  shifts,  as  to  defects,  from  the 
shoulders  of  the  vendor  to  the  Shoulders  of 
the  vendee.  Before  a  purchaser  who  accepts 
a  deed  conveying  legal  title  can  resist  the 
payment  of  the  purchase  money,  he  must 
show  clearly  that  the  title  is  defective.  He 
cannot  stand  off  and  suggest  doubts,  raise 
shadows,  or  possibilities  of  defects  of  title, 
and  compel  the  grantor  to  clear  them  up. 
He  must  show  defect  of  title  himself.  Pierce 
bad  been  in  possession,  before  this  decree, 
upwards  of  10  years,  without  any  attack 
upon  his  title,  without  molestation  or  dis- 
turbance in  his  actual  possession  and  quiet 
enjoyment,  without  eviction,  or  suit  or  threat 
of  suit  for  eviction.  The  law  says  that  a  pur- 
chaser who  accepts  a  deed  with  warranty 
must  show  tliat  his  title  is  questioned  by  a 
suit  actual  or  threateneB,  or  actual  defect  of 
title,— an  outstanding,  still  subsisting,  adverse 
title.  Kinports  v.  Rawson,  29  W.  Va.  487, 
2  S.  B.  85.  When  we  say  that  the  title  is 
questioned  by  a  threatened  suit,  it  must  be 
specified  what  is  the  ground  of  the  threaten- 
ed suit, — what  is  the  portent  of  danger.  The 
mere  fact  that  some  one  has  asserted  a  claim 
to  the  land,  and  that  such  claim  is  generally 
known,  even.  Is  not  enough,  as  shown  by  the 
authority  Just  cited.  These  principles  are 
laid  down  in  that  case  and  in  Wamsley  v. 
Stalnaker,  24  W.  Va.  214,  and  Heavner  v. 
Morgan,  80  W.  Va.  335,  4  S.  E.  406,  8  Am. 
St  Rep.  55,  and  McOaugherty  v.  Croft,  43 
W.  Va.  272,  27  S.  E.  246.  1  know  it  can  be 
said  in  this  case  that  Maggie  Bennett's  cove- 
nant of  warranty  is  not  good  security,  she 
being  a  married  woman,  and  alleged  to  be 
insolvent;  but  can  a  purchaser  refuse  to  pay 
the  purchase  money  unless  he  shows  the  dan- 
gers as  above  specified?  I  think  not  But 
let  us  say  that  there  could  be  question  about 
this,— though  I  think  there  cannot  be,— what 
then?  I  answer  that  the  statute  of  limita- 
tions beyond  question  amply  protects  PieTC& 
R.  G.  Bennett,  in  February,  1880,  purchased 
the  Interests  of  a  number  of  the  heirs  under 
a  deed  purporting  to  convey  the  legal  title, 
and  then  went  into  actual  possession,  and  in 


the  year  18S4  and  1882  took  deeds  from  other 
heirs,  and  his  claim  was  to  the  whole  tract 
and  all  'the  interest  therein,  and  his  title 
passed  to  Maggie  Bennett  and  from  her  to 
Pierce.  The  Bennetts  had  been  in  possession 
more  than  10  years  before  th«  land  was  sold 
by  them  to  Pierce.  At  any  rate,  there  was 
a  continuous,  open,  notorious,  exclusive,  pos- 
session by  K.  0.  Beimett,  Maggie  Bennett 
and  Pierce  for  more  than  10  years  prior  to 
the  decree.  In  fact  as  Bennett  acquired,  I 
may  say,  all  the  interests  by  deeds  made  in 
1882,  1883,  and  1884,  and  had  exclusive  pos- 
session, their  possession,  tacked  to  four  years 
of  Pierce's  possession,  Hiding  in  1894,  would 
bar  all  the  rights  of  the  heirs,  even  treating 
the  subject  under  the  law  of  adverse  posses- 
sion as  between  tenants  in  common;  for  it  is 
well  settled  that  a  tenant  in  common  or  itar- 
cener  who  occupies  common  property  notori- 
ously as  the  sole  owner,  using  it  exclusively, 
taking  to  his  own  use  the  rents  and  profits. 
or  otherwise  exercising  over  it  such  acts  of 
ownership  as  manifest  unequivocally  inten- 
tion to  claim  exclusive  property  and  disavow 
any  right  in  his  coparceners,  disseises  bis  co- 
parceners, and  that  his  possession  will  be  ad- 
verse to  them.  If  his  intention  is  to  hold 
property  exclusively  as  his  own,  and  his  co- 
parceners have  knowledge  of  such  Intention, 
there  is  a  disseisin,  and  the  possession  is  ad- 
verse. Cooey  V.  Porter,  22  W.  Va.  120;  Jus- 
tice V.  Lawson,  46  W.  Va.  163.  33  S.  E.  102. 
Where  one  coparcener  or  tenant  in  comm  m 
conveys  by  deed  his  interest  to  another, 
though  the  deed  be  Ineffectual  to  pass  the 
legal  title,  though  void,  yet  it  Is  color  of 
title,  and  10  years'  possession  under  It  would 
bar  the  coparcener  or  tenant  rnniring  the 
deed.  Swann  v.  Young,  36  W.  Va.  57,  14  S 
E.  426;  Same  v.  Thayer,  36  W.  Va.  46,  14 
S.  E.  423.  Surely,  such  possession  under 
such  deed  would  be  adverse  to  the  grantor 
making  It  But  as  to  all  these  Dalton  heirs 
we  may  say  that  in  1884  the  possession  of 
the  Bennetts  and  Pierce  tacked  together  had 
barred  their  claim  under  the  law  above  stat- 
ed, because  that  possession  was  for  at  least 
10  years,— from  1884  to  1884,  if  not  from  Feb- 
ruary 18,  1880,  when  R.  O.  Bennett  obtained 
a  deed  for  8^  shares,  exclusive  of  the  rights 
of  anybody,  pxclusive  of  the  rights  of  all  the 
heirs.  By  the  year  1884  the  Bennetts  had 
acquired  all  the  interests,  or  claimed  all  ex- 
clusively; and,  as  all  had  made  deeds,  surely 
we  may  say  that  they  knew  of  the  character 
of  such  claim,— knew  that  Bennett  claimed 
in  exclusion  of  them.  This  knowledge  on 
their  part  that  Bennett  claimed  exclusively, 
and  the  manifest  proposition  that  Bennett  Id- 
tended  so  to  claim,  coupled  with  Bennett's 
possession  and  that  of  Pierce,  show  total 
ouster  of  any  of  those  co-tenants,  and  good 
title  under  the  statute  of  limitations.  As  to 
most  of  these  heirs  the  possessirn  of  the 
Bennetts,  without  borrowing  any  of  Pierce's 
possession  to  help,  has  created  a  bar.  But 
suppose  there  could  be  doubt  about  what  I 
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have  Just  said,— thkt  Is,  that  Jn  18»*  any 
possible  claim  of  any  of  the  heirs  had  been 
lost  nnder  the  statute  of  limitations,— then 
wliat?  I  hold  ttmt  It  is  clear  that  at  the 
date  of  the  decree,  28th  of  Pebmary,  1901, 
Pieroe'9  possession  alone,  'Without  tacking 
possession  before  that  date  held  by  the  Ben- 
netts, would  effectually  bar  all  Dalton's 
heirs.  Suppose  we  say  that  the  Bennetts  had 
not  barred  them  up  to  the  date  of  the  sale 
to  Pierce,  lltt  of  November,  18G0,  or  that 
their  joint  possession  bad  not  perfected  the 
bar  in  1894,  10  years  after  the  date  of  the 
last  deed  to  Bennett,  then  I  hold  that  from 
the  date  of  Bennett's  purchase  of  the  entirety 
to  the  date  of  the  decree  was  more  than  10 
years.  Treating  Bennett  in  the  most  favor- 
able light  for  the  theory  of  a  still  subsisting, 
outstanding  interest  in  some  heirs,— that  Is, 
as  still  a  tenant  in  common,— we  find  Bennett, 
more  than  10  years  before  the  decree,  selling 
to  Pierce  the  entire  tract,  and  we  And  Pierce 
taking  actual  possession,  and  holding  it  more 
than  10  years  before  the  decree,  recognizing 
no  one's  right,  claiming  the  whole.  There 
is  no  intimation  to  the  contrary.  Here  we 
npply  the  well-known  principle  of  law  that 
the  sale  or  conveyance  to  a  stranger  by  one 
tenant  in  common  of  the  entire  estate,  and 
the  grantee  enters  into  possession  under  a 
deed  claiming  title  to  the  entirety,  and  open- 
ly exercises  acts  of  exclusive  ownership, 
works  a  disseisin,  and  makes  the  possession 
of  such  purchaser  adverse  to  his  vendor's 
co-tenants.  Parker  v.  Brast,  45  W.  Va.  399, 
32  S.  E.  289;  1  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  806;  Parker  v.  Proprietors,  37  Am.  Dec. 
121;    Busw.  Adverse  Poss.  f  30. 

It  will  be  said  that  some  of  these  heirs 
were  married  women,  or  Infants,  perhaps. 
We  do  not  know  from  the  record  Just  when 
the  husbands  died,  or,  if  an  heir  died,  wheth- 
er his  children  were  Infants,  and.  If  so,  when 
they  ceased  to  be.  The  answer  I  make  to 
this  suggestion  Is  this:  That,  as  shown 
above.  Pierce  is  holding  nnder  an  executed 
contract,— a  deed,— not  an  executory  contract, 
and  be  holds  the  affirmatlye  on  the  assertion, 
or  rather  the  suggestion,  that  there  are  de- 
fects, and  he  must  prove  every  element  es- 
sential to  establish  that  there  is  an  outstand- 
ing and  still  subsisting  Interest,  not  barred 
by  limitations.  When  one  is  defending  on 
the  statute  of  limitations,  he  must  establish 
the  facts  necessary  to  apply  the  statute. 
But  here  Pierce  alleges  defects,  and  he  ought 
to  show  that  the  married  woman  Is  living,  and 
that  she  Is  still  under  the  saving  of  coverture, 
or.  If  not,  when  the  saving  ceased,  or  In  the 
case  of  an  infant,  he  onght  to  show  the  facts 
necessary  to  apply  the  saving  clause  in  favor 
of  an  Infant;  In  other  words,  he  onght  to 
show  forth  the  facts  to  enable  the  court  to 
sny  that  there  Is  still  an  unbarred  interest. 
He  asserts  the  fact  He  should  show  It- 
show  all  the  facts  necessary  to  show  that 
there  Is  an  actual  defect.  When  we  see  that 
all  danger  from  defective  deeds  has  been  re- 


moved as  to  Elizabeth  Dalton,  Ingaby  Dal- 
ton,  Martha  Dalton,  Airy  Barnes,  and  Phoebe 
Male,  we  cannot  say  that  there  is  any  other 
interest  still  a  valid  and  subsisting  one  to 
endanger  Pierce.  The  Bennetts  and  he  have 
had  undisturbed  peaceable  possession  for  21 
years,  free  from  suit  or  threat  of  suit;  and,  if 
we  could  say  that  there  was  a  cloud.  It  would 
be  of  the  very  remotest  danger.  But  time 
has  dissipated  all  clouds.  Pierce  never  had 
a  moment's  disturbance,  and  therefore  we 
cannot  say  the  statute  has  given  him  repose; 
but  we  can  say  safely  that  the  statute  has 
conferred  upon  him  perfect  title,  and  a  title 
by  limitation  is  as  good  as  a  title  by  perfect 
deed.  Industrial  Co.  v.  Schultz,  43  W.  Va. 
470,  27  S.  B.  2S6;  Adklns  y.  Spurlock,  48 
W.  Va.  139.  33  S.  E.  121.  If  the  tide  by  Um- 
Itatlon  or  otherwise  Is  good  at  the  date  of  the 
decree,  though  not  good  at  the  date  of  the 
institution  of  the  suit  for  purchase  mon- 
ey, that  is  enough.  McCIaugherty  v.  Croft, 
43  W.  Va.  270,  27  S.  B.  248.  All  that  Pierce 
can  demand  Is  good  title.  When  he  filed  his 
first  answer  he  only  asked  that  the  title  be 
made  perfect.  In  addition  to  what  has  been 
said  above  as  to  the  statute  of  limitations, 
and  as  to  the  Bishop  decree  conferring  good 
title,  and  deeds  made  curing  defects,  Bennett 
has,  since  the  former  decision,  taken  great 
pains  to  have  numerous  deeds  made  to  per^ 
feet  the  title.  If  such  deeds  were  necessary; 
but  this  does  not  seem  to  satisfy  Pierce, 
for,  after  bis  first  answer,  asking  only  that 
the  title  might  be  perfected,  and  after  all 
these  steps  had  been  taken  by  Bennett  to 
remove  shadows,— only  shadows  nnder  the 
statute  of  limitations,— Pierce  changed  his 
mind,  and  filed  an  amended  answer,  asking 
that  the  sale  by  Bennett  to  him  be  rescinded, 
and  he  be  decreed  a  repayment  of  the  pur- 
chase money,  and  an  allowance  for  Improve- 
ments, and  that  the  same  be  decreed  a  lien 
upon  the  land,  and  the  land  sold  therefor. 
The  circuit  court  refused  him  this  relief,  and 
decreed  that  be  pay  Mrs.  Bennett  the  balance 
of  the  purchase  money  which  he  contracted 
to  pay.  There  is  no  danger  to  Pierce,  and 
nobody  has  ever  assailed  his  title,  and  nobody 
can  do  so  now.  The  details  of  the  case  show 
this.  I  cannot  enter  into  the  details  as  to 
each  one  of  the  18  Interests,  and  show  that 
they  have  all  vested  In  Pierce,  as  tills  would 
be  toilsome  and  useless,  constituting  no  prece- 
dent for  future  use.  It  would  be  endless.  It 
would  be  entirely  inequitable,  after  21  years 
of  possession  by  the  Bennetts  and  Pierce, 
without  a  single  claim  made  by  any  of  the 
Dalton  heirs  against  the  right  of  Bennett 
or  Pierce,  and  after  Pierce  had  had  peaceable 
possession  and  enjoyment  to  rescind  the  con- 
tract, and  make  Mrs.  Bennett  take  the  land 
back  burdened  with  a  heavy  debt  In  favor 
of  Pierce. 

This  disposes  of  the  whole  case,  so  that 
it  is  hardly  necessary  to  notice  separately 
the  exception  of  Pierce  to  the  commissioner's 
report  on  the  ground  that  be  did  not,  as  re- 
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quired  by  the  decree,  report  the  character 
of  the  estate  of  John  Dalton  vested  In  Mag- 
gie Bennett,  and  what  part  of  such  estate, 
and  the  character  thereof,  was  outstanding, 
and  In  whom  vested.  The  commissioner  sub- 
stantially compiled  with  this  requisition,  re- 
porting that  the  trae  title  was  rested  in  Mag- 
gie Bennett 

We  see  no  reason  to  reverse  the  decree, 
and  It  la  therefore  afiElrmed. 


ROHRBOUGH  ▼,  UNITED  STATES  EXP. 

CO. 

(Supreme  Court  of  Appeals  of  West  Yirginla. 

Not.  23,  1901.) 

TRIAL  BY  COtmT—RBVIBrW—AOBNT— AUTHOR- 
ITY—SUBAGHSN'P— INSTRUCTIONS. 

1.  In  reviewing  a  judgment  in  a  case  tried 
by  the  court  in  lien  of  a  jury,  the  appellate 
court  treats  it  as  a  case  standmg  on  a  demur- 
rer to  the  evidence. 

2.  Where  an  agent  is  commiosioned  to  do  any 
act  nothing  being  said  as  to  the  mode  of  per- 
formance, he  has  an  implied  power  to  perform 
his  duties  in  accordance  with  any  recognized 
usage  or  mode  of  dealing.   . 

3.  An  agent  has  no  power  to  delegate  his 
agency  to  another,  or  to  sublet  it;  but  he  may 
employ  clerics,  whose  acts,  if  done  in  his  name 
and  recognized  by  him,  either  specially  or  ac- 
cording to  his  usual  mode  of  dealing  with  them, 
will  be  regarded  as  his  acts,  and  as  such  binding 
on  the  principai. 

4.  The  powers  of  an  agent  are  to  be  exercised 
for  the  benefit  of  his  iprincipal  only,  and  when 
he  acts  otherwise,  with  tne  knowledge  and 
participation  of  the  person  relying  upon  his  un- 
authorized act  his  principal  is  not  bound  by 
such  act. 

5.  Where  an  agent  of  an  express  company 
intrusts  to  another,  in  the  office  with  him,  but 
not  in  the  employ  of  the  express  company,  the 
transaction  of  its  bnsiness,  under  his  supervision 
and  control,  and  without  the  tcnowledge  of  the 
company,  and  such  employs  of  the  agent  goes 
out  and  solicits  deposits  of  money  with  nim 
in  exchange  for  money  orders  of  the  company, 
and  so  receives  money  and  issues  such  orders 
without  requiring  payment  of  the  usual  fees 
or  charges  upon  such  orders,  and  absconds  with 
the  money,  the  person  making  such  deposit  does 
it  knowing  such  issue  of  orders  is  beyond  the 
powers  of  the  agent  for  whom  such  employ^  pro- 
fesses to  act,  and  he  cannot  recover  from  the 
company  on  the  orders. 

6.  If  an  agent  disregards  specific  instructions 
as  to  the  mode  of  executing  his  powers,  in  re- 
spect to  a  matter  as  to  which  he  is  held  out  to 
the  public  by  his  principal  as  having  full  power 
and  authority,  his  acts  are  nevertheless  binding 
upon  his  principal,  as  regards  third  parties  hav- 
ing no  notice  of  such  instructions. 

(Syllabus  by  the  Court) 

Error  to  circuit  court  Barbour  county; 
J  no.  Homer  Holt  Judge. 

Action  by  A.  F.  Bohrbongh  against  the 
United  States  Express  Company.  Judg- 
ment for  ploJntlff,  and  defendant  brlng^s  er- 
ror.   Reversed. 

A.  O.  Dayton  and  Fred  O.  Blue,  for  plain- 
tiff In  error.  M.  Peck,  for  defendant  in  er- 
ror. 

FOFFENBARGER.  J.  This  is  an  action 
brought  by  A.  F.  Bc^bough   against  the 


United  States  Express  Company  before  a 
Justice  of  the  peace  of  Barbour  county  in 
July,  1898,  for  the  recorery  of  $2(X),  the 
amoimt  of  four  $50  express  money  orders 
alleged  to  have  been  issued  by  said  company 
at  its  office  In  Bellngton,  in  said  county, 
and  ^  protest  fees  on  the  same.  The  sum- 
mons Is  as  follows:  "To  any  Constable  of 
Barbour  County,  Greeting:  You  are  hereby 
commanded,  in  the  name  of  the  state  of 
West  Virginia,  to  summon  the  United  States 
Express  Company  to  appear  before  me,  or 
some  other  justice  of  said  county,  at  my  of- 
fice, In  PhlUppi,  in  Phllippi  district  on  the 
11th  day  of  July,  1898,  at  10  o'clock  a.  m.. 
to  answer  the  complaint  of  A.  F.  Bohrbough 
In  a  civil  action  for  the  recovery  of  money 
due  by  four  express  money  orders,  of  $50 
each,  and  $5  protest  fees.  In  which  the  plain- 
tiff will  demand  Judgment  for  $205.20,  exclu- 
sive of  Interest  and  costs.  Given  under  my 
hand  this  2d  day  of  July,  1898.  W.  G.  Keys, 
J.  P."  On  the  return  day  the  defendant  ap- 
peared specially  and  moved  to  quash  the 
writ  which  motion  was  overruled.  The  case 
was  then  continued  for  one  week,  and  on  the 
18th  day  of  July  the  parties  again  appeared, 
and  the  defendant  filed  pleas,  verified  by  the 
oath  of  its  agent  denying  that  the  <H?ders 
sued  upon  are  the  orders  of  the  defendant. 
After  bearing  the  evidence,  the  Justice  ren- 
dered a  Judgment  in  favor  of  the  plaintiff 
for  $206.30.  The  defendant  appealed,  and 
upon  the  trial  In  the  circuit  court  without  a 
Jury,  the  court  fotmd  for  the  plaintiff,  and 
rendered  Judgment  in  his  favor  for  the  sum 
of  $234.53;  being  the  amount  of  the  judg- 
ment rendered  by  the  Justice,  with  the  in- 
terest and  costs,  until  the  time  the  appeal 
was  taken,  and  damages  as  provided  by 
law,  and  the  costs  In  the  circuit  court  The 
court  having  overruled  the  motion  of  the  de- 
fendant to  set  aside  the  finding  and  Judg- 
ment and  grant  a  new  trial,  the  defendant 
took  a  bin  of  exception,  containing  the  .evi- 
dence as  certified  by  the  court  and  upon  Us 
petition  a  writ  of  error  was  allowed. 

In  Welmer  v.  Rector,  43  W.  Va.  735,  28  S, 
E.  716,  this  court  holds  that  a  misnomer  in  a 
Justice's  summons  is  amendable,  and  is 
waived  and  cured  by  appearance  and  appeal 
in  the  action.  In  Thorn  v.  Thorn,  47  W.  Va. 
4,  34  S.  E.  759,  this  court  decided  that  "an 
appeal  by  a  party  to  a  cause  In  a  Justice's 
court  operates  as  an  appearance,  and  as  a 
general  rule  the  irregularities  in  the  pro- 
ceedings befwe  the  Justice  are  waived  by  an 
appeal."  In  view  of  these  principles,  the 
assignment  of  error  based  upon  the  overrul- 
ing the  motion  to  quash  the  writ  appears  to 
be  not  well  taken. 

The  evidence  shows  that  the  express  com- 
pany had  its  oflSce  In  the  railway  station 
building  at  Bellngton,  and  J.  V.  U  Tbrall 
was  the  agent  of  said  company,  and  also  of 
the  Adams  Express  (Company  and  of  the 
Baltimore  &  Ohio  Railroad  Company  and 
the  West  Virginia  Oentral  &  Pittsburg  Bail- 
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road  Company.  There  were  three  other  men 
working  In  the  office,  Darl  Elliott.  J.  M.  Par- 
sons, and  Scroll.  Scroll  waa  a  tele- 
graph operator  employed  by  the  West  Vir- 
ginia Central  &  Pittsburg  Railroad  Com- 
pany, and  "a  general  helper  In  the  office," 
and  attended  to  the  express  business  for 
Thrall.  He  Issued  money  orders,  and  signed 
Thrall's  name  to  them,  in  the  space  pro- 
vided on  the  orders  for  countersigning  them. 
The  Instructions  and  rules  of  the  company 
required  the  agent,  in  countersigning  money 
orders,  to  subscribe  his  name  personally; 
but  hi  this  Instance  Thrall  had  permitted 
Scroll  to  attend  to  the  business  for  probably 
a  year,  and  to  sign  bis  name.  The  evidence 
does  not  show  that  the  company  bad  any 
knowledge  of  the  fact  that  its  business  was 
being  so  transacted  at  that  place.  On  the 
10th  day  of  June,  1898,  the  plalutiS  depos- 
ited $200  at  the  office  at  Bellngton,  and  took 
the  four  money  orders  in  question  in  lieu 
thereof.  Intending  to  send  them  to  the  bank 
at  Grafton.  Scroll  received  the  money  and 
issued  the  orders,  signing  Thrall's  name. 
Whether  Scroll  ever  put  the  money  into  the 
safe  or  the  money  drawer  of  the  company  Is 
not  known,  but  on  the  next  day  he  disap- 
peared, and  the  money  In  question,  as  well 
as  considerable  other  money  obtained  In  the 
same  way,  disappeared  also.  It  seems  that 
he  reported  about  the  time  he  left  that  the 
office  had  been  robbed.  The  rate  of  charges 
printed  on  each  money  order  was  18  cents, 
making  72  cents  on  the  four  orders  in  ques- 
tion. This  Scroll  did  not  collect,  and  Rohr- 
bougb  says  he  bad  frequently  purchased 
money  orders  there,  and  that  ScroU  had 
never  charged  him  any  fees  on  them.  Upon 
this  state  of  facts,  the  defendant  insists  that 
it  is  not  liable  for  the  amount  claimed  upon 
the  orders,  and  relies  upon  the  principles  of 
law  holding  that  power  conferred  upon  an 
agent  Is  based  upon  the  special  confidence 
or  trust  which  the  principal  has  In  the 
agent's  ability  or  integrity,  and  that  such 
power  or  authority,  express  or  Implied,  can- 
not be  delegated  by  the  agent,  so  as  to  bind 
the  principal.  1  Am.  &  £ng.  Enc.  Law,  972. 
A  further  contention  is  that,  because  the 
fees  were  not  charged  and  collected,  the  act 
of  Scroll  in  issuing  the  orders  was  not  the 
act  of  Thrall,  the  agent,  or  the  act  of  the 
company,  even  If  Thrall  could  have  dele- 
gated his  authority,  and  also  that  the  ex- 
press company  is  not  responsible  for  the  ap- 
pearance of  authority  on  the  part  of  Scroll 
caused  by  Thrall  permitting  him  to  attend 
to  his  business,  for  the  reason  that  the  com- 
pany had  no  notice  of  the  fact  that  be  was 
so  acting.  In  support  of  this,  1  Am.  &  Eng. 
Enc  Law  (2d  Ed.)  900,  is  cited.  Another 
contention  is  that  it  was  the  duty  of  Rohr- 
bongb  to  ascertain  the  extent  <^  the  agent's 
power  and  authority  to  dealing  with  him. 
And,  as  bearing  upon  these  propositions,  a 
number  of  cases  are  cited,  including  Curry  ▼. 
Hale,  15  W.  Va.  867;  Dyer  v.  Duffy,  30  W. 


Va.  148.  19  S.  E.  540;   Rosendorf  v.  Poling, 
48  W.  Va.  — ,  37  S.  E.  555. 

In  reviewing  a  case  tried  by  the  court  lit 
lieu  of  a  jury,  the  appellate  court  treats  it 
as  standing  on  a  demurrer  to  the  evidence. 
State  V.  Miller,  26  W.  Va.  106.  In  deter- 
mining whether  there  is  sufficient  evidence 
to  sustain  the  finding  and  Judgment,  it  be- 
comes necessary  to  ascertain  the  general 
principles  of  law  governing  cases  of  this 
kind.  "An  agent  who  has  a  bare  power  or 
authority  must  execute  It  himself,  and  can 
delegate  his  authority  to  no  other."  1  Am. 
&  Eng.  Enc.  Law,  368.  But  there  Is  another 
principle  of  law  laid  down  in  Titus  v.  Rail- 
road Co.,  46  N.  J.  Law,  388,  which  allows 
some  latitude  to  agents  of  that  class,  and 
materially  qualifies  and  restricts  the  general 
proposition.  Where  a  known  usage  of  trade 
Justifies,  or  necessity  requires,  the  employ- 
meat  of  sut)agents,  such  agents  may  be  em- 
ployed, but  only  to  perform  ministerial  acts. 
The  agent  himself  must  determine  by  his 
own  Judgment  and  discretion  what  should  be 
done,  and  he  may  then  authorize  persons  to 
carry  Into  effect  the  purposes  of  bis  employ- 
ment He  cannot,  however,  turn  his  princi- 
pal's business  over  to  the  Judgment  and 
discretion  of  another,  and  bind  his  principal 
by  the  acts  and  conduct  of  the  latter.  "The 
agent  is  bound  to  follow  faithfully  the  In- 
struction of  his  principal,  and  act  within  the 
scope  of  his  authority."  1  Am.  &  Eng.  Enc. 
Law,  369.  But  this  rule  has  Its  qualifica- 
tion, also.  "Where  a  deviation  from  the 
strict  performance  of  his  authority  is  due  to 
necessity  or  unforeseen  emergencies,  which 
are  themselves  not  due  to  the  agent's  de- 
fault," the  rule  must  yield.  And  "where  the 
agent  Is  commissioned  to  do  any  act,  nothing 
being  said  as  to  the  mode  of  performance,  he 
will  have  an  Implied  power  to  perform  his 
duties  in  accordance  with  any  recognized 
usage  or  mode  of  dealing."  1  Am.  &  Eng. 
Enc.  Law,  370,  371.  This  court  lays  down 
the  following  proposition  with  reference 'to 
insurance  agents,  whose  duties  are  very  sim- 
ilar to  those  of  express  companies,  in  point  7 
of  the  syllabus  in  Deitz  v.  Insurance  Co.,  33 
W.  Va.  526,  11  S.  E.  50,  25  Am.  St.  Rep.  908: 
"No  iusiirauce  agemt  can  be  expected  by 
his  company  to  attend  to  all  the  details  of 
his  business  in  person.  The  company  must 
and  should  be  construed  to  anticipate  the 
employment  of  clerks  to  attend  to  the  office 
when  the  agent  Is  absent  or  sick.  When  the 
agent's  clerk  is  authorized  and  intrusted  to 
examine  property  and  write  out  a  policy 
thereon,  bis  contract  and  knowledge  are  the 
contract  and  knowledge  of  the  agent,  and 
any  accidental  mistake  which  he  may  make 
Is  the  mistake  of  the  agent,  and  will  be  cor- 
rected in  a  court  of  law  in  an  action  <m  the 
policy."  A  general  proposition  of  law  laid 
down  In  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
978,  and  well  supported  by  decided  cases,  is 
that  "When  an  agent  is  engaged  to  perform 
acts  of  a  purely  ministerial  or  mechanical 
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cburacter,  or  acts  which  do  not  call  for  the 
exercise  of  Judgment,  discretion,  or  skill,  In 
respect  to  acts  other  than  such  as  are  min- 
isterial, he  may  authorize  another  to  per- 
form them."  At  page  978  It  Is  said:  "The 
same  principle  is  applicable  in  cases  of 
agents  empowered  to  execute  bills  of  ex- 
change, to  sign  subscription  papers,  to  slg^n 
Insurance  policies,  to  contract  risks,  to  de- 
liver policies  and  roiewals,  to  collect  pre- 
miums, and  to  glTe  security  therefor."  This 
is  supported  by  Sayre  v.  Nichols,  7  Cal.  636, 
68  Am.  Dec.  280;  Lingenfelter  y.  Insurance 
Co.,  19  Mo.  App.  252.  In  the  latter  case  the 
court  decided  that:  "An  agent  has  no  power 
to  delegate  his  agency  to  another,  or  to  sab- 
let  It.  But  he  may  employ  clerks  and  snb- 
agents,  whose  acts,  If  done  In  his  name  and 
recognized  by  him,  either  specially  or  accord- 
ing to  his  usual  mode  of  dealing  with  them, 
will  be  regarded  as  his  acts,  and  as  snch 
binding  on  the' principal."  The  transaction 
out  of  which  this  case  grows  is  more  In  the 
nature  of  banking  business  than  express 
business,  although  It  is  extensively  done  by 
express  companies.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Southern  Exp.  Co.,  23  Am.  &  Eng.  R. 
R.  Gas.  572  (s.  c.  117  U.  S.  1,  6  Sup.  Ct  642, 
628,  29  L.  Ed.  791).  In  view  of  this,  the 
genera]  principle  announced  In  1  Am.  &  Ihig. 
Enc.  Law  (2d  Ed.),  Is  clearly  applicable  to 
this  case. 

The  express  company  had  another  agent, 
whose  duty  It  was  to  travel  over  a  certain 
territory,  and  inspect  all  the  offices  of  the 
company  in  said  territory,  and  check  up  the 
books  and  accounts  of  the  agents.  This  man 
had  from  time  to  time  inspected  the  Beling- 
ton  office.  He  must  have  known  that  Thrall, 
being  the  agent  of  another  express  company 
and  two  railroad  companies,  and  having 
three  other  persons  In  the  office,  would  And 
It  necessary  to  Intrust  the  transaction  of 
more  or  less  of  the  business  to  persons  other 
thap  himself.  The  employment  of  clerks 
and  assistants  onder  such  conditions  and  cir- 
cumstances Is  usual,  and  seems  to  be  nec- 
essary. Scroll  was  acting  In  the  presence  and 
under  the  very  eye  of  the  duly-appointed 
agent.  He  was  In  the  office  of  the  agent, 
transacting  the  business  of  the  company. 
He  did  this  for  a  year  or  more.  Thrall  him- 
self doing  very  little  of  the  business.  In  ob- 
taining the  four  money  orders  In  question, 
Rohrbough  simply  transacted  business  In  that 
office  as  he  had  done  on  several  prior  occa^ 
sions.  Aside  from  the  fact  that  he  paid  no 
fees,  as  he  ought  to  have  done,  and  as  be 
must  have  known  he  should  have  done,  there 
Is  nothing  In  the  circumstances  and  facts  of 
the  case  calculated  to  suggest  to  him  that 
there  was  anything  Irregular  or  unusual  in 
the  mode  of  transacting  business  In  that  of- 
fice. It  Is  true  that  the  company  reposed  Its 
confidence  and  trust  In  Thrall,  the  agent,  and 
had  nothing  to  do  directly  with  Scroll,  bat 
the  agent  In  charge  of  the  office  of  the  com- 
pany permitted  these  orders  to  go  out  In  ex- 


change for  Rohrbongh's  money.  Thrall  had 
not  abandoned  the  office  or  bis  agency.  He 
was  still  in  charge,  and  to  all  appearances 
the  business  of  the  company  was  conducted 
In  obedience  to  his  Judgment,  discretion,  and 
control,  bat  executed  In  its  details  In  a  min- 
isterial way  by  an  assistant.  Just  as  Is  usual 
in  any  other  office  In  which  considerable  busi- 
ness Is  done.  The  order  says  on  its  face  that  it 
must  be  countersigned  by  the  agent,  but  not 
that  he  shall  sign  his  name  personally.  That 
direction  Is  contained  tn  a  set  of  rules  fur- 
nished the  agents  by  the  company,  which  are 
not  made  public,  and  of  which  parties  dealing 
with  them  have  no  notice.  Moreover,  they 
relate  not  to  what  the  agents  may  do,  bat 
how  they  may  execute  their  powers.  If  they 
related  to  the  extent  of  the  powers  or  au- 
thority of  the  agent  to  contract,  the  ques- 
tion would  be  a  more  serious  one.  The  com- 
pany had  put  Thrall  In  control  of  Its  busi- 
ness, and  held  him  oat  to  the  public  as  its 
agent,  clothed  with  all  the  authority  usually 
pertaining  to  such  agencies,  and  without 
notifying  the  public  In  any  way  that  It  re- 
quired him  to  personally  sign  his  name  to 
the  orders;  and  Rohrbough  had  no  notice 
of  the  requirement  "A  principal  Is  bound  by 
the  acts  of  the  agent,  whethw  general  or 
special,  within  the  authority  he  has  actually 
given  blm,  which  Includes  not  only  the  pre- 
cise act  which  he  expressly  authorizes  him  to 
do,  bat  also  whatever  osually  belongs  to  the 
doing  of  It,  or  Is  necessary  to  Its  perform- 
ance. Beyond  that,  he  Is  bonnd  by  the  acts 
of  the  agent  within  the  apparent  authority 
which  the  principal  himself  knowingly  per- 
mits the  agent  to  assume,  or  which  he  holds 
the  agent  out  to  the  public  as  possessing." 
1  Am.  &  Bug.  Enc.  Law  (2d  Ed.)  988.  The 
company  did  not  specifically  hold  Thrall  out 
to  the  public  as  having  authority  to  allow 
another  person  to  sign  his  name  to  the  or- 
ders; but  it  did  so  hold  him  out  as  having 
authority  to  Issue  the  orders,  and  that  In- 
cludes countersigning  them,  and  did  not 
make  public  the  specific  Instruction  to  per- 
sonally sign  them.  If  an  agent  disregards 
specific  Instructions  as  to  the  mode  of  exe- 
cuting his  pow«rs,  his  acts  are  nevertheless 
binding  tipon  his  principal,  as  regards  third 
parties  having  no  notice  of  such  instructions. 
1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  994;  Ed- 
wards V.  ShafTer,  49  Barb.  291;  Engine  Co. 
V.  Davis,  5  Houst  192.  So,  if  the  case  tam- 
ed solely  upon  the  failure  of  Thrall  to  per- 
sonally sign  the  orders,  and  his  permitting 
Scroll  to  sign  his  name  and  to  do  the  other 
ministerial  acts  of  receiving  the  money  and 
Issuing  the  orders,  the  case  would  be  for  the 
plalnuer. 

There  are,  however,  other  facts  to  be  con- 
sidered. Rohrbough  says  Scroll  charged  him 
no  fees  on  the  money  orders,  and  that  he  had 
been  in  the  habit  of  obtaining  them  at  that 
office  from  Scroll  without  paying  feea  He 
was  a  merchant  and  deputy  sheriff  of  the 
county,   and  did   his  banking  boslness  at 
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Grafton,  and  sent  bla  remittances  there  In 
the  form  of  United  States  Express  money 
orders.  He  further  saya  Scroll  had  been  In 
the  habit  of  coming  to  him  and  asfcing  him 
to  send  hla  money  in  that  way,  and,  when- 
ever he  wanted  to  send  money  to  the  bank, 
to  give  It  to  him  (Scroll),  and  take  an  express 
money  order  for  It  Scroll  did  this  on  sev- 
eral occasions,  and  Just  before  the  orders 
In  question  were  Issned,— probably  the  day 
before,— Scroll  went  to  Rohrbough  and  asked 
him  what  amount  of  money  orders  he  coald 
take,  and  was  informed  that  he  could  take 
$385  worth.  On  the  next  morning  Rohrbough 
went  to  the  office  and  obtained  the  orders 
sued  on  here,  but  as  to  the  other  $186  the 
evidence  is  not  clear.  Whether  orders  for 
that  sam  woe  issued  does  not  appear,  but 
it  is  referred  to  in  that  connection  in  the 
evidence.  CJounsel  for  plaintiff  in  error  in- 
sist that,  as  this  transaction  was  not  for 
the  benefit  of  the  company,— no  fees  having 
been  paid,— the  act  Is  not  binding  upon  the 
company,  and  would  not  have  been  If  it  had 
been  performed  by  Thrall  himself,  the  duly- 
appointed  agent  of  the  company.  In  this 
connection,  Stainback  v.  Bank,  11  Orat  2K9, 
and  other  similar  cases,  are  relied  upon,  but 
they  are  not  exactly  In  point.  In  Stainback 
V.  Bank  the  agent  had  a  power  of  attorney 
to  draw.  Indorse,  accept  bills,  and  to  make 
and  Indorse  notes  negotiable  at  a  particular 
bank,  in  the  name  of  his  principal;  and,  hav- 
ing such  authority,  he  indorsed  a  bill  in  the 
name  of  his  i^ncipal  for  the  benefit  of  him- 
self. In  Bank  y.  Aymar,  3  Hill,  262,  the 
agent,  having  power  to  Indorse  promissory 
notes,  bills  of  exchange,  and  drafts  for  hla 
principal.  Indorsed  notes  for  the  accommoda- 
tion of  another  firm.  In  Stalner  v.  Tysen,  3 
Hill,  279,  the  agent  had  authority  to  draw 
and  Indorse  checks,  notes,  and  bills  of  ex- 
change In  the  name  of  his  principal,  but 
made  and  delivered  the  note  In  question  in 
the  name  of  his  principal  In  compromise  and 
satisfaction  «f  a  debt  of  his  own.  The  cases, 
therefore,  are  very  different  from  the  one 
under  consideration.  There  is  a  general 
ivlnclple  of  law,  however,  which  requires  the 
act  of  the  agent  to  be  for  the  benefit  of  his 
IirinclpaL  1  Am.  ft  Eng.  Snc.  Law  (2d  Bd.) 
1032,  1084.  In  Bxpress  Go.  v.  Trego,  35  Md. 
47,  the  court  said:  "It  is  a  universal  prin- 
ciple In  the  law  of  agency  that  the  powers 
of  the  agent  are  to  be  exercised  for  the  bene- 
fit of  the  principal  only,  and  not  of  the  agent 
or  third  parties.  A  power  to  do  all  acts  that 
the  principal  could  do,  or  all  acts  of  a  cer- 
tain description,  for  and  in  the  name  of  the 
principal,  is  limited  to  the  doing  of  them  for 
the  use  and  benefit  of  the  principal  only,— 
as  much  as  If  it  were  so  expressed."  But  the 
circumstances  of  that  case  are  very  different 
from  those  of  the  case  In  hand.  The  point 
settled  there  was  that  an  agent  of  the  com- 
pany has  no  right  to  engage  In  and  carry  on 
a  business  In  competition  with  that  which  he 
had  been  employed  to  foster  and  promote. 
40  S.E.— 26 


However,  Rohrbough  did  not  put  himself 
within  the  condition  necessary  to  establish 
a  duty  or  obligation  on  the  part  of  the  com- 
pany toward  him.  Why  should  It  transmit 
his  money  to  Grafton,  taldng  the  rl^k  of  loss, 
without  any  compensation  whatever?  The 
fact  that  such  orders  had  been  Issued  to  him 
without  the  payment  of  fees,  and  the  further 
fact  that  Scroll  was  In  the  habit  of  coming 
to  him  and  Inviting  him  to  turn  his  money 
oy«:  to  him  In  exchange  for  such  orders,  are 
circumstances  well  calculated  to  Impress  up* 
on  him  the  fact  that  Scroll,  in  some  way  or 
by  some  means,  was  transacting  that  busi- 
ness, not  In  the  Interest  of  the  company,  but 
In  the  Interest  of  himself  or  some  other  per- 
son. It  must  have  been  apparent  to  him  that 
the  agent  had  no  authority  to  make  such  a 
contract  on  behalf  of  his  principal.  The  ex- 
press company,  like  every  other  business  In- 
stitution, takes  upon  itself  risks  and  responsi- 
bilities, not  for  the  mere  accommodation  of 
the  people,  but  for  profit,  and  that  profit 
arises  from  Its  charges  for  transporting  such 
articles  as  are  committed  to  it  for  that  pur- 
pose. In  issuing  orders  purporting  to  bind 
the  company  to  transport  money,  without  re- 
ceiving or  charging  any  compensation  for 
the  service,  the  agent  (and  the  act  of  Scroll 
was  the  act  of  the  agant.  If  he  authorized 
It),  with  the  knowledge  of  Rohrbough,  acted 
In  excess  of  his  authority  and  beyond  its 
scope.  If  Rohrbough  had  not  been  a  party 
to  the  transaction,  and  had  not  known  that 
the  agent  was  acting  In  excess  of  his  powers, 
he  might  hold  the  company  responsible  to 
him.  But  he  was  a  par^  to  it,  and  did 
know  of  the  failure  of  the  agent  to  act  with- 
in the  limits  of  his  powers.  Had  these  or- 
ders passed  Into  the  hands  of  a  third  party 
who  knew  nothing  of  these  circumstances, 
the  case  would  be  on  a  different  footing;  but 
It  comes  here  as  a  matt»  between  the  orig- 
inal parties,  and  must  be  settled  upon  the 
principles  of  law  governing  their  conduct, 
and  fixing  the  status  of  the  matter  between 
them.  As  has  been  Intimated,  Rohrlraugh 
had  knowledge  of  conduct  on  the  part  of 
Scroll  which  was  well  calculated  to  arouse 
a  suspicion  on  the  part  of  any  ordinarily 
prudent  man,  and  sufficient  to  deter  him 
from  transacting  any  business  with  him.  He 
must  have  regarded  as  unusual,  and  as  im- 
porting Infidelity  to  the  company,  the  con- 
duct of  Scroll  in  coming  to  him  repeatedly 
and  soliciting  him  to  turn  over  money  to  him 
in  exchange  for  ordMV  of  tlie  company,  with- 
out requiring  payment  of  the  ordinary  char> 
ges  Oiereon.  It  does  not  appear  that  Thrall, 
the  agent,  knew  anything  of  this  misconduct 
on  the  part  of  Scroll,  and  Rohrbough  seems 
to  be  the  only  one  of  the  Interested  parties 
who  did  know  anything  about  It. 

For  these  reasons,  the  judgment  of  the  cir- 
cuit court  is  erroneous.  The  evidence  Is  not 
sufilclent  to  sustain  Its  finding  and  judgment, 
and,  as  the  principles  governing  cases  which 
stand  In  this  court  on  demurrer  to  evidence 
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apply  here,  the  judsmcnt  mnst  be  reversed, 
and  judgraoit  for  the  det«idant  must  be  en- 
tered. 

BRANf{ON,  P.    I  do  not  think  that  the 
company  is -bound  for  Scroll's  acta 


EDOBLIi  et  aL  t.  SMITH  et  aL 

(Supreme  Court  of  Appeals  of  West  VirglniB. 

Not.  80,  1901.) 

BILL   IS   EQinrr— AHBNDMSNT— DBPOSITTONS 

— <3ANCELLATI0N  OF  DEBD— FRAUDULENT 

CONYBTANCB-LA.CHBS. 

1.  A  bin  In  chancery  cannot  be  so  amended 
as  to  introduce  new  matter,  and  entirely  chans^ 
the  original  purpose  of  the  suit,  and  have  relief 
upon  a  different  ground. 

2.  Depositions  proving  matters  not  in  an  orig> 
inal  bill  when  taken,  cannot  be  read  to  support 
sabstantive  matters  in  an  amended  bill  after- 
wards filed;  and  a  decree  based  on  such  amend- 
ed bill,  supported  by  only  such  depositions  pre- 
Tiously  taken,  is  erroneous. 

3.  When  an  original  bill  shows  a  case  where- 
in there  can  be  no  relief  because  it  is  based 
on  and  grows  out  of  a  conveyance  fraudulent 
as  to  creditors,  no  amended  bill  is  allowable  to 
the  guilty  plaintiff. 

4.  A  suit  in  equity  cannot  be  maintained  to 
cancel  a  deed  made  to  hinder,  delay,  or  defraud 
creditors,  though  grantor  and  grantee  are  equal- 
ly guilty ;  and  equity  will  take  no  step  to  help 
either,  but  will  leave  ^em  where  they  placed 
themselves,  under  the  maxim,  "In  pari  delicto 
potior  est  conditio  defendentis." 

5.  To  make  a  conveyance  fraudulent  as  to 
creditors,  it  is  not  necessary  that  the  intent 
be  to  entirely  defraud  them  out  of  their  debts. 
If  the  intent  is  to  either  hinder  or  delay  them, 
or  defraud  them,  by  a  conveyance  which  places 
an  obstacle  in  the  way  of  the  prosecution  of 
their  legal  remedies,  it  is  void  under  the  statute 
against  fraudulent  conveyances. 

6.  A  conveyance  by  a  debtor  to  secure  his 
property  from  immediate  subjection  to  debts  of 
creditors  is  a  fraudulent  act  on  his  part,  and 
as  to  him  void  as  against  them,  though  honestly 
made,  the  debtor  intending  that  his  creditors 
shall  he  ultimately  paid. 

7.  To  set  aside  a  deed  for  fraud,  suit  must 
be  brought  without  unreasonable  delay  after  dis- 
covery. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Wetzel  county; 
Q.  W.  Farr,  Judge. 

BUI  by  Daniel  Edgell  and  others  against 
L.  L.  Smith  and  others.  Judgment  for  com- 
plainants, and  li.  L.  and  H.  L.  Smith  appeal. 
Reversed. 

Wiley  &  Kelfer,  for  appellants.  Mclntlre 
&  Mclntlre,  for  appellees. 

BRANNON,  P.  Daniel  EdgeU  and  others, 
as  heirs  of  Pinkney  BMgell,  exhibited  a  bill 
in  equity  In  the  circuit  court  of  Wetzel  coun- 
ty against  L.  L.  Smith  and  H.  It,  Smith,  her 
husband,  and  others,  stating  that  on  the 
6th  day  of  August,  1890,  "the  said  Pinkney 
Edgell  was  indebted  to  various  persons  in 
small  sums  of  money,  and,  being  seized  of 
a  tract  of  land  lying  in  Grant  district  of  said 
county,  containing  42  acres,  more  or  less,  he 
was  persuaded  by  the  defiendants  L.  L.  Smith 
And  H.  L.  Smith  to  convey  said  tract  of  land 


to  li.  L.  Smith  until  he  could  arrange  with 
his  creditors;  that  on  the  5th  day  of  August, 
1890,  the  said  Pinkney  EdgeU,  at  the  instance 
and  request  of  H.  L.  Smith  and  L.  L.  Smith, 
did,  without  any  consideration  whatever,  con- 
vey to  L.  L.  Smith,  wife  of  H.  L.  Smith. 
said  42  acres  of  land;  that  at  the  time  of 
such  conveyance  It  was  understood  between 
the  said  Pinkney  Edgell  and  defendants 
Smith  that  L.  L.  Smith  and  her  husband  were 
to  reconvey  to  the  said  Pinkney  Edgell  upon 
the  same  conditions,  with  the  same  cove- 
nants, and  without  any  reservation  whatever, 
the  said  42  acres  of  land,  whenever  she 
should  be  requested  thereafter  by  said  Pink- 
ney Edgell;  that  after  said  Pinkney  EdgeU 
had  arranged  with  his  creditors,  he  did  re- 
quest said  L.  L.  Smith  and  H.  L.  Smith  to 
reconvey  said  land  to  him,  and  that  on  the 
12th  day  of  March,  1891,  U  L.  Smith  and  H. 
L.  Smith  did  execute  to  said  Pinkney  EMgell 
a  deed  for  said  42  acres  of  land,  but,  without 
deUvering  said  deed  to  Pinkney  EdgeU,  sent 
the  same  to  the  clerk  of  the  county  court 
for  recordation,  and  that  the  same  was  re- 
corded."  Both  said  deeds  stated  the  consid- 
eration as  $350,  and  acknowledged  the  pay- 
ment thereof.  The  blU  alleged  that  the  state- 
ment of  the  consideration  in  both  deeds  was 
false,  and  that  no  consideration  was  ever 
paid  by  L.  L.  Smith  to  EdgeU,  and  that  E)dgeU 
never  paid  !>,  L.  Smith  any  consideration 
whatever,  and  that  during  all  the  time  L.  L. 
Smith  held  title  Pinkney  Edgell  held  posses- 
sion of  the  land,  and  that  £>.  L.  Smith  had 
never  had  control  of  It  The  bill  farther 
stated  that  L.  L.  Smith  and  H.  L.  Smith, 
"for  the  purpose  of  defrauding  Pinkney  Ed- 
geU and  his  said  children,  did,  without  bis 
knowledge,  reserve  by  a  clause  In  said  deed 
of  conveyance  aU  oU,  gas,  and  coal  privi- 
leges, which  she  now  attempts  to  hold  as 
against  his  heirs  at  law."  The  bUl  farther 
shows  that  afterwards  -Phakney  Edgell  con- 
veyed to  Selects  Edgell,  his  daughter,  the 
said  land,  reserving  the  M,  gas,  and  coal; 
and  that  later  said  Selecta  EdgeU  and  her 
husband,  Samuel  Edgell,  conveyed  the  same 
land  to  the  said  H.  Ll  Smith,  reserving  the 
oU,  gas,  and  coal.  The  bUl  further  stated 
that  the  Smiths  had  leased  the  land  to  the 
South  Penn  Oil  Company  for  oil  and  gas 
purposes,  which  had  bored  two  oU  wells  on 
the  land,  and  produced  large  quantities  of  <A\ 
therefrom,  and  that  one-eighth  of  It— the  roy- 
alty oil— was  being  credited  to  L.  L.  Smith. 
The  blU,  thus  charging  that  the  conveyance 
from  Pinkney  EdgeU  to  L.  I<.  Smith,  as  well 
as  that  from  L>.  L.  Smith  and  H.  L.  Smith 
to  Pinkney  EdgeU,  was  void  for  want  of 
consideration,  and  that  the  reservation  In  the 
deed  of  L.  L.  Smith  and  H.  L.  Smith  to  Ed- 
gell of  the  oil,  gas,  and  coal  was  made  with- 
out the  knowledge  or  consent  of  said  Edgell 
tor  the  purpose  of  d^raudlng  Pinkney  Ed- 
geU, prayed  that  both  deeds  be  decreed  null 
and  void,  and  be  set  aside,  and  that  the 
oil  company  be  restrained  from  deUverlng  t<f 
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L.  L.  Smltb  any  oil.  A  great  many  deposi- 
tions were  taken  on  botb  sides;  the  defend- 
ants Smith  and  wife  haring  answered,  deny- 
ing all  the  material  allegations  of  said  bill, 
and  ayerrlng  that  the  said  conveyance  from 
Plnkney  Edgell  to  Lk  h.  Smltb  was  an  abso- 
lute conreyance  in  good  faith,  and  that  the 
clause  Inserted  tc  the  deed  of  the  Smiths  to 
Plnkney  Edgell  was  Inserted  with  the  full 
knowledge  and  consent  of  Plnkney  Edgell. 
In  short,  the  answer  denied  all  charges  of 
fraud  In  the  bill.  After  all  the  depositions 
had  been  taken,  some  two  years  after  the 
Institution  of  the  suit  the  plaintiffs,  without 
leave  of  court,  filed  In  the  clerk's  ofiSce  an 
amended  bill.  In  which  they  alleged  that  the 
conveyance  from  Plnkney  Edgell  to  I*  L. 
Smith  was  In  truth  made  when  Plnkney 
Edgell  was  being  pressed  by  his  creditors, 
and  had  no  means  to  pay  them,  and  that 
he  was  persuaded  by  the  said  Smiths  to 
make  It  with  the  promise  and  understanding 
that  they  would  furnish  him  with  money  to 
liquidate  his  Indebtedness,  and  that  when  his 
creditors  should  be  fully  paid,  and  he  had  re- 
funded to  them  the  money  furnished  Edgell 
for  paying  his  creditors,  then  they,  the  said 
Smiths,  would,  upon  request,  reconvey  the 
land  to  Plnkney  Edgell  without  any  reserva- 
tions; and  that  there  was  no  other  consid- 
eration for  the  conveyance.  The  amended 
bill  denied  that  the  Smiths  had  complied  with 
tbelr  promise  to  furnish  money  with  which 
to  pay  Edgell's  debts,  and  repeated  the  charge 
of  the  original  bill  tlmt  the  clause  reserving 
oil,  gas,  and  coal  In  the  reconveyance  of  the 
land  from  the  Smiths  to  Edgell  was  Inserted 
therein  without  consideration,  or  the  consent 
or  knowledge  of  Edgell,  with  Intent  to  de- 
frand  him  of  said  minerals.  The  decree  of 
the  circuit  court  was  that  the  conveyance 
from  Edgell  to  Mrs.  L.  L.  Smith  was  In  fact 
but  a  mortgage  to  secure  L.  U  Smith  a  loan 
of  money,  and  not  an  absolute  conveyance, 
and  that  the  money  had  been  paid  back  to 
Mrs.  Smith;  and  that  Plnkney  Edgell  was 
entitled  to  have  the  land  reconveyed  to  him. 
wltbont  reservation.  In  his  lifetime,  and  died 
the  owner  of  the  oil,  gas,  and  coal;  and  that 
his  heirs  were  entitled  to  the  oil  and  gas, 
subject  to  the  rights  of  the  South  Penn  Oil 
Company;  and  that  the  reservation  of  the 
said  minerals  In  the  deed  reconveying  the 
land  from  the  Smiths  to  Edgell  was  void, 
and  that  same  be  canceled.  From  said  de- 
cree L.  li.  Smith  and  H.  L.  Smith  appeal. 

This  decree  Is  based  solely  upon  the  amend- 
ed bill,  because  there  Is  not  In  the  original 
bni  a  word  of  allegation  that  the  deed  from 
Plnkney  Edgell  to  L.  L.  Smith  was  only  as 
security  for  a  loan.  This  inevitably  presents 
tbe  question  whether  that  decree  can  stand 
upon  tbe  amended  bill.  It  cannot,  for  two 
reasons.  The  first  reason  Is  that  It  Is  a  de- 
parture from  tbe  original  bill,  presenting  a 
theory  of  relief  different  from,  distinct  from, 
not  germane  to,  the  allegations  of  tbe  orlg- 
InaL    The  original  bill  calls  for  relief  upon 


the  theory  that  the  conveyance  was  made  to 
shield  the  property  from  creditors  with  the 
promise  from  the  Smiths  that  It  would  be  re- 
conveyed  to  Edgell  after  settlement  with 
creditors,  and  It  averred  that  the  Smiths  paid 
no  money  whatever,  and  it  did  not  hint  that 
they  were  to  furnish  any  money  as  a  loan. 
It  set  up  that  It  was  a  conveyance  upon  a 
secret  trust  of  reconveyance,  made  solely  to 
save  the  land  from  creditors,  utterly  denying 
that  it  was  upon  any  money  consideration 
or  loan  from  the  Smiths.  The  amended  bill 
states  that  It  was  made  simply  to  secure  a 
loan,— a  silent  mortgage.  The  two  bills  are 
inconsistent  with  each  other.  In  Bird  v. 
Stout,  40  W.  Va.  43,  20  S.  E.  852,  this  court 
held:  "An  amended  bill  must  not  Introduce 
another  and  different  cause  of  suit  from  that 
of  the  original  bill,  but  an  amended  bill  is 
no  departure  from  the  original  if  It  tend  to 
promote  a  fair  hearing  of  the  matter  of  con- 
troversy on  which  the  suit  was  originally 
really  based,  provided  it  do  not  Introduce  a 
new  substantive  cause  of  suit  different  from 
that  stated,  and  different  from  that  intended 
to  be  stated,  in  the  original  bill.  An  amend- 
ed bill  cannot  be  allowed  containing  state- 
ments inconsistent  with  the  nature  of  the 
original  bill  or  changing  the  cause  of  suit 
By  It  allegations  may  be  changed  and  modi- 
fled,  and  others  added,  provided  the  Identity 
of  ttie  cause  of  suit  be  preserved."  In  Plercy 
V.  Beckett,  16  W.  Va.  444,  It  was  held  that 
"amendments  can  only  be  granted  when  tbe 
bill  is  defective  In  parties,  or  In  prayer  for 
relief,  or  In  the  omission  of  or  mistake  as 
to  a  fact  or  circumstance  connected  with  the 
substance,  but  not  forming  the  substance  it- 
self, or  for  putting  In  Issue  new  matters  to 
meet  proper  allegations  In  the  answer."  The 
limitation  here  stated  would  not  tolerate  this 
amended  bill.  In  Christian  v.  Vance,  41  W. 
Va.  754,  24  S.  E.  596,  the  syllabus  says:  "A 
bill  In  chancery  cannot  be  so  amended  as  to 
Introduce  new  matter,  and  entirely  change 
the  original  purpose  of  the  suit."  Tried  by 
these  principles,  the  amended  bill  was  Im- 
properly filed,  and  therefore  cannot  Justify 
the  decree  founded  alone  upon  It.  The  de- 
fendants demurred  to  it,  but  their  demurrer 
was  overruled.  Code  1899,  c  125,  g  12,  pro- 
vides that  the  plaintiff  may  at  any  time  be- 
fore or  after  the  appearance  of  the  defend- 
ant in  vacation  file  In  the  clerk's  office  an 
amended  bill,  and  provides  that,  If  the  same 
be  Improperly  filed.  It  shall  be  dismissed. 
Under  that  section  tbe  demurrer  should  have 
been  sustained,  as  also  under  general  equity 
practice,  and  It  was  error  to  base  a  decree 
upon  It 

The  second  reason  why  the  decree  cannot 
rest  on  the  amended  bill  Is  that  It  was  filed 
long  after  the  depositions  to  sustain  the 
theory  presented  by  It  had  been  taken,— all 
the  depositions  in  the  case.  Goldsmith  v. 
Goldsmith,  46  W.  Va.  426,  33  S.  E.  266,  holds 
that  "depositions  proving  a  matter  not  in  the 
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port  an  answer  afterwards  filed  setting  tip 
Buch  matter,  If  objected  to."  I  do  not  see 
bow,  after  all  depositions  have  been  taken, 
an  amended  bill  setting  up  a  different  caae 
can  be  filed  to  suit  tbe  proof  already  taken. 
Even  where  the  amendment  is  proper,  if  It 
introduce  new  facts  necessary  to  be  proven, 
I  do  not  see  how  they  can  be  decreed  upon 
on  proof  taken  when  those  facts— substantive 
fncts—were  not  in  the  pleadings.  Our  stat- 
ute does  allow  an  amended  bill,  without  the 
leave  of  court,  at  any  time  after  appearance; 
but  surely  this  was  not  meant  to  allow  a 
party  to  prove  matter  not  in  the  pleadings, 
and  wblch  the  other  party  was  not  called 
upon  to  meet  or  controvert  at  the  time  when 
his  adversary  took  his  proof.  There  must 
be  allegations  before  proof,  and  this  is  a 
cardinal  rule,  which  no  statute  has  dispensed 
with.  The  adverse  party  has  no  notice,  and, 
'when  the  proof  is  taken  of  matters  not  in  the 
pleadings,  be  is  under  no  obligation  to  an- 
swer such  proof.  May  he  not  say  that  such 
new  matter.  Introduced  after  evidence  taken, 
is  unproven,  even  where  such  new  matter 
is  proper  for  introduction  by  amended  bill 
or  other  pleading?  If  this  is  so  where  the 
matter  is  proper  In  the  suit,  vastly  more  so 
is  such  the  case  when  It  Is  not  proper.  In 
fact,  the  latter  remark  may  be  dispensed 
with,  because  the  matter,  being  not  germane, 
cannot  be  proven  at  any  time,  either  before 
or  after  the  pleading  Introducing  It  So 
much  as  to  that  feature  of  the  decree  de- 
claring the  deed  from  Edgell  to  L.  L.  Smith 
a  mortgage.  But  I  may  add  still  another 
reason,  just  occurring  to  me,  though  it  Is  pre- 
sented by  counsel,  and  that  is  that  the  orig- 
inal bill  in  law  called  for  no  relief,  and 
therefore  there  could  be  no  amended  bill, 
because  the  original  bill,  for  the  reason  next 
to  be  stated,  denied  the  plaintiffs  any  relief. 
Welton  V.  Hutton,  9  W.  Va.  339.  Prom  the 
character  of  the  original  bill,  as  will  appear 
from  the  statement,  it  is  plain  that  it  admit- 
ted that  Edgell  made  the  deed  to  the  Smiths 
with  Intent  to  delay  or  hinder  his  creditors, 
if  not  with  ultimate  intent  to  wholly  defraud 
them  out  of  their  debts.  In  Goldsmith  v. 
Goldsmith,  46  W.  Va.  431,  33  B.  B.  266,  the 
very  common  (M'tnciple  is  stated  that:  "The 
plaintiff  cannot  sustain  a  suit  in  equity  to 
cancel  a  deed  made  to  defraud  creditors,  as 
the  law  is  that  both  grantor  and  grantee  are 
equally  guilty.  Yet  equity  will  take  no  step 
to  help  either,  but  leave  them  where  they 
placed  themselves,  under  tbe  maxim,  'In  pari 
delicto  potior  est  conditio  defendentis.'  Horn 
V.  Foundry  Co.,  23  W.  Va.  522;  Cain  v.  Cox, 
Id.  594;  McGllntock  y.  Loisseau,  31  W.  Va. 
805,  8  S.  B.  612,  2  L.  R.  A.  816;  Stout  T. 
Mercantile  Co.,  41  W.  Va.  339,  23  8.  B.  871, 
56  Am.  St  Rep.  843."  Corrotha^  v.  Harris, 
23  W.  Va.  177,  puts  the  short  proposition  held 
pverj-where  in  equity  courts:  "Equity  will 
not  Interfere  between  parties  to  the  relief  of 
one  against  the  other  in  a  fraudulent  trans- 
action."   It  may  be  said  that  the  bill  states 


that  the  conveyance  was  not  made  with  de- 
sign to  utterly  defraud  Edgell's  creditors,  but 
only  to  convey  the  land  to  Smith  until  Edgell 
could  arrange  with  his  creditors,  and  that  he 
might  have  designed  ultimate  payment  This 
will  not  save  the  bill  from  an  admission  un- 
der which  the  law  brands  that  deed  as  fraud- 
ulent The  statute  against  fraudulent  con- 
veyances (Code  1899,  c.  74,  {  1)  says  that  any 
conveyance  made  with  intent  "to  delay,  hin- 
der, or  defraud  creditors"  shall  be  void;  that 
is,  either  to  delay,  hinder,  or  defraud.  Any 
act  tending  to  hinder,  delay,  or  defraud,  done 
with  evil  mind,  falls  under  the  condemnation 
of  that  statute.  14  Am.  &  Eng.  Enc.  Law 
(2d  Bd.)  p.  244,  states  the  law  thus:  "But 
In  order  to  render  a  deed  fraudulent  It  is 
not  necessary  that  the  debtor  should  Int^id 
to  entirely  defeat  the  ^creditor  In  the  collec- 
tion of  his  claim.  Creditors  are  entitled  not 
only  to  be  paid,  but  to  be  paid  as  their  claims 
accrue;  and  a  debtor  has  no  more  right  to 
postpone  payment  simply  for  his  own  advan- 
tage than  to  defeat  it  altogether.  A  purpose 
to  delay  and  hinder  a  creditor  is  therefore 
fraudulent  although  the  debt(Hr  may  honest- 
ly intend  that  all  his  debts  shall  ultimately 
be  paid."  Walt  Fraud.  Conv.  SS  11,  3x8, 
will  sustain  this  view.  "The  words,  "hin- 
der,' 'delay,'  and  'defraud'  are  not  synon- 
ymous. A  conveyance  may  be  made  with  In- 
tent to  hinder  or  delay  without  an  Intent  to 
absolutely  defraud.  Either  intent  is  sufHcient 
The  statute  Is  In  the  disjunctive,  and  at- 
tempts to  attach  a  separate  and  specific  mean- 
ing to  each  of  the  words  which  It  employs. 
•  •  •  A  conveyance  made  by  an  embar- 
rassed debtor  with  a  view,  which  was  known 
to  tbe  purchaser,  to  secure  the  property  from 
attachment  is  void,  though  honestly  made, 
the  debtor  Intending  that  all  creditors  should 
be  paid  In  full.  •  •  •  The  debtor's  prop- 
erty is.  In  theory  of  law,  subject  ta  immedi- 
ate process  Issued  at  the  Instance  of  his 
creditors,  and  tbe  debtor  will  not  be  permit- 
ted to  hinder  or  delay  them  by  any  device 
which  leaves  it  or  the  avails  of  it  subject 
to  his  control  and  disposition;  and  It  makes 
no  difference  that  the  debtor  intends  to  ap- 
ply the  avails  of  it  to  the  payment  of  his 
debts."  The  same  principle  will  be  found 
In  Bump,  Fraud.  Conv.  S  23,  and  Qnarles  v. 
Kerr,  14  Grat  48.  The  bill  not  only  admits 
enough  to  make  tbe  conveyance  void  under 
the  statute,  but  the  proof  from  the  witnesses 
of  tbe  plaintiffs  and  other  evidence  estab- 
lishes explicitly  and  fully,  without  contm- 
dictlon,  that  Edgell's  purpose  was  to  remove, 
at  least  temporarily,  his  land  from  the  pro- 
cess of  creditors,  if  not  wholly  to  defraud 
them;  but  we  need  not  assert  the  latter  in- 
tent So  much  of  the  decree  as  adjudges 
void  the  reservation  in  the  deed  back  from 
the  Smiths  to  Edgell  of  the  minerals  la  based 
on  the  original  bill  as  well  as  the  amended 
bill,  and,  as  that  original  bill  has  the  objec- 
tion of  fraud  Just  stated,  the  decree  in  that 
respect  cannot  stand  upon  It    The  demurrer 
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to  It  Bbould  taaye  been  sastalned,  u  no  de- 
cree can  be  based  on  tbat  original  bill.  Be- 
erides,  any  rigbt  to  a  reconTeyance  of  the 
minerals  which  Edgell  might  have  had  grows 
out  of  that  fraudulent  conveyance,  which  can 
give  rise  to  no  right  and  no  relief  can  spring 
from  It  That  part  of  the  decree  resting  on 
the  amended  bill  cannot  stand  for  reasons 
above  stated  as  to  it;  that  pert  resting  on 
the  original  bill  cannot  stand  for  reasons 
stated  as  to  it 

Neither  bill  will  support  the  decree  holding 
void  the  reservation  of  minerals  for  reasons 
stated  above  os  to  those  bills.  But  as  the 
original  bill  assails  that  reservation,  I  will 
consider,  though  not  compelled  to  do  so,  ow- 
ing to  the  obnosiousness  of  that  bill  above 
stated,  the  question  of  the  validity  of  that 
reservation  tested  by  the  evidence.  The  evi- 
dence to  sustain  the  charge  that  that  mineral 
reservation  was  inserted  fraudulently  hangs, 
I  may  say  almost  exclusively,  upon  Daniel 
Edgell  and  Irvin  Edgell,  two  sons  of  Plnk- 
ney  Edgell,  and  Samuel  Edgell,  his  son-in- 
law,— all  prejudiced  by  interest  in  the  result 
of  this  suit,  as  both  our  Icnowledge  of  hnman 
nature  and  the  reading  of  their  depositions 
will  attest  And  their  evidence  at  best  is 
very  short  &nd  inconclusive  to  establish  the 
grnve  charge  of  fraud  consisting  in  the  Inser- 
tion of  a  clause  in  a  deed  solemnly  signed, 
sealed,  and  acknowledged,  and  spread  on  the 
records.  It  takes  a  great  deal  of  evidence  to 
overthrotfr  solemn  writings.  They  are  the 
highest  evidence  of  man's  transactions,  and 
should  not  fail  at  the  bidding  of  oral  evidence 
of  mere  conversations,  such  as  those  spoken 
of  by  those  witnesses.  Neither  of  these  wit- 
nesses was  present  at  the  execution  of  this 
deed.  They  do  not  Bi>eak  of  it  as  a  matter 
of  their  personal  knowledge.  They  detail 
declarations  of  Plnkuey  Edgell  in  the  absence 
of  the  Smiths,  and  those  declarations  consti- 
tute nine-tenths  of  their  evidence.  Tfaos6 
declarations  made  in  the  absence  of  the 
Smiths  are  utterly  inadmissible,  because  they 
were  made  by  a  man  in  his  own  Interest 
not  against  his  own  interest.  They  are  self- 
serving  declarations,  not  seM-disservlng.  "A 
party's  self-serving  declarations  cannot  be 
put  in  evidence  In  bis  ovrn  favor,  whether 
be  be  living  or  dead  at  the  trial."  2  Whart 
Ev.  i  1101.  See  High's  Heirs  v.  Pancake, 
42  W.  Va.  602,  26  S.  B.  536.  Edgell  could 
not  by  declarations  made  after  this  deed, 
destroy  the  Smiths'  right  Oasto  v.  Fry,  83  W. 
Va.  449,  10  S.  E.  709.  How  it  is  expected 
tbat  a  court  should  overthrow  a  deed  almost 
exclusively  upon  the  strength  of  declarations 
made  by  one  of  the  parties  afterwards  in 
his  own  interest  and  In  the  absence  of  the 
other  parties,  I  do  not  understand.  And  as 
to  all  these  declarations  of  H.  L.  Smith  or 
Edgell  I  will  add  that  as  Starkle,  Ev.  p. 
825,  says:  "Of  all  kinds  of  evidence  that  of 
extrajndiclal  and  casual  declarations  is  the 
weakest  and  most  unsatisfactory.  Such 
words  are  often  spoken  without  serious  in- 


tention, and  they  are  always  liable  to  be 
mistaken  and  mlsremembered,  and  their 
meaning  liable  to  be  misrepresented  and  ex- 
aggerated. A  hearer  is  apt  to  clothe  the 
ideas  of  the  speaker  as  he  understands  them. 
In  his  own  language,  and  by  this  translation 
the  real  meaning  must  often  be  lost.  A  wit- 
ness, too,  who  is  not  entirely  IndlfTerent  be- 
tween the  parties,  will  frequently,  without 
being  conscious  that  he  does  so,  give  too 
high  a  coloring  to  what  has  been  said."  This 
quotation  from  Starkle  could  scarcely  have  a 
stronger  instance  for  Its  application  than  is 
found  in  the  loose,  casual  declarations  detail- 
ed by  those  three  witnesses.  I  cannot  detail 
the  evidence.  It  would  answer  no  purpose 
in  an  opinion.  The  whole  strength  of  the 
plaintiffs'  case  consists  In  those  loose  declara- 
tions made  by  Plnkney  Edgell  and  a  few 
of  them  by  H.  L>.  Smith.  They  are  not  dec- 
larations of  Mrs.  L.  L.  Smith.  Can  they  be 
used  to  destroy  her  estate?  I  think  not 
True,  her  husband  was  evidently  her  agent 
in  the  transaction  of  this  business;  but  an 
agent  to  acquire  estate  for  another  is  not 
an  agent  to  destroy  that  estate  by  his  after 
declarations.  And  In  the  particular  transac- 
tion of  the  execution  of  the  deed  trom  Mrx. 
Smith  and  her  husband  to  Edgell  the  husband 
was  not  her  agent  so  as  to  make  his  declara- 
tions touching  It  bind  her.  We  must  not 
here  forget  (because  it  is  very  Important 
in  the  case)  that  this  Is  a  suit  to  set  aside  the 
reservation  on  the  sole  ground  of  fraud  in  its 
insertion  in  that  deed,  and  the  legal  principle 
often  laid  down  that  a  plaintlS  who  alleges 
fraud  must  clearly  and  distinctly  prove  It 
as  the  onus  probandl  is  on  him. .'  Armstrong 
V.  Bailey,  43  W.  Va.  778,  28  S.  E.  766;  Pusey 
T.  Gardner,  21  W.  Va.  469.  The  truth,  how- 
ever, is  that  the  evidence  is  strongly  and  de- 
cisively preponderant  against  the  charge  that 
Smith  Inserted  that  clause  without  the  knowl- 
edge and  assent  of  Edgell.  Those  witnesses 
—Samuel,  Daniel,  and  Irvin  Edgell— are  con- 
tradicted in  their  evidence  as  to  declarations 
of  H.  U  Smith  by  John  T.  Starkey,  who 
is  a  disinterested  witness,  to  say  nothing  o( 
H.  L.  Smith's  contradictions.  Irvin  and 
Daniel  Edgell,  as  to  their  evidence  of  H.  L. 
Smith's  declarations,  are  contradicted  flatly 
by  H.  L.  Smith;  and,  they  having  gone  on 
the  stand  as  to  those  declarations.  H.  L. 
Smith  Is  thereby  rendered  competent.  The 
evidence  of  the  plaintiffs'  side  taken  alone  is 
utterly  inadequate  to  fill  the  standard  neces- 
sary to  establish  fraud  and  overthrow  a  deed. 
But  when  we  take  np  the  evidence  for  the 
defense  the  case  is  one-sided  upon  the  charge 
of  such  fraudtdent  insertion  of  the  mineral 
reservation.  John  T.  Starkey  says  that  he 
was  present  when  the  deed  containing  that 
reservation  was  signed  and  acknowledged, 
and  that  after  they  left  the  house  where 
the  deed  had  been  executed  (Smith's  house) 
Edgell  told  him  that  he  was  glad  that  he  had 
got  the  reconveyance,  and  that  the  royalty  was 
worth  nothing.    He  further  says  that  Pink- 
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ney  Edgell  several  times  told  him  that  he  had 
sold  the  royalty  to  the  Smiths.  Edgell  told 
W.  A.  Smith  that  same  evening  that  he  was 
glad  the  matter  had  been  fixed  up,  and  that 
the  Smiths  retained  the  royalty,  and  that 
it  was  worth  nothing  anyhow.  J.  W.  Stark- 
ey  says  that  after  that  deed  was  executed 
Plnkney  Edgell  told  him  that  the  Smitlis 
owned  the  oil,  gas,  and  coal  in  the  land. 
Susannah  Starkey  says  that  she  beard  Plnk- 
ney Edgell  say  that  be  had  sold  the  Smiths 
the  coal,  oil,  and  gas;  that  she  beard  him 
sny  so  several  times.  John  Stout  says  that 
Edgell  told  blm  that  be  had  got  bis  home 
back,  and  was  well  satisfied  as  to  the  oil; 
that  there  was  none  there;  that  it  had  all 
been  drained  away  anyhow.  Sarah  Stout 
says  that  Plnkney  Edgell  told  her  he  had 
sold  his  oil  to  the  Smiths.  A.  Lu  Stoat  says 
the  same.  L.  S.  Walters  says  that  when 
Edgell  was  acknowledging  before  the  Justice 
the  conveyance  of  the  land  to  bis  daughter, 
Selecta,  the  Justice  asked  him  about  the 
clause  In  it  reserving  oil,  and  he  said  be  bad , 
sold  it  to  the  Smiths.  W.  A.  Smith  distinct- 
ly says  that  Plnkney  Edgell  told  him  that 
Mrs.  Smith  had  made  him  back  a  deed,  and 
had  reserved  the  oil,  gas,  and  coal.  These 
many  disinterested  witnesses  show  tiiat  Plnk- 
ney Edgell  knew  of  and  assented  to  that 
clause.  What  be  got  for  it  we  do  not  know, 
except  from  the  deposition  of  the  Smiths, 
who  state  that  some  sixty-odd  dollars,  which 
had  been  paid  in  money  to  Edgell  when  he 
conveyed  the  land  to  Mrs.  Smith,  was  retain- 
ed by  Edgell  as  pay  for  the  reserved  royalty. 
H.  L.  Smith's  evidence  may  be  competent, 
as  the  royalty  was  not  reserved  to  him,  but 
to  his  wife.  I  have  not  examined  as  to  this. 
I  exclude  bis  evidence  as  to  that  considera- 
tion, and  say  that  a  sealed  deed  imports  con- 
sideration. And  I  add  that  it  is  clearly 
shown  that  the  title  conveyed  by  Plnkney 
Edgell  to  Mrs.  Smith  was  wanting  in  the 
absence  of  a  deed  from  Peterson,  and  that 
Plnkney  Edgell  requested  Smith  to  clear  this 
np,  and  that  Smith  had  to  pay  and  did  pay 
$125  to  Mrs.  Starkey  to  obtain  her  convey- 
ance,—a  necessary  link  in  the  chain  of  title, 
—as  she  was  not  bound  by  her  prior  contract 
of  sale. 

As  to  the  charge  that  Smith  put  the  deed 
on  record  without  knowledge  of  Eklgell,  It 
is  clearly  proven  by  disinterested  evidence 
that  H.  Ll  Smith  paid  $5  to  Plnkney  Edgell 
In  settlement  as  additional  money  to  record 
three  deeds,  and  that  Plnkney  Edgell  sent 
the  deed  in  question,  with  two  others,  to  the 
clerk's  o£Bce  for  recordation.  Therefore  the 
decree  setting  aside  that  reservation  was 
without  sufficient  evidence  to  establish  the 
fraud,  and  against  the  great  weight  of  the 
evidence;  decidedly  against  it  It  may  be 
said  that  the  fact  that  Selecta  Edgell  In  her 
deed  to  H,  U  Smith  reserved  oU,  gas,  and 


coal  shows.  Inconsistently  with  the  claim  of 
Mrs.  Smith,  that  the  reservation  was  honest 
as  It  may  be  asked.  If  that  reservation  in 
the  deed  from  Mrs.  Smith  and  husband  was 
bona  fide,  why  would  H.  Lk  Smith  accept 
a  deed  from  Selecta  Edgell  reserving  min- 
erals? The  answer  is  that  Selecta  Edgell's 
conveyance  was  not  to  Mrs.  L.  L.  Smith. 
Can  the  court  take  the  acceptance  by  H.  L. 
Smith  of  the  deed  from  Selecta  Edgell  as  a 
destruction  of  the  pre-existing  estate  of  Mrs. 
L.  Ii.  Smith?  Could  he  thus  destroy  her 
right?  Is  the  act  of  acceptance  of  such  deed 
even  evidence  against  her?  But  let  us  sup- 
pose that  deed  had  been  made  to  Mrs.  Smlcli 
herself.  Selecta  Edgell's  reservation  would 
be  right  because  the  minerals  had  been  re- 
served from  her  In  the  deed  to  her  from 
her  father,  and  In  her  deed  she  simply  re- 
peated the  language  of  reservation  employed 
In  the  deed  from  her  father  to  her,  and  also 
in  the  deed  from  the  Smiths  to  her  father. 
As  she  did  not  own  the  minerals,  she  could 
not  convey  them,  and  thus  break  her  war- 
ranty, and  afford  Smith  a  defense  against 
payment  of  the  deferred  purchase  money. 
Smith  protested  against  the  reservation,  but 
she  insisted  upon  it  saying  that  its  omission 
would  breed  trouble.  She  was  right  True, 
that  clause  might  have  been  Inserted  more 
properly  as  a  limitation  upon  the  warranty, 
and  she  could  not  technically  speaking,  re- 
serve what  she  had  not;  but  she  simply  In- 
tended to  convey  the  land  excepting  the  min- 
erals, and  simply  repeated  the  language  of 
the  prior  deeds. 

Another  reason  against  the  decree  declaring 
said  reservation  void  is  laches.  Upwards  of 
three  years  elapsed  between  the  date  of  the 
deed  from  the  Smiths  to  Edgell  and  the  com- 
mencement of  the  suit  As  stated  above,  the 
evidence  clearly  shows  that  Plnkney  Edgell 
knew  of  that  reservation  from  the  very  ex- 
ecution of  the  deed.  But  If  we  say  that  he 
did  not,  there  was  the  deed  spread  upon  the 
public  records  of  the  connty,  and  a  man  or 
his  heirs  cannot  say  that  they  did  not  know 
of  a  fraud  when  means  of  ascertaining  it  are 
at  hand,  such  as  usually  Inform  people.  As 
stated  In  LaCferty  v.  Lafterty,  42  W.  Va.  783, 
26  S.  E.  262,  parties  cannot  shut  their  eyes 
or  omit  diligence  In  obtaining  Information 
accessible  by  the  exercise  of  reascmable  care. 
The  world  must  move  on,  and  persons  having 
an  Interest  in  earthly  affairs  must  be  zealous, 
else  they  will  be  charged  with  a  knowledge 
of  things  readily  ascertainable.  "N<hi  dor- 
mlentlbus,  sed  vlgilantlbus,  leges  subvenlunt" 
How  strictly  equity  requires  diligence  of 
suits  to  set  aside  conveyances  for  fraud  will 
be  seen  In  Williams  v.  Maxwdl,  4S  W.  Va. 
297,  31  S.  E.  909,  and  Whlttaker  T.  Improve- 
ment Co..  34  W.  Va.  217,  12  S.  B.  507. 

Therefore  we  reverse  the  decree  and  dis- 
miss the  suit 
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{Sapreme  Court  of  Appeals  of  West  Virginia. 
Dec.  14.  1901.) 

JUDGMENT  BT  DKPAULT  —  ESTOPPKL,-RAIL- 
ROAD  RIGHT  OP  WAT— LOCATION  OP  TRACKS 
— AOVBR8B  POSSESSION— BQUITT— LACHES. 

1.  A.  Jadxment  by  default,  agreement,  confea- 
sion,  or  trial  Is  an  estoppel  against  the  relitiga- 
tion of  all  such  direct  questions  as  were  or 
might  have  been  in  issue  and  determined  there- 
fay,  in  a  collateral  proceeding  in  equity  between 
the  same  parties. 

2.  Where  the  grant  of  the  right  of  way  SO 
feet  wide  to  a  railroad  company  calls  for  a 
certain,  fixed,  and  determined  center  line,  the 
construction  of  the  track  on  either  side  of  such 
center  line  will  not  shift  such  center  line  to  the 
center  of  such  track,  and  thus  shift  such  right 
-of  way,  without  the  consent  of  the  grantor. 

5.  In  a  suit  invoMng  the  true  location  of  such 
right  of  way,  the  burden  is  on  the  railroad  com- 
pany to  prove  that  either  it  constructed  its  track 
on  such  center  line,  or  that  the  grantor  consent- 
ed that  the  center  line  might  be  shifted  to  the 
center  of  such  track,  wherever  located. 

4.  A  railroad  company  is  not  bound,  without 
covenant  to  that  effect,  to  construct  its  track 
on  the  center  line  of  its  right  of  way. 

6.  A  title  bond,  duly  acknowledged  and  record- 
ed, conveying  a  full  and  free  right  of  way,  50 
feet  wide,  with  the  necessary  ground  for  cuts 
and  fills,  to  a  railroad  company,  for  railroad  pur- 
poses, without  reservation,  is  a  sufficient  grant 
of  such  right  of  way,  under  the  laws  of  this 
«tate. 

6.  A  railroad  company  can  acquire  title  to 
property  by  adverse  possession. 

7.  In  a  case  of  grave  doubt,  equity  will  not 
grant  relief,  but  will  leave  the  parties  to  their 
legal  remedies. 

8.  Laches  alone  is  aufScient  to  bar  equitable 
relief,  especially  when  It  has  been  so  long  con- 
tbiaed  as  to  render  the  relief  sought  doubtful, 
uncertain,  unfair,  or  nnjust. 

(SyUabns  by  the  Court.) 

Apiieal  from  clrctUt  court.  Wood  county. 

Bill  by  the  Ohio  River  Railroad  Company 
Against  William  Johnson,  Jr.  Decree  for 
plalntlfr,  and  defendant  appeals.    Reversed. 

Dave  D.  Johnson  and  Okey  Johnson,  for 
«ppellant.    Hany  F.  Camden,  for  appellee. 

DENT,  J.  An  appeal  from  the  drcutt  court 
4>f  Wood  county  taken  by  Wm.  Johnson,  Jr., 
to  a  decree  rendered  on  the  27th  day  of  April, 
1890,  in  a  chancery  snlt  wherein  appellant 
was  defendant,  and  the  Ohio  River  Railroad 
Company  was  plaintiff.  In  Its  bill  and 
amended  bill  the  jdaintiff  alleges:  That  in 
April,  1882,  its  right  of  way  for  a  railroad 
was  obtained  from  the  defendant,  through 
Ills  farm,  SO  feet  wide,  with  necessary  ground 
tor  cuts  and  Alls,  according  to  the  original 
line  of  such  road  as  surveyed  by  Engineer 
Wharton.  The  grant  was  reduced  to  writing, 
and  signed  and  acknowledged  by  the  defend- 
ant Afterwards  there  was  a  slight  addition 
added  th^eto,  as  follows:  "It  having  become 
necessary  In  the  construction  of  above  rail- 
road to  use  certain  ground  to  deposdt  waste 
dirt,  and  also  to  move  the  fence  along  the 
line  of  same,  and.  also  being  necessary  to 
4e8troy  some  fruit  trees  in  the  grading  and 
protecting  the  gniTel  bank  mentioned  above: 


Now,  therefore,  as  a  consideration  of  the 
same,  the  said  railroad  company  have  paid  to 
said  Johnson  the  sum  of  one  hundred  dol- 
lars, the  receipt  of  which  the  said  Johnson 
hereby  acknowledges,  and  the  said  Johnson 
waives  ail  objections  to  use  of  said  land  and 
destruction  of  said  trees,  and  agrees  to  re- 
move said  fence  at  his  own  expense."  That 
there  was  a  provision  In  the  grant  that  "It 
is  understood  and  agreed  that  the  said  rail- 
road company  must  either  build  said  road- 
bed far  enough  from  the  gravel  bank  under- 
neath which  the  line  runs,  so  as  to  keep  said 
bank  from  washing,  or  shall  protect  said 
bank  by  a  wall,  or  In  some  way  prevent  said 
washing."  That  it  was  found  Impracticable 
to  build  such  road  without  cutting  through 
such  gravel  bank,  which  the  company  did, 
and  exposed  it  to  washing.  That  in  March, 
1886,  the  defendant  Instituted  an  action  for 
damages  against  the  plaintiff  for  failing  to 
comply  with  the  covenants  of  grant,  and  for 
constructing  the  line  of  Its  said  road  outside 
of  the  50  feet  granted  it  according  to  the 
Wharton  survey  or  line.  That  said  suit  was 
compromised  by  the  defendant  agreeing  to 
let  a  Judgment  be  entered  for  $800.  The 
plaintiff  claims  that  this  Judgment  was  a 
satisfaction  for  the  failure  to  perform  its 
covenants,  and  that  by  reason  of  the  payment 
of  the  damages,  and  the  possession  of  the 
road  outside  of  the  line  surveyed  by  Engineer 
Wharton,  It  acquired  the  absolute  title  to  the 
50  feet  of  land  of  which  its  ralUx>ad,  as  con- 
structed, formed  the  center  line,  without  re- 
gard to  the  Wharton  line,  and  that  it  was 
entitled  to  a  deed  therefor  from  the  defend- 
ant, and  that  the  defendant  also  agreed  there- 
by to  the  change  in  its  tight  of  way  thus 
made;  that  the  change  thus  made  was  the 
mere  shifting  of  the  center  line  of  the  entire 
right  of  way,  to  the  extent  of  the  change 
aforesaid,  against  said  gravel  bank,  from  the 
former  location  on  the  bottom  on  the  river 
side  of  said  center  line;  that  at  the  north 
end  of  43ie  farm  of  the  defendant  is  an  orch- 
ard; that  plaintiff  Instituted  a  suit  to  con- 
demn a  portion  of  the  same  for  the  sand  and 
gravel;  that  it  had  the  damages  estimated 
by  commissioners,  and  paid  the  amount  ($300) 
thereof  into  court,  the  defendant  demanding 
a  Jury  trial,  and  plaintiff,  while  such  con- 
demnation proceedings  were  pending,  entered 
upon  such  land  and  removed  such  sand  and 
gravel.  The  proceedings  were  dismissed  and 
abandoned  because  the  court  held  that  an 
orchard  could  not  be  condemned.  The  de- 
fendant then  instituted  a  suit  to  recover  the 
value  of  the  sand  and  gravel  taken  from  his 
land  during  the  pendency  of  the  condemna- 
tion proceedings.  The  plaintiff  then  had  an 
accurate  survey  of  its  roadbed  made,  and 
ascertained  that  the  sand  and  gravel  so  taken 
were  Inside  the  60-foot  limit.  Including  the 
necessary  cuts  or  slopes  to  make  It  level, 
treating  Its  railroad  as  constructed  as  the 
center  line  of  such  right  of  way;  and  it  there- 
fore prayed  an  injunction  to  such  suit  at  law. 
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and  asked  that  defendant  be  required  to 
make  a  deed  to  It  for  such  50-foot  atrip,  with 
Its  road  as  tbe  center  line,  whether  it  cor- 
responded with  tbe  Wharton  surrey  or  not 
Defendant  answered,  admitting  nearly  all  tbe 
allegations  of  the  bill.  He  admitted  that  the 
railroad,  as  constructed,  was  not  only  off  the 
Wharton  suirey,  but  was  to  some  extent,  and 
especially  at  the  place  where  the  sand  and 
gravel  were  removed,  entirely  outside  of  the 
right  of  way  which  he  had  agreed  to  convey 
to  the  plaintiff.  He  admitted  that  his  ac- 
quiescence for  so  long  a  period  of  time,  al- 
though under  protest,  and  recovery  of  dam- 
ages, would  give  the  company  the  right  to 
hold  tbe  land  on  which  its  roadbed  Is  con- 
structed, but  alleged  that  it  did  not  give  It 
the  right  to  go  beyond  the  50  feet,  with  neces- 
sary cuts  and  fills,  subject  to  the  provision 
as  to  the  gravel  bank  originally  granted; 
that  the  confession  of  judgment  and  con- 
demnation proceedings  estopped  the  plaintiff 
from  claiming  ownership  of  the  land  from 
which  the  sand  and  gravel  were  last  taken. 
On  a  hearing  of  the  controversy  the  circuit 
court  decided  for  the  plaintiff,  and  required 
the  defendant  to  make  a  deed  to  the  plalntUC 
covering  a  strip  of  ground  60  feet  wide 
through  the  land,  with  ground  for  necessary 
cuts  and  fills,  with  the  road  as  at  present 
located  as  the  center  line. 

There  are  but  two  propositions  presented 
by  this  controversy,  the  establishment  of  both 
of  which  Is  on  the  plaintiff,  and  they  must 
be  cleared  of  all  doubt  before  specific  per- 
formance can  be  granted:  (1)  Is  tbe  center 
line  of  the  railroad  track,  as  now  located,  on 
the  original  Wharton  line,  or  substantially 
so?  (2)  If  it  is  materlaUy  off  of  that  line,  did 
the  defendant  agree  to  the  change,  and  there- 
by agree  that  the  whole  right  of  way  sbonld 
be  shifted  so  as  to  make  the  center  line  of 
the  track  as  now  constructed  tbe  center  of 
such  right  of  way? 

As  to  the  first  proposition  there  can  be  no 
doubt  The  vast  preponderance  of  evidence, 
and  the  confessions  and  admissions  of  the 
plaintiff  by  record  and  outside  of  the  record, 
folly  establish  the  fact  that  In  the  construc- 
tion of  tbe  road  the  Wharton  line  was  vlrto- 
ally  abandoned.  Not  only  so,  but  that  the 
road,  to  some  extent  at  least  was  construct- 
ed outside  of  the  right  of  way,  as  it  would 
have  been  had  the  Wharton  line  been  adhered 
to.  It  is  true  that  there  Is  some  evidence  to 
the  contrary,  and  certain  surveyors  in  the 
employ  of  the  plaintiff,  by  reliance  on  what 
they  call  the  "Slope  Notes,"  have  endeavored 
to  show  that  the  Wharton  line  has  not  been 
materially  departed  from.  But  the  solemn 
admissions  of  the  plaintiff  In  Ito  confession 
of  Judgment  In  its  condemnation  proceed- 
ings, in  its  original  and  amended  bills  in  this 
case,  and  in  its  failure  to  produce  the  original 
plats  of  the  right  of  way  as  made  by  its  sur- 
veyor, showing  a  decisive  weakness,  where 
the  law  requires  it  to  be  strong,  the  evidence 
of  one  of  the  original  surveyors,  sustained  by 


the  preponderance  of  the  oral  testimony, 
places  the  matter  beyond  doubt  vr  quibble. 
Nor  is  the  plaintiff  any  stronger  on  the  other 
proposition.  It  shows  no  contract  agree- 
ment or  arrangement  on  the  part  of  the  de- 
fendant to  permit  the  location  of  tbe  road  to 
change  the  center  line  of  the  right  of  way, 
and  thus  shift  tbe  wbcrie  right  of  way.  In 
other  words,  the  right  of  way  as  granted  was 
not  movable,  but  was  solid  to  the  center  of 
the  earth.  The  plaintiff  had  the  right  to 
place  Its  traxik  in  the  center  or  either  side 
thereof,  so  long  as  It  did  not  Interfere  with 
the  defendant's  gravel  bank;  and,  in  case  It 
did.  It  was  the  plaintiff's  duty  to  protect  it 
from  washing  by  stone  wall  or  otherwise. 
This  provision  was  undoubtedly  Intended  to 
be  a  limitation  as  to  cuts  and  fills,  and  was 
a  restriction  in  so  far  as  said  gravel  bank 
was  concerned.  It  certainly  was  never  in- 
tended by  the  grantor  that  the  plaintiff  should 
cut  away  the  front  of  this  bank,  and  then, 
Instead  of  building  a  stone  wall  or  affording 
some  other  protection,  cut  it  back  to  a  slope 
of  1V&  to  1  as  a  protection.  If  such  was  the 
intention,  tbe  stone-wall  provision  was  sim- 
ply useless  and  nugatory.  To  get  at  the  true 
meaning  of  the  grant  it  must  be  viewed  as 
a  whole,  and  not  in  iscdated  parts.  As  to 
any  actual  agreement  as  to  the  change  of  tbe 
right  of  way,  there  is  no  proof  whatever.  It 
Is  true,  the  defendant  stood  by,  and,  under 
protest  permitted  the  defendant  to  construct 
its  road  off  of  the  right  of  way  already  grant- 
ed, and  bos  allowed  it  to  remain  in  its  exclu- 
sive control  and  possession  so  long  that  he 
cannot  now  make  it  remove  the  road,  or 
claim  such  portion  of  tbe  land  outside  of  the 
right  of  way  of  which  tbe  plaintiff  has  had 
actual,  notorious,  and  exclusive  possession 
under  a  claim  or  color  of  title  for  over  10 
years;  but  this  does  not  extend  to  such  land 
as  It  has  not  had  such  actual,  notorious,  and 
exclusive  possession  of  for  over  10  years,  so 
as  to  enabie  it  to  make  cuts  and  fills  and 
slopes  beyond  the  lines  of  the  original  grant 
In  so  far  as  it  is  off  its  rigbt  of  way,  it  can- 
not claim  gronnd  for  cnts  and  fiUa  under  its 
original  grant  for  the  reason  that  it  does 
not  include  and  cover  stxh  ground. 

The  plaintiff  insists  that  while  there  was 
no  express  agreemoit  that  satb  right  of 
way  should  be  changed,  yet  the  defendant 
by  his  conduct  In  standing  by  and  permit- 
ting the  road  to  be  constructed  along  some 
other  line  than  on  the  center  of  Its  rl^^t  of 
way,  and  by  suing  and  recovering  damages 
for  the  sand  and  gravel  removed,  estopped 
himself  from  objecting  to  the  shifting  of 
the  right  of  way,  and  that  therefore  he  conld 
be  compelled  to  deed  it  such  right  of  way. 
There  is  nothing  to  show  that  defendant  had 
any  knowledge  that  the  construction  of  the 
track  out  of  the  center  of  the  right  of  way 
as  granted  would  thereby  shift  such  center 
to  the  center  of  the  track  wherever  it  shoold 
be  located.  Nor  is  such  the  law,  for  a  rail- 
road has  tbe  right  to  construct  Ita  track 
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along  any  line  within  its  right  of  way,  and 
the  defendant  could  not  object  thereto.  Nor 
la  50  feet  in  width  required  for  only  one 
track,  bat  there  Is  room  for  a  doable  track 
and  each  side  tracks  as  the  corptmite  bosl- 
ness  may  demand.  The  character  of  the 
ground,  especially  in  the  construction  of  a 
new  railroad,  may  require  the  construction 
of  the  road,  for  convenience,  to  save  ex- 
pense and  avoid  slips,  temporarily  at  least, 
at  one  side  of  the  right  of  way,  and  not  in 
its  center;  and  also  a  change  in  the  curva- 
ture of  the  road  may  so  require.  The  suit 
shows  that  be  was  resisting  its  encroach- 
ments beyond  the  right  of  way,  and  the  re- 
covery therein  shows  that  he  was  in  the 
right  and  it  was  in  the  wrong,  and  operates 
as  estoppel  to  its  claim  that  it  was  not  en- 
croaching upon  his  land  beyond  its  grant. 
Rogers  v.  Rogers,  37  W.  Ya.  407,  16  S.  B. 
633;  Sayre's  Adm'r  v.  Harpold,  88  W.  Va. 
556,  11  S.  B.  16;  McCoy  v.  McCoy,  29  W.  Va. 
T94,  2  S.  El.  809;  Tracy  t.  Shumate,  22  W. 
Ta.  476;  Corrothers  v.  Sargent,  20  W.  Ya. 
851.  In  that  suit  this  plaintiff  could  have 
the  veiy  questions  tried  now  involved  in  this 
litigation,  to  wit,  the  true  location  of  the 
M'harton  line,  and  the  right  of  the  plaintiff 
to  take  the  gravel  end  sand.  If  taken  from 
plaintiff's  land,  such  fact  could  have  been 
as  well  established  then  as  now.  Plaintiff 
cannot  complain  that  it  did  not  then  have 
the  title  in  fee.  For  it  could  have  Just  as 
well  filed  its  bill  then  as  now,  and  better, 
because  then  the  evidence  would  have  been 
clearer  in  tte  minds  of  witnesses,  and  the 
plats  of  the  right  of  way  might  not  have 
then  been  lost.  A  confessed  or  agreed 
Judgment  operates  as  fully  as  an  estoppel 
as  a  Judgment  on  the  verdict  of  a  Jury.  21 
Am.  &  Eng.  Enc.  Law, '267.  The  payment 
of  the  damages  did  not  take  away  tlie  de- 
fendant's right  to  the  land,  but  established 
it  thereto,  and  destroyed  plalntUTs  claim,  if 
any.  Nor  did  It  take  away  defendaof  s  right 
to  have  the  gravel  bank  protected  by  a  stone 
wall  or  otherwise,  as  the  plaintiff  appears  to 
claim.  For  the  defendant.  In  his  account 
filed  with  his  declaration  in  that  suit,  claim- 
ed pay  for  "60,000  cubic  yards  of  earth  taken 
from  the  land  of  defendant  along  the  line 
of  plaintiff's  road,  at  6c.  per  yard,  $3,000.00." 
Plaintiff  agreed  that  Judgment  might  go  for 
$800  and  costs,  and  paid  the  same.  This 
does  not  release  the  plaintiff  from  protecting 
the  gravel  banks  with  a  stone  wall  In  the 
future,  nor  does  it  transfer  to  it  the  land 
from  which  the  gravel  and  sand  were  taken. 
The  adjudication  is  entirely  in  favor  of  the 
rights  asserted  by  the  defendant,  and  against 
the  rights  that  might  then  have  been  as- 
serted by  the  plaintiff  in  defense  of  that  ac- 
tion, and  which  are  assarted  in  this,  excq>t 
such  as  were  raised  by  the  adjudication. 
Defendant  Is  not  estopped  from  claiming 
future  damages  to  his  gravel  bank  by  fall- 
are  of  the  plaintiff  to  protect  the  same  from 
washings  caused  by  its  unlawful  removal 


and  cuttings  into  such  bank.  For  he  did  not 
sue  for  prospective  damages,  but  only  such 
as  had  occurred  up  until  the  time  of  his 
suit,  and  these  were  all  he  could  recover. 
Nor  did  plaintiff  acquire  title  to  def^idant's 
land  by  payment  of  those  damages,  for  the 
salt  was  not  for  the  value  of  the  land  taken, 
bat  only  the  sand  and  gravel  actually  re- 
moved. Watts  V.  Balhx)ad  Co.,  39  W.  Va. 
201,  19  S.  B.  621,  23  L.  B.  A.  674,  45  Am.  St 
Bep.  804;  Snth.  Dam.  Sf  1016,  1017;  Uiine 
V.  Railroad  Co.,  101  N.  T.  88,  4  N.  B.  636.  54 
Am.  Rep.  601;  Anderson  v.  Kemodle,  54  Ind. 
314;  Bare  v.  Hoffman.  79  Pa.  71,  21  Am. 
Bep.  42.  The  title  to  lands  does  not  pass  by 
Judgment  for  plaintiff  in  an  action  of  tres- 
pass. It  remains  in  the  plaintiff,  and  he 
can  bring  subsequent  actions  for  the  contin- 
uance of  a  nuisance  against  the  same. 
Thompson  v.  Banking  Co.,  17  N.  3.  Law,  480; 
Thayer  v.  Brooks,  17  Ohio,  489,  49  Am.  Dec. 
474.  A  recov»y  in  the  first  action  estab- 
lishes the  plaintiff's  right  and  subsequent 
actions  may  be  brought  for  a  continuance  or 
repetition  of  the  wrong.  Bare  v.  Hoffman, 
cited.  Defendant's  suit  was  therefore  a 
protest  against  the  plaintiff's  location  of  its 
road  off  of  the  right  of  way  granted,  and 
plaintiff's  agreement  to  a  Judgment  therein 
was  an  admission  that  such  protest  was  well 
founded,  and  by  the  payment  of  the  Judg- 
ment it  acquired  no  title  to  any  of  the  de- 
fendant's land.  It  Is  true  that  defendant 
did  not  undertake  to  eject  plaintiff  from  his 
land,  but  by  suit,  by  written  notice,  and 
word  of  mouth  he  continued  to  protest 
against  the  plalntiETs  unlawful-  occupancy 
thereof.  In  August  1883,  the  defendant 
presented  to  the  plaintiff  a  bill  for  earth  un- 
lawfully removed  from  his  land  beyond  the 
00-foot  strip  granted,  and  at  the  same  time 
notified  it  not  to  remove  any  more  earth  out- 
side of  such  strip  on  the  plea  of  necessity. 
He  also  plainly  notified  It  that  the  road  was 
not  built  on  the  line  staked  by  Engineer 
Wharton.  This  was  shortly  after  the  road 
had  been  constructed,  when  everything  was 
fresh  in  the  minds  of  the  witnesses,  when 
the  surveyors  who  located  the  line  were  stiU 
to  be  had,  and  before  the  plaintiff  had  lost 
the  plats  of  the  different  rights  of  way. 
Fully  warned,  this  was  tlie  time  the  plaintiff 
should  have  demanded  its  deed  and  perma- 
nefDtly  located  the  comers  of  its  right  of 
way,  and,  on  failure  to  get  the  same,  institut- 
ed its  suit  In  chancery.  Such  laches  alone 
ought  to  defeat  this  suit  and  is  certainly  a 
strong  circumstance  In  establishing  the  fact 
that  the  plaintiff  was  fully  aware  of  and 
knowingly  abandoned  the  Wharton  line,  and 
was  endeavoring  to  shift  the  whole  right  of 
way  further  to  the  east,  on  the  lands  of  the 
defendant  not  included  in  his  grant  On 
May  14,  1886,  the  defendant  again  notified 
the  plaintiff  in  writing  not  to  take  sand, 
gravel,  or  earth  from  his  land,  and  then  in< 
stituted  the  suit  before  mentioned  to  recover 
the  value  of  the  earth   already  taken,   to 


Digitized  by  VjOOQIC 


410 


40  SOnXHEASTEBN  BEPORTEB. 


(W.  Va. 


which  the  plaintiff  Tlrtnally  confessed  judg- 
ment, and  admitted  the  'wrong  done.  But, 
not  satisfied  with  this,  the  plaintiff  contin- 
ued Its  trespasses  against  the  defendant  in 
«pite  of  his  suits  and  protests.  He  was 
Again  forced  to  sue  it,  and  then,  after  the 
lapse  of  14  years,  when  memory  has  become 
blurred,  monuments  obliterated  and  destroy- 
ed, papers  misplaced  and  lost,  witnesses 
scattered  and  dead,  and  the  defendant  on 
the  rerge  of  the  grave,  instead  of  meeting 
him  In  a  spirit  of  equity  and  Justice,  for 
which  he  so  earnestly  pleaded,  it  asks  a 
court  of  equity  to  make  a  deed  in  fee  simple 
for  a  tract  of  land  it  never  purchased,  never 
condemned,  nor  acquired  In  any  legal  man- 
ner, but  which  it  appropriated,  by  succes- 
«lve  trespasses  and  breaches  of  its  cove- 
nants, to  Its  own  uses.  A  more  inequitable 
iind  unjust  plea  could  not  be  presented  In 
any  court  While  a  railroad  company  often- 
times deserves  sympathy  for  the  unjust  man- 
ner In  which  It  is  treated  by  the  landowners 
«n  either  side  of  Its  right  of  way,  occasion- 
ally the  disregard  of  its  overzealous  officers 
and  agents  of  private  interests  brings  such 
corporatliHis  Into  bad  repute,  secure  for  them 
the  enmity  of  those  who  should  be  their 
best  friends,  and  lay  tiiem  open  to  the  some- 
times Just  or  unjust  charge  of  being  uncon- 
ecionable  exploiters  of  others'  rights.  By 
condemnation  proceedings,  which  it  knew 
It  bad  no  right  to  bring,  because  It  sought  the 
taking  of  an  orchard,  it  hdd  the  defendant 
bound  until  it  stripped  a  portion  of  his  land 
of  its  sand,  gravel,  and  soli,  and  now  asks  a 
court  of  equity  to  give  It  a  title  In  fee  sim- 
ple for  the  stripped  land,  to  enable  it  to 
escape  the  payment  of  damages  for  its  un- 
lawful encroachments.  What  makes  the 
matter  more  inequitable  Is  the  fact  that  the 
sand,  gravel,  and  earth  were  not  necessary  to, 
nor  used  on,  the  right  of  way  through  the 
4efendant's  land,  bat  were  taken  to,  and 
used  to,  improve  the  roadway  through  oither 
lands.  The  only  posslMe  service  It  could 
be  to  the  plaintiff  through  the  defendant's 
lands  was  to  so  destroy  the  defendant's 
gravel  bank  as  to  allow  the  plaintiff  to  re- 
move its  track  farther  eastward  without  be- 
ing compelled  to  build  the  stone  wall  or 
other  protections  ]^ovlded  for  In  its  original 
grant.  So  far  as  the  Whartcm  line  Is  con- 
cerned, the  plaintiff  already  has  a  good  and 
sufficient  grant,  tn  Its  title  bond,  which  was 
4uly  acknowledged  and  recorded.  The  grant- 
ing part  thereof  is  In  these  words:  "The  said 
William  Johnson,  Jr.,  does  hereby  grant  and 
convey  unto  the  said  Wheeling,  Parkers- 
t>urg  &  Charleston  Railway  Company  [plain- 
tiff by  former  name]  the  full  and  free  right 
of  way,  of  the  width  of  fifty  feet,  with  nec- 
essary ground  for  cuts  and  fills  for  the  road 
of  said  company,  in,  upon,  and  through  the 
lands  of  the  said  William  Johnson,  Jr.,  and 
described  substantially  as  follows,  to  wit: 
Being  a  line  of  said  road  as  surveyed  by 
finglneer  Wharton.    But  it  Is  understood  and 


agreed  that  the  said  railroad  company  must 
either  build  said  roadbed  far  enough  from 
the  gravel  bank  and  underneath  which  the 
line  runs  so  as  to  keep  said  bank  from  wash- 
ing, or  shall  protect  said  bank  by  a  wall,  or  in 
some  way  shall  prevent  washings  [the  plain- 
tiff did  so  by  removing  the  bank  to  some 
other  location],  which  right  of  way  is  hereby 
granted  and  conveyed  for  the  construction, 
building,  and  use  of  the  road  of  said  com- 
pany." Under  this  title  bond  the  plaintiff 
already  has  a  good  title  for  the  50  feet  of 
)and  of  which  the  Wharton  line  is  the  cen- 
ter, and,  if  Its  road  Is  located  on  this  line, 
it  needs  no  better  title.  This  suit  for  a  deed 
Is  only  a  pretext  to  transfer  the  ccmtroTersy 
between  the  parties  from  a  cotut  of  law 
Into  a  court  of  equity.  The  defendant  ad- 
mits the  company's  right  to  continue  its 
road  on  the  present  location  by  reason  of 
adverse  holding  for  10  years,  and  his  acqui- 
escence therein,  but  denies  its  right  to  25 
feet  east  of  such  holding,  or  any  land  beyond 
what  it  has  in  actual  and  exclusive  posses- 
sion. Continuous  adverse  possession  of  s 
greater  quantity  of  land  than  originally  con- 
veyed Is  confined  to,  and  extends  no  fnrtho: 
than,  the  land  thus  occupied.  Coming  v. 
Ctould,  le  Wend.  531;  Ballroad  Co.  v.  Hough- 
ton (lU.)  1  L.  R.  A.  213,  note  (s.  c.  18  N.  E. 
801,  9  Am.  St.  Bep.  581). 

The  plaintiff  and  defendant,  through  their 
attorneys,  entered  into  a  stlpnlation  In  the 
circuit  court  that  If  this  cause  resulted  in 
favor  of  the  defendant  the  court  was  to  as- 
certain the  amount  of  sand  and  gravel  re- 
moved by  the  plaintiff  since  the  former  re- 
covery, and  the  value  thereof  at  five  ceata 
per  cable  yard,  and  Judgment  was  to  be  en- 
tered therefor  In  the  salt  at  law.  The  de- 
fendant insists  that  this  court  should  make 
such  ascertainment,  and  enter  a  decree  for 
the  same.  There  Is  no  prayer  for  affirmative 
relief  in  the  defendant's  answers,  and  this 
court  is  without  Jurisdiction  to  enter  sach 
decree,  but  must  leave  the  matter  of  en- 
forcing the  stipulation  with  the  circuit  court 

The  decree  of  the  circuit  court  Is  reversed, 
and  the  bills  are  dismissed. 


UTHERMOHLBN   t.   BOGG'S  RUN   MIN. 

&  MFO.  CO. 

(Snpreme  Court  of  Appeals  of  West  Virginia. 

Dec.  7,  1901.) 

DANOBROTTS  PRBMISBS— TRE8PA8SKR— LIA.BI1/- 
ITY  OP  LANDL.ORI>— INFANT  WITNESS- 
COMPETENCY— NEGLIOENCE. 

1.  A  landowner  is  under  no  duty  to  a  mere 
trespasser  to  keep  his  premises  safe,  and  the 
fact  that  the  trespasser  is  a  child  does  not  raise 
a  duty  where  none  otherwise  exists.  Such  a 
trespasser,  injured  on  such  premises,  cannot  re- 
cover damages  of  the  landowner  by  reason  of 
the  unsafe  condition  of  the  premises,  unless  the 
landowner  be  guiltr  of  suui  negligence  as  to 
amount  to  wanton  injury. 

2.  One  who,  in  the  operation  of  his  coal  mines 
open  his  own  laud,  uses  a  cable  mnning  npon 
pulleys  to  haul  coal  cars  from  his  mine,  is  not 
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liable  for  injnir  to  a  child  trespaniiig:  on  the 
premiaea,  and  receiying  same  from  sacb  cable 
and  pulleys. 

3.  The  examination  of  an  infant  witness  aa 
to  hia  competency  mast  be  left,  necessarily,  to 
the  discretion  of  the  trial  jndge;  and  this  dis- 
cretion will  not  be  reviewed  by  an  appellate 
court  unlesa  the  error  of  the  Judge  be  palpable 
and  plain,  and  amount  to  an  abuse  of  his  dis- 
cretion. 

4.  There  must  be  a  duty  restine  by  law  on 
one  person,  to  charge  him  with  damage  from 
the  negligence  of  another.  No  action  for  neg- 
ligence will  lie  without  a  legal  duty  broken. 

5.  The  Turntable  Cases  discussed. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Ohio  county;  Joseph 
R.  Paoll,  Judge. 

Action  by  Raymond  Uttaermoblen  against 
the  Boss's  Run  Mining  &  Manufacturing 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    AfiOrmed. 

Howard  &  Handlan,  for  plaintiff  In  error. 
A.  J.  Clarice  and  Henry  M.  Buss^,  for  de- 
fendant In  error. 

BRANNON,  P.  Boss's  Run  Mlnins  ft 
Manufacturing  Company  was  ensased  In 
mining  coal  from  its  land,  and  in  its  opera- 
tions used  a  cable  for  haullns  its  coal  cars 
from  its  mine  to  the  tipple  at  the  railroad 
and  back  to  the  mine.  This  cable  ran  over 
some  pulleys  necessary  for  its  operation. 
Raymond  Uthermohlen,  a  boy  between  seven 
and  eight  years  of  age,  was  playlns  with  two 
other  small  boys  on  the  premises  of  the  said 
company,  and  in  some  way  he  was  caught 
by  the  cable  and  his  leg  fastened  between 
the  cable  and  one  of  tliose  pulleys,  and  badly 
injured;  and  then  he  toooght  this  action 
asalnst  said  company  in  the  circuit  court  of 
Ohio  county  to  recover  damases  for  bis  In- 
juries. The  court  excluded  the  plaintiff's 
«yidence,  aa  not  sufficient  to  sustain  the  ac- 
tion, and  directed  a  verdict  for  the  defend- 
ant. The  plaintiff,  Uthermohlen,  has  brousht 
the  case  to  this  court 

I  think  the  principles  of  law  stated  In 
Rltz  r.  City  of  Wheelins,  45  W.  Va.  262,  81 
S.  E.  993,  43  li.  R.  A.  148,  decide  this  case 
for  the  defendant;  and  I  do  not  see  that  I 
-can  now  add  anything  of  value  to  what  is 
there  said,  further  than  to  refer  to  a  few 
cases  decided  since  the  decision  of  that  case. 
It  Is  a  fundamental  proposition  that  on  the 
'baste  of  negligence  there  can  be  no  recovery 
of  damages,  unless  the  defendant  owed  a 
duty  to  the  party  injured,  no  matter  what  his 
damage  may  be.  There  must  be  a  breach 
of  duty  at  the  start  That  very  late,  thor- 
onsh.  and  valuable  work,  1  Thomp.  Nes-  i 
3,  says:  "An  essential  insredient  In  any 
conception  ot  nesligence  is  that  it  Involves 
the  violation  of  a  legal  duty  which  one  per- 
son owes  to  another,— the  duty  to  take  care, 
for  the  safety  of  the  person  or  property  of 
the  other;  and  the  converse  proposition  Is 
that,  where  tbere  Is  no  lesal  duty  to  exer- 
cise care,  there  can  be  no  actionable  neslt- 
sence.    Therefore  It  te  reasoned  that  a  plain- 


tiff who  sTounds  his  action  upon  the  negli- 
sence  of  the  defendant  must  show  not  only 
that  the  conduct  of  the  defendant  was  nesU- . 
sent,  but  also  that  It  was  a  vlcriation  of  some 
duty  which  the  defendant  owed  to  him." 
The  unfortunate  little  boy  was  a  trespasser 
upon  the  premises  of  the  defendant  and 
the  company,  therefore,  did  not  owe  any  duty 
to  him,  except  to  not  wantonly  or  willfully 
hurt  him.  The  work  Just  quoted.  In  section 
945,  says:  "The  owner  or  occupier  of  real 
property  Is  under  no  oblisatlon  to  make  it 
safe  or  to  ke^  it  In  any  particular  condition 
for  the  benefit  of  trespassers,  intruders,  mere 
volunteers,  or  bare  licensees  coming  upon 
It  without  his  invitation,  express  or  impUed." 
And  in  section  946,  we  read:  "As  a  general 
rule,  the  owner  ot  private  grounds  te  under 
no  obligation  to  keep  th«n  In  a  safe  condi- 
tion for  the  benefit  of  trespassers.  Idlers,  In- 
truders, bare  licensees,  or  others  who  come 
upon  them,  not  by  any  invitation,  express  or 
Implied,  but  for  their  ovm  purposes,  their 
pleasure,  or  to  gratify  their  curiosity,  how- 
ever limocent  or  laudable  their  purpose  may 
be."  Snrdy  this  is  the  law  as  to  adults, 
bat  It  te  said  that  children  form  an  exertion, 
and  It  Is  sought  In  this  case  to  make  the 
defendant  liable  because  of  the  tender  age 
of  the  plaintiff.  But  we  find  the  general 
rule  above  stated  to  be  applicable  to  children 
as  well  as  adults,  as  stated  in  1  Thomp.  Neg. 
section  102S,  thus:  "The  general  rule  un- 
doubtedly Is  that  the  owner  or  occupier  of 
land  is  not  bound  to  take  pains  to  prepare 
his  premises  in  any  particular  way,  to  the 
end  of  promoting  the  safety  of  children  who 
may  come  thereon  as  trespassers  or  as  bare 
licensees,  but  that,  as  in  the  case  of  adults, 
they  take  the  premises  as  they  find  them, 
and,  if  they  are  killed  or  injured  by  reason 
of  the  condition  in  which  they  find  them,  thto 
does  not  give  a  right  to  an  action  for  dam- 
ages." Some  courts,  in  cases  of  grievous  mis- 
fortune, have  departed  from  these  funda- 
mental principles,  to  allow  a  recovery  In 
violation  of  the  doctrine  that  where  there  is 
no  duty  broken  there  can  be  no  negligence, 
and  that  a  landowner,  in  the  use  for  lawful 
purposes  of  his  property,  owes  no  duty  of 
care  to  a  trespasser.  I  repeat:  Where  there 
is  no  duty  tbere  is  no  negligence,  and  where 
there  Is  no  negligence  there  can  be  no  recov- 
ery. When  once  you  detract  from  a  man's 
ownership  and  lawful  dominion  and  use  of 
his  land,  by  holding  that  in  earning  a  liveli- 
hood he  must  take  care  to  provide  for  those 
who  come  unsolicited  upon  it,  where  will  you 
set  the  bounds  ot  this  invasion  of  this  man's 
rights?  Is  he  to  secure  his  premises  for 
their  benefit?  It  Is  admitted  <m  all  bands 
that  as  a  seneral  rule,  he  Is  not  required  to 
do  this,  but  it  is  said  that  there  Is  a  notable 
exception  to  this  general  rule  in  the  case  of 
children.  Judge  Thompson,  In  volume  1,  { 
1024,  puts  it  thus:  "A  well-grounded  ex- 
ception to  the  foregoing  principle  Is  that  one 
who  artificially  brings  or  creates  upon  his 
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own  premises  any  dangerous  tbing,  irblcb 
from  Its  nature  has  a  tendency  to  attract  the 
.childish  Instincts  of  children  to  play  with  it, 
is  bound,  as  a  mere  matter  of  social  duty,  to 
take  such  reasonable  precautions  as  the  cir- 
cumstances admit  of,  to  the  end  that  they 
may  be  protected  from  Injury  while  so  play- 
ing with  it  or  coming  in  its  vicinity.  Things 
of  this  Iclnd  frequently  pass  under  the  desig- 
nation of  'attractive  nuisances.' "  That 
statement  is  very  broad,  as  it  includes  any 
dangerous  thing  which  in  nature  has  a  toid- 
ency  to  attract  the  chlldlab  Instincts  of  chil- 
dren to  play  wltb  it  It  Is  not  confined  to 
machinery.  Where  do  we  stop,  under  this 
bead?  If  machinery,  what  does  it  include? 
In  these  days  of  machinery,  when  it  has  so 
largely  relieved  the  bands  of  man,  the  rule 
of  dangerous  and  attractive  machinery  would 
be  comprehensive.  What  things  would  be 
deemed  dangerous,  under  the  rule  above  quot- 
ed from  Thompson?  What  machinery  would 
be  dangerous?  Almost  all  macbinery  Is,  In 
aome  conceivable  circumstances  or  contin- 
gencies, dangerous.  Surely  we  cannot  deny 
an  owner's  use  of  his  property  by  denying 
to  him  machinery  and  appliances  that  may 
Tmder  some  circumstances  be  dangerous. 
But  the  thing  doing  the  injury  must  also  be 
attractive  to  children.  Where  do  we  stop, 
under  this  head?  When  we  go  to  say  what 
macbinery  is  attractive  to  some  child,  or 
even  to  children,  we  enter  upon  a,  wide,  un- 
certain field.  Under  this  rule  the  owner 
of  land  must  infallibly  Judge  In  advance 
what  Is  a  machine  or  appliance  both  danger- 
ous and  attractive,  on  pain  of  suffering  heavy 
damages.  What  a  constant  menace  to  owner- 
ship of  real  estate!  What  an  infringement 
upon  dominion  over  private  pn^jerty!  It  is, 
in  a  sense,  and  In  no  small  degree,  a  taking 
of  private  property,  because  it  detracts  from 
tjbe  freedom  of  its  use. 

If  we  stick  to  the  bedrock  principles  that 
a  man  has  the  right  to  use  bis  property  as 
be  chooses  for  lawful  purposes,  and  that  be 
owes  no  duty  to  use  it  in  any  particular  way 
for  the  safety  of  trespassers,  we  have  a  cer- 
tain, fixed  guide.  It  is  true  that  the  little 
boy  is  injured,  but  the  owner  whose  machine 
injured  him  was  engaged  in  lawful  business 
upon  his  own  premises,  end  it  was  farthest 
from  bis  Intention  to  hurt  the  child;  and  It 
is  only  a  case  of  inevitable  accident  which 
always  has  befallen  and  always  will  befall 
humanity,  and  for  which  nobody  is  answer- 
able. This  Is  the  only  safe  rule.  The  max- 
im that  a  man  must  so  use  his  own  property 
as  not  to  hurt  another  extends  only  to  neigh- 
bors who  do  not  Interfere  with  or  enter 
upon  It  The  maxim  ceases  when  the  tres- 
passer crosses  the  line.  Olllespie  v.  Mc- 
Gowan,  100  Pa.  150,  45  Am.  Rep.  SStiS.  The 
doctrine  upon  which  the  plaintiff  would  sus- 
tain bis  case  is  that  extracted  above  from 
Thompson  on  Negligence,  and  is  founded 
upon  a  number  of  cases  known  as  the  "Turn- 
table Oases,"  beginning  with  Railroad  Ckk  t. 


Stout  17  WaU.  G57,  21  li.  Ed.  74S,  holding 

that  an  owner  is  liable  where  he  uses  upon 
his  premises  machinery  at  once  dangerous 
and  attractive  to  children,  in  places  where 
children  are  likely  to  go.  In  the  case  of 
RltJ!  V.  City  of  Wheeling,  cited,  I  expressed 
dissent  from  the  principle  announced  in 
those  cases,  and  stated  that  they  were  in- 
consistent with  the  right  of  ownership  of 
real  estate,  and  the  rule  that  Its  owner  owed 
no  duty  to  trespassers,  and  cited  several 
cases  from  eminent  courts  flatly  condonn- 
ing  the  rule,  with  some  which,  while  f<rilow- 
Ing  It  expressed  a  very  apparent  doubt  of  it 
by  limiting  it  to  the  peculiar  circumstances 
existing  in  the  case  of  Railroad  Co.  v.  Stout 
supra.  I  now  add  several  cases  since  de- 
cided, disapproving  those  principles  held  in 
the  Turntable  Cases. 

The  supreme  court  of  Georgia,  in  Rallway 
Oo.  V.  Beavers,  39  S.  B.  82,  disapproved  of 
the  Turntable  Cases,  in  an  exhaustive  opin- 
ion. In  that  case  the  question  whether  a 
landowner  owes  a  duty  to  a  trespassing 
child  Is  discussed  with  ability  by  Judge 
Fish,  and  the  position  is  taken  that  there  Is 
no  difference  between  an  adult  and  a  child 
in  this  respect;  and  the  opinion  quotes  with 
approval  an  article  in  11  Harv.  Law  Rev.  pp. 
349,  434,  by  Judge  Smith,  ex-Justice  of  the 
supreme  court  of  New  Hampshire,  npon  the 
liability  of  landowners  to  chUdr«i  entering 
without  permission.  He  says:  "Are  there 
considerations  which  do  not  exist  in  the  case 
of  an  adult  and  which,  when  put  into  the 
scale,  ought  to  turn  the  balance  in  favor  of 
a  child?  The  two  prominent  arguments  are 
(1)  that  the  child  is  Innocent;  (2)  that  the 
child  is  incapable  of  protecting  itsdf.  What 
force  is  to  be  allowed  to  these  considera- 
tions, and  do  they  outweigh  the  reasons 
against  Imposing  liability  upon  the  land- 
owner? Of  course,  the  Innocence  of  a  plain- 
tiff does  not  i>er  se  establish  the  fault  of  a 
defendant  The  landowner  cannot  be  liable 
unless  he  owes  to  the  child  a  duty  which  he 
has  neglected.  Should  the  law.  In  view  of 
the  innocence  of  the  child.  Impose  on  the 
landowner  the  duty  In  controversy?  No 
doubt,  there  are  cases  where  a  defendant  is 
rightly  held  liable  to  a  child  when  he  woidd 
not  be  to  an  adult  under  similar  circuin- 
stances.  Whore  it  is  admitted  that  a  duty 
exists  to  use  care  to  avoid  harm  to  both  chil- 
dren and  adults  (e.  g.  In  the  use  of  the  pub- 
lic highway),  then,  In  point  of  fact  more  care 
may  be  required  towards  the  child  than  to- 
frards  an  adult  In  view  of  the  child's  help- 
lessness and  unconsciousness  of  danger,  more 
care  may,  as  a  matter  of  fact  be  required  un- 
der the  unvaiTlng  legal  rule  of  'due  care  un- 
der the  circumstances,'  Just  as  more  care.  In 
ftict  though  not  In  law,  may  be  required  to 
avoid  colliding  with  an  obviously  lame  or 
blind  adult  than  with  a  vigorous  man  In  fall 
possession  of  all  bis  faculties.  But  oil  thi» 
is  true  only  where  It  is  admitted  that  a  duty 
exists.    'In  considering  the  question  wheUi- 
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er  a  dnty  exists,  there  is  no  dlstincticm  be- 
tween the  case  where  an  Infant  Is  injured 
and  one  where  the  Injmr  is  to  an  adult, 
though  where  the  duty  Is  imposed  the  law 
may  exact  more  Tlgllance  in  its  discharge 
as  to  the  former.'  [Citing  Denman,  J.,  in 
Dobbins  y.  Bailroad  Co.  (To.  Sup.)  41  S.  W. 
02,  38  L.  R.  A.  578,  66  Am.  St  Hep.  886.] 
So,  if  it  be  conceded  that  the  defendant  was 
negligent,  and  that  his  negligence  consti- 
tuted part  of  the  idaintiff's  damage,  then  the 
incapacity  of  a  child  may  fnmish  a  good  an- 
swer to  the  defense  of  contributory  negli- 
gence. Conduct  of  the  plaintiff  whicb  would 
hare  been  negligent  In  an  adult  may  not  be 
in  a  child.  But  the  fact  that  the  child  was 
not  capable  of  contributory  negligence  does 
not  necessarily  establish  that  the  adult  de- 
fendant was  negligent.  It  does  not  per  se 
prove  that  the  defendant  owed  to  the  plain- 
tiff a  duty,  or  that  he  failed  to  perform  a 
duty.  'If  there  w«s  no  breach  of  duty, 
then  there  was  no  wrong,  irrespective  of  the 
boy's  rapacity  to  know  that  what  he  was 
doing  was  dangerous.'  [Citing  Felton  t, 
.Aubrey,  20  C.  C.  A.  436,  74  Fed.  853.]  'The 
fact  that  Injury  has  resulted,  and  to  a  child 
Incapable  of  negligence,  will  not  import  the 
negligence  of  the  defendant,  which  is  the 
sole  ground  of  liability.'  [Citing  Culburtson 
T.  Railroad  Co.,  48  La.  Ann.  1380,  20  South. 
902;  Emerson  v.  Peteler,  35  Minn.  481,  29 
N.  W.  811,  50  Am.  Rep.  337;  Oatlett  v.  Rail- 
road Co.,  6T  Ark.  461,  21  8.  W.  1062,  38  Am. 
St.  Rep.  254.]  Obviously,  cases  of  the  two 
foregoing  classes  do  not  furnish  arguments 
in  favor  of  creating  a  duty  towards  children 
in  situations  where  no  duty  would  exist 
towards  adults.  Why  should  Innocent  chil- 
dren have  greater  rights  than  innocent 
adults,  in  respect  to  damage  resulting  from 
the  nature  of  the  premises  upon  which  they 
enter  without  permission?  •  ♦  •  The 
test  is  not  whether  their  motives  were  inno- 
cent, or  even  laudable,  or  whetner  their 
conduct  was  careful,  but  whether  they  en- 
tered without  the  owner's  permission.  If  so, 
they  cannot  clnlm  that  the  owner  was  under 
a  duty  to  make  things  safe  for  their  access, 
or  to  give  warning  of  nonapparent  danger. 
[Citing  Morgan  v.  City  of  Hallowell,  57  Me. 
375;  Gramllch  v.  Wurst  86  Pa.  74,  27  Am. 
Rep.  684.]  •  •  •  The  decision  turns  not 
upon  the  presence  of  fault  in  the  plalntltF, 
but  in  the  absence  of  fault  in  the  defend- 
ant. The  plaintlfTs  action  Is  defeated,  not 
t)ecau8e  his  own  wrong  bars  a  recovery 
against  the  landowner  who  has  neglected  to 
perform  a  duty  owing  to  him,  but  because  he 
lias  not  succeeded  in  establishing  the  pri- 
mary proposition  that  the  landowner  owed 
him  the  duty  In  question.  His  trespass  is 
not  always  a  negligent  act,  and  hence  does 
not  Invariably  bar  bim  on  the  ground  of  con- 
tributory negligence.  [Citing  1  Shear.  &  R. 
Xeg.  (4th  Ed.)  §|  97,  98.]  Kor  does  his  tort, 
even  when  he  Is  a  conscious  and  morally  ex- 
cusable  tresimsser,   prevent   bla  recovering 


against  the  landowner  for  negligently  bring- 
ing force  to  bear  upon  bim  by  a  positive  act 
done  after  bis  entry,— a  negligent  act  of 
commission.  But  when  an  adult,  who  en- 
tered without  permission,  seeks  to  recover 
for  harm  from  the  condition  of  the  premises, 
he  falls,  though  morally  blameless.  He  may 
be  a  technical  tort  feasor,  but  recovery  Is 
not  denied  him  by  way  of  punishment  for 
his  own  wrong.  He  falls  because  tue  land- 
owner owed  him  no  duty  to  have  the  prem- 
ises In  safe  c<»dltIon  for  his  entry.  Why 
should  the  moral  Innocence  of  a  childish  in- 
truder raise  a  duty  on  the  part  of  the  land- 
owner which  is  not  created  by  the  moral 
Innocence  of  an  adult  intruder?  The  youth- 
ful innocence  of  a  child  does  not  make  re- 
strictions on  the  right  of  user  less  dam- 
aging to  the  owner,  or  make  the  alleged  duty 
of  preventing  entrance  of  an  Intruder,  or 
protecting  him  from  harm  after  entry,  less 
burdensome  than  in  the  case  of  an  adult. 
•  *  *  The  chUd,  it  is  said,  is  Incapable  of 
protecting  itself,  and  hence  It  is  eloquent- 
ly contended  that  the  law  must  impose  the 
duty  of  protection  upon  landowners.  The 
apparent  assumption  is  that  all  the  children 
In  the  world  ere  mere  waifs  and  strays,  and 
that  the  duty  of  caring  for  them  must  be 
Imposed  upon  the  landowners,  because  the 
law  can  find  no  one  else  to  bear  the  burden. 
The  fact  is  that  the  vast  majority  of  chil- 
dren have  protectors,  appointed  alike  by  na- 
ture and  law,— their  parents,— who  have  legal 
power  to  control  their  actions,  and  whose 
moral  duty  to  keep  their  children  from  enter- 
ing upon  dangerous  premises  is  generally 
regarded  as  at  least  equal  to  the  moral  ob- 
ligati<m  of  the  landowner  to  fence  them  out. 
If  the  child  Is  hurt  by  the  active  negligence 
of  the  owner  in  l»-inglng  force  to  bear  upon 
him,  it  may  well  be  that  the  negligence  of 
the  parait  in  falling  to  restrain  the  child's 
entrance  does  not  bar  the  child's  recovery 
for  the  force  brought  to  bear  upon  him  after 
his  entrance.  But  it  is  going  far  beyond 
this  to  say  that  the  child  can  recover  for 
harm  sustained  by  him  through  the  condition 
of  the  premises  without  the  immediate  in- 
tervention of  any  human  agency.  When  a 
child  wakes  up  in  the  morning  In  his  fa- 
ther's house,  the  duty  of  providing  a  safe 
playground  rests  upon  his  parents.  Is  this 
duty  shifted  from  the  parents  to  private 
landowners  because  the  child  chances  to  es- 
cape from  the  parents'  care?"  I  refer  to 
Judge  Fish's  opinion  In  the  cited  Georgia 
case  as  able  and  full  upon  this  much-debated 
subject  I  win  next  refer  to  the  New  Jer- 
sey case  of  Railroad  Co.  v.  Reich,  Gl  N.  J. 
Law,  835,  40  AO.  G82,  41  L.  K.  A.  831,  68  Am. 
St  Rep.  727,  holding  that  a  landowner  Is 
under  no  obligations  to  a  mere  trespasser 
to  keep  his  premises  in  a  safe  condition,  and 
the  fact  that  the  trespasser  is  an  Infant  of 
tender  years  affords  no  reason  for  modifying 
the  rule,  and  charging  the  landowner  with 
a  duty  which  does  not  otherwise  exist    I 
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also  refer  to  Turess  v.  Ballroad  Co.,  61  N.  J. 
Law,  314,  40  Atl.  614,  holding  that  a  railroad 
company  maintaining  upon  Its  own  land  a 
turntable  la  not  liable  for  Injury  to  a  child 
who  comes  upon  the  land  and  is  hvrt  while 
playing  with  the  turntable,  and  that  an  invi- 
tatlon  to  the  child  will  not  be  implied  from 
the  tact  that  the  turntable,  obviously  design- 
ed for  another  purposes,  faralshes  a  place  tor 
playing  which  is  attractlTe  to  children. 
Both  these  New  Jersey  cases  are  cases  of 
turntables.  In  both  of  tbem  it  is  very  coe- 
rectly  stated  that  the  principle  on  which  the 
doctrine  of  liability  rests  in  the  Turntable 
Cases,  If  SGimd,  must  be  applicable  more 
widely  than  to  raltaroad  companies  and  th^ 
turntables;  that  it  would  require  a  similar 
nil«  to  be  applied  to  all  owners  and  occupi- 
ers of  land,  in  respect  to  any  structure,  ma- 
chinery, or  Implement  maintained  by  tbem 
which  presented  a  like  attractiveness  and 
furnished  a  like  temptation  to  children. 
"He  who  erects  a  tower  capaUe  of  being 
climbed,  and  maintains  a  windmill  to  pump 
water;  he  who  leaves  his  mowing  machine 
or  dangerous  agricultural  implements  in  his 
fields;  he  who  maintains  a  pond  in  which 
boys  may  swim  in  summer,  or  on  which  they 
may  skate  in  winter,— would  seem  to  be 
amenable  to  this  rule  of  duty.  Climbing, 
playing  at  work,  swimming,  and  skating  are 
attractions  almost  irresistible  to  children, 
and  any  landowner  w  occupier  may  well  be- 
lieve that  such  attractions  will  lead  childroi 
Into  danger.  Many  other  cases  of  like  char- 
acter may  be  imagined.  In  all  of  them  the 
doctrine  of  the  Turntable  Oases  would 
charge  the  landowner  with  the  duty  of  tak- 
ing ordinary  care  to  preserve  young  children 
thus  tempted  on  his  term  from  harm.  The 
fact  that  the  doctrine  extends  to  such  a  va- 
riety of  cases,  and  to  cases  in  respect  to 
which  the  idea  of  such  a  duty  is  novel  and 
startling,  raises  a  strong  suspicion  of  the 
correctness  of  the  doctrine,  and  leads  us  to 
question  it" 

An  argument  used  in  support  of  the  Turn- 
table Cases  Is  that  the  owner,  by  having 
such  attractive  machinery,  Invites  the  child 
to  come  upon  his  premises.  That  Is  carrying 
his  act  very  far,  to  say  that,  when  the  de- 
fendant has  a  cable  and  pulleys  made  up<m 
his  land  solely  for  the  mining  of  coal,  he 
thereby  invites  children.  If  this  is  so,  own- 
ers of  land,  if  they  utilize  their  land,  will  ex- 
tend a  very  wide  invitation  and  risk  tre- 
mendous danger  of  liability,  and  in  many, 
many  cases  must  fail  to  come  up  to  the  re- 
quired standard,  however  sincere  In  their 
efforts  to  avert  harm  to  children.  They 
would  incur  vast  additional  expenditure  in 
inclosing  and  guarding  their  machinery,— an 
expenditure  wholly  unnecessary,  except  to 
prepare  in  advance  tor  the  preservation  of 
children.  In  this  case  It  is  demanded  that 
we  say  that  the  defendant  company  was 
boimd  to  go  to  an  expense.  In  amount  which 
we  do  not  know,  to  box  its  cables  and  pul- 


leys,—a  duty  which  might  render  the  use. 
repair,  and  adjustment  of  its  cable  and  pul- 
leys very  inconvenient  The  two  New  Jersey 
cases  Just  cited  take  the  position,  as  I  take 
it,  that  the  presence  of  such  machinery  upon 
the  owner's  premises,  necessary  in  the  trans- 
action of  his  lawful  business.  Is  not  an  in- 
vitation or  an  allurement  to  children  by  such 
owner,  for  which  he  is  responsible.  The 
doctrine  of  the  Turntable  Cases  shifts  the 
duty  of  watchfulness  and  care  from  the 
shoulders  of  parents,  where  the  Creator  has 
placed  it,  to  the  shoulders  of  the  landowner 
using  his  property  to  make  a  living,  and  thus 
materially  detracts  from  the  full  ownership 
of  property,  sacred  under  our  constitution. 
It  is  an  infringement  upon  the  right  of  prop- 
erty. I  desire  also  to  call  attention  to  the 
Tennessee  case  of  Bates  v.  Railway  Co.,  90 
Tenn.  86,  16  &  W.  1069,  25  Am.  St  Rep. 
665,  where  It  was  held  that  a  railroad  com- 
pany need  not  so  fasten  its  turntables  that 
boys  could  not  unfasten  them,  and  that  the 
company  was  not  required  to  fasten  them 
any  more  securely  than  merely  to  keep  tbem 
In  their  place.  In  Dobbins  v.  Railroad  Co.. 
91  Tex.  60,  41  S.  W.  62,  38  U  R.  A.  573,  06 
Am.  St  Rep.  856,  it  la  held  that  the  law  im- 
poses no  greater  duty  on  a  landownv  to  an 
Infant  than  to  an  adult  but  where  a  duty 
exists,  the  law  may  exact  more  vigHance  In 
the  case  of  an  infisnt  That  case  very  log- 
ically criticises  the  Stout  Case,  17  WalL  657, 
21  L.  Ed.  745,  by  saying  that  the  supreme 
court  at  the  United  States  spent  its  argument 
In  the  effort  to  show  that  the  turntable  was 
left  unlocked,  and  that  hence  the  company 
was  guilty  of  negligence,  seeming  to  forget 
that  before  reaching  that  question  another 
question  arose  for  decision,  namely,  whether 
the  company  was  under  any  du^  to  the 
child.  Obviously  this  criticism  was  Just 
since.  If  there  was  no  duty,  what  mattered 
it  that  the  turntable  was  not  locked? 

But  whether  the  principle  of  the  Turn- 
table Cases  is  right  or  not  a  number  of 
courts  have  said,  while  following  them,  that 
those  cases  must  be  limited  to  the  Instances 
before  the  court  and  that  the  Stout  Case 
must  not  be  extended,  but  limited  to  its  tacts. 
Those  cases  will  not  Justify  a  recovery  in  this 
case.  There  the  turntable  was  idle  and  un- 
fastened,—a  circumstance  which  induced  the 
supreme  court  to  find  the  presence  of  negli- 
gence against  the  company,— whereas  In  the 
case  before  us  the  machinery  was  running, 
in  actual  use,  and  there  is  no  element  of 
negligence  chargeable  to  this  company,  ud- 
less  you  criminate  it  for  having  the  cable 
and  pulleys  upon  its  premises.  The  cable 
and  the  pulleys  were  necessary  in  the  com- 
pany's business,  and  upon  its  private  propet^ 
ty.  It  was  not  in  a  public  place,  as  was  the 
turntable  in  the  Stout  Case.  A  turntable  in  { 
town  is  in  a  much-frequented  {dace,  and.  i 
though  private  property,  the  {dace  is  used  ' 
much  as  a  highway,  and  the  company  may  be- 
held to  know  that  children  do  and  will  c«me 


Digitized  by  VjOOQIC 


W.Va.) 


UTHEBMOHLEN  v.  BOGG'S  RUN  MIN.  &  MFG.  CO. 


415 


upon  Its  premises;  but  we  cannot  say  the 
same  in  this  case,  as  to  tbe  premises  of  the 
defendant  It  is  suggested  that  there  was  a 
road  leading  tbrongh  these  premises  from  the 
city  of  Wheeling  to  a  bouse  on  the  top  of  the 
hiU,  owned  by  the  company;  but  it  was  a 
private  way  used  only  fsx  tlie  convenience  of 
the  company  in  reaching  that  house,  and  in 
driving  a  few  cows  to  pasture  fields  on  the 
hill.  That  road  can  exercise  no  Influence  in 
this  case.  It  was  a  good  distance  from  the 
puUey  which  caught  the  child.  It  Is  proven 
that  the  company  gave  no  invitation  to  chil- 
dren to  come  upon  its  premises,  and  that 
when  they  did  so  they  were  driven  oft.  It 
Is  proven  that  the  unfortunate  little  boy, 
Raymond  Utho-mohlen,  and  his  companions, 
were  on  the  premises  near  the  mine,  not 
near  the  pulley,  a  few  minutes  before  the 
calamity  befell  him,  and  they  were  driven  off 
by  an  employs  of  the  company,  and  started 
to  go  off  the  premises,  and  soon  the  screams 
of  the  little  boy  were  heard.  This  little  boy, 
as  well  as  others,  were  uniformly,  before 
this  accident,  warned  off  the  premises,  and 
told  they  would  get  hurt  Thus  we  can  say 
that  the  company  did  not  tolerate  theh:  pres- 
ence on  the  premises,  but  did  everything  to 
keep  them  aa  the  premises  within  its  power, 
and  preserve  them  from  harm,  unless  we  re- 
quire the  company  to  fence  in  its  premises 
or  box  up  its  cable  and  pulleys.  The  plaln- 
tUTs  case  must  rest,  in  the  absence  of  negli- 
gence, upon  the  theory,  and  only  upon  the 
Xbeary,  that  the  pulleys  and  cable  were  things 
dangerous  and  attractive  to  children,  ana 
that  merely  for  that  cause  the  plaintiff  is 
entitled  to  recover.  Can  we  say  that  such 
instrumentalities  of  business  prosecuted  by 
an  owner  upon  his  own  premises  are  within 
the  rule  of  dangerous  and  attractive  ma- 
chinery, even  under  the  principle  of  the 
Turntable  Cases?  If  so,  what  machinery 
would  not  be  likewise?  What  business  would 
not  be  subject  to  this  constant,  imminent 
danger?  For  the  reason  that  no  duty  was 
imposed  by  the  law  on  the  defendant  to  the 
plaintiff,  arising  from  the  operation  of  the 
machinery  in  question,  and  there  can  be  no 
negligence  Imputed  by  law  to  the  defendant, 
we  think  that  the  court  committed  no  error 
in  directing  a  verdict  for  the  defendant 
Ketterman  v.  Railroad  Co.,  48  W.  Va.  606,  87 
S.  E.  683;  Rita  v.  City  of  Wheeling,  45  W. 
Va.  262,  31  S.  E.  993.  It  may  not  be  amiss, 
for  convenient  reference,  to  cite  those  cased 
commonly  called  the  "Turntable  Cases,"  up- 
holding the  liability  of  railroad  companies 
as  to  turntables  negligently  maintained: 
Raib^>ad  Co.  v.  Stout,  17  WaU.  657,  21  L. 
Ed.  746;  Keffe  v.  Railroad  Co.,  21  Minn.  207, 
18  Am.  Rep.  883;  Railroad  Co.  v.  Fltzalm- 
mosB,  22  Kan.  686,  81  Am.  Rep.  203;  Evans- 
Ich  V.  RaUway  Co.,  67  Tex.  126,  44  Am.  Rep. 
686;  Koons  v.  Ralh^ad  Co.,  66  Mo.  692; 
Williams  T.  Railroad  Co.,  96  Ma  275,  9  S.  W. 
678;  Btargs  v.  Gardner,  19  Conn.  607,  50  Am. 


Dec.  261;    Barrett  v.  Southern  Pac.  Co.,  9t 
Cal.  296,  27  Pac.  666,  25  Am.  St  Rep.  186. 

The  plaintiff  excepted  to  the  action  of  the 
circuit  court  in  excluding  as  witnesses,  be- 
cause of  incompetency  by  reason  of  infancy, 
the  plaintiff,  aged  9  years  at  the  time  of 
trial;  Elmer  Crosby,  aged  10  years;  and 
George  Mentz,  aged  nearly  14.  The  exam- 
ination of  these  witnesses  on  their  voir  dire 
renders  it  very  doubtful  whether  they  were 
competent  Some  of  their  answers  evlnce- 
competency.  The  oldest  one  said  he  did  not 
hear  what  the  clerk  said  in  swearing  him. 
He  said  the  clerk  asked  him  what  the  oath 
was;  otherwise  be  seemed  to  have  some 
understanding  of  an  oath.  But  none  of  them^ 
seemed  to  have  an  adequate  conception  of 
what  an  oath  meant,  its  sanctity,  scriemnityr 
or  moral  or  religious  obligation.  Under  Judge 
Denf  s  opinion  In  State  v.  Michael,  37  W.  Va. 
566,  16  S.  E.  803,  19  L.  R.  A.  605,  they 
seem  to  be  incompetent,  as  he  said  that  chil- 
dren might  have  some  knowledge  that  it  is- 
wrong  to  tell  a  lie,  yet  this  may  be  so  slight 
as  to  produce  no  decided  or  lasting  impres- 
sion on  their  minds,  and  they  may  be  easily 
led  to  regard  as  truth  what  others  tell  them. 
I  do  not  think  these  witnesses  exhibited 
enough  intelligence  to  make  them  amenable 
for  perjury.  But  there  is  another  strong 
consideration  which  forbids  this  court  from 
reversing  the  judgment  on  tliis  ground.  We 
cannot  judge  of  the  real  character  or  degree 
of  intelligence  of  these  witnesses  from  their 
mere  paper  evidence.  The  Judge  of  the  cir' 
cult  court  had  a  means  of  decision  in  this 
matter  not  possessed  by  us;  their  presence 
face  to  face  before  him  affording  him  a  su- 
perior means  to  judge,  of  which  we  are  de* 
prived.  In  almost  esv&rj  case  that  is  the  de- 
ciding test.  In  a  great  majority  of  cases  the 
decision  of  the  trial  court  In  the  matter  of  . 
the  competency  of  a  child,  depending,  as  it 
does,  not  on  age,  but  on  inteUlgence,  must  be 
final,  and  "it  must  be  a  very  flagrant  case  of 
error  to  authorize  this  court  to  reverse  the- 
Judgment"  Peterson  v.  State,  47  Ga.  624. 
It  must  be°  a  very  strong  case  to  revarse. 
Whart  Ev.  S  368.  It  is  a  matter  of  discre- 
tion with  the  trial  court  and  cannot  be  re- 
viewed on  appeal.  State  v.  Edwards,  79  N. 
C.  648;  State  v.  Manuel,  64  N.  O.  601.  As 
just  stated,  some  courts  hold  that  the  deci- 
sion of  the  trial  court  is  not  reviewable. 
Notes  to  State  v.  Michael  (W.  Va.)  19  Lr.  R. 
A.  610  (8.  c.  16  S.  E.  803).  But  the  true  rule 
Is,  where  the  trial  coiut  has  excluded  or  ad- 
mitted a  witness  in  cases  of  infancy,  that 
there  can  be  no  reversal,  except  in  a  very 
palpable,  imquestlonable  case  of  error, 
amounting  to  an  abuse  of  discretion.  The 
cases  must  be  very  rare  in  which  there  can 
be  a  reversal  for  such  cause.  See  Day  v. 
Day,  66  N.  H.  316;  Wade  v.  State,  60  Ala. 
164.  But  aside  from  these  considerations,  I 
am  free  to  say,  in  addition,  that  from  the 
nature  of  this  case^  I  cannot  conceive  how 
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any  evidence  from  these  witnesses  could  have 
changed  the  result,  and  therefore  there  is  no 
error  In  this  matter  aggrieving  the  plaintiff. 
Therefore  we  afilrm  the  Judgment 


WOOD  et  al.  v.  WOOD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  18,  1901.) 

PARTNERSHIP  —  BIIA  TO  DISSOLVE  —  SUFFI- 
CIENCY—RBCHIVBa^-APPOINTMBNT. 

1.  A  bill  filed  for  the  purpose  of  establishing 
the  fact  of  a  partnership  between  plaintiff  and 
defendant,  and  having  same  dissolved  and  the 
partnership  accounts  settled,  which  partnership 
is  denied  by  the  defendant,  and  the  allegations 
of  the  bill  are  sufficiently  defiiUte  to  show  an 
agreed  partnership,  and  that  the  same  went  into 
actual  operation,  and  prayer  "that  the  status 
of  the  parties,  plaintiff  and  defendant  be  ascer- 
tained and  settled;  a  partnership  decreed  as 
existing  between  them;  the  interest  of  each 
partner  be  ascertained  and  declared;  that  an 
account  be  taken  of  all  matters  concerning  the 
partnership,  including  the  assets  and  liabilities 
of  the  concern  and  the  individual  accounts  of 
the  partner;  that  a  decree  be  entered  for  the 
sale  of  the  partnership;  and  that  the  defendant 
be  required  to  discover  the  profits  and  earnings 
of  the  copartnership, — lield  sufficient  on  demur- 
rer. 

2.  In  such  a  case,  an  amended  and  supple- 
mental bill  praying  for  a  receiver  having  been 
filed,  where  the  defendant  is  in  possession,  and 
conducting  a  successful  and  prosperous  business, 
who  denies  the  partnership,  and  is  solvent,  and 
able  to  respond  in  damages,  the  court  will  not 
appoint  a  receiver. 

3.  In  a  suit  to  dissolve  a  partnership  and  set- 
tle its  accounts,  where  the  defendant  in  posses- 
sion denies  the  partnership,  a  receiver  should 
not  be  appointed  unless  the  fact  of  partnership 
is  clearly  proven  in  the  cause,  and  there  is  dan- 
ger of  the  loss  or  misappropriation  of  the  prop- 
erty of  the  firm,  or  a  material  part  thereof. 

(Syllabus  by  the  Court.) 
Appeal  from  circuit  court,  McDowell  coun- 
°  ty;   Joseph  M.  Sanders,  Judge. 

BlU  by  J.  A.  Wood  and  C.  A.  Wagner 
against  B.  E.  Wood.  Decree  for  plaintiffs, 
and  defendant  appeals.    Beversed. 

W.  L.  Taylor,  J.  A.  Strother,  Wyndham 
Stokes,  R.  a  &  B.  McClaugherty,- and  Henry 
&  Graham,  for  appellant  T.  Lk  Helntze, 
Rucker  &  Keller,  and  Floumoy,  Price  & 
Smith,  for  appellees. 

McWHORTEB,  J.  J.  A.  Wood  and  C  A. 
Wagner  filed  their  bill  of  complaint  In  the 
circuit  court  of  McDowell  county  against  B. 
E.  Wood,  alleging:  That  in  the  year  1898, 
through  the  Influence  and  efforts  of  plaintiff 
Wagner,  a  contract  was  entered  into  between 
defendant  R.  "Bi-  Wood,  and  George  F.  Lasher, 
and  others,  trustees,  for  the  purchase  of  cer- 
tain timber  on  Huff  creek,  in  McDowell  coun- 
ty and  Wyoming  county.  That  at  the  time 
this  contract  was  made  and  the  said  Wagner 
used  his  Influence  In  obtaining  the  contract 
for  said  B.  E.  Wood,  It  was  agreed  between 
them  that  said  Wagner  should  have  a  one- 
fourth  Interest  In  the  contemplated  business 
of  cotting  and  marketing  the  timber.    That 


about  this  same  time  one  W.  M.  Bitter  pur- 
chased from  Henry  McCormlck  the  timber  on 
a  tract  of  land  lying  on  Sandy  Huff,  a  tribu- 
tary of  Tug  river,  and  which  tract  contained 
the  only  natural  and  desirable  outlet  from 
the  Huff  creek  tract  to  the  railroad,  and  con- 
sequently this  purchase  by  Bitter  practically 
blocked  the  way  to  the  marketing  of  the  tim- 
ber on  Huff  creek.  That  B.  El  Wood  and  W. 
M.  Ritta:  were  rival  claimants  of  the  timber 
on  a  certain  tract  of  land  in  McDowell  county 
owned  by  the  McDowell  Land  Assodatton, 
and  claimed  by  Wood  and  Bitter,  respective- 
ly, by  virtue  of  separate  contracts.  By  set- 
tlement between  them,  the  Interest  of  Rltter 
In  the  timber  on  Sandy  Huff  was  assigned 
to  Wood,  thus  giving  him  an  outlet  for  a 
large  tract  of  timber  on  Huff  creek.  Tbat  It 
was  understood  that  articles  of  copartnership 
or  an  agreement  for  an  incorporation  shotdd 
be  prepared  and  signed  by  the  defendant  and 
plaintiffs  providing  for  the  operation  of  the 
timber  tracts  on  Sandy  Huff  and  Huff  creeks 
by  a  copartnership  or  a  corporation  to  consist 
of  said  parties  (and,  in  case  of  corporation,  to 
Include  one  A.  R.  Paddock,  who  was  a  friend 
and  business  associate  of  said  Wagner),  who 
were  to  be  Interested  In  the  following  pro- 
portion: B.  E.  Wood  and  J.  A.  Wood  Jointly 
three-fourths,  and  Wagner  one-fourth;  and  it 
was  understood  and  agreed  between  said  B 
E.  Wood  and  J.  A.  Wood,  as  to  the  said  three- 
fourths  interest  they  should  own  It  In  equal 
shares.  That  no  agreement  was  ever  exe- 
cuted In  writing,  but  the  partnership  was 
agreed  upon,  and  went  Into  actual  operation, 
and  the  execution  of  the  written  agreement 
was  carelessly  delayed  from  time  to  time. 
That  said  agreement  was  that  said  firm 
should  be  known  as  the  Wood  Lvmber  Com- 
pany, and  was  prepared  by  J.  A.  Wood  at  the 
request  of  B.  E.  Wood,  and,  although  admit- 
ted by  B.  E.  Wood  to  contain  all  the  essen- 
tial elements  of  the  agreement  verbally  made, 
Its  execution  was  carelessly  delayed;  and  a 
copy  of  said  draft  was  exhibited,  marked  "J. 
A-  W.  No.  1."  That  they  severally  paid  Into 
the  firm  fund  the  following  sums  of  money  as 
their  cash  contributions  to  the  capital  there- 
of: "By  J.  A.  Wood,  $3,150.00;  by  B.  E. 
Wood,  $3,16a00;  by  C.  A.  Wagner,  on  Octo- 
ber 8,  1806,  |aOO.OO;  by  Q  A.  Wagner.  4th 
January,  1890,  $1,000.00."  That  In  addition 
to  such  payments,  plaintiff  furnished  credit 
to  the  partnership  by  Indorsing  the  commer- 
cial paper  of  the  defendant  B.  E.  Wood,  to 
the  amount  of  $2,000,  for  the  purpose  of  rais- 
ing money  to  conduct  the  partnership  busi- 
ness, and  assisted  in  placing  the  business  of 
the  enterprise  on  a  firm  financial  basis.  That 
until  comparatively  recently  defendant,  R.  E. 
Wood,  never  denied  their  respective  partner- 
ship Interests,  but  expressly  admitted  them  In 
various  ways,  but  had  recently  denied  that 
plaintiffs  bad  any  Interest  In  the  partnership 
business  or  effects,  and  that  the  money  put 
in  the  business  by  them  was  money  loaned 
blm  Individually,  and  that  he  now  owes  it 
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to  them  Individually.  That  said  defendant, 
B.  K.  Wood,  had  taken  upon  himself  the  man- 
agement and  control  of  the  partnership  busi- 
ness, had  Ignored  the  rights  of  plaintiffs  in 
the  premises,  refused  them  any  voice  in  the 
management  of  its  concerns,  and  Improperly 
and  illegally  appropriated  to  his  own  Indi- 
vidual use  the  fund  of  the  partnership  to  a 
large  amount  at  different  times  varying  from 
$4,000  to  $5,000,  and  that  be  was  indebted 
to  the  partnership  concern  to  the  amount  of 
$1,000,  or  more.  That  the  earnings  of  the 
partnership  since  its  formation  had  amounted 
to  a  very  large  sum  of  money.  That,  not- 
wlthstandhig  the  great  earnings,  the  said 
Wagner  had  only  been  paid  $600,  and  said  J. 
A.  Wood  nothing;  and  alleging  that  plaintiffs 
were  entitled  to  have  a  court  of  equity  ascer^ 
tain  and  establish  their  rights,  an  account 
ordered,  and  a  dissolution  of  the  partnership, 
and  prayed  that  the  defendant  be  required  to 
answer,  the  status  of  the  parties  plaintiffs 
and  defendant  be  ascertained  and  settled,  a 
partnership  be  decreed  as  existing  between 
Miem,  the  interest  of  each  partner  be  ascer- 
tained and  declared,  an  account  be  taken  of 
all  concerned  in  the  partnership  including  the 
assets  and  liabilities  of  the  concern  and  the 
Individual  accounts  of  the  iwrtners,  a  decree 
be  entered  for  the  sale  of  the  partnership,  and 
R.  B.  Wood  be  required  to  discover  the  profits 
and  earnings  of  the  partnership.  The  agree- 
ment of  partnership  In  blank  filed  with  the 
biU  as  exhibit  "X  A.  W.  No.  1"  is  dated  on 

Ibe  day  of ,  180S,  and  provides- 

"The  style  and  name  of  the  copartnership 
shall  be  'Huff  Creek  Luml>ur  Company.'  The 
capital  stock  of  said  copartnership  shall  be 
$10,000.00,  and  shall  be  contributed  by  them 
as  follows,"— giving  the  amounts  as  hereinbe- 
fore stated  in  the  bill  as  paid  in  by  the  sev- 
eral parties.  The  defendant  filed  his  demur- 
rer and  answer  to  said  bill,  denying  that  said 
partnership  was  ever  agreed  upon  or  existed 
between  said  parties;  admitted  that  there 
had  been  some  conversation  in  regard  to  a 
partnership,  but  was  never  carried  into  a  con- 
tract; that  plaintiff  Wagner  did  let  defendant 
have  at  two  different  times  In  all  $1,500,  the 
larger  part  of  which  was  furnished  by  A.  K. 
Paddock:  that  he.  was  afterwards  called  on 
by  Paddock,  and  he  returned  to  him  $000  of 
the  money  by  giving  his  note  at  30  days, 
which  was  paid  at  maturity;  denies  that 
eitber  J.  A.  Wood  or  Wagner  ever  paid  any- 
thing into  any  partnership  fund;  that  re- 
spondent never  paid  Wagner  any  $600  from 
the  earnings  or  otherwise,  except  as  it  was 
retnmed  to  Paddock  as  stated;  that  J.  A. 
Wood  never  paid  anything  into  any  such  part- 
nership; denies  that  he  owes  them  anything 
except  a  balance  to  Wagner  on  the  amount 
he  let  respondent  have;  that  plaintiffs  never 
lent  their  aid  nor  money  in  the  conduct  of 
the  business;  that  respondent  had  large  con- 
tracts for  the  purchase  of  timber,  in  which  he 
had  Individually  assumed  large  liabilities, 
and  had  deeds  for  said  timber  in  Mb  own 
40  S.E.— 27 


right,  and  had  conducted  the  business  in  his 
own  name  and  on  his  own  responsibility; 
that  the  contract  set  up  in  plaintiffs'  bill  for 
a  copartnership  between  them  and  respond- 
ent. If  such  existed  (which  was  denied),  was 
a  parol  agreement,  not  in  writing,  and  was 
not  to  be  performed  within  a  year  from  the 
time  the  same  was  alleged  to  have  been 
made,  and,  not  being  in  writing,  was  void 
under  the  statute  of  frauds,  upon  which  stat- 
ute respondent  relies;  and  filed  with  his  an- 
swer his  contracts  or  deeds  for  the  purchase 
of  large  bodies  of  timber.  He  also  filed  with 
his  answer  a  contract  in  blank,  prepared  by 
the  attorney  of  J.  A.  Wood.  On  the  17th  of 
December,  1900,  plaintiffs  filed  their  general 
replication  to  the  answer,  and  also  filed  no- 
tice of  a  motion  for  an  appointment  of  a  re- 
ceiver in  the  cause,  which  motion  was  set  for 
hearing  on  the  21st  of  December.  On  the 
22d  of  December,  plaintiffs,  by  leave  of  court, 
withdrew  their  replication  to  the  answer,  and 
the  cause  was  remanded  to  rules  on  motion 
of  plaintiffs,  with  permission  to  file  an 
amended  bill.  Plaintiffs  filed  their  amended 
bill  referring  to  and  making  a  part  of  it 
their  original  bill,  and  containing  additional 
allegations  that  defendant  had  refused  to 
recognize  them  as  partners,  and  had  brought 
lumber  from  his  works  at  other  places,  and 
mixed  it  with  the  partnership  lumber  on  the 
yards  at  Sandy  Huff,  and  had  brought  mer- 
chandise of  his  own,  and  placed  it  in  the  part- 
nership store,  mixing  it  with  the  merchandise 
of  the  firm;  and,  in  addition  to  the  prayer 
of  the  original  bill,  asked  for  a  receiver  to 
take  charge  and  manage  the  business  of 
the  partnership,  which  amended  bill  was 
sworn  to.  The  defendant  filed  his  demurrer 
and  answer  to  said  amended  and  supple- 
mental bills,  referring  to  and  making  part  of 
such  answer  his  original  answer,  again  deny- 
ing the  partnership,  or  that  the  plaintiffs  had 
any  interest  in  the  business  carried  on  by  re- 
spondent, and  averring  that  such  lumber  and 
merchandise  as  were  brought  by  him  to  the 
Sandy  Huff  lumber  yards  and  to  the  store 
after  the  bringing  of  this  suit  he  kept  sepa- 
rate from  the  Ituiber  already  on  the  yards, 
and  from  the  merchandise  in  the  store  or 
proper  Invoice  thereof.  Plaintiffs  took  the 
depositions  of  C.  A.  Wagner,  A.  R.  Paddock, 
J.  A.  Wood,  and  T.  A.  Gaines,  and  renewed 
their  motion  for  the  appointment  of  a  receiv- 
er, and  filed  in  support  thereof  the  affidavit 
of  C.  D.  Heasley;  while  the  defendant  filed 
in  opposition  to  said  motion  the  affidavits  of 
J.  H.  Yost,  William  Ducoty,  M.  N.  Offutt  G. 
L.  Wood,  and  the  defendant,  R.  B.  Wood. 
And  on  the  21st  day  of  March,  1901,  the 
cause  was  heard  upon  the  wlglnal  and 
amended  bills,  the  answer  of  the  defendant 
R.  E.  Wood,  to  the  said  bills,  upon  the  said 
depositions,  and  upon  the  motion  of  plain- 
tiffs for  the  appointment  of  a  receiver,  and 
upon  the  said  several  affidavits,  when  it  was 
agreed  by  the  respective  parties  that  the  an- 
swer of  defendant.  Wood,  to  the  original  bill. 
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Bbonld,  In  addition  to  being  treated  as  an 
answer,  also  be  treated  and  considered  as 
an  affidavit  on  his  behalf  on  said  motion  for 
the  appointment  of  a  receiver,  "upon  consid- 
eration whereof  the  court,  being  of  the  opin- 
ion that  the  plaintiffs  have  shown  prima  fade 
the  existence  of  a  partnership  between  them 
and  the  defendant,  B.  E.  Wood,  doth  sus- 
tain said  motion  for  the  appointment  of  a 
receiver,  and  doth  appoint  Joseph  Keys  a 
receiver  in  this  cause,  who  shall  take  charge 
of  all  the  moneys,  books,  property,  and  ef- 
fects of  the  partnership  lumber  business  on 
Sandy  Huff  and  Huff  creeks  In  McDowell 
and  Wyoming  counties,  referred  to  in  the 
hills,  and  heretofore  run  in  the  name  of.  R. 
E.  Wood,  and  shall  operate  the  same  in  the 
name  of  Joseph  Keys,  receiver,  until  the  for- 
<her  order  of  this  court  collecting,  all  ac- 
counts now  due  or  hereafter  to  become  due 
of  R.  B.  Wood  upon  the  said  business;  and 
the  said  receiver  Is  hereby  granted  full  au- 
thority to  operate  said  business,  and  to  do 
all  things  necessary  In  connection  therewith, 
to  carry  out  and  perform  all  lawful  agree- 
ments heretofore  made  In  relation  thereto  ei- 
ther with  the  several  owners  of  the  timber 
lands  upon  which  the  said  business  Is  being 
operated  or  with  any  purchase  or  purchas- 
ers 0*  lumber  from  the  said  operation,"— 
from  which  decree  the  defendant  appealed. 
At  the  close  of  said  order  the  record  shows: 
"And  thereupon,  after  the  said  action  of  the 
court  In  appointing  the  receiver,  the  plain- 
tiffs ask  leave  to  file  and  do  file  their  general 
replication  to  the  answer  of  the  defendant. 
R.  E.  Wood,  to  the  original  and  amended  and 
supplemental  bills  herein." 

Two  questions  are  Involved:  The  first  Is 
on  the  first  assignment  of  error,  that  the 
original  and  amended  bills  are  without  the 
law  and  equity  to  support  them.  It  Is  said 
by  appellant  that  it  is  difficult  to  ascertain 
from  the  prayer  of  the  original  bill  what 
relief  Is  sought,  and  that,  If  the  relief  con- 
temidoted  Is  for  the  specific  performance  of 
the  contract  its  allegations  are  too  Indefinite 
and  uncertain  to  be  entertahied  In  a  court 
of  equity.  The  bill  alleges— It  Is  true.  In  an 
Indefinite  manner— the  particulars  of  the  part- 
nership claimed,  but  they  do  allege  sufficient- 
ly to  show  an  agreed  partnership  between 
the  three  with  a  capital  of  |10,0OO,  and  allege: 
"That  they  severally  paid  into  the  firm  fund 
the  following  sums  of  money  as  their  cash 
contributions  to  the  capital  thereof,  to  wit: 
By  J.  A.  Wood,  ?3,150.00;  by  R.  E.  Wood, 
$3,150.00;  by  O.  A.  Wagner,  m  October  3, 1898, 
$500.00;  by  C.  A.  Wagner,  4th  January, 
1800,  $l,000.00r'  and  allege  that  said  part- 
nership was  agreed  upon,  and  went  into 
actual  operation;  and  pray  that  the  status 
of  the  parties  plaintiffs  and  defendant  be 
ascertained  and  settled,  and  that  a  partner- 
ship may  be  decreed  as  existing  between 
them,  and.  If  found  to  exist  as  alleged,  the 
interest  of  each  partner  be  ascertained  and 
declared,  and  an  account  be  taken  of  all 


matters  concerning  the  partnership,  includ- 
ing the  assets  and  liabilities  of  the  concern, 
and  the  individual  accounts  of  the  partners; 
that  a  decree  be  entered  for  the  sale  of  the 
partnership,  and  the  defendant  required  to 
discover  the  profits  and  earnings  of  the  part- 
nership. This  can,  at  least  be  construed 
Into  a  prayer  for  the  winding  up  of  the  part- 
nership, and  the  further  prayer  of  the  amend- 
ed and  supplemental  bill  is  for  the  appoint- 
ment of  a  receiver.  I  think  the  bills  are 
sufficient  to  give  the  court  Jurisdiction.  The 
court,  by  Its  decree,  finds  that  plaintiffs  had 
shown  prima  facie  the  existence  of  a  part- 
nership between  them  and  the  defendant  R. 
B.  Wood,  which  finding,  in  the  state  of  the 
pleadings,  was  error,  as  will  be  shown  fur- 
ther on. 

The  only  other  question  remains,  as  to  the 
legality  of  the  appointmmt  of  the  recelvcjr. 
Chapter  133,  8  28,  Code,  provides  that  "a 
court  of  equity  may.  In  any  proper  case  pend- 
ing therein,  in  which  the  property  of  a  cor- 
poration, firm,  or  person  is  involved,  and 
there  Is  danger  of  the  loss  or  misappropria- 
tion of  the  same,  or  a  material  part  thereof, 
appoint  a  special  receiver  of  such  property, 
or  of  the  rents.  Issues,  and  profits  thereof, 
or  both,  who  shall  give  bond,"  etc.  In  Beach. 
Rec.  S  668:  "It  la  now  settled  that  upon  an 
application  for  a  receiver  there  must  be 
shown  the  due  existence  of  a  partnership, 
either  by  the  admission  by  the  defendant  or 
by  other  competent  proof,  as  otherwise  the 
j  sole  property  of  the  defendant  might  be  tiik- 
j  en  from  him,  his  business  broken  up,  while, 
I  in  the  end.  It  might  appear  that  there  was  no 
right  on  the  part  of  the  plaintiff  even  to  an 
account  The  burden  of  proof  rests,  of 
course,  upon  the  plaintiff.  If  the  fact  of  th« 
actual  existence  of  the  partnership  be  in 
doubt  and  there  is  no  allegation  as  to  the 
insolvency  of  the  defendant  or  of  his  lia- 
bility to  respond  in  case  of  a  recovery  against 
bim,  it  seems  that  a  receiver  will  be  refused 
until  a  partnership  is  clearly  established. 
And  In  such  a  case  the  court  will  direct  the 
Issue  to  be  tried  at  law  to  determine  the  fact 
of  partnership  and  the  plalntifTs  interest  if 
any,  thereto."  In  Hobart  v.  Ballard,  31 
Iowa,  521,  it  is  held:  "To  entitle  one  claim- 
ing to  be  a  partner  to  the  appohitment  of  a 
receiver  to  wind  up  the  affairs  of  the  con- 
c»n,  it  must  appear  that  there  was  a  com- 
pleted partnership,  at  least  so  far  as  to  en- 
title him  to  a  participation  In  the  profits. 
An  agreement  of  partnership,  which  has  not 
been  executed  to  this  extent  is  not  suffi- 
cient" Also,  in  Goulding  r.  Bain,  4  Sandf. 
716:  "In  a  suit  for  winding  up  a  partner- 
ship, by  one  claiming  to  be  a  partner,  but 
whose  right  as  partner  is  wholly  denied  by 
defendant  and  is  not  dearly  eetaUlshed  by 
the  affidavits,  the  court  will  not  grant  a  re- 
ceiver nor  an  injimction;  there  being  no 
proof  that  the  fund  is  to  danger."  Peacock 
T.  Peacock,  16  Vea  48;  Fairbum  v.  Pearson. 
2  Macn.  &  O.  144.    In  the  case  at  bar  it  is 
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not  pretended  by  plaintiffs  tbat  the  defend- 
ant Is  Insolvent,  or  Is  mismanaging  the  busi- 
ness In  any  regard,  but  they  show  by  their 
bill  and  evidence  that  he  Is  managing  it 
with  the  highest  success,  and  it  is  dear 
that,  if  they  Lave  any  interest  in  it  which 
can  be  established,  they  run  no  risit  of  loss 
by  permitting  defendant  to  continue  the 
business  to  be  compared  to  the  risk  which 
would  come  to  them  by  the  appointment  of 
a  receiver  in  case  they  should  establish  an 
interest,  as  claimed  by  them.  A  man  who 
has  run  the  business  for  years  with  mark- 
ed success,  as  It  is  admitted  and  shown  the 
defendant  has.  Is  much  safer  for  all  con- 
cerned to  be  Intrusted  with  the  conduct  of 
the  work  than  a  person  appointed  as  re- 
ceiver, who  has  no  personal  interest  in  the 
success  of  the  enterprise,  and  one  who  pos- 
sibly has  little  or  no  experience  in  the  busi- 
ness operated.  High,  Bee.  (3d  Ed.)  {  3,  says: 
"Indeed,  the  appointment  of  a  receiver  Is 
regarded  as  one  of  the  most  difficult  and 
embarrassing  duties  which  a  court  of  equity 
is  called  upon  to  perform.  It  Is  a  perempto- 
ry measure,  whose  effect,  temporarily,  at 
least,  Is  to  deprive  of  his  property  a  defend- 
ant In  possession  before  a  final  Judgment  or 
decree  is  ireached  by  the  court  determining 
the  rights  of  the  parties.  It  is  therefore 
not  to  be  exercised  doubtlngly,  but  the  court 
must  be  convinced  that  the  relief  is  need- 
ful, and  that  it  Is  the  appropriate  means  of 
securing  an  appropriate  end.  And  since  it 
Is  a  serious  Interference  with  the  rights  of 
the  citizen,  without  the  verdict  of  a  Jury, 
and  before  a  regular  hearing,  it  should  only 
be  granted  for  the  prevention  of  manifest 
wrong  and  injury.  And  because  it  devests 
the  owner  of  property  of  its  possession  be- 
fore a  final  hearing,  it  is  regarded  as  a  se- 
vere remedy,  not  to  be  adopted  save  in  a 
clear  case,  and  never  unless  plaintiff  would 
otherwise  be  In  danger  of  suffering  irrepar- 
able loss."  Bill  y.  Railroad  Co.,  2  Blss.  390, 
Fed.  Caa.  No.  1,407;  Whitehead  v.  Wooten, 
43  Miss.  623;  Chicago  &  A.  OH  &  Mining 
Co.  T.  XT.  S.  Petroleum  Co.,  57  Pa.  83;  Craw- 
ford T.  Ross,  30  Ga.  44;  and  Pullan  ▼.  Rail- 
road Co.,  4  Blss.  47,  Fed.  Cas.  No.  11,461. 
And  Smith,  Rec.  i  5,  after  giving  the  rules 
governing  the  appointment  of  receivers, 
says:  "These  rules  are  well-nigh  universal, 
and  it  is  believed  that  no  case  will  arise 
where  their  recognition  will  be  attended 
with  other  than  useful  results,  both  to  the 
practitioner  and  the  court;  being  foimded 
upon  the  experience  and  Judgment  of  a 
large  number  of  careful  and  dlBcrlminatlng 
Judges  called  upon  to  administer  a  difficult 
branch  of  remedial  Jurisprudence  that  can- 
not be  otherwise  than  founded  In  Justice, 
and  a  careful  and  discriminating  regard  for 
the  rights  and  interests  of  the  parties  llti- 
gant  is  promoted  thereby."  The  object  of 
section  28,  c.  133,  Code,  cited,  is  In  harmony 
with  the  rules  laid  down  by  the  courts  and 
text  writers,  and  Is  for  the  purpose  of  pre- 


venting loss  and  Injury  to  property  and 
funds  pending  litigation;  and  the  appoint- 
ment of  receivers  of  firm  property  is  for 
the  purpose  of  saving  the  property  for  the 
benefit  of  the  firm  and  Its  creditors,  and 
changing  Its  management  from  tbat  of  a 
reckless  or  dishonest  managing  partner  to 
that  of  a  receiver,  who  will  conduct  the 
business  in  the  best  manner  for  the  inter- 
ests of  all  concerned;  but  the  appointment 
can  be  made  even  then  only  when  the  part- 
nership Is  admitted  or  proven.  The  bill 
alleges  In  this  case  that  the  partnership  is 
denied  by  the  defendant,  and  it  Is  not  only 
fully  denied  in  his  answer,  but  in  an  affi- 
davit in  opposition  to  the  appointment  of 
the  receiver,  and  to  which  answer  there 
was  no  replication.  High,  Rec.  {  476,  says: 
"It  is  Important  to  observe  that,  as  regards 
the  parties  themselves,  a  court  of  equity 
will  not  lend  its  extraordinary  aid  by  ap- 
pointing a  receiver  unless  an  actual  partner- 
ship inter  se  be  shown  to  have  existed.  It 
is  therefore  b[)  all  cases  essential  to  the  ex- 
ercise of  the  Jurisdiction  that  there  should 
actually  be  an  existing  partnership  either 
admitted  by  defendant  or  established  by 
satisfactory  proof,  since  otherwise  the  Indi- 
vidual property  of  a  defendant  might  be 
taken  from  him  by  a  receiver,  and  In  the 
end  It  might  appear  that  plaintiff  had  no 
right  When,  therefore,  the  existence  of  a 
partnership  is  directly  in  dispute,  and  Is 
denied  by  defendant  in  an  action  for  an  ac- 
counting, the  court  will  not  appoint  a  re- 
ceiver In  limine,  especially  when  there  Is 
no  allegation  of  the  defendant's  Insolvency, 
or  of  his  Inability  to  respond  In  the  event  of 
a  recovery  against  him."  Goulding  v.  Bain, 
cited;  Kerr  v.  Potter,  6  Gill.  404;  Nutting 
V.  Colt,  7  N.  J.Eq.  539.  In  Irwin  r.  Ever- 
son,  96  Ala.  64.  10  South.  320,  it  is  held: 
"A  receiver  will  not  be  appointed  In  a  suit 
for  the  settlement  of  partnership  accounts 
if  the  defendant,  having  possession  of  the 
alleged  partnership  property,  denies  the  ex- 
istence of  any  partnership.  Is  solvent,  and 
is  able  to  answer  In  damages." 

Appellees,  in  their  brief,  say,  "Although 
the  motion  for  a  receiver  was  pending  from 
January  to  March,  the  defendant  took  no 
depositions,  nor  even  gave  his  own  testimo- 
ny In  the  cause."  At  the  time  of  the  hear- 
ing of  the  cause  on  the  motion  for  a  receiv- 
er the  pleadings  stood  upon  the  bill  and 
amended  and  supplemental  bills  and  the 
answers  of  the  defendant  to  said  bills,  all 
of  which  pleadings  were  sworn  to,  and  the 
answer  used  In  evidence;  and  at  that  time 
there  was  no  replication  to  said  answer, 
replication  to  the  original  answer  having 
been  withdrawn.  In  Bleme  v.  Ray,  37  W. 
Va.  671, 16  S.  B.  804  (Syl.,  point  2),  it  Is  held: 
"Where  a  cause  is  brought  on  even  by  con- 
sent to  be  beard  upon  the  bill  and  answer, 
and  there  Is  no  replication,  the  answer  is 
to  be  taken  as  true  in  every  part  of  It,  in- 
cluding also  the  facts  stated  which  are  not 
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responslTe  to  the  bill;  but  a  decree  will  not 
be  revereed  tar  want  of  a  replication  where 
the  defendant  has  taken  depositions  as  If 
there  had  been  a  replication."  Jones  ▼.  Ma- 
son,  5  Band.  577,  16  Am.  Dec.  761;  Bart. 
Ch.  Prac.  p.  420  (2d  Ed.).  There  being  no 
replication  to  defendant's  answer,  there  was 
no  Issae  on  It.  The  replication  before  en- 
tered bad  been  withdrawn  by  the  plaintiffs, 
and  not  again  entered,  and  the  answer  was 
to  be  taken  as  true  in  every  part,  Incladlng 
even  facts  which  were  not  responsive  to  the 
bllL  Bart.  Ch.  Prac,  supra.  And  In  said 
case  of  Jones  t.  Mason,  just  mentioned.  It 
is  held,  "When  a  <!ause  is  set  down  for 
hearing  by  consent  upon  bill  and  answer, 
the  answer  is  to  be  taken  to  be  true." 

I  have  examined  the  authorities  cited  and 
relied  upon  by  appellees  touching  the  ap- 
pointment of  a  receiver,  and  find,  when  tak- 
en altogether,  they  are  not  inconsistent  with 
the  rules  hei'einbefore  given  concerning  that 
matter.  While  several  things  are  mention- 
ed in  the  abstract  for  the  appointment  of  a 
receiver,  such  as  "denying  the  Interest  of  a 
partner  In  the  business,"  "excluding  a  part- 
ner from  participation  in  the  management 
and  profits  of  the  business,"  "denying  him 
access  to  the  books,"  etc.,  which  are  all 
matters  tor  consideration  of  the  court,  yet 
tbey  must  be  considered  in  the  light  of  the 
facts  and  circumstances  of  the  particular 
cause  under  consideration. 

The  decree  complained  of  is  reversed,  and 
the  cause  remanded. 


MAXWELL  V.  LEESON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  30,  1901.) 

J1TDGMBNT— REVIVAL-DBATH  OP  DBFEKD- 

ANT— SCIRE  FACIAS— PARTIES— LIEN 

—SET-OFF— RES  JUDICATA. 

1.  Where  the  plaintiff  in  a  judgment  or  decree 
for  money  dies,  it  is  not  necessary  that  a  writ 
of  scire  facias  to  revive  and  have  execution  in 
the  name  of  his  personal  representative  against 
the  defendant  still  living  should  make  terre- 
tenants  parties;  and  an  award  of  execution  upon 
a  scire  facias  which  keeps  alive  the  lien  of  the 
judgment  or  deci-ee  on  land  as  to  the  defendant 
will  also  keep  the  lien  alive  as  to  the  terre-ten- 
ants, though  not  parties  to  the  scire  facias. 

2.  The  lien  of  a  judgment  upon  land  exists, 
though  execution  may  be  suspended  by  the  death 
of  the  defendant,  and  may  be  enforced  in  eq- 
uity without  revival  by  scire  facias,  so  long  as 
the  scire  facias  may  lie  on  the  judgment. 

3.  Scire  facias.  Office  of  to  revive  a  judg- 
ment 

4.  The  lien  of  a  judgment  upon  land  arises 
from  the  judgment  per  se,  irrespective  of  execu- 
tion upon  it,  80  long  as  the  judgment  Is  not 
barred  by  limitations. 

5.  To  a  adre  facias  to  revive  a  Judgment,  pay- 
ment, release,  set-off,  or  other  matter  arising 
after  judgment  may  be  pleaded,  but  not  any 
matter  existing  prior  to  the  judgment. 

6.  A  privy  in  estate  is  not  affected  by  a  Judg- 
ment against  him  from  whom  the  privy  derived 
his  estate,  rendered  after  such  privy  acquired 
his  estate. 

7.  An  order  reviving  a  Judgment  and  award- 
ing execution  for  money  m  the  name  of  a  per- 


sonal representative  of  a  deceased  party  for  a 
less  sum  than  the  original  recovery,  by  reason 
of  partial  payments  since  the  judgment,  is  not 
void  as  a  new  judgment,  or  l>ecau8e  of  variance 
In  amount  from  the  original  judgment. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Doddridge 
county;    G.  W.  Farr,  Judge. 

Bill  by  W.  B.  Maxwell,  administrator  of 
F.  Maxwell,  against  Leroy  Leeson.  Decree 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

Edwin  Maxwell  and  Millard  F.  Snider,  tot 
appellant  B.  F.  Ayers  and  Homer  Adams, 
for  appellee. 

BRANNON,  P.  Franklin  Maxwell  on  July 
29,  1885,  obtained  a  decree  In  the  circuit 
court  of  Doddridge  county  against  Leroy 
Leeson  for  $1,757.50,  and  docketed  It  In  the 
Judgment  lien  docket;  and  on  August  24, 
1885,  execution  issued,  which  was  returned, 
by  direction  of  Maxwell,  by  the  sheriff.  Then 
Maxwell  died,  and  In  February,  1895,  W. 
Brent  Maxwdl,  administrator  of  Ftanklin 
Maxwell,  sued  out  a  writ  of  scire  facias 
against  Leeson  to  revive  the  judgment  and 
have  execution  awarded  in  bis  favor  as  ad- 
mlnl8trat(H';  and  on  the  22d  of  March,  1895, 
the  circuit  court  of  Doddridge  county  en- 
tered an  order  in  chancery  reviving  the  de- 
cree in  the  name  of  said  administrator  and 
awarding  execution.  On  the  3d  day  of  Feb- 
ruary, 1896,  an  execution  was  accordingly  is- 
sued, and  was  returned  unsatisfied.  Leeson 
owned  lands  bound  by  the  lien  of  this  decree, 
some  of  which  he  conveyed  to  Amzella  Ins- 
keep  and  some  to  W.  H.  H.  Douglass;  and 
said  administrator,  W.  Brent  Maxwell, 
brought  this  suit  In  equity  In  the  circuit 
court  of  Doddridge  county  against  Leeson, 
Inskeep,  and  Douglass  to  enforce  the  llm  of 
said  decree  against  the  lands  so  conveyed 
by  lieeson  to  Inskeep  and  Douglass,  which 
suit  resulted  In  a  decree  dismissing  Max- 
well's bill  on  demurrer,  and  Maxwdl  has  ap- 
pealed to  this  court 

A  question  In  the  case  to  whether  the  de- 
cree is  barred  by  the  statute  of  limitations 
as  to  Inskeep  and  Douglass.  This  chancery 
suit  was  brought  on  the  2d  of  September, 
1899,  more  than  10  years  from  the  return 
day  of  the  first  execution;  and  thus  the  Judg- 
ment Is  barred,  unless  the  decree,  or.  rather, 
the  award  of  execution  upon  the  scire  facias, 
saves  It  from  the  bar  of  the  statute.  Ins- 
keep and  Douglass  say  that  that  scire  facias 
and  the  award  of  execution  upon  It  can  have 
no  effect  upon  them,  because  they  w»«  not 
parties  to  It  They  are  grantees  of  Leeson 
in  possession  while  the  Hen  of  the  Judgment 
was  In  force.  Is  It  necessary  that  Inskeep 
and  Douglass  should  have  been  made  parties 
as  terre-tenants  to  that  writ  of  scire  facias? 
The  authorities  differ  upon  this  question.  It 
is  laid  down  la  21  Am.  &  Eng.  Enc.  Law  (1st 
Ed.)  861,  862,  that  "where  the  Judgment 
debtor  has  parted  witb  the  possession  of  the 
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Utnd  during  th«  time  the  land  was  liable  to 
executkn  under  the  Judgment,  the  present 
occupant  or  terre-tenant  must  be  made  a 
party  to,  and  served  with,  the  trrlt  of  scire 
facias.  The  terre-tenant  Is  one  who  has  an 
estate  In  the  land  coui^ed  with  the  actual 
possession  derived  mediately  or  immediately 
from  the  judgment  debtCH:  while  the  land 
was  bound  by  the  lien."  Black  on  Judg- 
ments broadly  says  that  "the  rule  is  that, 
on  a  scire  facias  to  revive  the  lien  of  a  Judg- 
ment on  land  which  Is  in  the  possession  of 
a  terre-tenant,  it  is  essential  that  the  terre- 
tenant  be  made  a  {Mirty  to  the  proceeding." 
To  support  this  position  we  are  also  referred 
to  Mower  v.  Kip,  6  Paige,  88,  29  Am.  Dec. 
748,  and  Cbahoon  v.  Hollenback  (Fa.  Sup.) 
16  Am.  Dec.  68T,  and  Morton's  Ex'rs  v.  Cro- 
gan's  Terre-Tenants,  20  Johns.  106,  and  2 
Freem.  Jndgm.  p.  767.  In  this  case  the  scire 
facias  was  against  a  living  defendant,  and 
sought  execution  in  behalf  of  the  adminis- 
trator of  a  deceased  plaintiff.  In  such  case 
I  state  the  true  rule  to  be  that  laid  down  in 
1  Freem.  £x*ns,  {  87:  "In  the  case  of  the 
death  of  the  Miginal  defendant  the  terre-ten- 
ants are  to  be  made  parties,  and  not  where 
the  original  defendant  is  living.  This  view, 
we  think,  is  sustained  by  the  books  of  prac- 
tice. In  none  of  these  works  do  we  find  any 
reference  to  any  case  in  which  the  successors 
in  Interest  of  a  living  defendant  need  be 
summoned  as  terre-tenants.  On  the  con- 
trary. It  seems  always  to  be  assumed  that 
the  <Mily  Instances  in  which  it  can  be  neces- 
sary to  summon  others  than  the  original  de- 
fendants are  where  new  persons  have  be- 
come interested,  either  through  the  death, 
marriage,  or  bankruptcy  of  the  defendant" 
Such,  surely,  has  been  the  practice  in  the 
Virginias.  We  never  make  alienees  of  the 
Judgment  debtor  parties  to  a  scire  facias  to 
revive  Judgments.  It  is  to  be  understood 
that  in  this  case  we  do  not  say  what  the  law 
is  as  to  the  necessity  of  making  terre-ten- 
ants parties  who  claim  imder  a  dead  Judg- 
ment debtor.  I  think  that  It  is  in  those 
states  where  under  execution  land  may  be 
seized  and  sold  that  the  rule  of  making 
terre-tenants  parties  to  a  scire  facias  pre- 
vails. Where  an  execution  may  be  levied 
upon  land,  there  Is  reason  to  require  notice 
to  be  served  on  terre-tenants  whose  land  is 
to  be  sold  from  them;  but  as  an  execution 
in  this  state  is  not  leviable  upon  land,  that 
reason  does  not  exist.  Such  purchasers  from 
tbe  Judgment  debtor  can  have  their  land  sold 
only  by  a  chancery  suit  to  enforce  the  lien  of 
tbe  Judgment,  and  thus  have  opportunity  to 
make  their  full  defense  against  it  What  is 
tbe  reason  for  a  scire  facias  to  revive  a 
Judgment?'  It  is  to  make  the  record  consist- 
ent. It  would  not  do,  where  the  Judgment 
was  between  living  pei-tles,  to  Issue  an  exe- 
cution in  favor  of  or  against  their  adminis- 
trators, as  this  would  not  harmonize  with 
tbe  record  of  tbe  Judgment;  and  hence  we 
resort  to  a  scire  facias,  suggesting  a  change 


of  parties  in  order  to  get  an  execution  In 
new  names,  and  thus  show  by  tbe  record 
why  there  is  a  departure  in  the  execution 
from  tbe  Judgment,  and  Justify  such  vari- 
ance. Fost  Scl.  Fa.  99,  says:  "It  is  a  gen- 
eral rule  that  in  all  cases  where  a  new  per- 
son who  was  not  a  party  to  a  Judgment  or 
recognizance  derives  a  benefit  by,  or  becomes 
chargeable  to,  tbe  execution,  there  must  be 
a  scire  facias  to  make  him  a  party  to  the 
Judgment  But  where  tbe  execution  is  not 
beneficial  or  chargeable  to  a  person  not  a 
party  to  tbe  Judgm^it,  then  it  seems  this 
rule  does  apidy,  and  a  scb-e  facias  Is  not  nec- 
essary. •  •  •  The  reason  for  the  rule 
Is  that  the  execution  must  be  warranted  by 
tbe  judgment  and  a  new  party  being  a 
stranger  to  the  Judgment  be  not  being 
named  on  the  record,  the  judgment  would 
not  warrant  an  execution  for  or  against  him 
until  he  should  be  made  a  party."  In  the 
place  cited  in  Foster,  and  also  on  page  180, 
Foster  says  that  "where  a  sole  plaintiff  or 
defendant  dies  after  Judgment  a  scire  facias 
must  be  sued  out  by  or  against  bis  per- 
sonal representative.  In  order  that  execu- 
tion may  be  bad  of  the  goods  and  chat- 
tels of  the  party  against  whom  the  Judgment 
is  given."  See  2  Bart  Law  Pr.  1022.  Now, 
this  shows  that,  where  the  execution  goes 
only  against  personalty,  only  tbe  personal 
representative  is  a  necessary  party.  It  goes 
to  show  that  only  be  need  be  a  party  to  a 
scire  facias  whose  property  is  to  be  taken 
by  «Kecation  under  it.  It  goes  to  show  that 
only  a  party  to  be  benefited  or  prejudiced 
directly  by  force  of  tbe  execution  itself  need 
be  a  party  to  the  scire  facias.  An  execution 
does  not  either  benefit  or  injure  a  terre-ten- 
ant in  West  Virginia,  because  bis  land  can- 
not be  taken  by  it,  and  it  has  no  effect  upon 
him  directly,— the  execution  itself  has  not 
This  is  confirmed  by  Maryland  decisions  cit- 
ed for  the  proposition  that  although  the  de- 
fendant be  living,  the  >«dgment  cannot  be 
revived  against  blm  so  as  to  affect  his  gran- 
tees, unless  they  are  made  .parties.  But 
those  cases  show  that  it  is  upon  tbe  ground 
at  contribution  that  all  terre-tenants  are  re- 
quired to  be  made  parties  to  a  scire  facias. 
There  the  execution  operates  to  sell  the  land, 
and,  in  order  that  one  party  may  have  con- 
tribution from  other  vendees  to  help  pay  the 
debt,  they  must  be  parties.  Doub  v.  Barnes, 
4  Gill,  1;  also  Morton's  Ex'rs  v.  Crogan's 
Terre-Teuants,  20  Johns.  106.  These  views 
tend  to  the  conclusion  that  as  in  this  state 
an  execution  does  not  affect  land,  there  need 
not  be  in  any  case  of  scire  facias  service 
thereof  on  terre-tenants,  and  they  need  not 
be  parties;  but  this  case  being  against  a 
living  defendant  the  terre-tenants  need  not 
be  made  parties  to  the  writ  This  has  been 
held  in  RIghter  v.  RIttenbouse,  8  Rawle,  273, 
and  Jackson  v.  Shaffer,  11  Johns.  513,  and 
Young  V.  Taylor,  2  BInn.  228.  I  will  add 
that  tbe  passage  quoted  above  from  21  Am. 
&  Eng.  Enc.  Law,  so  much  relied  on  to  aup- 
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port  the  necessity  of  purchasers  being  par- 
ties to  a  scire  facias,  relates  to  cases  where 
n  defendant  has  died.  In  West  Virginia  the 
Judgment  Is  a  lien  on  the  land  as  against  the 
debtor,  and  on  land  conveyed  by  him  after 
the  Judgment  In  the  hands  of  bis  vendee 
purchasing  after  the  docketing  of  the  Judg- 
ment, or  without  doclteting  if  be  have  notice 
of  It.  He  talies  the  land  incumbered  by  the 
Judgment.  He  stands  In  the  shoes  of  the 
Judgment  debtor,  having  acquired  the  land 
with  notice  of  the  Judgment  creditor's  rights, 
and  thus  he  can  be  In  no  better  plight  than 
the  Judgment  debtor.  In  Camden  v.  Alklre, 
24  W.  Va.  674,  and  Pickens  v.  Love's  Adm'r, 
44  W.  Va.  725,  29  S.  E.  1018,  It  was  held  that 
where  land  is  incumbered  by  a  deed  of  trust 
a  purchaser  from  the  grantor  in  that  deed 
of  trust  has  no  greater  rights  against  the 
creditor  than  the  grantor  himself,  and  the 
title  and  possession  of  the  one  are  no  greater 
than  the  other,  and  that,  as  long  as  the  deed 
of  trust  is  not  barred  by  time  as  to  the 
maker  of  the  deed  of  trust,  it  is  not  barred 
as  to  the  purchaser  from  the  maker  of  such 
deed  of  trust.  Why  can  we  not  Just  as  well 
say  that  he  who  purchases  land  with  notice 
of  Judgments  thereon  stands  in  the  shoes  of 
bim  from  whom  he  derives  his  right,  with  no 
higher  right  than  he  has,  taking  the  land 
subject  to  that  Uen  as  long  as  it  continues 
good  agamst  bis  grantor?  Had  Maxwell 
lived,  he  could  have  sued  out  execution  with- 
out Joining  those  terre-tenants.  Then  why 
cannot  bis  administrator  likewise  sue  out  a 
scire  facias  without  Joining  them,  its  only 
purpose  being  to  accomplish  the  same  end 
which  Maxwell  would  have  accomplished 
had  be  lived? 

Another  consideration  seems  to  me  force- 
ful. If  either  party  to  a  Judgment  die,  while 
no  execution  can  go  without  revival  against 
the  personal  representative  by  scL  fa.,  yet 
the  lien  on  the  land  still  exists  as  long  as  a 
sd.  fa.  may  be  sueR  out,  and  that  Is  within 
the  period  limiting  the  Judgment.  Laidley  v. 
Kline's  Adm'r,  23  W.  Va.  565.  As  statute 
law  makes  the  Judgment  a  direct  legal  lien 
on  the  land  until  it  is  barred  (I  say,  makes 
the  Judgment  a  lien),  an  equity  suit  may  be 
brought  to  enforce  that  lien  notwithstanding 
the  death  of  a  party  (either  party)  may  have 
suspended  right  of  execution  upon  the  Judg- 
ment uutil  revival.  Burbrldge  v.  Biggins' 
Adm'r,  0  Grat  120.  This  lien  is  a  legal 
Hen,  bom  alone  of  the  Judgment,  not  of  an 
execution,— a  Hen  independent  of  any  execu- 
tion; the  only  efficacy  of  an  execution  being 
to  keep  It  alive.  If  It  is  capable  of  execu- 
tion, or  may  be  revived  by  sci.  fa.,  the  lien 
may  be  enforced  on  laud  in  equity,  not  be- 
cause of  an  execution,  but  without  execution; 
the  lien  of  the  Judgment  on  the  land  being 
one  thing,  and  the  Hen  of  an  execution  on 
personalty  being  another  thing.  Just  as  dis- 
tinct from  each  other  as  is  the  personal  debt 
of  a  note  secured  by  deed  of  trust  on  land, 
and  the  lien  of  that  deed  on  the  land.    2 


Minor,  Inat  814.  Who  wUl  deny  tiiat  a  suit 
in  equity  might  be  instituted  without  any  ex- 
pcuti<»  at  aU,  If  the  Judgment  is  not  barred? 
Until  the  late  statute  requiring  the  issue  of 
an  execution  as  prelUuinary  to  a  chancery 
suit  upon  a  Judgment,  such  chancery  suit 
could  have  been  maintained  without  any  exe- 
cution. Marling  v.  Robrecht,  13  W.  Va.  440; 
Dunfee  v.  ChUds,  45  W.  Va.  156,  30  S.  E. 
102.  And  now,  under  Code  1899,  c.  139,  S  7, 
surely  such  chancery  suit  may  be  brought 
without  such  execution  upon  a  Judgment  two 
years  old.  Dunfee  v.  Childs,  supra.  These 
considerations  supidement  the  argument  that 
the  Uen  of  a  Judgment  is  separate  from  and 
Independent  of  any  execution,  and  that  that 
lien  rests  on  the  Judgment  alone.  Notwith- 
standing death  of  parties,  such  suit  may  be 
brought  in  the  name  of  their  personal  repre- 
sentatives, even  though  the  Judgment  be  sus- 
pended by  death.  The  chancery  suit  gives 
the  representative  parties  opportunity  to 
make  any  defense.  This  is  so  as  to  the  origi- 
nal ijartles,  their  pei-sonal  representatives  or 
heirs,  and  why  may  not  a  suit  be  brought 
without  execution  against  subsequent  pur- 
chasers with  notice?  They  merely  stand  in 
the  shoes  of  their  vendor,  and  can  be  sued 
without  execution,  and  In  the  chancery  suit 
make  their  full  defense.  Why  make  them 
parties  to  the  sci.  fa.?  They  could  plead 
nothing  against  an  award  of  execution  ex- 
cept payment  or  release,— something  transpir- 
ing since  the  judgment  1  Black,  Judgm.  ! 
494:  May  v.  Bank,  2  Bob.  56,  40  Am.  Dec. 
726;  note  to  Frierson  y.  Harris'  Heirs  (Tenn.) 
Sup.)  94  Am.  Dec.  210.  They  can  make  that 
defense  of  payment,  release,  or  set-off,  or 
other  subsequent  matter  arising  shice  the 
original  Judgment  in  the  chancery  suit;  and, 
whilst  the  original  Judgment  would  be  res 
adjudicata  upon  them,  the  award  of  execu- 
tion upon  a  scl.  fa.  would  not  estop  them,  as 
res  Judicata,  from  making  any  defense 
against  the  chancery  suit  to  enforce  the  lien 
which  the  Judgment  debtor  himself  could 
make,  because,  though  those  purchasers  are 
privies  in  estate  with  the  Judgment  debtor, 
yet  the  proceedings  on  the  sci.  fa.  do  not  bar 
them  of  such  defense,  for  the  reason  that  a 
privy  in  estate  is  not  bound  by  a  Judgment 
or  decree  against  him  from  whom  he  derives 
his  estate,  after  he  derived  it,  merely  because 
of  such  privity.  Beiisimer  v.  Fell,  35  W.  Va. 
15,  12  S.  E.  1078,  29  Am.  St  Rep.  774  (SyL. 
point  4). 

As  stated  above,  the  Judgement  may  be  in 
a  state  of  suspension  so  far  as  execution  is 
concerned,  but  alive  and  enforceable  In  equi- 
ty on  land  without  revival,  because  it  is  not 
the  execution,  but  the  Judgment,  that  affects 
the  land.  If  we  are  told  that  the  scire  facias 
does  affect  the  land,  because  it  keeps  alive 
the  Judgment,  I  reply  that  the  same  argu- 
ment may  be  made  as  to  a  second  execution, 
which  surely  could  go  without  notice  to 
terre-tenants.  And  I  reply,  further,  that  we 
never  have  in  the  Virginias  made  heirs  par- 
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ties  to  writs  of  scire  facias  to  rerlve  money 
judgments,  tbougb  on  Judgments  or  decrees 
fMT  the  recovery  of  land,  where  a  writ  of 
habere  facias  possessionem  must  issue,  as  In 
ejectment,  there  should  be  a  revival  against 
the  heirs,  because  that  writ  operates  directly 
on  the  land.  When  the  mode  of  enforcing 
money  judgments  against  land  was  by  elegit, 
which  was  a  writ  of  execution  operative  of 
Its  own  force  upon  the  land,  a  scire  facias 
went  against  the  heir  and  terre-tenant;  but 
even  then  the  scL  fa.  might  go  against  the 
heir  alone.  2  Minor,  Inst  206;  1  Lomax, 
Dig.  385.  Since  the  abolition  of  elegit,  and 
the  substitution  for  It  by  express  statute  of  a 
lien  by  the  judgment  on  land,  and  the  en- 
forcement of  that  judgment  by  a  suit  In  equi- 
ty, to  which  the  terre-tenant  must  be  a  party, 
and  In  which  he  can  have  full  defense,  there 
is  in  practice  no  such  thing  as  a  revival  of  a 
Judgment  by  scL  fa.  against  heirs  or  terre- 
tenants.  They  are  brought  into  chancery  to 
answer  the  legal  Hen  of  the  judgment,  not 
an  execntlon.  For  a  time  there  were  two 
remedies  to  enforce  a  Judgment  against  land, 
—elegit  and  a  suit  In  equity.  Codes  1849  and 
1860,  c.  186,  Si  6,  9,  and  c.  187,  i  2.  While 
those  two  remedies  were  existent  the  credit- 
or could  resort  to  either.  Borat  v.  Nalle,  28 
Grat  430.  In  case  of  death  the  creditor  had 
to  revive  if  he  desired  to  proceed  by  elegit, 
whereas,  if  be  desired  to  proceed  by  a  chan- 
cery suit  to  enforce  the  lien  of  his  Judgment, 
he  could  do  so  without  revival.  This  shows 
the  execution  and  the  Judgment  are  separate 
and  distinct. 

Another  defense  in  this  chancery  suit  is 
that  the  judgment  (so  called)  upon  the  scire 
facias  is  void  and  no  lien.  This  defense  is 
based  on  the  theory  that  the  order  upon  the 
scire  facias  is  an  original  judgment,  and  not, 
as  It  should  be,  a  mere  revival  and  award  of 
execution,  because  the  law  is  that  a  scire  fa- 
cias is  a  continuation  of  the  same  suit,— a 
process,  In  cases  of  suspension  of  execution 
from  dormancy  of  the  judgment  by  death  or 
other  cause,  to  have  an  award  of  execution 
In  the  name  of  a  new  party,  and  not  to  try 
the  matter  over  again;  and  if  the  court  go 
beyond  this,  and  render  an  original  judg- 
ment, as  in  an  original  action,  it  exceeds  Its 
Jurisdiction  proper  upon  such  a  writ,  and  its 
Judgment  is  void.  Hogg,  PI.  &  Forms  (2d 
Bd.)  508:  2  Bart  Law  Pr.  1024;  1  Blaclc, 
Judgm.  408;  LaveU  v.  McCurdy's  Bx'rs,  77 
Va.  703;  Wade  v.  Handcock,  76  Va.  620. 
As  I  stated  in  Crumllsh's  Adm'r  v.  Central 
Imp.  Co.,  38  W.  Va.  397,  18  S.  E.  456,  23  L. 
B.  A.  120.  45  Am.  St  Bep.  872,  I  doubt 
whether  such  a  judgment  would  be  void, 
though  it  might  be  erroneous.  If  it  awarded 
execution,  the  balance  would  be  surplusage. 
My  idea  is  that  spoken  hi  19  Enc.  PI.  &  Prac. 
291,  that  "the  proceedings  upon  such  a  writ 
of  scire  facias  are  the  same  as  In  the  origi- 
nal action,  but  it  is  not  necessary  that  there 
should  be  any  other  Judgment  than  the  usual 
one  In  scire  facias,  namely,  an  award  of  ex- 


ecution." This  conveys  the  idea  that  It  is 
not  void,  and  therefore  I  do  not  think  that 
consideration  would  prevent  the  order  made 
on  the  scire  facias  from  having  the  legal  ef- 
fect to  keep  alive  the  Judgment,  even  if  that 
order  were  obnoxious  to  the  criticism  that  it 
is  an  original  decree,  and  not  mere  revival 
and  award  of  execution.  This  order  recites 
that  Franklin  Maxwell  had  obtained  a  decree 
against  Leeson  for  $1,757.50,  with  Interest 
from  the  24th  day  of  August,  1885,  and  costs, 
and  that  one  execution  had  been  Issued  and 
been  returned  unsatisfied,  and  that  Franklin 
Maxwell  had  died,  and  W.  Brent  Maxwell 
had  been  appointed  administrator,  and  then 
reads,  "It  is  ordered  that  the  said  decree  be 
revived  in  the  name  of  W.  Brent  Maxwell, 
administrator  of  Franklin  Maxwell,  deceased, 
against  the  said  Leroy  Leeson,  for  $910.50, 
the  unpaid  balance  of  the  decree,  with  inter- 
est thereon  from  the  21st  day  of  March,  1895, 
and  the  costs  of  the  original  decree  and  the 
costs  of  this  revival,  except  an  attorney's  fee, 
and  that  the  plaintiff  have  leave  to  sue  out 
execution  for  the  same."  Now,  this  Is  only 
an  order  for  revival  and  execution,  not  a  new 
decree  of  recovery,  because  it  shows  that  it 
is  based  on  the  original  decree.  There  is  no 
decretal  language  in  It  found  in  original  de- 
crees, as  that  Leroy  Leeson  "do  pay."  True, 
the  sum  for  which  execution  Is  awarded  is 
different  (being  less)  from  the  original  de- 
cree. This  does  not  aggrieve  Leeson  or  the 
terre-tenants.  The  lessening  Is  for  their  ben- 
efit But  the  legal  answer  to  this  objection 
is  that  the  order  shows  on  its-  face  that  the 
original  decree  bad  been  reduced  by  pay- 
ments, and  as  the  law  allows  a  defendant  to 
a  writ  of  sd.  fa.  to  plead  payment  of  the 
judgment,  the  Inevitable  result  in  case  of  to- 
tal payment  would  be  a  dismissal  of  the  scL 
fa.,  and  in  case  of  partial  payment  an  award 
of  execution  for  a  reduced  sum.  We  must 
infer  that  the  plaintiff  admitted  certain  par- 
tial payments,  and  asked  execution  only  for  a 
balance.  That  payment  can  be  pleaded  to  a 
noire  facias  Is  well  settled.  May  v.  Bank,  2 
Kob.  66,  40  Am.  Dec.  726;  Lauer  t.  Ketner 
(Pa.  Sup.)  29  Atl.  90S,  42  Am.  St  Bep.  833; 
2  Bart  Law  Pr.  1036;  1  Black,  Judgm.  i 
404.  I  apprehend  that  execution  would  go 
upon  the  judgment  on  the  scire  facias,  and 
that  any  objection  of  variance  from  the  origi- 
nal judgment  would  be  met  by  the  record  of 
the  scire  facias  proceeding,  or,  what  would 
be  more  technically  regular,  let  the  fl.  fa.  re- 
cite the  original  judgment,  and  also  that  on 
the  scire  facias,  and  thus  account  for  such 
variance,  and  also  limit  the  levy  to  the  re- 
duced amount  Blchardson  v.  McDougall,  19 
Wend.  80;  note  to  Frlerson  v.  Harris'  Heirs 
(Tenn.  Sup.)  94  Am.  Dec.  246;  Hall  v.  Cla- 
gett,  63  Md.  58;  Wright  v.  Byhmd,  92  Md. 
(;45,  48  Atl.  163,  40  Atl.  1009. 

■The  result  is  that  we  reverse  the  decree 
of  the  28th  day  of  November,  10<X),  overrule 
the  demurrer  to  the  bill,  and  remand  the 
cause,  with  leave  to  the  defendants  to  an- 
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swer  the  bill,  and  for  furtber  proceedings  ac- 
cording to  the' principles  goTemlng  courts  of 
equity. 


SCHMUT^ACH  et  aL  t.  SPEIDEL  et  al. 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 

Dec  18,  1901.) 

MANDAMUS— RESTORATION    TO    OFFICD-CITT 

COCNCI]>-QUORUM— REFUSAL  TO  VOTB 

—ELECTION  OF  OFFICERS. 

1.  Mandamaa  lies  to  correct  an  improper  amo- 
tion from  ofQce  and  to  restore  to  tiie  full  en- 
joyment  of  his  franchise  a  person  wlio  has  been 
improperly  deprived  thereof ;  and  when  one  has 
been  wrongfully  deprived  of  his  office  by  the 
illegal  appointment  of  another  the  writ  lies  to 
compd  nfa  restoration,  though  the  person  ap- 
pointed in  his  stead  t>e  in  possession  de  facto. 

2.  When  a  city  council  is  composed  of  two 
bodies,  called  "branches,"  a  majority  of  each 
of  which  is  necessary  to  a  quorum,  which  by 
law  are  required  to  meet  in  joint  session  at 
the  first  meeting  after  the  regular  charter  elec- 
tion, or  as  soon  thereafter  as  practicable,  and 
elect  certain  city  officers,  and  at  such  a  regular 
meeting  fewer  members  than  a  quorum  appear 
in  each  branch,  and  the  charter  empowers 
a  smaller  number  than  a  quorum  to  adjourn 
from  time  to  time  and  compel  the  attendance 
of  absent  members,  and  in  pursuance  thereof 
the  council  had  theretofore  provided  by  ordi- 
nance that  such  smaller  number  may  order 
the  city  sergeant,  or  any  of  his  deputies,  to 
arrest  the  absent  members,  or  any  of  them, 
and  cause  them  to  appear  forthwith  at  the 
place  of  meeting,  and  there  to  remain  until 
the  meeting  adjourn  or  leave  of  absence  be  giv- 
en, and  had  also  previously  provided  by  ordi- 
nance that  the  first  branch,  upon  notice  by 
messenger  from  the  second  branch,  shall  pro- 
ceed in  a  Irady  to  the  chamber  of  the  second 
branch,  and  proceed  to  elect  officers,  a  quorum 
of  each  being  present,  and  such  smaller  number 
than  a  quorum  so  meeting  do  cause  the  absent 
meml>er8  to  be  so  arrested  and  compelled  forth- 
with to  attend,  and  before  any  adjournment  in 
either  branch  is  had  the  second  brandi,  by  mes- 
senger, gives  such  notice,  and  thereupon  the 
presiding  officer  of  the  first  branch  and  a 
minority  of  its  members  proceed  willingly  and 
the  others  under  compulsion  into  the  chamber 
of  the  second  branch,  and  the  election  of  of- 
ficers is  there  proceeded  with,  and  a  majority 
of  such  first  branch  refuse  to  vote  in  such 
election,  but  a  majority  of  all  the  meml>er8  in 
such  joint  session  do  vote  for  the  persons  elect- 
ed, such  election  is  valid. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Ohio  county:  H.  O. 
Herrey,  Judge. 

Action  by  Henry  Schmull)ach  and  othera 
against  Joseph  Speidel  and  others.  Judg- 
ment for  defendants,  and  plaintlfFs  bring  er- 
ror.   Afllnued. 

Oaldwell  &  Caldwell,  for  plaintUIs  In  error. 
John  J.  Coniff  and  H.  M.  Bussel,  for  defend- 
ants In  error. 

POPFENBAKGER,  J.  The  questions  to 
be  disposed  of  in  this  case  grow  out  of  pro- 
ceedings following  the  city  election  held  in 
the  city  of  Wheeling  in  January,  1901.  The 
council  of  said  city  Is  composed  of  two 
branches,  linown  as  the  "first"  and  "second" 
branches,  the  second  branch  having  28  mem- 
bers and  the  first  branch  16  members.  The 
second  brnnch  elects  its  presiding  oflBcer, 


who  is  designated  the  president  of  that 
branch.  The  first  branch  is  presided  over 
by  the  mayw.  By  chapter  52  of  the  Acts 
of  the  L^lsiature  of  1882  It  is  made  the 
duty  of  the  council  in  Joint  session,  and  a 
quorum  of  each  branch  being  present,  st 
their  first  meeting  aft«'  every  regular  cbar- 
Ur  election,  or  as  soon  thereafter  as  prac- 
ticable, In  like  Joint  session,  to  elect  three 
members  of  the  board  of  public  worlis.  Up- 
on the  ascertainment  of  the  result  of  saiJ 
election  it  was  found  that  the  second  branch 
was  equally  divided  politically,  there  beiug 
14  Democrats  and  14  Republicans.  The  first 
branch  was  composed  of  6  Democrats  and  !> 
Republicans,  which  gave  the  Repnblicans  a 
majority  of  three  In  Joint  sesskm.  Prior  to 
the  date  fixed  for  the  election  of  the  mem- 
bers of  the  board  of  public  worlds,— Febru- 
ary 26,  1901,— one  of  the  Republican  mem- 
bers of  the  second  branch  died,  and  a  Demo- 
crat was  elected  as  his  successor.  Three 
of  the  other  Republican  members  of  the  sec- 
ond branch  declared  it  to  be  their  intention 
not  to  vote  for  the  Republican  caucus  nom- 
inees for  the  ofilces  to  be  filled,  which  made 
it  certain  that  said  nominees  could  not  be 
elected  unless  further  changes  should  occur. 

The  following  are  some  of  the  rules  pre- 
scribed by  ordinance  for  the  government  of 
the  council: 

"First.  The  meeting  of  the  first  and  sec- 
ond branches  of  the  council  shall  be  h^d  at 
their  respective  council  chambers,  on  the 
second  and  fourth  Tuesdays  of  each  and  ev- 
ery month;  and  also  at  such  times  as  may 
be  fixed,  on  special  order  of  adjournment." 

"(59)  A  police  officer  shall  be  detailed  for 
each  branch  of  council,  who  Shall  act  as 
sergeant-at-arms  at  all  meetings." 

"(51)  Whenever,  at  the  time  appointed  for 
the  meeting  of  either  branch  of  the  council, 
there  shall  be  not  a  quorum  present,  It  shall 
be  lawful  for  the  members  of  such  branch 
who  ma}'  be  In  attendance  to  order  the  ser- 
geant, or  any  of  his  deputies,  to  arrest  the 
absent  members,  or  any  of  them,  and  cause 
them  to  appear  forthwith  at  the  place  of 
meeting,  and  there  to  remain  until  the  meet- 
ing adjourn  or  leave  of  absence  be  given. 

"(52)  It  shall  be  lawful  for  any  number 
of  members  of  either  branch,  lees  than  a 
quorum,  who  may  tiave  assembled  at  the 
time  appointed  for  meeting  of  such  branch. 
to  adjourn  to  a  sulwequent  time,  and  cause 
the  sergeant  or  any  deputy  to  give  notice 
to  the  absent  members  of  the  time  to  which 
such  adjournment  has  been  made,  requiring 
their  attendance  at  such  adjourned  meeting, 
under  the  penalty  of  two  dollars  on  each 
meml>er;  and  if  any  such  absent  member, 
l>eing  so  notified,  fail  to  attend  such  adjourn- 
ed meeting,  he  shall  forfeit  two  dollars  to 
the  use  of  the  city  unless  excused  for  suffi- 
cient reason  by  the  branch  of  which  he  is  a 
member." 

"(49)  At  all  meetings  of  council  the  branch 
first  wishing  to  adjourn  shall  notify  the  oth- 
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er  branch  of  Its  desire  to  do  bo,  and  the  pre- 
siding officer  of  the  branch  so  giving  notice 
shall  not  take  a  vote  on  the  qnestlon  <tf  ad- 
Joumment  until  an  tmawer  is  received  from 
the  other  branch." 

*'(18)  All  qnestlons  shall  be  put  In  this 
form:  'As  many  as  are  of  opinion,'  (as  the 
case  may  be),  'say  "Aye."  Contrary,  "No." ' 
And  in  doubtful  cases,  or  where  an  afflrma- 
tlve  vote  of  two-thirds  of  the  members  pres- 
ent Is  necessary  to  carry  the  proposition,  the 
presiding  alRc&e  may  direct  or  any  member 
may  call  for  a  dlvlslcHi." 

"(23)  A  motion  to  adjonm  shall  always  be 
in  order,  unless  the  council  Is  engaged  In 
voting." 

An  ordinance  passed  by  the  council  Jan- 
uary 12,  1888,  and  in  force  at  the  time  of 
said  election,  reads  as  follows:  "At  the  first 
meeting  of  council  after  the  next  regular  bi- 
ennial charter  election  in  said  city,  or  as 
soon  thereafter  as  practicable,  and  there- 
after at  the  first  meeting  of  council  after 
the  regular  biennial  charter  election,  or  as 
soon  after  such  meeting  as  practicable,  the 
second  branch  shall  give  notice  by  the  prop- 
er  messenger  to  the  first  branch  that  it  Is 
ready  to  proceed  to  the  election  of  such  offi- 
cers of  the  city  as  are  required  to  be  elected 
by  the  council.  Thereupon  the  first  branch 
shall  proceed  In  a  body  to  the  chamber  of 
the  second  branch,  and  they  (a  quorum  of 
each  being  present)  shall  proceed  to  elect  by 
viva  voce  votes  In  Joint  session  the  proper 
persons  to  the  offices  hereinafter  mentioned: 
One  assessor  of  the  city  of  Wheeling  for  the 
North  district,  one  assessor  of  the  city  of 
Wheeling  for  the  Sooth  district,  collector  of 
the  city  of  Wheeling,  clerk  of  the  market, 
clerk  of  the  Centre  Market,  city  sexton,  city 
solicitor,  dty  weigher,  health  officer,  keQ>er 
of  city  lockup,  measurer  of  lumber  and  wood, 
membov  of  the  board  of  public  works  (three 
to  be  elected),  overseer  of  chain  gang,  receiv- 
er of  the  city  of  Wheeling,  water  commls- 
slonen  (three  to  be  elected),  welghmaster  of 
the  city  of  Wheeling,  whose  term  of  office 
shall  continue  until  his  or  their  Bnccessors  Is 
or  are  elected  and  qualified,  unless  sooner 
terminated  by  resignation  or  removal  from 
office  or  other  lawful  cause." 

On  the  evening  of  February  26,  1901,  14 
members  appeared  In  the  second  branch, 
and,  the  president  being  absent  J.  H.  Shaf  er 
was  elected  to  preside.  The  roll  call  showing 
the  absence  of  a  quorum,  those  present  or- 
dered the  arrest  of  the  absent  members.  T. 
W.  Killeen,  one  of  the  Democratic  memb«v, 
had  failed  to  qualify  in  time,  and  the  clerk 
had  omitted  his  name  from  the  roll  as  hav- 
ing forfeited  his  membership.  Killeen  was 
then  tiected  by  the  council  as  a  member 
from  the  Sixth  ward.  Under  this  order 
Philip  Maurer  was  brought  in  under  arrest, 
and  his  presence  noted,  but  he  refused  to 
answer,  claiming  be  was  present  by  force, 
and  against  bis  will.   Another  roll  call  show- 


ed 16  members  present,  and  thai  D.  B.  Le- 
vey was  elected  to  fill  the  vacancy  occasion- 
ed by  the  death  of  F.  M.  Mllllgan,  the  de- 
ceased Bepubllcan  member.  At  this  point 
liayor  Sweeney  appeared,  and  questioned 
the  legality  of  the  election  of  Killeen  and 
lAvey,  because  the  first  branch  had  not  se- 
cured a  quorum.  The  16  members  of  the 
second  branch  thus  secured  remained  in  the 
hall  all  night,  and  numerous  roll  calls  were 
had  showing  the  same  mnnbers  present.  At 
the  time  of  the  meeting  on  said  evening  tlie 
joiumal  of  the  first  branch  showed  that  at 
the  hour  of  the  meeting  there  were  present 
six  members  and  the  mayor.  There  being 
no  quorum,  those  present  requested  the  city 
sergeant  to  arrest  and  bring  In  the  absen- 
tees. The  situation  remained  unchanged 
In  the  branch  until  about  8:S0  o'clock  the 
next  morning,  the  six  members  and  mayor 
remaining  there  all  night  awaiting  the  ar- 
rest and  bringing  In  of  the  absentees.  These 
absentees  had  determined.  If  possible,  to  pre- 
vent the  election  at  that  time.  For  this 
they  had  reasons  to  ofFer.  One  was  that  one 
of  their  party  was  sick,  and  unable  to  attend 
the  meeting;  and  another  was  that  two 
more  of  them  could  not  be  present  owing  to 
engagements,  made  long  before,  to  attend  as 
performers  on  a  public  occasion,  from  which 
they  could  obtain  no  release.  The  other 
members  desired  to  postpone  the  election  un- 
til all  their  members  could  be  present  Feel- 
ing that  it  could  only  be  accomplished  by 
absenting  themselves,  they  took  that  course. 
The  police  of  the  city  arrested  them  during 
the  night  and  In  doing  so  broke  Into  the 
rooms  In  which  some  of  them  were.  At  8 
o'clock  a.  m.,  February  27,  1901,  the  ser- 
geant appeared  In  the  second  branch  with 
missing  members.  R.  F.  Hill,  president  of 
said  branch,  took  the  chair,  and  ordered  a 
call  of  the  roll.  The  execution  of  this  order 
showed  25  members  present.  Upon  Its  com- 
pletlMi  Robert  Hazlett  moved  an  adjourn- 
ment, which  was  seconded  by  Mr.  Brown. 
The  motion  was  put  by  the  president,  and 
by  him  declared  to  have  carried.  He  and 
the  Republican  members  then  started  to  or 
did  leave  the  chamber,  but  they  were  re- 
strained, and  brought  back  by  the  police. 
There  is  some  controversy  as  to  whether 
the  chairman  called  for  a  negative  vote  on 
the  question,  as  to  whether  the  president  and 
Republican  members  actually  left  the  cham- 
ber, and  as  to  whether  a  division  was  called 
for;  but  it  Is  immaterial  as  to  these  matters 
under  the  principles  controlling  the  case. 
The  other  16  membom,  representing  the 
Democratic  side,  thai  selected  J.  H.  Shafer 
again  to  preside  over  the  meeting,  and  de- 
tained Hill  and  the  other  Republican  mem- 
bers in  the  room,  and  thus  continued  the 
meeting.  In  the  meantime  the  absent  mem- 
bers had  been  brought  Into  the  first  branch 
by  the  city  sergeant  and  his  deputies,  the 
police  force  of  the  city,  a  roll  call  was  had. 
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aoA  the  presence  of  all  the  members  of  the 
first  branch  noted.  Mr.  N.  0.  Hamilton  then 
moved  that  the  first  branch  adjourn,  but  the 
mayor  refused  to  put  the  motion  on  the 
ground  that  the  second  branch  had  not  been 
notified  of  the  intention  of  the  first  branch 
to  adjourn,  and  he  sent  a  messenger  to  the 
second  branch  to  notify  it  Upon  the  return 
of  the  messenger  the  motion  was  renewed, 
and  the  mayor  declined  to  entertain  it,  be- 
cause it  was  a  dilatory  motion.  E^om  this 
decision  an  appeal  was  taken,  and  sustained 
by  a  vote  of  10  to  5.  The  motion  was  re- 
newed, and  a  point  of  order  was  raised  that 
It  was  dilatory,  and  the  mayor  sustained  the 
point  of  order,  and  again  refused  to  put  it 
In  the  petition  it  is  alleged  that  after  all 
this  a  messenger  from  the  second  branch 
«ame  in,  and  announced  that  said  second 
toanch  was  ready  to  go  into  Joint  session. 
Whether  this  occurred  before  or  after  the 
mayor  refused  to  put  the  motion  to  adjonm 
is  In  controversy.  Upon  the  announcement  of 
that  message  the  mayor  left  the  chair,  and 
went  over  to  the  second  branch;  the  Demo- 
cratic members  of  the  first  branch  accom- 
panying him  voluntarily,  and  the  Republican 
members  under  the  compulsion  of  the  sex- 
geant  and  his  deputies  by  order  of  the  may- 
or. The  Joint  session  being  thus  constitut- 
ed, properly  or  improperly,  according  to  the 
respective  contentions  of  the  defendants  and 
plaintiffs,  the  election  was  held,  resulting  in 
the  choice  of  persons  other  than  the  Republi- 
can caucus  nominees,  part  of  those  who  were 
there  und^  compulsion  refusing  to  vote. 
The  election  resulted  In  the  choice  of  Joseph 
Speidel,  Charles  Menkemeller,  and  Charles 
W.  Krelter  for  members  of  the  board  of  pub- 
lic works.  At  a  regular  meeting  of  both 
1>ranches  of  the  council,  held  on  March  12, 
1901,  the  certificates  of  the  oaths  of  office 
and  the  Joint  bond  of  Speidel,  Menkemeller, 
and  Krelter  were  filed  in  the  second  branch, 
and  approved,  and  the  bond  was  then  sent 
over  to  the  first  branch,  with  notice  of  the 
action  of  the  second  branch.  Upon  receiv- 
ing said  message  and  bond,  the  first  branch 
declined,  by  resolution,  to  receive  or  approve 
said  bond,  but  the  mayor  ruled  that  no  ac- 
tion by  that  body  upon  the  bond  was  neces- 
sary. On  the  same  night  the  city  sergeant, 
by  his  deputies,  took  charge  of  the  office  and 
books  of  the  board  of  public  works,  under  the 
direction  of  the  alleged  new  board  of  public 
works,  and  stood  guard  over  the  same,  and 
prevented  the  old  board  and  Its  clerks  from 
exercising  further  control  over  them.  On 
the  22d  day  of  March,  1901,  Henry  Schmul-' 
bach,  Frederick  J.  Park,  and  Charles  M. 
Frissell,  the  members  of  said  board  of  pub- 
lic works,  claiming  that  their  successors  had 
not  been  elected,  presented  In  the  circuit 
court  of  Ohio  county  their  petition  for  a 
writ  of  mandamus,  alleging  the  Illegality  of 
the  election  of  Speidel,  Menkemeller,  and 
belter,  and  praying  that  an  alternative  writ 


of  mandamus  might  be  awarded  directed  to 
and  commanding  said  Speidel,  Menkemeller, 
and  Krelter,  and  John  S.  Ritz,  city  sergeant, 
to  restore  and  admit  petitioners  as  members 
of  the  Iroard  of  public  works,  and  restore  to 
them  the  possession  of  their  office,  books, 
and  papers,  or  show  cause  why  they  should 
not  do  so;  and  that,  after  due  and  proper 
proceedings,  a  peremptory  writ  of  mandamus 
might  be  issued  compelling  them  to  admit 
the  petitioners  to  the  offices,  and  restore  to 
them  the  office,  books,  and  papers.  There 
was  a  demurrer  to  the  petition,  and  a  motion 
to  quash  the  alternative  writ,  and  the  circuit 
court  overruled  both  the  demurrer  and  the 
motion.  Thereupon  the  defendants  filed 
their  return,  which  was  held  sufficient,  and 
then  the  relators  filed  a  replication,  to  which 
the  resi>ondents  demurred,  and  as  to  certain 
portions  of  the  replication  the  demurrer  was 
sustained,  and  those  portions  stricken  out. 
To  all  these  rulings  of  the  court  exceptions 
were  taken.  Evidence  was  introduced  by 
both  parties,  and  on  the  issue  the  court 
found  for  the  defendants,  to  which  finding 
the  relators  excepted,  and  moved  to  set  it 
aside,  and  grant  them  a  new  trial,  but  the 
motion  was  overruled.  The  court  then  dis- 
missed the  alternative  writ,  and  refused  the 
peremptory  writ  prayed  for  in  the  petition, 
and  rendered  Judgment  for  the  defendants. 

The  decision  of  the  circuit  court  on  the  de- 
murrer to  the  petition  and  motion  to  quash 
the  alternative  writ  is  clearly  right,  and  the 
reasons  assigned  therefor  In  the  opinion  filed 
by  his  honor  Judge  Hervey  are  not  only  suf- 
flclent,  but  well  stated,  and  the  following 
portions  of  said  opinion  are  approved  and 
given  as  sufficient  upon  the  affirmance  of  that 
decision  by  this  court:  "That  mandamus  is 
the  proper  proceeding  by  which  to  try  title  to 
office  has  been  long  settled  in  this  state.  I 
have  not  been  able  to  discover  in  the  de- 
cided cases  any  such  distinction  as  that  con- 
tended for  by  counsel  for  defendants  to  the 
effect  that  the  court  will  not  pass  upon  the 
title  to  office  in  a  proceeding  by  mandamus 
where  it  Is  necessary  to  review  the  proceed- 
ings had  by  the  body  making  the  election. 
In  the  very  early  case  of  Smith  v.  Dyer,  1 
Call,  562,  the  district  court,  in  granting  a 
mandamus  to  restore  Dyer  to  office  as  clerk 
of  the  county  board  of  Pendleton  county,  nec- 
essarily reviewed  the  action  of  the  Justices 
composing  the  county  court.  There  was  no 
question  as  to  the  Jurisdiction  of  the  Justices. 
They  had  the  right  to  elect  a  clerk.  But  the 
court,  in  reviewing  their  action,  passed  upon 
the  regularity  of  the  proceedings  taken  by 
them,  as  well  as  upon  the  effect  of  their  ac- 
tion. In  Dew  V.  Judges,  3  Hen.  &  M.  1,  3 
Am.  Dec.  639,  it  was  held  that  mandamus  is 
the  proper  remedy  to  restore  a  clerk  ousted 
from  his  office  by  the  Illegal  appointment  of 
another.  In  that  case  it  was  contended  that 
the  injured  party  had  another  remedy:  but 
the  court  held  that,  while  there  might  be  an- 
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other  tedloua  method  of  redress,  yet  there 
was  no  other  remedy  so  well  adapted  to  the 
nature  of  the  case  as  mandamus.  The  rule 
established  by  these  early  cases  has  always 
been  adhered  to  In  Virginia.  In  the  com- 
paratively recent  case  of  Lewis  t.  Whittle, 
77  Va.  415,  the  court,  hi  discussing  manda- 
mus as  the  remedy  for  a  wrongful  depriva- 
tion of  office,  said:  'Wherever  there  is  a 
right  to  execute  an  office,  perform  a  service, 
or  exercise  a  franchise,  more  especially  if  It 
be  a  matter  of  public  concern,  and  a  person 
is  dispossessed  of  such  right,  and  has  no  oth- 
er speciflc,  adequate  remedy,  then  the  court 
ought  to  assist  by  mandamus,  upon  reasons 
of  Justice,  as  expressed  by  the  writ,  and  upon 
reasons  of  public  policy,  to  preserve  the 
peace,  good  order,  and  good  government.  It 
ought  to  be  used  on  all  occasions  when  the 
law  has  established  no  speciflc  remedy. 
Whatever  may  be  the  rule  elsewhere,  it  may 
be  safely  laid  down  as  the  doctrine  of  this 
court  that  mandamus  is  the  true  remedy  for 
a  wrongful  deprivation  of  an  office.'  This 
broad  and  Ut>eral  view  of  the  use  of  the  writ 
has  not  been  followed  in  many  of  the  states, 
but  the  doctrbie  as  settled  in  Virginia  has 
been  adopted  in  this  state,  and,  as  I  imder- 
stand  it,  is  the  law  by  which  this  court  Is  to 
be  governed.  It  has  also  received  the  ap- 
proval of  courts  in  some  other  states.  As  11- 
lastrating  its  application  to  different  cases, 
see  Conlin  v.  Aldrich,  98  Mass.  557;  Har- 
wood  V.  Marshall,  9  Md.  84.  While  I  am  not 
sure  that  the  opinion  of  the  court  In  State  v. 
McAllister,  38  W.  Va.  485,  18  S.  B.  770,  24 
li.  R.  A.  343,  can  be  harmonized  with  the  Vir- 
ginia decisions,  I  find  nothing  in  that  case 
which  would  lead  to  the  conclusion  that  man- 
damus is  not  a  proper  remedy  for  the  case 
made  by  the  plaintiffs'  petition.  In  State  v. 
McAllister  the  council  acted  and  passed  upon 
the  question  of  the  eligibility  of  the  persons 
elected  to  council  whose  right  to  office  was 
in  dispute.  But  in  this  case,  if  the  aver- 
ments of  the  petition  are  true,  there  was  no 
action  of  council,  and  the  defendants,  with- 
out right  thereto,  usurped  the  offices  they 
now  bold.  It  Is  urged  that  the  defendant 
Ritz  should  not  be  made  a  party  to  this  pro- 
ceeding, as  he  ihalies  no  claim  to  the  offices 
in  dispute.  But  the  petition  shows  that  the 
defendants  secured  possession  of  the  office 
room,  books,  and  papers  belonging  to  the 
Itoard  of  puljllc  works,  and  necessary  to  its 
administration,  by  the  aid  of  Uitz  as  city 
sergeant,  and  that  by  his  assistance  they 
have  forcibly  retained  possesslou  of  this  offi- 
cial property  since  the  time  when  it  was  put 
into  their  hands.  It  thus  appears  that  Ritz 
is  acting  with  the  other  defendants  in  pre- 
venting the  petitioners  from  performing  the 
duties  of  their  office.  Under  these  circum- 
stances Ritz  is  a  proper  party  defendant, 
as  the  writ  should  go  to  all  persons  who 
wrongfully  withhold  from  the  petitioners  the 
office  or  its  property.    If  the  petitioners  aie 


entitled  to  relief,  the  remedy  should  be  com- 
plete." 

In  disposing  of  the  various  assignments  of 
error,  it  is  only  necessary  to  inquire  whether 
the  joint  session  of  the  council  was  legally 
convened.  If  so,  the  election  was  valid. 
But  there  could  be  no  Joint  session,  and 
therefore  no  election,  unless  the  two  branches 
had  been  legally  convoked.  Whether  they 
were  must  be  determined  by  reference  to  the 
powers  conferred  by  law  and  rules  and  ordi- 
nances adopted  by  the  council  not  repugnant 
to  the  law.  Section  7,  c.  17,  of  the  Acts  of 
the  Extra  Session  of  the  Legislature  of  18G2- 
03,  amending  the  charter  of  the  city  of 
Wheeling,  provides  that  "it  shall  require  the 
presence  of  a  majority  of  the  whole  number 
of  each  branch  as  flsed  by  law  to  constitute 
a  quorum  for  the  transaction  of  business,  but 
a  smaller  number  may  adjourn  from  time  to 
time  and  compel  the  attendance  of  absent 
members  in  such  way  as  coim^il  may  have 
provided."  Under  this  statutory  power  the 
council  provided  by  ordinance  rules  51  and 
52,  hereinbefore  set  out  in  extenso.  Rule  51 
empowers  any  number  of  members  of  either 
branch  in  attendance  at  the  time  appointed 
for  the  meethig,  being  fewer  in  number  than 
that  necessary  to  constitute  a  quorum,  to  or- 
der the  sergeant  or  his  deputies  to  arrest  the 
absent  members,  or  any  of  them,  and  cause 
them  to  appear  forthwith  at  the  place  of 
meeting,  and  remain  there  until  the  meeting 
adjom-n  or  leave  of  absence  be  given.  Un- 
der this  rule  a  minority  of  each  branch  met, 
and  caused  the  absent  members  to  be  brought 
in.  The  test  of  the  propriety  of  this  action 
is  whether  the  power  thus  conferred  by  the 
rule  upon  less  than  a  quorum  of  the  mem- 
bers is  in  excess  of  the  power  conferred  by 
the  statute.  The  rule  is,  in  effect,  that  any 
number  of  members  less  than  a  quorum  may 
meet  at  tlie  appointed  time,  and  remain  in 
the  chamber,  and  cause  the  others  to  be 
brought  in.  But  the  legislative  act  does  not 
say  that  in  terms.  It  says  they  may  ad- 
journ from  time  to  time,  and  cause  the  at- 
tendance of  absent  members.  But  the  pro- 
vision for  adjournment  from  time  to  time 
cannot  be  construed  to  limit  or  control  the 
power  to  compel  the  attendance  of  absent 
members  in  respect  to  the  time  of  such  compul- 
sion. Having  the  power  to  adjourn  and 
come  back,  and  thus  keep  the  meeting  alive, 
tiiey  must  possess  the  Inferior  power  of  re- 
mnining  and  causing  the  absent  members  to 
come  hi  at  the  time  appointed  by  law  or  the 
city  ordinances.  In  construing  this  act  the 
legislative  purpose  must  be  kept  in  view,  and 
that  is  to  prevent  the  loss  or  failure  of  the 
meeting.  This  power,  vested  In  less  than  a 
majority  of  the  members,  must  not  be  given 
a  construction  so  technical  as  to  Impair  its 
efficacy.  Moreover,  under  the  general  par- 
liamentary law  every  legislative  assembly, 
when  duly  constituted,  has  the  power  to  com- 
pel the  attendance  of  Its  members.    Until  so 
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consitltnted,  It  bas  no  sncli  power,  for  It  has 
no  legal  existence.  Members  who  are  pres- 
ent merely  for  the  purpose  of  organising  can- 
not compel  the  attendance  of  others,  unless 
authorized  by  the  law  to  which  It  Is  subject. 
This  statute  does  not  say,  as  does  the  con- 
stitution of  the  United  States  of  the  con- 
firess,  a-  smaller  number  than  a  quorum  "may 
be  authorized"  to  compel  attendance,  but  that 
they  may  compel  It  Cnsh.  Law  &  Prae. 
liCg.  Assem.  S  264.  The  legislature  left  the 
mode  of  compulsion  to  the  council,  and  that 
body  determined  that  it  should  be  by  the  ar- 
rest and  detention  of  members,  if  necessary 
to  the  accomplishment  of  the  purpose.  In  the 
determination  of  this  question  of  authority  to 
compel  attendance  it  is  of  no  consequence 
that  in  the  execution  of  the  order  of  arrest 
the  officers  entered  places  into  which  they 
had  no  right  to  go,  or  by  means  which  they 
could  not  legally  employ.  Such  irregularities 
cannot  alTect  the  validity  of  the  exercise  of 
the  power  with  which  they  were  clothed,  al- 
though they  may  have  been  such  as  made  the 
officers  liable  to  an  action  for  damages  or  a 
criminal  prosecution  for  trespassing.  The  ac- 
tion of  the  circuit  court  in  eliminating  from 
the  replication  of  the  relators  all  allegations 
in  respect  to  matters  of  that  nature  was 
elenriy  right  They  may  afford  grounds  of 
redress  to  the  injured  parties  In  a  proper  pro- 
ceeding, and  they  may  have  been  wholly  un- 
necessary, as  well  as  unjustifiable. 

Under  this  power  to  compel  attendance,  a 
quorum  was  secured  in  each  branch.  In  the 
first  branch  all  the  members  were  present, 
and  in  the  second  26  of  the  28  members  were 
present  and  a  roll  call  had  been  had  in  each 
body,  showing  their  presence.  This  much  Is 
uncontroverted.  The  question  then  arises  as 
to  whether  the  two  branches  were  still  in 
session  when  the  Joint  session  convened;  in 
other  words,  had  either  of  them  adjourned, 
so  that  although  all  the  members  of  the  first 
branch  went  into  the  second,  they  did  not  go 
as  a  legally  constituted  and  subsisting  body, 
but  only  as  Individuals?  It  Is  not  pretended 
that  a  majority  of  the  second  branch  favored 
an  adjournment  at  the  time  the  adjournment 
was  attempted,  nor  that  the  president  of  that 
body  could  arbitrarily  adjourn  it  nor  that 
the  motion  to  adjourn  was  disposed  of  in  the 
usual  orderly  way.  It  is  admitted  that  there 
was  a  great  deal  of  confusion  at  the  time, 
and  the  evidence  is  decidedly  contradictory 
as  to  whether  the  "noes"  were  called  for  by 
the  chair,  and  as  to  whether  any  member  de- 
manded a  division.  The  court  below,  having 
the  witnesses  present,  and  seeing  and  hear- 
ing them  testify,  has  decided  that  there  was 
no  adjournment  and  this  finding,  on  a  ques- 
tion of  fact,  is  entitled  to  great  weight  in 
this  court.  But  there  Is  another  Insuperable 
obstacle  to  the  finding  that  there  was  a  le- 
gal adjournment  Rule  49,  adopted  for  the 
government  of  both  branches,  provides  that 
the  branch  first  wishing  to  adjourn  shall  no- 
tify the  other  branch  of  its  desire,  and  that 


the  presiding  officer  of  the  branch  so  giving 
notice  shall  not  take  a  vote  on  the  ques- 
tion of  adjournment  until  an  answer  la  re- 
ceived from  the  other  branch.  The  principle 
of  this  rule  Is  observed  by  almost  every  legis- 
lative body  In  this  country  that  is  composed 
of  two  branches,  and  the  example  Is  set  by 
the  congress  of  the  United  States.  Cusfi. 
Law  A  Prac.  Leg.  Assem.  ff  !!04,  506,  513. 
Its  adoption  and  observance  by  the  council  of 
the  city  of  Wheeling  cannot  be  considered  as 
a  mere  idle  form.  Indeed,  it  is  difficult  to  con- 
ceive how  two  branches  of  the  same  body 
could  act  concurrently  and  harmoniously 
without  such  a  rule.  It  must,  therefore,  be 
held  to  be  binding  upon  both  branches. 
From  this  It  results  that  no  adjournment 
could  have  taken  place,  for  the  president 
could  not  legally  put  the  motion,  as  it  is  not 
claimed  that  such  notice  was  given  and  an- 
swer received. 

The  matters  set  up  in  the  replication  to  the 
return  concerning  the  election  of  Shafer  to 
preside  after  Hill  declined,  and  the  legality 
of  the  election  of  Kllleen  and  Lavey,  are  for- 
eign to  the  question,  and  the  court  properly 
struck  them  out  After  the  absentees  were 
brought  in,  there  was  a  quorum  hi  the  sec- 
ond branch  without  those  two  members.  Mr. 
Hill's  refusal  to  serve  further  as  president 
could  not  prevent  the  further  transaction  of 
business.  As  to  the  adjournment  of  the  first 
branch,  unless  It  can  be  said  that,  because 
of  the  desire  of  a  majority  of  its  members  to 
adjourn,  evidenced  by  conduct  alone,  which 
was  frustrated  by  the  presiding  officer.  It 
must  be  deemed  and  held  that  there  was  an 
adjournment  the  finding  of  the  court  below 
on  that  question  was  clearly  right  It  can- 
not be  said  in  fact  there  was  an  adjourn- 
ment of  that  body,  however  arbitrary  and 
wrong  the  conduct  of  its  presiding  officer 
may  have  been.  Courts  of  equity  sometimes 
treat  that  which  ought  to  have  been  as  having 
been  done.  But  this  Is  not  a  suit  in  equity. 
As  is  well  said  by  Judge  Hervey  in  his  opin- 
ion, the  averments  of  the  alternative  writ 
do  not  show  an  adjournment  of  the  first 
branch.  If  they  did,  they  would  fall  for 
want  of  proof. 

The  convocation  of  the  joint  session  Is  the 
next  subject  for  consideration.  In  this  con- 
nection It  is  claimed  that  even  if  the  first 
branch  was  in  session,  those  who  were  op- 
posed to  the  holding  of  a  Joint  session  at 
that  time  conld  not  be  legally  compelled  by 
the  sergeant  under  the  direction  of  the  pre- 
siding officer,  to  go  into  the  second  branch. 
If  the  legality  of  the  Joint  session  depended 
alone  upon  this  question,  it  could  not  stand 
tor  a  moment  The  police  force  of  the  city 
belongs  to  Its  executive  department,  and  can- 
not be  suflFered  to  control,  merely  as  execu- 
tive officers,  the  deliberations  or  conduct  of 
the  council.  In  any  way  or  to  any  extent  It 
must  be  remembered  that  the  rule  adopted 
for  compelling  attendance  provides  for  de- 
tention of  the  members  until  adjonrnmeot,  or 
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until  leave  of  absence  be  given.  No  adjourn- 
ment  had  taken  place,  nor  had  any  leave  of 
absence  been  given.  Xboae  wbo  had  been 
brought  in  as  absentees  were  stlU  subject  to 
and  under  the  power  which  had  brought 
them  In.  The  police  officers  were  mere  In- 
strumentalities or  agents  In  the  hands  of 
those  who  were  authorized  by  the  law  to  com- 
pel the  holding  of  a  session  of  the  first 
branch.  Who  should  execute  the  order  of 
arrest  made  by  those  who  appear  at  the  time 
appointed  for  a  meeting?  The  persons  desig- 
nated for  the  purpose  In  the  ordinance,  of 
course.  Who  were  the  persons  so  designat- 
ed? The  police  officers.  Such  is  the  provi- 
sion of  rule  59,  which  also  makes  police  offi- 
cers sergeants  at  arms  of  both  branches. 
It  would  be  absurd  to  say  the  chief  of  police 
can  detail  one  of  bla  force  to  do  what  he 
himself  cannot  do,  and  also  to  say  that  the 
sergeant  at  arms  cannot  summon  to  his  as- 
Blstance  sufficient  force  to  execute  the  power 
vested  In  him.  Nor  is  it  material  that  the 
persons  summoned  by  him  are  members  of 
the  police  force.  Their  acts  under  him,  arm- 
ed with  the  order  of  arrest  and  detention  law- 
fully Issued  by  those  empowered  to  compel 
the  holding  of  the  meeting,  are  the  acta  of  the 
sergeant  at  arms,  and  not  the  acts  of  the 
police  force  merely,  although  they  are  police- 
men. Presumably  the  minority,  in  ordering 
the  sergeant  at  arms  to  compel  the  majority 
to  go  with  them  Into  the  second  branch,  act- 
ed upon  the  belief  that  the  authority,  under 
the  rule,  to  detain  the  unwilling  members  un- 
til adjournment  or  leave  of  absence  given,  ex- 
tended to  the  enforcement  of  their  attendance 
upon  the  body  when  it  became  its  duty  to  re- 
pair to  the  second  branch.  That  contention 
is  not  without  reason.  They  did  not  go  mere- 
ly as  Individual  members  of  the  council,  but 
as  the  first  branch,  an  Integral  part  of  the 
council,  although,  when  In  the  second  branch, 
the  two  branches  became  merged  into  one 
larger  body,  with  a  common  presiding  officer. 
When  they  came  out  of  the  Joint  session, 
they  came  as  the  first  branch.  It  cannot  be 
otherwise,  for  the  first  branch  bad  met  and 
bad  not  adjourned.  It  Is  therefore  perfectly 
logical  to  say  the  power  of  detention  vested 
by  law  was  undevested  and  operative  during 
all  those  proceedings,  and  as  effectual  to  de- 
tain while  the  body  was  in  transit  from  one 
room  to  the  other  as  when  the  first  branch 
was  in  Its  own  chamber. 

But  it  may  be  said,  how  could  the  mi- 
nority of  that  body  control  its  majority? 
How  could  the  body  itself  be  taken  by  the 
sergeant  at  arms  from  Its  own  chamber  Into 
the  chamber  of  the  second  branch,  against  the 
will  of  the  majority?  Has  not  that  body  the 
power  to  control  Itself  by  its  majority?  Oan 
its  mere  creature,  the  sergeant  at  arms,  take 
it  whore  he  will  by  force?  By  no  means.  If 
the  branch  had  had  the  power  to  determine, 
by  motion  or  resolution,  whether  it  would  go 
into  Joint  session,  and  the  majority  had  voted 
not  to  go  into  Joint  session,  its  compulsory  at- 


tendance  could  not  be  countmanced  In  any 
court  But  a  vote  on  the  question  was  neither 
necessary  nor  i>erml8sible.  By  the  ordinance 
adopted  January  12,  1883,  it  was  provided 
that  upon  the  mere  announcement  by  messen- 
ger of  the  readiness  of  the  second  toancb  to 
go  into  Joint  session  the  first  branch  should 
proceed  in  a  body  to  the  chamber  of  the  sec- 
ond branch,  and  proceed  to  elect  officers.  Its 
duty  to  go  into  Joint  session  without  an  af- 
firmative or  any  vote  on  the  question  was  a 
matter  of  antecedent  agreement  and  consent 
expressed  by  an  ordinance  that  is  legal  and 
binding  until  repealed.  Its  duty  to  go  Into 
Joint  session  for  the  election  of  officers  is  Im- 
posed by  law,  but  the  law  does  not  fix  the 
exact  time  of  holding  such  session.  Acts 
1882,  c.  52,  {  1.  The  ordinance  passed  In  pur- 
suance of  the  statute  left  the  fixing  of  the 
day  and  hour  of  holding  it  In  the  hands  of 
the  second  branch,  the  only  restriction  being 
that  that  body  should  give  the  notice,  and 
thus  convene  the  Joint  session  at  the  first 
meeting  of  council  after  the  regular  biennial 
charter  election,  or  as  soon  thereafter  as 
practicable.  The  first  branch  thereby  surren- 
dered its  control  over  the  matter  of  fixing 
the  day  and  hour  of  holding  the  Joint  session, 
and  in  going  into  it  upon  notice  from  the  sec- 
ond branch  it  acted,  not  upon  Its  volition,  but 
in  pursuance  of  its  former  agreement  a  bind- 
ing law,  passed  for  the  government  of  the 
council.  If  it  be  regarded  as  nothing  more 
than  an  agreement  between  the  two  bodies.  It 
was  binding,  according  to  the  weight  of 
American  authority.  One  of  the  leading  cases 
on  the  subject  is  Beck  v.  Hanscom,  0  Fost. 
213,  In  which  the  following  was  held:  "The 
charter  of  Portsmouth  provided  that  the 
board  of  aldermen  and  the  common  council, 
hi  their  Joint  capacity,  should  be  denominated 
the  'city  council,'  and  that  a  majority  of  each 
board  including  the  city  council  should  consti- 
tute a  quorum  for  the  transaction  of  business. 
Ibe  board  of  aldermen  and  the  common  coun- 
cil separately  voted  to  meet  in  convention  on 
the  12th  of  June  for  the  choice  of  city  officers, 
including  the  city  marshal;  but  when  the 
time  arrived  only  a  minority  of  the  board  of 
aldermen  appeared.  The  common  council  and 
these  aldermen,  twenty-three  persons  being 
present  and  constituting  a  majority  of  both 
boards,  in  their  capacity  as  the  city  council, 
proceeded  to  elect  officers,  and  made  choice  of 
the  respondent  as  city  marshal  by  a  majority 
of  the  votes  present  Upon  the  petition  for 
a  mandamus  it  was  held  that,  after  the  board 
of  aldermen  had  agreed  upon  a  day  for  meet- 
ing in  convention,  it  was  not  necessary  that 
a  majority  of  them  should  be  present  in  or- 
der to  make  the  elections  by  the  city  council 
legal,  and  the  petition  was  dismissed."  In 
the  opinion  the  court  said:  "To  hold  that  in 
the  circumstances  of  this  case  the  omission 
of  the  aldermen  to  go  into  convention  could 
put  a  stop  to  the  legislative  action  of  the  city 
council  would  be,  we  think,  to  offer  a  premi- 
um for  a  neglect  of  duty.    •    •    *    We  can 
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imagtne  no  case  where,  after  every  prelimi- 
nary step  has  been  taken,  the  mere  neglect 
of  one  of  the  constituent  bodies  to  carry  Its 
previous  vote  into  efTect  ought  to  have  the 
power  of  hlnd^Ing  the  other  bodies  from  per- 
forming the  duties  required  by  the  charter." 
Kimball  v.  Marshall,  44  N.  H.  465,  goes  fur- 
ther, and  holds  that  where  the  mayor,  alder- 
men, and  city  council  are  required  by  law  to 
meet  on  a  certain  day  to  elect  a  city  clerk, 
one-half  of  the  aldermen  cannot  .defeat  a 
legal  election  by  absenting  themselves  for  the 
purpose  of  leaving  the  board  without  a  quo- 
rum. In  Whiteside  v.  People,  20  Wend.  634, 
it  was  held  that,  where  two  distinct  bodies 
meet  by  agreement  to  remove  an  officer  and 
elect  his  successor,  and  one  body  has  made  a 
nomination,  and  the  other  has  not,  and  all 
the  members  of  one  of  the  bodies  refuse  to 
act  and  leave  the  joint  meeting,  and  those 
rei&alning,  being  a  majority  of  the  whole 
number  of  both  bodies,  go  on,  and  remove  the 
officer,  and  elect  his  successor,  the  removal 
and  election  are  legal.  In  Launtz  v.  People, 
113  ni.  137,  55  Am.  Rep.  406,  it  was  held  that 
a  majority  of  the  council  could  not  defeat  an 
election  by  refusing  to  vote  or  protesting 
against  the  election.  Inhabitants  of  First 
Parish  In  Sudbury  v.  Steams,  21  Pick.  148, 
asserts  the  same  principle  In  different  frrm 
and  under  different  circumstances.  In  Peo- 
ple V.  Batchelor,  22  N.  T.  128,  it  is  held  that 
all  the  members  of  a  corporate  body  are  pre- 
sumed to  have  notice  of  the  time  of  holding 
its  stated  meetings,  and  are  bound  thereby. 
Judge  Dillon,  a  most  eminent  authority,  says 
in  his  work  on  Municipal  Corporations,  at  sec- 
tion 284:  "The  doctrine  of  the  English  courts 
is  that  all  of  the  Integral  parts  of  a  corpora- 
tion necessary  to  do  an  act  must  not  only 
meet,  but  remain  present  till  the  act  is  com- 
pleted; and  therefore,  if  one  of  such  parts 
deserts  or  withdraws,  though  wrongfully,  and 
to  defeat  any  action,  before  the  act  is  con- 
summated, the  act  Is  not  valid.  The  liability 
of  this  rule  to  abuse,  since  it  enables  one  of 
the  parts  of  a  Joint  meeting  or  assembly  to 
defeat  any  action  whatever,  has  led  the  courts 
in  this  country  to  deny  Its  applicability  here, 
or  to  apply  it  with  caution." 

This  principle  and  the  decisions  referred  to 
go  much  farther  than  it  is  necessary  to  go 
to  uphold  the  legality  of  the  election  in  this 
case,  and  it  is  not  the  intention  here  to  ap- 
prove the  principles  announced  In  all  these 
cases,  but  only  to  direct  attention  to  the  ten- 
dency of  American  decisions  on  the  subject. 
Without  taking  the  advanced  ground  laid 
down  there,  it  might  be  well  said  here,  as  in 
the  court  below,  that,  as  it  was  the  legal  duty 
of  the  members  arrested  and  brought  in  to  be 
in  their  respective  branches,  and  to  go  Into 
Joint  session,  their  mere  presence  there  when 
the  election  took  place,  without  regard  to  the 
means  by  which  their  presence  was  secured, 
makes  the  election  legal.  When  the  election 
complained  of  and  undergoing  this  investiga- 
tion took  place,  there  was  a  quorum  In  each 


branch.  There  was  a  quorum  of  each  branch 
in  the  Joint  session.  The  members  were 
where  it  was  their  legal  duty  to  be  at  the 
time,  and  the  election  then  and  there  held 
was  required  by  law  to  be  held  at  that  time. 
If  practicable.  Many  of  the  members  were 
there,  according  to  this  theory,  under  duress 
and  coercion;  but  that  coercion  only  resulted, 
for  the  purposes  of  this  case,  in  the  perform- 
ance of  what  these  members  were  legally 
bound  to  do.  No  case  is  recalled  in  which  it 
has  been  held  that  duress  of  Imprisonment 
will  Invalidate  an  act  which  the  party  seeking 
to  avoid  it  on  that  ground  was  bound  to  do. 
Where  a  person  guilty  of  crime  is  kidnapped 
In  another  state,  and  forcibly  brought  back 
for  trial,  he  cannot  claim  to  be  returned  to 
such  other  state  to  be  extradited.  The  court 
baa  Jurisdiction  to  go  on  and  try  him  without 
regard  to  the  means  by  which  he  was  brought 
into  its  Jurisdiction.  Hahon  v.  Justice.  127 
U.  S.  700,  8  Sup.  Gt  1204.  32  L.  Ed.  283;  Cook 
V.  Hart,  146  U.  S.  183,  13  Sup.  Ct.  40.  86  L. 
Ed.  934.  It  is  not  material,  if  true,  that  the 
Democratic  members  so  maneuvered  as  to 
prevent  an  election  before  the  political  com- 
plexion so  changed  as  to  give  them  control 
of  the  situation.  If  their  conduct  was  unfair, 
deceitful,  and  unconscionable  as  between  man 
and  man,  it  can  In  no  way  affect  the  validity 
of  this  election.  These  acts  were  not  parts 
of  the  election  Itself.  Acts  of  fraud  or  un- 
fairness which  in  no  sense  actually  entered 
into  the  election,  but  were  remote  as  well  os 
prior,  cannot  be  held  to  Invalidate  it  It  is 
certain  that  the  election  made  on  the  morning 
of  February  27,  1001,  is  the  only  election  of 
members  of  the  board  of  public  works  made 
by  the  present  council.  It  cannot  be  said 
that,  because  the  Republican  members  would 
have  elected  other  persons  had  the  Joint  ses- 
sion occurred  earlier,  they  must  be  deemed 
to  have  been  elected.  Nor  can  the  fact  that 
part  of  the  Republican  members  deserted 
their  fellows  be  given  any  weight  in  deciding 
this  case.  That  betrayal  may  have  been  one 
manifesting  the  basest  of  ingratitude,  and 
the  most  open  and  imjustiflable  breach  of 
agreement  or  understanding,  but  it  was  a 
wrong  for  which  no  provision  of  law  gives  a 
remedy,  nor  any  court  redress.  It  was  mere- 
ly a  breach  of  political  or  social  duty,  of 
which  the  law  takes  no  cognizance;  and  its 
serious  consequences  to  those  who  reposed 
confldence  in  their  unfaithful  associates  can 
only  be  counted  among  the  painful  disappoint- 
ments and  vicissitudes  incident  to  poUttcat 
life.  The  court  below  properly  dismissed 
these  matters  as  foreign  to  the  matter  before 
it  for  adjudication,  and  its  action  in  so  doing 
is  affirmed. 

Two  matters  of  contention  remain  to  be  dis- 
posed of.  One  is  the  fact  that  the  first  branch 
has  not  approved  the  bond  of  the  newly-elect- 
ed members  of  the  board  of  public  works. 
There  is  a  difference  of  opinion  between  the 
opposing  counsel  as  to  whether  It  is  necessary 
that  such  bond  be  approved  by   the   first 
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branch;  but  whether  tt  be  or  not  Is  wholly 
immaterial.  The  failure  is  due  to  no  fault 
on  tbe  part  of  the  new  members.  They  have 
tendered  a  bond,  the  sufficiency  of  which  is 
not  questioned.  It  is  contended  only  by  tbe 
flrst  branch  that  the  persons  offering  tbe  bond 
have  never  been  elected,  and  bave  no  right 
to  execnte  and  have  such  bond  approved. 
The  first  branch,  under  a  misapprehension  as 
to  their  right  to  permit  the  giving  of  the  bond, 
has  prevented  the  qualiflcation  of  tbe  officers 
in  that  particular.  This  cannot  prejudice 
their  right,  and  it  has  been  so  decided  in  Cul- 
ver V.  Armstrong,  77  Mich.  194,  43  N.  W.  776. 
The  first  branch  placed  its  refusal  to  accept 
and  approve  the  bond  upon  ground  wholly 
untenable.  A  person  or  municipal  board 
whose  duty  It  is  to  approve  an  official  bond 
has  no  right  to  refuse  its  approval  on  the 
ground  that  the  person  offering  to  qualify  has 
no  title  to  the  office.  Throop,  Pnb.  Off.  {{ 
170,  172.  Besides  this,  there  are  cases  hold- 
ing that,  when  an  officer  has  received  no  no- 
tice of  his  election  or  appointment  nntll  after 
the  expiration  of  the  prescribed  time  within 
which  he  shonld  bave  qualified,  his  failure  to 
qualify  within  that  time  does  not  affect  his 
right  to  the  office.  So  the  failure  In  this  in- 
stance, even  if  entitled  to  the  weight  plain- 
tiffs in  error  claim  for  it,  bad  it  been  due 
to  tbe  fault  of  the  officers,  cannot  affect  the 
title  to  the  offices,  because  it  resulted  from 
a  cause  over  which  tbey  had  no  control. 

It  remains  now  only  to  consider  the  tak- 
ing possession  of  the  room,  furniture,  books, 
and  papers.  That  was  a  flagrant  wrong.  The 
courts  were  open  to  the  new  officers,  and 
their  process  at  their  command  to  compel 
the  delivery  to  them  of  the  property  so  vio- 
lently taken,  and  their  conduct  in  that  respect 
cannot  be  excused  by  tbe  exigencies  of  the  oc- 
casion or  sitnatlon,  nor  by  the  obstructive 
conduct  of  those  who  oppoaeA  their  election 
and  denied  their  right  to  the  offices.  But  it 
was  a  wrong  for  which  the  law  gives  redress; 
it  was  a  trespass,  giving  a  right  to  damages. 
It  cannot  affect  the  right  of  the  defendants 
to  the  offices.  That  right  depends  upon  the 
election.  The  forcible  taking  of  the  property 
was  subsequent  to  tbe  election  which  vested 
the  right  of  office,  and  was  in  no  sense  con- 
nected with  the  election.  The  only  question 
that  can  be  determined  here  is  whether  the 
respondents  are  legally  elected  officers.  A 
wrongful  act  done  by  them  after  election  can- 
not be  beld  to  relate  back  so  as  to  invalidate 
the  election.  Malfeasance  in  office  is  cause 
for  removal,  but  that  is  a  matter  very  differ- 
ent from  a  proceeding  to  test  the  original  ti- 
tle to  the  office.  Every  wrong  done  by  an  of- 
ficer does  not  amount  to  cause  for  removal, 
and.  If  this  did,  it  could  not  be  Inquired  into 
in  this  proceeding. 

The  condnsioD,  therefore,  is  that  the  re- 
spondents were  legally  elected,  and  legally 
hold  their  offices,  and  that  the  judgment  of 
tbe  circuit  court  is  right  in  all  respects,  and 
should  be  affirmed. 


NISWANDER  et  al.  v.  BLACK  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia^ 

Not.  23.  1901.) 

mechanic's  lien— notice>-accocnt  and 

AFFIDAVIT— CONTRACT— FAIl.- 
URE  TO  RECORD. 

1.  When  au  account  purporting  to  be  an 
itemized  account  of  materials  furnished  to  a 
principal  contractor  for  building  a  house, 
amounting  in  the  aggregate  to  the  sum  of 
$880.75,  IS  filed  with  the  clerk  of  a  county 
court,  and  served  with  notice,  upon  the  owner, 
under  the  provisions  of  chapter  75,  Code, 
which  account  contains  one  item,  "Estimate 
furnished,  $485,"  such  account  and  notice  are 
not  sutflcient,  under  said  chapter,  to  entitle  the 
material  man  to  his  lien  for  said  item  of  $485. 

2.  When  the  account  is  filed  with  the  clerk 
of  the  county  court,  as  provided  in  section  4 
of  said  chapter  75,  it  is  not  essential,  and  not 
required  by  said  section,  that  the  account  and 
affidavit  so  filed  shall  show  on  its  face  the 
fact  of  service  of  the  account  and  notice  on 
tbe  owner.  Such  fact  may  be  proved  under 
proper  allegations  in  the  bill. 

3.  Failure  of  the  owner  to  record  his  con- 
tract with  the  principal  contractor  does  not 
render  his  property  liable  to  the  claims  of^ 
any  laborer,  mechanic,  or  material  men,  except 
such  as  have  so  complied  with  the  provisiona 
of  the  statute  as  to  entitle  them  to  their  liens. 

4.  Where  an  account  has  been  properly  filed, 
and  notice  thereof  given,  by  a  laborer,  me- 
chanic, or  material  man,  and  the  owner  has 
failed  to  limit  his  liability  by  recording  his 
contract,  his  property  upon  which  the  building 
is  situated  becomes  liable  for  the  whole  of  such 
lien,  without  regard  to  the  amount  that  was  to 
be  paid  by  the  owner  to  the  contractor. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  coiurt.  Wood  county; 
l/cwis  N.  Tavenner,  Judge. 

Bill  by  6.  W.  Niswander  and  others 
against  T.  A.  Black  and  others.  Decree  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

McCluer  &  McCIuer,  for  appellants.  W. 
N.  Miller  and  J.  W.  Vandervort,  for  appel- 
lees. 

McWHORTBE,  J.  T.  A.  Black  contract- 
ed with  Mrs.  Louisa  M.  Wild  to  build  for 
her  three  Joint  dwelling  houses  of  brick  on 
her  premises  on  Murdoch  avenue.  In  th? 
city  of  Parkersburg,  for  the  contract  price 
of  $4,321.50.  Said  contractor  arranged  with 
G.  W.  Niswander  &  Co.  for  hardware  and 
other  materials  to  go  Into  said  buildings, 
amounting  in  the  aggregate  to  $886.75;  and 
such  firm  began  to  furnish  to  said  Black 
on  the  13th  day  of  August,  1898,  such  ma- 
terial as  they  had  agreed  to  furnish,  and 
continued  to  so  furnish  from  time  to  time 
until  tbe  21st  day  of  December,  1898.  On 
tbe  30th  day  of  the  same  month  the  said 
firm  filed  with  the  clerk  of  the  county  court 
of  Wood  county  what  purported  to  be  an 
Itemized  account  of  the  material  so  fumlsb- 
ed,  for  the  purpose  of  securing  their  claim 
by  mechanic's  lien,  under  chapter  75  of  tlie 
Code.  One  Item  In  said  Itemized  account, 
dated  December  13th,  was,  "Estimate  fur- 
nished, $485."  Other  mechanics  and  mate- 
rial men  also  filed  with  said  clerk,  and  re^ 
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•H>rded,  tbelr  liens  against  said  property, 
for  work  and  material  furnished.  At  the 
Pebrnary  mles,  1899,  said  G.  W.  Nlswander 
&  Co.  filed  their  bill  in  the  circuit  court  of 
Wood  county  against  T.  A.  Black,  L.  M. 
Wild,  and  others,  for  the  purpose  of  enfor- 
cing their  said  mechanic's  lien,  and  making 
the  other  holders  of  similar  liens  parties 
defendant  to  tbelr  bill.  The  defendant  L. 
SI.  Wild  answered  the  bill,  and  denied  tliat 
plaintiffs  were  entitled  to  their  mechanic's 
lien  for  any  items  in  said  account  dating 
back  of  85  days  from  the  date  of  the  notice 
that  was  given  to  her  on  the  3d  day  of  Jan- 
uary, 1809,  which  she  claimed  excluded  all 
Items  prior  to  November  9,  1898,  and  denied 
that  plaintiffs  had  any  Hen  for  the  item  of 
"Estimate  furnished,  $485;"  averring  that 
the  erection  of  said  buildings  covered  a  pe- 
riod of  about  6  months,  and  during  all  that 
time  its  construction  was  under  tbe  super- 
vision of  R.  H.  Adair,  architect;  that  un- 
der tbe  contract  made  with  Black  tbe  said 
architect  was  to  make  estimates  of  tbe  la- 
bor performed  and  the  material  furnished 
for  tbe  construction  of  said  buildings  during 
its  progress,  and  the  contractor,  Black,  was 
to  be  paid  periodically  according  to  the 
terms;  that  up  to  and  until  about  the  Ist 
•f  December,  1898,  said  Block  received  a 
number  of  payments  under  estimates  fur- 
nished by  the  architect,  and  although  said 
buildings  were  begun  in  July,  1898,  and  not 
completed  until  February,  1899,  during  near- 
ly all  of  which  period  the  plaintiffs  furnish- 
ed to  the  contractor  the  Items  of  material 
set  forth  in  their  alleged  Hen,  they  gave 
respondent  no  notice  whatever  of  any  claim 
they  bad  against  Black  until  the  3d  of  Jan- 
uary, 1899.  Sharp  &  Kearns  filed  in  said 
cause  tbeir  petition  setting  up  their  me- 
chanic's lien.  Defendant  Wild  filed  her  an- 
awec  to  said  petition,  denying  that  the  ac> 
oount  of  said  Sharp  &  Kearns  was  such 
an  itemized  account  as  is  required  by  sec- 
tion 3,  c.  75,  Code.  At  the  February  rules, 
1899,  Mrs.  L.  M.  WUd  filed  her  biU  in  said 
court  against  T.  A.  Black  and  others,  alleg- 
ing that  under  her  contract  with  Black  she 
had  paid  him  all  the  money  due  him  for 
tbe  completion  of  the  buildings,  except  tbe 
sum  of  $1,061,  that  she  had  received  notices 
•f  various  mechanics'  liens,  and  ordors 
drawn  upon  her  by  said  Black  tot  various 
amounts  had  been  presented  to  her,  while 
suggestions  Iiad  been  served  upon  her  as 
debtor  of  T.  A.  Black  by  some  of  his  Judg- 
ment creditors:  and  that  the  aggregate  of 
lien  claimed  against  her  property  of  which 
she  bad  notice  largely  exceeded  the  said 
sum  of  91,061,— and  praying  that  the  par- 
ties named  as  defendants  be  required  to  an- 
sww  tbe  bill,  and  set  up  fully  their  respect- 
ive claims  against  the  property  of  the  plain- 
tiff and  said  fund  of  $1,061,  which  she  paid 
into  court;  that  the  liens  against  her  prop- 
erty and  the  claims  against  said  fund,  to- 
gether with  the  costs  incurred  in  the  prose- 


cution thereof,  be  satisfied  and  discharged 
out  of  tbe  said  fund  so  paid,  into  court; 
and  for  greneral  relief.  The  Parkersburg 
Mill  Company  and  the  West  Virginia  Hard- 
ware Company  filed  tbeir  Joint  and  several 
answers  to  said  bill,  alleging  that  on  tbe 
21st  of  December,  1898,  the  defendant  Black 
gave  to  tbe  said  Parkersburg  Mill  Com- 
pany an  order  on  the  plaintiff  Wild  for  the 
sum  of  $721.63,  for  material  furnished  by 
said  company  for  the  Murdoch  avenue 
houses  of  the  plaintiff,  which  order  was  pre- 
sented to  the  said  plaintiff,  and  tbe  same 
was  on  the  same  day  accepted  by  her,  to  be 
paid  when  the  houses  were  completed,  pro- 
vided there  were  funds  In  her  hands  due  on 
the  contract  suIHciant  to  pay  the  sum  and 
other  claims  which  might  be  upon  said 
bouses,  and  subject  to  any  liability  which 
she  might  have  incurred  on  the  suggestion 
of  William  Kirk;  that  the  mill  company 
had  no  control  of  the  form  of  the  accept- 
ance of  plaintiff,  and  did  not  admit,  by  ac- 
cepting the  same,  that  the  liability  of  said 
plaintiff  could  be  limited,  except  by  a  full 
compliance  with  the  laws  upon  her  part  in 
the  recordation  of  her  contract  with  Black; 
and  that  she  became  responsible  and  liable 
for  the  full  amount  and  value  of  the  mate- 
rials so  furnished  by  the  mill  company  in 
the  construction  of  said  houses,— $721.63. 
And  the  West  Virginia  Hardware  Company 
alleged  that  on  the  29th  of  Decembo:,  1898, 
the  said  Black  gave  them  an  ord»  on  plain- 
tiff Wild  for  the  sum  of  $361.36,  to  be  char- 
ged on  his  account  which  was  accepted 
about  the  same  day  by  the  said  Wild  to  the 
amount  of  $237.96,  for  material  furnished 
for  her  houses,  subject  to  any  debt  of  Black 
on  the  houses  for  whidi  she  might  be  here- 
after liable;  and  by  accepting  the  order, 
and  submitting  to  the  acceptance  in  said 
form,  they  did  not  waive  their  right  to 
charge  plaintiff  the  full  amount  of  said  or- 
der covering  the  material  supplied  by  them 
in  the  construction  of  said  houses,  and  for 
which  they  charged  the  plaintiff  to  be  lia- 
ble to  them  under  the  law,  for  the  reason 
that  her  contract  with  Black  was  not  re- 
corded so  as  to  give  notice  to  respondoits. 
And  respondents,  by  way  of  new  matter 
constituting  a  claim  for  affirmative  relief, 
showed  the  court  that  the  defendants  Nls- 
wander &  Co.  had  Instituted  a  suit  against 
the  said  Wild  and  others,  which  was  thai 
pending  in  the  same  court,  seeking  to  en- 
force their  alleged  mechanic's  lien  mention- 
ed in  their  bill  by  a  sale  of  the  pr(^>erty  of 
plaintiff,  and  alleging  that  the  liens  of  Nls- 
wander &  Co.,  and  also  of  Sharp  &  Keam.V 
were  both  invalid,  and  insufficient  to  con- 
stitute a  lien  on  the  property;  also  that  the 
attachment  and  garnishee  process  of  Wil- 
liam Kirk  was  invalid  and  subsequent  in 
time  to  the  orders  and  assignmoita  <^  said 
Black  to  the  respondent:  and  tbat  the  exe- 
cution and  garnishee  process  In  favor  of 
Sharp  &  Kearns  was  also  invalid  and  sub- 
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seqnent  In  time  to  tbelr  said  orders;  and 
praying  tbat  the  plaintiff  and  the  several 
detendants  In  the  till  be  made  parties,  and 
required  to  answer  each  and  every  afflrm- 
atire  allegation  constltnting  a  claim  for  af- 
flrmative  relief;  that  they  have  a  decree 
against  plaintiff  for  the  amount  of  tbelr 
several  claims  against  her,  In  the  event  that 
the  court  should  hold  that  she  la  liable  to 
them  by  reason  of  her  failure  to  record  her 
contract  with  Black,  and.  If  the  court  should 
not  so  hold,  then  that  they  have  the  amount 
of  their  said  orders  or  assignments  paid 
out  of  the  funds  in  the  hands  of  the  plain- 
tiff remaining  due  and  unpaid  to  the  de- 
fendant Black,  and  that  the  said  Nlswan- 
der  &  Co.  and  the  other  defendants  be  en- 
Joined  from  prosecuting  their  separate  suits 
or  processes  begtm  or  contemplated  by 
them:  that  this  case  and  the  suit  of  Nla- 
wander  &  Co.,  and  all  proceedings  had  and 
taken  therein,  be  heard  along  with  this 
suit,  and  that  the  Hen  of  Nlswander  &  Co., 
Sharp  &  Keams,  W.  T.  Amlck,  William 
Kirk,  S.  B.  Sutton,  W.  A.  Deem,  and  J.  G. 
Mayhew  be  declared  null  and  void,  and  the 
execution  and  the  garnishee  process  there- 
on In  favor  of  the  defendant  William  Kirk 
and  of  the  defendants  Sharp  &  Kearns  be 
deemed  subsequent  in  time  and  priority  to 
the  claims  and  assignments  of  respondents; 
that  the  answer  be  treated  as  the  answer  of 
respondent  to  the  bill  of  said  Nlswander  & 
Co.;  and  for  general  relief.  Plaintiff  filed 
her  answer  to  the  new  matter  set  up  In 
said  answer,  admitting  that  she  had  not 
placed  on  record  her  contract  with  Black, 
but  denying  that  for  that  reason  her  prop- 
erty could  be  held  for  the  material  furnish- 
ed by  the  Parkersburg  Mill  Comx>any  and 
the  West  Virginia  Hardware  Company,  un- 
less it  should  appear  that  they  had  proceed- 
ed to  perfect  their  Hen  against  said  prop- 
erty under  the  provision  of  chapter  75  of 
the  Code,  which  she  denied  they  had  done, 
and  which  in  fact  they  did  not  claim  to 
have  done,  and  because  of  such  failure  to  so 
protect  themselves  they  would  be  limited  in 
their  recovery  to  their  pro  rata  share  of  the 
funds  remaining  In  her  hands. 

On  the  ISth  o£  April,  1899,  said  causes 
were  directed  to  be  heard  together,  and  were 
referred  to  W.  W.  Jackson,  one  of  the  com- 
missioners of  the  court,  to  ascertain  and 
report  upon  the  validity  and  amount  of  the 
several  mechanics'  Hens  asserted  against  the 
property  of  said  Wild,  and  that  the  evidence 
taken  In  the  cause  of  Wild  against  Black 
be  read  in  the  cause.  The  commissioner  filed 
his  reports,  to  which  there  were  exceptions 
taken  by  Nlswander  &  Co.  The  causes  were 
heard  together  on  the  19th  of  May,  1900, 
when  the  court  overruled  the  exceptions  and 
confirmed  the  report,  and  decreed  that  out  of 
the  fund  of  $1,0S1  paid  Into  court  by  Mrs. 
Wild  be  first  paid  ?57,  the  costs  recovered 
by  Nlswander  &  Co.  in  their  suit;  $75.80  to 
Mrs.  Wild,  her  costs  recovered  In  her  suit 
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against  Black  and  others;  then  that  the  sev- 
eral mechanics'  liens,  as  ascertained  by  the 
report  of  the  commissioner,  be  next  paid;  the 
Uen  of  Nlswander  &  Co.,  amounting  to  ^124.- 
60,  Including  Interest;  the  several  liens  to 
Amlck,  Mayhew,  Deem,  and  Sutton,  all  of 
which  were  assigned  to  Mrs.  Wild,  and 
amounting  in  the  aggregate,  including  in- 
terest to  date  of  decree,  to  $1©4.13;  and  the 
mechanic's  lien  of  Sharp  &  Keams,  amount- 
ing to  $162;  all  to  be  paid,  equal  In  priori- 
ties, pro  rata  out  of  the  said  fund;  and  to 
Mrs.  Wild  $33.86,  including  Interest  which 
she  was  obliged  to  pay  J.  M.  Senseman  for 
material  necessary  to  complete  said  houses; 
and  the  orders  given  by  T.  A.  BlBck  on  Mrs. 
L.  M.  Wild  to  be  paid  according  to  the  order 
in  which  they  were  given.  The  firm  of  G. 
W.  Nlswander  &  Co.  appealed  from  said  de- 
cree, claiming  that  the  court  erred  In  over- 
ruling the  exceptions  to  the  commissioner's 
report,  for  the  reason  that  the  commissioner 
erred  in  not  allowing  Nlswander  &  Co.  the 
full  amount  of  the  estimate  for  doors  lind 
sashes  furnished  by  them  to  Black,  the  con- 
tractor for  building  Wild's  houses,  and  which 
went  Into  the  building  of  the  said  houses, 
and  that  the  court  erred  In  overruling  the  ex- 
ceptions to  the  report  on  the  ground  that  an 
Itemized  statement  was  not  furnished  to 
Mrs.  Wild  by  Nlswander  &  Co.  as  required 
by  statute,  when  in  truth  and  in  fact  the 
said  Itemized  statement  was  furnished  as  re- 
quired by  statute,  substantiaUy,  and  as  fdr 
as  It  was  possible  for  them  to  furnish  It,  as 
the  entire  goods  were  an  estimate,  and  bid 
upon  and  contracted  for  as  an  estimate;  that 
the  court  erred  In  confirming  the  commis- 
sioner's report  and  overruling  the  exceptions, 
in  that  the  said  report,  as  confirmed  by  the 
decree,  gives  the  Parkersburg  Mill  Company 
$761.31  upon  an  order  given  by  Black  to 
said  company  drawn  upon  Mrs.  Wild,  when 
it  appears  from  the  record  that  Mrs.  T.  A. 
Black  purchased  this  lumber,  and  no  order 
was  ever  given  by  her  to  the  mill  company, 
nor  to  T.  A.  Black  upon  Mrs.  Wild,  but  was 
given  by  T.  A.  Black,  to  whom  the  lumber 
did  not  belong,  and  who  had  never  contracted 
the  debt  with  the  mill  company,  nor  did  he 
owe  It  anything  for  said  lumber,  as  far  as 
the  record  shows;  that  the  court  erred  in 
falling  to  decree  Mrs.  Wild's  property  liable 
tor  all  the  lumber  that  went  Into  the  same, 
because  she  failed  to  comply  with  the  statute 
exempting  her  from  this  liability  in  record- 
ing her  contract  wJth  Black;  and  that  it 
further  erred  by  failing  to  decree  to  Nls- 
wander &  Co.  the  payment  of  $935.52  In- 
stead of  $121.43,  and  In  overruling  the  ex- 
ception to  the  report  of  Commissioner  Jack- 
son. 

The  mnln  question  Involved  In  this  cause  Is 
the  sufficiency  of  the  mechanic's  lien  claimed 
by  plaintiffs  G.  W.  Nlswander  &  Co.  against 
the  property  of  Mrs.  L.  M.  Wild,  and  es- 
pecially as  to  the  item  in  the  account  filed, 
"Estimate  furnished,  $485;"  their  whole  claim 
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being  for  $886.75.  Section  8,  c.  75,  Ck>de,  In 
providing  for  a  lien  to  material  men,  work- 
men, etc.,  who  deal  with  a  principal  con- 
tractor, says:  "It  shall  be  the  duty  of  such 
laborer,  mechanic  or  person  furnishing  ma- 
terial, to  file  with  the  owner  or  his  author- 
ized agent,  an  itemized  account  of  the  labor 
done,  or  material  or  machinery  furnished, 
yerlfled  by  affidavit,  within  thlrty-flve  days 
after  the  same  Is  performed  or  furnished,  and 
his  neglect  or  failure  to  do  so  shall  release 
the  owner  from  all  responsibility  and  his 
property  from  all  lleps  for  any  Item  therein 
done  or  furnished  prior  to  the  said  thlrty-flve 
days."  And  section  4  says:  "Every  lien  pro- 
vided for  In  the  second  and  third  sections 
shall  be  discharged  unless  the  person  desir- 
ing to  avail  himself  thereof  shall,  within 
sixty  days  after  be  ceases  to  labor  on,  or 
furnish  material  or  machinery  for  such  build- 
ing or  other  structure,  file  with  the  clerk 
of  the  county  court  of  the  county  in  which 
the  same  Is  situated,  a  Just  and  true  account 
of  the  amount  due  him,  after  allowing  all 
credits,"  etc.  2  Jones,  Liens,  in  treating  this 
subject,  at  section  1417,  says:  "Statutes 
which  require  the  filing  of  a  true  account  of 
the  work  done  or  materials  furnished  neces- 
sarily Imply  an  itemized  or  detailed  state- 
ment of  the  transactions  which  are  the 
foundation  of  the  lien.  The  particulars  of 
the  Hen  serve  for  the  protection  not  only  of 
the  owner,  but  for  the  protection  of  the  con- 
tractor, and  of  purchasers  and  others  whb 
may  become  Interested  in  the  property  sub- 
ject to  the  lien.  The  chief  purpose,  however, 
which  the  account  serves.  Is  to  give  the  own- 
er notice  of  the  amount  and  character  of 
the  claim,  so  that  he  may  protect  btmaelf  In 
his  future  dealings  with  the  contractor.  To 
serve  this  purpose,  the  claim  should  show 
what  it  Is  for,— whether  work  or  materials, 
—and  a  notice  which  does  not  show  this  Is 
defective.  Stating  a  balance  due  Is  not  snflS- 
dent"  PlalntltTs  Niswander  &  Co.  alleged 
In  their  bill  that  they  contracted  with  Black 
upon  an  estimate  of  the  amount  of  hardware 
and  other  materials  in  which  they  dealt  that 
would  be  necessary  to  go  into  said  buildings; 
that  said  estimate  was  furnished  by. them  to 
Black,  and  a  price  agreed  upon  for  the  entire 
bill  of  goods  so  furnished,  and  the  contract 
was  entered  into  between  the  said  Black, 
principal  contractor,  and  the  plaintiffs,  who 
were  to  furnish  to  said  Black  that  certain  bin 
of  goods,  amounting  In  the  aggregate  to 
$886.75.  While  it  was  so  alleged  In  the  bUl, 
it  neither  appears  In  the  statement  and  affi- 
davit filed  to  secure  the  lien,  nor  in  the  testi- 
mony of  O.  W.  Niswander,  who  also  made 
affidavit  to  the  statement,  that  said  bill  was 
made  In  one  contract,  as  a  whole.  In  his 
deposition,  when  asked  to  state  In  detail 
what  he  knew  about  the  transaction  between 
Niswander  &  Co.  and  Black,  his  answer  was: 
"About  the  13th  day  of  August,  1898,  Mr. 
Black  came  to  me  and  asked  me  to  furnish 
goods  for  the  L.  M.  Wild  house.    I  agreed  to 


do  so.  He  commenced  getting  the  first  goods 
on  the  13th  day  of  August  and  continued  on 
until  the  2l8t  day  of  December,  1898.  of  the 
same  year.  I  did  not  collect  anything  off  of 
him  for  the  Wild  house,  as  I  tolA  him  I  would 
save  that  bill  to  pay  the  door  and  sash  bill 
which  comes  due  in  December.  I  therefore 
received  no  pay  whatever  from  the  Wild 
house  for  the  goods  herewith  Invoiced."  The 
account  made  out  and  filed  with  the  clerk  of 
the  county  court,  with  the  statement  which 
was  intended  to  constitute  the  Hen,  as  well  as 
the  account  filed,  with  the  notice  given  to 
Mrs.  Wild  of  such  lien,  was  simply  a  run- 
ning account  of  the  items  of  articles  famish- 
ed, amounting  to  the  said  snm  of  $886.75,  ex- 
cept the  one  Item  of  "Estimate  furnished, 
$485,"— more  than  half  of  the  whole  account 
—which  gives  no  intimation  of  what  articles 
or  materials  went  to  make  up  said  item. 
Said  account  appears  to  be  a  continuous  ac- 
count furnished  from  day  to  day,  and  run- 
ning from  August  13  to  December  21,  1808, 
while  the  affidavit  accompanying  the  account 
and  filed  with  the  clerk,  says  that  the  said 
materials,  amounting  to  said  sum  of  $8SC.~5, 
were  furnished  within  60  days  Immediately 
prior  to  the  date  of  the  affidavit  which  bears 

date  on  the  day  of  December.  1808. 

When  questioned  about  the  said  Item  of 
$485,  Mr.  Niswander  was  asked:  "Did  Mrs. 
Wild  have  notice  of  what  was  contained  in 
that  estimate?"  He  answered:  "Ko,  sir;  not 
that  I  know  of."  He  was  further  asked  on 
cross-examination:  "Well,  you  never  gave 
Mrs.  Wild  any  knowledge  of  what  was  con- 
tained in  the  estimate?"  He  answered,  "No 
sir."  He  further  stated:  "The  itemized  ac- 
count contains  all  the  items.  'Estimate  fur- 
nished' contains  the  doors  and  sash."  He 
admitted  there  was  nothing  to  show  Mrs. 
Wild  where  the  word  "estimate"  means  doors 
and  sash,  but  further  says  he  told  her  what 
was  In  it  In  giving  her  testimony,  Mrs. 
L.  M.  Wild  was  asked  to  state  whethw  or  not 
she  knew  what  composed  that  item,  "Esti- 
mate furnished,  $485,"  and  answered:  "I 
do  not  because  I  know  Mr.  Black  was  sick. 
He  took  sick  before  Thanksgiving."  The 
purpose  to  be  accomplished  by  the  filing  of 
this  account  and  the  notice  to  be  given  the 
owner,  as  stated  by  the  authorities,  makes 
It  necessary  that  on  itemized  account  be  filed 
with  the  clerk,  as  well  as  served,  with  the 
notice,  or  as  part  of  the  notice,  ui>on  the 
owner;  and,  unless  such  Itemized  account  la 
so  filed  and  served,  it  is  defective.  In  Lib- 
erty Perpetual  Building  &  Loan  Co.  ▼.  Fur- 
bush  &  Son  Mach.  Co.,  26  C.  C.  A.  38,  80  Fed. 
631,  it  Is  said:  "The  Intention  was  that  the 
mere  inspection  of  a  record  to  be  found  at  a 
particular  place  should  disclose  all  the  Ifl- 
formatlon  necessary  In  order  to  enable  those 
interested  therein  to  determine  as  to  the  ex- 
istence of  liens  on  the  property."  The  rec- 
ord should  be  sufficient  to  give  in  Itself  the 
information  Intended  by  the  recordation,  and 
should  not  be  made  to  depend  upon  verbal 
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explanations  of  its  meaning,  and  the  record 
cannot  be  supplemented  by  parol  evidence 
after  suit  brought  to  enforce  the  lien.  Lib- 
erty Perpetual  Building  &  Iioan  Co.  t.  Fur- 
bush  &  Son  Mach.  Co.,  cited.  In  Mayes  t. 
Ruffners,  8  W.  Va.  384,  It  Is  held  (Syl.,  point 
1):  "A  mechanic's  lien  is  of  statutory  crea- 
tioQ,  and  can  be  maintained  only  by  a  sub- 
stantial obserrance  of  and  compliance  with 
the  requirements  of  the  statute."  Phillips 
V.  Roberts,  26  W.  Va.  783.  There  is  nothing 
in  or  about  the  item.  "Estimate  furnished, 
$485,"  from  which  any  one  could  infer  what 
it  included  or  what  it  meant  Estimate  of 
what?  Section  4,  c.  75,  provides  that  unless 
the  person  desiring  to  avail  himself  of  the 
lien  shall  file  with  the  clerk  of  the  county 
court  "a  Just  and  true  account  of  the  amount 
due  him,  after  allowing  all  credits,"  etc.  The 
authorities  say  a  Just  and  true  account  nec- 
essarily Implies  an  itemized  or  detailed  states 
ment  of  the  transactions  which  are  the 
foundation  of  the  lien.  In  Shackleford  t. 
Beck,  SO  Va.  573,  at  page  677,  the  court  says: 
"The  appellant,  in  his  petition  for  a  superse- 
deas, says:  The  statute  requires  a  true  ac- 
count, not  an  itemized  account,  and  an  a(S 
count  may  be  true  though  it  be  not  itemized.' 
It  is  difficult  to  conceive  how,  without  Items, 
there  can  be  an  account,  which  is  an  item- 
ized or  detailed  statement  of  the  transactions 
to  which  it  relates."  Thomas  v.  Barber,  10 
Md.  881;  Foster  ▼.  Wulfing,  20  Mo.  App.  86; 
Trustees  v.  Heise,  44  Md.  453.  The  item, 
"Estimate  furnished,  $485,"  imparts  abso- 
lutely no  information  to  an  examiner  of  the 
records  as  to  the  prices  charged  therefor.  It 
was  not  error  to  disallow  this  item. 

Counsel  for  Parkersbmg  Mill  Company 
claims  that  the  record  of  appellants  is  de- 
fective, in  failing  to  show  on  its  face  that  the 
provision  of  the  statute  relating  to  the  no- 
tice to  the  owner  had  been  complied  with, 
and  that  such  defect  In  the  lien  cannot  be 
cured  by  allegation  and  proof,  and  says:  "It 
should  have  appeared  in  the  record  of  the 
lien,  as  It  does  appear  In  each  of  the  other 
liens  decreed  by  the  court  in  this  case,  and 
for  this  reason  the  whole  claim  of  the  appel- 
lant should  have  been  disallowed  by  the  com- 
missioner and  by  the  court."  It  is  true,  the 
fact  mentioned  does  appear  in  all  the  other 
liens,  but  the  account  seems  to  have  contain- 
ed all  that  the  statute  required  to  be  filed 
with  the  clerk  to  secure  the  lien,  so  far  as  It 
applied  to  the  Items  of  account  properly 
given,  and  within  the  time  required;  and  it 
is  competent  to  show  by  proof  under  the  al- 
legations of  the  bill  that  service  of  notice  of 
such  itemized  account  was  duly  had  upon 
the  owner,  which  was  done  in  the  case  of 
plaintUTs  Hen;  and  therefore  it  was  not  er- 
ror for  the  commissioner  to  report  the  lien 
as  to  such  items  as  were  shown  to  be  brought 
within  the  purview  of  the  statute,  and  there- 
fore was  not  an  error  apparent  on  the  face 
of  the  report,  which  needed  no  formal  excep- 
tion to  enable  the  court  to  act,  as  contended 


by  counsel  under  the  ruling  in  Windon  v. 
Stewart  (W.  Va.)  37  S.  E.  603. 

Counsd  for  Mrs.  L.  M.  Wild  raises  some 
question  as  to  the  validity  or  sufficiency  of 
the  Hen  of  Sharp  &  Kearns,  claiming  that  it 
is  open  to  the  same  criticism  as  is  the  lien  of 
plaintlfCs;  but  the  allowance  of  this  Hen  is  in 
no  way  to  her  prejudice,  and  no  exception 
was  taken  to  the  report  of  the  commissioner 
reporting  it  as  one  of  the  liens,  by  any  party 
who  might  be  affected  by  it;  and  further,  it 
is  by  no  means  on  the  same  footing  with  the 
item  contended  against  in  the  lien  or  claim  of 
Nlswander  &  Co.,  "Estimate  furnished,  $485." 

The  assignment  that  the  court  erred  in 
falling  to  decree  to  appellants  $935.52,  in- 
stead of  $121.43,  Is  disposed  of  in  the  treat- 
ment of  the  item,  "Estimate  furnished,  $485," 
and  the  items  of  the  accoimt  prior  to  60  days 
before  filing  with  the  clerk. 

The  assignment  that  the  court  erred  In  fail- 
ing to  decree  the  property  of  Mrs.  Wild  lia- 
ble for  all  the  lumber  that  went  into  the 
houses,  because  she  failed  to  comply  with 
the  statute  providing  for  the  recordation  of 
the  contract  between  herself,  as  owner,  and 
the  contractor,  Black,  is  met  by  the  failure 
of  the  parties  entitled  to  file  their  accounts 
and  perfect  their  liens  upon  the  property  for 
the  materials  furnished  as  the  statute  pro- 
vides; otherwise,  on  the  failure  of  the  owner 
to  record  his  contract  with  the  principal  con- 
tractor, material  men  and  mechanics  would 
be  entitled  to  a  lien  for  material  furnished 
for  and  work  done  on  the  building,  without 
In  any  way  complying  with  the  provisions  of 
the  statute  to  secure  their  Uen,  and  this  was 
never  intended.  Where  an  account  has  been 
properly  filed  by  a  laborer,  mechanic,  or  ma- 
terial man,  and  the  owner  has  failed  to  lim- 
it his  liability  by  so  recording  his  contract, 
then  his  property  becomes  liable  for  the  whole 
of  such  lien,  without  regard  to  the  amount 
that  was  to  be  paid  by  the  owner  to  the  con- 
tractor. 

It  is  assigned  as  error  that  the  court  over- 
ruled appeUants'  exception  to  commissioner's 
report,  which  gave  to  the  Parkersburg  Mill 
Company  $761.31  upon  an  order  given  to  it 
by  T.  A.  Black,  drawn  upon  Mrs.  Wild,  for 
that  amount,  when  it  appears  from  the  rec- 
ord that  Mrs.  T.  A.  Black  purchased  the  lum- 
ber from  the  mill  company  and  furnished  it 
to  the  building,  and  no  order  was  ever  given 
by  her  to  the  mill  company  or  to  T.  A.  Black; 
hut  it  was  given  by  T.  A.  Black,  the  person 
to  whom  the  lumber  did  not  belong,  and  who 
never  contracted  the  debt  with  the  mlU  com- 
pany, and  did  not  owe  the  mill  company  for 
said  lumber.  The  record  shows  that  the 
lumber  was  purchased  by  T.  A.  Black,  and 
that  the  payment  therefor  was  guarantied  by 
Mrs.  T.  A.  Black.  Black,  the  contiactor,  was 
primarily  liable  for  it  The  orders  issued  by 
T.  A.  Black  and  drawn  on  Mrs.  L.  M.  Wild 
were  properly  decreed  to  be  jwid  in  the  order 
in  whicti  they  were  drawn  and  accepted.  An 
order  to  one  who  owes  the  account  to  pay 
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the  amount  due  to  the  drawer,  or  any  sped^c 
part  of  It,  to  the  payee  In  the  order,  is  a  trans- 
fer and  assignment  of  the  account,  or  of  so 
much  of  It  as  Is  so  directed  to  be  paid.  Carr 
V.  Summerfleld,  47  W.  Va.  156,  S4  S.  B.  804. 
There  seems  to  be  no  reversible  error  in 
the  decree^  and  the  same  is  affirmed. 


UcCONNELL  et  al.  t.  HEWES  et  al. 

(Supreme  Oourt  of  Am)eals  of  West  Virginia. 
Nov.  9,  1901.) 

BUILDINO  CONTRACT  —  CONSTRUCTION  —  MB- 
CHANIO'S  UBN  —  ABANDONMENT  OF  CON- 
TRACT—INSOLVBNCY  OP  CONTRACTOR. 

1.  By  written  contract  it  is  provided  that 
certain  contractors  wiil  erect  a  Duilding  on  a 
certain  lot  for  the  owner  thereof  for  a  fixed 
sum,  payable  in  installments  on  estimates  and 
certificates  of  the  architects  as  the  work  pro- 
gresses. Estimates  must  be  on  tiie  labor  and 
material  actually  used  in  the  building,  and 
cannot  l>e  extended  to  include  material  not  so 
used,  although  in  course  of  preparation  for 
such  use.  The  architects  can  only  be  required 
to  make  estimates  and  the  owner  to  make  pay- 
ments on  the  building  as  it  is  constructed. 

2.  The  material  furnished  by  the  contractor, 
although  the  owner  of  the  building  may  have 
a  conditional  interest  therein,  remains  the  prop- 
erty and  at  the  risk  of  the  contractor  until  it 
has  been  Incorporated  into  the  bnUding,  and 
has  been  approved  by  the  architects. 

3.  A  material  man  who  furnishes  material  to 
the  contractors  can  have  no  lien  on  such  build- 
ing if  such  material  is  not  incorporated  there- 
in by  reason  of  the  default  of  the  contractors. 

4.  If  such  contractors  are  compelled,  by  rea- 
son of  their  own  insolvency,  to  abandon  their 
contract,  they  cannot  sue  for  the  work  and  la- 
bor performed,  uulecs  they  allege  and  prove 

'  that  either  the  owner,  as  a  dependent  condition 
to  the  continuance  of  the  work,  failed  to  pay 
the  estimates  of  the  architects  when  properly 
made,  or  collusively  induced  such  architects  in 
bad  faith  not  to  make  such  estimates  for  the 
purpose  of  evading  the  payment  thereof  and 
defeating  such  precedent  condition. 

5.  Personal  insolvency  on  the  part  of  the 
contractors  does  not  relieve  them  from  the  ob- 
ligations of  their  contract,  nor  legally  Justify 
their  abandonment  thereof. 

6.  If  such  contractors  have  a  court  of  equity, 
through  a  receiver  appointed  for  the  purpose, 
take  charge  and  make  sale  of  their  property, 
they  must  suffer  the  loss  alone,  and  a  person 
not  interested  has  no  right  to  complain  of  the 
sacrifice  of  the  property  thus  occasioned. 

7.  Material  men  who  furnish  material  to  such 
contractors  do  so  at  their  own  risk,  unless  such 
material  is  incorporated  in  the  onilding  for 
which  it  is  furnished,  or  they  notify  the  owner 
of  such  building  in  advance  that  they  will  look 
to  her  for  payment  therefor,  and  she  acquiesces 
therein,  and  recdves  the  material  with  such 
condition  attached.  In  the  latter  case  she,  and 
not  the  contractors,  becomes  the  purchaser  of 
the  material. 

8.  A  contract  to  erect  a  building  at  a  fixed 
price  Is  an  entire  contract,  and  must  be  per- 
formed in  accordnnce  with  its  expressed  terms 
as  contained  in  the  writiug  creating  it,  unless 
properly  modified  in  a  legal  manner. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Harrison  coun- 
ty; J.  M.  Hagana,  Judge. 

Action  by  Mc<3onneU  &  Drnmmond 
against  Rossie  E.  Hewes  and  others.  Judg- 
ment for  plalntiSs,  and  defendant  Hewes 
appeals.    Reversed. 


John  Bassel  and  Millard  F.  Snider,  for 
appellant    Lewis  C.  I^wson,  tot  appellees. 

DENT,  J.  Rossie  E.  Hewes  appeals  from 
certain  decrees  of  the  circuit  court  of  Harri- 
son county  In  a  chancery  suit  therein  pend- 
ing wherein  she  and  others  are  defendants 
and  J.  A.  McConnell  "nd  B.  L.  Drnmmond 
are  plaintiffs.  The  case  as  {absented  by  the 
record  Is  as  follows,  to  wit:  The  plaintiffs, 
with  the  appellant,  on  the  31st  day  of  Hay, 
1888,  entered  Into  a  written  contract  to  build 
her  a  brick  residence  on  her  lot  In  the  town 
of  Clarksburg.  The  three  articles  of  the  con- 
tract tarvolTcd  in  this  controversy  are  in 
these  words:  "Article  1.  The  contractor,  un- 
der the  direction  and  to  the  satisfaction  of 
Franzhehi,  Olesey  &  Farls,  arAltects,  acting 
for  the  purpose  of  this  contract  as  agents  of 
the  said  owner,  shall  and  will  provide  all 
the  materials  and  perform  all  the  work  men- 
tioned in  the  specifications  and  shown  on  the 
drawings  prepared  by  the  said  architects  for 
the  erection  complete  of  a  brick  resld»ice  in 
accordance  with  plans  and  speciflcationa." 
"Art  9.  It  Is  hereby  mutually  agreed  between 
the  parties  hereto  that  the  sum  to  be  paid 
by  the  owner  to  the  contractor  for  said  work 
and  materials  shall  be  f7,9(X),  subject  to  addi- 
tions and  deductions,  as  hereinbefore  provid- 
ed, and  that  such  sum  shall  be  paid  In  cur- 
rent funds  by  the  owner  to  the  contractor  m 
installments,  as  follows:  On  estimates  made 
by  architects,  reserving  20  per  cent  of  each 
payment  until  the  work  Is  completed.  The 
final  payment  shall  be  made  within  ten  days 
after  this  contract  Is  fulfilled.  All  payments 
shall  be  made  upon  written  certlflcates  of 
the  architects  to  the  effect  that  such  pa.v- 
ments  have  become  due.  If  at  any  time 
there  shall  be  evidence  of  any  Uea  or  claim 
for  which.  If  established,  the  owner  of  the 
said  premisea  might  become  liable,  and 
which  is  chargeable  to  the  contractor,  the 
owner  shall  have  the  right  to  retain  out  of 
any  payment  then  due  or  thereafter  to  be- 
come due  an  amount  sufficient  to  completely 
Indemnify  him  agamst  such  lien  or  claim. 
Should  there  prove  to  be  any  claim  after  all 
payments  are  made,  the  ccmtractor  shall  re- 
fund to  the  owner  all  moneys  that  the  lat- 
ter may  be  compdled  to  pay  In  discharging 
any  lien  on  said  premises  made  obllgatrar 
In  consequence  of  the  contractor's  default 
Art  10.  It  is  further  mutually  agreed  be- 
tween the  parties  hereto  that  no  certlflcate 
given  or  payment  made  under  this  contract, 
except  the  final  certificate  or  final  payment, 
shall  be  conclusive  evidence  of  the  perform- 
ance of  this  contract,  either  wholly  or  in 
part,  and  that  no  payment  shall  be  construed 
to  be  an  acceptance  of  defective  work  or  Im- 
proper materials."  Plaintltts  allege  In  their 
bill  that  In  accordance  with  their  contract 
they  immediately  began  the  constmcti<m  of 
the  house  for  the  defendant,  and  continued  to 
furnish  material  therefor  and  work  thereon 
unUl  the  20th  day  of  July,  1898,  at  which 
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time  they  bad  done  labor  and  furnished  ma- 
terial to  the  amonnt  of  $8,000;  that  they  had 
a  Terbal  agreement  with  the  appellant  that 
estimates  should  be  made  on  the  work  and 
material  every  30  days,  and  payments  were 
to  be  made  therefor  accordingly;  ttut  two 
estimates  bad  been  made,  one  of  the  1st  day 
of  July  and  the  other  of  the  1st  day  of  An- 
gust  neither  of  which  the  appellant  paid, 
and  plalntilts,  not  being  financially  able  to 
proceed  with  the  work  on  account  of  the  fail- 
ure of  the  appellant  to  meet  the  payments, 
abandoned  the  same,  filed  a  mechanic's  Hen, 
and  Instltnted  this  snlt  to  enforce  the  same. 
They  further  allege  that  the  following  per- 
sons who  famished  material  and  performed 
labor  in  the  construction  of  such  house  held 
claims  thereon:  G.  F.  Stockert,  194.07;  the 
Bedford  Indiana  Company,  $181;  Keystone 
Plaster  Company,  $440.85;  Ruhl,  Koblegard 
&  Co..  $54.65;  and  Daniel  Limer,  $367.20; 
and  that  they,  together  with  the  plaintlfTs, 
have  liens  on  the  house,  lot,  and  material, 
and  pray  that  such  liens  may  be  ascertained 
and  enforced  by  sale  of  such  property.  The 
appellant,  in  her  answer,  admits  the  con- 
tract, the  labor  performed,  and  the  material 
furnished  in  part,  but  denies  that  any  esti- 
mates bad  been  made,  or  that  there  was  any 
agreement  that  they  should  be  made  every 
30  days,  or  that  she  was  under  obligation  to 
pay  plaintlfTs  anything  at  the  time  they  ceas- 
ed working  on  the  building,  although  she  bad 
paid  them  at  that  date  the  sum  of  $1,262.68. 
She  also  denied  the  right  of  the  court  to  ap- 
point a  receiver  and  sell  the  loose  material 
as  her  property,  and  especially  that  portion 
thereof  not  on  her  lot  The  demurrer  to  the 
bill  was  overmled,  and  the  cause  was  re- 
ferred to  a  commissioner,  and,  on  his  report 
being  excepted  to,  was  recommitted  to  him'. 
The  canse  was  finally  heard  on  the  commls- 
sltmer's  second  report  and  exceptions  there- 
to, and  a  decree  was  entered  subjecting  the 
appellant's  real  estate  to  sale  after  applica- 
tion of  the  net  proceeds  In  the  receiver's 
hands  of  the  sale  of  the  material,  to  satisfy 
the  following  liens:  Daniel  Limer,  $339.68; 
6.  F.  Stockert,  $98.29;  Keystone  Plaster 
Company,  $460.88;  and  plainttiTs,  $2,010.14. 

The  facts  appear  to  be  as  follows:  The 
plaintiffs  during  the  months  of  June  and 
Jnly  actually  constructed  the  basement  of  the 
boose,  furnishing  labor  and  material  therefor 
to  the  amount  of  about  $1,000.  They  also 
bargained  for,  and  bad  on  the  ground  partly 
prepared,  and  on  the  cars  other  material,  of 
the  value  of  about  $2;000,  none  at  which  ever 
entered  into  or  became  a  part  of  the  build- 
ing, but  all  of  which  was  disposed  of  at  the 
instance  of  the  plaintiffs  by  a  receiver  ap- 
pointed for  the  purpose.  No  estimates  were 
made  by  the  architects,  but  according  to  tbeir 
admission  and  the  proofs  the  appellant  had 
paid  about  $800,  being  80  per  cent,  of  all  the 
labor  and  material  that  had  actually  gone  In- 
to the  house.  By  the  written  contract  she 
was  not  obligated  to  advance  money  to  pay 


for  material  as  furnished,  but  was  only  to 
pay  on  estimates  of  the  building  as  complet- 
ed, that  is,  80  per  cent  thereof  with  the  privi- 
lege of  withholding  therefrom  sufficient  to 
meet  any  threatened  Hen  against  the  same. 
Tlie  plaintiffs'  own  statement  as  contained 
In  the  bill  and  exhibits  shows  the  cost  of  the 
basement  completed  to  have  been  $1,050,  on 
which  tbey  had  received  from  appellant 
$721.81,  and  they  still  owed  Daniel  Limer, 
for  labor  performed  In  constructing  the  same, 
$367.20,  which  amount  In  addition  to  the  20 
per  cent,  she  was  entitled  to  withhold  from 
them.  Thus,  according  to  their  own  show- 
ing, there  was  notbhig  due  them  by  their 
written  contract  at  the  time  they  ceased  to 
work.  In  the  material  not  used  In  the  build- 
ing she  had  a  mere  contingent  right  of  prop- 
erty, which  the  contractors,  in  whom  was 
the  absolute  right  of  property,  could  defeat 
at  any  time  by  refusing  to  put  It  In  the 
building;  and  this  they  did  in  having  it 
sold  by  a  receiver  appointed  at  their  Instance. 
To  this  she  has  no  right  to  object  for  It 
was  not  her  property.  It  was  their  property. 
and  they  had  the  right  to  dispose  of  It  as 
they  should  see  fit  until  it  actually  became  a 
part  of  the  real  estate  by  being  permanently 
attached  thereto.  They  obligated  tbemselvep 
to  furnish  the  material  and  build  her  a  brick 
house,  for  which  she  agreed  to  pay  them  a 
stipulated  sum.  She  did  not  agree  to  buy 
any  material  of  them,  nor  to  furnish  them 
the  funds  to  buy  the  material  for  her.  In 
material  purchased  by  them  for  such  bouse 
she  might  and  did  have  a  prospective  or 
contingent  right  of  property,  which  they,  as 
the  absolute  owners  thereof,  had  the  right  to 
defeat.  They  could  not  compel  her  to  take 
the  loose  material,  and  pay  for  it;  nor  could 
they  sell  it  as  her  material,  for  she  had  made 
no  bargain  for  mateflal.  If  she  prevented 
its  use  in  the  house  without  just  cause,  their 
remedy  would  be  on  her  contract  Their 
dalm  against  her  would  be  for  damages, 
and  not  for  the  cost  of  the  material.  They 
would  have  the  right  to  sell  the  material  ei- 
ther by  themselves  or  through  a  receiver 
as  their  agent,  and  of  this  she  could  not  com- 
plain, for  they  could  only  recover  from  her 
the  loss  occasioned  by  her  breach  of  her 
contract  In  estimating  such  damages  the 
costs  and  expenses  of  the  receiver  could  not 
be  Included  unless  the  receiver  obtained  a 
price  for  the  material  In  excess  of  what  the 
plaintiffs  could  have  sold  it  for  to  the  ex- 
tent of  such  costs  and  expenses,  for  they,  be- 
ing the  absolute  owners  thereof,  bad  the 
right  to  dispose  of  the  material  without  the 
Intervention  of  a  receiver.  On  the  other 
band.  If  the  receiver  sold  the  material  for 
less  than  tbey  could  have  sold  It  for,  tbey, 
and  not  she,  must  lose  the  difference,  as 
they  are  responsible  for  the  appointment  of 
the  receiver,  who  was  nothing  more  than 
their  agent  If  It  was  to  be  treated  as  her 
property.  It  should  have  been  sold  as  a  part 
of,  and  along  with,  her  lot     It  is  claimed 
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that  the  material  was  perishable.  The  evi- 
dence does  not  sustain  this  allegation,  for 
with  a  little  care  It  could  have  been  pre- 
served. As  therefore  shown,  it  was  not  her 
property,  and  the  plaintiffs  had  the  right  to 
dispose  of  It  as  they  pleased;  the  real  question 
being  as  to  whether  they  have  any  right  to 
damages  against  her  for  loss  on  the  ma- 
terial, and  this  depends  entirely  on  the  fact 
as  to  whether  she  prevented  them  from  using 
this  material  In  the  construction  of  bouse. 
They  placed  her  liability  on  the  fact  tbat  she 
failed  to  pay  the  estimates  when  made.  On 
this  question  the  allegations  of  the  bill  are 
without  evidence  to  sustain  them,  as  no  es- 
timates were  ever  made  In  accordance  with 
the  contract.  In  their  proof,  the  plaintiffs,  to 
supply  this  deficiency,  undertake  to  show 
that  estimates  should  have  been  made,  and 
that  it  is  the  fault  of  the  appellant  tbat  they 
were  not  so  made,  and  Is  no  excuse  for  not 
making  her  stipulated  payments.  Herein 
they  failed  again,  for  the  contract  shows  tbat 
she  was  only  to  pay  on  estimates  of  the  build- 
ing as  completed,  and  not  on  the  material  as 
furnished,  with  the  right  of  certain  reserva- 
tions, and,  as  heretofore  shown,  she  has  more 
than  done  so.  To  avoid  this  provision  of 
the  contract,  plaintiffs  claim  that  they  had 
an  after  verbal  agreement  with  the  appellant 
to  the  effect  that  she  was  to  have  estimates 
made  every  30  days  on  both  building  and 
material,  and  make  her  payments  according- 
ly. She  denies  this  emphatically,  and  says 
that  her  understanding  was  that  she  was 
not  to  be  compelled  to  pay  until  the  house 
was  completed,  but  that  she  agreed  to  pay 
as  she  could  for  their  and  her  own  conven- 
ience. The  only  evidence  other  than  the  evi- 
dence of  plaintiff  McConnell  is  the  testimony 
of  Daniel  Limer,  who  testifies  that:  "She 
[appellant]  told  me  and  McConnell  that  she 
was  going  to  pay  80  per  cent,  on  the  dollar 
every  thirty  days  for  the  labor  performed 
and  material  furnished.  She  said  that  was 
the  contract  When  my  work  was  done.  It 
was  to  be  measured  up,  and  paid  off  in  fulL 
Ev^y  thirty  days  I  was  to  get  80  per  cent 
of  my  work."  This  evidence  is  wholly  in- 
Bufflcimt  to  avoid  the  express  provision  of 
the  written  contract  even  though  the  denial 
of  the  appellant  was  absent  By  the  con- 
tract the  estimates  were  to  be  made  on  the 
building  as  completed,  including  the  labor 
and  material  used  therein,  and  not  on  the 
material  as  purchased.  And  now,  by  sucb 
loose  conversation,  the  attempt  is  made  to 
show  that  she  agreed  to  depart  from  the  writ- 
ten contract  and  allow  estimates  to  be  made 
on  the  material  purchased,  before  even  the 
same  was  paid  for,  and  thus  pay  80  per  cent 
of  the  price  of  the  material  in  advance  to 
the  contractors,  without  regard  to  whether 
the  same  was  ever  used  in  the  buildhig  or 
the  material  man  paid  therefor.  To  thus 
change  a  sealed  obligation  is  aslving  too  macb 
of  a  court  of  equity.  If  she  did  not  deny  it, 
such  an  agreement  la  wholly  without  consid- 


eration, inequitable,  and  void.  The  <Hily 
consideration  presented  Is  the  Insolvency  oT 
the  plaintiffs,  and  their  inability  to  pay  even 
the  freight  on  the  material  purchased  by 
them.  This  might  be  a  good  consideration  to 
arouse  the  tender  sympathies  of  a  woman's 
heart  but  is  not  a  sufficient  legal  considera- 
tion to  Induce  a  court  of  equity  to  relieve 
the  plaintiffs  from  a  written  obligation  about 
which  there  is  no  dispute. 

This  furnishes  the  key  to  this  litigation. 
The  plaintiffs,  finding  themselves  unable,  by 
reason  of  their  Insolvency,  to  purchase  the 
material  necessary  to  the  performance  of 
their  contract  attempt  to  shift  their  liability 
to  the  appellant  and  make  her  pay  where 
they  should  pay,  and  assume  the  whole  risk 
of  compliance  with  their  obligations  to  ber. 
If  she  had  yielded  to  their  demands,  she 
would  have  been  entirely  at  their  mercy,  and 
subject  to  their  insolvency.  They  are  at- 
tempting now  to  make  her  responsible  for 
losses  occasioned  by  their  Insolvency  alone. 
This  they  virtually  allege  in  the  blU  and 
prove  in  their  evidence,  for  they  acknowledge 
In  both  that  they  were  financially  unable  to 
provide  the  material  and  labor  to  construct 
her  building  unless  she  provided  80  per  cent, 
of  the  price  thereof  before  It  was  actually 
used  in  such  building.  There  is  no  pretense 
tbat  tbe  appellant  was  Insolvent  or  that  her 
lot  and  the  building  to  be  constructed  there- 
on would  not  have  been  ample  security  for  all 
the  labor  and  material  to  be  used  in  con- 
struction; but  the  only  sufficient  reason  giv- 
en for  a  cessation  of  their  labors  and  the 
breach  of  their  contract  is  that  they  them- 
selves are  insolvent  If  they  bad  been  sol- 
vent, and  bad  proceeded  with  their  contract, 
and  she  had  failed  to  meet  the  estimates 
when  properly  made,  tbe  only  damages  tbe 
law  would  allow  them  would  be  interest  on  the 
estimates  withheld.  Their  Insolvency  could 
not  Ipcrease  these  damages  unless  it  was 
so  specified  In  the  written  contract  and  it 
was  made  obligatory  on  her  to  furnish  the 
money  by  reason  of  their  Insolvency  as  a  con- 
dition precedent  and  on  her  failure  to  do  so 
to  pay  all  damages  occasioned  thereby.  They 
did  not  make  it  known  to  her  in  advance  fbat 
she  was  dealing  with  Insolvents,  or  she  would 
probably  have  refused  to  contract  with  them 
because  thereof.  They  therefore  must  shoul- 
der the  consequences  of  their  own  insolvency. 
According  to  the  contract  the  necessary  pro- 
visions of  which  are  before  quoted,  she  was 
in  no  default  when  they  refused  to  comply 
with  the  same,  and  their  mechanic's  Hen  and 
suit  tor  the  enforcement  thereof  are  wholly 
without  Justification,  and  should  not  have 
been  entertained  by  the  circuit  court  It  is 
a  hard  bed  on  which  to  lie,  but  they  made  it 
unjustly  for  another,  and  that  they  are  com- 
pelled to  occupy  it  is  due  to  their  own  hasty 
and  iU-advised  conduct  The  evidence  of  the 
architects,  on  whose  certificates  alone  the  in- 
stallments were  to  be  paid.  Is  not  ev^n  taken 
to  show  the  extent  of  the  compliance  of  the 


Digitized  by  VjOOQIC 


W.Va.) 


WILSON  v.  OABRICO. 


439 


[dalntUb  with  the  contract  Tbis  raises  a 
preflninptlon,  if  necessary,  against  them,  for 
they  agreed  to  do  the  work  under  the  superln- 
tendence  of  the  architects,  who  were  to  de- 
termine as  to  the  progress  and  the  e£Bciency 
of  the  work.  As  attempt  Is  made  to  show 
tbat  the  appellant  admitted  ownership  of  the 
material  from  her  refusal  to  sell  the  same. 
This  she  had  no  right  to  do,  but  she  did  have 
a  contingent  right  therein,  and  stated  Bbe 
wanted  the  material  used  in  her  honse,  for 
which  It  was  purchased.  The  plaintiffs  could 
have  sold  it  had  they  wished  to  do  so,  as  it 
belonged  to  them,  was  purchased  by  them, 
shipped  to  them,  and  was  in  their  possession, 
except  in  so  far  as  it  was  held  for  freight 
bill.  Her  contract  with  them  was  an  entirety, 
and  this  was  to  furnish  the  material  and  to 
buUd  her  a  brick  dwelling  bouse  on  her  lot  at 
the  price  of  f  7,900.  For  noncompliance  with 
tbis  contract  they  hare  famished  no  reason- 
able excuse.  Insolvency  on  their  part  is  in- 
Bofflcient  To  recover  under  section  6,  c.  75, 
Code,  the  plaintifTs  must  allege  and  prove  ei- 
ther that  the  architects  made  proper  esti- 
mates and  gave  proper  certificates,  or  that 
they  in  bad  faith  coUusively  refused  to  make 
such  estimates  and  give  snch  certificates; 
also  that  the  appellant  refused  to  pay  such 
proper  estimates,  whether  properly  made  or 
not,  and  that  snch  payment  was  a  precedent 
condition  to  further  fulfillment  of  the  con- 
tract, incapable  of  satisfaction  in  damages. 
Am.  &  Eng.  Enc.  Law  <2d  Bd.)  153;  4  Enc. 
PL  &  Prac.  643,  644. 

Plaintiffs  failed  to  make  out  their  case, 
and  their  bill  should  have  been  dlsmiased  In 
so  far  as  their  claim  was  concerned.  This 
conclusion  raises  the  question  as  to  whether 
any  of  the  defendants  have  the  right  to  main- 
tain this  suit  imder  section  10,  c.  75,  Code. 
This  question  has  not  yet  been  presented  to  the 
circolt  court  The  defendants  who  can  show 
themselves  entitled  to  a  lien  Independent  of 
the  contractor's  rights  can  maintain  this  suit 
But  a  lien  does  not  attach  to  the  property  for 
material  furnished  the  contractor,  and  not 
used  in  the  building  by  reason  of  their  de- 
fault If  the  material  is  used  in  the  building, 
and  the  owner  gets  the  benefit  thereof,  the 
lioi  attaches  without  regard  to  the  contract 
unless  it  has  been  recorded,  under  section  6, 
c.  75,  Code.  The  appellant  cannot  be  held 
liable  under  her  contract  for  material  fur- 
nished by  the  contractor  except  on  the  certifi- 
cate of  the  architects  showing  the  material 
88  actnally  used  in  the  building.  Unless  fur- 
nished on  her  credit  with  her  knowledge 
and  assent  fbe  material  does  not  become  her 
property  absolutely  until  approved  by  the 
architects.  Nor  can  the  contractors  be  held  to 
be  her  agents,  under  section  6,  if  the  material 
ia.  by  their  fault  not  used  in  the  building. 
The  object  of  this  provision  is  to  secure  ma- 
terial men  when  the  material  furnished  by 
them  has  become  a  part  of  the  building  be- 
yond reclaimer,  and  is  to  prevent  collusion 
between  the  contractor  and  the  owner  to  de- 


fraud the  material  man,  and  not  to  destroy 
the  owner's  security  under  her  contract 

In  so  far  as  the  decree  disposes  of  the  fund 
arising  from  the  sale  of  the  plaintiffs'  proper- 
ty at  their  Instance  because  of  their  insolven- 
cy, it  is  affirmed,  as  the  appellant  is  hot  in- 
toested  therein,  but  in  all  other  respects  it 
Is  reversed,  at  the  costs  of  the  plaintiffs,  and 
the  case  is  remanded  for  further  proceedings. 


WILSON  et  al.  v.  CAREIOO  et  aL 
(Supreme  Oonrt  of  Appeals  of  West  Virginia. 

Not.  30,  1001.) 
creditors'   suit— reference  —  establish- 
ment  of   liens  —  rights    of    surety  — 
fraudulent    conveyance  —  rights    op 
preferred  creditors. 

1.  When  a  bill  in  a  creditors'  suit  is  referred 
to  a  commiasioQer  to  ascertain  the  liens  and 
their  priorities  against  the  debtor's  property, 
any  creditor  having  a  claim  against  the  debtor 
has  the  right  to  present  such  claim,  and,  if  al- 
lowed by  the  commissioner,  has  the  ri^ht  to 
have  the  same  passed  on  by  the  court  without 
formal  pleadings;  and,  if  the  court  rejects  the 
same,  such  creditor  may  appeal  to  this  court 

2.  A  surety  in  a  suit  pending  for  the  purpose 
is  entitled  to  hare  the  principal's  property  ap- 
plied on  the  indebtedness  for  his  relief. 

3.  If  an  insolvent  debtor  convey  property  to 
a  purchaser  for  value,  in  a  position  to  know 
that  snch  debtor  is  making  such  conveyance  to 
delay,  hinder,  and  defraud  his  creditors,  such 
conveyance  will  be  avoided  at  the  instance  of 
such  creditors. 

4.  The  attacking  and  preferred  creditors  are 
entitled  to  have  their  indebtedness  paid  in  full 
ont  of  property  transferred  in  unlawful  pref- 
erence nnder  section  2,  c.  74,  Code,  as  against 
creditors  who  fail  to  unite  in  and  agree  to  con- 
tribute to  the  costs  and  expenses  of  the  suit 
institnted  to  avoid  snch  preference. 

5.  The  preferred  creditors,  who  attempt  to 
sustain  the  preference  given  them,  are  entitled, 
to  the  fnll  extent  of  their  indebtedness,  to 
share  pro  rata  in  the  distribution  of  the  pr<^ 
erty  nnlawf nlly  transferred  with  the  attacking 
creditors. 

(Syllabus  by  the  Oonct.) 

Appeal  from  circuit  court  Tucker  county; 
John  Homer  Holt  Judge. 

Bill  by  O.  S.  Wilson  and  others  against  J. 
S.  Oarrico  and  others.  Decree  for  plaintiffs, 
and  certain  defendants  appeal    Modified. 

Cunningham  &  Stallings,  for  appellants. 
C.  O.  Strleby,  for  appellees. 

DENT,  J.  In  the  case  of  O.  S.  Wilson  St 
Bro.  V.  J.  S.  Carrico  and  others,  from  Tucker 
county,  being  a  creditors'  suit  to  ascertain 
and  sell  the  property  of  said  Carrico  to  sat- 
isfy his  debts,  three  parties  appeal  as  to  three 
separate  and  distinct  matters  from  a  decree 
entered  therein  on  the  22d  day  of  November, 
1900. 

C.  C.  Lambert  appeals  because  the  court 
refused  to  decree  in  his  favor  for  the  sum  of 
¥170.15,  being  the  one-half  of  a  certain  Judg- 
ment in  favor  of  the  National  Bank  of  Davis, 
paid  by  him  and  reported  by  the  commis- 
sioner accordingly;  also  because  the  court 
did  decree  against  him  for  the  other  half  in 
favor  of  the  plaintiffs,  by  reason  of  his  being 
a  prior  indorser  on  the  note,  the  basis  of  such 
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.ludgment,  wlthont  first  exhausting  the  prop- 
erty of  the  prluclpal.  Plaintiffs  Insist  that, 
because  the  appellant  did  not  file  any  plead- 
ings bringing  these  matters  to  the  attention 
of  the  court,  he  la  not  entitled  to  be  heard  as 
to  ttaeni  now.  The  commlssioner'B  report 
brought  them  to  the  attention  of  the  court, 
and  on  this  it  must  act;  and  it  appears,  from 
the  suspension  order  entered,  that  Lambert 
was  In  court  Insisting  on  his  rights.  This  en- 
titles him  to  an  appeal.  Watson  v.  Wlggln- 
ton,  28  W.  Va.  633.  Any  creditor,  though  not 
a  party  to  the  suit,  has  the  right  to  appear 
before  the  commissioner  to  whom  a  cause  is 
referred,  and  present  bis  lien,  and,  if  the 
same  Is  allowed,  is  entitled  to  have  the  same 
decreed  without  formal  pleadings.  Section  7, 
c.  139,  Code.  If  the  court  was  not  satisfied 
with  the  claim,  it  should  have  recommitted  It 
to  the  commissioner  for  further  investiga- 
tion; bnt,  the  commissioner  having  reported 
It  as  a  valid  claim,  the  court  could  not,  on  its 
own  motion,  without  exception,  disregard  It 
The  commissioner's  report  made  a  prima  fa- 
cie case  in  favor  of  the  appellant,  and  he  was 
entitled  to  be  subrogated  to  the  cme-balf  of 
the  bank  debt  paid  by  him.  As  to  the  other 
half  of  such  debt,  he,  being  only  surety  there- 
for, has  the  right  to  have  the  principal's  prop- 
erty exhausted  and  applied  to  his  relief  be- 
fore being  compelled  to  pay  the  same.  Neal 
v.  Buffington,  42  W.  Va.  327,  26  S.  E.  172. 

Paulina  Carrlco  appeals  because  the  court 
held  the  deed,  made  to  her  by  J.  S.  Carrlco 
on  the  4tb  day  of  September,  1896,  fraudu- 
lent as  to  his  creditors.  J.  S.  Carrlco  does 
not  appear  In  any  manner,  or  answer  the  bill, 
but  it  is  taken  for  confessed  as  to  him.  His 
fraudulent  Intent  in  making  the  transfer  Is 
not  denied.  Her  claim  is  that  she  is  a  pur- 
chaser for  value  without  notice.  The  circuit 
court  came  to  the  conclusion  that  the  facts 
and  circumstances  were  such  as  to  put  her 
on  inquiry.  Farley  v.  Bateman,  40  W.  Va. 
540,  22  S.  E.  72.  If  she  had  been  a  man, 
this  conclusion  was  certainly  correct;  for  it 
is  plain  that  J.  S.  Carrlco  was  Insolvent  and 
disposing  of  his  property  as  rapidly  as  pos- 
sible. Women  generally  know  little  about 
these  things,  and  less  about  the  law.  Tet 
sex  does  not  excuse  them,  especially  when 
acthig  under  the  advice  and  coverture  of  a 
husband.  She  complains  that  no  day  was 
given  her  in  which  to  redeem.  The  property 
was  not  being  sold  as  her  property,  but  as 
that  of  her  father-in-law.  He  was  given  a 
day,  and  this  Is  a  sufficient  compliance  with 
the  law.  The  Judgment  liens  against  the 
property  prior  to  her  purchase  exceed  Its  val- 
ue, while  the  only  other  property  decreed  for 
sale  will  be  exhausted  In  payment  of  the 
trust  lien  thereon.  Including  interest  and 
costs.    The  decree  must  stand  as  to  her. 

J.  F.  Carrlco  appeals  from  the  decree  be- 
cause the  court  held  that  certain  transfers  of 
property,  to  wit:  150  bushels  of  oats,  valne 
$45,  and  one  wagon,  905,  March  5,  1890;  one 
horse,  $100,  April  16,  1886;  one-horse  wagon 


and  harness,  $150,  June  17,  1896,  one-balf  In- 
terest in  crops,  farming  implements,  $300, 
August  28,  1806,— total,  $660,  made  to  appel- 
lant by  3.  8.  Carrlco,  was  an  unlawful  pref- 
erence, and  then  proceeded  to  prorate  the 
same  among  a  large  number  of  creditors.  In 
total  disregard,  in  part,  at  least,  of  appel- 
lant's debt,  and  of  the  fact  that  the  title  to 
the  properly  had  already  been  adjudicated  in 
his  favor  between  the  same  parties  in  legal 
proceedings  before  a  justice  of  the  i>eace. 
While  the  justice  could  determine  the  title  to 
the  property,  he  has  no  juri8dictl<Hi  to  set 
aside  an  unlawful  preference  and  prorate  the 
fimds.  Equity  alone  has  jurisdiction  to  do 
this.  Hence  the  justice's  judgment  Is  not  a 
bar  to  this  proceeding.  While  It  Is  stretch- 
ing the  statute  a  great  way  to  bold  that  it 
covers  numerous  transfers  at  property  made 
to  pay  debts  by  an  Insolvent  debtor  at  dif- 
ferent times  within  one  year  from  the  insti- 
tution of  the  suit.  It  seems  to  come  wltbin 
the  meaning  thereof,  especially  when,  as  in 
this  case,  all  such  transfers  are  made  to  one 
creditor  in  a  comparatively  short  period  of 
time.  Certainly  the  statute  cannot  apply  to 
all  efforts  of  the  Insolvent  to  pay  debts  with- 
in one  year  prior  to  the  bringing  of  the  suit 
If  such  should  be  the  case,  the  Insolvent 
could  not  pay  either  his  grocer,  butcher,  or 
bakM,  or  make  any  effort  to  pay  any  of  his 
creditors,  unless  he  prorate  among  them  all 
or  the  creditors  must  run  the  risk  of  being 
called  In  to  prorate. 

It  Is  not  necessary  to  dip  farther  into  the 
meaning  of  the  statute  at  the  present  time. 
The  p<«tion  thereof  under  consideration  is  In 
these  words:  "Every  such  suit  shall  be 
deemed  to  be  brought  on  behalf  of  the  plain- 
till  and  all  other  creditors  of  such  insolvent 
debtor,  but  the  creditor  Instituting  such  suit 
or  proceeding,  together  with  all  creditors  of 
such  insolvent  debtor  who  shall  come  Into 
the  suit  and  unite  with  the  plaintiff  before 
final  decree  and  agree  to  contribute  to  the 
costs  and  expenses  of  said  suit  shall  be  enti- 
tied  to  have  their  claims  first  paid  In  full 
pro  rata  out  of  the  property  so  transferred  or 
charged  In  preference  to  any  creditor  of  such 
debtor  who  shall,  before  final  decree,  dedine 
or  fall  to  so  unite  and  agree  to  contribute  to 
the  costs  and  expenses  of  said  suit  but  not 
in  preference  to  such  creditor  as  may  attempt 
to  sustain  the  preferences  given  bim  by  such 
transfer  or  charge."  Not  one  of  the  credit- 
ors of  J.  S.  Carrlco  ever  came  into  the  suit 
in  time,  and  united  with  the  plaintiff  and 
agreed  to  contribute  to  the  costs  and  ex- 
penses, but  they  all  failed  to  do  so;  hence 
they  are  not  entitied  to  prorate  in  this  fund 
until  plaintiff  and  the  secured  creditor,  J.  F. 
Carrlco,  are  paid  In  full.  At  the  bearing  J. 
W.  Johnston  and  B.  M.  Smith,  partners  as 
Johnston  &  Smith,  filed  an  answer,  joining 
In  the  prayer  of  the  bill;  bnt  they  did  not 
agree  to  contribute  to  tbe  costs  and  expenses 
of  the  suit  although  it  may  be  biferred  that 
such  was  their  Intention.    Their  judgment, 
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however.  Is  amply  secured  as  a  lien  on  tlie 
real  estate,  and  they  coold  not  share  in  the 
personal  fund  until  the  real  estate  Is  exhaust- 
ed. If  there  should  be  any  balance  due 
them  after  the  application  of  the  proceeds  of 
the  real  estate,  and  they  Insist  on  their  right 
to  a  pro  rata  share  of  the  fund,  they  can  only 
be  admitted  thereto  by  sharing  with  the 
plaintiff  in  the  costs  of  this  appeal,  which 
would  amount  to  much  more  than  any  divi- 
dend they  could  possibly  receive.  Bo  they 
will  hardly  insist  on  the  sufficiency  of  their 
answer.  This  consuming  the  whole  fund, 
there  is  nothing  to  be  prorated  among  the 
other  creditors.  This  must  be  the  invariable 
rule,  unless  the  property  transferred  exceed 
the  secured  creditor's  debt  and  the  attack- 
ing creditozs'  combined;  for,  the  secured  cred- 
itor being  entitled  to  prorate  with  the  at- 
tacking creditors,  the  fund  must  be  entirely 
consumed,  as  there  would  be  nothing  for  the 
general  creditors  until  the  secured  creditor  is 
paid  in  full.  Such  being  the  law,  the  plain- 
tiff and  J.  F.  Carrico  are  the  on^  creditors 
entitled  to  share  in  the  fimd  in  controversy, 
and  this  to  the  full  amount  of  their  claims. 
PlaintUT's  clalms--$79.Q2,  $179.15,  and  $317.28 
—amount  to  $B75.46.  J.  F.  Carrlco's  claims— 
the  debt  paid,  |660,  and  the  debt  still  unpaid, 
$433.2S>-Bmount  to  $1,098.29.  The  plahitifC's 
pro  rata  share  with  reasonable  certainty  in 
round  numbers  is  $227,  and  Carrlco's  $433. 
Usually  It  would  be  Improper  to  make  such 
pro  rata  dividend  until  a  sale  and  applica- 
tion of  the  debtor's  property.  In  this  case  it 
is  evident  that  the  prior  liens,  costs,  and  ex- 
penses will  exhaust  the  real  estate,  so  that 
no  portion  of  idalntllTs  debts  will  be  realized 
from  the  sale.  If  such  a  thing  should  occur, 
it  would  only  decrease  plaintiff's  pro  rata 
share,  and  increase  Carrlco's,  in  proportion 
to  the  amount  realized,  which  in  the  final 
decree  of  confirmation  can  be  decreed  ac- 
cordingly. 

Hence  the  decree  complained  of,  in  so  far 
ais  it  falls  to  decree  to  C.  C.  Lambert  the  sum 
of  $179.15  in  the  same  priority  with  the 
plaintiff's  debt  of  the  same  amount  upon  the 
tract  of  31%  acres,  and  in  so  far  as  it  de- 
crees against  said  Lambert  and  Jacob  Wol- 
ford  for  the  sum  of  $179.15  before  crediting 
the  amount  realizable  from  the  property  of 
J.  S.  Carrico,  and  in  so  far  as  it  makes  a 
pro  rata  distribution  of  the  fund  of  $660 
among  the  various  creditors  and  awards 
them  execution  therefor,  is  reversed  and  an- 
nulled, and  in  all  other  respects  it  is  af- 
firmed. 


STUAKT  V.  NEELT  et  al. 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 
Dec.  14,  1901.) 

FRAtJDULBNT    CONVEYANCE— CONSIDERATION 
— SBTTINQ  ASIDE— DOWER. 

1.  Where   a    father,    in     the    extremity    of 
dentb,  conveys  a  portion  of  hia  property  to  an 


adult  daughter  In  consideration  of  services 
justly  rendered  him,  such  conveyance  will  not 
be  set  aside  at  the  instance  of  creditors  who 
might  have  availed  themselves  thereof,  as  made 
for  their  benefit,  had  they  applied  in  time,  un- 
less It  is  shown  that  the  consideration  therefor 
is  inadequate  or  voluntary,  or  that  it  was  made 
with  intent  to  delay,  hinder,  and  defraud  the 
grantor's  creditors. 

2.  If,  after  marriage,  a  husband  become  a 
habitual  drunkard,  his  wife  is  justified  in  leav- 
ing and  living  separate  and  apart  from  him, 
and  will  not  be  tnereby  barred  of  her  dower 
In  his  estate.  She  need  not  wait  until  she  loses 
her  health,  her  limbs,  or  her  life. 

(Syllabus  by  the  Conrt.) 

Appeal  from  circuit  court,  Doddridge 
county;    Bomeo  H.  Freer,  Judge. 

Bill  by  W.  S.  Stuart,  administrator, 
against  Annie  M.  Neely  and  others.  From 
the  decree  entered  certain  defendants  ap- 
peal.    Reversed  in  part 

J.  V.  Blair  and  W.  S.  Stuart,  for  appel- 
lants.   John  Bassel,  for  appellees. 

DENT,  J.  Thomas  E.  Davis  and  Jacob 
Martin,  executors  of  the  last  will  and  testa- 
ment of  A.  S.  Core,  deceased,  and  Nannie 
M.  Neely,  appeal  from  a  decree  of  the  cir- 
cuit court  of  Doddridge  county,  entered  on 
the  25th  day  of  July,  1898,  in  certain  con- 
solidated suits  having  for  their  object  the 
settlement  of  the  estate  of  Floyd  Neely,  de- 
ceased. 

Appellants  Davis  and  Martin  complain 
because  the  decree  holds  valid  the  deed 
made  by  jFloyd  Neely  to  his  daughter,  An- 
nie M.  Neely,  on  the  5tb  day  of  October, 
1805,  conveying  to  her  lot  No.  18  in  the  town 
of  West  Union,  in  consideration  of  the  sum 
of  $3,076.50,  for  her  work  and  services, 
care,  and  attention  performed  by  her  for 
her  fathOT  and  sisters  aft«  the  death  of 
his  first  wife,  which  occurred  the  5th  day 
of  March,  1876,  covering  a  period  of  19 
years;  the  compensation  being  arrived  at 
at  an  average  rate  of  $100  per  year,  with 
interest  added.  The  evidence  shows  that 
the  first  Mrs.  Neely  died  on  the  6th  day  of 
March,  1876,  leaving  six  daughters,  of  whom 
Annie  was  the  eldest,  and  all  of  whom  were 
under  age;  that  Annie,  at  the  instance  of 
her  father,  although  she  had  prepared  her- 
self to  be  a  teacher,  assumed  charge  and 
management  of  the  household,  and  contin- 
ued so  until  the  second  marriage  of  her  fa- 
ther in  1883.  This  marriage  proved  to  be 
very  unhappy.  The  stepmother,  after  sev- 
eral attempts  to  live  peaceably  with  her  hus- 
band, finally  returned  to  her  friends  in 
Parkersburg  in  November,  1886.  She  had 
been  away  at  numerous  times  between 
these  dates.  For  over  nine  years  after- 
wards Annie  remained  the  head  of  the 
household  and  governess  for  the  children 
on  promise,  often  repeated  by  her  father, 
that  he  would  compensate  her  for  her  serv- 
ices, which  finally  took  the  form  of  a  prom- 
ise that  be  would  deed  her  the  home  prop- 
erty in  consideration  of  her  services.    This 
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be  did  shortly  before  bis  death.  She  in  the 
meantime  had  the  offer  of  lucrative  posi- 
tions as  a  teacher,  which  she  was  compelled 
to  decline,  owing  to  her  engagement  with 
her  father.  It  is  clearly  established  beyond 
dispute  that  after  his  second  marriage,  al- 
most to  the  day  of  his  death,  Floyd  Neely 
was  a  habitual  drinlcer,  quarrelsome,  abu- 
elve,  and  disagreeable  to  get  along  with,— 
so  much  so  that  his -second  wife  could  not 
live  with  him.  Yet  his  daughter  Annie  re- 
mained and  looked  after  the  household,  him- 
self, and  his  children,  her  sisters.  At  this  she 
has  spent  the  better  part  of  her  life,  and 
probably  has  endured  many  things  that 
money  coidd  not  possibly  compensate. 
There  is  no  doubt,  therefore,  that  she  fur- 
nished full  consideration  for  the  deed.  No 
attempt  was  made  to  show  the  value  of  the 
property,  or  that  the  consideration  was  in- 
adequate. The  claim  is  that  the  deed  was 
voluntary,  and  made  with  intent  to  delay, 
binder,  and  defraud  appellants.  Undoubt- 
edly the  consideration  was  full,  and  the  deed 
not  voluntary;  and  while  the  effect  there- 
of is  to  delay,  hinder,  and  prevent  the  ap- 
plication of  the  property  to  a  certain  extent 
to  the  payment  of  the  appellant's  debt,  yet 
it  was  undoubtedly  made  with  the  sole  in- 
tent to  pay  an  obligation  which  the  father 
considered  he  Justiy  owed  to  his  daughter. 
The  question,  then,  is  whether  a  parent, 
who  is  indebted  to  others,  can  convey  prop- 
erty to  a  child,  to  whom  he  is  indebted  for 
services  rendered,  without  being  adjudged 
guilty  of  an  Intent  to  delay,  hinder,  and 
defraud  other  creditors.  The  authorities 
hold  that  he  may  do  so,  but  that  all  such 
transactions  are  subject  to  careful  investi- 
gation, and  will  not  be  upheld,  unless  en- 
tirely free  from  fraud.  Knight  v.  Caplto, 
82  W.  Va.  639.  What  Floyd  Neely  did  on 
this  occasion  be  did  openly  and  above  board, 
and  wrote  the  purpose  thereof  on  the  face 
of  his  deed.  He  also  knew  that  in  doing 
so  he  was  merely  giving  his  daughter  a 
preference  which,  at  the  instance  of  any 
of  his  creditors,  in  time,  could  be  adjudged 
unlawful,  and  the  property  could  be  sold 
and  the  proceeds  be  divided  pro  rata  among 
all  his  unsecured  creditors.  So  he  was  only 
attempting  to  prefer  his  daughter,  subject 
to  the  concurrence  of  his  other  creditors; 
they  having  four  months  after  the  deed 
was  admitted  to  record  to  have  it  avoided 
as  a  iH'eference  and  held  for  the  benefit  of 
all  creditors  willing  to  attack  it  Wilson 
V.  Carrico  (decided  at  this  term)  40  8.  E.  439. 
Hence  his  deed  could  not  operate  to  de- 
lay, hinder,  and'  defraud  his  creditors  with- 
out their  assent,  except  as  to  a  pro  rata 
dividend  which  his  grantee  might  receive 
out  of  the  proceeds  of  the  property,  whicb, 
compared  with  the  other  debts  and  arising 
from  a  special  sale,  would  be  trivial  In 
amount.  The  deed  was  promptly  recorded, 
and    the    appellants,    seemingly    assenting 


thereto  as  a  Juat  pretaeace,  did  not  attack 
it;  but  after  the  four  months  liad  exphred 
they  assail  it  as  fraudulent. 

Since  the  enactment  of  the  statute  avoid- 
ing unlawful  preferences  by  insolvent  debt- 
ors at  the  instance  of  creditors  not  pre- 
ferred, the  courts  are  no  longer  Justified  to 
the  same  strictness  in  adjudging  such  deeds 
made  with  Intent  to  delay,  hinder,  and  de- 
fraud, for  the  reason  that  they  no  longer 
so  operate  unless  the  creditors  not  prefer- 
red silentiy  acquiesce  therein.  Formerly 
the  courts  would  go  a  great  way  to  seize 
badges  of  fraud  and  set  aside  conveyances 
highly  meritorious,  for  the  reason  that  the 
debtor  had  shown  an  undue  preference  and 
partiality  in  total  disregard  of  his  other 
creditors.  Now,  under  the  law,  at  their 
own  instance,  the  unpreferred  can  be  placed 
on  an  equality  with  the  preferred;  and 
therefore  they  have  less  reason  to  complain, 
unless  by  lack  of  the  dlligHice  the  law  re- 
quires, or  assent,  they  lose  their  equality. 
Such  loss  must  be  attributed  to  their  own 
laches  or  acquiescence,  and  not  to  the  deed 
of  the  debtor.  These  appellants,  had  they 
applied  in  time,  had  the  right  to  share 
equally,  not  dollar  for  dollar,  but  pro  rata, 
in  the  property  conveyed,  with  the  grantee, 
Annie  M.  Neely,  and,  thehr  debt  being  many 
times  more  than  hers,  would  have  taken  the 
bulk  of  the  property  and  left  her  but  a 
small  portion  thereof.  They  certainly  can- 
not claim  that,  as  to  this  large  portion 
which  they  might  have  received,  the  deed 
delayed,  hindered,  and  defrauded  them. 
They  could  have  had  it  for  the  asking. 
They  did  not  do  so,  and  now,  it  being  lost 
by  their  own  negligence,  they  ask,  partiy 
because  thereof,  that  the  court  give  them 
the  whole  property.  The  main  bulk  of  the 
services  rendered  by  Annie  M.  Neely  was 
during  the  last  nine  years,  when  her  fa- 
ther's wife  could  not  live  with  him  be- 
cause of  his  dissipation.  She  was  then 
far  beyond  her  majority.  Before  she  was 
21  he  was  presumably  entltied  to  her  serv- 
ices, but  he  had  the  right  to  pay  her  there- 
for as  an  Inducement  to  keep  her  at  home. 
It  being  a  continuing  contract,  the  statute 
of  limitations  would  not  apply;  for  she  was 
not  to  have  the  property  until  she  rendered 
services  equivalent  to  its  value.  Caun  v. 
Cann,  40  W.  Va.  138,  20  S.  B.  910.  All  be 
deeded  her  was  the  reversion;  for  be  re- 
tained a  life  estate  in  the  property.  Be- 
sides, there  was  a  vendor's  lien  on  the 
property,  which  she  had  to  pay  off  out  of 
the  money  received  through  a  gift  from  htf 
uncle.  Nor  Is  the  value  of  the  property 
shown.  It  may  be  much  less  than  the  con- 
sideration named.  It  cannot  be  greater,  or 
the  appellants  would  have  so  proved.  The 
consideration  may  be  In  part  voluntary,  and 
yet  the  legal  consideration  may  be  more 
than  ample  to  cover  the  value  of  the  prop- 
erty.    The  relationship  and  the  nature  of 
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the  Indebtedness,  coupled  with  other  things 
which  do  not  appear  in  this  case,  such  as 
Inadequacy  of  consideration,  a  conveyance 
of  the  whole  of  the  debtor's  property  or 
the  greater  part  thereof,  or  that  the  debtor 
made  it  as  a  secret  trust  for  his  own  use, 
might  Justify  the  setting  of  the  deed  aside 
as  fraudnlent;  but,  standing  alone,  they  do 
not  furnish  a  sufficient  excuse.  To  set  It 
aside  we  rob  the  grantee  of  a  justly  merito- 
rious debt,  and  torn  it  over  to  appellants 
on  a  claim  of  equal  legality,  but  of  no 
greater  merit  Appellants  had  the  opportu- 
nity to  hare  had  the  full  benefit  of  the  deed 
themselves,  equally  with  the  grantee,  and 
to  which  she  could  not  possibly  have  object- 
ed; and  now  to  permit  them  to  talie  the 
whole  prox>erty,  and  deprive  her  of  her 
whole  debt,  would  be  inequitable  and  un- 
just. What  they  lost  by  laches  a  court  of 
equity  should  not  be  caUed  upon  to  make 
up  to  them,  unless  the  case  in  their  favor 
is  so  plain  that  reasonable  minds  may  not 
differ  in  regard  thereto.  The  circuit  judge, 
after  a  full  consideration,  refused  to  set 
aside  the  deed,  and  we  cannot  see  our  way 
open  to  reverse  bis  judgment 

Nannie  M.  Neely  complains  of  the  same 
decree  because  it  refused  to  allow  her  dow- 
er as  the  widow  of  Floyd  Neely,  deceased, 
on  account  of  alleged  desertion  by  her. 
She  claims  that  she  was  forced  to  leave 
him  because  of  his  abuse,  vile  language, 
personal  violence,  and  habits  of  intoxica- 
tion. There  is  some  attempt  to  show  that 
she  had  been  warned  in  advance,  prior  to 
her  marriage,  as  to  his  intemperate  habits. 
But  the  competent  proof  fails  to  show  that 
such  was  the  case.  She  was  married  to 
him  in  April,  1883.  The  proof  shows  that 
for  a  short  time  prior  to  their  marriage 
he  abstained  from  intoxicating  liquor,  and 
continued  to  do  so  for  several  weelss  after- 
wards. Then  he  began  to  drink  almost  con- 
tinuously, and  became  abusive  and  violent 
He  was  large,  handsome,  and  strong. 
When  sober,  he  was  a  gentleman.  When 
drinking,  he  was  quarrelsome,  profane,  and 
pugnacious.  She  married  him,  believing 
him  to  be  sober.  Some  of  her  friends  knew 
be  was  addicted  to  drinking;  but  they  did 
not  inform  her  of  the  fact  and  he  man- 
aged to  deceive  her  prior  to  their  marriage 
and  during  their  honeymoon.  Then  he  be- 
gan to  give  way  to  his  drinking  habits,  and 
they  grew  upon  him  to  such  extent  that  he 
was  three-fourths  of  the  time  intoxicated. 
She  was  forced  to  leave  him  several  times, 
but  on  bis  promise  of  reformation  returned 
to  him.  At  last  his  drunkenness  became 
so  continual,  and  his  conduct  so  abusive 
and  violent,  that  She  was  forced  to  leave 
him  and  return  to  her  friends  in  Parkers- 
burg,  which  was  in  November,  1886,  after 
they  bad  been  married  a  little  over  three 
years.     It    is   established    beyond   dispute 


that  Col.  Neely,  shortly  after  his  marriage, 
I)ecame  a  habitual  drunkard,  and  that 
while  drinking,  he  was  quarrelsome,  abusive, 
and  violent.  It  is  also  shown  that  while 
he  had  been  addicted  to  the  use  of  intoxi- 
cants prior  thereto,  during  his  courtship  and 
for  a  short  time  after  his  marriage  he  was 
duly  sober.  This  establishes  the  fact  that 
at  that  time  he  had  complete  command 
over  his  appetite,  when  he  had  a  sufficient 
motive  for  so  doing,  which  was  to  win  a 
bride  and  get  moi-ried.  When  this  purpose 
was  accomplished,  he  permitted  the  habit  to 
grow  upon  him  until  he  undoubtedly  be- 
came its  slave,— in  short  a  habitual  drunk- 
ard. 

Section  7,  c.  65,  Code,  provides  that  if  a 
wife  "voluntarily  leave  her  husband  with- 
out cause  such  as  would  entitle  her  to  a  di- 
vorce from  the  bond  of  matrimony  or  from 
bed  and  board,  and  without  such  cause  and 
of  hOT  own  free  will  be  living  separate  and 
apart  from  him  at  the  time  of  his  death, 
she  shall  be  barred  of  her  dower."  And 
section  6,  c  04,  provides  that  "a  divorce 
from  bed  and  board  may  be  decreed  for 
cruel  or  inhuman  treatment  reasonable  ap- 
prehension of  bodily  hurt,  abandonment  de- 
sertion, or  where  either  party  after  mar- 
riage becomes  a  habitual  drunkard."  The 
evidence  shows  that  Col.  Neely  was  not  a 
habitual  drunkard  during  his  courtship  and 
marriage,  whatever  may  have  been  his  hab- 
its before,  but  that  after  marriage  he  did 
become  a  habitual  drunkard,  was  under  the 
influence  of  intoxicants  almost  continuous- 
ly, and  was  Uned  and  imprisoned  for  pub- 
lic drunkenness.  This  undoubtedly  gave  his 
wife  the  legal  authority  to  leave  him,  and 
live  apart  from  him,  without  forfeiting  her 
right  to  dower  in  his  estate.  No  woman  is 
longer  compelled  to  live  with  the  worst  of 
ail  brutes,  a  drunken  brute,  to  the  peril  of 
her  health  and  life;  but  she  has  a  right  to 
leave  him,  and  live  apart  from  him,  until 
he  furnishes  her  indubitable  evidence  of 
reformation.  When  asked  why  she  did  not- 
apply  for  a  divorce,  she  answered:  "In 
the  first  place,  I  do  not  believe  in  divorces; 
second  place,  I  belong  to  a  church  that 
don't  approve  It  (Episcopal  Church);  third 
place,  I  thought  the  time  might  come  when 
the  cause  would  be  removed,  and  we  might 
I>e  together  again."  When  asked  what 
cause  she  had  reference  to,  she  answered: 
"That  be  would  abstain  from  drink,  as  he 
had  promised  me  so  often,  and  then  I 
would  go  back  home,  if  he  would  give  it  up, 
and  I  had  hopes  that  the  time  might  come." 
From  the  evidence  the  widow  appears  to 
have  pursued  the  course  pointed  out  both 
by  the  law  and  her  religion,  and  in  doing 
so  she  in  no  sense  forfeited  her  dower. 

As  to  the  question  of  dower,  the  decree, 
being  plainly  wrong,  is  reversed,  and  in  all 
other  respects  it  is  affirmed. 
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I/ENHART  T.  ZEXTS  et  aL 

(Supreme  Conit  of  Appeals  of  West  Virginia. 
Not.  16, 1901.) 

VBINDOR'S   LIBN—ENF-ORCBHBNT— TRUST 
DEED. 

L.  conTeyed  to  Z.  50  acre*  of  land,  and 
reserved  his  vendor's  lien  thereon  for  $830  of 
the  purchase  money.  L.  removed  to  the  state 
of  Missouri,  leaving  the  purchase  notes  with 
C,  his  father-iu-law,  to  receive  the  money  as 
the  notes  fell  due,  to  be  sent  to  L.  Z.,  witnont 
placing  his  deed  on  record,  executed  a  general 
assignment  to  W.,  trustee,  on  all  his  property, 
including  the  60  acres,  to  secure  his  creditors, 
naming  them  and  the  amounts  of  their  debts, 
respectively,  but  not  mentioning  L.  or  the  pur- 
chase money  due  him  on  the  land.  W.,  the 
trustee,  advertised  the  properbr  for  sale  under 
the  trust  deed,  including  the  legal  and  eaui- 
tabie  interest''  of  Z.  in  said  60  acres,  described 
as  "conveyed  to  said  Zents  by  W.  L.  Lenhart 
and  wife,  by  deed  dated  May  20,  1893,  retain- 
ing a  lien  for  the  deferred  purchase  money  due 
thereon."  The  GO  acres  was  purchased  at  the 
sale  by  F.,  O.  being  present  at  the  sale.  W. 
filed  his  bill,  invoking  the  assistance  of  the 
court  to  distribute  the  proceeds  of  the  trust 
sale,  making  the  creditors  of  Z.,  except  Ia, 
parties  defendant.  The  cause  was  referred  to 
a  commissioner,  to  ascertain  and  report  the 
true  amount  due  to  each  of  creditors  of  Z. 
mentioned  in  the  deed  of  trust;  also,  the 
amount  of  the  debts  of  anv  other  creditors  of 
Z.  W.  procured  from  C.  the  possession  of  the 
purchase  notes  left  by  L.  for  the  purpose  of 
getting  data  for  a  settlement  as  trustee,  and 
without  authority  therefor  laid  them  before 
the  commissioner,  claimiug  that  he  was  attor- 
ney for  Ia,  and  proved  them  as  a  general  debt 
against  Z.  They  were  so  allowed  oy  the  com- 
missioner, without  the  knowledge  or  consent 
of  L.  or  of  C,  and  tiie  report  of  commissioner 
was  confirmed,  of  which  neither  L.  nor  C.  had 
knowledge  or  notice.  L.  brought  suit  to  en- 
force his  vendor's  lien  against  the  50  acres  of 
land.  Held,  he  was  entitled  to  so  enforce  it. 
(Syllabus  by  the  Court.) 

Appeal  from  circnit  court,  Preeton  county; 
John  Homer  Holt,  Judge. 

Bill  by  W.  L.  Lenhart  against  O.  W.  Zents 
and  others.  Decree  for  complainant,  and 
defendant  Forman  appeals.    Affirmed. 

P.  J.  Crogan,  for  appellant.  Neil  J.  Fort- 
ney,  for  appellees. 

McWHORTER,  J.  On  the  20th  day  of 
May,  1893,  William  L.  Lenhart  and  Lou  Len- 
hart, his  wife,  conveyed  to  G.  W.  Zents  a 
tract  of  about  60  acres  of  land  In  Pres- 
ton county,  In  consideration  of  $000,  of  which 
$50  was  paid,  and  Zents  gave  hla  four  notes, 
—one  of  $250  to  be  paid  March  1,  1894, 
$200  to  be  paid  September  1,  1894,  $200  to 
be  pnld  March  1,  1895,  and  $200  to  be  paid 
September  1,  1895;  and  Lenhart  reserved  In 
said  deed  bis  vendor's  lien  to  secure  the  pay- 
ment of  said  notes.  Zenta  failed  to  put  his 
said  deed  on  record.  Shortly  afterwards  the 
grantor  removed  with  his  family  to  Missouri, 
and  left  the  purchase  notes  with  his  father- 
in-law,  B.  A.  Conner.  On  the  6tb  day  of 
March,  1804,  George  W.  Zents  and  his  wife 
made  a  general  assignment  by  deed  of  trust 
to  D.  M.  Wotring,  as  trustee  for  the  benefit 
of  his  creditors,  purporting  to  convey  the 


real  estate  and  personal  proper^  of  the 
grantors,  conveying,  among  other  property, 
"also  all  the  legal  and  equitable  interest  of 
said  grantors  in  and  to  a  tract  of  about  fifty 
acres  of  land  adjoining  the  tract  first  above 
mentioned,  and  which  was  conveyed  to  said 
grantora  by  William  Lenhart  and  wife  by 
deed  dated  the  20th  day  of  May,  1893,  and 
which  Is  not  yet  of  record."  While  the 
names  of  the  creditors  and  amount  due  each 
are  glvoi,  William  Lenhart,  his  grantor.  Is 
not  mentioned  among  the  creditors  of  Zenti 
In  said  deed.  The  trustee,  D.  M.  Wotring, 
advertised  the  various  tracts  of  land  men- 
tioned In  the  deed  of  trust  to  be  sold  there- 
under on  the  20th  day  of  December.  1894. 
and  in  said  advertisement  mentioned  and 
described  the  said  60  acres  as  follows: 
"Also,  all  legal  and  equitable  Interest  of  the 
said  George  W.  Zents  in  and  to  a  tract  of 
about  fifty  acres  of  land  adjoining  said  last 
two  mentioned  lots,  and  which  was  convey- 
ed to  said  Zents  by  W.  L.  Loihart  and  wife 
by  deed  dated  May  20,  1893,  retaining  a  Uoi 
for  the  deferred  purchase  money  due  there- 
on." Said  ti-nstee  made  sale  of  said  BO-acre 
tract  to  Ezra  Forman  for  the  sum  of  $665, 
and  conveyed  the  same  to  said  Forman  by 
deed  dated  the  9th  day  of  December,  1896. 
Wotring,  the  trustee,  claiming  that  he  was 
unable  to  properly  disburse  the  proceeds  of 
the  sales  he  had  made  without  tbe  aid  of 
the  court,  filed  his  bill  in  the  circuit  court 
of  Preston  county,  making  the  creditors  men- 
tioned in  tbe  deed  of  trust  parties  thereto, 
and  praying  that  tbe  cause  might  be  referred 
to  a  commissioner,  with  directions  to  take 
proof  of  the  claims  of  all  such  trust  cred- 
itors, as  well  as  of  any  credlttHa  of  the  said 
Zents,  not  named  or  secured  In  said  trust, 
who  might  present  them,  and  with  further 
directions  to  ascertain  and  report  tbe  amount 
of  the  various  claims  mentioned  In  said 
trust,  and  all  other  claims  presented  and 
proven  before  him  as  against  said  Zents  at 
the  time  of  executing  said  trust.  Tbe  cause 
was  referred  to  a  commissioner,  and  the  pur- 
chase notes  due  from  Zents  to  Lenhart  were 
presented  by  said  Wotring  to  the  commission- 
er, and  by  him  allowed  as  a  claim  to  be  paid 
pro  rata  with  all  other  claims  reported.  The 
report  of  the  commissioner  was  confirmed 
by  the  court  after  sustaining  certain  excei>- 
tlons,  but  which  exceptions  do  not  appear 
in  the  record  and  have  no  reference-  to  the 
claims  of  Lenhart. 

At  the  June  rules,  1897,  W.  L.  Lenhart 
filed  his  bill  In  the  circuit  court  of  Preston 
county  against  O.  W.  Zents,  Mary  F.  Zents, 
E^ra  Forman,  D.  M.  Wotring,  trustee,  and 
others,  to  enforce  his  vendor's  lien  for  tbe 
unpaid  purchase  money  against  said  Zents, 
alleging  the  sale  of  the  50  acres  to  Zents, 
the  delivery  of  the  deed  and  the  possession  of 
the  land  to  him,  and  the  fact  that  for  some 
reason  unknown  to  plaintiff  Zents  had  not 
placed  on  record  the  deed;  that  soon  after 
tbe  execution  of  tbe  deed  to  Zents  plaintiff 
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removed  to  the  state  of  Missouri,  and  left 
the  purchase-money  notes  with  his  father- 
in-law,  B.  A.  Conner,  for  collection  trhen 
they  should  become  dne;  that  he  had  no 
knowledge  of  the  execution  by  Zents  of  the 
deed  of  trust  purporting  to  be  a  general  as- 
signment, nor  any  knowledge  of  the  sale  un- 
der said  deed  of  trust,  nor  of  execution  of 
the  deed  by  Wotrlng,  trustee,  to  Porman; 
that  he  never  directly  or  indirectly  aban- 
doned, relinquished,  or  waived  the  Hen  for 
the  purchase  money  he  reserved  in  his  deed 
to  Zents,  or  authorized  any  one  to  do  so  for 
him;  that  D.  M.  Wotrlng,  after  the  sale  of 
the  Zents  property,  and  after  It  was  under- 
stood by  the  creditors  that  a  considerable 
portion  of  the  proceeds  of  sale  had  been  col- 
lected and  in  bis  hands  as  such  trustee,  ask- 
ed said  Conner  to  send  said  notes  to  him, 
80  that  he  could  ascertain  what  amount  to 
pay  on  them  out  of  the  funds  then  collected, 
and  for  that  purpose  alone  said  Conner  sent 
the  three  last  purchase  notes  to  Wotrlng; 
that  said  Connor,  when  the  first  purchase 
note  fell  dne,  brought  suit  before  a  justice 
for  the  amount  of  the  note,  which  Judgment 
was  recorded  in  the  Judgment  lien  docket 
in  the  clerk's  office  of  said  county;  that  on 
or  about  the  30th  of  December,  1895,  plain- 
tiff received  from  his  brother  $200,  which 
he  was  Informed  was  a  payment  on  said 
notes,  and  about  the  8th  of  August,  1896,  he 
received  through  his  counsel,  Nell  J.  Fortney, 
a  check  for  $26.50,  which  he  was  advised 
was  a  further  collection  from  said  Wotrlng, 
as  trustee,  to  be  applied  as  a  credit  on  said 
notes,  which  were  all  the  payments  that  had 
been  made  on  said  notes,  and  that  the  notes 
were  all  due;  that  the  other  defendants 
named  each  bad  Judgments  against  Zents 
which  were  docketed  in  the  Judgment  lien 
docket  in  said  clerk's  office,  and  that  they 
had  all  been  paid  off,— and  prayed  that  the 
defendant  Zents  or  Wotrlng,  whichever 
might  be  possessed  of  the  deed  from  plaintiff 
to  Zents,  should  be  required  to  file  the  same 
with  the  papers  in  the  cause,  and  that  the 
plaintiff  have  a  decree  to  sell  the  50  acres 
to  satisfy  his  said  purchase  money.  The 
defendant  Forman  filed  his  answer  to  said 
bill,  admitting  the  purchase  by  himself  of 
the  50  acres  at  the  said  trustee's  sale,  but 
averring  that  he  knew  nothing  at  the  time 
of  his  purchase  from  the  trustee  of  the  lien 
of  plaintiff,  as  no  deed  containing  such  lien 
was  on  record  from  T^nhart  to  Zents;  that, 
if  plaintiff  had  such  deed,  he  had  lost  and 
waived  the  benefit  of  It,  and  was  estopped 
from  setting  up  the  same  against  defend- 
ant's title  to  the  said  land,  for  the  reason 
that,  when  plaintiff  left  West  Virginia  and 
went  to  the  state  of  Missouri,  he  left  his 
purchase  notes  which  he  held  against  Zents 
with  his  father-in-law,  B,  A.  Conner,  with 
full  authority  to  collect  said  notes,  to  take 
such  steps  as  might  In  law  and  equity  be 
necessary  to  collect  the  some,  to  take  Judg- 
ment on  the  same,  and  to  employ  counsel 


to  look  after  the  matter  for  plaintiff;  that 
said  Conner,  with  such  authority  for  acting 
for  and  on  behalf  of  the  plaintiff,  stood  by 
and  heard  the  bidding  on  the  land  by  re- 
spondent and  others  who  were  competing 
with  him,  and  saw  and  heard  the  said  land 
knocked  off  to  said  respondent  at  the  price 
of  $605,  and  made  no  objection  to  said  sale, 
and  was  and  remained  silent,  and  permitted 
the  defendant  to  buy  the  land,  and  claimed 
no  interest  or  Hen  in  or  on  the  same  on  be- 
half of  plaintiff,  and  ever  since,  until  re- 
spondent had  paid  the  entire  amount  of  said 
purchase  money,  the  said  Conner,  as  agent 
of  Lenhart,  and  said  Lenhart,  remained  and 
were  silent,  and  never,  until  they  instituted 
this  suit,  did  they  claim  that  said  Lenhart 
had  any  claim  or  Hen  upon  said  land  or  any 
interest  in  the  same;  that  If  respondent  had 
known  of  a  prior  Hen,  or  that  the  trustee 
had  no  authority  to  sell,  he  would  not  have 
BO  purchased  and  paid  for  the  land.  Then 
he  averred  the  fact  of  the  suit  by  Wotrlng 
and  its  reference  to  commissioner,  and  the 
proof  of  the  claim  of  Lenhart  before  the 
commissioner,  and  that  out  of  the  proceeds 
of  sale  of  the  property  of  Zents  by  the  trus- 
tee said  Wotrlng  received  a  sufficient 
amount  to  pay  off  all  the  Indebtedness  of 
Zents,  Including  the  indebtedness  of  plain- 
tiff, and  that  Wotrlng,  as  attorney  for  plain- 
tiff, had  then  in  his  hands  the  fuU  amount 
of  money  due  plaintiff  on  his  said  purchase 
notes,  and  that  the  same  was  received  by 
Wotrlng  as  trustee  and  as  attorney  for  plain- 
tiff, with  the  knowledge  and  consent  of  said 
plaintiff  and  his  agent,  the  said  Conner, 
and  prayed  that  the  lien  pretended  to  be  so 
held  by  the  plaintiff  be  canceled  so  far  as 
the  land  was  concerned.  Plaintiff  replied 
generaUy  to  said  answer.  Depositions  were 
taken  by  both  plaintiff  and  defendant  For- 
man, and  the  cause  was  heard  on  the  19th 
of  December,  1888,  when  the  court  found  the 
issues  for  the  plaintiff  and  entered  a  decree 
for  the  residue  of  his  purchase  money,  in- 
clnding  Interest,  and  for  sale  of  the  land  to 
satisfy  the  vendor's  lien,  on  failure  to  pay 
the  money  in  the  time  mentioned  In  the  de- 
cree. From  such  decree  the  defendant  For- 
man appealed,  and  assigns  the  following  er- 
rors: "(1)  The  plaintiff  was  estopped  be- 
cause his  agent  stood  by  and  saw  i>etItIontf 
buy  the  land  without  making  known  his 
rights.  (2)  He  was  estopped  because  his  at- 
torney acted  for  him  and  received  the 
money.  (3)  Because  the  trustee  alone,  un- 
der the  drcnmstances,  was  liable.  (4)  Be- 
cause the  plaintiff,  by  presenting  his  claim 
before  the  commissioner  and  having  it  allow- 
ed pro  rata,  cannot  now  be  heard  to  claim 
priority  of  lien." 

It  will  be  observed  that  the  whole  defense 
Is  based  on  the  doctrine  of  estoppel  because 
of  the  acts  of  the  plaintiff,  his  agent,  B.  A. 
Conner,  and  his  alleged  attorney,  Wotrlng. 
B.  A.  Conner,  the  father-in-law  of  plaintiff, 
was  present  when  the  sale  of  the  land  was 
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made  by  trustee  Wotrinir  to  defendant  For- 
man,  bnt  said  notblnK,  did  nothing,  to  In- 
duce  Fonnan  to  buy  the  land.  He  gave  no 
assurances.  No  Inquiry  was  made  of  him  by 
Forman  <K>nceming  the  lien  or  the  title, 
Ptalntiff  had  done  all  he  could,  and  all  the 
statute  required  of  him,  to  secure  the  de- 
ferred payments  of  purchase  money.  He  had 
reserved  in  the  deed  he  made  to  Zents  his 
vendor's  Hen  on  the  land,  and  delivered  the 
deed  to  Zents,  whose  duty  it  was  to  have  it 
recorded.  This  he  failed  to  do,  from  some 
cause  not  known  to  plaintiff.  The  want  of 
such  recordation  was  notice  to  Forman  of 
defect  in  the  title  which  should  have  put 
blm  upon  inquiry;  and  the  public  advertise- 
ment of  the  sale  by  Trustee  Wotrlng,  in  re- 
sponse to  which  defendant  was  present,  bid- 
ding on  the  property,  stated  the  fact  that  the 
50  acres  for  sale  "was  conveyed  to  said 
Zents  by  W.  L.  Lenhart  and  wife,  by  deed 
dated  May  20,  1893,  retaining  a  lien  for  the 
deferred  purchase  money  due  thereon."  This 
brought  to  the  knowledge  of  Forman,  not 
only  the  fact  of  the  existence  of  the  deed 
from  Lenhart  to  Zents,  bnt  notice  of  the 
vendor's  lien  retained  therein.  In  Coles  t. 
Withers,  33  Grat.  186, 191,  It  is  said:  "When 
a  person  cannot  obtain  a  title  but  by  a  deed 
which  leads  to  another  fact,  whether  by  de- 
scription, recital,  or  otherwise,  be  will  be 
deemed  cognizant  of  such  fact  And  for  the 
same  reason,  if  the  purchaser  has  notice  of 
a  deed,  he  is  presumed  to  have  notice  of  the 
entire  contents  of  the  deed."  The  purchaser, 
Forman,  had  ample  warning  that  the  title 
was  defective  in  Zents.  Indeed  the  record 
failed  to  show  that  he  had  any  title  what- 
ever, except  the  reference  In  the  deed  ot 
trust  made  by  Zents  to  Wotrlng  which  re- 
ferred to  the  deed  from  Lenhart  and  wife 
to  himself.  The  defendant  should  hardly  be 
permitted  to  hold  the  plaintiff  responsible 
for  his  own  failure  to  inquire  Into  the  title 
of  the  property  he  was  proposing  to  pnr- 
chase. 

The  deed  of  trust  under  which  the  sale  was 
being  made  entirely  ignored  the  plaintiff  as  a 
creditor  and  did  not  mention  his  lien.  Len- 
hart was  absent  at  his  new  home  in  the  state 
of  Missouri,  relying,  as  he  had  a  right  to  do, 
on  the  lien  he  had  reserved  in  his  deed  to 
Zents  to  secure  him  In  his  purchase  money. 
He  was  not  made  a  party  to  the  suit  brought 
by  Wotrlng,  seeking  the  assistance  of  the 
court  in  the  distribution  of  the  proceeds  of 
the  sale  made  by  him  as  trustee,  and  had 
no  knowledge  of  the  suit  or  proceedings  there- 
in; and  the  evidence  shows  that  B.  A.  C!onner 
knew  nothing  of  the  pendency  of  that  suit, 
and  at  the  time  of  taking  his  deposition  In 
this  cause,  on  the  17th  of  August,  1897,  he 
stated:  "I  never  knew  that  he  [Wotrlng]  had 
brought  suit  to  put  those  notes  in  until  here 
very  recently,"  and  did  not  know  the  case 
was  before  N.  J.  Fortney  as  commissioner. 
It  Is  troe,  D.  M.  Wotrlng  claims  to  have  been 
employed  as  attorney  tor  plaintiff,  and  that 


In  piursoance  of  such  employment  be  present- 
ed the  notes  and  proved  them  before  Com- 
missioner Fortney  in  the  suit  and  had  them 
reported  as  a  debt  to  share  in  the  general 
distribution  of  the  proceeds  of  the  sale  made 
by  him;  but  this  is  positively  contradicted  by 
both  the  plaintiff  and  Conner,  neither  of 
whom  had  any  knowledge  of  the  suit  It  Is 
clear,  from  the  whole  evidence  in  the  case, 
that  Wotrlng  was  never  employed  as  attorney 
for  plaintiff  by  himself  or  by  B.  A.  Conner, 
from  whom  be  got  possession  of  the  notes, 
not  for  the  purpose  of  looking  after  them 
as  attorney,  but  slmjiriy  to  get  data  from  them 
that  he  might  make  settlemont  as  trustee,  and 
was  In  no  way  authorized,  and  had  no  right, 
to  lay  th«n  before  Commissioner  Fortney 
and  prove  them  as  a  debt  to  be  provided  for 
In  the  distribution  of  the  funds  arising  from 
the  sale  made  by  Wotrlng,  trustee.  In  his 
testimony  Wotrlng  dalms  to  have  been  em- 
ployed as  attnmey  to  take  charge  of  the 
claims  of  several  of  the  other  creditors  of 
Zents,  but  is  flatly  contradicted  by  every  one 
of  them,  showing  that  he  had  no  connection 
with  the  claims  of  any  of  them  further  tban 
his  relation  of  trustee.  Under  the  circum- 
stances of  the  case,  the  manner  of  Wotring's 
obtaining  possession  of  the  notes  and  bis 
proving  them  before  the  commissioner  with- 
out authority  to  do  so  was  a  fraud  upon  the 
rights  of  the  plaintiff. 

The  defendant  In  his  answer  says  that 
when  he  made  the  purchase  of  the  land,  by 
the  silence,  acts,  and  conduct  of  plaintiff,  he 
was  led  to  believe  that  Wotrlng  was  author- 
ized to  sell  said  land  and  that  plaintiff  had  no 
lien  on  the  same,  and.  that  he  was  Induced 
by  the  silence  of  plaintiff  and  of  his  agent  to 
buy  and  pay  for  the  land  Innocently,  believing 
from  the  acts  and  conduct  and  silence  of 
plaintiff  and  his  agent  that  he  would  be  safe 
and  protected  in  his  said  purchase;  but  be 
falls  to  testify  in  the  cause  to  sh»w  in  what 
the  acts  and  conduct  of  the  plaintiff  and  bis 
agent  consisted  which  misled  or  induced  him 
to  make  the  purchase.  Defendant  says  a 
great  moral  wrong  was  committed  on  the 
part  of  Lenhart  which  a  court  of  equity  will 
not  uphold,  and  cites  Stone  v.  Tyree,  30  W. 
Va.  687,  5  8.  E.  878,  Bates  V.  Swlger,  40  W. 
Va.  420,  21  8.  B.  874,  and  RaUroad  Co.  v. 
Perdue,  40  W.  Va.  442,  21  S.  E.  755.  Forman 
cannot  say  that  he  was  in  fact  Ignorant  of 
Lenhart's  lien  without  convicting  himself  of 
the  grossest  negligence  in  looking  up  tbe  title 
he  was  purchasing.  The  conduct  of  Conner, 
whatever  his  power  and  autbwlty  to  act  for 
Lenhart  was  not  such  as  to  bring  him  with- 
in the  reasons  given  by  the  court  for  Its  con- 
clusim  in  tbe  case  of  Stone  v.  Tyree,  cited, 
as  there  is  nothing  in  the  record  showing  that 
either  he  or  Lenhart  had  anything  to  do  In 
bringing  about  the  sale  under  the  deed  of 
trust  or  in  any  manner  whatever  to  place 
themselves  in  the  position  regarding  the  title 
and  sale  that  the  parties  in  that  case  did,  nor 
yet  within  the  purview  of  the  said  case  of 
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Bates  T.  Swlger  or  Railroad  Oo.  t.  Perdue; 
tor  neither  Lenhart  nor  Conner,  by  words  or 
conduct,  Intentionally  or  otherwise,  caused 
defendant  to  believe  that  the  trustee  had  a 
right  to  sdl  the  land,  nor  did  they,  or  either 
of  them,  make  any  representation  to  lead  de- 
fendant to  beleive  that  Lenbart  had  no  lien 
or  charge  upon  the  land,  nor  can  plaintiff  be 
brought  within  the  rule  laid  down  in  the  Per- 
due Case  cited  (Syl.,  point  3):  "When  one  of 
two  innocent  persons — that  Is,  persons  each 
guiltless  of  an  intentional  moral  wrong— must 
suffer  a  loss,  it  must  be  borne  by  that  one  of 
them  who  by  his  conduct,  acts,  or  omissions 
has  rendered  the  injury  possible."  It  is  true, 
a  decision  of  this  case  is  bound  to  work  a 
hardship,  whether  the  loss  is  made  to  fall 
upon  the  one  or  the  other.  Evidently  no  in- 
tentional wrong  was  Intended  by  either  par- 
ty against  the  other;  but  the  defendant  In 
falling  before  purchase  to  Inquire  into  the  ti- 
tle he  was  purchasing,  when  no  title  appear- 
ed on  record  in  favor  of  Zents;  with  the  no- 
tice in  the  advertisement  of  sale  by  the  trus- 
tee, Wotring,  that  the  land  was  conveyed  to 
Zents  by  Lenhart  by  deed  dated  May  20, 
1893,  which  retained  a  lien  for  the  deferred 
purchase  money  due  thereon,  is  guilty  of 
laches  to  a  degree  quite  unaccountable. 

I  see  no  error  in  the  decree,  and  It  is  af- 
Armed,  with  costs  and  damages  against  ap- 
pellant Forman. 


STATE  V.  DRY  FORK  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  28,  1901.) 

CORPORATION  —INDICTMENT  —  0B3TRTJCTIN0 
PCBLIC   ROAD— BXCEPTIONB— EVIDENCE. 

1.  An  indictment  against  a  corporation  need 
not  aver  that  it  is  a  corporation.  If  such  were 
the  requirement,  however,  the  name,  "The 
Dry  Fork  Railroad  Company,"  would  suffi- 
ciently import  that  it  is  a  corporation. 

2.  To  sustain  an  indictment  for  obstmcting 
a  public  road,  it  must  be  shown  that  the  road 
is  a  public  one,  not  merely  a  private  road. 
Mere  user  alone,  without  its  establishment  or 
recognition  by  order  of  the  county  court,  or 
work  done  upon  by  the  surveyor  of  roads, 
will  not  make  it  a  public  road. 

S.  An  indictment  for  obstruction  of  a  pub- 
lic road  will  not  be  barred  by  limitation,  though 
such  obstruction  began  more  than  a  year  be- 
fore the  indictment,  provided  it  was  continued 
within  such  year,  as  every  day's  continuance 
of  it  is  a  new  ofFense. 

4.  It  is  not  necessary.  In  an  Indictment  against 
a  railroad  company  for  obstructing  a  public 
road,  to  aver  that  it  had  no  license  to  occupy 
or  cro8s  the  road. 

5.  Where  an  exception  or  proviso  exempting 
one  from  criminal  liability  is  not  a  part  of  the 
description  of  the  offense  under  a  statute, 
though  it  be  even  in  the  enacting  clause,  it  is 
not  necessary  to  negative  the  exeeptiou  or  pro- 
viso in  the  indictment;  otherwise,  it  is  neces- 
sary. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Randolph  county; 
John  Hmner  Holt  Judge. 

The  Dry  Fork  Railroad  Company  was  con- 
victed of  obstructing  a  public  road,  and 
brings  error.    Reversed. 


O.  Wood  Dalley,  for  plaintiff  in  error.  Ed- 
gar P.  Rucker,  Atty.  Gen.,  and  !•.  C.  Ander- 
son, for  the  State. 

BRANNON,  P.  The  Dry  Fork  Balh-oad 
Company,  having  been  convicted  in  the  cir- 
cuit court  of  Randolph  county  by  the  verdict 
of  a  Jury  of  obstructing  a  public  highway  by 
maintaining  a  bad  crossing  where  the  rail- 
road crossed  the  public  highway,  has  brought 
this  writ  of  error. 

The  Indictment  is  not  bad  for  omitting  to 
aver  that  the  defendant  is  a  corporation.  It 
is  very  well  settled  in  the  Virginias,  and 
generally  elsewhere,  that  In  civil  cases  It  Is 
not  necessary  to  aver  In  a  declaration  that  a 
party  is  a  corporation,  or  to  show  how  It 
became  such  by  pleading  its  charter.  Rees 
V.  Bank,  5  Rand.  326,  16  Am.  Dec.  755; 
Douglass  T.  RaUroad  Co.,  44  W.  Va.  267,  28 
S.  E.  706.  I  see  no  reason  for  drawing  any 
distinction  in  this  matter  between  civil  and 
criminal  proceedings.  Individuals  and  corpo- 
rations are  both  persons,  both  entities,— the 
one  natural,  the  other  legaL  But  authorities 
say  that  it  is  not  necessary  In  an  Indictment 
to  say  that  the  defendant  Is  a  corporation. 
10  Enc.  PI.  &  Prac.  509.  If,  however,  it  were 
necessary  to  aver  it  In  the  Indictment  the 
name,  "The  Dry  Fork  Railroad  Company," 
would  Import  a  corporation  and  be  a  suffi- 
cient averment  that  It  is  such.  Glllett  v. 
Ware  Co.,  29  Grat  565. 

The  indictment  is  not  bad  because  of  the 
fact  that  it  does  not  negative  that  the  de- 
fendant might  have  been  authorized  by  the 
county  court  to  construct  its  railroad  track 
over  or  along  the  public  road.  It  is  true  that 
subdivision  6,  I  50,  c.  54,  Code,  gives  the  au- 
thority to  a  railroad  company  to  construct 
its  road  across,  along,  or  upon  a  highway 
with  the  consent  of  the  county  court  upon 
certain  conditions.  This  Is  a  grant  of  au- 
thority, a  license  to  the  company;  and,  when 
it  is  charged  with  public  nuisance  by  the  ob- 
struction of  a  highway.  It  must  prove,  as  a 
matter  of  defense,  such  license  or  authority. 
The  indictment  charges  that  the  company 
did  unlawfully  obstruct  the  highway.  That 
is  enough  to  call  upon  the  defendant  to  show 
its  authority.  If  any  it  has.  The  Chesapeake 
&  Ohio  Railroad  Company  was  indicted  for 
obstructing  a  highway,  and  this  court  held 
that  it  was  sufficient  to  aver  that  the  act  was 
done  "unlawfully,  or  wltbout  lawful  author- 
ity"; that  is.  In  either  way.  If  the  act  was 
done  unlawfully,  it  must  have  been  done 
without  authority  of  the  county  court  State 
T.  Chesapeake  &  0.  R.  Co.,  24  W.  Va.  809. 
That  case  goes  far  to  answer,  I  think  com- 
pletely answers,  this  objection.  We  settled 
in  the  cases  of  State  v.  Monongahela  R.  B. 
Co.,  37  W.  Va.  108.  16  S.  E.  519  and  City  of 
Moundsville  v.  Ohio  R.  R.  Co..  37  W.  Va.  92, 1« 
8.  E.  514.  20  L.  R.  A.  161,  that  even  where  a 
railroad  company  has  such  authority,  if  it  do 
not  comply  with  it  by  keeping  a  crossing  in  oi^ 
der,  it  commits  an  indictable  public  nuisance. 
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Besides,  tbls  offense  is  a  common-law  offense, 
or,  rather,  now  one  under  section  45,  a  43, 
Code,  not  under  subdivisJon  6,  section  SO,  c. 
54.  The  rule  as  glvea  in  Hill's  Case,  6  6rat 
682,  and  Hendriclcs'  Case,  75  Va.  943,  and 
State  T.  Richards,  82  W.  Va.  356,  0  S.  E.  245, 
3  L.  R.  A.  705,  is  that,  where  an  exception  or 
proviso  Is  not  In  the  enacting  clause  creating 
the  offense,  the  indictment  need  not  negative 
such  exception  or  proviso,  but  the  defense 
must  show  its  application.  Here  the  matter 
Is  not  even  In  the  same  statute.  The  better 
rule,  however,  is  that,  no  matter  whether 
the  exception  or  proviso  is  in  the  enacting 
clause  or  not  If  It  is  not  a  part  of  the  de- 
scription of  the  offense  In  the  statute,  it  need 
not  be  negatived  In  the  Indictment;  other- 
wise, it  must  be.    10  Enc.  Pi.  &  Prac.  405. 

No  evidence  whatever  was  adduced  to  show 
that  the  road  obstructed  was  a  public  road. 
The  only  evidence  bearing  on  that  point  is 
that  a  few  people  passed  over  it  with  vebl* 
cles.  Even  a  general  public  user  is  not 
shown.  There  is  not  ■  bit  of  evidence  to 
show  that  the  county  court  ever  established 
this  road,  or  recognized  It  as  a  road,  or  that 
a  surveyor  of  the  county  ever  assumed  any 
authorl^  over  or  did  any  work  upon  It  As 
Judge  Woods  said  In  State  v.  Chesapeake  & 
O.  R.  Co.,  24  W.  Va.  811,  it  was  Incumbent 
on  the  state  to  establish  by  competent  evi- 
dence that  the  road  was  a  public  road.  This 
could  not  be  done,  except  by  an  order  of  the 
county  court  establishing  or '  recognizing  It 
or  by  work  on  it  done  by  the  public  under 
the  authority  of  a  surveyor  of  roads.  Mere 
user  will  not,  without  public  authority,  fasten 
a  road  upon  the  public,  with  all  attendant  lia- 
bility therefor,  or  deprive  the  owner  of  his 
land.  Talbott  r.  King,  32  W.  Va.  6,  9  S.  E. 
48;  BaU  V.  Cox.  29  W.  Va.  407,  1  S.  E.  673. 
In  Yates  v.  Town  of  West  Grafton,  33  W.  Va. 
507, 11  S.  B.  8,  a  recognition  by  the  public  au- 
thorities Is  required  by  the  fourth  point  of 
the  syllabus  and  the  opinion  by  Judge  Lu- 
cas. Kelly's  Case,  8  Grat  632,  will  sustain 
this  position;  also,  DIcken  v.  Coal  Co.,  41 
W.  Va.  511,  23  S.  E.  582.  No  evidence  Is  giv- 
en as  to  the  length  of  user,  even  if  that  could 
make  the  road  a  highway  for  all  purposes. 
Such  long  user  might  bind  the  landowner, 
were  he  disputing  the  existence  of  the  public 
way,  but  not  the  public,  in  the  absence  of 
recognltlMi  of  the  way  by  public  authority. 
See  City  of  Richmond  v.  Stokes,  31  Grat.  713. 

The  point  is  made  that  no  evidence  shows 
that  the  obstruction  was  by  the  Dry  Fork 
Railroad  Company.  This  criticism  of  the 
trial  of  the  case  Is  not  without  force.  It  is 
not  explicitly  shown  what  railroad  obstruct- 
ed the  highway.  A  witness  was  asked 
whether  he  was  acquainted  with  the  country 
where  the  "Dry  Fork  Railroad  crosses  the 
county  road,"  and  answered  In  the  affirma- 
tive, and  was  then  asked  if  "at  any  time 
prior  to  the  May  term  of  this  court  tlie  rail- 
road company  caused  any  obstruction  to  the 
road,"  and  answered,  "Well,  the  crossing  at 


that  time  was  in  bad  shape."  Taking  the 
expressions,  "Dry  Fork  Railroad"  and  "the 
railroad  company"  together,  we  may  Infer 
that  It  was  the  Dry  Fork  Raih-oad  Company, 
—merely  infer.  I  think  this  point  would 
hardly  be  sufficient  to  overthrow  the  verdict 

I  think  the  verdict  could  not  be  set  aside 
on  the  ground  that  the  obstruction  was  not 
proven  to  have  been  within  a  year  before 
the  indictment  It  Is  fairly  shown  that  the 
obstruction  continued  np  to  a  year  before 
the  indictment  It  may  have  begun  longer 
back  than  a  year,  but  that  makes  no  differ- 
ence. If  it  continued  within  such  year;  for 
every  day's  continuance  of  a  public  nuisance 
is  a  fresh  offense.  1  Wood,  Nuls.  457;  City 
of  Valparaiso  v.  Moffltt  (Ind.  App.)  39  N.  E. 
909,  54  Am.  St  Rep.  622,  528;  1  Blsh.  New 
Cr.  Law,  |  433  (3). 

I  cite  2  Whart  Cr.  Law,  |  1473,  as  addi- 
tional'authority  to  show  the  very  evident 
proposition  that  "to  sustain  an  Indictment 
for  nuisance  In  obstructing  a  toad,  the  road 
must  flftt  be  shown  to  be  public,  and  not  pri- 
vate." 

For  want  of  evidence  required  by  our 
state  authorities  as  to  this  point  we  must 
reverse  the  Judgment  set  aside  the  verdict 
and  remand  the  case  for  a  new  trial. 


JOHNSTON  et  aL  v.  HUNTER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  16, 1901.) 

WRIT  OF  PROHIBITTON  —  JURISDICTION  OF 
COURT-nJUSnCB  OF  THE  PEACE!— PROCESS 
RETURNABLE  IN  ANOTHER  DISTRICT. 

1.  The  writ  of  prohibition  is  purely  jurisdic- 
tional, and  will  not  lie  to  correct  errors,  or  be 
allowed  to  usurp  the  filnctions  of  a  writ  of  ee- 
ror  or  certiorari,  or  of  the  remedy  by  appeaL 

2.  The  existence  and  legal  constitution  of  a 
court  is  an  iuaeparable  part  of  its  jurisdiction, 
and  it  has  no  nower  to  hear  and  determine 
causes,  except  at  times  and  places  authorised 
by  law. 

3.  Except  when  expressly  authorized  by  law, 
a  justice  of  the  peace  cannot  hear  and  deter- 
mine a  cause  in  a  district  other  than  the  one 
for  which  he  was  elected. 

4.  When  a  justice  of  the  peace  makes  bis 
process  in  an  action  returuable  before  him  In 
a  district  other  than  the  one  for  which  he  was 
elected  and  in  which  he  resides,  he  thereby 
does  an  act  in  excess  of  his  lawful  powers,  and 
the  writ  of  prohibition  lies  to  restrain  him 
from  proceeding  to  try  such  action,  without  bis 
district 

(Syllabus  by  the  Court) 

Error  to  circuit  court  Ohio  county;  H.  C. 
Hervey,  Judge. 

Action  by  George  Johnston  and  Laura  A. 
Johnston  against  Annie  M.  Hunter  and  oth- 
ers. Decree  for  plaintiffs,  and  defendants 
bring  error.    Affirmed. 

White  &  Allen  and  R.  M.  Addleman,  for 
plaintiffs  In  error.  S.  O.  Smith,  for  defend- 
ants in  error. 

P0FFENBAR6ER,  J.  This  te  a  writ  of 
error  to  a  Judgment  of  the  circuit  court  of 
Ohio  county,  awarding  a  writ  of  prohibition 
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upon  the  petition  of  George  Jobnston  and 
Ijania  A.  Johnston  against  W.  M.  Rogers,  a 
Justice  of  the  peace  of  said  county,  Henry 
Stoehr,  a  constable  of  said  county,  and  An< 
Die  M.  Hunter,  plaintiff  In  a  cItU  action 
brought  before  said  Justice  for  the  sum  of 
$145,  In  which  an  attachment  had  been  Is- 
sued and  levied  upon  a  piano  belonging  to 
the  defendants  In  error,  restraining  and  pro- 
hibiting any  further  proceedings  In  said  ac- 
tion. Said  Justice  was  elected  for  and  re- 
sided In  Center  district,  of  said  county,  but 
made  his  process  In  the  action  returnable  be- 
fore him  at  his  office  in  the  district  of  Union, 
In  said  county.  There  was  no  service  of  pro- 
cess upon  the  defendants,  and  on  the  return 
day  the  Justice  Issued  a  second  summons,  re- 
turnable before  him  In  30  days. 

Our  statute  provides  that  the  writ  of  pro- 
hibition shall  lie  "In  all  cases  of  usurpation 
and  abuse  of  power,  when  the  inferior  court 
has  not  Jurisdiction  of  the  subject-matter  In 
conti'oversy,  or,  having  such  Jurisdiction,  ex- 
ceeds Its  legitimate  powers."  Code  1899,  c. 
110,  I  1.  Judge  Brannon  expresses  the  opin- 
ion in  Eastham  v.  Holt,  43  W.  Ya.  619,  27 
S.  E.  883,  that  this  statute  does  not  enlarge 
tbe  common-law  scope  of  the  writ,  and  In  the 
many  cases  of  {wohibltion  decided  by  this 
court  the  discussion  of  the  propriety  of  the 
writ  in  the  several  cases  of  Its  application  In 
!:eneral  has  proceeded  upon  the  common-law 
doctrine  respecting  the  functions  of  that 
writ  Mr.  Works,  in  his  treatise  on  Courts 
and  their  Jurisdiction,  at  page  628,  says: 
"Not'irlthstandlng  such  statutory  provisions, 
the  general  nature  of  the  writ  remains  the 
same.  Its  sole  object  Is  to  prevent  action  by 
an  inferior  tribunal,  or  corporation,  body,  or 
person  claiming  to  be  such,  where  It  has  no 
Jurisdiction  to  act.  And  the  act  to  be  pre- 
vented must  necessarily  be  Judicial  in  Its 
nature,  and  not  ministerial,  whatever  may  be 
tlie  character  of  the  tribunal  assuming  the 
right  to  perform  It."  At  page  631  he  says: 
"The  writ  Is  purely  Jurisdictional,  and  will 
not  lie  to  correct  errors,  or  be  allowed  to 
usurp  the  functions  of  a  writ  of  error  or  cer- 
tiorari, or  of  the  remedy  by  appeal."  These 
two  propositions  are  laid  down  by  Judge 
Snyder  In  McConiha  v.  Guthrie,  21  W.  Va. 
140,  In  tbe  following  language:  "Frohlbi- 
Mon,  like  all  other  extraordinary  remedies.  Is 
to  be  resorted  to  only  In  cases  where  tbe 
Msual  and  ordinary  forms  of  remedy  are  In- 
sufficient and  Inadequate  to  afford  redress; 
and  it  issues  only  In  cases  of  extreme  neces- 
sity, and  before  it  can  be  granted  It  must 
appear  that  the  party  aggrieved  has  no  avail- 
able remedy  In  the  inferior  tribunals.  •  •  • 
It  Is  an  original  remedial  writ,  and  Is  the 
remedy  afforded  by  the  common  law  against 
encroachments  of  Jurisdiction  by  Inferior 
courts,  and  is  used  to  keep  such  courts  with- 
in tbe  limits  and  bounds  prescribed  for  them 
by  law,  and  should,  therefore.  In  all  proper 
cases,  he  applied  without  hesitation.  But  It 
does  not  lie  for  error  or  grievances  which 
40  S.E.-29 


may  be  redressed  In  the  ordinary  course  of 
Judicial  proceedings  by  appeal  or  writ  of  er- 
ror. It  ia  a  fundamental  principle,  and  one 
which  will  be  strictly  enforced,  that  this  writ 
is  never  allowed  to  usurp  the  functions  of  a 
writ  of  error  or  certiorari,  and  can  never  be 
employed  as  a  process  for  the  correction  of 
errors  of  Inferior  tribunals." 

The  analysis  of  the  language  of  the  stat- 
ute referred  to  shows  that  the  use  of  this 
writ  is  Intended  only  to  restrain  Inferior 
courts  from  going  beyond  the  Jurisdiction 
vested  In  them  by  law.  It  lies  "In  all  cases 
of  usurpation  of  power."  This  is  followed 
by  a  clause  which  clearly  defines  what  Is 
meant  by  usurpation  of  power.  It  Is  "when 
the  Inferior  court  has  not  Jurisdiction  of  the 
subject-matter  In  controversy."  It  lies  in  all 
cases  of  abuse  of  power.  Such  power  Is 
abused  when  the  Inferior  court  "exceeds  Its 
legitimate  powers."  In  either  case  It  amounts 
to  a  lack  of  Jurisdiction.  In  the  one  case, 
the  court  has  no  power  or  authority  to  act 
at  all  In  the  premises,  or  to  hear  and  deter- 
mine the  cause,  or  to  take  cognizance  of  it  In 
any  way.  In  the  otlier,  the  court  has  Juris- 
diction of  the  cause,  power  and  authority  to 
hear  and  determine,  but  in  the  exercise  of  its 
lawful  powers  it  performs  some  act  which  It 
is  forbidden  by  law  to  perform  or  has  no  law- 
ful authority  to  da  In  Works,  Courts,  at 
page  632,  it  is  said:  "A  distinction  Is  made, 
in  this  respect,  In  some  of  the  cases,  between 
the  entire  want  of  Jurisdiction  of  the  general 
subject-matter  and  a  mere  excess  of  Jurisdic- 
tion; but  tbe  distinction  does  not  seem  to 
rest  upon  any  solid  foundation  in  reason." 
To  determine,  therefore,  whether  prohibition 
lies  In  this  case,  it  Is  necessary  to  inquire 
whether  the  Justice,  In  holding  his  court  out- 
side of  his  district,  although  within  his  coun- 
ty, for  the  trial  of  the  action  brought  before 
him,  Is  proceeding  without  Jurisdiction  of  the 
cause,  or  Is  abusing  his  power  by  doing  an 
act  in  excess  of  his  Jurisdiction. 

There  are  numerous  definitions  of  Jurisdic- 
tion, the  substance  of  all  of  which  Is  the 
power  to  hear  and  determine  a  cause.  U.  S. 
V.  Arredondo,  6  Pet  091.  8  L.  Ed.  547; 
Freem.  Judgm.  I  118;  Rhode  Island  v.  Mas- 
sachusetts, 12  Pet  718,  9  L.  Ed.  1233;  Works. 
Courts,  16;  Quail  v.  Abbett,  102  Ind.  239,  1 
N.  E.  476,  52  Am.  Rep.  662.  That  definition 
probably  covers  the  full  meaning  of  tbe  term, 
for  It  may  be  elaborated  In  various  ways  and 
still  retain  the  same  meaning.  Power  or  au- 
thority to  hear  and  determine  a  cause  im- 
plies the  existence  of  a  tribunal  to  exercise 
such  power,  and  such  tribunal  cannot  exist 
except  by  authority  of  law.  There  must  be 
a  court  or  tribunal  with  Judicial  power. 
This  feature  has  not  been  overlooked  In  the 
many  deflnltloas  given.  "Jurisdiction  In 
courts  is  the  power  and  authority  to  declare 
the  law.  The  very  word,  In  Its  origin,  Im- 
imrts  as  much.  It  Is  derived  from  'Juris' 
and  'dico,'— 'I  speak  by  the  law.'  And  that 
sentence  ought  to  be  Inscribed  in  living  light 


Digitized  by  VjOOQIC 


450 


40  SOUTHEASTEBN  REPORTBB. 


(W.  Va. 


on  every  tribunal  of  criminal  power.  It  is 
tlie  right  of  administering  justice  through  the 
laws,  by  the  means  which  the  law  has  pro- 
vided for  that  purpose.  But  here  the  mode 
and  the  maimer  of  administering  the  Justice 
of  the  country  was  not  provided  or  prescribed 
by  the  law,  and  is  directly  prohibited  by  it 
There  was,  therefore,  no  jurisdiction."  Mills 
V.  Com.,  13  Pa.  630.  In  that  case  the  court 
of  quarter  sessions  had  tried  an  indictment 
at  an  adjourned  session  of  the  court,  when 
the  statute  did  not  authorize  the  holding  of 
an  adjourned  session  for  the  trial  of  criminal 
cases,  nor  the  trial  of  such  cases  at  an  ad- 
journed session.  The  statute  provided  that 
sncb  court  might  continue  beyond  the  term 
tix  such  time  as  might  be  necessary  to  com* 
plete  a  trial  which  had  ahready  commenced 
during  the  period  limited  by  law  for  holding 
said  court  It  also  provided  for  the  holding 
of  special  sessions,  but  forbade  the  transac- 
tion at  such  special  sessions  of  any  business 
requiring  the  Intervention  of  a  grand  Jury  or  a 
petit  jury.  Upon  consideration  of  these  pro- 
visions and  the  origin  and  procedure  of  such 
court,  both  In  England' and  in  Pennsylvania, 
the  supreme  court  held  that  the  court  of 
quarter  sessions  had  no  power  to  try  crim- 
inal cases  at  an  adjourned  term  thereof. 
The  following  language  is  used  in  the  opin- 
ion: "It  is  contended,  also,  that  it  is  not  a 
case  of  want  of  Jurisdiction,  because  the 
coiurt  of  quarter  sessions  has  Jurisdiction  of 
the  offense.  Tme;  but  it  must  be  a  court  of 
quarter  sessions,  acting  and  spealUng  accord- 
ing to  law."  That  the  existence  of  a  court 
is  implied  In  the  very  nature  of  Jurisdiction 
and  its  exercise  clearly  appears  in  the  defini- 
tion of  a  court,  which  Blackstone  says  is  "a 
place  wherein  Justice  is  Judicially  adminis- 
tered." 3  Bl.  Comm.  23.  4  Am.  &  Eng. 
Enc.  Law,  447,  says  a  court  is  "a  body  In 
the  government  organized  for  the  public  ad- 
ministration of  Justice  at  the  time  and  place 
prescribed  by  law." 

Courts  or  tribunals  in  the  nature  of 
courts  are  the  only  agencies  of  the  law  by 
which  a  cause  can  be  heard  and  determin- 
ed. They  are  the  only  depositaries  of  judi- 
cial power.  Without  them  it  lies  dormant 
and  inactive  in  the  sovereignty  of  the  state. 
Its  active  and  potent  existence  is  insepara- 
ble from  that  of  a  court  It  is  not  only 
necessary  to  the  existence  of  judicial  pow- 
er that  can  be  exercised  that  It  be  vested 
in  a  court  or  other  tribunal,  but  there  can 
be  no  court  vested  with  such  power  unless 
and  until  all  the  requirements  of  law  nec- 
essary to  constitute  such  court  are  com- 
plied with.  The  election  and  qualification 
of  a  judge  or  Justice  of  the  peace  does  not 
constitute  a  court  The  holding  of  a  com- 
mission as  judge  by  an  individual  does  not 
authorize  him  to  hear  and  determine  causes 
until  aU  other  requirements-  of  law  necessa- 
ry to  the  transaction  of  judicial  business 
are  fulfilled.  "To  constitute  a  court  the 
Judge  or  judges  must  be  tn  the  discharge 


of  judicial  duties  at  the  time  and  in  the 
place  prescribed  by  law  for  the  sitting  of 
the  court."  Works,  Courts,  1.  "The  times 
and  places  at  which  courts  shall  sit  are 
usually  fixed  by  statute,  and,  in  order  that 
a  court  may  exercise  its  Jurisdiction,  these 
statutory  provisions  must  be  observed.  Tbe 
proceedings  of  a  court  at  a  time  or  place 
other  than  that  prescribed  by  law  are 
coram  non  Judice,  and  therefore  void.  It  is 
not  only  void.  It  Is  not  the  act  of  a  court 
at  all."  Id.  81.  In  Doss  v.  Waggoner,  3 
Tex.  515,  and  Doss  y.  Fdlows,  Id.,  in  which 
a  district  court  of  a  district  in  which  only 
one  term  was  required  by  law  to  be  held 
during  the  year  held  a  second  term,  the  su- 
preme court  held  that  the  district  court  had 
no  jurisdiction  to  try  and  determine  causes 
at  the  time  the  Judgments  purported  to 
have  been  rendered.  Of  these  Judgments 
the  court  said:  "They  are  not  even  the  acts 
of  a  court  and  are  therefore  not  sus- 
ceptible of  appeal  or  the  subjects  of  re- 
vision in  an  appellate  tribunal."  Practically 
the  same  thing  was  held  in  Baker  v.  Cbis- 
bolm,  3  Tex.  157,  and  In  Hodges  v.  Ward,  1 
Tex.  244.  The  existence  and  legal  constitu- 
tion of  a  court  as  an  luseparable  part  of 
jurisdiction  is  recognized  in  the  following, 
taken  from  Hawes,  Juris,  f  1:  "From  its 
origin,  a  hearing  and  a  determination  of 
rights  seem  to  be  Implied,  and,  in  natural 
sequence,  the  proper  presentation  ot  the 
claim  upon  which  an  adjudication  la  ask- 
ed to  a  proper  tribunal,  and  power  in  that 
tribunal  to  decide  upon  and  determine  the 
rights  thus  presented." 

The  matter  upon  which  tbe  justice  in  tliis 
case  has  undertaken  to  adjudicate  belongs 
to  that  class  of  cases  over  which  a  Justice 
of  the  peace  has  jurisdiction.  It  is  pe- 
cuniary in  its  nature  and  is  not  more  than 
1300  in  amount  The  property  levied  up<m 
under  the  attachment  was  In  Ohio  county, 
throughout  which,  by  section  1,  c.  60,  of  the 
Code  of  1899,  bis  civil  jurisdiction  extends. 
The  sole  question  presented,  therefore,  is 
whether,  in  undertaking  to  hear  and  deter- 
mine said  cause  in  a  district  other  than  the 
one  for  which  he  was  elected,  he  is  with- 
out jurisdiction  or  power  to  act  In  Stan- 
ton-Belment  Co.  v.  Case,  47  W.  Va.  779.  35 
S.  E.  851,  it  was  held  that  "a  Justice  can- 
not issue  a  summons  to  a  defendant  to  ap- 
pear before  him  at  a  place  named  without 
bis  own  district"  and,  further,  that  "a 
Judgment  by  default  rendered  by  such  Jus- 
tice upon  such  summons  Is  void."  The  rea- 
son assigned  in  tbe  opinion  for  that  decision 
is  that  the  justice  had  no  jurisdiction  or 
power  to  act  outside  of  bis  district  except 
under  provisions  of  the  statute  exin-essly 
authorizing  him  so  to  do,  such  as  the  ad- 
ministering of  oaths,  the  taking  of  acknowl- 
edgments, depositlMis,  and  affidavits,  and 
sitting  In  the  trial  of  causes  outside  of  his 
district  when  exiKressly  authorized  so  to 
do.    In  the  opinion.  Judge  McWhorter  says: 
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"The  judicial  powers  of  a  justice  are  pure- 
ly statutory,  and  be  cannot  go  beyond  the 
limits  there  prescribed."  In  the  argument 
at  the  bar,  It  was  insisted  that  that  deci- 
sion Is  wrong  and  should  be  overruled. 
In  deference  to  the  views  of  counsel,  there- 
fore, the  grounds  upon  which  that  decision 
rests  are  re-examined.  Section  27,  art.  8, 
of  the  constitution  provides:  "Each  county 
shall  be  laid  oft  into  districts,  not  less  than 
three  nor  mwe  than  ten  in  number  and  as 
nearly  equal  as  may  be  In  territory  and 
population.  There  shall  be  elected  in  each 
district  containing  a  population  not  exceed- 
ing 1,200  one  Justice  of  the  peace,  and  if 
the  population  exceeds  that  number  two 
such  justices  shall  be  elected  therein. 
Ev«7  justice  shall  reside  in  the  district 
for  which  be  was  elected  and  hold  his  of- 
fice for  the  term  of  four  years,  unless  soon- 
er removed  in  the  manner  prescribed  by 
law.  The  districts  as  they  now  exist  shall 
remain  till  changed  by  the  county  court" 
In  section  28  of  said  article  it  is  provided 
that  "the  jurisdiction  of  justices  of  the 
peace  shall  extend  throughout  thehr  coun- 
ty," and  also  that  "the  legislature  may  give 
the  justices  such  additional  civil  jurisdic- 
tion and  powers  within  their  respective 
counties  as  may  be  deemed  expedient,  un- 
der such  regulations  and  restrictions  as 
may  be  prescribed  by  general  law,  except 
that  in  suits  to  recover  money  or  damages 
their  jurisdiction  and  powers  shall  in  no 
case  exceed  $300."  Chapter  50  of  the  Code, 
relating  to  powers,  duties,  and  liabilities  of 
justices  and  constables,  and  the  proceed- 
ings in  civil  suits  and  in  the  trial  of  of- 
fetnses  of  which  justices  have  jurisdiction, 
contains  the  provisions  of  the  constitution 
respecting  their  jurisdiction  in  civil  suits. 
It  has  not  expressly  conferred  uiwn  a  jus- 
tice the  power  to  keep  his  office  and  trans- 
act his  business  outside  of  the  district  for 
which  he  was  elected. 

No  place  at  which  a  justice  shall  hold  his 
court  is  prescribed  either  in  the  constitution 
or  In  the  statute.  The  constitution  requires 
him  to  reside  in  his  district,  and,  no  place 
being  designated  at  which  be  shall  hold 
blB  court,  as  in  the  case  of  a  ctarcult  judge, 
the  presumption  is  that  one  reason  for  this 
requirement  is  to  secure  the  holding  of  such 
courts  in  all  the  districts  of  the  county, 
and,  as  said  by  Judge  McWhorter,  to  bring 
justice  to  the  doors  of  the  people,  that  they 
may  not,  without  good  reason,  be  compelled 
to  go  to  a  remote  part  of  the  county  to  de- 
fend their  rights  in  suits  that  may  be 
brought  against  them.  Confinement  of  a 
justice  to  his  own  district  In  the  trial  of 
cases  operates  to  the  advantage  of  the  citi- 
zens of  the  district  by  enabling  them  to 
bring  their  suits  without  going  beyond  the 
limits  of  the  district  in  which  they  reside, 
and  this  may  hare  been  one  reason  for  in- 
serting that  provision  in  the  constitution. 


As  the  justice  may  summon  before  him  a 
defendant  residing  in  any  part  of  the  coun- 
ty, the  constitution  and  laws  providing  that 
bis  civil  jui-isdiction  shall  extend  through- 
out the  county,  -debtors  may  be  requlfed  to 
appear  before  a  Justice  in  any  part  of  the 
county  to  make  their  defense.  So  plain- 
tiffs may  go  to  a  justice  in  any  part  of  the 
county  to  bring  their  suits;  but,  as  the  law 
provides  that  one  justice,  at  least,  shall  be 
found  in  every  district,  persons  desiring  to 
institute  suits  are  not  compelled  to  go  be^ 
yond  the  limits  of  tbebr  district  to  do  so. 
If  a  justice,  after  election  and  qualification, 
were  permitted  to  reside  out  of  his  district, 
it  might  result  in  the  removal  of  all  of  them 
to  a  city  or  place  of  heavy  population  in 
some  one  portion  of  the  county,  and  thus 
compel  all  persons  residing  In  certain  dis- 
tricts of  the  county  to  go  many  miles,  at 
considerable  expense  and  at  a  great  incon- 
venience, to  institute  such  actions  as  they 
may  desire  to  bring.  Such  a  condition  of 
things  would  deprive  the  citizens  of  some 
or  most  of  the  districts  of  the  presence  of 
a  justice  among  them  to  take  acknowledg- 
ments of  deeds  and  perform  other  official 
duties  necessary  to  the  transaction  of  busi- 
ness. 

The  principle  of  local  self-government  is 
firmly  Imbedded  In  the  organic  law  of  tte 
state,  and  the  i>osiUve  requirement  of  the 
Statute  that  a  justice  of  the  peace  shall  not 
only  be  a  resident  of  the  district,  that  he 
may  be  eligible  to  the  office,  but  shall  con- 
tinue to  remain  in  the  district  during  his 
term  of  office,  is  In  complete  accord  with  that 
principle.  Residence,  as  a  qualification  for 
office,  Is  held  by  the  authorities  to  mean  the 
same  as  domicile.  People  v.  Piatt,  117  N. 
Y.  159,  22  N.  Hi  937.  A  justice  of  the  peace 
must  therefore  not  only  have  a  residence  In 
the  district,  such  as  will  entitie  him  to  vote 
and  do  other  acts  there,  but  must  actually 
reside  and  be  there.  His  office  is  not  repre- 
sentative in  character,  in  the  sense  in  which  a 
legislative  office  Is  representative,  so  that  his 
official  business  must  be  transacted  out  of  his 
district  It  is  more  than  that  It  is  rq>- 
resentative  to  the  extent  that  each  locality 
in  the  county  may  have  some  person  of  their 
own  choice  to  act  in  that  capacity;  but  it  is 
further  required  that  he  shall  actually  reside 
and  be  among  them,  where  ordinarily  he 
would  be  expected  to  transact  and  perform 
his  offldal  duties  and  keep  his  court  open  for 
the  transaction  of  their  business.  While  the 
statute  does  not  say  he  shall  keep  an  office 
anywhere,  there  is  one  provision  in  the  stat- 
ute which  assumes  that  every  justice  does 
have  an  office;  and  that  is  section  26  of  chap- 
ter 50,  in.  which  the  form  of  summons  Is 
prescribed,  and  that  requires  him  to  cause 
the  defendant  to  be  summoned  to  appear  "be- 
fore me  at  my  otRce  in  the  district  of ." 

It  is  necessary  for  the  convenience  of  the 
people  and  for  the  safety  of  the  interest  of 
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the  parties  to  any  action,  and  the  Interest  of 
any  person  who  may  be  summoned  to  answer 
the  complaint  of  another  person,  that  the 
place  at  which  snch  action  will  be  tried  may 
be  khown  to  a  reasonable  certainty.  The 
justice  Is  not  required  to  specify  In  bis  snm- 
mona  the  particular  place  at  which  it  Is  re- 
turnable. It  Is  sufficient  to  make  It  retom- 
ablc  at  his  office.  If  It  Is  returnable  at  his 
office  In  his  own  district,  where  that  office  Is  is 
made  reasonably  certain;  but,  If  made  return- 
able to  his  office  in  another  district,  there  Is 
presumably  nothing  known  to  the  defend- 
ant which  might  be  calculated  to  Indicate 
to  blm  the  locality  of  that  office.  As  has  al- 
ready been  shown,  to  constitute  a  court,  It 
is  not  only  necessary  that  some  person  be  au- 
thorized to  Judicially  administer  Justice,  bnt 
he  must  act  In  the  place  and  at  the  time  pre- 
scribed by  law. 

Agabist  this  view  of  the  question  stand 
some  considerations  which  tend  to  establish 
a  different  conclusion.  Lest  it  may  be 
thought  they  hare  been  overlooked,  mention 
must  be  made  of  them.  Orighially  a  Justice 
Of  the  peace  was  undoubtedly  a  county  officer. 
The  history  of  tlie  office  and  its  origin  are 
given  In  the  Virginia  Code  of  1S19  at  page 
243;  also  in  Code  ISGO,  p.  278.  One  of  the 
first  regular  general  assemblies  ever  held 
in  Virginia  directed.  In  1623^  that  courts  be 
held  once  a  month,  by  the  commanders  of 
plantations,  settlements,  and  such  others  as 
the  governor  and  council  should  commission, 
to  decide  certain  controversies  and  punish 
petty  offenses.  In  1631  these  Judges  were 
styled  "commissioners,"  and  directed  to  hold 
monthly  courts  In  their  counties  or  settle- 
ments, and  were  given  the  same  powers  as 
Justices  of  the  peace  In  England.  In  1&12 
commissioners  were  directed  to  huld  "county 
courts"  In  the  counties  formerly  named  and 
other  counties.  In  1861-62  these  commission- 
ers were  designated  Justices  of  the  peace,  and 
the  number  of  Justices  In  each  county  had 
become  so  great  that  inconvenience  resulted, 
and  they  were  limited  In  number  to  eight  for 
each  county,  four  of  whom  might  constitute 
a  conrt  In  1776  the  office  was  made  appoint- 
ive by  the  governor  and  council  upon  the  rec- 
ommendation of  the  county  court,  and  remain- 
ed 80  until  the  constitution  of  1851  made 
them  elective  by  the  people,  as  they  still  are. 
1  Minor,  Inst  124.  That  constitution  requir- 
ed eadi  county  to  be  laid  off  Into  districts, 
and  four  Justices  of  the  peace  were  required 
to  be  elected  In  each  district,  and  they  were 
requh:ed  to  reside  In  their  respective  distrlcta 
They  were  to  choose  one  of  their  number  to 
preside  over  the  county  court,  which  was 
made  to  consist  of  not  less  than  three  nor 
more  than  five  Justices.  Their  power  and  Ju- 
risdiction within  their  counties  was  such  as 
might  be  prescribed  by  law.  Oode  1800,  c 
48, 1  4,  reads  as  follows:  "Jurisdiction  of  Jus- 
tices shall  be  as  now  or  may  hereafter  be 
prescribed  by  law."    This  left  In  their  hands 


all  the  powers  and  Jurisdiction  which  had 
been  vested  in  them  at  the  time  of  the  adop- 
tion of  said  constitution.  Under  the  Virginia 
constitution  of  1830,  which  was  In  force  up  to 
1852,  there  was  no  such  thing  as  a  magis- 
terial district  That  constitution  provided: 
"The  Judicial  power  shall  be  vested  in  a  su- 
preme court  of  appeals,  in  such  superior 
courts  as  the  legislature  may  from  time  to 
time  ordain  and  establish,  and  the  Judges 
thereof,  in  the  county  courts,  and  In  Justices 
of  the  peace.  The  legislature  may  also  vest 
such  Jurisdiction  as  shall  be  deemed  necessary 
In  corporation  courts,  and  in  the  magistrates 
who  may  belong  to  the  corporate  body."  Sec- 
tion 7  of  article  5  reads  as  follows:  "On  the 
creation  of  any  new  county.  Justices  of  the 
peace  shall  be  appointed,  in  the  first  Instance, 
In  such  manner  as  may  be  prescribed  by  law. 
When  vacancies  shall  occur  in  any  county,  or 
It  shall  for  any  cause  be  deemed  necessary 
to  Increase  the  number,  appointment  shall  be 
made  by  the  governor,  on  the  recommenda- 
tion of  the  respective  county  com-ts."  Thus 
It  appears  that  up  to  within  less  than  15 
years  of  the  organization  of  this  state  such 
a  thing  as  a  magisterial  district  had  no  ex- 
istence. The  Jurisdiction  of  a  Justice  was  co- 
extensive with  his  county,  and  he  might 
transact  business  and  try  cases  in  any  part  of 
the  county.  While  under  the  constitution  of 
1851  magisterial  districts  did  exist.  Justices 
were  elected  by  districts,  and  were  required  . 
to  reside  In  their  districts,  their  Jurisdiction  ! 
remained,  under  the  legislation  of  the  stati>. 
as  it  was  at  the  time  of  the  adoption  of  that 
constitutirn,  and  they  were  not  confined  to 
their  respective  districts  by  any  legislative 
act  Such  was  the  law  and  such  the  statu;* 
of  a  Justice  of  the  peace  at  the  time  of  the  or- 
ganization of  this  state. 

The  West  Virghila  constitution  of  1863  re- 
quired each  county  to  be  laid  off  Into  not  less 
than  S  nor  more  than  10  townships,  in  each 
of  which  a  Justice  of  the  peace  should  be 
elected  every  four  years,  and  in  some  an  ad- 
ditional Justice  might  be  elected;  it  depend- 
ing on  the  population  of  the  township.  Sec- 
tion 8  of  article  7  of  that  constitution  pro- 
vided that  "the  ctrll  Jurisdiction  of  a  Justice 
shall  extend  to  actions  of  assumpsit  debt  det- 
inue and  trover.  If  the  amount  claimed,  exdu- 
slve  of  interest,  does  not  exceed  f  100,  when 
the  defendant  resides,  or,  being  a  nonresident 
of  the  state,  is  found,  or  has  effects  or  estate 
within  his  township,  or  when  the  cause  of  ac- 
tion arose  therein;  but  any  other  Justice  rf 
the  same  county  may  issue  a  summons  to  the 
defendant  to  appear  before  the  Justice  of  the 
proper  township,  which  may  be  served  bj 
the  constalde  of  either  township."  Said  sec- 
tion further  provided  that  "the  legislature 
may  give  to  Justices  and  constables  such  ad- 
ditional civil  Juiisdictlrai  and  powers,  within 
their  respective  townships,  as  may  be  deemed 
expedient";  but  it  was  not  authorized  to  give 
them  any  clvU  Jurisdiction  outside  of  their 
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townships.  The  ccoistitution  Itself  made 
some  special  proTislons  hj  which  a  justice 
might  act  ontBlde  of  his  township.  Chapter 
50,  Code  1868,  enacted  by  the  legislature  in 
pursuance  of  these  constitutional  proyisions, 
confined  the  civil  Jurisdiction  of  a  Justice  to 
bis  township,  except  in  certain  Instances  in 
which  the  constitution  permitted  its  exercise 
beyond  the  limits  of  the  district  Section  1 
of  that  chapter  is  aa  follows:  "The  civil  ju- 
risdiction of  a  justice  shall  be  limited  to  the 
township  in  which  he  was  elected,  except  as 
hereinafter  provided."  Such  was  the  law  un- 
til the  adoption  of  our  present  constitution 
In  1872,  the  provisions  of  which,  relating  to 
Justices  of  the  peace,  have  been  quoted.  The 
first  legislation  under  this  constitution  re- 
specting Justices  of  the  peace  la  found  in  the 
Acts  of  1872-73,  Of  which  section  1,  c.  226, 
is  as  follows:  "The  Jurisdiction  of  Justices 
and  the  powers  and  duties  of  constables  shall 
extend  throughout  their  counties."  At  the 
session  of  1881,  chapter  226  of  the  Acts  of 
1872-73,  defining  the  Jurisdiction,  powers,  and 
duties  of  Justices  of  the  peace  and  constables, 
was  amended  and  re-enacted,  so  as  to  read 
substantially  as  the  law  is  now  found  in 
chapter  CO  of  the  Oode.  Of  that  chapter 
(chapter  50,  Code  186S)  the  law  as  It  stood 
under  the  old  constitution  of  1863  Is  the  basis. 
A  comparison  of  the  two  chapters  will  show 
this,  and  that  In  many  sections  they  are  near- 
ly Identical,  except  that  the  word  "township" 
is  stricken  out  of  the  chapter  in  the  Code  of 
1868  and  the  word  "county"  or  "district"  m- 
serted.  Section  1  extends  the  civil  Jurisdic- 
tion of  a  Justice  throughout  his  county,  where- 
as, the  same  section  in  the  Code  of  1868  limit- 
ed it  to  the  township  In  which  be  was  elect- 
ed. 

This  change  in  the  organic  and  statute  law 
of  the  state  argues,  it  must  be  admitted, 
that  there  waa  a  purpose  to  restore  to  the 
Justices  of  the  peace  the  jurisdiction  and 
pow»8  which  were  vested  in  them  at  the 
time  of  the  adoption  of  the  constitution  of 
1863.  It  must  also  be  remembered  that 
from  the  time  of  its  adoption,  until  amended 
in  1880,  the  present  constitution  required 
that  the  county  court  be  composed  of  a  pres- 
ident, to  be  elected,  and  two  justices  of  the 
peace,  except  In  cases  in  which  the  con- 
stitution required  the  presence  of  a  greater 
number.  In  all  cases  where  a  levy  of  the 
county  was  laid,  it  required  a  majority 
of  all  the  Justices  elected  in  the  county  to 
constitute  a  quorum  of  that  court  for  the 
transaction  of  that  business.  That  court 
was  a  Judicial  tribunal,  as  well  as  a  fiscal 
board.  This  pi-eserved  to  Justices  of  the 
peace  in  some  sense  the  character  and  status 
of  a  county  officer.  In  addition  to  this, 
there  are  some  decisions  by  the  courts  of 
other  states,  bearing  upon  the  question, 
which  do  not  conflict  with  the  position  tak- 
en by  the  plaintiff  in  error  here.  In  Ten- 
Bessee,  the  constitution  provided  that  there 
should  be  two  Justices  and  one  constable 


elected  in  each  district,  and  that  their 
Jursdictlon  should  be  coextensive  with  the 
county.  The  legislature  provided  that  every 
justice  should  designate  one  certain  day  in 
each  month  when  he  should  attend,  at  bis 
usual  place  of  residence  or  some  other 
convenient  place  in  his  district,  to  bear 
and  determine  all  matters  cognizable  be- 
fore him,  "provided,  always,  that  nothing 
herein  contained  shall  prevent  any  Jus- 
tice of  the  peace  from  trying  any  cause 
that  may  be  brought  before  him  at  any 
time  or  at  any  place  within  the  county." 
Under  this  state  of  the  law,  the  supreme 
court  held  that  a  justice  might  have  two 
ofiBces  in  separate  districts,  and  legally  ex- 
ercise his  Jurisdiction  to  try  cases  outside 
of  the  district  for  which  he  was  elected. 
Strain  v.  Hefley,  94  Tenn.  668,  30  S.  W.  747; 
State  V.  Springfield,  97  Tenn.  302,  37  S. 
W.  5.  In  Jones  v.  Church  of  the  Holy 
Trinity,  15  Neb.  81,  17  N.  W.  362,  the  court 
said:  "The  justice  of  the  peace,  although 
appointed  tor  Capitol  precinct,  where  he 
ought  to  have  held  his  ofilce,  had  Jurisdic- 
tion coextensive  with  the  limits  of  Lancas- 
ter county,  which  necessarily  covered  Mid- 
land precinct,  and,  but  for  the  policy  of 
the  law  reBi>ecting  the  convenience  of  suit- 
ors, witnesses,  and  others  having  business 
with  him,  could  doubtiess  perform  his  of- 
ficial duties  anywhere  therein.  The  holding 
of  his  office  or  place  of  business  within 
the  particular  precinct  for  which  the  Jus- 
tice is  elected  or  appointed,  so  long  as  he 
keeps  within  the  county,  is  not  a  matter 
res];>ecting  his  Jurisdiction,  but  one  of  pol- 
icy and  convenience  merely,  which  those 
Interested  therein  may  disregard.  If  the 
jurisdiction  of  a  Justice  of  the  peace  were 
confined  to  the  particular  precinct  for  which 
he  Is  elected,  it  would  doubtless  be  other- 
wise." There  are  numerous  cases  holding 
that  Justices  must  hold  their  courts  in  the 
political  division  for  which  they  were  elect- 
ed; but  most  of  them.  If  not  all,  are  cases 
in  which  the  Justices  were  expressly  requir- 
ed by  statute  to  reside  and  hold  their  courts 
there.  18  Am.  &  Bug.  Bnc.  Law  (2d  Ed.) 
3&  No  case  found  seems  to  confiict  with 
the  proposition  that  a  Justice  having  Juris- 
diction coextensive  with  his  county,  and  not 
expressly  required  by  law  to  hold  his  court 
in  the  district  of  his  residence,  may  hold 
it,  and  hear  and  determine  causes  in  any 
part  of  his  county. 

However,  all  this  is  not  conclusive  of  the 
question.  It  amounts  to  nothing  more  than 
argument  in  favor  of  the  contention  of  coun- 
sel for  the  plaintiff  In  error,  and  simply 
stands  In  opposition  to  the  reasons  assigned 
in  support  of  the  opposite  contention.  The 
question  has  Its  two  sides,  with  weighty 
considerations  supporting  both.  The  prop- 
er conclusion  is  not  susceptible  of  the  cer- 
tainty of  mathematical  demonstration.  The 
doubt  has  been  resolved  by  this  court  in 
the  case  of  Stanton-Belment  Co.   v.  Case, 
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and  to  hold  now  that  a  Justice  has  general 
jurisdiction  to  hear  and  determine  causes 
In  districts  other  than  that  for  which  he 
was  elected.  It  would  be  necessary  to  over- 
rule that  case.  In  addition  to  the  reasons 
assigned  against  such  Jurisdiction,  this  court 
is  confronted  with  the  principle  of  stare 
decisis.  Former  decisions  ought  not  to  be 
overruled  unless  clearly  wrong.  Another 
thing  which  suggests  itself  at  this  point  is 
that  the  words,  "before  me,  at  my  office  In 
the  district  of ,"  were  talien  from  sec- 
tion 26,  c.  50,  of  the  Code  of  1868,  except 
that,  where  the  word  "district"  now  appears, 
the  word  "township"  was  then  Inserted. 
Under  the  rule  of  construction  that  repeal- 
ed statutes  In  pari  materia  may  be  refer- 
red to,  and  the  definition,  meaning,  and 
construction  of  terms  therein  used  may 
be  applied  In  determining  the  meaning  of 
the  same  language  In  the  new  statute,  this 
fact  may  be  entitled  to  peculiar  weight  In 
determining  this  question. 

As  the  Justice  Is  required  to  limit  his 
trials  of  causes  generally  to  his  own  dla- 
trlct,— that  Is,  to  hold  bis  court  In  bis  own 
district,— It  follows,  from  the  principles  of 
law  relating  to  Jurisdiction  hereinbefore  ad- 
verted to^  that  Justice  Rogers  has  no  legal 
power  to  proceed  in  the  action  in  Union 
district  He  is  a  Justice  of  the  peace,  hav- 
ing Jurisdiction  of  the  class  of  cases  to 
which  the  one  in  question  belongs;  but  he 
has  no  Jurisdiction  of  that  particular  case, 
because  It  was  not  instituted  before  bim, 
and  is  not  to  be  tried  by  him,  at  a  place 
in  which  he  has  the  right  generally  to  try 
any  civil  case.  Moreover,  in  attempting  to 
exercise  his  powers  In  a  district  other  than 
the  one  for  which  he  was  elected,  he  la 
abusing  the  Judicial  power  and  Jurisdiction 
vested  in  him  by  law.  He  is  calling  upon 
suitors  to  attend  before  him  at  a  place  to 
which  he  has  no  right  nor  power  to  re- 
quire them  to  come,  and  is  attempting  to 
compel  them  to  do  so  by  the  process  of  the 
law.  As  we  have  seen,  the  writ  of  prohibi- 
tion lies  In  any  case  in  which  an  Inferior 
court  has  not  Jurisdiction  of  the  subject- 
matter  in  controversy,  or,  having  such  Ju- 
risdiction, exceeds  its  legitimate  powers.  It 
matters  not  in  such  cases  that  an  appeal 
might  lie  to  the  circuit  court  for  the  cor- 
rection of  the  unauthorized  act  of  the  Jus- 
tice as  a  mere  error  in  his  Judgment;  for 
section  1,  c.  110,  of  the  Code  of  1899,  says 
that  in  such  cases  "the  writ  of  prohibition 
shall  lie  as  a  matter  of  right,"  which  makes 
its  application  depend,  not  upon  the  dis- 
cretion of  the  court  or  the  Inadequacy  of 
the  ordinary  proceedings  for  the  correction 
of  error,  but  simply  upon  the  question  of 
the  want  of  Jurisdiction  or  the  doing  of 
some  act  In  excess  of  the  legitimate  powers 
of  the  Inferior  court. 

There  is,  therefore,  no  error  In  the  Judg- 
ment complained  of,  and  It  must  be  affirmed. 


ROBINSON  et  al.  t.  LOWE, 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  16,  1901.) 

PUBLIC    REWORDS  —  COPY  —  CBRTIFICATION  — 
DBBD     BY     ATTORNEY     IN     FACT— IN- 
STRUCTIONS—COLOR  OF  TITLE. 

1.  A  copy  of  grant  from  the  commonwealth 
of  Yirginfa,  cerufled  as  follows:  "Land  Office. 
Richmond.  The  foregoing  is  a  true  copy  from 
the  records.  G-iven  under  my  hand  and  sen) 
of  office  this  14th  day  of  September,  18S1.  J. 
M.  Broclceubrough,  Reg.  Land  Office.  [Seal]," 
is  sufficiently  attested  under  chapter  130,  Code, 
to  be  admitted  in  evidence  in  the  trial  of  an 
action  of  ejectment 

2.  So,  also,  a  copy  of  a  deed  from  the  records 
of  the  clerk's  office  of  the  county  court  of  W. 
county,  W.  Va^  attested  as  follows :  "A  copy. 
Teste:  H.  R.  Thompeon.  Clerk," — is  sufficient- 
ly attested  to  be  so  admitted  in  evidence  in 
such  action  under  said  chapter. 

3.  A  deed  executed  by  an  attorney  in  fact, 
purporting  to  convey  real  estate  with  general 
warranty  under  a  power  of  attorney  authoriz- 
ing only  a  quitclaim  deed,  has  the  effect  to  quit- 
claim on  the  part  of  the  principal,  although  he 
is  not  bound  by  the  warranty. 

4.  Wilson  V.  Braden,  36  S.  E.  867,  48  W. 
Va.  —  (Syl.,  pt  6),  approved. 

5.  An  instruction  which  singles  out  certain 
facts  and  makes  the  case  turn  on  them,  ignor- 
ing other  material  facts  in  the  case,  is  errone- 
ous. Price  V.  Railroad  Co.,  33  S.  E.  295,  46 
W.  Va.  538. 

6.  A  deed  or  writing  which  purports  to  con- 
vey described  land,  and  pass  a  title,  gives  color 
of  title,  no  matter  jn  what  its  invaUdity  may 
consist 

7.  Mere  color  of  title  is  valuable  only  so  far 
as  it  indicates  the  extent  of  the  claim  under  it. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court  Wetzel  county:  G. 
W.  B'arr,  Jndge. 

Action  by  S.  I.  Robinson  and  others 
against  John  M.  Lowe.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Reversed. 

Wiley  &  Keifer,  for  plaintiff  In  error.  E. 
B.  Snodgrass  and  T.  P.  JacolM,  for  defend- 
ants in  error. 

McWHORTER,  J.  This  Is  an  action  of 
ejectment  brought  by  S.  I.  Robinson  and 
others  in  the  circuit  court  of  Wetzel  county 
against  John  M.  Lowe  for  a  tract  of  13G 
acres  of  land.  The  plea  of  not  guilty  was 
entered  and  issue  Joined.  The  defendant 
then  upon  the  record  "disclaimed  any  inter- 
est In  the  land  In  controversy  in  this  action 
and  described  In  plaintiffs'  declaration,  ex- 
cept that  portion  of  said  land  which  Is 
bounded  by  the  Uue  lines  on  plat  in  this 
action,  and  which  lies  west  of  the  red  line 
nuinhig  from  a  W.  O.  at  No.  14,  S.  25,  W. 
108  poles,  to  a  Hy.  at  No.  15,  and  being  the 
eastern  boundary  of  the  Levi  M.  Lowe  flfty- 
acre  patent  and  designated  and  bounded  on 
the  plat  in  this  action  by  the  red  lines."  A 
Jury  was  duly  impaneled,  and,  after  hearing 
the  evidence  and  arguments  of  counsd.  re- 
turned their  verdict  for  the  plaintiffs  for  the 
promises  described  in  the  vei-dict  referrlnj 
to  a  map  marked  "Verdict  Map  X"  for  metea 
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and  boniMla  as  laid  down  In  their  verdict, 
being  part  of  the  land  described  in  the  sec- 
ond count  <^  the  declaration  in  the  case, 
and  aa  to  the  residue  of  the  lands  described 
in  said  second  count  they  found  for  the  de- 
fendant, when  the  defendant  moved  the 
coart  to  set  aside  the  verdict  of  the  Jury  as 
being  contrary  to  the  law  and  the  evidence, 
of  which  motion  the  conrt  took  time  to  con- 
sider. Afterwards,  on  the  2d  day  of  June, 
1000,  said  motion  "being  considered,  and  it 
appearing  that  the  defendant  by  his  dis- 
claimer ha«  disclaimed  title  to  that  portlmi 
of  land  [among  other  things]  found  by  said 
verdict  as  shown  on  the  verdict  plat,  mark- 
ed 'X,'  and  described:  Beginning  at  'A'  on 
said  plat;  thence  N.  28,  east  to  the  line  from 
No.  1  on  said  map  to  'L,'  and  thence  with 
said  line  to  'L';  thence  to  'M';  thence  to 
'N';  thence  to  'C;  and  thence  from  'O,'  up 
Fishing  creek,  to  'A';  and  said  defendant 
having  so  released  said  part  (among  other 
things)  and  having  claimed  no  title  thereto, 
and  the  plaintiffs  thereupon  not  desiring  any 
recovery  for  that  portion  of  the  land  in  con- 
troversy found  by  the  Jmry  and  above  de- 
scribed, on  account  of  the  said  disclaimer  of 
said  defendant,  said  plaintiff  doth  release 
frcHn  the  land  so  found  by  the  jury  the  above 
described  parcel  of  land,  and  does  not  claim 
to  recover  against  the  defoidant  in  this  ac- 
tion so  much  of  the  land  as  is  above  de- 
scribed; and  the  defendant  objects  and  ex- 
-cepts  to  the  action  of  the  court  in  permitting 
said  remitter  to  be  filed,  and  asks  that  his 
bill  of  exertions  may  be  signed,  sealed,  and 
saved  to  him,  which  is  accordingly  done." 
The  motlcm  to  set  aside  the  verdict  was  over- 
ruled, and  Jndgmmt  roidered  In  favor  of 
plaintiff  S.  I.  Boblnson  against  the  defend- 
ant John  M.  Lowe  for  the  land  and  prem- 
ises described  In  the  verdict,  exc^t  that 
portion  80  released  by  plaintiff.  The  defend- 
ant took  10  several  bills  of  exceptions  to 
varloms  ndlngs  of  the  court,  and  obtained  a 
writ  of  error  and  supersedeas,  assigning  as 
many  causes  of  error. 

The  first  assignment  is  that  the  court  or- 
«d  In  admitting  as  evidence  on  the  part  of 
the  plaintiff  a  paper  "purporting  to  be  a 
copy  of  a  patent  from  the  commonwealth  of 
Virginia  to  S.  I.  Boblnson  for  136  acres  of 
land,  to  which  there  is  no  certificate  what- 
ever introduced,  as  required  by  law.  There 
is  no  certificate  of  the  register  of  the  land 
office  of  the  commonwealth  of  Virginia 
showing  it  to  be  a  copy  as  required  by  law, 
and  it  was  not  in  proper  form  to  be  admitted 
as  evidence;  also,  the  habendum  of  said 
copy  Is  not  to  8.  I.  Robinson  but  to  8.  J. 
Robinson."  The  said  copy  of  patent  is  cet- 
titled  as  follows:  "Land  Office,  Richmond. 
The  fwegoing  is  a  true  copy  from  the  rec- 
ords. Given  under  my  hand  and  seal  of  of- 
fice this  14th  day  of  September,  1881. 
J.  M.  Brockenbrough,  Reg.  Land  Offlca 
[Seal.]"  Section  5,  c.  130,  Code,  provides 
that  "a  copy  of  any  record  or  paper  In  the 


clerk's  office  of  any  court,  or  in  the  office  of 
the  secretary  of  state,  treasurer,  or  auditor, 
or  in  the  (^ce  of  surveyor  of  lands  of  any 
county,  attested  by  the  officer  in  whose  office 
the  same  Is,  may  be  admitted  as  evidence  in 
lieu  of  the  original."  Sections  5a  and  6  rdate 
to  the  same  subject;  and  section  7  says: 
"The  provisions  In  the  preceding  sections 
contained  shall  apply  to  a  copy  of  the  clerk's 
office  of  any  court  in  the  state  of  Virginia, 
or  in  the  office  of  the  secretary  of  the  com- 
monwealth, treasurer,  register  of  the  land 
office,  or  either  auditor  or  any  surveyor  of 
lands  of  that  state,  attested  as  aforesaid." 
The  copy  Introduced  was  not  only  attested, 
but  was  certified  by  the  register  of  the  land 
office  of  Virginia.  As  to  the  objection  that 
the  name  In  the  habendum  of  the  patent  is 
"8.  J.,"  instead  of  "S.  I.,"  Robinson,  It  is 
quite  technical.  The  name  In  the  granting 
part  of  the  patent  Is  8.  I.  Robinson,  to  whom 
the  grant  is  made,  and  the  change  to  "J." 
in  the  baboidum  is  a  mere  "slip  of  the  pen," 
a  clerical  error;  and  it  cannot  be  presumed 
that  "8.  I.  Robinson"  in  the  granting  clause 
is  a  different  individual  from  "8.  J.  Robin- 
son" in  the  habendum.  The  clear  purpose 
was  that  it  be  held  to  him  to  whom  it  was 
granted. 

The  second  assignment  la  similar  to  the 
first.  In  that  It  is  claimed  to  be  error  to  ad- 
mit in  evidence  a  copy  of  a  deed  from  the 
records  of  the  clerk's  office  of  the  county 
court  of  Wetzel  county,  from  Jared  Maris, 
attorney  in  fact  for  T.  M.  Evart,  to  8.  M. 
Robinson  for  126  acres  of  land,  which  copies 
the  certificate  of  acknowledgment  and  the 
certificate  of  a  former  clerk  of  said  court 
admitting  the  same  to  record  in  bis  said  of- 
fice, and  attested  as  follows:  "A  copy. 
Teste:  H.  R.  Thmnpson,  Clerk."  It  is  ar- 
gued that  without  further  designation  it  can- 
not be  known  of  what  H.  R.  Thompson  is 
clerk,  but  the  attestation  is  almost  univer- 
sally used,  and  Is  recognized  as  sufficient 
by  the  section  of  chapter  130,  Code,  before 
quoted.  It  Is  claimed  that  the  attestation 
does  not  pretend  to  show  that  said  copies 
are  true  copies,  and  that  the  signature  re- 
quired by  law  is  wholly  wanting.  A  copy, 
to  be  such,  must  of  necessity  be  a  true  copy; 
otherwise,  It  Is  not  a  copy  at  all,  and  the 
clerk's  attestation  Is  sufficient. 

It  Is  further  Insisted  that  it  was  error  to 
permit  the  deed  from  Maris,  attorney  In  fact 
for  Bvart,  to  the  plaintiff  8.  M.  Robinson, 
for  the  126  acres  of  land,  to  go  before  the 
jury  as  evidence  of  even  cohut  of  title,  be- 
cause the  power  of  attorney  from  Bvart  to 
Maris  limits  and  defines  bis  authority  to 
make  only  quitclaim  deeds  for  so  much  and 
such  parts  of  the  HUlIard  tract  of  land  as 
he  might  deem  best  In  settling  claims,  etc., 
and  that  there  was  no  evidence  to  show 
whether  any  part  of  said  126  acres  was  the 
same  tract  of  13G  acres  patented  to  8.  I.  Rob- 
inson. The  power  of  attorney  only  author- 
ized, it  is  true,  the  attorney  in  tact  to  maka 
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quitclaim  deeds;  but  a  deed  of  general  'mir- 
ranty  carries  with  it  certainly  the  lesser 
power  of  quitclaim.  Wlille  the  principal 
would  not  be  bound  by  the  warranty,  it  cer- 
tainly "qnitclalms"  his  title.  There  was  no 
necessity  for  introducing  evidence  to  prove 
that  the  126  acres  conveyed  to  S.  M.  Robin- 
son is  the  same  as  the  136  acres  granted  by 
the  commonwealth  to  S.  I.  Robin8<»,  as  It  is 
distinctly  shown  on  the  face  of  the  deed. 
The  calls,  courses  and  distances,  are  iden- 
tical with  those  of  the  grant. 

The  next  assignment  is  to  the  same  effect 
with  reference  to  the  admission  as  evidence 
of  the  power  of  attorney  to  Jared  Maris, 
claiming  that  said  power  of  attorney  was 
not  pr(^)erly  certifled,  being  an  attested  copy 
from  the  records,  as  the  said  deed  was;  the 
attestation  being  held  sufficient. 

The  fourth  and  fifth  assignments  refer  to 
bills  of  exceptions  2  and  8,  which  include  all 
the  evidence  in  the  case,  by  permitting,  tn 
the  first  instance,  improper  evidence  to  go  to 
the  Jury  o\«  the  objections  oC  appellant, 
and,  in  the  second,  in  refusing  to  permit  cer- 
tain evidence  offered  In  his  behalf  to  go  to 
the  Jury,  "all  of  which  appears  in  the  rec- 
ord"; but  he  fails  to  point  out  the  particu- 
lars in  which  the  court  erred  and  upon  which 
be  especially  relies. 

The  sixth  assignment,  that  the  court 
erred  in  the  particulars  shown  by  bills  of 
exceptions  Nos.  4,  5,  6,  and  7,  by  giving  the 
instructions  to  the  Jury,  because  they  were 
not  relevant  to  the  case,  nor  based  upon 
the  facts  proved  in  the  case,  and  only  cal- 
culated to  mislead  the  Jury  to  the  prejudice 
of  appellant.  The  instruction  set  out  in 
bill  of  exceptions  No.  4  is  as  follows:  "If 
the  Jury  believe  from  the  evidence  that  8. 
I.  Robinson,  under  his  patent,  entered  upon 
the  land  embraced  therein  and  took  posses- 
sion of  the  same,  by  himself  or  his  tenant, 
then  he  was  in  the  possession  of  the  whole 
of  said  tract  of  land  not  actually  in  the 
possession  of  some  other  party;  and  If  you 
believe  that  such  possession  has  continued 
for  more  than  10  years  by  the  said  Robin- 
son or  his  tenants,  then  his  possession  un- 
der his  patent  gave  him  a  perfect  title  to 
the  laud  actually  in  his  possession,  notwith- 
standing you  may  believe  some  part  of  his 
survey  may  have  been  overlapped  by  an 
older  patent"  There  are  two  interlocks  in 
question  here,— one  on  the  creek,  at  what  is 
called  in  the  rec<»d  "the  island";  another 
where  the  gas  well  is,  where  it  is  claimed 
by  defendant  to  be  inside  of  the  50-acre 
grant.  The  island  interlock  is  clearly  shown 
to  have  been  for  16  or  18  years  prior  to  the 
Institution  of  this  action  in  the  actual  ad- 
verse possession  of  defendant,  Lowe,  who 
farmed  and  worked  it  all  that  time;  and 
there  Is  no  evidence  tending  to  show  that 
plaintiff  had  actual  possession  at  any  time 
of  any  part  of  the  island  interlock.  Lowe 
was  holding  under  a  deed  from  his  father, 
dated  some  24  years  after  the  date  of  the 


grant  under  which  plaintiff  was  holding,— 
the  latter  bearing  date  February  16,  1858; 
the  deed  from  Levi  M.  Lowe  to  defendant 
dated  June  5,  1882.  In  Wilson  v.  Braden. 
48  W.  Va.  196,  36  S.  B.  367,  It  te  held: 
"Where  there  Is  an  interlock  between  two 
tracts  of  land  claimed  under  different  titles, 
the  possession  under  the  Junior  claim  out- 
side the  Interlock  does  not  give  that  claim 
possession  of  the  interlock;  but,  if  the 
Junior  claimant  is  in  actual  possession  with- 
in the  Interlock,  he  has  possession  of  the 
whole  Interlock,  and  the  statute  of  limita- 
tions runs  in  his  favor  against  the  older 
title.  If  the  claimant  uuder  the  older  title, 
though  in  actual  possession  of  his  tract,  is 
not  In  actual  possession  inside  of  the  in- 
terlock." Garrett  v.  Ramsey.  26  W.  Va. 
345.  The  defendant,  Lowe,  being  in  the 
adverse  possession  of  the  island  interlock 
under  a  Junior  title,  the  instruction  was  bad 
as  to  that  Interlock,  and  should  not  have 
been  given.  It  is  claimed  by  appellee  that 
'•this  instruction  simply  tells  the  Jury  that 
Robinson's  possession  by  himself  or  by  his 
tenant  for  a  period  of  10  years  gave  him  a 
perfect  title  by  possession  to  the  extent  of 
the  limits  of  his  patent  calls,  and  regardless 
of  any  conflict  or  overlapping  of  adjacent 
patents."  The  instruction  would  not  be 
at  all  to  the  prejudice  of  the  defendant, 
and  would  be  proper  to  be  given.  If  no  ques- 
tions were  Involved  except  as  between  the 
plaintiff  and  older  patents;  but  under  the 
circumstances  of  this  case,  the  defendant 
holding,  as  be  was,  under  a  Junior  colorable 
title,  and  in  possession  thereunder  of  a  part 
of  the  "island  interlock,"  renders  the  in- 
struction misleading  and  improper. 

The  instructions  complained  of  in  bills  of 
exceptions  5  and  6,  respectively,  have  ref- 
erence to  the  location  of  the  lines  of  the  50- 
acre  patent  Issued  to  Levi  Lowe  and  in- 
troduced in  evidence  t^  defendant,  which  is 
dated  November  13,  1841,  and  are  as  fol- 
lows: "The  jury  is  instructed  that  a  wrfl- 
known  stream  or  water  course,  which  is 
called  for  in  a  title  paper,  controls  mere 
course  and  distance,"  and,  "The  Jury  is 
further  instructed  that  in  locating  the  Lowe 
50-acre  tract  they  may  take  into  consider- 
ation the  fact  that  the  beginning  comer  Is 
located  on  the  bank  of  BMshlng  creek,  and 
t)>at  the  comer  next  to  said  beginning  cor- 
ner is  also  located  on  the  bank  of  said 
creek,  and  they  must  locate  as  caUed  for 
in  the  title  papei-s,  reforing  thereto  both 
of  said  corners."  The  first  of  said  Instmc- 
tlons  Is  good  as  an  abstract  proposition  of 
law.  There  is  no  principle  better  settled: 
but  under  the  evidence  in  this  case  it  «s 
well  as  the  other  instruction,  may  be  mis- 
leading to  the  Jury.  The  beginning  comer 
mentioned  in  the  grant  to  Levi  Lowe  of  the 
50-acre  patent  is  "a  large  rock  in  the  north 
side  of  said  fork"  (referring  to  the  soutb 
fork  of  Fishing  creek);  and  "the  comer 
next  to  said  beginning  corner"   mentioned 
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In  the  second  of  said  instructions  Is  the  last 
corner  mentioned  before  reaching  the  be- 
ginning comer,  which  is  "a  white  oalc  on 
the  bank  of  the  creek."  The  evidence 
shows  that  said  white  oak,  as  laid  down 
by  the  red  lines  claimed  by  the  defend- 
ant as  the  true  lines  of  the  said  grant,  is 
about  160  feet  from  the  creek.  Whether 
that  is  a  comer  on  the  bank  of  the  creek  is 
a  matter  under  the  evidence  for  the  consid- 
eration of  the  Jury.  The  latter  of  said  in- 
structions assxunes  that  it  is  proven  that 
the  beginning  comer  of  the  50-acre  tract, 
as  set  out  In  the  patent,  is  on  the  creek 
bank,  while  the  theory  of  the  defendant  Is 
that  it  Is  not  on  the  ban^,  but  under  the 
bank.  The  language  of  the  patent  Is:  "Be- 
ginning at  a  large  rock  in  the  north  side  of 
the  fork."  The  evidence  Is  conflicting  as  to 
whether  the  true  beginning  comer  was 
found,  and  as  to  the  marks  on  the  rock;  the 
most  of  the  witnesses  testifying  that  the 
marks  consisted  of  three  hacks  which  had 
the  appearance  of  having  been  made  recent- 
ly. The  appellee  in  his  brief  says:  "The 
instruction  simply  tells  the  Jury  that  the 
two  <K)ntrolllng  comers  in  said  patent  are 
located  on  the  banks  of  Fishing  creek,  and 
that  they  must  be  guided  in  locating  the  50- 
acre  patent  by  referring  said  title  papers  to 
both  of  said  comers."  There  was  another 
cornw  to  the  50-acre  patent,  being  the 
hickory  at  the  end  of  the  line  S.  25,  W.  108 
poles,  which  Is  called  for  as  being  "on  a 
point"  and  marked  "15"  on  the  map,  which 
there  was  strong  evidence  tending  to  well 
establish,  while  the  eiort  of  the  appellee 
was  to  locate  that  comer  at  "i";  the  evidence 
concerning  which  corner  was  material,  and 
which  facts,  as  well  as  other  material  facts, 
were  ignored  In  the  Instruction,  singling  out 
the  particulars  mentioned  to  the  exclusion 
of  all  others.  In  Price  v.  Railroad  Co.,  46 
W.  Va.  538,  83  S.  B.  255  (Syl.  pt  2):  "An 
instruction  which  singles  out  certain  facts 
and  makes  the  case  turn  on  them,  ignoring 
other  material  facts  in  the  case,  is  errone- 
ona."  And,  besides,  the  court  was  not  war- 
ranted In  instructing  the  Jury  that  both  of 
said  corners  are  located  on  the  bank  of 
said  creek. 

The  Instraction  objected  to  In  seventh  bill 
of  exceptions  is  as  follows:  "The  Jury  is 
further  instructed  that  before  they  can  find 
for  the  defendant  as  to  the  land  in  contro- 
versy, of  which  he  claims  to  have  posses- 
sion, yon  must  believe  that  he  has  had  such 
I>osseB8ion  of  such  part  or  portion,  under 
color  or  claim  of  title,  adversely,  contin- 
uously, and  In  a  hostile  manner  for  more 
than  10  years  before  the  commencement  of 
this  action."  This  instruction  would  be 
good  as  far  as  the  interlock  at  the  island  is 
concerned,  but  Is  not  good  as  to  the  inter- 
lock at  the  gas  well.  If  the  50-acre  patent 
is  located  so  as  to  make  the  interlock 
claimed,  because  In  this  Interlock  the  plain- 
tiff, and  not  the  defendant,  is  the  party 


holding  under  the  Junior  grant.  Defend- 
ant's grantor,  Levi  Lowe,  was  the  patentee 
of  the  60  acres,  which  was  a  prior  patent 
to  that  of  plalBtlff;  and  as  to  the  50  acres 
defendant  did  not  claim  by  adverse  posses- 
sion, but  relied  upon  his  title  and  the  out- 
standing title  of  Levi  Lowe,  which  was  real- 
ly 17  years  older  than  plaintlfC's  title;  and 
the  adverse  possession  for  the  statutory  pe- 
riod was  not  necessary  to  defeat  plaintiff's 
recovery  of  the  interlock  in  case  said  inter- 
lock was  established,  involving  the  50-acre 
patent  of  Levi  Lowe  and  plaintiff's  patent 
of  136  acres. 

Plaintiff  in  error  insists  that  the  court 
erred  in  refusing  the  following  instmction, 
set  out  In  bill  of  exceptions  No.  8:  "The 
Jury  are  instmcted  that  a  deed  in  writing 
which  purports  to  convey  lands  by  metes 
and  boimds,  and  pass  a  title  thereto,  is 
color  of  title,  no  matter  In  what  Its  in- 
validity may  consist."  Defendant  In  error 
attempts  to  sustain  the  action  of  the  court 
in  refusing  this  Instruction,  because  he  says 
it  Is  a  mere  abstraction  and  propounds  a 
mere  moot  question,  and  It  does  not  point 
out  to  the  Jury  what  deed  was  referred  to 
or  Intended  to  be  referred  to.  When  the 
defendant  Introduced  the  deed  from  Levi 
Tjowe  for  the  130  acres,  the  plaintiff  ob- 
jected to  its  Introduction,  because  "It  was 
not  connected  with  the  commonwealth  of 
Virginia,"  which  objection  was  sustained, 
but  the  deed  "allowed  to  go  in  as  color  of 
title."  Defendant  wa£  claiming  title  only 
under  said  deed  at  the  island  interlock, 
which  deed  conveyed  by  metes  and  bounds 
the  lands  described  in  it;  and  it  went  to 
the  Jury  limited  in  Its  effect,  not  with  all 
the  force  of  good  title,  but  simply  as  color 
of  title.  Hutch.  Land  Titles,  S  392:  "A 
deed  or  writing  which  pmrports  to  convey 
described  land,  and  pass  a  title,  gives 
color  of  title,  no  matter  in  what  its  in- 
validity may  consist"  Adams  v.  Alkire, 
20  W.  Va.  480;  Cooey  v.  Porter,  22  W.  Va. 
121;  Jones  v.  Lemon,  26  W.  Va.  630;  Jack- 
son V.  Huntington,  5  Pet  402,  8  L.  Ed.  170; 
Shanks  v.  Lancaster,  5  Grat  110,  50  Am. 
Dec.  108;  Powell  v,  Harman,  2  Pet  241,  7 
L.  Ed.  411;  Core  v.  Faupel,  24  W.  Va.  238. 
The  instraction  should  have  been  given. 

The  Instruction  set  out  in  defendant's  bill 
of  exceptions  No.  9,  refused  by  the  court,  Is 
as  follows:  "The  court  Instructs  the  Jury 
that  the  fact  that  the  deed  from  L«vi  M.Lowe 
to  John  M.  Lowe  conveys  by  metes  and 
bounds  to  said  John  M.  Lowe  more  than  130 
acres  should  not  be  taken  into  conslderatioa 
by  you  in  determining  the  matters  in  contro- 
versy In  this  action."  This  instruction  was 
Improperly  refused.  Coal  Co.  v.  Howell,  36 
W.  Va.  489,  15  S.  B.  214  (Syl.  pt  8):  "The 
party's  right  of  ownership  or  claim  of  right 
extends  to  his  outside  boundary  lines,  and  is 
not  limited  by  the  number  of  acres  called 
for."  The  deed  for  the  130  acres  is  a  mere 
color  of  title,  and  admitted  in  evidence  only 
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jm  such.  Hutch.  Land  Titles,  §  293,  says: 
"It  Is  not  to  be  forgotten  that  mere  color  of 
title  Is  valuable  only  so  far  as  It  Indicates 
the  extent  of  the  disseisor's  claim."  Kge  t. 
Medlar,  82  Pa.  99.  "The  effect  of  color  of 
title  Is  to  define  the  extent  of  the  possession 
claimed."  Washburn  v.  Cutter,  17  Minn.  369 
(Gil.  346).  ▲  portion  of  the  land  contained 
In  the  deed  to  defendant  for  the  130  acres 
was  held  only  under  that  title  and  by  pos- 
session, and  the  jury  had  a  right  to  look  to 
the  extent  of  his  possession  and  to  Its  char- 
acter for  the  purpose  of  determining  the  true 
location  of  the  tract  described  In  said  deed. 
The  instruction  asked  by  the  defendant, 
contained  In  bill  of  exceptions  No.  10,  is  as 
follows:  "The  court  instructs  the  Jury  that 
the  burden  of  proof  rests  on  the  plaintiff  to 
«6tabll8h  the  boundaries  of  the  Levi  M.  Lowe 
50-acre  patent  where  he  (the  said  philntiff) 
claims  said  boundaries  to  be  by  a  preponder- 
ance of  the  evidence  in  this  case  before  he 
can  recover  any  part  of  land  lying  within 
the  red  lines  as  laid  down  on  the  plat  in  this 
action;  and  if  you  do  not  believe  that  the 
said  plaintiff  has  established  the  boundaries 
of  the  60  acres,  where  he  claims  the  bounda- 
ries are,  by  a  preponderance  of  the  evidence 
in  this  case,  you  must  find  for  the  defendant 
as  to  said  50-acre  patent"  This  Instruction 
under  the  evidence  In  the  case  was  properly 
refused.  The  plaintiff  is  required  to  locate 
the  exterior  boundaries  of  his  patent  for  136 
acres  of  land  before  he  can  recover,  but  he  is 
not  bound  to  locate  the  60-acre  patent  to 
Levi  M.  Lowe.  The  beginning  "comer  to 
Levi  M.  Lowe"  Is  but  one  mark  indicating 
the  location  of  the  136  acres.  A  survey  of 
the  tract  was  made,  and  other  comers.  If 
well-defined  and  ascertained,  any  one  of 
which,  when  established,  tends  as  well  to 
evidence  the  location  of  the  136  acres  as  the 
"corner  to  Levi  M.  Lowe."  Much  evidence 
was  taken  to  identify  the  boundaries  of  the 
tract  as  laid  down  In  the  patent  to  plaintiff. 
Whether  there  was  a  preponderance  of  evi- 
dence establishing  the  boundaries  was  for 
the  Jury.  While  the  corner  to  Levi  M.  Lowe  Is 
called  for,  plaintiff  Is  by  no  means  bound  to 
locate  the  50-acre  survey,  or  any  other  sur- 
vey that  might  be  called  for,  but  to  establish 
his  own,  by  testimony  Identifying  lines  and 
corners  made  in  the  surveying  of  the  land, 
and  by  his  possession  by  himself  or  tenant 
of  the  premises,  or  any  part  of  it.  To  make 
the  location  of  the  136  acres  of  plaintiff  de- 
pend entirely  upon  the  location  of  the  50- 
acre  patent,  when  there  are  other  material 
facts  tending  to  prove  the  location  of  the 
136  acres,  would  be  singling  out  certain  facts, 
to  the  exclusion  of  such  other  material  facts, 
and  would  bring  it  within  the  ruling  before 
cited  In  Price  v.  Railroad  Co.,  46  W.  Va.  538, 
33  8.  E.  265  (Syl.  pt  2).  Where  a  call  In  a 
deed  is  for  a  call  mentioned  in  another  deed, 
that  is  only  one  means  of  identifying  or  as- 
sisting to  identify  the  boundary  of  the  for- 
mer.    All  the  evidence  and  material  facts 


properly  admitted  in  evidence  tending  to 
identify  the  boundaries  of  the  survey  are  to 
be  considered  In  its  Identification,  and  the 
court  cannot  single  out  particular  facts 
however  material  and  forceful,  to  the  ex- 
clusion of  other  material  facts  properly 
shown  In  the  case.  The  instruction  in  ques- 
tion virtually  tells  the  jury  that,  unless  they 
believe  from  the  evidence  that  the  bounda- 
ries of  the  Levi  M.  Lowe  50-acre  patent  have 
been  identified  by  the  plaintiff  by  a  prepon- 
derance of  evidence,  they  must  find  for  the 
defendant  as  to  said  50  acres,  which  Is  In 
fact  not  In  controversy,  except  incidentally; 
and  such  Instruction  g^lves  undue  prominence 
to  the  location  of  the  Lowe  50-acre  patent  It 
is  the  business  of  the  defendant  Lowe,  to  lo- 
cate said  patent  If  he  would  be  benefited  by 
its  location,  and  whether  he  succeeded  by  his 
evidence  in  locating  on  the  red  lines  as  laid 
down  for  him  on  the  map  was  a  question  for 
the  jury. 

The  eighth  assignment  that  "the  court 
erred  in  entering  judgment  on  the  verdict  of 
the  jury,  when  said  verdict  found  for  de- 
fendant a  part  of  the  Interlock  at  the  place 
known  as  the  "Island,"  and  for  the  plaintiff 
as  to  the  residue  of  the  said  interlock,  be- 
cause the  evidence  clearly  showed  that  de- 
fendant had  held  the  hostile,  adverse,  opoi. 
notorious,  visible,  exclusive,  and  continuous 
possession  of  said  interlock  tinier  color  of 
title  at  least  for  a  period  of  16  years;,  and 
that  during  said  time  his  possession  was  nev- 
er questioned  or  Interrupted,  and  there  was  no 
conflicting  evidence  as  to  bis  said  posses- 
sion." The  defendant  In  error  seems  to  take 
the  position  that  because  the  defendant  en- 
tered a  disclaimer  as  to  a  part  of  the  136 
acres,  and  the  jury,  evidently  being  misled 
by  plaintiff's  evidence  proving  possession  of 
his  land  adjoining  the  Interlock  at  the  Island, 
found  for  plaintiff  that  to  which  be  proved 
his  possession,  but  as  to  which  disclaimer 
was  entered,  and  as  to  which  plaintiff  was 
permitted  by  the  court  over  the  objection  of 
the  defendant  to  enter  a  remitter,  the  court 
was  warranted  in  entering  judgment  for  the 
plaintiff  on  the  verdict  of  the  Jury  as  It  stood, 
excluding  the  land  described  in  the  remit- 
ter. Under  the  rulings  of  this  court  In  Wil- 
son V.  Braden,  supra,  and  cases  there  cited, 
the  court  erred  in  overruling  the  motion  to 
set  aside  the  verdict  and  entering  Judgment 
thereon,  Inclridlng,  as  it  did,  a  part  of  the  In- 
terlock at  the  island.  There  was  no  conflict- 
ing evidence  as  to  the  long-continued,  hostile, 
adverse  possession  of  the  defendant  to  a  part 
of  the  island  Interlock;  and,  the  Jury  having 
found  a  part  of  the  said  interlock  for  the  de- 
fendant he  was  undo:  the  authorities  cited 
entitled  to  the  whole  ot  It. 

The  ninth  assignment,  that  the  court  erred 
In  entering  Judgment  on  the  verdict  as  to  the 
Interlock  at  the  gas  well,  because  said  ver- 
dict as  to  said  Interlock  is  not  supported  by 
the  facts,  evidence,  nor  circumstances  of  the 
case  and  Is  clearly  and  plainly  contrary  to 
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the  law  and  erldenre  In  tbe  case.  Tlie 
questions  snbmltted  to  the  jury  for  their  con- 
sideration were  the  Identity  and  location  of 
tbe  claims  of  the  respective  parties,  the  pos- 
session of  the  parties,  the  ijossession  of  the 
50-acre  tract,  or  any  part  ci  It,  by  the  de- 
fendant as  well  as  the  acts  of  possession 
thereof  ot  the  plaintiff.  The  evidence  was 
conflicting,  especially  on  tbe  qnestlons  involv- 
ing the  location,  as  weU  of  the  50  acres  as 
the  136  acres. 

As  the  case  must  be  remanded  for  a  new 
trial,  and  the  matters  involred  in  this  assign- 
ment go  to  the  weight  of  the  evidence  on 
the  m«'lts  of  the  case.  It  Is  not  necessary 
now  and  here  to  consider  this  assignment 

The  Judgment  is  reversed,  the  verdict  set 
aside,  and  the  case  remanded  for  a  new 
trial. 


PORTEIR  V.  MAOK  et  aU 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  18.  1901.) 

MALICIOUS  PROSECUTION  —  DBOLARATION  — 
PROBABLB  CAOSB— CONSPIRACY— CIVIL  AC- 
TION^IUDOMBNT  —  RBS  JUDICATA  —  ABATE- 
MENT—PLEADING  —  KVIDBNCE  —  DIRBXJTINa 
VERDICT. 

1.  A  declaration  charging  a  conspiracy  to 
sacrifice  and  destroy  plaintiff's  property  and 
business  by  the  malicioas  use  of  judicial  pro- 
ceedings must  allege  that  such  proceedmgs 
were  instigated,  instituted,  and  prosecuted  to 
a  finality  by  the  defendants  without  probable 
cause. 

2.  There  can  be  no  conspiracy  to  do  that 
which  is  lawful  in  a  lawful  mauner. 

3.  The  malicious  doing  of  a  lawful  act  in  a 
lawful  manner  is  not  actionable. 

4.  If  a  person  agree  to  pay  the  debt  of  an- 
other to  a  third  party,  ana  either  pay  it  or  be 
in  condition  to  pay  it,  and,  having  control  of 
such  third  party's  debt,  willfully  ignoring  his 
obligation,  maliciously  institutes  judicial  pro- 
ceedings and  carries  them  through  to  a  finality 
in  such  third  party's  name  for  the  purpose  of 
sacrilidng  the  debtor's  property  and  destroy- 
ing his  business,  such  proceedings  are  without 
probable  cause,  and  render  such  person  liable 
to  an  action  for  malicious  prosecution.  If  there 
are  more  than  one  of  such  persons,  they  are 
liable  in  an  action  on  tbe  case  for  conspiracy 
in  tbe  unlawful  use  of  judicial  process. 

5.  If  a  person  who  has  assumed  to  pay  the 
debt  of  another  be  not  in  condition  for  any 
reason  to  do  so,  and  at  the  same  time  he  is 
the  agent  for  the  creditor,  aud  it  is  his  duty 
as  such  agent  to  collect  such  debt  off  of  the 
debtor,  his  performance  of  such  duty  by  legal 
proceedings  is  not  without  probable  cause,  and 
will  not  render  him  liable  to  a  suit  for  mali- 
cious prosecution,  although  the  debt,  interest, 
and  costs  may  be  recovered  from  him  in  an  ac- 
tion of  assumpsit  for  breach  of  his  contract. 

6.  It  is  unlawful  for  a  malicious  purpose  to 
institute  judicial  proceedings  without  probable 
cause. 

7.  The  common-law  actiou  of  conspiracy  is 
obsolete,  and  in  lieu  thereof  an  action  on  the 
case  in  the  nature  of  a  conspiracy  has  lieen 
Bubstituted. 

8.  In  such  action  the  grounds  or  gravamen 
tnereof,  whether  one  or  more,  must  be  set  out 
with  the  same  certainty  as  though  it  were  an 
action  against  a  siugle  defendant.  Conspiracy 
is  only  added  thereto  as  matter  of  aggravation 
or  jointure,  and  need  not  be  proven;  but  judg- 
ment may  be  had  against  one  defendant  and 
the  action  discontinued  us  to  the  others. 


0.  Where  the  damages  claimed  in  two  seth 
arate  actions,  to  wit,  assumpsit  and  malicious 
prosecution,  arise  or  result  from  the  same  acts 
of  abuse  or  unlawful  use  of  judicial  procedure, 
a  final  judgment  in  one  is  a  bar  to  the  further 
prosecution  of  the  other,  although  much  great- 
er damages  might  have  been  recovered  In  the 
latter  than  in  the  former.  Such  excess  of  dam- 
ages is  regarded  as  waived,  and  the  wrong 
fully  satisfied,  by  the  judgment  obtained  in 
the  former,  and  cannot  be  relitigated  In  the 
latter,  action. 

10.  An  action  for  malicious  prosecution,  sound- 
ing in  consequential  and  punitive  dama^^es,  al- 
though affecting  business  and  property,  is  such 
a  personal  action  as  does  not  survive  to  the 
personal  representative,  and  is  barred  by  the 
statute  of  limitations  after  one  year  from  the 
time  when  the  right  to  bring  the  same  first  ac- 
crued. 

11.  Where  two  separable  grounds  of  action  are 
included  in  the  same  declaration,  the  defendant 
may  file  separate  pleas  as  to  each  of  such 
grounds  of  action. 

12.  The  want  of  probable  cause  is  an  essen- 
tial averment  in  an  action  on  the  case  for 
malicious  prosecution,  the  proof  whereof  de- 
volves on  the  plaintiff. 

13.  To  sustain  such  averment  the  plaintiff 
must  show  such  a  state  of  facts  as  precludes 
a  reasonable  ground  of  belief  in  the  minds  of 
defendants,  warranting  them  to  institute  and 
maintain  in  good  faith  the  alleged  malicioas 
proceedings. 

14.  If  the  defendants,  being  men  of  ordinary 
prudence,  believed  in  good  faith,  from  their 
own  knowledge  or  understanding  of  the  facts 
and  circumstances,  or  from  information  re- 
ceived from  reliable  sources,  that  the  judicial 
proceedings  instituted  by  them  were  necessary 
and  justifiable,  they  cannot  be  held  liable,  al- 
though it  should  be  afterwards  made  to  appear, 
in  a  suit  for  that  purpose,  by  a  preponderance 
of  evidence,  that  such  proceedings  were  with- 
out just  foundation. 

15.  On  the  question  of  probable  cause,  the 
facts  and  circumstances,  Knowledge,  and  in- 
formation must  be  viewed  from  the  standpoint 
of  the  defendants,  and  not  that  of  the  plaintiff; 
and  if  they  in  good  faith,  being  men  of  ordi- 
nary prudence,  entertained  the  reasonable  be- 
lief that  it  was  their  duty  to  institute  and 
maintain  the  proceedings  complained  of,  they 
cannot  be  held  liable  therefor  In  an  action  on 
the  case  in  the  nature  of  a  conspiracy  for 
malicious  prosecution. 

16.  When  the  law,  as  applied  to  the  facta 
shown  in  evidence,  is  plainly  for  the  defend- 
ants, the  court  should  instruct  the  jury  to  re- 
turn a  verdict  accordingly. 

(Syllabus  by  the  Court.) 

Ejrror  to  circuit  court  Hancock  county; 
H.  C.  Hervey,  Judge. 

Action  by  John  Porter  against  John  M. 
Mack  and  another.  Judgment  for  plaintiff, 
and  defendant  Greenbcrry  B.  Boren  brings 
error.    Reversed. 

Caldwell  &  Caldwell,  Shiras  &  Dickey, 
D.  F.  Patterson,  and  Faulkner  &  Walker, 
toe  idaintiff  in  error.  W.  P.  Hubbard  and 
Henry  M.  Russel,  for  defendant  In  error. 

DENT,  J.  John  M.  Mack  and  Greenberry 
B.  Boren,  defendants,  feeling  aggrieved  by 
the  judgment  ot  the  circuit  court  of  Hancock 
county  against  them  In  favor  of  John  Por- 
ter for  the  sum  of  $18,333,  assign  354  rea- 
sons why  such  judgment  should  not  be  per- 
mitted to  stand. 

The  first  is  the  overruling  of  the  general 
demurrer  to  the  declaration:  that  Is  to  say. 
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admitting  Its  allegatlMis  to  be  true,  they 
fall  to  show  a  sufficient  cause  of  action 
against  defendants.  The  action  Is  trespass 
on  the  case  lu  the  nature  of  a  conspiracy 
to  destroy  plaintiff's  business.  The  con- 
spiracy must  be  to  do  some  unlawful  act 
for  the  purpose  of  maliciously  injuring  the 
plaintiff  In  person  or  property.  The  gist 
of  the  action  la  the  Injury  produced;  the 
gravamen,  the  unlawful  act  done  or  perform- 
ed for  the  purpose  of  affecting  the  injury. 
There  can  be  no  conspiracy  to  do  that  which 
Is  lawful,  although  It  be  done  maliciously 
and  operate  to  Injure  another  In  person  or 
property.  6  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
872,  875;  Oooley,  Torts,  93;  Jenkins  v.  Fow- 
ler, 24  Pa.  308;  Raycroft  v.  Tayntor,  68  Vt 
219,  35  Atl.  53.  33  L.  R.  A.  229,  54  Am.  St. 
Rep.  882;  Phelps  v.  Nowlen,  72  N.  Y.  39,  28 
Am.  Rep.  93;  Iron  Co.  v.  Uhler,  75  Pa.  467, 
15  Am.  Rep.  599.  Owing  to  its  rare  char- 
acter, the  law  regarding  this  kind  of  an  ac- 
tion has  not  been  well  defined,  and  the  de- 
cisions of  the  courts  have  produced  some 
confuslMi  In  regard  thereto.  The  principal 
authorities  maintain  that  the  common-law 
action  of  conspiracy  is  obsolete,  and  thai 
there  has  been  substituted  therefor  an  action 
on  the  case  in  the  nature  of  a  conspiracy; 
that  the  allegation  of  conspiracy  is  mere 
matter  of  aggravation,  and  need  not  be 
proven,  except  to  fix  the  liability  of  several 
defendants,  and  does  not  change  the  nature 
of  the  action  from  one  purely  on  the  case, 
subject  to  all  the  settled  rules  of .  such 
action.  Parker  y.  Huntington,  2  Gray,  124; 
Hutchlns  V.  Hutchlns,  7  HUl,  107;  Kimball 
V.  Harman.  34  Md.  407,  6  Am.  Rep.  340; 
Savin  ▼.  Roberts,  1  Ld.  Raym.  874;  City  of 
Boston  V.  Simmons,  150  Mass.  461,  23  N.  E. 
210.  6  L.  R.  A.  629,  15  Am.  St  Rep.  230; 
Laverty  v.  Vanarsdale,  65  Pa.  607;  Jag. 
Torts,  639;  Gooley.  Torts.  125.  It  is  also 
held  that  the  ground  of  action  must  be 
sufficient  Independent  of  the  charge  of  con- 
spiracy. Unless  it  is  good  as  a  separate 
ground  of  action  against  one  defendant,  it 
cannot  be  good  against  two  or  more.  Adler 
V,  Fen  ton,  24  How.  407,  10  U  Ed.  696; 
cases  before  cited. 

The  following  cases  to  some  extent  show 
an  unreliable  departure  from  the  forego- 
ing rules:  In  Griffith  t.  Ogle,  1  Bin.  175, 
it  is  said  that  "conspiracy  is  the  gist  of  the 
action."  This  is  directly  contradictory  to 
the  great  weight  of  authority.  6  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  873.  In  Van  Horn 
V.  Van  Horn,  52  N.  J.  Law,  284,  20  AU.  485, 
10  L.  R.  A.  184,  and  Id.,  53  N.  J.  Law,  514, 
21  Atl.  1069,  it  was  held  that  in  an  action 
on  the  case  In  the  nature  of  ccmspiracy  to 
drive  the  plaintiff  out  of  business  by  defa- 
mation, it  was  not  necessary  to  set  out  the 
words  spoken  or  the  libelous  matter  publish- 
ed, as  the  action  was  not  one  of  slander 
(and  the  court  might  have  added,  also,  of 
libel).  But  how,  under  such  a  declaration, 
could  the  plaintiff  possibly  recover  against 


one  of  the  defendants?  and,  it  he  could 
not  recover  against  one  separately,  be  conld 
not  recover  against  all  combined.  In  short 
the  declaration  must  leaving  out  the  con- 
spiracy charged,  make  a  good  case  against 
one  of  the  defendants,  and.  If  it  be  not 
good  against  one.  It  is  not  good  against  all. 
Hence  the  ground  or  gravamen  of  the  ac- 
tion, whether  single  or  several,  must  be 
set  out  with  the  same  certainty  as  In  an 
action  against  a  single  defendant  for  the 
same  character  of  action,  whether  it  be  libel, 
slander,  assault  and  battery,  malicious  pros- 
ecution, or  false  Imprisonment;  for  the  Judg- 
ment may  be  against  the  single  defendant 
without  proof  of  the  conspiracy.  The  na- 
ture of  an  action  cannot  be  changed  by  sim- 
ply alleging  a  conspiracy,  which  need  not 
be  proven,  except  as  mere  matter  of  ag- 
gravation or  to  extend  the  liability  tberefor 
to  other  defendants.  An  action  of  slander 
cannot  be  maintained  against  two  defend- 
ants; for  each  is  severally  liable  for  the 
words  spoken  by  him.  Yet  where  two  or 
more  persons  conspire  to  ruin  another  by 
slanderous  utterances,  they  may  be  Joined  In 
the  same  action.  But  it  is  necessary  to 
set  out  the  words  uttered  to  hold  either 
of  them  liable  separately,  and  the  conspiracy 
must  be  proven  to  hold  them  liable  Jointly. 
They  cannot  all  be  held  liable  separately; 
for  thereby  the  nature  of  an  action  of  slan- 
der could  be  changed  by  merely  alleging  a 
conspiracy  not  to  be  proven,  so  that  a  dozen 
different  slanders  by  a  dozen  different  per- 
sons could  be  prosecuted  to  final  separate 
Judgments  In  the  same  suit  In  Buch  a  Joint 
action.  If  the  plaintiff  fail  to  prove  a  con- 
spiracy, he  can  only  have  Judgment  against 
a  single  defendant,  although  he  may  con- 
vict the  others  of  having  made  slanderous 
utterances  against  him.  They  cannot  be 
held  liable  in  a  Joint  action  for  their  sev- 
eral slanderous  utterances.  But  Judgment 
may  be  had  against  the  one  most  guilty  ac- 
cording to  the  allegations  and  proofs,  and  a 
nolle  prosequi  or  discontinuance  entered  as 
to  the  others.     13  Enc.  Pi.  &  Prac.  30. 

There  are  numerous  other  cases  which 
show  the  same  illogical  consideration  as  the 
foregoing.  These  are  sufficient  however,  to 
illustrate  the  true  rules  governing  a  case  of 
this  nature:  First  that  it  is  an  action  on 
the  case;  second,  that  the  consph-acy  la  mat- 
ter of  aggravation,  and  need  not  be  proven, 
except  to  establish  the  guilty  participation 
of  more  than  one  of  the  defendants;  third, 
that  the  gravamen  or  grounds  of  action 
must  be  set  forth  with  the  same  partic- 
ularity as  though  the  action  were  against 
a  single  defendant;  fourth,  it  most  show 
unlawful  conduct  on  the  part  of  defmd- 
ants,  or  some  one  of  them;  fifth.  Judgment 
may  be  entered  against  a  single  defendant 
though  the  conspiracy  charged  be  not  prov- 
en, but  it  cannot  be  entered  against  Joint 
defendants  without  such  proof.  Matters 
that  do  not  present  a  sufficient  ground  of 
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action  may  be  Included  In  the  declaration 
as  matters  of  aggravation  or  proof  of  malice. 
There  may  be  several  grounds  of  action  In- 
cluded In  the  same  declaration;  but,  to  be 
sufficient  in  character  as  such,  they  must 
be  set  out  with  the  same,  particularity  as 
though  they  were  contained  in  separate 
declarations.  In  short,  they  must  each  fur- 
nish a  sufficient  ground  for  Judgment  against 
a  single  defendant.  In  Fennsylrania  and 
Massachusetts,  and  probaMy  some  other 
states,  in  a  charge  for  slander,  it  is  held 
unnecessary  to  set  out  the  exact  words,— the 
substance  being  deemed  sufflcient;  bnt  In 
this  state  the  words  spoken  must  be  set  out, 
and  not  their  substance.  18  Am.  &  Eng. 
Enc.  PI.  &  I>rac.  46.  This  may  account  to 
some  extent  for  the  different  holdings  in 
regard  to  the  action  on  the  case  In  the  oar 
ture  of  a  conspiracy.  The  declaration  In 
the  present  case  appears  to  be  predicated 
on  two  grounds  of  action,  to  wit,  defama- 
tion and  malicious  prosecution  or  unlawful 
use  of  judicial  process.  The  defamation, 
however,  is  not  sufficiently  averred  to  jus- 
tify a  Judgment  against  either  of  the  de- 
fendants; for  It  nowhere  shows  which  one 
of  the  defendants  uttered  or  published  the 
words  charged.  As  a  declaration  for  slan- 
der. It  would  be  demurrable;  for  two  per- 
sons cannot  be  charged  with  the  utterance 
of  the  same  words  at  the  same  time  and 
place,  or  held  liable  for  the  same  slander. 
Yet  in  an  action  on  the  case  in  the  nature 
of  a  conspiracy,  the  defendants  may  be  char- 
ged with  uttering  the  same  words  separate- 
ly for  the  common  purpose  of  carrying  out 
a  conspiracy  to  destroy  the  plaintiff's  rep- 
utation and  business,  and,  If  the  conspiracy 
is  established,  they  become  equally  liable 
for  the  resulting  damages.  The  defendants 
have  the  right  to  be  informed  as  to  which 
of  them  uttered  the  words  charged,  for  the 
purposes  of  defense;  for  judgment  may  be 
given  against  the  guilty  one,  without  regard 
to  the  conspiracy.  The  defamation  alleged, 
not  being  sufficient  as  a  ground  of  action, 
but  being  demurrable  as  such,  there  being 
another  ground  of  acticm,  can  be  considered 
as  tending  to  show  malice  or  conspiracy  In 
aggravation  of  damages. 

The  main  ground  of  action,  as  appears  In 
this  case,  Is  the  malicious  use  of  judicial 
proceedings,  and  is  set  out  In  the  amended 
declaration  In  these  words:  "And  caused 
MactE  Manufacturing  Company,  a  corpora- 
tion, whereof  the  said  Mack  was  president 
and  the  said  Boren  secretary,  to  commence 
an  action  against  the  plaintiff  upon  a  cause 
of  action  which  said  defendants  had  under- 
taken to  pay  and  satisfy,  and  caused  the 
said  Mack  Manufacturing  Company  to  pro- 
ceed to  Judgment  In  said  action  for  a  large 
amount,  to  wit,  the  amount  of  $15,000,  and 
to  cause  an  execution  for  the  amount  of  the 
said  Judgment  to  be  levied  upon  the  per- 
sonal property  of  the  plaintiff  employed  by 
bim  In  his  said  business,  and  also  caused 


the  said  Mack  Manufacturing  Company  to 
institute  a  chancery  suit  for  the  enforce- 
ment of  the  lien  of  such  judgment  upon  the 
real  estate  of  the  plaintiff,  occupied  and 
used  by  him  In  bis  said  business,  in  which 
chancery  suit  a  receiver  of  such  real  estate 
was  appointed  at  the  instance  of  the  said 
defendants,  and  the  plaintiff  was  deprived 
of  the  possession  of  said  real  estate,  and  in 
the  said  chancery  proceedings  the  defend- 
ants caused  other  creditors  of  the  plaintiff 
to  be  made  parties,  and  compelled  them  to 
prosecute  and  press  their  respective  claims 
against  the  plaintiff,  and  by  means  of  said 
execution  and  of  the  proceedings  in  chan- 
cery caused  certain  property,  real  and  per- 
sonal, of  the  plaintiff,  to  be  sold  at  forced 
sale,  and  at  a  time  of  great  financial  de- 
pression, and  at  ruinous  and  inadequate 
prices,— that  is  to  say,  the  property,  real  and 
personal,  of  the  plaintiff,  used  and  employed 
by  him  In  his  said  business  as  aforesaid,  and 
which  was  of  the  value  of  975,000,  to  be  sold 
tot  the  sum  of  (26,000;  certain  other  real  es- 
tate of  the  plaintiff,  known  as  the  'King's 
Creek  Property,'  of  the  value  of  $4,000,  to  be 
sold  for  the  sum  of  $825;  certain  other  real 
estate  of  the  plaintiff,  being  a  lot  on  Ridge 
avenue  In  the  tovra  of  New  Cumberland,  of 
the  value  of  $1,000,  to  be  sold  for  the  sum 
of  $405;  certain  other  real  estate  of  the 
plaintiff  in  the  town  of  New  Cumberland, 
known  as  "parcels  C,  A,  and  B,'  of  the  voi- 
ue,  respectively,  of  $800,  $500,  and  $275,  to 
be  sold  for  the  sums,  respectively,  of  $181, 
$200,  and  $12.50,-80  that  the  proceeds 
thereof  fell  short  of  paying  the  plaintifTs 
indebtedness,  and  thereby  wholly  ruined 
and  destroyed  his  business  aforesaid,  and 
deprived  the  plaintiff  of  the  rents  and  prof- 
its he  had  theretofore  derived  from  the  said 
property  and  business,  and  might  well  hope 
thereafter  to  derive  from  the  same,  and  al- 
so caused  certain  other  creditors  of  the 
plaintiff,  whose  claims  against  him  were  se- 
cured by  mortgage  deeds  of  trust  upon  cer- 
tain other  real  estate  of  plaintiff,  to  enforce 
said  deeds  of  trust  and  put  to  sale  the  last- 
mentioned  real  estate,  and  to  sell  the  same 
at  a  time  of  great  financial  depression  and 
at  ruinous  and  inadequate  prices,— that  is 
to  say,  certain  real  estate  of  the  plaintiff  in 
the  town  of  New  Cumberland,  on  which 
were  eight  slate-roof  houses,  and  of  the 
value  of  $8,000,  for  the  sum  of  $5,000,  and 
25  town  lots  of  the  plaintiff  in  the  town  of 
New  Cumberland,  of  the  value  of  $13,100, 
for  the  sum  of  $5,000,— and  also  caused  cer- 
tain other  creditors  of  the  plaintiff,  whose 
claims  against  him  were  secured  by  the 
pledge  of  certain  shares  of  stock  of  the 
Mack  Manufacturing  Company,  owned  by 
said  plaintiff,  to  put  said  shares  of  stock 
to  sale,  and  to  sell  the  same,  at  a  time  of 
great  financial  depression  and  at  ruinous 
and  Inadequate  prices,- that  is  to  say,  130 
shares  of  said  stock,  of  the  value  of  $18,- 
000,  for  the  sum  of  $2,(>00,— and  but  for  the 
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premises,  and  for  the  grierances  commit- 
ted by  tbe  defendants  as  aforesaid,  tlie 
creditors  of  the  plaintiff  would  not  hare  as- 
serted their  claims  against  him  or  have 
commenced  actions  against  him,  and  the 
plaintiff  would  have  been  permitted  to  re- 
main in  possession  of  the  property,  real  and 
personal,  owned  by  him  as  aforesaid,  and 
would  have  been  allowed  to  carry  on  his 
buaiuess  and  obtain  therefrom  great  gains 
and  profits  as  aforesaid;  and  the  defend- 
ants, in  committing  the  grievances  afore- 
said, well  knew  the  premises,  and  especial^ 
ly  did  they  well  know  that  they  were  iMund 
to  pay  and  satisfy  the  claim  held  by  the 
said  Mack  Manufacturing  Company,  and  to 
prevent  any  action  thereon  being  brought 
against  the  plaintiff."  This,  In  short,  is  in- 
tended to  be  a  charge  that  the  defendants 
maliciously  conspired  to  cause  the  unlawful 
use  of  Judicial  proceedings  to,  and  did, 
force  the  plaintiff's  property  to  sale  at 
great  sacrifice,  to  the  loss  and  destruction 
of  his  business.  It  is  an  action  on  the  case 
for  a  malicious  prosecution  in  the  nature  of 
a  conspiracy,  and  to  make  the  declaration 
good  it  must  contain  all  the  essential  ele- 
ments of  such  action  including  both  malice 
and  want  of  probable  cause,  as  showing 
the  unlawfulness  of  the  act  charged  to  have 
been  done. 

The  Mack  Manufacturing  Company,  hav- 
ing a  Just  claim  against  Jolm  Porter,  had 
the  lawful  right  by  Judicial  proceedings  to 
enforce  payment  of  such  claim  out  of  Por- 
ter's property,  even  though  thereby  it  de- 
stroyed his  business;  and  the  defendants, 
being  executive  oBicers  of  such  company, 
were  in  duty  bound  to  enforce  the  payment 
of  such  claim  for  the  benefit  of  the  com- 
pany, and  before  they  can  be  held  liable  It 
must  be  shown  that  they  were  guilty  of 
some  unlawful  act  toward  the  plaintiff,  and 
not  a  mere  breach  of  a  duty  they  owed  him. 
The  declaration  seeks  to  meet  this  require- 
ment by  alleging  that  they  had  agreed  to 
pay  off  this  claim  to  the  company,  and  re- 
lieve plaintiff,  which  they  well  knew,  and 
that  they  were  bound  by  doing  so  to  pre- 
vent any  action  being  brought  against 
plaintiff.  This  averment  amounts  to  an  al- 
legation of  a  mere  breach  of  duty  on  their 
part,  and  not  to  the  doing  of  something  un- 
lawful. Toward  the  company  they  owed  the 
duty  to  collect  the  debt.  Toward  Porter 
they  owed  the  duty  to  pay  It.  The  neglect 
of  the  latter  duty  is  not  a  Justification  on 
their  part  for  neglect  of  the  former;  but 
If  tiiey  neglected  the  latter  and  discharged 
the  former,  as  they  were  bound  to,  in  case 
of  such  neglect  plaintiff's  remedy  was  to 
sue  for  the  breach  of  such  duty  and  recover 
back  the  money  paid  by  him  by  reason 
thereof,  including  interest  and  costs.  To 
make  this  action  maintainable  there  must 
be  something  more  added  to  it  to  show 
that  defendants,  in  carrying  on  the  legal 
proceedings,  were  acting,  not  only  malicious- 


ly, but  unlawfully;  that  to,  they  were  pro- 
ceeding withont  probable  cause  for  so  do- 
ing. The  fact  that  plaintiffs  had  agreed, 
and  knew  that  they  had  agreed,  to  pay  this 
debt,  is  not  sufficient  to  show  a  want  of 
probable  cause; .  for  they  might  have  not 
been  of  ability  for  some  reason  to  pay  the 
debt,  and  yet  the  Mack  Company  was  enti- 
tled to  have  its  money  from  Porter.  If 
this  action  would  lie  in  such  a  case,  then 
every  surety  who  is  compelled  to  pay  the 
debt  of  his  principal  by  reason  of  his  de- 
fault would  have  the  right  to  sue  such  prin- 
cipal for  malicious  prosecution,  and.  If  there 
were  two  principals  or  prior  indorsers.  Join 
them  in  an  action  of  conspiracy  tor  mali- 
cious prosecution.  6  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  875.  Therefore,  to  maintain  this 
action,  the  plaintiff  must  allege,  not  only 
that  the  defendants  knowingly  agreed  to 
pay  the  debt  to  the  company,  but  also  that 
they  either  did  pay  it  or  were  In  such  finan- 
cial condition  as  to  make  their  promise 
equivalent  to  payment,  and  that  there  was 
no  probable  cause,  so  far  as  the  defendants 
were  concerned,  for  the  Judicial  proceed- 
ings against  the  plaintiff;  for,  if  there  was 
a  probable  cause  for  such  proceedings,  this 
action  is  not  maintainable,  it  matters  not 
of  how  many  breaches  of  duty  the  defend- 
ants may  have  been  guilty.  Where  there  is 
absence  of  probable  cause,  the  use  of  Ju- 
dicial process  becomes  malicious  and  unlaw- 
fuL 

If  the  defendants  had  performed  their  con- 
tract with  plaintiff,  or  were  without  reason- 
able excuse  for  its  nonperformance,  then  as 
to  them  the  Judicial  proceedings  instigated 
by  them  against  plaintiff  were  without  prob- 
able cause,  and  the  defendants,  acting  mali- 
ciously, were  liable  for  all  damages  occasion- 
ed thereby  to  plaintiff  in  person  or  property, 
and  also  punitive  damages.  If  defendants 
acted  on  probable  cause,  they  are  not  liable. 
14  Am.  &  Eng.  Enc.  Law,  35,  46,  63.  72; 
Glen  Jean,  L.  L.  &  D.  R.  Co.  v.  Kanawha, 
G.  J.  &  B.  B.  Co.  (W.  Va.)  35  S.  E.  078; 
Tavenner  v.  Morehead,  41  W.  Va.  116,  21  S. 
E.  673;  Brady  v.  Stiltner,  40  W.  Va.  289,  21 
8.  B.  720;  Hale  v.  Boylen,  22  W.  Va.  234; 
Vinal  V.  Core,  18  W.  Va.  1.  Hence  It  is 
necessary  for  the  declaration  to  either  con- 
tain an  allegation  of  the  want  ot  probable 
cause  or  equivalent  declaration.  This  decla- 
ration does  neither;  for  the  allegations  that 
the  defendants  "well  knew  that  they  were 
bound  to  pay  and  satisfy  the  claim  held  by 
the  said  Mack  Manufacturing  Company,  and 
to  prevent  any  action  thereon  being  brought 
against  them,"  are  not  equivalent  to  the  al- 
legation of  want  of  probable  cause,  for  tlie 
defendants  might  have  known  all  this,  and 
might  have  so  obligated  themselves,  and  yet 
they  might  not  either  have  fulfilled  their  ob- 
ligation or  been  in  condition  to  do  so,  and  In 
the  latter  event  it  would  have  been  their  duty 
as  ofllcers  of  the  company  to  have  enforced 
the  payment  of  the  claim  for  the  benefit  of 
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the  company  out  of  the  plaintiff's  property, 
even  to  tbe  defltruction  of  his  business,  If 
necessary.  Under  the  rules  of  practice  in 
this  state,  It  Is  absolutely  necessary  to  allege 
and  prove  the  want  of  probable  cause.  In 
the  case  of  Burkhart  t.  Jennings,  2  W.  Va. 
242,  It  is  held:  "It  Is  essential  to  allege  hi 
the  declaration  that  it  was  sued  out  mali- 
ciously and  without  probable  cause."  Speng- 
ier  V.  Davy,  15  Grat.  381;  Klrtley  v.  Deck, 
2  Munf.  10,  6  Am.  Dec.  445;  Ellis  v.  Thil- 
man,  3  Call,  3;  Young  v.  Gregory,  3  Call,  440, 
2  Am.  Dec.  R66.  "Probable  cause"  is  de- 
fined to  be  a  belief  by  tbe  prosecntor  in  tbe 
existence  of  facts  and  circumstances  Justify- 
ing him,  as  a  man  of  ordinary  caution,  pru- 
dence, and  Judgment,  to  institute  and  main- 
tain the  legal  proceedings  complained  of.  If 
he  acts  without  such  probable  cause,  his  ac- 
tion is  unlawful  and  malicious.  If  he  acts 
on  such  probable  cause,  the  law  Justifies  him, 
and  he  cannot  be  subjected  to  a  suit  for  dam- 
ages by  reason  thereof.  The  declaration  be- 
ing vulnerable  in  this  very  material  require- 
ment, the  demurrer  thereto  should  have  been 
sustained. 

Notwithstanding  the  defectiveness  of  the 
declaration,  the  defendants  Insist  tliat  tbe 
court  should  proceed  to  consider  the  353  other 
enon  assigned,  until  at  least,  if  possible,  one 
can  be  found  tiiat  is  a  complete  bar  to  the 
suit  This  is  a  case  that  is  entirely  too  much 
litigated.  When  Greek  meets  Greek,  then 
comes  the  tug  of  war.  Sparks,  feathers,  and 
dust  are  made  to  fly;  but  little  blood  is  shed, 
and  from  a  vast  amount  of  escaping  steam 
the  court  must  distill  the  true  elixir  of  the 
law.  "It  was  a  glorious  victory."  The  first 
plea  offered  was  the  plea  of  res  adjndlcata, 
or  former  recovery.  By  the  malicious  use  of 
Judicial  process,  as  charged  In  the  declara- 
tion, the  defendants  indirectly  and  unjustly 
caused  the  plaintiff  to  pay  by  Judgment, 
chancery  proceedings,  and  the  side  of  his 
property,  the  sum  of  ^10,443.60,  being  the 
Stewart  and  Silver  liens,  including  interest 
He  thereupon  instituted  an  action  of  assump- 
sit and  recovered  the  same  back  from  them, 
on  the  implied  promise  of  money  laid  out 
and  depended  for  their  benefit  in  paying  off  a 
claim  that  they  agreed  to,  did,  or  should  have 
paid.  They  set  up  this  recovery  in  bar  of 
the  present  suit  The  breach  of  the  original 
contract  existing  between  the  plaintiff  and 
defendants,  while  the  remote  cause  of  both 
suits,  is  not  the  real  cause  of  action  in  ei- 
ther; and  reliance  on  this  as  the  cause  of 
action  in  both  suits,  when  It  was  not,  has 
almost  misled  the  court  into  a  wrong  con- 
stmctlon  of  law.  Tbe  real  cause  of  action  in 
both  snlts  was  not  the  breach  of  the  con- 
tract, but  it  was  the  damages  occasioned  by 
the  malicious  use  of  Judicial  process  by  which 
plaintiff's  property  was  wrongfully  forced  to 
sale,  and  he  suffered  direct  damages  in  hav- 
ing the  proceeds  thereof,  to  the  amount  of 
^10,443.60,  applied  for  defendants'  benefit,  and 
suffered   Indirect  or   consequential  damages 


in  the  sacrifice  of  his  property  and  the  loss 
of  his  business.  The  whole  claim  of  dam- 
ages asserted  by  plaintiff  in  both  of  his  suits 
grew  out  of  the  Judicial  proceedings  alleged 
to  have  been  instituted  and  prosecuted  by  de-- 
fendauts  in  the  name  of  the  Mack  Manufac- 
turing Company.  In  the  action  of  assump- 
sit, all  the  plaintiff  had  to  show  was  that  bis 
property  was  seized  and  applied  to  the  pay- 
ment of  a  debt  that  defendants  bad  obligat- 
ed themselves  to  pay;  and  in  the  present 
suit  be  is  only  required  to  show  tbe  same 
state  of  facts,  with  the  addition  of  the  want 
of  probable  cause  and  the  consequential  dam- 
ages suffered  by  him.  In  the  action  of  as- 
sumpsit being  on  implied  promises,  he  could 
not  recover  consequential  damag^es,  compen- 
satory or  punitive.  But  in  the  present  ac- 
tion, had  he  instituted  it  first  he  could,  if 
able  to  establish  the  want  of  probable  cause, 
have  recovered  both  his  direct  and  indirect 
damages.  The  law  seems  to  be  well  settied 
tbat  when  a  person  has  a  cause  of  action 
which  he  may  assert  by  an  action  ex  con- 
tractu for  the  direct  damages  or  ex  delicto 
for  both  tbe  direct  and  indirect  damages,  if 
he  selects  the  former,  he  waives  the  latter, 
including  all  claim  for  indirect  damages. 
Both  actions  are  regarded  as  for  the  same 
wrong,  of  which  he  can  have  but  a  single 
satisfaction,  though  it  in  no  wise  compensate 
him  for  the  damages  sustained.  21  Am.  & 
Kng.  Enc.  Law,  237,  note  1;  Webb,  PoL 
Torts,  658;  Kendall  v.  Stokes,  8  How.  87, 
11  li.  Ed.  606;  Norton  v.  Doherty,  3  Gray, 
372,  63  Am.  Dec.  758;  Ware  v.  Perclval,  Gl 
Me.  391,  14  Am.  Rep.  565;  Newby  v.  Cald- 
well, 64  Iowa,  102,  6  N.  W.  154;  Wagner  v. 
Wagner,  36  Minn.  239.  30  N.  W.  766;  Thomp- 
son V.  Myrlck,  24  Minn.  12;  Whitney's  Adm'r 
v.  Town  of  Clarendon,  18  Vt.  258,  46  Am. 
Dec.  150;   Smith  v.  Way,  9  Allen,  473. 

Defendant's  next  plea  in  bar  is  the  statute 
of  limitations.  If  the  slanderous  charges 
had  been  well  declared  on  as  a  ground  of  tbe 
action,  there  is  no  question  but  that  the  stat- 
ute could  have  been  pleaded  in  bar  thereof. 
A  conspiracy  charged  could  not  have  prevent- 
ed the  bar  of  the  statute  to  any  of  the  sev- 
eral grounds  of  action  any  more  than  if  they 
had  l>een  declared  on  separately.  The  con- 
spiracy, as  before  said,  furnishes  no  ground 
of  action,  but  is  mere  matter  of  aggravation, 
and  need  not  be  proven,  except  to  fix  lia- 
bility on  more  than  one  defendant.  13  Am. 
&  Eng.  Enc.  PI.  &  Prac.  223;  Breitenberg 
T.  Schmidt  38  111.  App.  168;  Grain  v.  Yates, 
2  Har.  &  G.  332.  This  action,  behig  for  con- 
sequential and  vindictive  damages  founded 
on  malice,  while  It  asserts  damages  to  busi- 
ness and  property,  is  still  a  mere  personal  ac- 
tion that  does  not  survive  to  a  personal  rep- 
resentative, and  therefore  is  subject  to  the 
bar  of  the  statute  of  limitations  relating  to 
personal  actions,  toeing  one  year  from  the 
time  the  action  accrues.  In  the  case  of  Noo- 
nan  v.  Orton,  34  Wis.  259,  17  Am.  Rep.  441, 
it  is  said  that  "an  action  for  a  malicious  pros' 
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ecutlon  or  a  malicious  abuse  of  legal  process 
Is  an  action  for  a  personal  Injury,  although 
special  loss  to  plaintiff's  business  resulting 
from  such  wrong  may  be  alleged  to  aggra- 
vate the  damages."  On  page  263,  34  Wis., 
and  page  448,  17  Am.  Rep.,  Lyon,  J.,  says: 
"A  libel  or  a  slander  might  deprive  a  man  of 
employment,  destroy  his  credit,  ruin  bis  busi- 
ness, and  greatly  impair  his  estate.  Yet  an 
action  therefor  would  be  an  action  for  a  per- 
sonal injury;  the  effect  of  the  wrong  on  the 
estate  of  the  injured  party  being  merely  Inci- 
dental. So  In  this  case.  The  personal  in- 
jury is  the  gravamen  of  the  action,  and  the 
effect  of  the  alleged  malicious  acts  of  the 
defendant  upon  the  estate  of  the  plaintiff  is 
Incidental  merely.  Such  an  effect  is  an  ele- 
ment to  be  considered  in  assessing  damages, 
but  does  not  and  cannot  change  the  char- 
acter of  the  action."  Neith^  conspiracy  nor 
consequential  or  special  damages  to  business 
or  property  can  change  the  nature  of  a  per- 
sonal action,  so  as  to  prevent  the  bar  of  the 
statute  of  limitations.  When  the  legislature 
enacted  section  20,  c.  85,  Code,  to  wit,  "An 
action  of  trespass  or  trespass  on  the  case 
may  be  maintained  by  or  against  the  per- 
sonal representative  for  the  taking  or  carry- 
ing away  of  any  goods,  or  for  the  waste  or 
destruction  of  or  damage  to  any  estate  of  or 
by  his  decedent,"  it  did  not  intend  to  provide 
that  suits  for  slander,  libel,  assault  and  bat- 
tery, false  Imprisonment,  malicious  prosecu- 
tion, and  other  like  personal  actions,  should 
lose  their  specific  character  by  the  allegation 
of  conspiracy  and  specific  or  consequential 
damages  to  business  and  property.  If  it  did, 
then  there  are  no  purely  pwsonal  actions  left; 
for  it  is  easy  enough  to  make  these  allega- 
tions in  all  such  suits,  and  in  most  of  them 
furnish  proof  of  consequential  or  Indirect 
damages  to  persm  or  business.  The  damage 
to  estate  the  legislature  had  in  view  was  the 
direct  damage  occasioned  by  overt  or  negli- 
gent acts  in  relation  to  such  estate,  and  not 
indirect  and  consequential  damages  arising 
out  of  Injury  to  person  or  reputation.  The 
action  for  malicious  prosecution  Is  In  tort  for 
the  Injury,  not  to  property,  but  to  the  per- 
son, and  seeks  the  recovery  of  consequential 
and  punitive  damages.  14  Am.  &  Bng.  Bnc. 
Law,  37;  18  Am.  &  Eng.  Bnc.  PL  &  Prac. 
426;  Lawrence  v.  Martin,  22  CaL  174;  Fran- 
cis V.  Burnett  84  Ky.  23;  Nettleton  .v.  Dine- 
hart,  5  Gush.  643;  19  Am.  &  Bng.  Bnc.  Law 
(2d  Ed.)  650.  In  case  of  a  partnei'ship,  where 
no  personal  Injury  to  the  several  partners  Is 
Involved,  and  punitive  damages  are  not 
sought,  but  the  damage  is  solely  to  the  part- 
nership assets,  the  right  of  action  will  sur^ 
Vive  to  the  personal  representative,  and  Is 
assignable.  The  same  may  be  aald  of  other 
cases  where  the  injury  Is  one  wholly  and  di- 
rectly to  the  property,  and  the  person  Is  nei- 
ther Involved  nor  otherwise  affected  thereby. 
These  are  exceptions  to  the  ml&  Coal  Co. 
v.  Sloan.  90  Ky.  SOS,  14  S.  W.  279.  Where 
the  injury   is  personal,   and  alleged  to  be 


malicious  and  vindictive,  and  the  damage 
claimed  therefrom  to  business  and  property 
is  consequential  or  dependent  on  such  injury, 
the  right  of  action  under  the  statute  Is  bar- 
red In  one  year  from  the  accrual  thereof. 

It  Is  an  unnecesBary  and  laborious  task  to 
review  and  comment  on  all  the  assignments 
of  error.  From  the  instructions  asked,  giv- 
en, and  refused,  and  the  management  of  the 
case  In  general,  the  parties  appear,  to  some 
extent,  at  least,  to  have  misconceived  the 
character  of  the  action  they  were  trying. 
It  Is  treated  as  though  it  were  an  action  of 
conspiracy,  which  is  altogether  obsolete.  In- 
stead of  an  action  on  the  case  for  malicious 
I«Y>secutIon,  In  which  the  consphracy  Is  set 
forth  as  matter  of  aggravation,  or  to  connect 
the  two  defendants  with  the  gpravamen  of 
the  unlawful  acts  charged.  If  the  defend- 
ants acted  on  probable  cause  in  enforcing 
the  Stewart  and  Silver  liens  against  the  plain- 
tiff, then  he  has  no  right  in  any  event  to  main- 
tain this  action,  although  he  may  have  been 
wrongfully  cconpelled  to  satisfy  such  liens  a 
second  time,  and  have  the  right  to  recover  the 
amount  thereof  from  the  defendants.  As  to 
the  Mack  Manufacturing  Company,  the  judg- 
ment obtained  against  the  plaintiff,  remaining 
unreversed,  settles  the  question  of  probable 
cause  In  Its  favor.  Not  so  with  the  defend- 
ants; but  the  judgment  obtained  against 
them  In  the  action  of  assumpsit  in  the  United 
States  court  is  equivalent  to  a  reversal  of 
the  Mack  Manufactnring  Company  Judgment 
In  so  far  as  they  are  concerned.  It  does  not 
operate  to  establish  the  want  of  probable 
cause,  but  it  establishes  the  fact  that  the  de- 
fendants were  bound  to  pay  off  the  Stewart 
and  Silver  Hens  to  the  relief  of  plaintiff,  and 
that  plaintiff  had  been  compelled  to  satisfy 
the  same  twice.  To  obtain  Judgment  In  sudi 
action  of  assumpsit  plaintiff  was  not  required 
to  show  that  defendants,  in  pursuing  him 
with  Judicial  proceedings  to  enforce  payment 
of  the  Stewart  and  Sliver  Hens,  were  acting 
without  iwobable  cause,  but  only  that  be  had 
been  compelled  to  pay  through  a  forced  sale 
of  his  property  a  sum  of  money  which  they 
should  have  paid.  This  he  established  by  a 
preponderance  of  the  evidence,  and  had  Judg- 
ment therefor.  The  only  essential  difference 
between  this  action  and  that  Is  the  necessity 
of  establishing  the  want  of  probable  cause. 
This  being  shown,  a  Judgment  for  the  dam- 
ages, direct  and  consequential  and  punitive, 
must  follow  as  a  matter  of  course,  were  not 
the  second  action  barred  by  the  Judgment  In 
the  first  Want  of  probable  cause  Is  In  a 
sense  the  most  important  dement  in  an  action 
for  malicious  prosecution.  19  Am.  &  Bng. 
Bna  Law,  666.  l%e  proof  thereof  deivolves 
upon  the  plaintiff.  To  do  this,  he  must  show 
Buch  a  state  of  facts  as  would  preclude  any 
reasonable  ground  of  belief  on  the  part  of 
the  defendant  or  defendants  warranting  the 
alleged  mallcloaa  proceedings  or  a  guUty 
knowledge  that  sudi  proceedings  were  with- 
out reasonable  foundation  or  Justification.    It 
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Is  not  enough  to  show  there  waa  a  dispute 
between  the  parties,  which  was  settled  by  lit- 
igation in  his  favor,  more  especially  if  snch 
litigation  occurred  after  the  alleged  malicious 
proceedings  were  at  an  end.  Nor  must  the 
facts  and  circumstances  be  viewed  from  the 
standpoint  and  Imowledge  of  the  plaintiff; 
but  they  must  be  viewed  from  the  standpoint, 
information,  and  knowledge  of  the  defendant 
Brady  v.  Stlltner,  40  W.  Va.  293,  21  S.  R  729. 
•If  the  defendants,  being  men  of  ordinary  pru- 
dence, believed  from  their  own  Imowledge  of 
the  facts,  or  from  information  received  from 
reliable  sources,  tliat  the  judicial  proceedings 
instituted  by  them  were  necessary  and  Justi- 
fiable, they  cannot  be  held  liable,  although  it 
should  be  afterwards  made  to  appear  in  a 
suit  for  that  purpose  that  such  proceedings 
were  without  Just  foundation.  If  Mr.  Macis 
and  Mr.  Boren  Scted  on  the  reasonable  be- 
lief, from  their  own  Icnowledge  or  Informa- 
tion received  from  others,  that  they  were  not 
bound  to  pay  the  Stewart  and  Silver  liens, 
and  that  It  was  their  duty  to  enforce  the  same 
for  the  benefit  and  protection  of  the  Mack 
Manufacturing  Company,  then  they  cannot 
be  held  to  answer  for  damages  in  this  action, 
alttiougb  the  plaintiff  may  have  succeeded 
In  establishing  their  liability  In  the  suit 
brought  for  the  purpose  by  a  preponderance 
of  the  evidence.  Tavenner  t,  Morehead,  41 
W.  Va.  116*  23  S.  E.  673. 

From  what  has  been  said  the  followtug  in- 
structions asked  by  the  defendants  and  refus- 
ed by  the  court  should  have  been  given:  "(1) 
The  court  instructs  the  Jury  that  from  the 
evidence  they  should  find  a  verdict  in  favor  of 
the  defendants.  (2)  The  court  Instructs  the 
Jury  that  from  the  evidence  they  should  find 
a  verdict  In  favor  of  the  defendant  John  M. 
Mack.  (3)  The  court  instructs  the  Jury  that 
from  the  evidence  they  should  find  a  verdict 
in  favor  of  the  defendant  O.  B.  Boren. 
•  *  *  (9)  The  court  instructs  the  Jury  that 
the  plaintiff,  John  Porter,  can  recover  noth- 
ing in  this  case  for  damages  resulting  from 
the  defendants,  Mack  and  Boren,  causing  the 
Mack  Manufacturing  Ck>mpauy  or  the  John 
Porter  Company  to  bring  and  prosecute  the 
suits  at  law  or  in  chancery  mentioned  in  the 
declaration  in  this  case.  (10)  The  court  in- 
structs the  Jury  that  the  plaintiff  can  recover 
nothing  in  this  case  for  damages  resulting 
from  the  defendants,  Mack  and  Boren,  fail- 
ing to  fulfill  their  contract  to  pay  and  satisfy 
the  Stewart  and  Silver  liens,  or  to  iwevent 
any  action  being  brought  thereon  against  the 
plaintiff,  John  Porter,  or  to  indemnify  and 
save  him  harmless  against  said  liens.  (11) 
The  court  instructs  titie  Jury  that  all  rights  of 
action  which  the  plaintiff,  John  Porter,  ever 
possessed  by  reason  of  the  toeach  of  the  de> 
fendants  of  the  contract  described  in  the 
amended  declaration  of  the  said  plaintiff  In 
the  suit  in  evidence  brought  by  him  and  tried 
in  the  circuit  court  of  the  United  States  in 
the  district  of  West  Virginia,  the  record  of 
which  Is  in  evidence  In  this  case,  have  been 
40  S.E.-30 


merged  In  the  Judgment  rendered  in  the 
said  chrcuit  court  of  the  United  States,  an() 
that  no  further  action  or  recovery  can  be 
had  by  reason  of  the  failure  of  the  defend- 
ants In  this  suit,  or  either  of  them,  to  perform 
the  said  contract"  There  are  yet  others, 
but  it  is  hardly  necessary  to  incumb^  the 
record  with  them. 

The  following  Instructions  were  properly 
refused:  "(12)  The  court  Instructs  the  Jury 
that,  unless  the  Jury  find  from  the  evidence 
a  combination  or  conspiracy  between  the  said 
John  M.  Mack  and  O.  B.  Boren  to  Injure  the 
plaintiff  in  hia  property  or  business,  there 
can  be  no  recovery  in  this  action  against  ei- 
ther of  the  defendants.  (13)  The  court  in- 
structs the  Jury  that  one  man  cannot  make  a 
cwisplracy,  and  therefore,  unless  they  believe 
from  the  evidence  that  the  defendant  John 
M.  Mack  consph:ed  with  the  defendant  G.  B. 
Boren,  as  claimed  in  the  plaintiff's  amended 
declaration  in  this  action,  their  verdict  should 
be  for  the  defendants.  (14)  The  court  in- 
structs the  Jury  that  one  man  cannot  make 
a  conspiracy,  and  therefore,  unless  they  be- 
lieve from  the  evidence  that  the  defendant 
Boren  conspired  with  the  defendant  Mack,  as 
claimed  in  plaintiffs  declaration  In  this  ac- 
tion, their  verdict  should  be  for  the  defend- 
ants." 

As  heretofore  indicated,  the  matter  of  con- 
spiracy Is  mere  matter  of  aggravation,  and 
need  not  be  shown,  except  to  establish  a  Joint 
liability  on  the  part  of  the  defendants;  and 
this  may  be  done  Independent  of  the  allega- 
tions. 13  Enc.  PI.  &  Prac.  436.  The  action 
may  be  discontinued  against  all  but  one,  and 
Judgment  entered  against  him.  19  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  694.  It  is  manifest 
that  this  suit  was  conducted  In  the  lower 
court  on  the  theory  that  it  was  an  action 
for  conspiracy,  when  no  such  action  exists. 
It  is  nothing  more  than  an  action  on  the  case 
for  malicious  prosecution,  with  conspiracy 
and  defamation  thrown  In  as  matters  of  ag- 
gravation and  malice.  A  mistrial  has  been 
the  natural  result  The  pleas  of  res  adjudl- 
cata  and  the  statute  of  limitations  were  both 
improperly  rejected. 

The  Judgment  is  reversed,  the  verdict  of 
the  Jury  Is  set  aside,  the  demurrer  to  the 
declaration  is  sustained,  and  the  ca.se  is  re- 
manded to  the  circuit  court,  with  leave  to 
the  plaintiff  to  amend  his  declaration.  If 
deemed  advisable. 


ENQLERTH  et  al.  t.  KELUAR. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  23,  1901.) 

WILLS— RIQHTS  OF  LIFB  TENANT-8ALB  OF 
LAND. 

1.  The  will  of  M.  E.  contained  the  following 

f>ro visions:  "It  is  my  will  that  my  wife,  M.  E., 
8  to  have  and  to  hold  all  my  real  and  personal 
property  that  may  remain  after  paying  all  my 
debts  as  aforesaid,  to  be  enjoyed  by  her  during 
her  natural  life;   but  if  at  any  time  she  may 
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wish,  she  shall  be  at  liberty  of  selling  a  por- 
tion of  the  real  estate  that  she  may  think  to 
ber  interest,  and  in  that  case  her  conveyance 
shall  be  valid."  "It  is  my  will  that  all  prop- 
erty that  may  be  in  the  possession  of  my  wife 
at  her  death  belonging  to  said  estate  shall  be 
equally  divided  between  my  two  children,  J. 
E.  and  \I.  B.,  or  their  nearest  heirs  at  law." 
The  life  tenant  sold  all  the  real  estate  of  the 
testator  in  three  separate  parcels,  at  different 
times,  and  after  her  deatn  the  two'  children 
named  in  the  will  as  remainder-men  brought 
ejectment  against  the  vendee  of  the  last  part  of 
the  land  sold.  Uetd,  the  conveyance  was  valid, 
and  passes  the  fee  in  the  land. 

2.  Where  lands  are  given  to  one  for  life,  with 
remainder  over,  and  power  is  also  given  the  life 
tenant  to  sell  or  dispose  of  the  land,  the  life 
tenant  takes  the  power  to  sell  the  fee. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Berkeley  county;  B. 
Boyd  Faulkner,  Judge. 

Action  by  Joseph  Englertb  and  Margaret 
Bowland  against  Adam  Kellar.  Judgment 
fur  plaintiSs,  and  defendant  brings  error. 
Reversed. 

Faulkner,  Walker  &  Woods,  for  plaintUF 
In  error.  Flick,  Westenbaver  &  Noll,  for  de- 
fendants In  error. 


POFFENBARGBB,  J.  Joseph  Englertb 
and  Margaret  Rowland  brought  an  action  of 
ejectment  against  Adam  Kellar,  In  ttae  cir- 
cuit court  of  Berkeley  county,  in  December, 
1899,  for  the  recovery  of  a  lot  of  land  situat- 
ed In  the  town  of  Martlnsburg.  The  defend- 
ant filed  bis  plea  of  not  guilty,  issue  was 
joined  tbereon,  tbe  matters  in  controversy 
were  submitted  to  the  court  in  lieu  of  a  Jury, 
and  the  court  found  for  tbe  plaintiffs,  and 
rendered  judgment  accordingly.  The  defend- 
ant excepted  to  the  finding  and  Judgment  of 
the  court,  and  upon  his  petition  a  writ  of 
error  was  allowed  by  this  court  The  certifi- 
cate of  evidence  sets  out  the  following  facts, 
agreed  upon  by  the  parties,  upon  which  tbe 
finding  and  judgment  of  the  court  are  based: 
Mary  Hoke  and  William  Hoke,  by  a  deed 
dated  April  6,  1848,  conveyed  to  Michael 
Englertb  parts  of  two  contiguous  lots  in  the 
town  of  Martlnsburg, ,  being  parts  of  lots  220 
and  224.  Michael  Englertb  died  some  time 
in  the  year  1873,  leaving  a  last  will  and  tes- 
tament, dated  April  20,  1872,  which  was  ad- 
mitted to  probate  on  the  6th  day  of  April, 
1873.  Tbe  third  and  fourth  clauses  of  said 
will  are  the  provisions  thereof  relating  to  the 
matters  in  controversy  in  said  suit  They 
are  as  follows:  "(3)  It  is  my  will  that  my 
wife,  Margaret  Englertb,  Is  to  bave  and  to 
hold  all  my  real  and  personal  property  that 
may  remain  after  paying  all  my  debts  as 
aforesaid,  to  be  enjoyed  by  ber  during  her 
natural  life;  but  if  at  any  time  she  may 
wish,  she  shall  be  at  liberty  of  selling  a  por- 
tion of  the  real  estate  that  she  may  think 
to  her  interest  and  in  that  case  her  convey- 
ance shall  be  valid.  (4)  It  is  my  will  that 
all  property  that  may  be  in  the  possession 
of  my  wife  at  her  death  belonging  to  said 
estate  shall  be  equally  divided  between  my 


two  children,  Joseph  Bnglertta  and  Margaret 
Englertli.  or  their  nearest  heirs  at  law." 
By  a  deed  dated  July  7,  1873,  Margaret  En- 
glertb, the  widow,  conveyed  part  of  said  real 
estate  to  Louisa  Woodruff  for  the  sum  of 
$875.  Afterwards  she  executed  another  deed 
to  Louisa  Woodruff  for  the  same  real  estate^ 
mentioning  the  same  consideration.  This 
second  conveyance  was  made  for  the  purpose 
of  correcting  errors  of  description  found  in 
the  former  deed.  By  a  deed  dated  March 
30, 1888,  Margaret  Englertb,  in  consideration 
of  5550,  conveyed  to  George  W.  Feldt  an- 
other part  of  the  land  of  which  her  husband 
died  seised.  By  a  deed  dated  December  20, 
1895,  she  conveyed  all  of  the  residue  of  the 
real  estate  of  which  ber  husband  died  seised 
to  the  defendant  Adam  Kellar,  In  considera- 
tion of  ?1,000.  The  land  conveyed  by  the 
last  deed  Is  In  tbe  possession  of  the  defend- 
ant Kellar,  he  holding  by  virtue  of  the  title 
conveyed    to   him    by   said   last-mentioned 

deed.    Margaret  Englertb  died  on  the 

day  of  February,  1898.  and  the  plaintiffs, 
named  In  the  declaration,  are  the  Joseph 
Englertb  and  Margaret  Englertb  mentioned 
in  the  fourth  clause  of  the  will.  At  the  time 
of  his  death,  Michael  Englerth  owned  no 
real  estate  In  Berkeley  county  other  than 
that  conveyed  as  aforesaid  to  I^ulsa  Wood- 
ruff, George  W.  Feldt  and  Adam  Kellar. 
The  testator  appointed  his  wife,  Margaret 
Englerth,  executrix  of  bis  will,  and  express- 
ed the  desire  that  no  security  be  required  of 
her  in  the  execution  of  the  trust  By  the 
second  clause  of  the  will  the  executrix  was 
required  to  pay  all  of  the  testator's  debts  and 
funeral  expenses,  and  bave  his  grave  marked 
with  a  suitable  tombstone. 

The  three  cases  Involving  the  construction 
of  provisions  In  wills  similar  to  that  con- 
tained In  the  third  clause  of  the  will  under 
consideration  here,  decided  by  this  court  are 
Milhollen's  Adm'r  v.  Rice,  13  W.  Va.  510, 
Cresap  t,  Cresap,  34  W.  Va.  310,  12  S.  E. 
527,  and  Wllmoth  v.  Wllmoth,  34  W.  Va. 
426,  12  S.  E.  731;  but  there  are  numerous 
similar  cases  in  thef  Virginia  Reports.  In 
none  of  these  cases,  however,  did  the  exact 
question  presented  here  arise.  In  the  first 
tbe  provision  construed  was  that  which  re- 
quired so  much  of  the  personal  estate  of  the 
testator  as  was  necessary  to  pay  his  debts 
and  funeral  expenses  to  be  sold,  and  the 
balance  of  the  personal  property  to  remalo 
on  the  plantation  for  the  benefit  of  bis  wife, 
"to  use  and  dispose  of  at  her  discretion,  dur- 
ing her  natural  life,  and  also  to  have  the 
right  of  disposal  at  her  death";  and  that  all 
the  lands  belonging  to  the  testator  should 
belong  to  bis  wife  during  ber  natural  life, 
"to  use  in  any  way  she  may  think  pr<^er 
during  ber  life";  at  her  death  the  land  to 
be  sold,  and  the  money  arising  from  said 
sale  to  be  divided,  one  half  to  go  to  his  heirs 
and  the  other  half  to  be  disposed  of  by  his 
wife,  as  she  might  think  proper,  among  ber 
heirs  It  was  held  that  as. to  the  real  estats 
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Uie  TTlfe  took  OBly  a  life  estate,  but  as  to  the 
personal  property  her  title  under  tbe  will 
was  absolute.  That  case  is  distinguishable 
from  the  one  under  consideration  here  by 
the  (act  that  the  will  gave  the  widow  no 
power  to  sell  any  part  of  the  real  estate. 
Its  proTislon  was  that  at  her  death  the  land 
should  be  sold,  and  that  she  might  deter- 
mine to  whom  one-half  of  the  proceeds 
should  go.  That  she  could  only  do  by  wIlL 
In  the  case  of  Cresap  v.  Cresap,  the  lan- 
guage of  the  proylsion  of  the  wiU  construed 
is:  "I  give  and  bequeath  to  my  beloved 
wife,  A.  C.  C,  In  trust  and  for  her  support 
and  maintenance  during  her  life,  all  my  es- 
tate, both  real  and  personal,  with  full  power 
and  privilege  to  sell  and  convey  any,  all,  or 
so  much  of  my  real  estate  in  such  manner 
as  she  may  see  fit,  In  as  full  and  complete 
manner  aa  I  myself  can  do,  to  sell  and  dis- 
pose of  my  personal  estate^  or  so  much  as 
she  may  see  fit,  for  her  own  support,  ac- 
cording to  her  condition  in  life,  and  for  the 
benefit  of  my  estate,  so  far  as  she  may  see 
proper."  The  interpretation  put  upon  that 
clause  was  controlled  t^  or  founded  upon 
the  phrase,  "in  trust  and  for  her  support 
and  maintenance  during  her  life,"  qualify- 
lug  the  gift  to  her  of  the  whole  estate  of  the 
testatw,  both  real  and  personal,  and  the 
phrase,  "according  to  her  condition  In  life, 
and  for  the  benefit  of  my  estate  so  far  as 
she  may  see  proper,"  qualifying  the  power 
of  sale  conferred  by  the  clause,  and  explain- 
ing the  purpose  of  and  reason  for  such  sale. 
No  such  qualification  and  language  is  found 
in  the  will  which  it  is  necessary  to  interpret 
in  deciding  this  case.  In  Wilmoth  v.  Wil- 
moth,  the  clause,  "I  give  and  bequeath  to 
my  beloved  wife,  Hester  A.  Wilmoth,  all  my 
personal  property  (viz.,  horses,  cattle,  money, 
hoods,  farming  utensils,  household  and  Idtch- 
en  furniture,  and  everything  else  classed  as 
personal  property),  to  be  hers  absolutely,  to 
be  used  by  her  in  any  way  or  manner  she 
may  wish,  for  her  own  comfort  and  benefit 
of  our  two  children,  Troy  Wilmoth  and 
Grace  Wilmoth,"  was  held  to  give  the  per- 
sonal property  to  the  wife  absolutely,  and 
not  to  create  a  precatory  trust  in  respect 
thereto  in  favor  of  the  children,  although 
tliere  was  a  limitation  over  In  case  of  the 
death  of  the  wife  and  children  "without  any 
heirs."  The  limitation  over  was  held  to  be 
void. 

It  would  perhaps  be  Impossible  to  find  any 
case  in  which  the  exact  question  presented 
here  has  been  determined,  but  some  of  the 
principles  referred  to  and  applied  in  those 
decisions  will  aid  in  reaching  a  conclusion 
as  to  the  meaning  of  the  clauses  in  this 
will.  In  MilboUen's  Adm'r  v.  Kice,  Judge 
Green  says:  "It  is  settled  that,  if  a  testator 
gives  property  to  a  devisee  or  legatee,  to 
use  and  dispose  of  at  his  pleasure, — that  is, 
to  consume  or  spend,  sell  or  give  away,  at 
bis  pleasure. — such  devisee  or  legatee  has 
the  fee  simple  or  absolute  property,  even 


though  his  Interest  In  It  be  called  by  the 
will  a  life  estate,  and  there  be-  a  provlsicai 
In  the  will  whereby  wliat  may  romain  oC 
the  property  at  the  death  of  the  devisee  or 
legatee  Is  given  to  another  person."  In 
support  of  this  proposition  he  cites  numer- 
ous cases.  Michael  Knglertb  gave  all  ot 
his  property  remaining  after  tbe  paymeat 
of  his  debts  to  his  wlfe^  "to  be  enjoyed  by; 
her  during  her  natural  life."  The  phrase 
"to  be  enjoyed  by  her  during  her  natural 
life"  clearly  means  no  more  than  If  the 
testator  had  said  "for  and  during  her  nat- 
ural life."  The  holder  ef  a  life  estate  has 
it  for  his  enjoyment,  and  for  the  purpose 
of  using  It,  and  for  no  other  purpose,  except 
that  he  has  the  power  to  lease  or  sell  it. 
The  terms  used  In  the  proposition  laid 
down  by  Judge  Green  as  creating  an  estate 
in  fee  simple,  even  when  the  estate  is  called 
a  life  estate  in  tbe  .will,  are  not  to  be  found 
in  this  part  of  the  third  clause  of  this  wifiL 
They  are  not  expressly  stated,  nor  can  they 
be  Inferred  or  Implied  from  the  words  "to 
be  enjoyed  by  her."  But  It  Is  claimed  that 
all  this  is  included  in  the  clause.  "But  if  at 
any  time  she  may  wish,  she  shall  be  at 
liberty  of  selling  a  portion  of  tbe  real 
estate  that  she  may  think  to  her  interest, 
and  in  that  case  her  conveyance  shall  be 
ralld."  It  is  Insisted  by  counsd  for  tbe 
defendants  in  error  that  this  clause  neither 
expressly  nor  impliedly  confers  upon  Mrs. 
Englerth  the  power  to  consume  any  portloa 
of  the  proceeds  of  tbe  sale  of  the  real  es- 
tate, though  It  is  not  denied  that  under  it 
she  may  sell  a  portion  of  the  real  estate, 
and  make  a  valid  conveyance  therefor.  It 
Is  further  contended  that  she  cannot  sell 
all  of  the  real  estate,  but  can  make  only 
one  such  sale,  and  in  that  sale  can  dispose 
of  only  a  portion  of  the  real  estate.  For 
the  plaintiff  In  error  it  is  claimed  that  be- 
cause she  is  permitted  to  sell  what  "sb« 
may  think  to  her  interest."  she  has  the  pow* 
er  to  consume  all,  and  that  proper  construc- 
tion of  the  language  "at  any  time  she  maj 
wish"  gives  her  the  power  to  sell  in  sucb 
quantities  and  as  often  as  her  interest,  in 
her  opixuon,  makes  it  advisable  to  do  sa 
As  already  stated,  the  first  part  of  clause 
3  of  the  will  vests  in  Margaret  Englerth 
a  life  estate  In  the  land  of  tbe  testator. 
That  devise,  unless  changed  and  enlarged 
by  other  portions  of  the  will.  Is  absolutely 
certain  and  definite  in  its  terms.  It  clearly 
does  not  belong  to  that  class  of  devises  des- 
ignated In  the  books  as  Indefinite, — sucb 
as  where  a  testator  devises  land  to  his  wife 
to  dispose  and  employ  tbe  same  on  her  and 
her  son  at  her  will  and  pleasure,  as  is 
Sutton  V.  Robertson,  Moore,  57,  note  182; 
or  where  the  devise  was  to  tbe  testatrix's 
daughter  for  her  own  use,  to  give  away  at 
her  death  to  whom  she  pleases,  as  in  Time- 
well  V.  Perkins,  2  Atk.  103.  The  real  ques- 
tion, therefore,  is.  does  the  latter  part  of 
clause  3  enlarge  that  life  estate  to  a  fee 
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simple,  or,  being  connected  with  wliat  pre- 
cedes It,  dofes  it  render  the  devise  Indefi- 
nite, and  leave  It  to  be  gathered  from  the 
whole  will  that,  In  order  to  effectuate  the 
Intent  of  the  testator  appearing  from  the 
terms  of  the  will,  the  devisee  takes  a  fee 
simple?  In  Mllhollen's  Adm'r  y.  Rice,  13 
W.  Va.  623,  Judge  Green  says  in  Goodtltle 
▼.  Otway,  2  WUs.  6,  as  reported,  the  court 
Is  represented  as  deciding  that  a  devise  to 
one  for  life,  with  power  to  the  devisee  to 
dispose  thereof  at  her  will  and  pleasure, 
gave  to  the  devisee  a  fee  simple.  But  he 
says  that  case  Is  badly  reported,  and  the 
devisee  In  that  case  was  the  heh:  to  all, 
and  the  land  descended  to  her  as  such, 
and  it  was  unnecessary  for  the  court  to 
have  gone  further  in  deciding  that  the  es- 
tate belonged  to  her  In  fee  simple.  He 
therefore  regards  the  expression  of  opinion 
that  the  life  estate  was-  enlarged  to  a  fee 
«lmple  by  the  annexed  power  of  disposition 
as  a  mere  obiter  dictum.  After  discussing 
that  and  some  other  cases,  he  says,  "There 
would  seem  now  to  be  no  doubt  that  if, 
when  a  devise  or  bequest  expressly  gives 
a  life  estate,  a  superadded  power  of  dis- 
position will  not  enlarge  the  life  estate  into 
a  fee  simple,  or  make  the  property  bequeath- 
ed absolute;"  and  on  this  proposition  he 
cites  numerous  cases.  It  must  be  remem- 
bered, however,  that  he  was  discussing  that 
class  of  cases  In  which  the  will  vests  a  life 
estate  in  the  devisee  with  the  power  of  dis- 
posing of  the  land  after  the  expiration  of 
the  life  estate.  That  was  the  case  he  was 
discussing  and  the  nature  of  the  provision 
be  was  construing.  It  was  not  a  case  be- 
longing to  that  other  class  in  which  the  dev- 
isee of  the  life  estate  Is  vested  with  the 
express  power  to  sell  and  convey  the  land. 
He  was  discussing  the  power  given  in  the 
wUl  to  appoint,  not  the  power  to  sell,  and 
that  distinction  must  be  borne  In  mind. 
This  clearly  appears  In  what  he  says  of  the 
case  of  Beachcroft  v.  Broome,  4  Term  R. 
441,  in  which  Lord  Kenyon  decided  that  in 
a  devise  to  A.  and  his  heirs,  but  if  he  dies 
without  selling  or  disposing  of  the  same,  or 
without  Issue,  then  over,  A.  may  settle  the 
estate  in  his  lifetime,  and  defeat  the  lim- 
itation over.  But  he  says  this  decision  pro- 
ceeded, not  on  the  ground  that  the  life  ten- 
ant had  a  fee  simple,  but  on  tbe  ground  that 
he  bad  the  power  to  settle  the  estate,  which 
power  he  had  exercised.  In  further  illus- 
tration of  this,  as  well  as  of  the  distinction 
between  a  gift  for  life  with  a  power  of  dis- 
position and  a  gift  to  one  Indefinitely  with  a 
superadded  power  to  dispose,  he  quotes  the 
following  from  Judge  Tucker,  delivering  tbe 
opinion  of  the  court  In  Bimvell's  Bx'rs  ▼. 
Anderson,  8  Leigh,  356:  "A  devise  to  A.,  to 
dispose  of  at  bis  will  and  pleasure,  gives  a 
fee  simple;  but  a  devise  to  the  wife  for  life, 
and  after  her  decease  she  to  give  the  same 
to  whom  she  will,  passes  but  a  life  estate 


with  a  power.  When  such  Inconsistent  life 
estate  is  given,  the  fee  does  not  pass,  foi 
the  whole  matter  rests  upon  intention."  The 
first  case  put  in  this  quotation  from  Judge 
Tucker  is  settled  by  the  statute.  "Where 
any  real  estate  is  conveyed,  devised  or  grant- 
ed to  any  person  without  any  words  of  lim- 
itation, such  devise,  conveyance,  or  grant 
shall  be  construed  to  pass  the  fee  simple 
or  the  whole  estate  or  Into-est  which  tbe 
testator  or  grantor  had  power  to  dispose  of 
in  such  real  estate,  unless  a  contrary  inten- 
tion shall  appear  by  the  will,  conveyance  or 
grant"  Code,  c.  71,  {  8.  At  common  law 
a  mere  devise  to  A.  without  words  of  lim- 
itation would  have  passed  only  a  life  estate, 
unless  a  contrary  intention  appeared  by  tbe 
will,  and  the  words  "to  dispose  of  at  his 
will  and  pleasure"  would,  no  doubt  be  suf- 
ficient to  show  such  Intention.  The  pro- 
vision under  consideration  here  does  not  fall 
within  either  of  these  classes.  It  Is  not  an 
indefinite  gift  as  defined  by  the  foregoing 
authorities,  nor  of  a  life  estate  with  the 
power  of  disposition  after  the  explratioa  of 
the  life  estate.  It  Is  certain  in  this:  that 
it  vests  a  life  estate  In  the  donee.  It  vests 
In  her  also  the  power  to  sell  a  portion  of 
the  land,  and  make  a  valid  conveyance 
thereof;  and  this  she  may  do,  not  by  way  | 
of  appointment  to  take  effect  after  the  ex- 
piration of  her  life  estate,  but  at  any  time 
by  sale  and  conveyance.  These  two  certain 
provisions,  in  no  sense  ambiguous  or  re- 
pugnant to  each  other  or  Inconsistent  with 
each  other,  clearly  dlstingufsh  this  case  from 
a  number  of  cases  in  which  it  is  held  that, 
where  a  power  of  disposition  accompanies  a 
bequest  or  devise  of  a  life  estate,  the  power 
is  limited  to  such  disposition  as  a  tenant  for 
life  can  make,  unless  there  are  other  words 
clearly  Indicating  that  a  larger  power  was 
intended.  20  Am.  &  Eng.  Enc.  Law,  9G1. 
Among  the  cases  establishing  this  doctrine 
are  Brant  y.  Iron  Co.,  83  U.  S.  344,  23  L. 
Ed.  827,  and  Smith  y.  Bell,  6  Pet  68,  8  L. 
Ed.  322.  In  the  former,  the  testator  gave 
his  wife  all  of  bis  estate,  real  and  personal, 
"to  have  and  to  hold  during  her  life,  to  do 
with  as  she  sees  proper  before  her  death"; 
and  It  was  held  that  the  wife  took  a  life 
estate  In  tbe  property,  with  only  such  power 
as  a  life  tenant  can  have,  and  that  her  con- 
veyance of  tbe  real  estate  passed  no  greater 
Interest  than  a  life  estate.  It  will  be  noticed 
that  no  express  power  of  sale  was  given  in 
that  sale,  as  Is  the  case  here.  Mr.  Justice 
Field,  speaking  of  tbe  words,  "to  do  with  as 
she  sees  proper  before  her  death,"  says, 
"They  would  never  be  understood  as  con- 
ferring the  power  to  sell  the  property  so  as 
to  pass  a  greater  estate,"  when  used  in 
connection  with  the  conveyance  of  a  lease- 
hold estate.  The  court  therefore  held  that 
In  tbe  will  there  was  neither  an  express  nor 
an  implied  power  to  sell.  In  Smith  v.  Bell 
the  bequest  was  of  personal  property,  to 
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which  were  added  the  words,  "Which  per- 
sonal estate  I  give  and  bequeath  unto  my 
said  wife,  Elizabeth  Goodwin,  to  have  for 
ber  own  use  and  benefit  and  disposal  abso- 
lutely," and  then  there  was  a  gift  over. 
The  court  held  that  the  gift  over  was  alone 
sufficient  to  restrain  the  bequest  of  person- 
alty to  and  for  the  legatee's  "own  use  and 
disposal  absolutely"  to  a  life  estate  with  a 
power  of  disposition  over  the  income  only. 
The  words  "use  and  disposal  absolutely" 
-were  clearly  susceptible  of  construction,  and 
did  not  necessarily  mean  that  a  sale  of  the 
propnty  might  be  made.  The  court  there- 
fore. In  construing  the  will,  and  giving  ef- 
fect to  all  Its  parts,  looking  to  the  entire 
scheme  and  full  intent  of  the  testator,  de- 
clined to  hold  that  they  created  a  power  of 
sale,  final  disposition,  and  consumption  In 
the  donee.  But  it  is  Impossible  to  dispose 
of  this  case  upon  the  reasoning  employed  In 
the  case  of  Smith  t.  Bell.  The  language  we 
bave  here  cannot  be  construed  to  mean  mere 
custody,  control,  and  use  of  the  property,  for 
the  clause  expressly  empowers  the  devisee 
to  sell  a  portion  of  the  real  esate,  and  make 
a  valid  conveyance  thereof.  It  is  not  open 
to  construction.  It  is  a  power  expressly 
conferred  in  connection  with  the  estate  giv- 
en. 

The  same  provisions  may  class  the  case 
wlih  a  long  line  of  others  In  which  it  has 
been  held  that,  where  lands  are  given  to 
one  for  life  with  remainder  over,  and  pow- 
er is  also  given  to  the  life  tenant  to  sell  or 
dispose  of  the  lands,  the  life  tenant  takes  a 
power  to  sell  the  fee.  18  Am.  &  Eng.  Enc. 
Law,  904;  Downle  v.  Downie,  9  Biss.  353, 
4  Fed.  55;  McGavock  v.  Pugsley,  1  Tenn. 
Ch.  410;  Bishop  v.  Remple,  11  Ohio  St  277; 
Shaw  V.  Hussey,  41  Me.  495;  XiiUard  v. 
Robinson,  3  Litt.  415;  Benesch  y.  Clark,  49 
Md.  497;  Forsythe  v.  Forsythe,  108  Pa.  St 
129;  Crozier  v.  Hoyt,  97  111.  23;  MarkllUe 
V.  Ragland,  77  111.  98;  Dodge  t.  Moore,  100 
Mass.  335.  In  some  of  these  cases  It  clear- 
ly appears  that  the  courts  do  not  regard 
tbe  power  of  sale  as  having  enlarged  the 
life  estate  expressly  conferred  into  an  es- 
tate in  fee  simple.  Thus,  in  Benesch  v. 
Clark  the  court  holds:  "First  that  where 
an  estate  is  given  to  a  person  generally  or 
indefinitely  with  power  of  disposition,  such 
gift  carries  the  entire  estate,  and  the  devi- 
see or  legatee  takes,  not  a  simple  power, 
but  the  property  absolutely;  second,  that 
when  the  property  is  given  to  a  person  ex- 
pressly for  life,  and  there  be  annexed  to 
such  gift  a  power  of  disposition  of  the  re- 
version, there  the  rule  is  different,  and  the 
first  taker  takes  but  an  estate  for  life,  with 
the  power  annexed."  In  that  case  the  life 
tenant  conveyed  the  property  in  question 
by  deed,  as  did  the  life  tenant  in  this  case, 
and  the  court  held  that  her  power  of  dispo- 
sition was  well  executed.  In  Lewis  v. 
Palmer,  46  Conn.  454,   the  devise  was  aa 


follows:  "I  give  to  my  sister  S.  the  use  of 
all  the  rest  of  my  real  estate  during  her 
natural  life,  and  for  her  to  dispose  of  as 
she  may  think  proper."  This  devisee  had 
conveyed  the  property  In  her  lifetime,  and 
the  court  without  deciding  whether  she 
took  a  life  estate  or  an  estate  In  fee,  held 
that  by  her  deed  she  conveyed  the  land  in 
fee.  Carpenter,  J.,  In  the  opinion,  said: 
"We  find  no  case  where  a  life  estate  creat- 
ed by  express  words  Is  enlarged  to  a  fee 
by  the  power  of  sale.  There  are  cases 
where  there  is  an  apparent  life  estate  with 
power  of  disposal,  but  without  any  dispo- 
sition of  the  remainder,  in  which  It  is 
held  that  the  devisee  takes  a  fee.  There 
are  other  cases  where  there  is  a  devise  of 
an  estate  generally  with  an  express  power 
to  sell.  In  which  It  is  held  that  the  devise 
over  of  the  remainder  Is  void  for  repug- 
nancy. But  we  think  none  of  the  cases 
go  so  far  as  to  disregard  the  obvious  and 
acknowledged  Intention  of  the  testator.  All 
seem  to  regard  that  when  discovered  as 
conclusive."  The  power  of  sale  given  in 
this  will,  as  to  a  portion  of  the  real  estate 
of  the  testator.  Is  unqualified  and  unre- 
stricted In  any  way.  The  testator  Intended 
that  she  should,  in  case  she  desired  to  do 
so,  sell  a  portion  of  the  real  estate,  and 
make  a  valid  conveyance  thereof,  without 
any  reference  whatever  to  any  circumstance 
or  contingency  over  which  she  did  not  pos- 
sess control.  Her  power  was  not  made  de- 
pendent upon  her  comfort  or  necessities. 
To  sell  at  any  time  that  she  might  wish 
to  do  so  was  the  broad  power  conferred 
upon  her.  That  distinguishes  this  case  from 
a  vast  number  of  others  in  which  the  exe- 
cution of  the  power  is,  by  the  terms  of  the 
will,  made  to  depend  upon  some  future 
contingency,  such  as  that  in  Stevens  v.  Win- 
ship,  i  Pick.  318.  11  Am.  Dec.  178.  Having 
such  absolute  i>ower  of  sale  as  to  a  portion 
of  the  real  estate,  It  remains  to  inquire 
whether  she  might  make  several  convey- 
ances of  different  portions  of  it,  and  thus 
dispose  of  all  of  it.  The  will  expressly  says 
she  may  sell  "a  portion  of  the  real  estate 
that  she  might  think  to  her  Interest  and  in 
that  case  her  conveyance  shall  be  valid." 
Who  is  to  determine  how  much  she  may 
sell?  She  alone.  Clearly,  she  has  the  right 
to  sell  practically  all  of  it  and  not  thereby 
violate  the  letter  or  spirit  of  the  third 
clause  of  the  will.  It  is  wholly  immaterial 
that  she  sell  and  convey  in  separate  por- 
tions, and  to  different  persons,  and  at  dif- 
ferent times.  After  making  her  two  first 
conveyances,  she  had  only  disposed  of  a  por- 
tion of  the  land.  To  say  that  because  the 
will  speaks  of  "a  iwrtlon,"  not  "portions," 
and  "her  conveyance,"  not  "conveyances," 
only  one  sale  and  conveyance  could  be 
made,  is  very  technical,  and  clearly  not  ia 
harmony  with  the  principles  governing  the 
construction    of    wills.     She    might    have 
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found  It  Impossible,  at  the  time  she  made 
her  first  conveyance,  to  dispose  of  such  an 
amount  of  the  land  at  a  fair  price  as  she 
desired  to  sell,  or  as  she  might  have  thought 
It  to  be  "to  hCT  Interest  to  sell";  but,  hav- 
ing opportunity  to  dispose  of  a  smaller  por- 
tion at  that  time  ot  a  fair  price,  no  good 
reason  is  perceived  why  she  might  not 
make  that  sale  and  another  sale  of  an  ad- 
ditional amount  at  another  time,  and  to  an- 
other  person,  for  in  that  case  she  would  still 
bave  disposed  of  only  a  portion  of  the  land. 
The  testator  clearly  did  not  mean  that  the 
language  of  this  will  should  determine  the 
mode  and  manner  of  exercising  the  power 
of  sale.  Its  provisions,  on  their  face,  show 
that  their  office  is  to  determine  what  she 
might  do,  not  bow  she  might  effectuate  it. 
Haviug  the  power  thus  to  dispose  of  sucb 
portion  of  the  land  as  she  alone,  without 
-restriction  or  hindrance,  might  determine 
to  sell,  as  clearly  she  had,  that  power  was 
sufficient  to  Include,  by  Its  terms,  the  wbole 
beneficiary  biterest  in  the  land;  for  she 
might  have  dl^wsed  of  all  of  It  except  one 
single  square  foot,  which  would  have  been 
absolutely  worthless  to  any  one,  and  still 
have  acted  within  the  terms  of  the  instru- 
ment conferring  that  power.  Mrs.  Englerth 
therefore  bad  the  power  to  sell  the  land, 
and  her  conveyance  of  the  last  portion 
thereof  to  the  defendant,  Adam  Kellar,  was 
a  good  and  valid  conveyance. 

Whether  the  widow,  having  the  power 
to  convert  all  the  real  estate  into  personal 
property  by  sale  and  conveyance  thereof, 
had  authority,  under  the  will,  to  consume 
the  principal  of  that  estate,  or  was  confined 
to  the  use  of  the  rents.  Issues,  and  profits 
thereof,  is  a  question  not  involved  In  this 
controversy.  Whether  the  life  estate  ex- 
pressly conferred  was  enlarged,  by  the  pow- 
er of  sale,  to  an  estate  in  fee,  it  is  unnec- 
essary to  decide,  as  has  been  shown.  The 
Intention  of  the  testator  as  to  whether  Mrs. 
Englerth  might  consume  the  proceeds  of  the 
land,  or  should  be  confined  to  the  use  of 
the  Income  to  be  derived  from  the  fund 
created  by  the  sale,  in  no  way  affects  the 
validity  of  her  conveyances.  Whether  her 
estate  under  the  will  was  in  fee  or  only  for 
life,  that  instrument  empowered  her  to  de- 
termine. In  her  own  interest,  whether  she 
would  sell  the  land.  Assuming  that  she 
was  only  a  tenant  for  life,  it  was  In  her 
discretion  to  say  whether  the  Income  from 
the  money  would  better  subserve  her  in- 
terests than  the  rents,  issues,  and  profits 
of  the  land,  and  to  act  accordingly.  If 
she  wrongfully  consumed  the  corpus  of  the 
estate,  the  hardship  resulting  therefrom 
cannot  be  permitted  to  govern  the  construc- 
tion of  the  win. 

The  Judgment  of  the  circuit  court  Is  there- 
fore erroneous,  and  must  be  reversed,  and, 
as  the  case  stands  here  as  upon  a  demurrer 
to  the  evidence,  Judgment  must  be  entered 
toe  the  defendant 


ROBERTS  et  al.  v.  PAULL,  Judge. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  14,  1901.) 

MANDAMUS    TO    COURt— EXERCISE   OP   JUKI3- 
DICTION— COSTS— REMOVAL,  OF  OF- 
FICER—DISCONTINUANCE. 

1.  The  writ  of  mandamus  properly  lies  where 
the  inferior  court  refuses  to  talie  jurisdiction 
where  by  law  it  ought  to  do  so,  or  where,  hav- 
ing obtained  jurisdiction  in  a  cause,  it  refuses 
to  proceed  in  the  due  exercise  thereof;  but  it 
will  not  lie  to  correct  alleged  error  occurring: 
in  the  exercise  of  its  judicial  discretion  whiif 
acting  witliin  its  jurisdiction. 

2.  Mandamus  will  not  lie  to  control  the  ex- 
ercise ot  the  discretion  of  any  court,  traanl,  or 
officer,  when  the  act  is  either  judicial  or 
(luasi  judicial  in  its  nature.  The  propriety  of 
its  action  in  such  case,  however  erroneous  and 
improper,  cannot  be  questioned  or  coutrolled 
by  maudamus.  This  does  not  apply  to  elec- 
tion cases. 

3.  Mandamus  will  not  lie  to  reverse  the  de- 
cision of  a  court  refusing  costs  in  a  judicial 
proceeding  before  it,  even  though  no  writ  of 
error  lies  therefor. 

4.  Costs  are  not  recoverable  in  a  proceedins 
in  a  circuit  court  to  remove  an  ofBcer  under 
section  7,  c.  7,  Code  1899. 

5.  In  a  proceeding  to  remove  an  officer  under 
section  7,  c.  7,  Code  1899.  the  resignntion  of 
the  officer,  accepted  by  the  proper  authority, 
ends  the  proceeding. 

(Syllabus  by  the  Court.) 

Petition  for  mandamus  by  J.  E.  Robert* 
and  others  against  J.  R.  Paull.  Judge.  Writ 
denied. 

White  &  Allen,  for  petitioners.  Caldweil 
&  Caldwell,  for  respondent 

BRANNOX,  P.  J.  E.  Roberts,  George  Ed- 
wards, W.  H.  Eneck,  and  W.  F.  Oow  filed  in 
the  circuit  court  of  Marshall  county  certain 
charges  sgainst  S.  R.  Davis,  a  commissioner 
and  president  of  the  county  court  and  upon 
them  sought  the  removal  of  Davis  from  his 
office;  and  a  trial  before  a  Jury  of  said 
charges  was  going  on  in  said  court  when 
a  paper  was  presented  to  the  court  showing 
that  Davis  had  resigned  his  office,  and  tb.it 
his  resignation  bad  been  accepted,  and  there- 
upon the  court  entered  an  order  stating  that 
as  tlie  proceeding  was  merely  one  to  remove 
Davis  from  office,  and  as  he  no  longer  occu- 
pied the  office,  the  proceeding  was  dismissed, 
reserving  the  question  of  costs  for  furtlier 
eonsideratlou;  and  later  the  court  acted  on 
the  motion  of  the  prosecution  for  a  Judgment 
for  costs  in  the  prosecution  of  the  charges, 
and  expressed  the  opinion  that  no  costs  were 
recoverable  In  sucb  a  proceeding,  for  want  ot 
a  statute  authorizing  them,  and  denied  ans 
Judgment  for  costs.  At  the  time  of  the  dis- 
missal of  the  proceeding  the  prosecutors  of 
the  charges  had  submitted  substantially  all 
of  their  evidence,  but  had  not  rested  tlieir 
case;  and  counsel  for  Davis  stated  that  tbe 
resignation  of  Davis  was  not  to  be  taken  as 
an  admission  or  confession,  but  that  it  wa'' 
occasioned  solely  by  his  unsuccessful  can- 
didacy for  re-election  on  the  day  preceding, 
and  by  bis  desire  to  avoid  additional  expenso 
in  the  proceedings.     The  said  Roberts,  £<1- 
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wards,  Eneck,  and  Grow,  having  been  thus 
refused  costs,  obtained  from  tbls  court  a 
niandnmus  nisi  against  Judge  J.  R.  PauU,  as 
Judge  of  said  circuit  court,  to  compel  him  to 
render  Judgment  tar  such  costs  of  prosecu- 
tion. 

The  first  question  In  the  case  is,  does  man- 
damus lie,  even  if  the  Judgment  of  the  cir- 
cuit court  refusing  costs  were  erroneous?  1 
answer  that  It  does  not  Whether  or  not 
costs  should  have  been  awarded  was  a  Judi- 
cial question,  in  a  proceeding  of  which  the 
circuit  court  had  Jurisdiction.  If  the  cir- 
cuit court  had  refused  to  act  upon  the  ques- 
tion of  costs,  then  a  mandamus  to  compel 
It  to  talje  action  wouTd  undoubtedly  lie,  un- 
der the  principles  stated  In  Railway  Co.  y. 
Paull,  39  W.  Va.  142,  19  S.  E.  651,  "that 
mandamus  is  the  proper  remedy  to  compel 
the  exercise  of  Jurisdiction  by  the  circuit 
court,  which  it  is  erroneously  refusing  to  as- 
sume, contrary  to  the  express  provisions  of 
a  constitutional  and  valid  statute."  But  re- 
member that  the  court  did  not  refuse  to  act, 
but  distinctly  acted;  and,  even  if  that  ac- 
tion should  be  ever  so  erroneous,  It  cannot 
be  compelled  to  reverse  its  decision,  in  a  Ju- 
dicial matter,  by  the  writ  of  mandamus.  The 
decision  Just  cited  means  this.  The  supreme 
court  of  the  United  States  has  expressed  the 
same  rule  and  its  converse  aptly  In  the  lan- 
guage: "The  writ  of  mandamus  property 
lies  where  the  inferior  court  refuses  to  take 
Jurisdiction  where  by  law  it  ought  t»  do  so, 
or  where,  having  obtained  Jurisdiction  In  a 
cause.  It  refuses  to  proceed  In  the  due  exer- 
cise thereof;  but  It  will  not  lie  to  correct  al- 
leged error  occurring  in  the  exercise  of  its  Ju- 
dicial discretion  while  acting  within  Its  Jn- 
rlsdlcUon."  Ex  parte  Parker,  120  U.  S.  737, 
7  Sup.  Ct  7(57.  30  L.  Ed.  818.  The  same 
principles  are  announced  by  our  decisions. 
In  State  v.  County  Court  33  W.  Va.  589,  11 
S.  E.  72,  it  Is  held  that  "mandamus  will  not 
lie  to  control  the  exercise  of  the  discretion  of 
any  court,  board,  or  officer,  when  the  act 
complained  of  Is  either  Judicial  or  quasi  Judi- 
cial. The  Inferior  tribunal  may  be  com- 
pelled to  act.  in  such  case,  if  it  unreason- 
ably neglects  or  refuses  to  do  so;  but  If  it 
does  act,  the  propriety  of  Its  action,  however 
erroneous  and  Improper,  cannot  be  questlon- 
e<l  or  controlled  by  mandamus."  See,  also. 
Miller  V.  County  Court  34  W.  Va.  283,  12  S. 
E.  702.  But  It  is  said  with  earnestness  that 
these  parties  ought  to  have  their  costs,  and  If 
mandamus  cannot  help  them,  they  are  with- 
out remedy,  as  no  writ  of  error  lies  to  re- 
verse the  action  of  a  circuit  court  In  a  mere 
matter  of  costs.  Costs  are  not  the  subject 
of  a  writ  of  error,  it  is  true.  Graham  v. 
Bank,  45  W.  Va.  701,  32  S.  E.  245  (Syl., 
point  10);  Long  v.  Ferine,  41  W.  Va.  314,  23 
S.  E.  611.  But  that  does  not  give  the  man- 
damus. Where  the  law.  In  Its  wisdom,  refus- 
es a  writ  of  error  because  of  smallness  of 
aipount  or  because  the  error  consists  only  of 
costs,  or  for  other  reason.  It  does  not  follow 


that  mandamus  lies.  The  supreme  court  of 
the  United  States,  in  Ex  parte  Many,  14 
How.  24,  14  lu  Ed.  811,  said,  when  complaint 
was  made  by  a  mandamus  that  the  inferior 
court  had  refused  costs:  "We  think  its  Judg- 
ment whether  correct  or  not  cannot  be  re- 
vised in  the  form  of  proceeding  moved  for 
on  behalf  of  the  plaintiff.  The  decision  of 
the  circuit  court  was  not  a  mere  ministerial 
act  It  was  a  decision  of  a  court  of  com- 
petent Jurisdiction,  made  in  the  exercise  of 
Judicial  authority  and  discretion."  In  Ex 
parte  Newman.  14  Wall.  152,  168,  20  L.  Ed. 
880,  we  find  this  languagre:  "Confessedly, 
the  petitioner  Is  without  remedy  by  appeal  or 
writ  of  error,  as  the  sum  or  value  In  con- 
troversy Is  less  than  the  amount  required 
to  give  that  right  and  it  Is  Insisted  that  be 
ought  on  that  account  to  have  the  remedy 
sought  by  the  petition.  Mandamus  will  not 
lie,  it  is  true,  where  the  party  may  have  an 
appeal  or  writ  of  error;  but  it  Is  equally  true 
that  it  will  not  lie  in  many  other  cases  where 
the  party  is  without  remedy  by  appeal  or 
writ  of  error."  When  the  law  denies  an  ap- 
peal for  any  cause.  It  intends  the  decision  to 
be  final,  and  therefore  a  mandamus  does 
not  lie  in  such  case.    Merrill,  Mand.  g  202. 

The  second  question  presented  by  the  rec- 
ord Is  whether  Judge  PauU's  Judgment  re- 
fusing costs  Is  errcmeous.  We  hold  that  It 
Is  not  The  statute  (Code  1869,  c.  7,  g  7)  un- 
der which  this  removal  proceeding  was  bad 
makes  no  provision  for  costs,  The  proceed- 
ing Is  purely  statutory.  Only  what  the  stat- 
ute enables  the  court  to  do  can  be  done. 
The  petitioners  appeal  to  Code,  c.  138,  |  8, 
reading:  "Except  where  it  Is  otherwise  pro- 
vided, the  party  for  whom  the  final  Judgment 
is  given  In  any  action,  or  in  a  motion  for 
Judgment  for  money,  whether  he  be  plaintiff 
or  defendant  shall  recover  his  costs  against 
the  opposite  party."  If  the  question  were 
of  first  impression,  I  confess  that  I  would  in- 
cline to  think  that  such  a  proceeding  would 
call  for  costs,  under  that  section.  I  would 
regard  it  as  a  remedial  statute,  to  be  liberal- 
ly construed,  so  as  to  change  the  common- 
law  rule  that  no  costs  were  recoverable. 
The  general  rule  is  that  unless  a  statute  al- 
lows costs,  none  can  be  given.  I  would  con- 
sider any  proceeding  in  court,  litigated  be- 
tween hostile  parties,  an  action,  under  that 
section.  Why  is  a  statutory  action  not  as 
much  entitled  to  costs  as  a  statutory  motion 
or  a  common-law  action?  Still,  touching  this 
particular  proceeding,  there  are  some  rea- 
sons to  the  contrary.  If  parties  are  to  be 
subject  to  heavy  costs,  as  is  said  to  be  the 
case  in  the  present  Instance,  they  would  be 
slow  to  move  for  the  vindication  of  the  publi'c 
interest  against  a  vicious  public  officer.  This 
woiild  seem  to  be  against  public  policy.  On 
the  other  hand,  if  an  innocent  officer  Is  ac- 
cused wrongfully,  it  is  hard  that  he  should 
not  be  able  to  mulct  the  parties  who  move 
the  prosecution,  in  costs,  for  his  Indemnity. 
I  have  said  that  my   inclination   would  be 
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that  Bald  statute  would  allow  costs  In  any 
proceeding  litigated  In  a  court  between  par- 
ties; but  the  case  of  West  v.  Farguson,  16 
Grat  270,  which  Is,  likely,  binding  authority 
upon  this  court,  held  that  as  a  statute  relat- 
ing to  contested  elections  did  not  provide 
for  costs,  none  could  be  given,  because  the 
common  law  allowed  no  costs,  and  because 
the  proceeding  In  a  contested  election  was 
the  child  of  the  statute.  Just  as  is  the  pro- 
ceeding In  this  case.  There  is  another  rea- 
son why  costs  are  not  recoverable  In  such  a 
proceeding  as  that  before  the  circuit  court, 
under  the  statute  quoted  above.  It  will  be 
noticed  that  that  statute  gives  costs  when 
there  Is  "final  Judgment"  There  was  no 
final  Judgment  In  this  instance.  The  Jury 
was  discharged  from  further  action,  and  the 
proceeding  dismissed,  because  there  was  no 
longer  anything  for  the  proceeding  to  operate 
upon.  The  proceeding  had  for  Its  sole  pur- 
pose removal  of  Davis  from  office,  and  when 
resignation  removed  him,  the  proceeding  was 
functus  officio,— to  use  that  phrase.  Davis 
was  not  convicted.  Whether  bis  resignation 
was  to  evade  It  we  do  not  know,  and  cer^ 
talnly  cannot  say.  In  the  absence  of  a  con- 
viction, why  should  he  pay  costs?  He  had 
a  right  to  resign,  and  his  resignation  worked 
a  certain  legal  effect  The  result  Imposed 
an  unfortunate  burden  of  costs  on  his  ad- 
versaries,—their  own  costs;  but  who  can 
help  It  as  the  statute  does  not  provide  for 
it?  The  statute  says  a  Judgment  must  be 
given  In  his  favor,  to  carry  costs.  There 
was  no  such  Judgrment  and  could  be  none; 
and  I>avl8  did  not  plead  guilty,  but  expressly 
denied  his  guilt  when  such  resignation  was 
presented.  As  Is  said  in  the  case  of  Fergu- 
son V.  MlUender,  32  W.  Va.  30,  8  S.  E.  38, 
where  "the  cause  of  action  has  ceased  to  ex- 
ist by  its  discharge,  and  the  error  complained 
of  is  waived  or  removed,  or  Is  released,  both 
courts  will  stop  In  the  cause,  and  this  court 
will  dismiss  the  appeal,  and  will  not  pass 
on  the  question  of  costs,  since  the  right  as 
to  costs  can  only  be  decided  on  a  full  hear- 
ing." Applying  this  principle,  as  there  was 
no  finding  on  the  merits,  no  final  Judgment 
no  conviction,  the  statute  does  not  give  costs. 
It  Is  argued  that  a  disclaimer  carries  costs, 
and  we  are  cited  to  Kltts  v.  Wlllson,  130  Ind. 
492,  29  N.  B.  401;  and  Etter  v.  Dlgnowltty, 
77  Tex.  212,  13  S.  W.  973.  So  the  disclaimer 
does  carry  costs,  provided  costs  are  recov- 
erable In  the  proceeding.  The  Texas  case 
says  that  the  withdrawing  of.  a  plea  of  not 
guilty  by  disclaimer  Is  an  Implied  confession 
of  Judgment.  There  is  no  such  thing  here. 
We  are  cited  to  Delaney  v.  Gk>ddln,  12  Orat 
266,  to  sustain  a  mandamus;  but  that  was 
purely  a  mhiisterial  act,  recording  a  survey- 
or's report  of  lands  sold  for  taxes.  Fisher 
T.  City  of  Charleston,  17  W.  Va.  595,  is  re- 
ferred to,  but  that  was  a  proceeding  to  com- 
pel the  ministerial  act  of  levying  taxes.  Ar- 
kle  V.  Board  of  Com'rs.  41  W.  Va.  471.  23  S. 
E.  804,  Is  cited  to  prove  that  this  Impeach- 


ment proceeding  is  Judicial  In  natnre.  Clear- 
ly, It  is;  but  that  goes  strongly  to  deny  tbe 
writ  under  authorities  above  stated  and  un- 
der the  principle  laid  down  In  Ex  parte  Bur- 
tls.  103  U.  S.  238,  26  L.  Ed.  392,  which  I 
should  have  cited  above,— that  an  appellate 
court  cannot  by  mandamus  compel  an  In- 
ferior court  to  reverse  its  decision  made  In 
the  exercise  of  Its  legitimate  Jurisdiction. 
I  should  have  stated  above  that  resignation 
ended  the  case,  on  the  same  principle  held  In 
Brown  v.  Kalnor,  108  N.  C.  204,  12  S.  E.  1028, 
that  the  death  of  the  child  whose  custody 
was  sought  by  habeas  corpus  ended  the  writ 
So  there  was  no  error  in  Judge  Paull's  deci- 
sion as  to  costs,  and  this  Is  the  second  rea- 
son why  we  deny  the  writ  of  peremptory 
mandamus. 


WARD  V.  WARD'S  HEIRS. 

(Snpreme  Court  of  Appeals  of  West  Virginia. 
Dec.  14.  1901.) 

ANSWER  —  OBNERAL  OBJECTION  —  APPEAL  — 
CONVEYANCE  OF  INTEREST— DEED  TO  CO- 
PARCENER—SUPPLBMBNTAL  ANSWER— SPE- 
CIAL REPLICATION. 

1.  A  general  objection  to  au  answer  is  good 
if  It  contain  no  matter  whatever  presentinji  a 
bar  to  any  of  the  relief  coutemplated  by  the 
bill;  but  if  it  contain  some  matter  good  as 
such  bar,  and  other  matter  not  good,  a  general 
objection  will  not  answer,  but  there  should  be 
exceptions  pointing  out  the  special  objections. 

2.  If  an  appellant,  pending  his  appeal,  con- 
vey all  his  right  involved  in  the  appeal  to  his 
adversary  in  tie  appeal,  or  in  any  way  release 
error,  the  fact  may  be  pleaded  in  bar  of  his  ap- 
peal; but  failure  to  so  plead  will  not  conclude 
the  right  of  such  adversary  nnder  his  convey- 
ance. 

3.  A  conveyance  from  one  coparcener  to  an- 
other coparcener  of  his  undivided  interest  in 
the  common  land  does  not  pass  his  pre-existing 
demand  against  his  coparceners  or  their  inter- 
ests in  the  land  for  improvements  put  ni>on  the 
land,  unless  such  demand  is  expressly  released 
or  transferred  in  the  conveyance. 

4.  If  a  supplemental  answer  is  filed  present- 
ing new  matter  of  defense,  the  plaintiff  has 
right  seasonably  to  file  an  amended  bill  to  meet 
such  new  matter. 

5.  A.  special  replication  is  not  available  iu- 
chancery  practice,  but  an  amei^ded  bill  must 
be  used,  tinder  section  35,  c.  12d,  0)de,  a  spe- 
cial reply  may  be  made  to  an  answer  of  new 
matter  calling  for  affirmative  relief  and  an- 
swering the  purpose  of  a  cross  bill;  but  a  spe- 
cial replication  is  a  different  thing. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  coort  Taylor  county; 
John  Homer  Holt  Judge. 

Snlt  by  L.  E.  Ward  against  Maria  Ward's 
heirs.  Decree  for  defendants,  and  plaintiil 
appeals.    Reversed. 

W.  R.  D.  Dent  for  appellant  G.  H.  A- 
Kunst  and  Ira  O.  Robinson,  for  appellees. 

BRANNON,  P.  As  wIU  be  seen  in  a  for- 
mer decision  in  this  case,  40  W.  Va.  611,  21 
S.  E.  746,  Maria  Ward  died  seised  of  a 
hotel  property  known  as  the  "Ward  House." 
In  Grafton,  leaving  six  children,  to  whom 
It  descended,  and  one  of  the  coparceners,  it- 
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£.  Ward,  broasbt  a  cbancery  suit  in  the  cir- 
cuit court  of  Taylor  county,  having  tac  Its 
purposes  a  sale  of  the  property,  on  the 
ground  of  Ita  Insusceptibility  of  partition, 
and  compensation  to  bim  tor  improvementB 
made  upon  the  property  adding  to  Its  value. 
A  decree  was  rendered  denying  all  claim 
by  li.  £1.  Ward  for  improvements,  and  this 
court  reversed  the  decree,  and  remanded  the 
case  to  the  circuit  court  for  further  proceed- 
ings, after  holding  that  Ward  should  be  com- 
pensated for  his  improvements  according  to 
the  principles  stated  in  said  former  decision. 
When  the  case  went  back  to  the  circuit  court, 
it  was.  referred  to  a  commissioner  to  report 
the  enhanced  value  of  the  property  by  reason 
of  L.  E.  Ward's  Improvements,  and  he  re- 
ported the  amount  due  Ward  on  account 
thereof  to  be  $1,388.33.  While  the  case  was 
before  the  commissioner  Mrs.  Lavema  N. 
Boyles  produced  a  deed  from  the  plaintiff,  L. 
E.  Ward,  conveying  to  her  his  one-sixth  un- 
divided interest  in  the  property,  and  claimed 
tbat  such  Conveyance  debarred  L.  E.  Ward 
from  any  further  demand  In  the  case.  After- 
wards Laverna  N.  Boyles  filed  a  supplement- 
al answer  setting  up  that  deed  in  bar  of  all 
further  claim  by  L,  E.  Ward  In  the  suit, 
and  the  court  entered  a  decree  stating  that 
tbat  deed  debarred  the  plaintiff  from  any 
relief  on  account  of  said  Improvements,  and 
dismissed  the  plaintiff's  bill,  and  L.  B.  Ward 
has  talien  this  appeal. 

When  the  supplemental  answer  of  Mrs. 
Boyles  was  offered  objection  was  made  to 
It,  and  the  action  of  the  court  in  allowing 
the  supplemental  answer  to  be  filed  is  as- 
signed as  a  gromid  of  error.  The  objection 
to  the  answer  was  simply  general,  and  did 
not  consist  of  exceptions  pointing  out  the 
vice  of  the  answer,  which  exception  should 
always  be  made  to  an  answer,  aa  tiiere  is  no 
demurrer  to  an  answer.  The  better  practice 
is,  not  to  make  a  general  objection,  but  to 
make  specific  exceptions,  as  stated  in  Ben- 
nett V,  Pierce,  45  W.  Va.  654,  31  S.  E.  972, 
but  as  there  stated  our  practice  is  loose  In 
this  matter,  and  a  general  objection  is  gen- 
erally used.  Often  it  will  prove  inadequate, 
aa  where  the  answer  contains  good  and  bad 
matter  distinct;  but  where  the  answer  pre- 
sents in  law  no  bar,  taken  as  a  whole,  I  sup- 
pose a  general  objection  would  be  available. 
The  answer  set  up  no  matter  existing  before 
the  decree.  Under  this  head  we  must  con- 
sider the  effect  of  that  deed  from  L.  E.  Ward 
to  Mrs.  Boyles.  Mrs.  Boyles  was  owner  of 
all  the  Interests  In  the  property,  except  L. 
E.  Ward's  one-sixth.  After  the  first  decree, 
after  the  first  appeal  had  been  taken,  and 
before  its  decision,  that  deed  was  made,  con- 
veying, in  consideration  of  $800,  "a  one-sixth 
undivided  interest  In  and  to  the  following 
property  (describing  It);  the  Interest  convey- 
ed being  inherited  by  said  Lafayette  E. 
Ward  from  his  mother,  the  said  Maria  Ward, 
known  as  th«  "Ward  House.' "  Does  this 
deed  take  away  plaintiff's  right  to  improve- 


ments? The  plaintiff  meets  this  deed  with 
the  contention  that  the  former  decision  of 
this  court  is  res  Judicata  upon  the  entire 
claim  of  Mrs.  Boyles  to  defeat  L.  E.  Ward's 
demand,  that,  whatever  effect  that  deed 
might  have,  the  decree  of  this  court,  made 
subsequent  to  its  date,  deprives  it  of  Its  legal 
effect  on  the  principle  of  res  Judicata,  and 
that  for  that  reason  the  deed  cannot  deprive 
Ward  of  bis  demand  for  improvementSL  This 
presents  a  question  somewhat  nice.  After 
the  making  of  that  deed,  if  it  had  legal  oper- 
ation to  end  Ward's  demand  for  improve- 
ments, Mrs.  Boyles  could  have  pleaded  it  in 
this  court  in  bar  of  any  decree  upon  the  first 
appeal,  on  the  theory  that  it  ended  L.  E. 
Ward's  right,  and  left  no  controversy  pend- 
ing in  this  court,  because  It  passed  his  right 
to  her.  2  Enc.  Pi.  &  Prac.  107.  "Where  a 
party,  by  his  acts  or  express  agreement,  re- 
leases appealable  error,  he  waives  all  right 
of  appeal."  2  Enc.  PL  &  Prac.  174,  note; 
7  Enc.  PI.  &  Prac.  870.  If  it  has  the  le- 
gal effect  claimed  for  it,— that  is  the  deed, 
— It  could  have  been  pleaded  as  a  release  of 
ertoT.  Matters  transpiring  after  decree  oper- 
ating to  release  the  plaintiff's  right  or  the 
error  complained  of  may  be  pleaded  in  the- 
appellate  court  7  Enc.  Pi.  &  Prac.  871; 
Pow.  App.  Proc.  122,  183;  Clark  v.  Ostran- 
der,  13  Am.  Dec.  550,  note.  Where  there  is 
no  longer  an  existing  cause  of  action  or  con- 
troversy, the  appeal  will  be  dismissed.  San 
Mateo  Co.  v.  Southern  Pac.  B.  Co.,  116  U. 
S.  138,  6  Sup.  Ct.  317,  29  L.  Ed.  589;  Fergu- 
son V.  Mllhonder,  32  W.  Va.  30,  9  S.  B.  38; 
7  Enc.  Pi.  &  Prac.  904.  It  Is  a  principle  of 
res  Judicata  that  a  decision  is  conclusive, 
not  only  as  to  every  matter  which  was  of- 
fered or  received  to  sustain  or  defeat  the- 
claim,  but  also  as  to  every  other  mattor 
which  might  have  been  used  for  that  pur- 
pose. Wandling  v.  Straw,  25  W.  Va.  692; 
1  Herm.  Estop.  |  411;  Cromwell  r.  Sac  Co., 
94  U.  S.  351,  24  L.  Ed.  195.  Under  that  rule 
it  is  a  serious  question  whether  the  decree 
of  this  court  on  the  former  appeal  does  not 
shut  out  that  deed.  Upon  this  precise  ques- 
tion I  have  not  been  furnished,  and  have  not 
found,  any  authority;  but  I  have  concluded 
that  the  decree  does  not  take  away  right  to 
pay  for  Improvements,  whatever  may  be  the 
legal  effect  of  that  deed.  I  make  a  distinc- 
tion, in  this  respect,  between  the  decrees  of 
this  appellate  court  and  those  of  the  court 
below.  There  is  a  reason  why  matters  ad- 
missible in  a  trial  court  to  sustain  or  de- 
fend a  suit,  not  brought  in,  should  be  pre- 
cluded and  concluded  by  tiie  Judgment  or 
decree,  because  they  existed  prior  to  that 
Judgment,  and  should  have  been  brought  in, 
the  case  being  In  a  court  of  original  Juris- 
diction; whereas  an  appellate  court  takes  the 
case  as  the  record  was  on  the  date  of  the 
final  Judgment  or  decree  appealed  from,  and 
does  not  include  matters  afterwards  happen- 
ing, and  I  do  not  see  that  there  is  reason 
to  demand  the  presentation  in  the  appellate 
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court  of  matters  occurring  after  Jnagment  or 
decree  of  the  court  below,  though  pleadable 
in  bar  of  the  writ  of  error  or  appeal,  aa 
strong  as  that  reason  which  requires  every- 
thing to  be  brought  Into  the  court  below. 
With  present  lights  I  cannot  see  clearly  that 
that  deed  is  foreclosed  by  our  former  decree. 
Is  there  any  other  reason  why  the  deed 
shall  not  have  the  operation  claimed  for  It 
to  bar  the  i^aintiS's  demand?  It  ta^es 
away  from  the  plaintiff,  and  passes  to  Mrs. 
Boyles,  the  one-sixth  interest  of  L.  E.  Ward 
in  the  real  estate  itself;  but  does  It  take 
away  from  said  Ward,  and  pass  to  said 
Boyles,  Ward's  demand  for  improvements? 
It  is  claimed  that  this  demand  is  so  in- 
separably connected  with  Ward's  estate  in 
the  property  that  this  demand  claimed  for 
improvements  passed  as  appurtenant  to  the 
very  estate  in  the  property,  as  incident  to 
It  We  must  be  able  to  say,  to  give  the 
deed  that  effect,  that  this  money  demand  is 
part  and  parcel  of  the  very  realty  itself, 
adhering  to  it,  inhering  In  It,  an  appurte- 
nance, so  to  speak;  for  it  is  not  mentioned 
in  the  deed,  that  instrument  conveying  only 
the  one-sixth  interest  which  Ward  inherited 
from  his  mother,  and  he  inherited  no  de- 
mand for  improvements  from  his  mother.  It 
is  argued  that  the  deed  made  no  reservation 
of  this  demand  of  money  for  improvements. 
Unless  it  be  a  part  of  the  realty  itself,  no 
reservation  was  necessary,  as  that  is  only 
necess.ory  where,  without  It,  the  thing  re- 
served would  pass.  No  authority  is  present- 
ed to  show  that  this  deed  would  destroy 
Ward's  further  demand,  whatever  it  be,  for 
pcrnmnent  improvements.  I  think  that  In- 
stead of  there  being  a  call  for  the  insertion 
in  the  deed  of  a  reservation  of  the  demand 
for  compensation  for  Improvements,  there 
must  be  a  clause  expressly  Including  that 
demand  in  the  deed,  in  order  to  debar  Ward 
from  his  further  claim  on  that  account.  And 
why  this  position?  Ward's  demand  for  Im- 
provements is  a  mere  money  demand,  not  a 
part  of  the  realty.  In  a  court  of  law,  if 
available  there,  it  would  be  for  money  ex- 
pended for  the  use  of  the  other  parties,  in 
the  improvement  of  their  estate.  If  one 
coparcener  Improve  with  the  assent  of  an- 
other, that  other  becomes  liable  to  his  fel- 
low for  money  laid  out  for  him,  and  sues 
In  assumpsit  Courts  of  equity  give  htm  a 
Hen  on  the  land.  This  is  a  mere  creature 
of  a  court  of  equity,  a  debt  chargeable  as 
a  Hen  on  the  laud,  and  gives  no  right  to 
the  land.  The  tenant  spending  money  in 
Improvements  cannot  hold  the  land  until  they 
are  paid  for.  He  can  only  asS  a  court  of 
equity  to  charge  the  improvements  upon  the 
land.  Freem.  Coten.  §§  2C2,  510;  Houston 
V.  McClunoy,  8  W.  Va.  135.  The  conclusion 
Is  that  this  deed  does  operate  to  pass  to 
Mrs.  Boyles  Ward's  interest  in  the  hotel  It- 
self, so  as  to  preclude  Ward  from  having 
the  proceeds  of  Its  sale;  but  that  It  does 
not  preclude  bim  from  charging  Improve- 


ments on  other  shares  according  to  the  prin- 
ciples decided  on  the  former  appeaL  When 
a  man  conveys  land  on  which  he  has  a  Uen 
it  passes  the  lien,  no  doubt;  but  this  Uen 
did  not  touch  this  sixth  interest  but  bound 
the  other  interests  for  the  surplus  beyond 
that  portion  of  it  chargeable  to  Ward. 
Therefore,  this  answer  was  properly  received 
to  show  the  transfer  of  Ward's  Interest  in 
the  realty  Itself,  and  give  Mrs.  Boyles  its 
share  of  the  proceeds  of  sale,  and  so  far 
presented  a  good  defense,  but  did  not  pre- 
sent a  defense  to  Ward's  demand  for  Im- 
provements, and. it  was  error  to  decree  its 
operation,— I  mean  the  operation  of  the  deed. 
—to  the  total  defeat  of  Ward's  suit. 

After  the  court  announced  its  decree  the 
plaintiff  asked  leave  to  file  an  amended  bill; 
but  he  presented  no  amended  bill,  so  as  to 
let  us  know  what  It  proposed  to  introduce 
Into  the  case  and  Judge  of  its  materiality  or 
relevancy.  Besides,  the  record  shows  that 
there  was  no  request  to  file  It  until  after  the 
court  had  decided  the  case.  Indeed,  it  staowb 
that  the  plaintiff  consented  to  the  submis- 
sion of  the  case  on  the  general  replication 
to  the  supplemental  answer,  and  therefore 
the  application  to  file  the  amended  bill  came 
too  late.  €nquestlonably.  when  that  sup- 
plemental answer  introducing  new  matter 
came  in,  the  plaintiff  had  clear  right  to  file 
an  amended  bill  to  meet  that  new  matter, 
had  he  requested  it  before  the  submission 
of  the  case.  Doonan  v.  Glynn,  26  W.  Va. 
225;  Lamb  t.  Cecil,  25  W.  Va.  288;  1  Enc. 
PI.  &  Prac.  486.  It  is  useless,  however,  to 
say  what  I  have  said  on  this  point  because 
the  plaintiff  will  have  leave,  when  the  case 
goes  back  to  the  circuit  court  to  file  an 
amended  bill  containing  proper  matter  to 
meet  the  matter  of  the  supplemental  an- 
swer. If  advised  that  It  is  material  to  do 
80.  The  decree  says  that  a  special  replica- 
tion to  that  answer  was  filed.  What  It  con- 
tained we  do  not  know,  as  it  is  not  in  the 
record;  but  special  replications  are  not  ad- 
missible in  chancery  cases.  Special  replieb 
may  be  filed  under  section  35,  c.  125,  Code 
1899,  to  an  answer  of  new  matter  calling 
for  affirmative  relief;  but  special  replica- 
tions are  not  admissible.  If  the  plalntlflF 
wants  to  contest  that  deed  he  must  do  so 
by  amended  bill.  Cbalfant  v.  Martin.  25  W. 
Va.  304.  It  is  hardly  material  to  add.  as  it 
is  apparent  that  the  same  reasons  for  re 
fusing  an  amended  answer  bringing  in  mat- 
ters existing  before  the  commencement  of 
the  suit  mentioned  in  Foutty  v.  Poar,  35  W. 
Va.  70,  12  S.  E.  1096,  do  not  exist  in  the  c.-ise 
of  a  supplemental  answer,— that  is,  an  answer 
Introducing  matters  transpiring  after  the  suit 
commenced  and  first  answer,— and,  as  such  an 
answer  is  allowable,  there  is  a  clear  right 
to  a  plaintiff  to  file  an  amended  bill  con 
taining  proper  matter  to  meet  the  new  mat- 
ter of  the  supplemental  answer.  This  right 
Is  given  by  section  12,  c.  12.'>,  Code.  In  gen- 
eral chancery  practice.    Such  amended  bill 
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innst  be  seasonably  presented  and  actnnlly 
tendered  before  the  RUbmlssIon  of  the  case. 
How  long  before  depends  upon  the  question 
it  what  time  has  transpired  after  the  filing 
ol  the  supplemental  answer.  In  this  case 
leave  to  file  an  amended  bill  was  asked  on 
the  same  day,  but  after  the  submission  and 
decision,  and  no  amended  bill  was  actually 
presented.  A  brief  8U}-s  that  counsel,  stated 
the  matter  which  it  was  proposed  to  present 
In  the  amended  bill,  and  that  the  court  ruled 
that  If  presented  It  would  not  meet  the  de- 
fense set  up  In  the  supplemental  answer, 
but  we  know  nothing  of  this  by  record. 

The  circuit  court  has  not  yet  passed  on 
the  commissioner's  reijort  or  the  exceptions 
to  It,  and  the  case  will  hare  to  go  back  for 
Its  action  thereon.  If  the  court  shall  de- 
cide that  the  plaintiff  is  entitled  to  any  com- 
pensation for  Improvements,  relief  can  b« 
given  In  this  case,  notwithstanding  the  trans- 
fer of  L.  E.  Ward's  Interest  In  the  realty; 
as,  when  a  court  has  properly  Jurisdiction 
for  several  reliefs,  It  may.  retain  the  case 
for  the  purpose  of  giving  all  the  relief  proper 
under  the  bill. 

The  decree  Is  reversed,  and  the  case  re- 
manded. 

DEXT,  J.,  absent 


DANCER  T.  TOWN  OF  MANNINGTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  80.  1901.) 

PAVING  ASSESSMENT— PROPERTY  SUBJKCT- 
PETITION— CONSTITUTIONAL  LAW. 

1.  Under  the  provisions  of  section  34,  c.  47, 
Code,  as  amended  b.v  chapter  14,  Acts  18K5, 
the  common  council  of  a  city,  tovrn,  or  village 
can  only  assess  against  the  abutting  property 
the  two-thirds  of  the  cost  of  paving  a  street 
between  such  cross  streets,  or  between  a  cross 
street  and  alley,  as  same  is  petitioned  for  by 
the  owners  of  the  greater  amount  of  frontage 
on  both  sides  of  the  street  to  be  paved  betwetjn 
any  particular  cross  streets,  or  between  a 
cross  street  and  alley. 

2.  If  such  council  proceed  to  pave  such  street 
between  other  cross  streets,  or  between  cross 
streets  and  alleys,  for  the  paving  of  which  the 
persons  owning  the  greater  nmoiint  of  frontage 
on  both  sides  of  said  street  between  such  cross 
streets,  or  between  such  cross  streets  and  al- 
leys, have  not  petitioned,  such  paving  must  be 
wuolly  at  the  cost  of  the  corporation. 

3.  The  fact  that  the  exercise  of  municipal 
powers  of  discretion  cannot  be  deloRRtod  does 
not  prevent  a  corporation  from  apt)ointing  com- 
uittees,  and  invest  ing  them  with  duties  of  a 
ministerial  or  admiuistrative  character. 

4.  Section  34.  c.  47,  Code,  as  amended  by 
chapter  14,  Acts  1893,  is  constitutional  and 
valid. 

(Syllabus  by  the  0>urt.) 

Appeal  from  circuit  court,  Marlon  coun- 
ty. 

Action  by  the  town  of  Mannington  against 
W.  S.  Dancer.  Decree  for  complainant,  and 
defendant  appeals.    Reversed. 

W.  S.  Raymond,  for  appellant  W.  S. 
Meredith  and  Charles  B.  Hawker,  for  appel- 
lee. 


McWHORTBR,  J.  This  Is  a  suit  to  sub- 
ject the  real  estate  of  William  S.  Dancer, 
abutting  on  Clarksburg  street,  in  the  town 
of  Mannington,  In  the  county  of  Marlon, 
for  one-third  of  the  cost  of  paving  the  same, 
situated  t>etween  High  street  and  Howard 
street  crossing  the  said  Clarksburg  street 
consisting  of  208.86  feet  frontage  on  said 
Clarksburg  street;  being  more  than  one- 
half  the  frontage  between  said  cross  streets 
on  both  sides  of  said  Clarksburg  street; 
the  common  council  of  said  town  being  de- 
sirous of  paving  said  Clarksburg  street  be- 
tween the  Buttalo  bridge.  In  said  town,  and 
the  southwest  corporate  limits  thereof,  to- 
gether with  portions  of  other  streets  named. 
On  the  16th  of  May,  1898,  the  said  conncU 
passed  an  ordinance,  under  the  provisions 
of  sections  28,  34,  and  80  of  chapter  47, 
Code,  providing  for  the  paving  thereof. 
Said  ordinance  recited  that  the  persons  own- 
ing the  greater  amount  of  frontage  of  the 
lots  abutting  on  both  sides  of  the  streets 
named  bad  filed  their  petition  in  writing 
with  the  common  council,  under  and  In  pur- 
suance of  the  S4th  and  3Bth  sections  oi 
chapter  47  of  the  Code,  as  amended  by 
chapter  14  of  the  Acts  of  the  Legislature 
of  1895,  requesting  the  common  council  of 
said  town  to  pave  said  street  and  parts  of 
streets;  the  expenses  thereof  to  be  paid  for 
in  accordance  with  said  sections  84  and  36, 
as  so  amended.  The  owners  of  the  prop- 
erty on  the  opposite  side  of  the  said  Clarks- 
burg street  from  defendant  between  the 
cross  streets  High  and  Howard,  signed  the 
petition  for  paving  the  streets;  the  com- 
bined frontage  of  the  said  owners  between 
said  cross  streets  aggregating  only  195.20 
feet.  The  paving  of  said  street  was  com- 
pleted, and  the  said  Dancer  charged  with 
$195.68;  being  the  one-third  of  the  paving 
between  said  cross  streets.  Refusing  to 
pay  the  same,  this  suit  was  Instituted  to 
enforce  the  collection  of  said  assessment 
out  of  the  said  Dancer's  property  front- 
ing on  said  Clarksburg  street.  Defendant 
filed  his  answer  to  the  bill,  denying  the 
filing  of  said  petition  of  the  persons  OMrn- 
Ing  the  g^'eater  amount  of  frontage  on  said 
street  between  the  points  designated  In 
said  ordinance  for  paving,  and  denying  that 
the  cost  of  the  paving  of  said  part  of 
said  street  was  the  sum  of  $1.27  per  square 
yard  of  surface  paving,  or  that  an  assess- 
ment was  made  twder  plalutltF's  supervision 
of  two-thirds  of  the  cost  of  paving  against 
the  owners  of  lots  or  fractional  parts  of 
lots  abutting  on  said  part  of  said  street  in 
proportion  to  the  distance  such  lot  or  part 
of  a  lot  abuts  on  said  street  or  that  defend- 
ant's lot  described  In  the  bill  abuts  on  said 
street  within  said  town  a  distance  of  208.85 
feet  or  thi^t,  in  making  the  assessment  al- 
leged In  the  bin  to  have  been  made,  the 
basis  was  that  which  was  prescribed  by 
said  act  to  wit  "the  cost  of  paving  that 
part  of  the  street  or  alley  <mi  which  the 
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property  lies  Included  between  the  adjoin- 
ing cross  streets  or  alleys."  Depositions 
-were  taken  in  tbe  cause,  and  the  cause  sub- 
mitted on  tbe  16tb  day  of  March,  1900, 
when  tbe  court  ascertained  from  the  evi- 
dence that  33  feet  front  of  defendant's  prop- 
erty was  without  the  corporation  limits  of 
said  town,  and  rendered  a  decree  for 
1177.93,  ascertained  to  be  tbe  amount  due 
from  defendant  for  bis  one-tbird  part  of 
the  paving  of  said  street  in  front  of  bis 
property  within  tbe  corporation,  from  which 
decree  tbe  plaintiff  appealed,  and  assigned 
as  error  that  tbe  record  fails  to  show  that 
tbe  petition  required  by  section  34  of  chap- 
ter 47,  Code  1899,  was  ever  presented  to  tbe 
common  council  of  said  town,  and  that  the 
record  does  not  show  that  the  persons  own- 
ing tbe  greater  amount  of  frontage  of  tbe 
lots  abutting  on  both  sides  of  said  Clarks- 
burg street  between  said  bridge  and  tbe 
corporation  limits  signed  said  petltioD  In 
writing,  as  required  by  section  34;  that  tbe 
record  does  not  show  that  tbe  common 
council,  by  a  lawful  majority  thereof,  or- 
dered any  part  of  said  Clarksburg  street 
to  be  pared  between  any  two  cross  streets 
thereof,  or  between  any  cross  street  and 
alley  thereof;  that  said  record  does  not 
show  that  said  common  council  passed  any 
order  or  ordinance  assessing  to  tbe  owners 
of  tbe  lots  or  fractional  parts  of  lots  abut- 
ting on  that  part  of  Clarksburg  street  so 
pared,  including  tbe  lot  of  petitioner  in  pro- 
portion to  tbe  distance  such  lot  or  part  of 
a  lot  abutted  on  such  street  two-tbirds  of 
tbe  cost  of  such  paring,  required  by  said 
section  34;  that  tbe  said  act  of  tbe  said 
legislature  of  1895,  under  which  tbe  com- 
mon council  of  said  town  proceeded,  is  con- 
trary to  the  provision  of  section  1,  art.  14, 
of  tbe  amendments  of  tbe  constitution  of 
tbe  United  States,  and  contrary  to  tbe  pro- 
visions of  sections  9  and  10  of  article  3  of 
tbe  constitution  of  West  Virginia,  and  is 
therefore  null  and  void. 

Under  section  28  of  chapter  47  of  tbe 
Code,  tbe  general  powers  and  duties  of  tbe 
common  council  of  a  city,  town,  or  village 
are  prescribed,  a  part  of  which  is  as  fol- 
lows: "Tbe  council  of  such  city,  town  or 
village  shall  bare  power  therein  to  lay  off, 
vacate,  close,  open,  alter,  curb,  pave,  and 
keep  in  good  repair  roads,  streets,  alleys, 
sidewalks,  cross-walks,  drains,  and  gutters 
for  the  use  of  tbe  public,  or  any  of  tbe 
citizens  thereof,  and  to  improve  and  light 
the  same,  and  have  them  kept  free  from  ob- 
structions on  or  over  them;  to  regulate  tbe 
width  of  sidewalks  on  the  streets,  and  to 
order  tbe  sidewalks,  footways,  cross-walks, 
drains  and  gutters  to  be  curbed  and  paved 
and  kept  in  good  order,  free  and  clean,  by 
tbe  owners  or  occupants  thereof,  or  of  the 
real  property  next  adjacent  thereto."  Un- 
der the  powers  here  granted,  the  common 
council  can  pare  any  sti-eet  or  alley  within 
Its  Jurisdiction  that  it  may  deem  expedient 


or  proper  to  pave.  The  amendmoit  to  sec- 
tion 34,  c.  47,  under  which  tbe  Gonncil  in 
this  case  proceeded,  was  passed  by  tbe  leg- 
islature in  1895;  and  while  it  has  tbe  au- 
thority, under  tbe  general  powers  given  the 
council,  to  pave  any  street  from  one  des- 
ignated point  to  another,  passing  over  cross 
streets  and  alleys,  \n  order  to  charge  tbe 
owners  of  abutting  property  thereon  be- 
tween'any  two  cross  streets,  or  between  a 
cross  street  and  an  alley,  the  petition  pre- 
sented for  paving  said  street  must  be  sign- 
ed by  tbe  owners  of  a  greater  amount  of 
frontage  on  tbe  street  proposed  to  be  paved 
between  any  two  cross  streets,  or  between 
a  cross  street  and  alley. 

It  is  contended  by  appellant  that  it  i» 
necessary  to  have  separate  action  by  the 
council  on  each  block  or  section  of  tbe 
street  proposed  to  be  paved,  between  any 
two  cross  streets,  or  between  a  cross  street 
and  alley.  This  is  unnecessary,  because  un- 
der its  general  powers  tbe  council  has  a 
right  to  pave  any  and  all  streets  within  the 
corporation,  under  tbe  provisions  of  chap- 
ter 47,  Code;  and  wbenerer  tbe  persons 
owning  tbe  greater  amount  of  frontage  of 
the  lots  abutting  on  both  sides  of  tbe  street 
to  be  paved,  between  any  two  cross  streets, 
or  between  a  cross  street  and  alley,  tbe 
council  can  complete  tbe  work  and  charge 
tbe  abutting  owners  on  such  part  or  frac- 
tion of  the  street  with  the  two-tbirds  of 
tbe  cost  of  such  paring;  and  although  part 
of  tbe  owners  of  frontage  on  a  long  line 
of  street  petition  for  its  pavement  over 
many  cross  streets  and  alleys,  yet  the  coun- 
cil, although  they  pave  the  whole  street, 
can  only  charge  the  abutting  property  be- 
tween such  cross  streets,  or  between  a  cross 
street  and  alley,  as  is  petitioned  for  by  tbe 
owners  of  tbe  greater  amount  of  frontage 
between  any  particular  cross  streets,  or  be- 
tween a  cross  street  and  alley,  all  otber  por- 
tions not  so  petitioned  for.  If  paved,  must 
be  paid  for  by  the  town.  1  Dill.  Mun.  Corp. 
!  763:  "It  is  important  to  bear  in  mind  that 
the  authority  to  municipalities  to  impose 
burdens  of  any  character  upon  persons  or 
property  is  wholly  statutory,  and  as  its  ex- 
ercise may  result  in  a  divestatlon  and  trans- 
fer of  property.  It  must  be  clearly  given 
and  strictly  pursued."  It  is  contended  by 
appellant  that  It  does  not  appear  from  tbe 
record  that  the  ordinance  to  do  the  paving 
was  passed  by  a  lawful  majority  of  the 
council.  Tbe  record  shows  that  tbe  "ordi- 
nance presented  and  read  on  May  tbe  2nd 
was  read  a  second  time,  and,  on  motion  of 
J.  T.  Koen,  tbe  rules  were  suspended  by  a 
unanimous  rote,  and  tbe  ordinance  was 
passed."  Then  follows  tbe  ordinance.  It 
is  tnie,  tbe  proceedings  do  not  show,  in 
termn,  by  what  majority  tbe  ordinance  pass- 
ed; but  it  is  clear  that  when  the  coimcU, 
by  unanimous  vote,  decided  to  suspend  the 
rules  for  tbe  purpose  of  taking  up  and  act- 
ing on  tbe  ordinance,  and  tbe  record  shows 
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that  It  'was  at  once  passed,  there  was  no 
opposition  to  the  ordinance. 

It  Is  claimed  that  no  assessment  was 
made  by  the  common  council  of  the  tovrn 
uiton  the  property  holders,  or  any  of  them, 
for  the  payment  of  the  respectWe  amounts  to 
be  recovered;  that  the  council  could  not  and 
did  not  delegate  authority  to  the  street  com- 
mittee, or  any  of  them,  to  make  such  assess- 
ment; that  the  making  of  said  assessment 
Is,  in  effect,  a  power  of  taxation,  and  can 
only  be  es^cised  by  the  council.  After  the 
adoption  of  the  ordinance  to  do  the  paving, 
the  statute  (section  34)  provides  that  "two- 
thirds  of  the  cost  of  such  paving  shall  be 
assessed  to  the  owners  of  the  lots  or  frac- 
tional parts  of  lots  abutting  on  that  part  of 
the  street  or  alley  so  paved  in  proportion  to 
the  distance  such  lot  or  part  of  a  lot  abuts 
on  such  street  or  alley,  and  the  remaining 
one-thtrd  of  the  cost  of  such  paving  shall 
be  paid  by  the  city,  town  or  village.  In  mak- 
ing such  assessments  the  basis  shall  be  the 
cost  of  paving  that  part  of  the  street  or  alley 
on  which  the  property  lies  Included  between 
the  adjoining  cross  streets  or  alleys;  and  the 
amounts  assessed  against  the  owners  of  each 
lot  or  fractional  part  of  a  lot  shall  be  in  the 
proportion  which  the  frontage  of  such  lot  or 
part  of  a  lot  bears  to  the  whole  cost  of  pav- 
ing said  street  or  alley  between  said  cross 
streets  or  alleys  as  aforesaid."  After  the 
paving  Is  completed,  it  is  only  a  question  of 
measurement  and  calculation  to  ascertain  the 
amount  to  be  assessed;  and  it  is  competent 
for  the  street  committee,  or  another  commit- 
tee appointed  by  the  council  for  the  pur- 
pose, to  measure  and  ascertain  and  report 
to  the  council  the  amount  In  each  case,  which 
was  done  In  case  at  bar,  and  the  same  ac- 
cepted and  adopted  by  council,  and  placed 
In  the  hands  of  the  town  sergeant  for  collec- 
tion. There  Is  no  delegation  of-  power  to  as- 
sess in  this  act  It  is  merely  appointing  a 
committee  to  ascertain  and  report  facts, 
without  the  exercise  of  powers  or  discretion. 
The  sEtatute  itself  fixes  the  basis  of  assess- 
ment, and  makes  the  amount  ascertained  by 
the  measurement  a  lien  on  the  abutting  prop- 
erty. It  is  not  made  so  by  being  declared  a 
lien  by  the  council,  as  claimed  by  appellant. 
The  autliorities  cited  by  .appellant  (Whyte  ▼. 
Mayor,  etc.,  2  Swan,  364;  Alurray  v.  Tucker, 
10  Bush,  240)  do  not  apply  here.  In  Whyte 
y.  Mayor,  etc.,  it  was  very  properly  held  that 
the  corporation  of  Nashville  had  no  power  to 
delegate  to  any  one  or  more  members  of  the 
board  of  aldermen  authority  to  give  notice, 
to  such  citizens  as  they  might  select,  to  con- 
struct foot  pavements  in  front  of  their  lots, 
and.  In  the  event  of  their  failure  to  make 
such  pavements  within  the  time  fixed  by  a 
by-law  of  the  corporation,  to  have  them 
made  at  the  expense  of  the  lot  owner,  which 
was  a  power  conferred  upon  the  corpora- 
tion, which  could  not  be  delegated;  and  In 
the  case  of  Murray  v.  Tucker  It  was  held 


that  "the  city  of  Louisville  alone  has  the 
power,  under  its  charter,  to  determine  the 
necessity  for  street  improvements  therein, 
and  the  exercise  of  this  power  cannot  be 
delegated."  Appellant,  on  this  point,  also 
cites  1  Dill.  Mun.  Corp.  |  96,  which  is  to  the 
same  effect  as  the  authorities  Just  cited;  and 
yet  we  find  in  that  same  section  96,  "But  the 
principle  that  the  exercise  of  municipal  pow- 
ers of  discretion  cannot  be  delegated  does 
not  prevent  a  corporation  from  appointing 
agents,  and  empowering  them  to  make  con- 
tracts, or  from  appointing  committees,  and 
investing  them  with  duties  of  a  ministerial 
or  administrative  character."  Appellant 
claims  that  said  act  of  1895,  amending  sec- 
tion 34,  c.  47,  Code,  is  hi  violation  of  section 
1  of  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States,  and  of  sections  9, 
10,  art  3,  of  the  constitution  of  this  state. 
This  question  has  been  passed  on  by  this 
court.  In  Wilson  v.  Town  of  Phlllppi,  39 
W.  Va.  75,  19  S.  E.  553,  section  34.  c.  47, 
Code,  as  it  then  stood  (1894),  was  "held  not 
repugnant  to  the  constitution."  In  Itft^  the 
legislature  passed  an  act  amending  said  sec- 
tion 34  so  as  to  provide  for  the  pavement  of 
streets,  and  providing  for  charging  two-thirds 
of  the  cost  thereof  upon  the  abutting  proper- 
ty, as  we  have  hereinbefore  stated.  At  its 
session  of  1889  the  legislature  amended  the 
charter  of  the  city  of  Parkersburg  (see  chap- 
ter 13,'  Acts  1889),  and  so  amended  section 
SI  of  said  charter  as  to  contain  all  the  ma- 
terial provisions  now  contained  in  section  34, 
c.  47,  Code,  as  amended,  and  went  further, 
by  providing  that  "without  a  petition  there- 
for, by  a  majority  of  not  less  than  three- 
fourths  of  all  the  members  constituting  said 
body,  [the  council]  shall  be  authorized  to  or- 
der such  part  of  any  street  or  alley  to  be 
paved  between  the  sidewalks,"  etc.,  and  to 
charge  two-thirds  of  the  cost  of  the  paving 
and  the  cost  of  sewerage  to  the  abutting 
owners.  In  the  case  of  City  of  Parkersburg 
v.  Tavenner,  42  W.  Va.  486,  26  S.  B.  179, 
this  act  was  held  constitutional  and  valid, 
and  it  is  said  In  the  opinion,  "The  Virginia 
court  of  appeals  has  fully  sustained  the  con- 
stitutionality of  local  assessment  statutes;" 
dtlng  City  of  Norfolk  v.  Ellis,  28  Qrat  224; 
Langhorne  v.  Robinson,  20  Orat.  661;  Sands 
Y.  City  of  Rlchm(»id,  31  Orat  571,  31  Am. 
Rep.  742;  Davis  v.  City  of  Lynchburg,  84 
Va.  861,  6  S.  E.  230;  Richmond  &  A.  R.  Co. 
V.  City  of  Lynchburg,  81  Va.  473.  Section 
34,  c.  47,  Code  1899,  Is  not  repugnant  to  the 
constitution  of  this  state,  nor  to  the  fout^ 
teenth  amendmait  to  the  constitution  of  the 
United  States. 

The  persons  owning  the  greater  amount 
of  frontage  of  the  lots  abutting  on  both  sides 
of  Clarksburg  street  between  the  cross 
streets  called  "High"  and  "Howard"  not  hav- 
ing petitioned  in  writing  for  the  paving  of 
said  street  as  provided  in  section  34,  c.  47, 
.Code,  and  the  one-third  of  the  cost  of  pnviiig 
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said  Clarksburg  street  between  aald  two  cross 
streets  not  being  legally  assessed  against  the 
property  of  the  defendant,  tbe  decree  com- 
plained of  is  reversed,  and  the  bill  dismissed. 


DBA.BING  et  al.  t.  SELVEY. 

(Supreme  Ck>art  of  Appeals  of  West  Virginia. 

Not.  8.  1901.) 

SEiTTLHniBNT— CONCLUSIVENESS— WILL—  CON- 
STRUCTION—POWER OP  SALE— TRUST- BILL 
TO  SURCHARGE  EXECUTOR. 

1.  An  ez  parte  settlement,  upon  the  face  of 
which  no  error  is  apparent,  is  prima  facie  cor- 
rect; and  the  burden  of  proof  is  on  the  plain- 
tiff, in  attackiue  any  item  in  sacb  settlement, 
to  show  that  it  is  improper. 

2.  Where  a  trill  bequeaths  and  derises  al!  ot 
the  testator's  property,  both  real  and  personal, 
after  the  death  of  his  widow,  to  his  children, 
and  at  the  time  of  the  making  of  the  will  he 
owned  certain  real  estate,  but  before  his  death 
acquired  additional  land,  tlie  after-acquired 
real  estate  passes  to  the  devisees  with  the 
other. 

3.  If  in  such  case  the  testator  directs  the  ex- 
ecutor of  Ms  will  to  sell  the  real  estate  own- 
ed by  him  at  the  time  he  made  the  will,  de- 
scribing it  as  "my  said  home  farm,"  and  the 
disposition  of  his  estate  is  such  that  the  pur- 
poses disclosed  by  the  will  cannot  be  effectuated 
without  a  sale  of  all  the  real  estate  of  the  tes- 
tator, a  power  of  sale  as  to  such  after-acquired 
property  is  implied,  and  should  be  exercised  by 
the  executor. 

4.  Where  a  will  provides  that  the  executor 
shall  not  pay  to  a  devisee  her  part  of  the  tes- 
tator's estate  in  money,  but  shall  invest  it  in 
land  for  the  benefit  of  her  and  her  children, 
and  cause  a  deed  for  the  same  to  be  so  made 
as  to  vest  in  her  a  life  estate,  and  the  re- 
mainder in  fee  in  her  children,  such  provision 
creates  a  trust  in  favor  of  such  devisee  and  her 
children,  which  it  Is  the  duty  of  the  executor 
to  perform. 

5.  Such  devisee  may  waive  the  execution  ot 
such  trust  on  the  part  of  the  executor  by  ac- 
cepting from  him  a  sum  of  money  equal  to  or 
in  excess  of  the  value  of  her  prospective  life 
estate,  and,  having  done  so,  she  is  eetopped 
from  requiring  the  execution  of  the  trust  in 
accordance  with  the  terms  of  the  will. 

6.  One  who  is  not  entitled  to  any  relief 
against  an  executor  or  administrator  cannot 
maintain  a  bill  to  surcharge  and  falsify  the 
ex  parte  settlement  of  such  fiduciary. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Taylor  county; 
Jno.  Homer  Holt,  Judge. 

Bill  by  Melissa  Dearing  and  otbere  against 
Thomas  T.  Selvey.  Decree  for  plaintiffs,  and 
defendant  appeals.    Reversed. 

G.  H.  A.  Knnst,  for  appellant.  Ira  B. 
Robinson,  for  appellees. 


POFFENBARGER,  J.  This  is  a  suit  In 
equity  Instituted  In  the  circuit  court  of  Tay- 
lor county  In  December,  1895,  by  Melissa 
Dearing  and  John  G.  Dearing,  her  husband, 
against  Thomas  T.  Selvey,  executor  of  the 
will  of  James  Selvey,  deceased,  and  the  five 
children  of  the  plaintiffs,  all  of  whom  are 
infants,  to  surcharge  and  falsify  the  settle- 
ments made  by  the  executor,  and  to  require 
him  to  pay  over  certain  sums  of  money  which 
had  come  Into  his  hands  by  virtue  of  the  will 


and  In  his  capacity  as  executor,  as  Is  con- 
tended by  the  plaintiffs,  and  In  part  by  vir- 
tue of  the  will  and  In  part  by  virtue  of  cer- 
tain contracts  made  by  the  plaintiffs  with  the 
executor,  as  claimed  by  the  executor.  The 
testator  died  at  some  time  between  the  years 
1881  and  1888.  His  wiU  is  dated  May  18. 
1881,  and  was  probated  on  the  23d  day  of 
May,  1888.  The  principal  provisions  of  the 
will  are  as  follows:  "(2)  I  will  and  bequeath 
my  home  farm,  of  about  one  hundred  and 
fifty-two  and  a  half  acres,  to  my  wife,  Eliza- 
beth, during  her  natural  life;  and  I  also  will 
and  bequeath  to  my  said  wife  all  my  house- 
hold and  kitchen  furniture,  and  two  cows, 
during  her  natural  life.  (3)  I  will  and  be- 
queath the  whole  residue  of  my  estate,  both 
real  and  personal,  to  my  nine  children,  to  be 
equally  divided  between  them,  except  only 
that  from  the  part  of  my  daughter  Virginia 
shall  be  deducted  a  note  of  three  hundred 
dollars,  with  its  interest,  from  the  date  of  the 
note  till  paid,  that  her  husband  Arthur  Sin- 
clair owes  me  for  a  bouse  and  lot  In  Clnys- 
vllle;  and  from  the  part  of  my  daughter 
Matilda  Sparks  shall  be  deducted  the  amount 
of  bcr  note  of  four  hundred  and  twenty-flve 
dollars,  with  Its  interest,  which  I  hold  on 
her;  and  the  amount  of  her  husband,  Josci>b 
Sparks,  two  notes,  one  of  fifty-five  dollars, 
and  the  other  of  fifteen  dollars,  and  their  In- 
terest, which  I  bold  on  bim;  and  from  the 
part  of  my  daughter  Rebecca  Boots  shall  be 
deducted  the  amount  of  the  note  of  one  hun- 
dred and  fifty  dollars,  and  Its  Interest,  I  hold 
on  her  husband,  Adam  Boots;  and  from  the 
part  of  my  daughter  Melissa  Dearing  shall  be 
deducted  the  amount  of  a  note  of  forty-five 
dollars,  and  its  Interest,  I  bold  on  ber  hus- 
band, Calvin  Dearing.  The  names  of  the  said 
nine  children  are  Samuel  Selvey;  Richard 
Selvey;  Thomas  T.  Selvey;  Dolly  Yates,  wife 
of  James  Yates;  Rebecca  Boots,  wife  of 
Adnm  Boots;  Melissa  Dearing,  wife  of  Cal- 
vin Dearhig;  Matilda  Sparks,  wife  of  Jo- 
seph Sparks;  Elizabeth  Selvey;  and  Vir- 
ginia Sinclair,  wife  of  Arthur  Sinclair.  (4) 
I  will  and  db:ect  that,  after  the  death  of  my 
said  wife,  my  said  home  farm,  of  about  152^ 
acres,  be  sold  by  my  executor  hereinafter 
named,  and  that  the  proceeds  of  the  sale  be 
equally  divided  between  my  said  nine  chil- 
dren as  aforesaid,  except  the  aforesaid  de- 
ductions from  the  parts  aforesaid.  The  ex- 
ecutor may  seU  the  land  by  private  or  public 
sale,  and  may  sell  for  cash  in  hand,  or  on  a 
reasonable  credit.  Melissa  Dearlng's,  Vir- 
ginia Sinclair's,  and  Matilda  Sparks'  parts  of 
my  estate  shall  not  be  paid  to  them  by  my 
executor,  but  the  executor  shall  Invest  them 
in  land  for  the  benefit  of  them  and  their 
children.  The  land  shall  be  suitable  for 
homes  for  them  and  the  children,  and  the 
deeds  for  the  lands  shall  vest  In  them  an  es- 
tate for  theb:  lives,  and  the  remainder  to  the 
children."  Exclusive  of  the  provisions  made 
for  the  widow  out  of  the  personal  property, 
the  executor  realized  the  sum  of  $280.12  from 
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the  p«Boiial  eatate  of  the  testator.  On  the 
2d  day  of  Marcli,  1881,  be  Bold  the  152i^ 
acre  tract  of  land  (the  home  place)  for  $3,- 
030,  of  which  $1,010  was  paid  in  cash,  and 
the  residue  hi  two  equal  Installments  one 
and  two  j-ears  afterwards,  respectlrely;  mak- 
ing the  total  amount  received  therefrom, 
principal  and  interest,  $3,211.80.  At  the  time 
of  his  death  the  testator  owned  three  other 
tracts  of  land,  one  of  which  was  one  acre  of 
coaL  This  one  acre  was  sold  by  Thomas  O. 
Yates,  special  commissioner,  under  a  decree 
of  the  circuit  court  of  Taylor  county,  for.  the 
sum  of  $80;  and  after  deducting  the  costs 
and  expenses  of  sale,  amounting  to  $60.93, 
a  balance  of  $19.06  remained  In  his  hands. 
Tills  is  stated  in  the  bill.  The  executor  de- 
nies that  any  part  of  this  money  ever  came 
into  his  hands.  He  was  one  of  the  devisees 
of  the  will,  and  in  bis  answer  says  this  one 
acre  was  sold  in  a  suit,  brought  by  him  in 
his  individual  capacity  and  as  devisee  under 
the  will,  for  the  partition  thereof,  and  upMi 
the  ascertainment  by  the  court  that  the  land 
was  not  susceptible  of  partition.  He  did  sell 
the  other  two  tracts,  one  of  them  on  the 
2d  day  of  April,  1890,  for  $682.84,  for  part 
cash,  and  the  residue  on  credit,  and  received 
therefor,  in  all,  $713.19.  He  sold  the  olher 
on  the  16th  day  of  September,  1890,  for  $1,- 
500,  part  cash,  and  the  residue  on  credit,  and 
received  therefor,  in  the  aggregate,  $1,573. 
After  the  death  of  the  widow  he  received 
additional  money  from  the  personal  estate, 
amoimting  to  $109.15.  The  executor  charged 
himself  in  his  settlement  with  the  following 
collection  of  notes:  T.  T.  Selvey,  $216.76; 
T.  T.  Selvey,  $80.86;  Dolly  Yates,  $246.46; 
A.  D.  Sinclair,  $613.81;  Betty  Selvey,  $161.- 
37;  Melissa  Dearing,  $91.80;  Rebecca  Boots, 
$252.08.  It  wlU  be  noticed  that  the  wlU 
directs  a  part  of  these  notes  to  be  deducted, 
respectively,  from  the  shares  of  the  persons 
owing  them.  Richard  Selvey  owed  $82:1.02, 
with  which  the  executor  did  not  charge  him- 
self, for  the  /eason  that  these  notes  were 
barred  by  the  statute  of  limitation  at  the 
time  tbey  came  into  hia  hands.  Matilda 
Sparks  and  her  husband  owed  $870.95,— an 
amount  consldwably  in  excess  of  her  entire 
share  in  the  estate  of  the  testator.  Because 
of  her  Indebtedness,  Mrs.  Sparks  was  exclud- 
ed from  any  share  in  the  estate:  the  will  hav- 
ing directed  the  debts  of  herself  and  her  hus- 
band to  be  deducted  from  her  share.  No 
snch  provision  was  inserted  as  to  Richard 
Selvey,  and  he  was  permitted  to  share  in  the 
distribution. 

The  executor  made  a  partial  settlement  on 
the  26th  day  of  June,  1891;  another  on  the 
4tb  day  of  April,  1882;  and  his  final  set- 
tlemmt  on  the  4th  day  of  March,  1883.  In 
this  last  settlement  the  two  former  partial 
settlements  were  wholly  ignored,  and  a  set- 
tlement of  the  entire  estate  was  made,  as  If 
no  former  settlement  had  ever  been  made. 
In  this  final  settlement  the  commissioner 
credits  himself  with  $14,  the  commission  on 


the  $280.12,  which  first  came  Into  his  hands 
as  the  proceeds  of  the  personal  property  sold. 
The  bill  alleges  tiiat  this  was  an  improper 
credit,  for  the  reason  that  the  executor  had 
failed  to  lay  his  accounts  before  a  commis- 
sioner for  settlement  within  18  months  frmn 
the  time  of  his  qualification  as  such  execn- 
tat,  as  is  required  by  law.  The  second  Item 
attacked  in  the  bill  is  a  credit  in  the  settle- 
ment of  $74.90  paid  by  the  executor  as  custs 
in  the  chancery  suit  instituted  in  18S0  by 
the  executor  against  the  devisees  of  the  tes- 
tator to  sell  the  two  tracts  of  land  and  the 
one  acre  of  coal  owned  by  the  testator  at 
the  time  of  his  death,  and  not  specifically 
mentioned  in  the  will,  which  suit,  it  is  alleg- 
ed, was  dismissed  upon  the  motion  of  the 
plaintiff  at  the  April  term,  1801.  It  is  alleg- 
ed that  this  suit  was  improperly  brought,  for 
the  reason  tliat  the  persoual  property  was 
amply  sufficient  to  pay  all  of  the  debts  of 
the  testator.  A  copy  of  a  decree  entered  in 
that  cause  on  the  19th  day  of  November, 
1899,  directing  the  debts  mentioned  In  the 
bill  and  the  costs  of  that  suit  to  be  paid  out 
of  the  personal  estate  in  the  hands  of  the 
executor,  and  decreeing  a  sale  of  all  the  real 
estate  because  it  was  not  susceptible  of  par- 
tition in  khid,  is  exhibited  with  the  bill  in 
this  case.  It  appears  from  the  bill  and  an- 
swer that  this  decree  of  sale  was  never  ex- 
ecuted, and  that  the  land  was  otherwise  dis- 
posed of.  So  the  suit  must  have  l)een  dis- 
mis!«ed;  but  the  executor,  feeling  himself 
bound  by  this  decree,  and  warranted  by  it  in 
so  doing,  paid  the  cost  out  of  the  persoual 
estate,  and  credited  himself  with  it  in  his 
settlement  The  next  item  attacked  is  $101. 
the  amount  charged  by  the  commissioner  for 
making  the  settlements,  and  paid  by  the  ex-- 
ecutor.  It  is  objected  to  as  I>ehig  unreasona- 
ble, unlawful,  and  exorbitant  The  fourth 
objection  requires  considerable  explanation. 
In  the  ex  parte  settlement  the  commissioner 
found  that  the  share  of  Melissa  Dearing  in 
the  personal  estate  and  proceeds  of  the  132^ 
acres  of  land  was  $430.04'^.  He  found  her 
interest  in  the  two  tracts  of  land,  not  men- 
tioned in  the  will,  but  sold  by  him,  to  be 
$206.09%,  making  a  total  of  $<J0U.14J^.  De- 
ducting from  that  the  amount  of  her  notes, 
$91.80,  there  remained  $604.34i^.  Recurring 
now  to  the  will,  it  will  be  seen  that  the  fourth 
clause  of  tliat  instrument  directs  the  execu- 
tor to  sell  the  152^^  acres,  and  divide  the 
proceeds  equally  amung  his  nine  children, 
subject  to  the  deductions  to  tie  made  by  the 
third  clanse,  and  to  the  further  provision 
that  "Melissa  Dearii^s.  Virginia  Sinclair's, 
and  Matilda  Sparks'  parts  of  my  estate  shall 
not  be  paid  to  them  by  my  executor,  but  the 
executor  shall  invest  them  in  land  for  the 
benefit  of  them  and  their  chiMren."  This  re- 
quirement of  the  will  was  not  complied  with. 
The  defendant  alleges  in  his  answer  that  an 
honest  efTort  was  made  to  find  a  suitable 
tract  of  land  for  the  purpose;  that  be  spent 
his  own  money  in  so  doing,  %nd  took  the 
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husband  of  Mrs.  Dearlng  with  him;  that  all 
of  these  efforts  were  of  no  avail;  that  then 
Mrs.  Dearlng  demanded  the  payment  of  the 
$430.M,  which  he  refused  to  pay;  that  she 
then  proposed  In  writing,  duly  signed  and  ac- 
Icnowledged  by  her,  to  take  the  value  of  her 
life  estate  In  money;  that,  after  considering 
the  matter  and  taking  the  advice  of  his  coun- 
-sel,  he  decided  to  settle  with  her  on  that 
basis,  and  did  so;  that  the  writing  aforesaid 
was  an  agreement  to  take  a  certain  sum  of 
money  as  the  value  of  her  life  estate,  and  a 
receipt  for  the  payment  thereof;  and  that 
said  writing  was  left  with  A.  Armstrong,  his 
Attorney,  and  the  same  has  since  been  lost 
These  allegations  are  supported  by  the  dep- 
osition of  the  defendant,  as  well  as  by  the 
-deposition  of  Armstrong,  who  says  he  re- 
members having  so  advised  the  defendant, 
and  also  that  such  paper  was  left  in  his  of- 
fice, and  that  he  has  since  been  unable  to 
find  it,  but  he  does  not  remember  its  con- 
tents. No  evidence  appears  in  the  record 
contradicting  this  testimony.  No  deposition 
of  either  of  the  plaintiffs  is  found  in  the  rec- 
ord, and  the  presumption  is  that  they  did  not 
testify.  The  cause  was  referred  to  a  com- 
missioner, and  he  found  and  reported  that  the 
defendant  had  paid  to  Mrs.  Bearing  the  sum 
of  $84.67,  the  supposed  value  of  her  life  es- 
tate, In  the  sum  of  $436.61^,— the  amount 
found  by  him  as  the  share  of  Mrs.  Dearing 
and  her  children  in  the  estate,  exclusive  of 
the  two  after-acquired  tracts  of  land.  He 
further  reported  that  her  interest  in  the  two 
tracts  of  land  amounted  to  $270.47%,  and  that 
the  executor  had  paid  her  the  remainder  of 
this  sum,  after  deducting  the  amount  of  her 
notes,  $91.80,  viz.,  $178.67%.  Now,  the  bUl 
'  alleges  that  the  ex  parte  settlement  of  the 
executor  Is  wrong,  "because  the  said  execu- 
tor embodied  In  his  settlement  the  sum  of 
$508.46k  the  distributive  share  of  the  said 
Melissa  Dearlng  and  children,  proceeds  of 
the  sale  ot  the  home  farm  mentioned  in  the 
said  will,  which  provides  that  the  distributive 
share  of  the  sale  of  the  said  land  shall  not 
be  paid  to  her,  but  shall  be  invested  in  land 
for-  her  and  her  said  children,  and  the  deed 
to  vest  In  her  an  estate  for  life,  and  the  re- 
mainder to  her  children."  The  fifth  objec- 
tion to  the  ex  parte  settlement  Is  to  the  same 
effect,  and  is  as  follows:  "The  said  account 
Is  wrraig,  because  the  commissioner  added  the 
sum  realized  from  the  sale  of  the  home  farm 
to  the  sum  found  by  him  to  be  due  the  said 
Melissa  Dearlng  from  the  sale  of  the  land 
not  mentioned  in  the  will,  and  deducted  there- 
from the  amount  of  her  notes,  $81.80^  for  the 
reason  the  amount  of  said  notes  should  have 
been  deducted  from  her  share  in  the  pro- 
ceeds of  the  sale  in  the  land  not  mentioned 
in  the  will,  leaving  her  distributive  share  in 
the  home  farm,  $506.46,  to  be  put  Into  land." 
T.  T.  Selvey  cont^ids  the  two  tracts  of  land 
not  mentioned  In  the  will  were  not  sold  by 
him  In  the  capacity  of  executor.  He  alleges 
4n  his  answer  that  he  sold  them  under  and 


by  virtue  of  two  instruments  of  writing 
signed  by  all  of  the  devisees,  and  the  sales 
were  consummated  and  effected  by  their  Join- 
ing in  the  deeds  by  which  the  lands  were 
conveyed  to  the  purchasers.  He  also  alleges 
that  these  contracts  provided  that  he  should 
have  his  commission  on  the  purchase  money, 
and  all  his  costs  and  expenses  in  making  the 
sale,  and  that  the  two  agreements  have  been 
misplaced,  and  cannot  be  found.  In  his  dep- 
osition he  swears  to  the  truth  of  all  the  al- 
legations In  his  answer,— not  specifically  as 
to  all  of  them,  but  generally,  and  then  spe- 
cifically as  to  the  settlement  made  with  Mrs. 
Dearing  on  account  of  her  life  estate.  The 
contention  seems  to  be  not  as  to  bow  the 
sales  of  these  two  tracts  were  made,  but  as 
to  whether  Thomas  T.  Selvey  received  the 
proceeds  thereof  In  his  executorial  or  iudirid- 
nal  capacity.  That  question  turns  upon  the 
construction  to  be  given  to  the  will,  and  not 
upon  manner  in  which  the  sales  were  made. 
The  bill  is  not  supported  by  any  proof,  la 
Its  allegation  respecting  the  manner  in  which 
the  sales  were  made.  These  allegations  are 
denied  In  the  answer,  and  It  seems  that  un- 
der these  circumstances  the  proof  offered  In 
support  of  the  answer  Is  sufficient  on  this 
point,  and  tliat  it  is  safe  to  proceed  upon  the 
view  that  the  sale  was  made  hi  the  manner 
set  forth  in  the  answer.  The  ex  parte  set- 
tlement of  the  executor  showed  a  balance  of 
$3,440.39  on  account  of  the  estate,  exclusive 
of  these  two  tracts  of  land,  for  distribution 
among  the  devisees,  subject  to  the  deduction 
from  their  respective  shares  of  the  amount 
due  from  them  to  the  estate.  The  commis- 
sioner to  whom  this  cause  was  referred 
found  the  balance  on  account  of  this  part  of 
the  estate  to  be  $3,492.89,  making  a  differ- 
ence of  $62.30;  falsifying  the  ex  parte  set- 
tlement to  that  extent  on  that  accoimt.  This 
difference  was  made  by  rejecting  part  of  the 
amount  paid  by  the  executor  for  making  the 
ex  parte  settlement  The  whole  amount  of 
that  bill  was  $104,  of  which  $5^.50  was  char- 
ged for  the  first  two  settlements,  and  $51.90 
for  the  last  settlement  As  to  the  other  part 
of  the  estate,  the  balance  shown  by  the  ex 
parte  settlement  was  $2,123.77,  to  be  dis- 
tributed among  the  parties  Interested.  The 
commissioner  In  this  cause  found  that  bal- 
ance to  be  $2,163.79,  making  a  difference  of 
$55.02.  He  says  the  item  of  credit  rejected 
Is  the  expenses  charged  by  Selvey  as  having 
been  incurred  In  making  the  sales  of  the  two 
tracts  of  land.  The  amount  thus  charged  for 
one  of  these  sales  is  $20,  and  for  the  other 
$25,  making  a  total  of  $45;  thus  Indicating  a 
clerical  mistake  of  about  $10.  While  the  ex 
parte  settlement  shows  $686.14^  due  Melissa 
Dearlng  and  her  children  from  the  entire  es- 
tate, subject  to  deduction  for  the  amount  of 
her  notes,  the  report  of  the  commissioner  in 
this  cause  shows  the  amount  to  be  $707.08^, 
subject  to  the  like  deduction.  On  April  20. 
1888,  a  final  decree  was  made  and  entered  in 
the  cause,  requiring  Thomas  T.  Selvey,  ex- 
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ecutor,  to  pay  into  court,  or  to  the  general 
receiver  of  the  court,  within  30  days  from 
the  rlRlng  of  the  court,  the  sum  of  $015.2S^, 
to  the  end  that  it  may  be  invested  In  land 
under  the  order  of  the  court  pursuant  to  the 
desire,  direction,  and  devise  of  the  testator 
expressed  in  the  will,  for  the  benefit  of  Me- 
lissa Dearing  and  her  children.  A  Judge  of 
this  court  granted  an  appeal  from,  and  super- 
sedeas to,  this  decree,  March  12,  1900. 

The  plaintifiB  excepted  to  so  much  of  the 
report  of  the  commissioner  as  found  that  the 
executor  had  paid  to  Melissa  Dearing  the 
sum  of  $178.67%  and  the  sum  of  ^4.86,  or 
any  sum  whatever.  But  there  Is  evidence  of 
the  payment  of  these  sums,  and  It  is  uncon- 
tradicted. The  deposition  of  Seivey  is  ex- 
cepted to  for  want  of  notice,  but  the  notice, 
with  return  of  service  thereof,  is  In  the  rec- 
ord. No  exception  to  the  action  of  the  com- 
missioner in  allowing  the  item  of  $74.90  and 
the  item  of  $14  is  made.  Nor  ia  exception 
taken  to  his  failure  to  charge  the  executor 
with  anything  on  account  of  the  one  acre  of 
coal.  The  defendant  filed  a  number  of  ex- 
ceptions to  the  report  of  the  commissioner, 
principal  among  which  are  that  the  evidence 
does  not  sustain  the  report  In  surcharging 
and  falsifying  the  ex  parte  settlement;  tliat 
it  was  error  to  charge  him,  as  executor,  with 
the  proceeds  of  the  two  tracts  of  land  not 
mentioned  In  the  will;  and  that  It  was  wrong 
not  to  allow  the  executor  credit  for  the 
$178.07%  and  the  $84.67  which  the  commis- 
sioner found  that  he  had  actually  paid  to 
Melissa  Dearing.  These  are  the  only  excep- 
tions filed  by  the  defendant  which  It  is  deem- 
ed necessary  to  notice.  The  report  Itelng  un- 
excepted  to  as  to  the  Items  of  $74.90  and 
$14.00,  and  no  brief  having  been  filed  by  the 
appellees,  the  finding  of  the  commissioner 
and  the  decree  of  the  court,  confirming  bis 
report  as  to  these  Items,  may  be  regarded 
as  being  acquiesced  in  by  the  appellees.  If 
error  might  have  been  assigned  as  to  these 
Items,  It  has  been  waived.  For  what  reason 
the  commissioner  struclc  out  the  Item  of 
?52.50,  does  not  appear.  The  report  Is  ac- 
companied by  no  evidence  on  this  point. 
While  the  amount  seems  to  be  large  for  the 
amount  of  work  done  by  the  commissioner, 
It  must  be  remembered  that  his  compensation 
is  fixed  by  law.  See  sections  5,  6,  c.  137, 
Code.  It  depends  upon  the  number  of  hours 
he  was  actually  and  necessarily  employed  In 
the  work.  How  long  he  was  employed,  does 
not  appear.  In  attacking  this  Item,  It  was 
incumbent  upon  the  plaintlfFs  to  prove  that 
it  was  an  improper  and  unwarranted  charge 
against  the  estate.  Upon  that  point  they 
appear  not  to  have  produced  any  evidence 
nt  all.  Hence  it  was  Improper  in  the  com- 
missioner to  strike  it  out  of  the  ex  parte  set- 
tlement, for  that  settlement  Is  prima  facie 
correct,  and  the  burden  was  upon  the  plain- 
tiffs to  show  that  it  Is  wrong.  Code,  c.  87, 
{  32;   Seabright  t.  Seabrlght,  28  W.  Va.  412. 

The  fourth  clause  of  the  will,  under  the 
40  S.E.— 31 


rules  applicable  to  the  construction  of  wills, 
clearly  gives  the  children  an  Interest  In  that 
portion  of  the  estate  which.  In  the  absence 
of  the  provision  as  to  them  contained  In  said 
fourth  clause,  would  go  to  their  mother  abso- 
lutely. The  third  clause  gives  the  residue 
of  the  estate,  both  real  and  personal,  to  the 
nine  children  of  the  testator,  to  be  equally 
divided  among  them.  Hence  Mrs.  Dearlng's' 
part  of  the  estate,  as  used  In  the  fourth 
clause,  read  in  the  light  of  the  interest 
given  her  in  the  third  clause,  means  the  one- 
ninth  of  the  entire  estate  of  the  testator. 
lx>tb  real  and  personal.  But  said  fourth 
clause  expressly  provides  that  she  Is  not  to 
have  this  portion  of  the  estate  absolutely, 
but  only  in  a  qualified  way.  It  directs  that 
her  part  of  the  estate— all  of  that  one-ninth 
of  the  estate— shall  be  Invested  by  the  ex- 
ecutor In  land,  and  that  he  shall  cause  a 
deed  to  be  made,  conveying  such  land  to  her, 
to  have  and  hold  for  and  during  her  natural 
life,  remainder  in  fee  to  her  children.  When 
the  language  of  a  testator  Is  plain,  and  bis 
meaning  clear,  the  courts  have  nothing  to 
do  but  to  carry  out  the  will  of  the  testator, 
if  not  inconsistent  with  some  rule  of  law. 
"Whelan  v.  RelUy,  8  W.  Va.  386;  Couch  t. 
Eastham,  29  W.  Va.  784.  The  latter  case 
further  holds  tliat  in  the  Interpretation  of  a 
win  the  true  Inquiry  Is,  not  what  the  tes- 
tator meant  t6  express,  but  what  do  the 
words  used  express.  There  is  no  uncertainty 
or  ambiguity  in  this  will  as  to  the  subjects 
or  objects  of  the  bounty  which  it  bestows. 
No  construction  as  to  these  features  is  nec- 
essary or  can  be  resorted  to.  Nothing  can  be 
done  except  to  ascertain  what  relief.  If  any, 
the  plaintiff  is  entitled  to  upon  the  allega- 
tions of  her  bill,  read  in  the  light  of  these 
plain  provisions  of  the  will,  and  other  provi- 
sions of  that  Instrument  now  to  be  consid- 
ered. 

At  the  time  the  will  was  made  the  execu- 
tor owned  but  one  tract  of  land.  Afterward 
he  acquired  three  more.  The  provisions  of 
the  will  Just  considered  apply  to  this  after- 
acquired  property,  and  it  passes  to  the  bene- 
ficiaries of  that  will  in  the  same  way  as  the 
property  specifically  mentioned  in  the  will, 
unless  tlie  failure  of  the  testator  to  direct 
his  executor  to  sell  the  after-acquired  prop- 
erty, as  well  as  the  other,  prevents  such  op- 
eration and  effect  This  question  is  deferred 
for  later  consideration;  At  common  law,  aft- 
er-acquired real  estate  did  not  pass  under 
the  will.  The  utmost  effect  that  a  will  could 
have  over  such  property  was  to  form  the  ba- 
sis upon  which  a  conveyance  might  t>e  called, 
for  In  pursuance  of  a  binding  contract  en- 
tered into  before  the  will  was  made.  29 
Am.  &  Eng.  Enc.  Law,  257.  All  that  has 
been  changed  here  by  statute.  Section  10,  c. 
77,  of  the  Code,  provides  that  "A  will  shall 
be  construed,  with  reference  to  the  real  and 
pergonal  estate  comprised  In  It,  to  speak 
and  take  effect,  as  If  It  had  been  executed 
Immediately  before  the  death  of  the  testator. 
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unless  a  contrary  Intention  shall  appear  by 
the  will."  So  tbis  after-acquired  land  passes, 
not  by  descent,  but  by  the  will.  But  unless 
the  executor  had  authority  to  sell  It,  he  Is 
not  chargeable  in  his  executorial  capacity 
with  Its  proceeds.  Therefore  the  most  im- 
portant question  in  the  case  is  whether  the 
power  of  sale  vested  in  the  executor  extend- 
ed to  and  Included  this  after^acqulred  prop- 
erty. By  virtue  of  his  mere  office  of  execu- 
tor, the  personal  repreaentatlve  takes  no  In- 
terest in  or  control  over  real  estate.  Such 
Interest  or  control  must  be  vested  or  confer- 
red by  some  provision  of  the  will,  or  It  does 
not  exist.  7  Am.  &  Eng.  Enc.  Law.  270. 
The  doctrine  relating  to  this  subject  is  given 
In  the  law  books  under  the  heads  of  "Pow- 
ers" and  "Trusts."  The  will  here  expressly 
confers  upon  the  executor  power  of  sale  as 
to  the  1521,^  acres  owned  by  the  testator  at 
the  time  he  made  the  will,  but  It  Is  silent 
as  to  any  power  of  sale  over  the  after-ac- 
quired property.  Such  powers  are  to  be  con- 
strued in  the  light  of  the  purpose  which  the 
agent  or  depositary  Is  appointed  to  accom- 
plish, and  the  intent  of  the  donor  aa  to  the 
mode  ot  Its  accomplishment.  18  Am.  &  Bng. 
Enc.  Law,  895.  A  power  of  sale  given  In  a 
will  should  receive  a  liberal  construction,  In 
order  to  effect  the  true  purpose  and  intent 
of  the  will.  Id.  988;  3  Redf.  Wills,  187.  The 
power  of  sale  need  not  be  conferred  in  ex- 
press words.  If,  from  all  the  provisions  of 
tliat  Instrument,  it  is  clear  that  the  intent 
was  to  clothe  the  donee  with  the  power  of 
disposition,  such  Intent  will  be  ettectuated. 
18  Am.  &  Eng.  Enc.  Law,  Wl.  Where  a 
testator  imposes  on  his  executor  trusts  or 
duties  which  require  for  their  execution  or 
performance  an  estate  in  his  hands  or  a  pow- 
er of  sale,  the  executor  will  take,  by  implica- 
tion, such  estate  or  power.  Llndley  v.  O'Reil- 
ly, 50  N.  J.  Law,  C30,  15  Atl.  379.  1  L.  R. 
A.  79,  7  Am.  St  Rep.  802.  Here  It  Is  per- 
fectly clear  that  without  the  power  of  sale 
as  to  all  of  the  real  estate  of  the  testator, 
the  executor  could  never  convert  it  Into 
money,  and  take  the  one-ninth  of  it  and  in- 
vest it  for  the  benefit  of  Mrs.  Den  ring  and 
her  children,  as  directed  by  the  will.  With- 
out such  power,  the  clearly-expres.<!o<l  Inten- 
tion of  the  testitor  could  not  he  effectuated. 
Such  Intention  would  not  be  carried  out  by 
permitting  a  portion  of  the  real  estate  to  pass 
to  them,  to  be  held  by  Mrs.  Dearlng  for  life, 
and  by  the  ohildren  In  fee,  snbject  to  her 
life  e.'itate.  while  another  portion  is  converted 
Into  money  and  Invested  In  land  as  directed 
by  the  will.  It  was  Intended  that  this  In- 
terest shoultl  be  collected  Into  one  fund  and 
Invested  for  the  purpose  of  providing  a  home 
for  them.  The  amount  of  this  portion  seems 
to  have  been  understood  by  the  testator,  as 
in  fact  It  was.  to  be  small.  .4.fter  the  execu- 
tor h.id  gotten  it  all  together,  he  and  the 
beneficiaries  of  It  found  it  to  be  insufficient 
for  the  accomplishment  of  that  purpose. 
Without  extending  the  power  of  sale  to  the 


after-acquired  property,  the  Intention  of  the 
testator  cannot  be  carried  out  The  rule  un- 
der which  such  power  will  be  implied  when 
necessary  to  etlectuate  the  purpose  clearly 
expressed  In  the  will  Is  well  settled.  In  New 
York  It  has  been  held  that  tmder  the  power 
to  sell  all  the  real  estate  of  the  testator, 
the  executors  are  not  authorized  to  sell  any 
other  lands  than  those  which  the  testator 
owned  at  the  time  of  the  execution  of  the 
will.  Green  v.  Dlkeman,  18  Barb.  535.  That 
was  a  case,  however.  In  which  such  sale  of 
after-acquired  land  was  not  necessary  to 
carry  out  the  provisions  of  the  will,  or  to 
execute  a  trust  Imposed  upon  the  executor 
by  the  terms  of  the  will,  and  the  will  there 
construed  was  made  before  the  New  York 
statute  making  wills  speak  as  of  the  deaths 
of  testators  took  effect  The  reason  for  the 
creation  of  this  power  by  Implication  is  not 
changed  by  the  fact  that  part  of  the  land 
was  acquired  after  the  execution  of  the  will, 
and,  as  the  reason  for  the  nile  remains,  the 
rule  Itself  must  be  still  applied.  Otherwise 
the  purpose  expressed  by  the  testator  mu-st 
fall.  The  power  thus  given  to  the  executor 
Is  in  the  nature  of  a  trust.  The  will  made  it 
his  duty,  after  converting  the  property  Into 
money,  to  Invest  a  portion  of  it  for  the  bene- 
fit of  Mrs.  Dearlng  and  her  children,  so  as  to 
give  the  children  the  remainder  In  fee  to  the 
land  so  directed  to  be  purchased,  after  the 
life  estate  therein  to  Mrs.  Dearlng.  No  dis- 
cretion as  to  this  requirement  Is  vested  In 
the  executor.  By  a  refusal  to  execute  this 
provision  of  the  will,  he  could  not  dcfe.it 
the  Interests  therein  provided  for  ttie  bene- 
ficiaries. The  power  of  sale  thereby  created 
Is,  In  equity.  Imperative,  and  a  court  of  equity 
will  enforce  it  Perry,  Trusts.  IS  249,  232; 
2  Story,  Eq.  Jur.  {  1001;  Faulkner  v.  Davis. 
18  Grat  651,  98  Am.  Dec  098.  This  provi- 
sion, however,  does  not  mean  that  the  fund 
thus  coming  into  the  hands  of  the  executor 
shall  be  held  in  trust  by  him  for  tJ»e  benefit 
of  those  beneficiaries,  and  the  will  creates 
no  trust  In  that  sense.  He  was  to  retain  the 
money  no  longer  than  a  sufficient  time  to 
enable  him  to  make  the  Investment  The 
making  of  the  Investment  of  the  money  is 
a  trust  Imposed  upon  him  by  the  will,  and 
he  is  to  that  extent  a  trustee.  Upon  his 
compliance  with  that  requirement,  had  he 
done  so,  his  control  over  the  fund  would 
have  ended.  The  will  docs  not  require  him 
to  hold  hi  tmst  the  land  so  purchased,  for  it 
expressly  provides  that  the  deed  shall  vest 
In  Mrs.  Dearlng  a  life  estate,  and  In  her 
children  a  remainder  In  tee.  Had  he  exe- 
cuted this  trust  and  thus  vested  a  life  estate 
In  Mrs.  Dearlng,  she  could  have  disposed  of 
that  life  estate  at  any  time  thereafter. 

Having  laid  down  these  controlling  propo- 
sitions, it  remains  now  to  ascertain  whether 
Mrs.  Dearlng  is  entitled  to  the  relief  she  ask-; 
In  her  bill.  Unless  she  Is  precluded  by  h.av- 
Ing  accepted  from  the  executor  the  sum  ot 
1363.34%  as  and  for  her  Interest  in  the  fund 
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Id  question,  It  ia  dear  tbat  Bbe  Trould  be  en- 
titled to  have  the  fond  Invested  In  land  as 
required  by  the  -will,  and  according  to  the 
prayer  of  her  bill.  That  she  did  accept 
this  sum  Is  a  matter  of  fact  found  by  the 
commlsslcmer  in  his  report.  He  found  tbat 
she  accepted  $84.67  as  a  gross  sum  in  lien 
of  her  proepectlye  life  estate  la  the  land, 
which  the  executor  had  been  directed  to 
purchase,  and  $178.67%— the  entire  one- 
eighth  of  the  proceeds  of  the  sale  of  the  after- 
acquired  lands,  after  deducting  the  amount 
of  ber  notes  and  the  costs  and  expenses. 
"Where  questions  purely  of  fact  are  referred 
to  a  commissioner,  bis  flndtngs  will  be  glveo 
great  weight,  though  not  as  conclusive  as  tbe 
Terdlct  of  a  Jury,  and  should  be  sustained  un- 
less plainly  not  warranted  by  any  reasona- 
ble view  of  the  evidence.  This  rule  oper- 
ates with  peculiar  fnrce  In  an  appellate  court 
when  the  findings  ot  a  commissioner  hav« 
been  approved  by  the  courts  below."  Reger 
T.  O'Neal,  33  W.  Va.  169,  10  S.  B.  375,  6  L. 
K.  A.  427;  McGntare  v.  Wright,  18  W.  Va. 
507;  Holt  v.  Taylor,  43  W.  Va.  160,  27  8. 
E.  S20;  Cann  v.  Cann's  Heirs,  4S  W.  Va. 
563,  31  8.  E.  923.  These  findings  of  the  com- 
miSBloner  are  based  upon  some  evidence  In 
support  of  them,  while  there  is  no  evidence 
to  the  contrary.  They  must  therefore  be  ac- 
cepted, without  regard  to  the  rule  above  re- 
ferred to.  Tbe  whole  amount  thus  received 
by  her  Is  far  In  excess  of  any  gross  sum 
which  she  might  be  entitled  to  claim  In  lien 
of  such  prospective  life  estate,  found  by  cal- 
culation under  the  annuity  table  found  In 
section  17,  c.  66,  of  the  Code.  Could  Mrs. 
Deartng  elect  to  take  money  instead  of  the 
freehold  directed  by  the  will  to  be  provided 
for  her?  She  having  made  such  election,— 
demanded  such  gross  sum,— was  the  executor 
warranted  in  settling  with  her  on  that  basis? 
The  statute  makes  no  provision  for  such 
election.  This  settlement  clearly  defeated 
one  of  the  purposes  of  the  testator.  That 
purpose  was  to  provide  a  suitable  home  for 
tbe  plaintitf  and  her  children.  Did  the  tes- 
tator attempt  to  forestall  and  prevent  such 
action  on  her  part?  Certainly  not  Did  he 
not  leave  the  matter  to  her  election,  by  per- 
mitting the  life  estate  to  pass  into  her  hands 
absolutely  and  beyond  cimtrol?  Undoubted- 
ly. Within  an  hour  after  the  creation  of 
such  life  estate  for  her,  it  would  have  been 
In  ber  power  to  sell  and  dispose  of  it,  and 
thus  defeat  that  pivpose.  So  it  amounts  to 
this:  A  mere  direction  to  provide  such  home 
for  her.  If  she  desired  it  The  statute  makes 
no  provision  for  such  election,  except  In  cases 
of  dower  or  curtesy.  The  tran8actl<Hi  by 
which  it  was  made  was  therefore  a  matter 
of  contract  between  her  and  the  executor  as 
to  the  $84.67,  each  rightly  understanding  the 
meaning  of  tbe  will.  As  to  the  other  sum, 
It  was  a  matter  of  contract  between  them, 
but  tbey  were  both  clearly  Ignorant  of  their 
rights  and  duties  under  the  will.  However 
tbe  case  may  stand  <m>  this  question  of  ber 


right  to  elect  tbe  fact  remains  tb»t  It  would 
be  inequitable  and  unjust  to  allow  Mrs.  Dear- 
ing  to  demand  a  second  payment  to  her  by 
the  executor,  or  the  equivalent  thereof.  Be- 
fore she  can  demand  a  complisBce  on  his 
part  with  tbe  last  provision  of  tbe  fourth 
clause  of  the  wiU,  equity  requires  tbat  she  re- 
turn to  the  tmecatoi  tbe  money  she  has  re- 
ceived from  him.  Being  thus  ia  a  sltuatlo* 
which  denies  her  any  relief  against  tbe  ex- 
ecutor, she  cannot  maintain  a  bill  to  sur- 
charge and  falsify  his  accounts,  even  though 
such  a  bill  ml^t  be  sustainable  in  a  prop- 
er suit  brought  for  that  purpose.  If  all  tbe 
Items  of  alleged  Improper  csedit  attacked  in 
ber  bill  were  shewn  to  be  improper  and 
stricken  out,  and  the  ex  parte  settlement  of 
the  executDT  surcharged  to  ttat  exteat,  the 
amount  she  has  recetved  from  tbat  fund 
would  stlU  be  in  excess  of  tbe  amount  oC 
money  to  which  she  would  be  eatttieA  If  ft 
could  have  been  paid  to  ber  in  money.  By 
waiver  and  e8t(g)pel  the  cestui  que  trust  may 
forfeit  bis  rigbt  to  the  eaforoeiuent  of  the 
trust  In  court  The  subsequent  ratiAectkm 
thereof  may  estop  him  tn  a  court  of  equity 
from  demanding  relief  against  his  trustee. 
22  Am.  &  Eng.  £^c.  Law,  3BS.  The  general 
principles  of  the  law  of  waiver  and  estoppel 
apply  to  the  administration  of  trusts,  and 
control  both  beneficiary  and  trustee.  The 
cestui  que  trust's  ratlfleatlon  of  the-trntee's 
unauthorized  act,  or  his  acquiescence  there- 
in, will  operate  as  an  estoppel  only  where 
he  was  aware  of  all  the  material  facts  of 
tbe  transaction  which  in  any  way  affect  tbe 
ratification.  27  Am.  &  Ting.  Enc.  Law,  267, 
270.  "There  Is  no  illegality  in  a  cestui  que 
trust  authorizing  an  act  which  otherwise 
would  be  a  breacb  of  trust  toward  himself, 
or  tn  his  releasing  er  agreeing  to  hold  luirm- 
less  his  trustee  for  such  an  act  after  it  is 
done."  Pope  v.  Famsworth,  146  Mass.  339, 
16  N.  E.  262.  No  Imposition  was  wrought 
upon  Mrs.  Dearlng  by  the  executor.  She 
was  fully  Informed  as  to  the  facts  relating 
to  her  Interest  She  released  the  executor 
from  the  strict  performance  of  his  duties,  and 
waived  the  execution  of  his  trust  Under 
a  mistake  as  to  the  law  on  the  part  of  both 
of  them,  he  paid  her  more  money  on  ac- 
count of  tbe  after-acquired  land  than  she 
was  entitled  to,  or  could  have  made  out  oC 
the  Investment  of  it  bad  the  trust  been  fully 
executed.  He  paid  her  on  account  of  the 
other  fund  all  ahe  was  equitably  entitled  to. 
He  derived  no  personal  benefit  from  either 
ot  these  transactions,  and  there  is  not  « 
suspicion  of  fraud  resting  upon  him  or  al- 
leged against  blm.  What  be  did  In  these  re- 
spects was  done  with  the  full  consent  and 
co-operatloo  of  these  plaintlfts,  and,  under 
the  principles  here  adverted  to,  they  cannot 
require  the  executor  to  pay  this  money  over 
again  for  their  benefit 

Tbe  conclusion,  therefore.  Is  that  the  plain- 
tiffs are  not  entitled  to  the  relief  a.sked  for 
in  their  bill;  that  there  Is  error  In  the  decree 
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of  the  drcalt  conrt;  that  that  decree  must 
be  reversed;  and  that  the  bill  must  be  dls- 
mlssed  at  the  cost  of  the  plaintiffs,  but  witb- 
out  prejudice  to  the  right  of  any  of  the  chil- 
dren of  Mrs.  Dearing  to  enforce  against  the 
executor,  in  any  proper  proceeding,  auy  rigbt 
or  interest  to  which  they  may  be  entitled  in 
respect  to  said  estate  by  reason  of  the  pro- 
visions of  said  will. 


STATE  T.  ROBERTS. 

(Sapreme  Conrt  of  Appeals  of  West  Ylrglnla. 

Dec  7,  1901.) 

JOINT  INDICTMENT-^OINT  TRIAL— INSTRUC- 
TIONS. 

1.  Upon  a  joint  indictment  for  felony  against 
soTeral  persons,  any  defendant  may  elect,  un- 
der section  &  c.  159,  Code,  to  be  tried  sep- 
arately, but  IS  not  entitled  to  demand  to  be 
tried  jointly. 

2.  Where  a  person  is  indicted  jointly  with 
others  as  principal  in  the  commission  of  a  rob- 
bery, it  is  error  to  instruct  tlie  jury  that  in 
case  they  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  on  trial 
conspired  with  his  codefendauts,  or  any  one  of 
them,  to  commit  the  offense,  they  should  find 
him  guilty,  although  he  may  not  have  been 
present  at  the  time  the  robbery  was  commit- 
ted. 

3.  A  conspirator  who  is  absent  at  the  time  the 
felony  is  committed,  taking  no  part  in  the 
actual  commission  of  the  offense,  is  an  acces- 
sory before  the  fact,  and  can  only  lie  indicted 
and  punished  as  such. 

4.  such  accessory  may  be  indicted  either  with 
the  principal  or  sepai-ately,  but  in  either  case 
he  mnst  be  indicted  as  accessory,  and  not  as 
principal. 

5.  An  accessory  before  the  fact  to  a  felony 
cannot  be  convicted  on  an  indictment  against 
him  as  principal. 

U.  The  record  of  the  finding  of  the  grand 
jury  is  essential,  as  the  only  legal  proof  of  the 
finding  of  the  indictment,  and  without  such 
recora  the  indictment  cannot  be  maintained. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Mingo  comity;  E. 
S.  Doollttle,  Judge. 

Jacob  Roberts  was  convicted  of  robbery, 
and  brings  error.    Reversed. 

F.  H.  Evans  and  J.  L.  Stafford,  for  plain- 
tiff in  error.  Romeo  H.  Freer,  Atty.  GeiL, 
and  Alex  Dultai,  for  the  State. 

McWHORTER,  J.  This  is  a  prosecution 
upon  an  indictment  in  the  chrcult  court  of 
Mingo  county  tor  the  robbery  of  B.  C.  Bate- 
man,  against  Jacob  Roberts,  indicted  jointly 
as  principal  with  four  others  named,  and 
tried  at  the  May  term,  1901,  of  said  court,  as 
to  said  Roberts.  A  verdict  of  guilty  was  ren- 
dered by  a  Jury,  and  judgment  entered  there- 
on; the  defendant  being  sentenced  to  a  term 
of  years  in  the  penitentiary.  The  defendant 
procured  a  writ  of  error,  and  his  first  assign- 
ment is  that  the  court  erred  in  refusing  to 
grant  him  a  continuance  of  the  case  on  the 
ground  of  the  absence  of  material  witnesses; 
the  absent  witnesses  being  Elijah  Mounts, 
Sampy  Hatfield,  Bub  Elswlck,  and  a  Mrs. 
Johnson,  sister  of  the  defendant  Roberts,  all 


of  whom  seem  to  have  been  summoned  ex- 
cept the  sister.  It  appears  that  Elijah 
Mounts  had  met  with  a  railroad  accident  a 
few  days  before  the  case  was  called  for  trial, 
wherein  he  had  lost  both  his  legs,  and,  of 
course,  was  unable  to  attend.  It  appears 
that  Mounts  was  working  with  others  on  a 
raft  in  the  river  near  to  where  the  robbery 
occurred.  On  cross-examination,  Roberts 
said  that  he  did  not  know  whether  there 
were  other  witnesses  present  that  knew  the 
same  facta  that  Mounts  knew  or  not,  and 
that  Roberts  did  not  know  what  witnesses  he 
had  there.  On  redirect  examination  he  was 
caused  to  say  that  he  tiad  no  other  witnesses 
that  he  could  prove  the  same  facts  by  that 
he  expected  to  prove  by  said  Mounts.  As  to 
the  other  witnesses,  Hatfield  lives  on  the  op- 
posite side  of  the  river,  in  Kentucky;  and 
James  Roberts,  brother  of  the  defendant, 
says  he  served  notice  on  him  to  appear  as  a 
witness:  that  he  came  over  on  the  West 
Vii^lnia  side  to  be  served,  and  said  he  would 
attend,  and  that  he  was  a  good  friend  to  the 
defendant  The  witness  James  Roberts  was 
asked  whether  he  had  made  any  effort  to  get 
Bub  Elswlck.  He  said  that  he  bad  sent  his 
brother  after  him;  that  his  brother  got  him, 
but  he  got  away  from  him.  His  brother  Coz 
Roberts  testified:  That  he  had  a  subpoena 
for  Bub  Elswick.  That  he  went  up  about  a 
mile  and  a  half  aI)ove  Panther  to  get  him. 
He  brought  him  to  Gray,  Intending  to  bring 
him  on  to  the  place  of  trial,  when  he  said  he 
wanted  to  talk  to  Mr.  Ried,  the  hotel  man 
at  Gray.  He  went  across  the  walk,  and 
went  away  somewhere.  Witness  did  not 
know  where.  He  hunted  and  inquired  for 
him,  but  failed  to  find  bim  or  get  any  further 
information  about  him.  Dorcas  Johnson,  the 
defendant's  sister,  was  not  summoned.  De- 
fendant had  notified  her  that  he  wuuU  have 
to  use  her  as  a  witness,  but  some  time  be- 
fore the  trial  she  had  gone  off,  and  her  fa- 
ther or  mother  did  not  know,  in  i»articuiar. 
where  she  was.  He  supposed  her  husband 
knew  where  she  was,  and  be  was  probably 
with  her.  The  defendant  admitted  that  bo 
might  have  stated  a  short  time  before  the 
trial  that  he  did  not  expect  to  try  the  case 
at  that  term.  Evidently,  from  the  character 
of  the  testimony  In  support  of  the  motion 
for  a  continuance,  the  trial  court  was  satis- 
fled  that  the  apparent  effort  made  on  part  of 
defendant  to  get  ready  for  trial  was  simply 
a  subterfuge  to  get  ready  for  a  continuance. 
"A  motion  for  continuance  is  addressed  to 
the  sound  discretion  of  the  court,  under  all 
the  circumstances  of  the  case;  and  though 
an  appellate  court  will  supervise  the  action 
of  an  inferior  court  on  such  motion,  it  will  not 
reverse  the  Judgment  on  that  ground  unless 
such  action  was  plainly  erroneous."  State 
V.  Harrison,  36  W.  Va.  729,  15  S.  E.  982.  18 
h.  R.  A.  224  (Syl.,  point  7);  State  v.  Lane, 
44  W.  Va.  730,  29  S.  B.  1020;  Hewitt's  Case. 
17  Grat.  627. 
It  is  insisted  that  the  court  erred  In  com- 
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pelling  tlie  prisoner  to  be  tried  separately, 
when  he  demanded  to  be  tried  jointly  wltb 
James  Boberts,  one  of  the  parties  with  whom 
he  was  jointly  Indicted,— the  defendants  Bd- 
mond  Murphy  and  Thomas  Hardin  having 
been  tried  prior  thereto,— and  cites  in  support 
of  bis  proposition  section  8,  c.  159,  Code, 
which  provides,  "If  persons  jointly  Indicted 
elect  to  be,  or  are  tried  separately,  the  panel 
in  the  case  of  each,  shall  be  made  up  as  pro- 
vided in  the  third  section  of  this  chapter." 
This  provision  entitles  the  defendant  to  elect 
to  be  tried  separately,  if  he  so  chooses,  but 
not  to  demand  to  be  tried  jointly.  In  Cur- 
ran's  Case,  7  Grat  619  (Syl.,  point  6),  It  is 
held,  "Upon  a  joint  Indictment  against  sev- 
eral, the  commonwealth  may  elect  to  try 
them  separately."  State  v.  Nash,  7  Iowa, 
347;  Cruce  v.  State,  59  Ga.  83;  Patterson  v. 
People,  40  Barb.  625. 

Defendant  claims  that  coTirt  erred  in  giv- 
ing instructions  Nos.  1,  2,  and  3  asked  by  the 
state,  and  refusing  to  give  Instruction  No.  4 
asked  by  the  prisoner,  and  by  giving  Instruc- 
tions t  and  8  as  modified  by  the  court  In- 
struction No.  1  asked  by  the  state  is  as  fol- 
lows: "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  of  this  case, 
beyond  a  reasonable  doubt,  that  the  pris- 
oner, Jacob  Koberts,  and  Malan  Prater, 
James  Boberts,  Thomas  Hardin,  and  Edmond 
Murphy,  or  any  two  of  them,  the  prisoner 
being  one,  entered  into  a  conspiracy  for  the 
purpose  of  robbing  B.  C.  Bateman,  the  party 
named  in  the  indictment  in  this  case,  of  bis 
money,  and  that  in  pursuance  of  said  con- 
spiracy and  agreement  Thomas  Hardin  and 
Kdmond  Murphy,  they,  or  either  of  them, 
being  armed  wltb  a  deadly  weapon,  to  wit,  a 
loaded  gun,  assaulted  the  said  B.  C.  Bate- 
man and  put  him  in  bodily  fear,  shot  and 
wounded  him,  and  by  force  took  from  the 
person  of  the  said  B.  O.  Bateman  a  certain 
sum  of  money  mentioned  and  described  In  the 
indictment  in  this  case,  and  did  feloniously 
and  violently  steal,  take,  and  carry  away 
said  money,  then  you  should  find  the  prisoner 
guilty,  although  tbe  prisoner  may  not  have 
been  present  at  the  time  the  money  was  so 
taken  from  the  person  of  the  said  B.  0.  Bate- 
man." This  is  a  joint  Indictment  against  all 
tbe  defendants  named  therein  as  principals. 
As  stated  in  4  Shars.  BL  Comm.  p.  33:  "A 
man  may  be  principal  in  an  offense  in  two 
degrees.  A  principal  in  the  first  degree  is 
he  that  is  the  actor  or  absolute  perpetrator 
of  the  crime;  and  in  the  second  degree,  he 
is  who  is  i»'esent,  aiding  and  abetting  the 
fact  to  be  done,— which  principal  need  not 
always  be  an  actor  immediately  standing 
by,  within  sight  or  hearing  of  the  fact;  but 
there  may  be  also  a  constructive  presence,  as 
when  one  commit  a  robbery  or  murder,  and 
another  keeps  watch  or  guard  at  some  con> 
venlent  distance.  •  *  *  In  case  of  murder 
by  poisoning,  a  man  may  be  a  principal  felon 
by  preparing  and  laying  the  poison,  or  per- 
suading another  to  drink  It  who  is  ignorant 


of  Its  poisonous  qualities,  or  giving  It  to  him 
for  that  purpose,  and  yet  not  administering 
it  himself,  nor  be  present  when  the  very  deed 
of  poisoning  is  committed.  And  tbe  same 
reasoning  will  hold  good  with  regard  to  other 
murders  committed  in  the  absence  of  the 
murderer  by  means  which  he  had  prepared 
beforehand,  and  which  probably  could  not 
fall  of  their  mischievous  effect,— as  by  laying 
the  ti'ap  or  deadfall  for  another,  whereby  he 
is  killed,  letting  out  a  wild  beast,  with  an 
intent  to  do  mischief,  or  Inciting  a  madman 
to  commit  murder,  so  that  death  thereupon 
ensues.  In  each  of  these  cases  the  party  of- 
fending is  guilty  of  murder,  as  a  principal  in 
the  first  degree.  •  •  •  An  accessory  is  he 
who  is  not  the  chief  actor  in  the  offense,  nor 
present  at  its  performance,  but  Is  some  way 
concerned  therein,  either  before  or  after  the 
fact  committed."  Section  8,  c.  152,  Code, 
provides:  "An  accessory,  either  before  or 
after  the  fact,  may,  whether  the  principal 
felon  be  convicted  or  not,  or  be  amenable  to 
justice  or  not,  be  indicted,  convicted,  and 
pimlshed  in  the  coimty  in  which  he  became 
accessory,  or  in  which  the  principal  felon 
might  be  Indicted.  Any  such  accessory  be- 
fore the  fact  may  be  indicted  either  wltb 
such  principal  or  separately."  An  accessory 
must  be  indicted  as  such,  whether  Indicted' 
wltb  the  principal  felon  or  separately.  Id 
State  V.  Lilly,  47  W.  Va.  496,  35  S.  E.  837 
(Syl.,  point  2):  "Under  the  laws  of  this 
state,  to  convict  a  person  as  an  accessory  to 
crime  he  must  be  indicted  and  tried  as  such." 
And  in  Hatchett's  Case,  75  Va.  925,  it  is 
held:  "An  accessory  to  a  felony  cannot  be 
prosecuted  for  a  substantive  offense,  but  only 
as  an  accessory  to  the  crime  perpetrated  by 
the  principal  felon."  Thornton's  Case,  24 
Grat.  657:  "An  accessory  before  the  fact  to  a 
felony  cannot  be  convicted  on  an  indictment 
against  him  as  principal."  Tbe  instruction 
complained  of  is  given  upon  the  theory  that 
the  proof  against  the  defendant  Is  to  sustain 
the  charge  against  him  as  an  accessory,  and 
not  principal,  and  he  not  being  indicted  as 
an  accessory,  but  as  principal,  the  instruction 
is  wrong.  The  instruction  charges  the  jury 
that  If  they  find  that  In  pursuance  of  said 
conspiracy,  entered  into  by  all  of  the  defend- 
ants, or  any  two  of  them,  the  prisoner  being 
one,  Thomas  Hardin  and  Edmond  Murphy, 
they  or  either  of  them  being  armed  with  a 
deadly  weapon,  to  wit,  a  loaded  gun,  assault- 
ed tbe  said  Bateman,  and  put  him  In  bodily 
fear,  and  by  force  took  from  his  person  the 
money  described  in  the  indictment,  and  did 
feloniously  and  violently  steal,  take,  and  car- 
ry away  said  money,  then  they  should  find 
the  prisoner  guilty,  although  the  prisoner 
may  not  have  been  present  at  the  time  the 
money  was  so  taken  from  the  person  of  the 
said  Bateman.  "An  accessory  before  the 
fact  is  he  that,  being  absent  at  the  time  of 
the  actual  perpetration  of  the  crime,  pro- 
cures, counsels,  commands.  Incites,  or  abets 
another  to  commit  It"    1  Bnc.  PI.  &  Prac. 
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66.  The  crime  of  aceeaaory  before  the  fact 
Is  a  particular  one.  Tbe  absence  of  the  ac- 
cessory at  the  time  and  place  of  the  principal 
ottense  is  an  essential  element  of  the  crime. 
Sir  ntathew  Hale  defines  the  accessory  before 
the  fact  to  be  "one  who,  being  absent  at  the 
time  of  the  crime  committed,  doth  yet  pro- 
care,  counsel,  or  command  another  to  com- 
mit a  crime.  Wherein  absence  is  necessary 
to  malce  him  an  accessory." 

Instructions  N'os.  2  and  3  given  for  the 
state  are  as  follows:  "No.  2.  The  court  in- 
structs the  jnry  that  tbey  are  not  required 
by  law  to  disbelieve  a  witness  who  has  tes- 
tified before  them  in  this  case  because  the 
genoal  reputation  of  such  witness  for  truth 
and  reracity  in  tbe  neighborhood  where  he 
resides  has  been  proven  to  be  bad,  and  said 
witness  shown  not  to  be  entitled  to  credit 
when  on  oath;  but  it  is  the  province  of  the 
Jury  to  give  the  evidence  of  any  witness  who 
has  testified  In  this  case  such  credit  as  the 
Jury  may  believe,  from  all  the  facts  and  chr- 
cumstances  In  the  case,  it  Is  entitled  to; 
the  Jury  being  the  sole  Judges  of  the  evi- 
dence In  the  case,  as  well  as  tbe  credibility 
of  tbe  witnesses  wlu»  have  testified  in  this 
case.  No.  3.  The  court  instructs  tbe  Jnry 
that  they  are  the  sole  Judges  of  the  evidence 
in  this  case,  as  well  as  the  credibility  of  the 
witnesses  testifying  before  .them,  and,  in 
determining  tbe  weight  to  be  given  to  the 
evidoice  of  any  witness  who  has  testified  In 
this  case,  they  have  the  right  to  take  and 
considw  the  lnteI11g«ice  of  such  witness,  his 
or  her  conduct,  appearance,  and  demeanor 
while  testifying,  as  well  as  the  interest  such 
witness  may  have  in  the  result  of  tbe  trial, 
and  from  all  these  and  all  other  facts  and 
circumstances  in  the  case  give  the  evidence 
of  such  witnesses  such  credit  as  the  Jnry 
may  believe  it  entitled  to;  tbe  Jury  being 
the  sole  Judges  of  the  evidence  and  the 
weight  thereof,  as  w^I  as  the  credibility  of 
tbe  witnesses  who  testified  in  the  case,"— 
and  propounds  the  law  In  rdation  to  the 
character  of  witnessee,  and  the  fact  that  the 
Jury  are  tbe  sole  Judges  of  the  evidence  in 
tbe  case,  as  well  as  tbe  credibility  of  the 
witnesses  who  have  testified.  Instruction 
No.  4  aslred  for  by  defendant  is  as  follows: 
"The  cowrt  further  instructs  the  Jury  that, 
l)efore  they  can  find  the  prisoner  guilty,  they 
must  be  satisfied  beyond  all  reasonable 
doubt,  from  the  ertdence  addticed  In  this 
case,  that  m  coDfrplracy  existed,  and  that  the 
prisoner,  Jacob  Rolierts,  conspired  and  coo- 
federated  with  Thomas  Hardin  and  Edmond 
Murpby  In  the  commissioB  of  tbe  offense 
charged  t»  said  indietnient."  This  Instruc- 
tiOB  Is  asked  oa  the  theory  that  the  defend- 
ant is  being  preseeated  as  an  accessory  be- 
fore the  fact,  while  he  is  indicted  as  prin- 
cipal; and  to  have  made  It  good  in  that  case, 
after  the  name  Murphy  "or  one  of  them" 
sbOBid  have  lieen  Inserted  in  the  instruction. 
The  defendant's  InstmctioD  No.l:  "The  court 
fnrtber  Instracts  tbe  Jury  that,  before  they 


can  find  the  defendant  Jacob  Roberts  guilty 
as  charged  In  the  Indictment,  they  must  be- 
lieve beyond  all  reasonable  doubt,  that  be 
entered  into  a  conspiracy  and  confederation 
with  Thomas  Hardin,  Eidmond  Murpby. 
Matan  Prater,  and  James  Robots,  or  any 
two  of  them,  for  the  purpose  of  robbing  B. 
C.  Batemen,  and  in  pursuance  of  such  con- 
spiracy S9.id  Bateman  was  robbed,  and  that 
such  belief  must  be  founded  upon  the  evi- 
dence adduced  before  them  in  the  trial  of 
this  case,"— was  properly  modified  by  tbe 
court  by  striking  out  "or  any  of  them,"  and 
inserting  In  lieu  thereof  "or  any  one  of 
them,"  and  Inserting  after  the  word  "rob- 
bed" the  words  "as  charged  in  the  Indict- 
ment." The  defendant's  third  instruction, 
as  follows:  "The  court  further  instructs  tbe 
Jury  that.  In  arriving  at  a  v^^Ict  In  this 
case,  that  they  are  the  sole  Judges  of  tbe 
facts,  and  credibility  of  each  and  every  wit- 
ness introduced  In  said  case,  and  that  they 
have  the  right  to  disregard  tbe  testimony  of 
any  witness  or  witnesses  that  have  testified 
in  the  said  case,  and  may  take  into  consider- 
ation the  character  and  motive  for  the  testi- 
mony of  each  and  ail  of  said  witnesses,"— was 
refused  and  modified  and  given  as  follows: 
"Tbe  court  further  instructs  the  Jury  that.  In 
arriving  at  a  verdict  in  this  case,  that  they 
are  the  sole  Judges  of  tbe  facts  and  credibil- 
ity of  each  and  every  witness  Introduced  in 
this  case,  and  that  they  have  the  rl^t  to  dis- 
regard the  testimony  of  any  witness  or  wit- 
nesses who.  In  tbe  opinion  of  the  Jnry,  may 
have  testified  falsely  In  this  case,  or  give  to 
the  testimony  of  any  such  witness  such 
weight  as,  In  the  opinion  of  the  Jnry,  the 
same  may  be  entitled  to,  and  in  ascertaining 
such  weight  the  Jury  may  take  into  consider- 
ation the  charact«*  and  motive  of  the  wit- 
nesses as  disclosed  by  the  evidence  In  this 
case."  The  modification  was  proper.  The 
instruction  as  offered  by  the  defendant  was 
too  sweeping,  as  It  was  to  the  effect  that  the 
Jury  had  the  right  to  disregard  the  testi- 
mony of  any  witness  or  witnesses  that  had 
testified  In  the  case,  without  any  qualifica- 
tion whatever,  which  they  could  not  have  a 
right  to  do,  and  it  was  properly  refused  in 
the  shape  In  which  It  was  offered. 

The  second  assignment  is  that  the  court 
erred  In  permitting  Improper  evidence  to  go 
before  the  Jury,  as  will  appear  from  bill  of 
exception  No.  3.  This  bill  of  exception  Is 
that  which  contains  ail  the  evidence  In  the 
ease,  and  exceptions  to  certain  questions  and 
answers  are  noted  throughout  the  evidence. 
This  matter  is  referred  to  In  plaintiff  In  er- 
ror's brief,  but  he  calls  attention  to  no  par- 
ticular part  of  the  evidence,  except  that  he 
says:  "The  defendant  offered  to  prove  cer- 
tain statements  made  by  Bateman,  the 
wounded  man,  Immediattiy  after  the  rob- 
bery, which  the  court  refused  to  permit,  to 
which  ruling  of  the  court  the  defendant  ex- 
cepted. The  circumstances  In  the  case  all 
show  that  these  remarks  made  by  Bateman 
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at  that  time  are  res  gestae,  and  the  court 
erred  In  refusing  to  permit  tbe  same  to  go 
to  the  Jury."  The  evidence  refused  by  the 
court  to  be  glren  was  that  of  James  Rob- 
erta, on  behalf  of  the  defendanta:  "Q.  Did 
you  have  any  conversatioD  with  Bateman? 
A.  Tea,  sir;  I  asked  him  if  be  was  de«d. 
He  was  lying  flat  on  his  belly  and  on  his 
face,  and  he  turned  bis  face  up  and  said, 
'Xo.'  I  said,  'Stranger,  are  you  dead?"  and 
he  said,  'No.'  Q.  Did  you  have  any  other 
conversation  with  him?  A.  Tee,  sir.  Q. 
What  was  it?"  To  which  last  question  the 
counsel  for  state  objected,  and  the  objection 
was  sustained,  and  tbe  defendant  excepted. 
Defendant  then  asked:  "Did  Mr.  Bateman 
upon  that  occasion  say  to  you  that  Tbomaa 
Hardin  and  Edmond  Murphy  bad  gotten  his 
money,  and  that  he  wanted  you  and  Jake  to 
go  and  try  and  get  his  money  back  from 
them?"  Objection  sustained,  and  defend- 
ant excepted.  The  first  objection  should 
have  been  overruled,  as  It  was  a  general 
question  as  to  what  the  conversation  was, 
while  tbe  last  question  suggested  the  an- 
swer to  the  witness,  and  the  objection  was 
properly  sustained.  This  conversation  seems 
to  have  been  within  a  few  minutes  after  the 
robbery  was  committed. 

The  flfth  assignment,  that  the  court  erred 
In  refusing  to  set  aside  tbe  verdict  of  tbe 
jury  und  grant  a  new  trial  because  the  ver- 
diet  was  contrary  to  the  law  and  the  evi- 
dence, it  is  not  necessary  here  to  discuss,  as 
the  case  will,  at  any  rate,  have  to  be  re- 
manded for  a  new  trial. 

The  seventh  assignment  ti  that  the  court 
erred  in  refusing  to  set  aside  the  verdict  for 
the  reason  that  the  prisoner  was  convicted 
as  principal,  when,  as  a  matter  of  fact,  if 
there  was  any  evidence  against  the  prisoner, 
it  only  tended  to  show  that  he  was  an  ac- 
cessory before  tbe  fact,  and  not  principal. 
When  Bateman,  the  victim  of  the  robbery, 
was  on  the  stand,  he  was  asked:  "When 
you  started  to  go  across  the  river,  did  any- 
body take  you  or  go  with  you?  A.  Yes,  sir. 
Q.  Who?  A.  There  was  Jim  Roberts,  Ma- 
Ian  Prater,  Thomas  Hardin,  and,  as  well  as 
I  can  recollect.  Murphy.  Q.  What  occurred 
when  you  got  across  the  river,— over  on  this 
side  of  the  river,— on  West  Virginia?  A.  I 
was  shot  and  robbed."  On  cross-examina- 
tion he  was  asked:  "Was  Jim  or  Jake  Rob- 
erts there  at  the  time  you  were  shot?  A 
Jim  had  Just  turned  away,— he  and  Malan 
Prater.  Q.  Who  first  came  to  you  after  you 
were  shot?  A.  Jim  Roberts  or  Jake,— one. 
I  disremember  which.  Both  of  them  came." 
Thomas  Hardin,  witness  for  the  state,  was 
asked:  "Tell  the  Jury  whether  or  not,  Mr. 
Hardin,  you  shot  this  man.  A.  Tes,  sir;  I 
did.  Q.  Who  was  present  at  the  time  you 
shot  him?  A.  Edmond  Murphy.  Q.  What 
happened  at  that  time?  Just  tell  the  jury 
what  took  place  at  the  time,  you  shot  him. 
A.  When  I  shot  him,  Mr.  Murphy  cut  his 
money  off  of  blm,  and  taken  it  and  divided  it 


up  with  me."  The  evidence,  taken  all  to- 
gether, pretty  well  sustains  the  seventh  as- 
signment of  plaintiff  In  error. 

The  defendant  demurred  to  the  indictment, 
and  moved  to  quash  the  same,  both  of  which 
motions  were  overruled.  The  indictment  is 
good  on  demurrer,  but  there  was  no  order 
In  the  record  showing  tbe  finding  of  the  in- 
dictment. The  record  starts  out  simply  with 
the  certificate  of  the  clerk  "that  the  grand 
jurors  impaneled  and  sworn  In  the  circuit 
court  of  Mingo  county,  at  the  term  thereof 
commeocing  on  tbe  6th  day  of  May,  1901,  in 
and  for  the  body  of  said  county,  and  at- 
tending said  court,  found  an  Indictment 
against  the  defendant  Jacob  Roberts  for  a 
felony,  which,  with  the  indorsement  there- 
on by  the  foreman,  'A  true  bill,'  is  as  fol- 
lows, to  wit"  So  It  does  not  appear  from 
the  record  that  there  was  either  an  order 
impaneling  the  grand  Jury,  or  an  order  find- 
ing the  indictment  by  the  grand  jury.  In 
State  V.  Gilmore,  9  W.  Va.  641  (Syl.,  point  2), 
It  Is  held:  "The  record  of  the  finding  of  the 
grand  Jui7  Is  as  essential  as  the  record  of 
the  verdict  of  a  jury,  as  It  Is  the  only  legal 
proof  of  the  finding  of  the  indictment."  It 
is  never  improper  to  give  In  the  record  the 
order  impaneling  the  grand  jury.  When  tbe 
finding  of  an  Indictment  is  made  by  the 
grand  Jury  on  a  subsequent  day  to  that  on 
which  they  are  Impaneled,  and  where  the 
record  shows  the  finding  of  the  Indictment 
by  the  grand  Jury,  the  order  referring  to  the 
act  of  the  grand  jury  in  returning  the  Indict- 
ment into  court  would  be  sufficient;  but 
this,  at  least,  must  be  shown.  Where  this 
Is  shown  by  order  of  the  court,  the  regular 
Impaneling  of  the  Jury  will  be  presumed. 
In  the  case  at  bar  a  writ  of  certiorari  would 
have  been  issued  by  this  court  to  bring  up 
the  finding  of  the  grand  jury,  but  for  the 
fact  that  tbe  case  must  be  remanded  for  a 
new  trial,  and,  if  the  record  falls  to  show 
the  finding  of  the  Indictment  by  the  grand 
jury,  the  indictment  should  be  quashed. 

The  verdict  is  set  aside,  and  the  case  re- 
manded for  a  new  trial  to  be  had  therein. 


LONGDALB  IRON  CO.  t.  QUESENBBRRT 
et  al. 

(Suimins  Court  of  Appeals  of  West  Virginia. 
Dec  7,  1901.) 

JUDGMENT— EQUITABLB  REUBP— PLBADI.VO. 

1.  A  bill  in  equity  to  set  aalds  a  judgment 
and  obtain  a  new  trial  must  allege  facts  show- 
ing  a  valid  lesal  defense  to  the  original  cause 
of  action,  in  addition  to  the  mistake  or  other 
irronnd  of  relief,  and  the  defense  stated  most 
be  of  such  a  natnre  that  It  would  be  likely  to 
change  the  result  upou  a  new  triol.  The  mere 
general  statement  that  a  party  has  a  valid  de- 
fense will  not  do. 

2.  In  a  pleading  a  statement  of  what  is  only 
a  conclusion  of  law,  without  facts  given,  or 
what  is  only  the  opinion  of  the  party  on  facta 
not  given,  to  bad. 

(Syllabus  by  the  Court) 
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Appeal  from  clrcnlt  court.  Summers  coun- 
ty; J.  M.  MeWhwter,  Judge. 

Bill  by  the  Longdale  Iron  Company 
against  George  W.  McVey,  Quesenberry, 
and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Brown,  Jackson  &  Knight  and  St.  Clalr, 
Walker  &  Summerfleld,  for  appellant  Mil- 
ler &  Bead,  for  appellees. 

BRANNON,  P.  Longdale  Iron  Company 
filed  Its  bin  In  the  circuit  court  of  Summers 
county  against  Quesenberry  for  the  purpose 
of  setting  aside  a  Judgment  which  Qaesen- 
berry  had  recovered  against  said  compan; 
in  that  court,  and  to  obtain  a  new  trial  of 
the  action  of  assumpsit  in  which  the  Judg- 
ment  had  been  rendered.  An  injunction 
against  the  judgment  was  awarded.  Ques- 
enl)erry  answered  after  he  had  demurred  to 
the  bill,  and  the  decree  pronounced  was  one 
disBOlTing  the  Injunction  and  dismissing  the 
bill,  and  said  company  took  this  appeal. 

The  sufficiency  of  the  bill  arises  on  the 
demurrer.  The  bill  asks  on  certain  grounds 
that  the  judgment  I>e  enjoined  and  set  aside 
and  a  new  trial  granted  for  certain  reasons 
based  on  facts  outside  the  record  of  the 
judgment  The  first  question  presenting  it- 
self is  whether  this  bill  is  not  fatally  de- 
fective in  falling  to  show  the  existence  of 
a  valid  defense  against  the  demand  ol 
Quesenberry  in  his  action  at  law.  Among 
the  questions  arising  in  the  case  of  Rail- 
road Co.  v.  DavlBSon,  45  W.  Va.  12,  29  S. 
B.  1Q2S,  72  Am.  St.  Rep.  799,  was  the  ques- 
tion whether  the  case  showed  error  in  the 
judgment  complained  of  good  to  sustain  a 
certiorari,  and  it  was  indicated  that  the 
case  must  show  such  ground  of  certiorari. 
In  the  present  case  the  bill  does  not  state 
and  show  that  the  company  bad  an  available 
valid  defense  to  defeat  the  action  of  as- 
sumpsit but  simply  contents  Itself  with 
averring  that  the  company  "has  a  perfect 
and  substantial  defense  to  the  claim  of  the 
said  Quesenberry  set  up  in  said  action,  and, 
If  permitted  to  defend  its  Interests  therein, 
will  be  able  to  defeat  the  said  Quesenberry 
in  any  recovery  against  It  whatever."  It 
does  not  say  what  that  defense  is,— in  what 
it  consists.  No  specification  or  hint  of  the 
character  of  that  defense  is  given,  so  as 
to  enable  the  court  to  say  whether  or  not 
the  company  had  any  substantial  defense, 
or  only  desired  a  new  trial  merely  for  the 
repetition  of  the  same  judgment  Ought  a 
court  of  equity  do  a  vain,  useless  thing? 
Ought  it  march  up  the  hill  only  to  march 
down  again?  Why  should  a  court  of  equity 
be  asked  to  deprive  a  party  of  his  judgment 
at  law,  and  compel  him  to  try  his  case 
over  again,  without  some  showing  that  up- 
on another  trial  a  different  result  will  be 
had,  or  will  probably  be  had?  I  find  a  fiood 
of  authorities  to  sustain  this  position.  "The 
ground  upon  which  relief  in  equity  against 


a  judgment  Is  commonly  Justified  is  that 
the  complainant  had  a  cause  of  action  or 
defense,  of  the  benefit  of  which  he  was  de- 
prived in  the  original  action,  under  circum- 
stances which  make  it  inequitable  for  tlie 
prevailing  party  to  enforce  the  judgment; 
and,  if  this  is  the  only  ground  upon  which 
the  claim  for  relief  can  rest  it  must  be 
denied,  unless  the  complainant  shows  he 
had  some  cause  of  action  or  of  defense,  or 
at  least  had  there  been  a  fair  trial,  that 
the  judgment  would  probably  have  been 
more  favorable  to  him."  2  Freem.  Judgni. 
i  496.  He  must  show  the  Judgment  unjust 
1  Black,  Judgm.  {  393;  3  Pom.  Eq.  Jur.  { 
1364.  In  3  Pom.  Eq.  Jur.  §  1364,  it  is  said 
that  he  "must  have  a  valid  legal  defense 
on  the  merits."  See  note  1  to  last  section, 
citing  many  authorities  for  this  proposition. 
As  a  bill  in  equity  asks  this  relief.  It  must 
state  that  valid  defense,  and  "one  of  such 
a  nature  that  it  would  be  likely  to  change 
the  result  upon  the  trial  of  the  Issues."  11 
Enc.  PI.  &  Prac.  1192.  "As  in  every  case 
where  equitable  relief  is  sought  against  a 
judgment,  the  bill  should  set  out  clearly  and 
In  detail  all  the  facts  necessary  to  consti- 
tute a  ground  for  equitable  relief  because 
of  a  pretermitted  legal  defense.  General 
statements  and  Inconclusive  or  ambiguous 
allegations  are  insufficient  in  setting  up  ei- 
ther a  valid  legal  defense  or  matter  in  ex- 
cuse for  not  defending  at  law."  Id.  1187; 
Hale  v.  Ralhroad  Co.,  23  W.  Va.  454;  Pyles 
V.  Furniture  Co.,  30  W.  Va.  123,  2  S.  E.  909. 
The  averment  of  this  bill  that  the  company 
has  a  perfect  and  snbstEmtlBl  defense  to  Ques- 
enberry's  claim,  without  a  hint  as  to  what 
that  defense  Is,  is  simply  a  general  statement, 
based  on  no  stated  facts;  the  mere  opinion  of 
the  plaintiff  as  to  the  validity  of  its  defense 
on  facts  known  to  it  but  not  presented  to 
the  court  to  enable  It  to  say  whether  those 
facts  constituted  a  defense.  This  general 
statement  is  nothing  but  a  conclusion  of  law. 
The  bill  is  also  objectionable  in  that  ma- 
terial averments  are  stated  upon  informattou 
and  belief,  whereas  they  should  be  positive. 
High,  InJ.  §  34;  1  Bart  Ch.  Prac.  430.  The 
bill  being  thus  defective,  we  need  go  no 
further;  but  I  may  add  that  in  order  to 
reverse  the  decree,  we  will  have  to  overrule 
the  circuit  judge  iu  passing  on  evidence  that 
Is  conflicting.  I  do  not  mean  evidence  touch- 
ing the  validity  of  any  defense  of  the  com- 
pany against  the  demand  of  Quesenberry, 
for  there  is  no  Indication  of  what  that  de- 
fense Is  In  the  bill;  but  when  I  speak  of 
conflicting  evidence  I  mean  that  touching  the 
excuse  given  for  not  presenting  the  company's 
defense  on  the  trial  at  law.  There  was  a 
judgment  by  default  against  the  company 
at  one  term  of  the  court,  which  was  set  aside 
by  consent  At  another  term  the  case  seems 
to  have  been  continued  without  opposition 
from  either  side.  At  the  next  It  was  con- 
tinued by  reason  of  the  sickness  of  the 
company's  counsel,  and  at  the  next  torn  a 
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judgment  was  rendered  upon  a  trial  In  the 
absence  of  tbe  defendant  and  its  sole  coun- 
sel. It  Is  to  the  rendition  of  judgment  in 
the  absence  of  the  company  and  its  counsel 
that  complaint  is  made.  On  the  one  side 
are  two  witnesses  who  state  that  a  distinct 
understanding  was  had  between  counsel  on 
both  sides  that  the  trial  should  occur  on  the 
2d  of  February,  and  that  on  that  day  it  was 
postponed  to  the  12th  day  of  February  un- 
der the  distinct  understanding  that  the  case 
would  be  then  trred,  and  that  no  further  d»- 
lay  would  be  agreed  to  by  Quesenberry's 
counsel,  and  that  no  continuance  would  be 
had  except  upon  cause  shown.  The  coun- 
sel for  the  company  and  another  witness 
deny  that  any  day  was  fixed,  as  that  it  was 
agreed  by  counsel  to  try  It  on  the  12th  day 
of  February,  and  say  that  the  agreement 
was  that,  if  the  counsel  of  the  company 
could  get  through  with  a  certain  case  in 
which  be  was  counsel,  tried  In  the  criminal 
court  of  Kanawha  county,  In  time,  and  that 
if  a  certain  person  (McGuffln),  who  was  ex- 
pected to  be  used  as  a  witness,  and  who 
was  then  confined  to  his  room  with  an  ail- 
ment of  the  foot,  should  be  in  condition  tu 
attend,  then  the  case  might  be  then  tried, 
but  that  the  12th  day  of  February  was  sim- 
ply discussed  as  a  day  for  the  trial,  and 
that  the  real  understanding  was  that  the 
iinte  for  trial  was  thereafter  to  be  agreed 
upon  by  counsel.  Here  is  direct  conflict  aa 
to  the  day  fixed  upon,  and  the  burden  of 
proof  resting  on  the  company.  If  there  was 
in  fact  a  misunderstanding  by  defendant's 
counsel,  it  was  the  company's  own  misfor- 
tune, not  the  fault  of  Quesenberry,  and  not 
ground  of  new  trial  in  equity.  Zinn  v.  Daw- 
son, 47  W.  Ya.  45,  34  S.  E.  TS4,  81  Am.  St 
Rep.  772.  The  counsel  of  the  company  l^new 
before  the  11th  day  of  February  that  Ques 
enberry  would  insist  upon  a  trial  on  the 
12th,  because  he  requested  another  lawyer 
to  state  to  Quesenberry's  counsel  and  to  the 
judge  of  the  circuit  court  of  Summers  that 
he  was  engaged  at  Charleston  in  the  trial 
of  an  important  case,  and  that  he  requested 
that  the  case  be  either  continued  from  the 
12th  to  14th  or  15th  of  February.  This 
attorney,  on  aiTlrlng  at  the  Summers  cir- 
cuit court,  did  as  requested,  when  Quesen- 
berry's attorney  stated  that  he  would  insist 
npon  a  trial  at  that  term,  but,  with  the  as- 
sent of  the  court,  postponed  the  trial  until 
the  14th  or  15th  of  February.  The  judg- 
ment was  tendered  on  the  15th  day  of  Feb- 
ruary. Now,  if  we  are  told  that  the  coun- 
sel for  the  company  was  engaged  in  the 
trial  at  Charleston  through  all  the  day  of 
the  loth  of  February,  It  may  be  replied  that 
the  Quesenberry  case,  under  the  eyidence, 
was  set  for  trial  before  the  case  at  Charles- 
ton; and,  furthermore,  that  the  party  should 
hare  prepared  an  application,  based  on  the 
counsel's  inability  to  attend  the  Summers 
court  by  reason  of  his  engagement  in  the 
Kanawha  court,  for  a  continuance  of  the 


case.  1  Bart  Ch.  Prac.  49.  If  the  sickness 
of  McGuffln  be  suggested  as  ground  for  a 
new  trial,  the  answer  is  that  his  absence 
should  have  been  presented  as  a  ground  for 
a  continuance,  and,  on  its  failure,  then  as 
ground  for  new  trial.  It  will  not  do  to  say 
that  the  absence  of  counsel  would  explain 
why  a  continuance  or  new  trial  was  not 
asiied,  for  as  to  a  motion  for  a  continuance 
or  new  trial  other  counsel  could  have  been 
employed  to  act  The  counsel  of  the  com- 
pany and  the  superintendent  of  the  company 
knew  a  good  while  before  the  trial  that  the 
company's  attorney  was  engaged  to  attend 
the  Kanawha  court,  and  that  he  was  ac- 
tually tied  down  in  the  trial  in  the  latter 
court,  and  provision  should  have  been  made- 
for  presenting  this  fact  as  well  as  the  sick- 
ness of  this  witness,  to  the  Summers  court, 
and  obtain  a  continuance  or  a  new  trial, 
and,  on  failure  to  obtain  such  continuance  or 
new  trial,  the  case  could  have  been  appeal- 
ed. When,  by  proper  steps  in  the  law  court, 
the  party  might  have  obtained  a  continu- 
ance or  a  new  trial,  and  if  they  should  be 
improperly  refused,  he  could,  by  appeal,  get 
relief,  and  he  takes  no  such  steps,  equity 
will  not  Interfere.  Railway  Co.  v.  Ryan,  31 
W.  Va.  364,  6  S.  E.  924.  13  Am.  St  Rep. 
865;  2  Freem.  Judgm.  §  497;  Oliver  v.  Pray, 
19  Am.  Dec.  609,  note;  High,  Inj.  §  610; 
Yancey  t.  Downer,  IS  Am.  Dec.  35.  I  do 
not  see  how  the  absence  of  counsel  with 
such  long  notice  that  trial  would  be  asked 
at  that  term  of  court  and  a  Knowledge 
that  the  case  in  Kanawha  was  coming  on, 
can  call  for  a  new  trial.  He  had  either  to 
choose  one  case  or  the  other,  and,  if  he 
chose  the  Kanawha  case,  proviston  should 
have  been  made  for  the  other  case  by  the 
employment  of  other  counsel  for  its  trial,  or 
at  least  seek  a  continuance  or  a  new  trial' 
in  the  court  of  law.  Can  we  say  that 
Quesenberry  .could  be  placed  under  any  ob- 
ligations to  wait  for  the  counsel,  especially 
as  the  court  was  discharging  the  jury  and 
closing  the  term?  If  the  detention  of  coun- 
sel In  the  Kanawha  trial,  or  the  slclmess 
of  McGuffln,  would  not  be  good  ground  for 
a  continuance,  or  new  trial,  or  writ  of  CTror, 
—the  proper  processes,— neither  will  they  be 
good  ground  to  overthrow  the  judgment  in 
a  court  of  equity.  The  case  had  been  long 
on  the  docket.  The  company's  counsel  and 
superintendent  knew  that  Quesenberry  was 
pressing  a  trial  of  the  case,  and  this  called 
for  vigilance.  If  the  bill  were  good,  the- 
only  close  point  in  the  case  would  be  this: 
That  while  the  company's  attorney  was  en- 
gaged in  the  Kanawha  trial,  being  informed 
by  letter  from  Quesenberry's  attorney  that  he 
would  insist  upon  a  trial  on  the  day  named 
In  the  letter  (likely  the  12th),  the  company's 
attorney  asked  another  attorney,  who  was 
going  to  the  Summers  court,  as  above  stated, 
to  have  the  case  postponed  until  the  14tU 
or  15th  of  February,  and  that  this  attorney 
promised  to  let  him  know  the  result;    and 
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this  attorney  says  that  bis  recollection  is 
that  Quesenberry's  attorney,  when  the  case 
was  passed  to  the  14th  or  15th,  promised  to 
let  the  company's  counsel  know.  He  did 
not  do  BO.  The  company's  attorney  says 
that  he  received  a  dispatch  from  the  attor- 
ney whom  be  engaged  to  get  the  postpone- 
ment, stating  that  the  case*  had  been  con- 
tinued. Likely  the  company's  attorney  is 
honestly  mistaken  in  this,  because  the  at- 
torney who  asked  a  postponement  did  not 
ask  a  continuance,  and  is  explicit  to  say 
that  Quesenben-y's  counsel  flatly  declined  to 
continue,  and  that  only  a  postponement  waa 
allowed,  rendering  it  highly  improbable  that 
he  would  send  a  dispatch  stating  that  a  con- 
tinuance bad  been  allowed;  and,  moreover, 
this  attorney  and  his  partner  and  their 
clerk»— the  only  parties  from  whom  the  dis- 
patch could  have  come— say  they  did  not 
send  such  a  dispatch,  and  it  is  not  found 
at  the  telegraph  office,  though  it  Is  said  that 
it  is  not  the  practice  to  retain  dispatches 
longer  than  six  months.  If  we  could  say, 
as  a  clearly  proven  fact,  that  such  mis- 
leading dispatch  was  sent,  it  would  seem  to 
be  a  strong  ground  for  a  new  trial;  but 
under  the  evidence  we  cannot  assert  it  as  a 
fact,  and  overrule  the  decision  of  the  cir- 
cuit court.  If  Quesenberry's  counsel  did 
promise  to  let  the  counsel  for  the  company 
know  of  the  postponement  of  the  trial,  then 
we  must  reply  that  the  company's  counsel 
was  not  informed  of  this  promise,  and  was 
not  misled  thereby,  and  that  he  was  already 
fully  informed  that  no  continuance  could 
1>e  bad,  and  he  could  not  let  his  diligence  de- 
pend upon  information  from  Quesenberry's 
counsel.  We  must  not  forget  that  it  is  a 
rule  of  equity  jurisprudence  not  to  interfere 
with  judgments  of  law  courts  except  under 
very  special  circumstances,  and  that  the 
ground  upon  which  relief  is  based  must  be 
fully  and  clearly  established,  and  that  the 
action  of  the  party  complaining  must  be  un- 
mingled  with  any  want  of  diligence.  Oliver 
V.  Pray.  19  Am.  Dec.  603;  Smith  v.  Mc- 
Lain,  11  W.  Va.  654;  Hamer  v.  Price,  17 
W.  Va.  623. 
Therefore  we  affirm  the  decree. 


AMMONS  et  al.  r.  AMMONS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  7,  1001.) 

INFANTS'  ESTATE  —  SALE5—ILLE0ALITY— REM- 
EDY OP  PURCHASE»  —  ENFORCBMBNT  OF 
PAYMENT  —  CORRECTION  OF  ERROR  — SUM- 
MARY PROCEBDINO. 

1.  A  purchaser  of  real  estate  devised  to  in- 
fauts  in  reisaiuder,  and  sold  under  decrees  in 
a  summary  proceeding  brought  under  chapter 
83  of  the  Code,  who,  before  paying  all  the 
purchafie  money,  discovers  that  the  decree  of 
sale  and  proceedings  are,  in  material  respects, 
not  in  conformity  with  the  statute,  and  there- 
tore  00  erroneous  as  to  becloud  and  endanger 
ills  title,  may  file  his  petition  in  said  proceed- 
ing for  the  purpose  of  baviug  such  error  cor- 
rected, and  his  title  cleared,  and  have  relief 


thereon  as  far  as  it  is  in  the  power  of   the 
court  to  give  it. 

2.  When,  in  such  case,  the  infant  remainder- 
men, by  their  guardian,  bring  a  suit  in  chan- 
cery to  compel  the  purchaser  to  pay  the  bal- 
ance of  purchase  money  due,  exhibiting  w^ith 
the  bill  all  the  decrees  and  orders  made  and 
papei-s  filed  in  the  summary  proceeding,  and 
the  purchaser  answers  the  bill,  averring  as  new 
matter  constituting  a  claim  for  afflrmative  re- 
lief the  error  and  irregularity  in  the  decrees, 
and  prays  a  correction  of  the  same  and  con- 
firmation of  the  sale,  and  also  files  a  cross  bill 
for  the  same  purpose,  the  original  bill  should 
be  treated  and  regarded  as  a  rule  iu  the  sum- 
mary proceeding  to  show  cause  why  the  par- 
chaser  should  not  be  proceeded  against  for  the 
failure  to  pay  the  purchase  money,  and  the 
answer  and  cross  bill  of  the  purchaser  as  his 
petition  in  the  summary  proceeding  for  cor- 
rection of  the  error  and  perfecting  of  his  title. 

3.  When  the  real  estate  so  sold  is  an  estate 
in  remainder,  created  by  a  devise  to  the  daugh- 
ter of  the  testator  for  her  natural  life,  re- 
mainder In  fee  to  her  heirs,  and  the  sale  is 
made  upon  the  application  of  the  guardian  of 
her  children,  her  children  bom  after  such 
sale  are  deemed  to  have  been  before  the  court 
by  representation,  and  can  claim  no  interest 
except  in  the  fund  arising  from  the  sale,  and 
in  it  they  are  entitled  to  share  equally  with  the 
others. 

4.  Quiere,  whether  said  principle  of  repre- 
sentation is  qualified  to  the  extent  that  a  de- 
cree of  sale,  which  fails  to  provide  for  and 
protect  the  interests  of  persons  not  in  esse,  and 
so  deemed  to  t>e  before  the  court,  by  substi- 
tuting the  fund  derived  from  the  sale  of  the 
land  in  place  of  it,  and  preserving  the  fund 
to  the  extent  necessary  to  satisfy  such  inter- 
ests, is  ineSectual  to  pass  their  title  to  the 
purchaser? 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Monongalia 
county;   John  W.  Mason,  Judge. 

Bill  by  Milton  A.  Ammons  and  others 
against  Howard  L.  Ammons  and  others. 
Decree  for  plaintiffs,  and  the  South  Penn  Oil 
Company  appeals.     Beversed. 

A.  B.  &  B.  F.  Fleming  and  U.  N.  Amett. 
Jr.,  for  appellant  Cox  &  Baker,  for  appel- 
lees. 


POFFEXBARGBB,  J.  This  controversy 
relates  to  the  oil  and  gas  in  a  tract  of  200 
acres  of  land  situated  In  Monongalia  coanty, 
formerly  owned  by  Daniel  Conaway,  who 
died  testate  several  years  ago.  By  his  will 
he  devised  said  tract  as  follows:  "To  my 
daughter  Armlna  Ammons,  to  have  and  to 
bold  during  the  residue  of  the  term  of  her 
natural  life,  but  at  her  death  to  go  to  her 
heirs,  I  give  and  devise  the  residue  of  my 
home  farm,  Iwing  altout  200  acres,  subject 
to  an  estate  for  life  therein,  which  I  hereby 
give  and  devise  to  my  beloved  wife,  Melinda 
Conaway."  The  devisee  Armlna  Ammons  is 
the  wife  of  Milton  A.  Ammons.  The  will 
was  probated  August  29,  1887.  On  the  17th 
day  of  February,  1892,  Milton  A.  Ammonlk 
having  been  appointed  guardian  for  Howard 
Ia  Ammons,  Clarence  L.  Ammons,  Ashley  X. 
Ammons,  Cyrus  O.  Ammons.  Stella  M.  Am- 
mons, Milliard  B.  Ammons,  Early  T.  Am- 
mons, and  ICrnest  W.  Ammons,  all  of  whom 
were  infants,  and  being  the  only  children. 
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at  that  time,  of  the  said  Armina  Ammous. 
filed  his  petition  in  the  circuit  court  of  said 
county,  under  section  12  and  following  sec- 
tions of  chapter  83  of  the  Code,  alleging 
that  a  lease  had  been  executed  by  the  said 
Milton  A.  Ammons  and  Armina  Amnions  to 
C  J.  Ford,  granting  to  said  Ford  the  right 
to  drill  and  operate  for  oU,  gas,  and  water 
on  the  tract  of  land,  containing  about  300 
acres,  of  which  60  acres  were  owned  by  Mil- 
ton A.  Ammons  indlvidnally  and  the  residue 
was  the  tract  of  land  devised  as  aforesaid, 
which,  by  actnal  measurement,  was  found  to 
contain  243  acres;  that  said  lease  had  been 
assigned  to  the  South  Penn  Oil  Company; 
that  Melinda  Conaway  had  conveyed  her  life 
estate  hi  the  land  to  Milton  A.  Ammons  and 
Armina  Ammons  in  consideration  of  natural 
love  and  affection  and  their  agreement  to 
support,  care  for,  maintain,  and  clothe  her; 
that  by  the  terms  of  said  lease  the  lessees 
were  to  deliver  to  the  lessors.  In  the  pipe 
lines  with  which  the  wells  should  l>e  connect- 
ed, one-eighth  ot  ail  the  oil  produced  and 
saved,  and  to  pay  $300  annually  for  every 
well  from  which  gas  should  be  transported 
and  used  off  the  premises;  that,  until  the 
estate  in  remainder  in  the  oil  and  gas  in 
-said  land  should  be  disposed  of,  no  develop- 
ment of  oil  and  gas  under  the  lease  could 
be  had;  that  all  the  land  adjoining  said 
tract  so  devised  had  1>een  leased  for  oil  and 
gas;  that  said  infants  bad  no  means  to  de- 
velop the  other  land;  that  they  had  no  other 
estate,  real  or  personal;  that  it  wonld  be 
greatly  to  their  advantage  and  interest  to 
have  the  said  estate  In  remainder  In  the  oil 
and  gas  sold;  and  prayed  that  sale  might 
be  made.  A  guardian  ad  litem  was  appolnt- 
«d  for  the  infants,  and  filed  his  answer, 
-committhig  their  interest  to  the  protection  of 
the  court  Melinda  Conaway  filed  her  an- 
swer, and  consented  to  a  sale  of  the  interest 
of  the  Infant  children  and  releasing  her  lien 
for  support  to  that  extent.  Milton  A.  Am- 
mons  and  Armina  Ammons  filed  their  Joint 
and  separate  answer,  setting  up  their  Joint 
ownership  of  the  Interest  of  Melinda  Con- 
away, under  the  provisions  of  the  will,  by 
reason  of  her  conveyance  to  them,  and  the 
Ufe  estate  of  Armina  Ammons  as  provided 
by  the  will,  and  consented  that  the  said  in- 
fants might  have  an  estate  in  preesenti  of  an 
undivided  one-third  of  said  oil  and  gas,  if  the 
court  shoold  think  the  same  proper,  and  that 
the  other  two-thirds  might  be  divided  equally 
betwem  Mriinda  Conaway  on  the  one  side 
and  themselves  on  the  other  side.  Upon  this 
petition,  these  answers,  the  exhibits  there- 
with filed,  and  the  testimony  of  the  witnesses 
taken  at  the  hearing,  the  court  decreed  a 
sale  of  the  Interest  of  said  infants  in  the 
undivided  seven-eighths  of  the  oil  and  gas 
in  said  243  acres  of  land  upon  the  following 
conditions,  to  be  performed  by  the  pm'chaser: 
"To  begin  to  operate,  mine,  and  bore  for  the 
oil  and  gas  within  and  under  said  tract  of 
land,  free  of  cost  to  said  Infants  or  their 


guardian,  wltljln  sixty  days  after  the  confir- 
mation of  the  sale  hereunder,  and  complete 
one  well  within  one  year  after  said  conflrma- 
tlou,  unavoidable  accidents  aiHl  delays  ex- 
cepted; and,  if  oil  be  found  thereon  in  paying 
quantities,  then,  after  said  first  well  is  com- 
pleted thereon,  the  said  purchaser  shall  im- 
mediately commence  and  drill  other  wells 
tliereon  as  shall  seem  necessary  and  proper 
to  protect  the  oil  and  gas  In  and  under  the 
said  tract  ot  land;  and  shall  also  deliver  as 
royalty  to  said  Infants  or  their  guardian,  free 
of  costs  to  them  or  their  guardian,  the  one- 
half  of  the  one-elgbth  of  all  oil  produced  and 
saved  from  the  said  land,  in  pipe  lines  or 
tanks,  and  pay  to  said  Infants  or  their  guard- 
ian tlie  one-half  of  $300  per  year  for  the  gas 
from  each  and  every  well  drilled  thereon 
producing  gas,  the  product  from  which  is 
marketed  or  used  off  the  said  premises;  and 
also  to  pay  all  damages  to  growing  crops  by 
reason  of  operations."  Under  this  decree 
sale  was  made,  and  the  South  Penn  Oil  Com- 
pany became  the  purchaser  for  the  sum  of 
1300  and  the  costs  of  the  proceedings.  The 
purchase  money  was  paid,  and  a  deed  was 
executed  to  the  purchaser,  conforming  in  all 
respects  to  the  terms  of  the  decree  of  sale. 
Thereafter  the  South  Penn  Oil  Company  en- 
tered upon  the  land,  drilled  16  or  17  wells, 
some  of  which  were  dry,  others  productive, 
but  not  in  paying  quantities,  and  still  others 
which  proved  to  be  very  valuable,  and  in 
pursuance  of  the  terms  of  the  decree  and  its 
deed  it  delivered  one-half  of  the  royalty  oil— 
that  is,  one-half  of  the  one-eighth  of  all  the 
oil  produced— Into  the  pipe  lines  to  the  credit 
of  Milton  A.  Ammons,  guardian  for  said  in- 
fants, and  the  other  half  to  the  credit  of 
Armina  Ammons,  until  some  time  in  the  year 
1897,  when  the  oil  company  refused  to  make 
any  further  deliveries,  and  notified  the  Eu- 
reka Pipe  Ijlne  Company,  Into  whose  lines 
and  tanks  the  oil  went,  to  make  no  more  de- 
liveries on  account  of  said  royalties.  The  oil 
delivered  to  Armina  Ammons  amounted  to 
14,402.36  barrels,  which  netted  her  $13.&17.19. 
and  the  same  amount,  of  the  same  value,  was 
delivered  to  Milton  A.  Ammons,  guardian  as 
aforesaid.  This  cessation  on  the  part  of  the 
oil  company  to  make  further  deliveries  of 
royalty  oil  is  due  to  the  fact  that  this  court 
on  November  17,  1897,  decided  in  the  case  of 
WUson  V.  Tonst,  reported  in  48  W.  Va.  826, 
28  8.  E.  781,  39  L.  R.  A.  292,  that  "the  pe- 
troleum oil  lying  under  a  tract  of  land  which 
has  been  devised  to  a  life  tenant  who  is  In 
possession,  and  which  is  to  go  to  certain 
Infant  children  after  the  decease  of  the  life 
tenant,  may  be  sold,  upon  the  petIti(Ni  of  the 
guardian  of  said  infants,  under  the  provisions 
of  chapter  82  of  the  Code,  or  leased;  and  the 
Ufe  tenant  will  be  entitled  to  the  interest 
of  the  royalty  during  the  continuance  of  the 
Ufe  estate,  and  then  the  residue  or  corpus 
of  the  royalty  will  be  paid  to  the  remainder- 
men." In  view  of  this  it  was  apparent  to 
the  oil  company  that  the  terms  of  sale  and 
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conditions  prescribed  by  the  court  In  Its  de- 
cree of  sale  requiring  the  payment  of  one- 
balf  of  tbe  royalty  to  the  life  tenant  was  not 
in  accordance  with  the  principles  announced 
in  said  case  of  Wilson  ▼.  Youst.  The  com- 
pany feared  that,  after  the  infants  should 
obtain  their  majority,  they  might  set  up  the 
Illegality  of  these  deliveries  to  the  life  ten- 
ant, and  harass  tbe  company  with  numerous 
suits  on  account  thereof.  Another  source  of 
possible  danger  is  the  uncertainty  as  to  who 
will  be  finally  entitled  to  the  corpus  of  said 
fund.  The  life  tenant  may  survive  some,  or 
even  all,  of  her  children.  In  tbe  meantime, 
a  further  complication  arose  in  the  fact  that 
three  other  children  were  bom  to  Milton  A. 
Ammona  and  Armina  Ammons,— Ollie  C, 
Carlle  R.,  and  Willie  V.  Ammons.  They  were 
born  after  the  sale  made  In  the  summary 
proceeding,  and  it  is  contended  in  this  suit 
that  the  South  Penn  Oil  Company,  by  said 
pnrchase,  did  not  obtain  their  interest  in 
remainder  In  the  oil  and  gas  in  said  tract 
of  land.  The  existence  of  these  three  chil- 
dren, it  Is  said,  was  discovered  by  the  South 
Penn  Oil  Company  in  the  progress  of  a  suit 
in  chancery  brought  in  August,  1895,  by 
Howard  L.  Ammons  and  the  seven  older 
children,  by  Milton  A.  Ammons,  as  their  next 
friend,  against  tbe  South  Penn  Oil  Company 
and  Charles  Powell,  special  commissioner, 
for  the  purpose  of  requiring  said  company 
to  drill  and  operate  the  land  according  to  tbe 
terms  and  conditions  of  the  wlU,  In  which  a 
decree  was  entered  In  February,  1893,  requir- 
ing the  company  to  drill  certain  additional 
wells  on  certain  parts  of  the  land,  or  tortelt 
their  right  to  drill  on  those  portions  of  said 
land,  from  which  decree  an  appeal  was  taken 
by  the  company,  and  resulted  In  a  reversal 
of  the  decree  by  this  court  on  the  Slat  day 
of  March,  1900.  35  S.  E.  1004.  Pending  the 
giving  of  a  bond  by  the  guardian,  the  $300 
paid  as  pnrchase  money  by  the  South  Penn 
Oil  Company  went  Into  the  liands  of  tbe  gen- 
eral receiver  of  the  court,  who,  some  time 
thereafter,  died,  leaving  his  accounts  in  'bad 
shape,  and  the  money  was  never  paid  by  the 
guardian.  At  the  time  this  suit  was  brought, 
Howard  L.  Ammons  was  about  22  years  old. 
The  guardian  alleges  that  he  had  made  a 
final  settlement,  in  which  it  was  ascertained 
that  on  the  24th  day  of  October,  1896,  there 
was  a  balance  due  from  him  to  Howard  K 
Ammons  of  $326.79,  all  of  which,  and  more, 
he  had  paid;  but  that  his  said  ward  had 
refused  to  receipt  to  him  for  the  money, 
and  also  to  accept  said  settlement  as  final. 
Three  other  wards  and  said  Howard  L.  Am- 
mons seem  to  have  gotten  beyond  the  control 
of  their  parent  and  guardian,  and  their  reck- 
less dispositions,  added  to  the  complication 
hereinbefore  mentioned,  and  the  advanced 
age  of  the  guardian,  and  some  uneasiness  on 
the  part  of  his  sureties,  induced  him  to  bring 
this  suit,  as  guardian  of  Clarence  L.,  Ashley 
N.,  Cyrus  C,  Stella  M.,  Milliard  R.,  Early 
Tn  Ernest  W..  OUle  O.,  Carlle  B..  and  WlUle 


v.  Ammons,  and  late  guardian  of  Howard 
1m.  Ammons,  and  in  his  own  right,  against 
tbe  South  Penn  Oil  Company  and  the  Eureka 
Pll>e  Line  Company,  all  of  the  children   of 
himself  and  his  wife,  Armina  Ammons,   E. 
H.  Coomes,   general  receiver  of  the  circuit 
court  and  all  the  sureties  on  his  bond  as 
guardian.    The  ttlH  sets  out  all  the  facts 
hereinbefore  stated  more  fully  and  in  detail 
than  they  are  here  given,  and  with  it  are 
exhibited  all  the  papers  and  decrees  relating 
to  said  summary  proceeding  in  which  tbe 
sale  was  made,  and  references  are  therein 
made  to  said  suit  brongbt  by  Howard   Z,. 
Ammons  and  othws  against  the  South  Penn 
Oil  Company  and  others  in  August   18i>;T. 
Tbe  prayer  of  the  bill  is  that  all  matters  in 
difference  between   said   guardian   and   bis 
wards  be  adjudicated  and  settled;    that  all 
questions  of  doubt  and  uncertainty  as  to  how 
tbe  accounts  between  him  and   his  wards 
should  be  settled  be  adjudicated  and  deter- 
mined;  that  the  question  as  to  how  tbe  pro- 
ceeds of  said  oil  should  be  divided  among 
said  infants  be  settled;   that  the  proper  per- 
son be  deslg^nated  to  receive  the  money  in 
the  hands  of  the  general  receiver  when  col- 
lected;   that  a  proper  person  be  designated 
to  receive  and  sell  tbe  share  of  said  infants 
In  the  oil  produced  from  said  tract  of  land 
hereafter  as  well  as  the  oil  remaining  uns<rid 
in  the  hands  of  the  Eureka  Pipe  Line  Com- 
pany; that  all  the  royalty  oil  in  the  bands 
of  said  company  or  of  the  South  Penn  Oil 
Company  be  disposed  of;    that  the  plaintiff 
be  relieved  and  discharged  as  guardian,  and 
permitted  to  pay  over  to  the  general  receiver, 
or  to  such  other  person  as  the  court  should 
designate,  all  of  tbe  estate  and  money  in  his 
hands  belonging  to  said  defendants,  or  any 
of  them;    that  bis   settlement   as   guardian 
of  Howard  L.  Ammons  be  confirmed  and  all 
matters  In  difference  between  them  be  settled 
and  adjudicated;    that  all  necessary  orders 
be  made   for  the  protection  of  the  estate 
of  said  infants;  that  his  sureties  be  relieved 
from  furtber  liability;    and  that  be  might 
have  snch  other  relief,  both  general  and  spe- 
cial, as  the  court  might  deem  proper.    To 
this  bill  an  answer  by  the  guardian  ad  litem 
for  the  infants  was  filed.    The  South  Penn 
Oil  Company  filed  Its  answer,  reciting  all  the 
proceedings  under  which  it  made  Its  pnrchase 
n  foresaid,  averring  its  delivery  of  the  royalty 
oil  until  the day  of ,  18»7,  as  au- 
thorized by  the  decree  and  deed  under  which 
it  operated,  disclaiming  any  knowledge  as  to 
what  Armina  Ammons  did  with  the  money 
so  received  by  her,  or  what  the  plaintiff,  as 
guardian,  did  with  the  proceeds  of  tbe  oil 
delivered  to  him  for  said  infants  as  remain- 
der-men, and  Insisting  that  it  owes  no  duty 
in  the  premises,  and  was  not  charged  with 
any  duty  as  to  the  use,  bivestment  or  appli- 
cation of  the  fund  so  decreed  to  said  Infants 
as  remainder-men,  and  Is  protected  In  the 
delivery  of  said  royalty  oil,  both  to  Armhia 
AmmcHis  and  the  said  Infants,  by   the  de- 
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crees  and  deed  under  whicb  it  entered  upon 
and  developed  said  land.  It  also  avers  that 
the  plaintiff  did  not  communicate  to  it  any 
knowledge  of  the  birth  of  eald  three  younger 
children,  and  that  It  learned  of  their  exist- 
ence from  another  source.  It  sets  f<»:th,  as 
the  reason  for  ceasing  to  make  further  de- 
livery of  the  royalty  oil,  said  decision  in  the 
case  of  Wilson  v.  Youst,  holding  that  a  life 
tenant  is  only  entitled  to  the  Interest  upon 
the  money  derived  from  the  sale  of  the  roy- 
alty oil,  and  that  remainder-men  are  not  en- 
titled to  the  corpus  of  such  fund  until  after 
the  death  of  the  life  tenant  and  that  such 
-oil  should  be  sold,  and  the  proceeds  invested 
for  the  benefit  of  the  life  tenant  and  those 
entitled  in  remainder,  and  only  tbe  interest 
thereon  paid  to  tbe  life  tenant.  It  denies 
that  under  the  law  as  thus  settled  said  Ar- 
mina  Ammons  or  the  plaintiff  as  guardian 
Is  entitled  to  demand  any  of  the  royalty  oil 
then  remaining  in  tbe  bands  of  tbe  respond- 
ent, or  that  might  be  obtained  thereafter 
from  said  land,  or  any  gas  rentals  that  might 
result  from  finding  gas  on  said  land,  but  that 
the  same  should  be  sold,  and  tbe  proceeds  in- 
vested, and  the  Interest  thereon  paid  to  said 
Armina  Ammons,  except  that,  if  it  should 
be  ascertained  that  she  bad  received  money 
from  the  sales  of  royalty  oil  which  she  should 
not  have  had,  or  a  greater  sum  than  that  to 
which  she  was  entitled,  and  that  If  the  plain- 
tiff had  received  money  which  he  should  not 
have  received,  or  a  greater  sum  than  he 
should  have  received,  tbe  court  should  take 
charge  of  the  interest  to  which  Armina  Am- 
mons might  be  entitled  In  the  future,  and 
hold  a  sufficient  portion  thereof  to  reimburse 
tbe  remainder-men,  and  should  require  the 
guardian  to  pay  the  funds  In  his  hands,  so 
received  from  the  proceeds  of  the  sale  of  roy- 
alty oil,  to  the  receiver  of  the  court,  to  be 
held  and  paid  to  those  entitled  in  remainder 
at  the  death  of  Armina  Ammons.  It  avers 
that  the  decrees  In  said  summary  proceeding 
failed  to  provide  for  the  proper  disposition 
of  the  royalty  and  gas  rentals  as  the  law  now 
requires,  and  that  tbe  respondent  cannot 
safely  deliver  tbe  royalty  oil  now  In  Its  pos- 
session, or  which  It  has  delivered  to  the 
Eureka  Pipe  Line  Company,  or  which  may 
hereafter  come  Into  Its  possession,  or  any  gas 
rental,  should  any  become  due,  without  the 
direction  of  the  court.    It  avers  that  the  oil 

produced  since  the day  of ,  1897, 

bas  been  delivered  to  tbe  Eureka  Pipe  Line 
Company  to  be  held  by  it  tor  whoever  may 
be  entitled  thereto,  which  company,  being 
a  common  carrier  and  storer  of  oil,  is  entitled 
to  its  charges  for  storage  and  transportation. 
It  denies  that  the  plaintiff  and  Armina  Am- 
mons are  entitled  to  tbe  money  In  the  hands 
of  the  general  receiver;  also  that  additional 
wells  should  have  been  drilled  on  said  land; 
also  that  the  same  had  not  been  properly 
drilled  and  developed;  also  that  it  is  liable 
to  tbe  said  Armina  Ammons  and  the  plaintiff 
or  bis  wards  for  failure  to  properly  develop 


said  land.  By  way  of  affhrmative  relief  tbe 
respondent  prays  that  its  investment  and  In- 
terest In  the  oil  and  gas  be  protected;  that 
its  title  thereto  be  sustained,  and  adjudge<i 
valid;  that  such  proceedings  may  be  bad 
and  decrees  made  as  will  protect  It  In  the 
delivery  of  the  oil  now  in  its  possession  or  in 
the  custody  of  the  Eureka  Pipe  Line  Com- 
pany, and  In  all  respects  In  reference  to  tbe 
royalty  theretofore  delivered  to  the  plaintiff 
and  Armina  Ammons;  that  the  decrees  In  the 
summary  proceedings  may  be  so  corrected 
that  in  future  the  royalty  oil  on  hand  and  to 
be  taken  from  said  land  may  be  sold,  and  the 
proceeds  Invested  for  the  use  of  the  life  ten- 
ant and  remainder-men  In  accordance  with 
the  law;  that  the  plaintiff,  as  guardian,  and 
the  defendant  Armina  Ammons,  be  required 
to  account  to  said  three  after-born  children 
for  the  oil  or  the  proceeds  of  tbe  sale  of  the 
oil  delivered  to  and  sold  by  them,  so  far  as 
said  children  may  be  interested  therein;  and 
that  such  other  relief  may  be  given  as  Is  nec- 
essary to  protect  the  respondent  from  loss 
by  reason  of  what  has  been  done.  The  plain- 
tiff excepted  to  tills  answer,  but  without 
passing  upon  It,  and  postponing  the  consider- 
ation thereof,  as  well  as  of  the  demurrer  to  so 
much  of  the  answer  as  prays  affirmative 
relief,  the  court  made  and  entered  a  decree 
referring  the  cause  to  a  commissioner  to  re- 
port upon  certain  matters  designated  therein. 
Afterwards  the  South  Penn  Oil  Company 
filed  in  the  clerk's  office  at  rules  its  cross 
bill  of  complaint  In  tbe  cause,  in  whicb  tt 
set  out  more  fully  and  particularly  all  tbe 
facts  and  proceedings  hereinbefore  mention- 
ed, and  concluded  with  a  prayer  substantial- 
ly the  same  as  that  contained  In  Its  an- 
swer. Process  was  sued  out  upon  this  cross 
bill,  and  the  service  thereof  was  had  upon 
all  the  adult  defendants,  and  as  to  them 
the  cross  bill  was  taken  for  confessed.  For 
the  infant  defendants  a  guardian  ad  litem 
was  appointed  at  rules,  and  filed  bis  answer. 
Afterwards  Milton  A.  Ammons,  In  his  own 
right  and  as  guardian,  and  Armina  Ammons 
filed  their  separate  answer  to  said  cross  bill 
and  their  general  replication  to  the  answer 
of  tbe  South  Penn  Oil  Company.  On  the 
1st  day  of  March,  1900,  a  decree  was  entered 
confirming  the  commissioner's  report  so  far 
as  it  relates  to  the  accounts  of  the  guard- 
ian, directing  that  he  pay  over  all  the  mon- 
ey In  bis  hands  to  E.  H.  Coomes,  the  general 
receiver  of  the  court,  except  a  small  amount, 
which  be  was  directed-  to  pay  to  one  of  hfs 
wards  who  had  attained  bis  majority.  Con- 
sideration of  the  answer  and  cross  bill  of 
tbe  South  Penn  Oil  Company  and  the  excep- 
tions and  demurrers  was  postponed,  as  was 
also  consideration  of  the  exceptions  of  the 
South  Penn  Oil  Company  to  the  report  of 
the  commissioner.  On  the  25th  day  of  Feb- 
ruary, 1901,  another  decree  was  made  and 
entered,  in  which  so  much  of  the  South  Penn 
OH  Company's  annwer  as  sought  affirmative 
relief  and  its  cross  bill  were  dismissed,  and 
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general  repUcatlon  was  filed  to  th«  remain- 
ing portions  of  the  answer;  and  it  was  also 
adjudged,  ordered,  and  decreed  tliat  Armina 
Amnions  is  entitled  to  one-half  of  ttie  royalty 
oil.  and  that  the  ottier  Iialf  be  divided  among 
all  of  the  11  children.  Under  the  former 
decree  the  oil  in  the  hands  of  the  Eureka 
ripe  Une  Company  had  been  talcen  Into  tbe 
possession  of  the  general  receiver  and  sold. 
Of  the  proceeds  he  was  required  to  pay  Ar- 
mina Ammons  one-half  of  the  royalty  oil, 
and  sell  the  future  deliveries  of  oil  from  time 
to  time,  and  loan  out  tbe  proceeds.  Tbe 
South  Penn  Oil  Company  was  required,  by 
tbe  decree,  to  ddlver  only  one-half  of  the 
future  royalty  oil  into  the  pipe  line  to  the 
credit  of  Armina  Ammons.  In  respect  to 
this  last  decree  said  company  has  obtained 
an  appeal  and  supersedeas. 

In  many  respects  this  case  is  like  that  of 
Wilson  V.  Youst  In  that,  as  In  this,  tbe 
land  had  been  devised  to  one  person  for 
life,  subject  to  tbe  life  estate  of  another 
person,  and  remainder  in  fee  to  others, 
who  were  infants.  In  the-  summary  pro- 
ceeding under  chapter  83  of  tbe  C!ode  tbe 
estate  in  remainder  of  the  infants  was  sold, 
and  the  royalty  decreed  to  be  paid  and  di- 
vided. Afterwards  some  infant  remainder- 
men brought  a  suit  in  chancery  by  their 
next  friend  to  correct  tbe  decrees  made  in 
the  summary  proceeding,  and  stop  tbe  pay- 
ment of  tbe  corpus  of  the  royalty  to  the 
life  tenants,  and  confine  them  to  tbe  in- 
terest upon  tbe  proceeds  of  tbe  royalty  oU. 
The  bill  having  been  dismissed  by  the  court 
t)elow,  tbe  decision  of  that  court  upon  ap- 
peal was  reversed,  and  tbe  cause  remanded, 
this  court  holding,  as  already  shown,  that 
the  life  tenants  were  only  entitled  to  the 
interest  upon  tbe  proceeds  of  tbe  royalty 
oil,  and  the  remainder-men  not  entitled  to 
anything  until  after  the  death  of  the  life 
tenants.  One  very  great  difference  between 
tbe  two  cases  Is  that  here  the  party  seek- 
ing tbe  correction  of  the  decrees  made  in 
tbe  summary  proceeding  is  not  one  of  tbe 
Infant  remainder-men,  but  is  the  lessee  and 
purchaser  of  the  estate  in  remainder  in  tbe 
oil  and  gas.  The  disability  of  infancy  en- 
ables any  of  tbe  infant  remataider-men  to 
sue  for  the  correction  of  the  erroneous  de- 
crees in  tbe  summary  proceeding  at  any 
time  during  their  infancy,  by  their  next 
friend  or  In  tbelr  own  names,  within  six 
months  after  attaining  the  age  of  21  years. 
Tbe  South  Penn  OU  Company  labored  un- 
der no  disability,  and  cannot  claim  Its  day 
In  court,  allowed  by  law  to  Infant  parties. 
It  is  Inslstc*!  by  counsel  for  appellant  that 
It  ought  to  be  permitted  to  have  the  errone- 
ous decrees  In  the  summary  proceeding  cor- 
rected, because  the  infant  remalndiT-men 
have  the  right  to  have  them  corrected  at 
any  time  until  the  expiration  of  six  months 
after  they  become  of  aRe.  The  grounds  or 
principles  upon  which  this  claim  Is  based 
are  not  pointed  out  In  t:.e  brief.    No  au- 


thorities are  cited.  Unless  tbose  decrees 
are  to  be  distinguished  in  charactur  from 
ordinary  Judgments  and  decrees  affecting 
tbe  Interest  of  liJ'ants,  there  are  some  prin- 
ciples of  law  which  apparently  preclude  tbe 
company  from  coming  into  court  for  the 
purpose  of  having  the  errors  corrected.  Ail 
the  authorities  bold  that  an  infant  U  as 
much  bound  by  a  decree  against  bim  as  an 
adult,  until  reversed;  and  be  himself  la  not 
permitted  to  impeach  it,  except  for  fraud, 
collusion,  or  error.  Lafferty  v.  Lafferty,  42 
W.  Va.  783,  26  S.  K.  2C2;  Hogg.  Bq.  Prac. 
840;  10  Am.  &  Eng.  Snc.  Law.  604;  Sal- 
ston  V.  Lahee,  8  Iowa,  17,  74  Am.  Dec.  291. 
Some  of  tbe  cases  go  f  artber,  and  hold  that 
a  Judgment  against  an  infant  is  voidable. 
If  at  all,  only  by  direct  proceeding  broaght 
by  him  for  that  purpose  Cannon  t.  Als- 
bury,  10  Am.  Dec.  709;  Beeler  v.  Bullitt,  13 
Am.  Dec.  101;  Sites  v.  Eldredge  (N.  J.  Cb.) 
18  AU.  214,  14  Am.  St.  Kep.  768.  The  er- 
ror in  the  decree  sought  to  be  corrected 
relates  to  the  disposition  of  the  proceeds 
of  tbe  sale.  As  has  been  shown,  the  pro- 
ceeds of  tbe  royalty  oil  are  regarded  as  tbe 
purchase  money  of  the  entire  oU  in  tbe  laad. 
Tbe  court  has  decreed  that  that  purduise 
money  be  paid  to  persons  wbo  are  not  en- 
titled to  It  It  is  not  contended  tbat  tbere 
Is  any  other  error  In  those  decrees.  Is  it  or 
was  It  the  duty  of  tl>e  oil  company  to  see 
to  tbe  application  of  the  purchase  laaney? 
Tbe  court  having  made  an  erroneous  dis- 
position of  tbat  fund,  will  that  error  bi 
validate  tbe  title  of  the  company  to  tbe  oil 
purchased,  or  can  tbe  company  be  required 
to  make  good  tbe  loss  of  that  fund  under 
the  order  of  tbe  court?  On  this  question  of 
tbe  application  of  purchase  money  it  has 
been  said  tbat:  "A  purchaser  under  a  (k- 
cree  can  have  no  concern  with  tbe  dLsp<«i- 
tion  which  tbe  court  may  make  of  tbe  pur- 
chase money,  nor  can  bis  right  as  a  pur 
chaser  be  in  any  manner  affected  by  an; 
irregularity  in  the  case  or  misaptdlcation 
of  tbe  purchase  money.  When  be  pays  the 
whole  of  tbe  stipulated  amount,  he  is  enti- 
tled to  an  absolute  conveyance  of  tbe  whole 
right  of  the  parties  to  tbe  suit,  whatever 
that  may  be,  and  is  not  bound  to  look  to 
anything  beyond  the  express  terms  of  bis 
contract  with  the  court,  as  reported  by  the 
trustee  employed  to  make  the  sale." 
Coombs  V.  Jordan,  22  Am.  Dec.  236,  277. 
In  that  case  tbe  court  lays  It  down  as  a 
well-settled  principle  of  law  that  "tbe  only 
cases  in  which  tbe  purchaser  is  bonnd  to 
see  to  the  application  of  tbe  purchase  mon- 
ey are  where  a  trust  has  been  raised  by 
deed  or  will  for  tbe  sale  of  tbe  estate  for 
tbe  payment  of  debts  and  the  like,  and  the 
trust  so  raised  is  of  a  defined  and  limited 
nature";  citing  Sugd.  Vend.  366.  In  Wood- 
wine  V.  Wowlrum,  10  W.  Va.  67.  Judge 
Green  discusses  tbe  several  instances  la 
which  a  purchaser  is  required  to  see  to  tbe 
application  of  tbe  purchase  money,  and  it 
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Is  dear  from  wbat  be  sajrs  that  the  inin- 
elplc  does  not  extend  further  than  is  stated 
in  Coombs  t.  Jord&n.  So  tlie  appellant 
cannot  base  its  claim  for  relief  upon  the 
doctrine  of  the  application  of  purchase  mon- 
ey, unless  there  Is  something  in  the  nature 
of  the  case  Trhlch  qualifles  these  proposi- 
tions. If  It  could  be  said  that  the  error 
sought  to  be  corrected  Invulidatea  the  title 
of  the  purchaser,  or  makes  it  voidable  by 
the  Infants,  then  the  purchaser  -trould  no 
doubt  be  entitled  to  withhold  the  balance 
of  his  purchase  money  until  the  error 
should  be  corrected,  and  to  call  for  a  cor- 
rection of  It  to  perfect  his  title.  But  here 
again  stands  section  8,  c.  132,  Code,  athwart 
the  path,  saying:  "If  a  sale  of  property  be 
mode  under  a  decree  or  order  of  a  court, 
and  such  sale  be' confirmed,  though  such 
decree  or  order  be  afterwards  reversed  or 
set  aside,  the  title  of  the  purchaser  at  such 
Hale  shall  not  be  affected  thereby;  but 
there  may  be  restitution  of  the  proceeds  of 
siile  to  those  entitled."  Broad  as  the  provi- 
sion is,  it  is  subject  to  several  exceptions. 
Where  the  purchaser  Is  a  party  to  the  suit 
and  a  creditor,  and  the  moving  cause  of  the 
sale,  he  Is  not  protected.  Martin  v.  Smith, 
25  W.  Va.  579;  Buchanan  v.  Clark,  10 
Grat  1R4;  Dunfee  v.  Cbllds,  45  W.  Va. 
155,  30  S.  E.  102;  Galpln  v.  Paige,  18  Wall. 
374,  21  L.  Ed.  850;  Bart.  Ch.  Prac.  1098; 
Danlell,  Ch.  Prac.  1095.  Nor  Is  he  protect- 
ed when  the  error  is  not  in  the  decree  of 
sale,  but  In  the  decree  conllrming  it  Sin- 
nett  r.  Cralle's  Adm'r,  4  W.  Vn.  600.  When 
necessary  parties  are  not  before  the  court, 
the  title  falls  with  reversal  of  the  decree. 
Peck  V.  Chambers,  44  W.  Va.  270,  28  S.  E. 
706;  Turk  v.  Sklles,  38  W.  Va.  404,  18  S. 
E.  561:  Underwood's  Ex'rs  v.  Pack,  23  W. 
Va.  704.  Dickel  v.  Smith,  38  W.  Va.  635, 
18  S.  E.  721,  may  be  regarded  as  at  least 
indicating  another  exception.  No  decision 
of  this  court  holds  that  said  section  8,  c. 
182,  Code,  applies  to  the  sale  of  Infant's 
lands,  bat  It  has  been  so  held  In  Virginia. 
I>anca8ter  v.  Barton,  92  Va.  615,  24  S.  £. 
:!51;  Cooper  v.  Hepburn,  16  Orat  651.  It 
cannot  be  doubted  tliat  said  section  was  in- 
tended so  to  apply.  See  Rev.  Rep.  1848,  p. 
878,  note.  The  revisors,  after  stating  that 
it  had  been  decided  that  the  title  of  a  pur- 
chaser at  judicial  sale  might  be  overthrown 
by  subsequent  proceedings  in  a  suit  in 
which  he  was  not  a  party  after  20  years 
or  more  had  elnpsed,  and  that,  where  In- 
fants were  in  the  case,  his  title  might  be 
Impeached  after  a  greater  length  of  time, 
say:  "We  think  this  evil  ought  to  be  guard- 
ed against.  If  it  be  deemed  proper.  It  may 
be  required  that,  when  the  lands  of  in- 
fants are  sold,  the  court  shall  require  bonds 
to  refund  in  case  the  decree  of  sale  should 
be  reversed  or  set  aside  on  rehearing  or  re- 
view." This  only  makes  it  the  more  nec- 
essary and  proper  that  courts,  in  the  exer- 
cise of  the  statutory  imwer  given  them  for 


the  sale  of  the  real  estate  of  persons  under 
the  disability  of  infancy,  should  comply 
strictly  with  the  statute,  and  take  all  pre- 
cautions necessary  to  preserve  the  estates 
of  such  persons.  Such  sales  differ  widely 
from  those  made  to  satisfy  the  debts  of 
adults  in  ordluary  creditors'  proceedings. 
The  statute  permits  no  sale  except  upon  a 
showing  that  It  will  be  beneficial  to  the  in- 
fant It  la  ex  parte  in  its  natiure,  and  is 
often  unnecessary  except  in  the  sense  that 
it  will  be  beneficial  to  the  Infant  It  is  the 
exercise  of  a  power  conferred  by  statute. 
Fanllaier  v.  Davis,  IS  Grat  651,  88  Am. 
Dec.  698.  I^lke  every  other  power  its  terms 
and  conditions  ought  to  be  fully  compiled 
with.  Whether  a  departure  from  these 
terms  would  be  fatal  to  the  title  of  the  pur- 
chaser because  the  court  U  acting  In  ex- 
cess of  the  statutory  power  conferred  upon 
It  and  therefore  without  Jurisdiction,  It  is 
not  necessary  to  decide  here,  as  will  be 
shown.  It  has  been  so  held  in  a  number  of 
states,  In  Kentucky  it  has  l)een  held  that 
a  court  has  no  Jurisdiction  to  order  a  sale 
under  the  statutory  provisions  of  that  state 
for  the  sale  of  lands  of  infants,  except  upon 
a  strict  compliance  with  all  the  terms  of 
the  statute,  and  that  said  statutes  must  be 
•trlctiy  construed.  Peyton's  Heirs  t.  Al- 
corn, 7  J.  J.  Marsh.  502;  Paul  ▼.  Paul,  3 
Bush,  483;  Barber's  Adm'rs  v.  Hopewell,  1 
Mete.  260;  Megowan  v.  Way,  Id.  418;  Bar- 
rett V.  Churchill,  18  B.  Mon.  387;  Wyatt 
V.  Mansfield's  Heirs,  Id.  778;  Carpenter  v. 
Strother's  Heirs,  16  B.  Mon.  289;  Wood- 
cock V.  Bowman,  4  Mete.  40;  Watts  v. 
Pond,  Id.  61;  Mattingly's  Heirs  v.  Read, 
3  Mete.  524,  79  Am.  Dec.  505;  Bell  v.  Clark, 
2  Mete.  573;  Wells  v.  Cowherd's  Heirs,  Id. 
514;  Vowles'  Heirs  v.  Buckraan,  6  Dana, 
466;  Singleton  v.  Cogar,  7  Dana,  479.  How- 
ever, in  Thornton  v.  McGrath,  1  Duv.  349, 
the  court  held  that  where  the  word  "void" 
is  used  In  the  statutes  and  decisions  of 
Kentucky  in  reference  to  sales  of  the  lands 
of  infants  it  should  be  considered  as  mean- 
ing "voidable,"  for  the  reason  that  infants 
ought  not  to  be  deprived  of  the  benefit  of 
sales  which  were  beneficial  to  them.  The 
New  York  courts  construe  the  statute  In  the 
same  way,  and  hold  that  sales  made  in  pro- 
ceedings which  are  not  In  strict  conformity 
with  the  statute  are  void.  Batteli  v.  Tor^ 
rey,  65  N.  Y.  204;  In  re  Valentine  (a  luna- 
tic) 72  N.  Y.  184;  EUwood  v.  Northrup,  106 
N.  Y.  172,  12  N,  E.  690.  In  Batteli  v.  Tor- 
rey  It  Is  held  that  "the  rule  applies  In  such 
case  that,  where  proceedings  are  authorized 
by  statute  in  derogation  of  the  common  law, 
by  which  the  titie  of  one  is  to  be  devested 
and  transferred  to  another,  every  requisite 
of  the  statute  having  the  semblance  of 
benefit  to  the  former  must  be  strlctiy  com- 
piled with,  or  the  titie  will  not  pass."  The 
same  rule  has  been  applied  In  North  Caro- 
lina. I-«ary  v.  Fletcher,  23  N.  C.  259; 
Ducket  V.  Skhiner,  S3  N.  C.  431;   SpruiU  v. 
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Davenport,  4S  N.  G.  42.  Other  caBea  fr<Hn 
other  states  to  the  same  ^ect  might  be 
cited.  In  Snavely  v.  Harkrader,  28  Grat. 
112,  It  is  held  that  the  statute  authorizing 
the  sale  of  the  real  estate  of  an  Infant 
should  be  strictly  construed.  Section  7,  c. 
83,  Code,  providing  for  the  sale  of  lands  of 
infants,  requires  that  "the  proceeds  of  sale 
shall  be  Inrested  under  the  directions  of 
the  court,  for  the  use  and  ben^t  of  the 
persons  entitled  to  the  estate,  and  in  case 
of  a  trust  estate,  subject  to  the  uses,  lim- 
itations and  conditions,  contained  in  the 
-writing  creating  the  trust."  This  Is  all  a 
part  of  the  proceeding,  as  much  as  an  ac- 
tual sale  of  the  land,  and  is  in  the  spirit 
and  terms  of  the  early  Virginia  cases.  As 
far  back  as  1823,  in  Garland  v.  Loving,  1 
Rand.  396,  Jndge  Goalter,  delivering  the 
opinion  of  the  court,  said:  "If,  under  all 
these  circumstances,  a  sale,  manifestly  to 
the  interest  of  the  infants,  can  be  made, 
this  court  tbinlcs  it  will  be  proper  to  de- 
cree the  same,  taking  care  that  the  pro- 
ceeds thereof  shall  be  properly  Invested  and 
secured  for  the  use  of  the  cestuis  que  trus- 
tent,  according  to  their  rights  as  they  now 
appear  or  may  hereafter  appear,  or  of  any 
future  cestui  que  trust  who  may  be  entitled 
under  the  deed  aforesaid,  with  liberty  to 
the  parties  from  time  to  time  to  appeal  to 
the  court  for  further  directions."  It  is 
manifestly  not  to  the  interest  of  Infants, 
and  especially  of  persons  unborn,  who  may 
be  interested  In  a  fund,  that  that  fund  be 
wasted,  squandered,  or  lost  by  reason  of  an 
error,  accident,  or  mistake  in  the  exercise 
of  the  power  thus  conferred;  and  it  is  hard- 
ly to  be  conceived  that  such  was  ever  the 
legislative  intent  Said  section  7  further 
provides:  "But  Into  whosoever  hands  the 
said  proceeds  may  be  placed,  the  court 
shall  take  ample  security,  and  from  time  to 
time  require  additional  security,  if  neces- 
sary, and  make  any  other  orders  for  the 
faithful  application  of  the  fund,  and  for  the 
management  and  preservation  of  any  prop- 
erty or  securities  In  which  the  same  may 
be  invested,  and  for  the  protection  of  the 
rights  of  all  persons  Interested  therein, 
whether  such  rights  be  vested  or  contin- 
gent" The  decree  authorizing  the  sale  in 
this  instance  on  its  very  face  and  by  its 
terms  violated  said  section  7.  Whether,  in 
thus  decreeing  the  sale,  it  exceeded  its  Ju- 
risdiction, is  a  question  which  might  arise 
in  the  future  to  at  least  harass  and  annoy 
the  purchaser,  it  Is  not  necessary  to  deter- 
mine. In  that  sense  and  to  that  extent  its 
title  Is  certainly  beclouded  and  Its  Interest 
endangered.  Works,  Courts  &  Jur.  17;  Ex 
parte  Lange.  18  Wall.  103,  21  L.  Ed.  872; 
Bigelow  v.  Forrest  9  Wail.  351,  19  L.  Ed. 
69(5:    Bailey,  Jur.  H  22-24. 

But  as  before  stated,  it  is  not  necessary 
to  decide  or  hold  in  this  case  that  the  error 
of  the  court  in  neglecting  to  preserve  and 
secure  for  the  benefit  of  the  devisees  of  the 


will  the  fund  arising  from  said  sale,  and  In 
turning  that  fund  over  to  parties  who  are 
not  entitled  to  it,  would  invalidate  the  title 
of  the  purchaser,  or  make  it  answerable 
hereafter  for  it  to  such  of  the  infants  as 
might  undertake  to  Impeach  said  decrees.  All 
the  purchase  money  has  not  been  paid.  As 
soon  as  the  appellant  discovered  that  the 
error  had  been  committed,  and  that  the  ac- 
tion of  the  court  was  erroneous,  it  ceased  to 
pay,  and  denies  the  right  of  the  court  to  com- 
pel it  to  make  further  payments  until  said 
error  Is  corrected  and  its  title  perfected. 
This  a  purchaser  dearly  has  a  right  to  do  as 
has  been  held  in  a  number  of  Virginia  cases. 
In  the  case  of  Goddin  ▼.  Vanghn's  Ex'x,  14 
Grat  102,  the  purchaser,  having  discovered  a 
defect  in  the  title,  declined  to  pay  the  pur- 
chase money,  and  the  court  compelled  blna  to 
do  so,  but  it  also  perfected  bis  title  as  nearly 
as  could  be  done.  In  that  way  the  error  and 
defect  were  corrected  at  the  suit  and  at  the 
instance  of  the  purchaser,  Just  as  is  sought 
to  be  dene  h&K.  In  Daniel  v.  Leitcb,  13 
Grat.  195,  It  is  held  that:  "After  a  sale  of 
infants'  land  has  been  confirmed  by  the  court, 
although  the  proceeding  has  been  irregular, 
yet  If  the  title  of  the  purchaser  can  be  made 
good,  and  it  is  for  the  interest  of  the  infants 
to  confirm  the  sale,  the  purchaser  will  not  be 
released  from  his  purchase;  but  if  the  in- 
terest of  the  Infants  Is  injured  by  the  sale,  it 
will  be  set  aside."  The  court  further  holds 
that  "courts  of  equity  have  at  least  as  large 
a  discretion  in  giving  time  to  perfect  the  title 
in  cases  of  sales  under  their  decrees  as  in 
cases  of  purchases  by  private  contract"  The 
same  principle  is  laid  down  in  Craiie  v.  Meem. 
8  Grat  406.  All  these  cases  were  decided 
after  the  statute,  as  found  in  section  8,  c. 
132,  Code,  was  enacted.  How  far  the  fact 
that  the  appellant  here  has  notice  of  the  er- 
ror might  affect  its  title  it  is  not  necessary  to 
determlu&  Some  of  the  cases  hold  that 
where  there  has  been  an  erroneous  or  irregu- 
lar sale  of  an  infant's  land,  a  bona  fide  pur- 
chaser, without  notice,  will  be  protected.  It 
cannot  be  said  that  the  appellant  belongs  to 
that  class  of  purchasers.  It  has  notice.  The 
improper  disposition  of  that  fund  was  ahown 
in  the  very  terms  of  the  decree  of  sale  and 
in  the  deed  accepted  by  It  That  It  was  not 
known  at  the  time  of  the  purchase  that  the 
decree  was  erroneous  can  make  no  difference. 
Ignorance  of  the  law  does  not  excuse.  Ap- 
pellant admits  that  since  the  decision  In  the 
case  of  Wilson  v.  Youst  it  has  known  the  de- 
cree to  be  erroneous.  Ordinarily,  a  purchaser 
at  a  Judicial  sale  has  no  concern  with  the  dis- 
position of  the  purchase  money.  It  is  always 
so  when  the  decree  is  free  from  error.  But 
here  there  is  not  only  a  misapplication  or 
wrong  disposition  of  the  purchase  money,  but 
a  positive,  open,  and  bald  viohitlon  of  tlit> 
statute  in  decreeing  the  sale.  That  is  a  much 
more  serious  matter  than  a  mere  wrongful 
disposition  of  the  prrceeda  of  a  sale  properly 
made;  and,  if  the  purchaser  has  notice  of  it 
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before  lie  pays  the  pnrchase  money,  It  may 
be  possible  that  such  error  would  affect  his 
title.  Whether  he  has  notice  of  It  or  not, 
under  the  peculiar  circumstances  of  the  sale 
In  this  instance,  the  error  may  be  fatal  to 
the  title  of  the  purchaser  as  to  persona  not 
in  esse.  This  is  a  limited  estate.  After  the 
death  of  the  life  tenant  the  land  goes  to  her 
belrs.  She  is  not  dead.  Nobody  can  tell 
•who  her  heirs  will  be  until  that  event  takes 
place.  Three  children  bare  been  bom  to  her 
since  the  sale  was  made.  Others  may  yet  be 
bom.  Are  these  persons  not  In  esse  bound 
by  a  decree  which  falls  to  provide  for  their 
interest  by  preserving  the  fund?  Can  the 
decree  take  away  from  them  their  Interest  in 
the  land  without  securing  to  them  an  Interest 
in  the  fund  which  is  substituted  for  the  land? 
The  principle  of  representation  in  such  cases 
Is  well  established.  Unborn  children  who 
stand  in  the  same  class  and  have  the  same 
rights  as  persons  living  are  deemed  to  be 
before  the  court  by  representatl<m  in  all  pro- 
ceedings for  the  sale  of  their  interest  This 
Is  an  old  and  well-settled  principle  of  law. 
Baylor's  Lessee  v.  Dejamette,  13  Grat  166; 
Harrison  v.  Walton's  Ex'r  (Va.)  30  S.  B.  372, 
41  L.  R.  A.  703,  61  Am.  St  Rep.  830;  FauUc- 
ner  v.  Davis,  18  Grat  651,  98  Am.  Dec.  688; 
Bolll  V.  Fisher,  3  Rich.  Eq.  1,  55  Am.  Dec. 
627;  Mead  v.  Mitchell,  17  N.  T.  210,  72  Am. 
Dec.  455;  De  Leon  v.  Barrett,  22  S.  O.  412; 
MeArthur  v.  Scott  113  U.  S.  340,  6  Sup.  Ot 
652,  28  L.  Ed.  1015;  Dodge  v.  Cole,  97  Ul. 
338.  37  Am.  Rep.  Ill;  Giffard  v.  Hort,  1 
Scboales  &  L.  386;  Finch  v.  Finch,  2  Yes. 
Sr.  491;  Leonard  v.  Sussex,  2  Vem.  627; 
ReynoldsoD  v.  Perkins,  2  Amb.  564;  Wills  v. 
Slade,  6  Yes.  Jr.  498;  Yan  Lew  v.  Parr,  2 
Rich.  Eq.  821;  Hale  v.  Hale  (lU.)  83  K.  E. 
858,  20  L.  R.  A.  247.  But  this  rule  is  said 
to  be  subject  to  an  important  quail  Bcation, 
and  the  question  arose  in  a  case  very  similar 
to  this.  A  purchaser  at  a  sale,  in  a  par- 
tition salt  of  land  limited  by  wtU  to  the 
widow  of  the  testator  for  her  natural  life, 
remainder  for  life  to  the  daughters  of  the 
testator,  and  remainder  in  fee  to  their  chil- 
dren, refused  to  complete  his  purchase  be- 
cause the  Judgment  took  no  notice  of  the 
right  of  the  unl)orn  children,  and  the  court 
held  that  said  Judgment  did  not  bar  the  fu- 
ture contingent  Interest  of  such  unborn  issue, 
and  that  the  purchaser  could  not  be  com- 
pelled to  accept  the  defective  title.  It  was 
held  in  the  same  case  that  "a  Judgment  and 
sale  in  imrUtion  only  concludes  contingent 
rights  of  persons  not  In  being,  when  the 
Judgment  provides  for  and  protects  such  In- 
terest by  substituting  the  fund  derived  from 
the  sale  of  the  land  In  place  of  It  and  pre- 
serving the  fund  to  the  extent  necessary  to 
satisfy  such  Interest"  Monarque  v.  Mon- 
arque,  SO  X.  Y.  820.  As  has  been  pointed  out, 
the  decree  under  which  the  appellant  here 
made  Its  ptuvliase  makes  no  pretense  of  pre- 
serving the  fund  80  as  to  protect  and  secure 
to  after4)om  children  their  interest  therein. 
40  S.E.— 32 


On  the  contrary,  said  decree  scatters,  dis- 
burses, dissipates,  and  destroys  that  fund, 
and  by  its  terms  has  made  the  purchaser  a 
party  to  that  devastation  and  wrong.  The 
statute  required  the  court  to  invest  that  fund 
"for  the  use  and  beneflt  of  the  persons  entl- 
tied  to  the  estate,  and  in  case  of  a  trust  es- 
tate, subject  to  the  uses,  limitations  and  con- 
ditions contained  in  the  writing  creating  the 
trust"  Who  are  the  persons  entiUed  to  the 
estate  in  this  Instance?  Undoubtedly  the  un- 
born children  of  Armlna  Ammons  as  much 
as  her  living  children.  Had  the  court  the 
X)ower  thus  to  pass  the  tiUe  out  of  them  with- 
out preserving  for  their  beneflt  the  proceeds 
of  the  sale?  The  supreme  court  of  appeals  of 
New  York  has  said  that  it  cannot  be  done. 
To  say  the  least  it  is  a  serious  and  grave 
question,  casting  upon  the  purchaser's  titie 
imminent  danger.  The  peculiar  circumstan- 
ces of  this  case  and  the  express  statutory 
provision  applicable  to  it  may  class  this  sale 
as  another  exception  to  section  8,  c.  132,  Code. 
The  purchaser  knows  not  the  day  nor  the 
hour  when  his  titie  may  be  called  in  question. 
It  is  confronted  with  the  proposition  now, 
for  the  bill  assails  that  titie  on  behalf  of 
the  said  three  after-born  children.  So  we  are 
not  called  upon  to  determine  the  posslMIIty 
of  future  litigation  in  reference  to  that  titie 
to  determine  whether  the  purcliaser  may  be 
subjected  to  it  The  Injured  persons  are  al- 
ready clamoring  for  its  property,  and  deny 
that  It  has  a  good  titie  to  it  "A  purchaser 
cannot  be  compelled  to  accept  a  doubtful 
titie,  nor  one  which  the  court  cannot  warrant 
to  him;  the  question  being,  not  whether  the 
titie  Is  good,  but  whether  It  is  clearly  so.  A 
titie  is  doubtful  where  Its  condition  invites 
litigation.  A  purchaser  cannot  be  compelled 
to  take  it  if  he  thereby  exposes  himself  to  a 
lawsuit"  Kostenbader  v.  Spotts,  80  Pa.  480. 
It  is  not  Intended  to  approve  all  this  quota- 
tion, and  It  Is  only  given  to  show  that  to 
entitie  a  purchaser  to  relief  it  is  not  neces- 
sary to  determine  that  the  defect  of  which 
he  complains  is  certainly  fataL  In  view  of 
all  this,  the  conclusion  is  that  the  appellant 
is  entitied  to  relief,  and  it  remains  to  inquire 
whether  upon  the  state  of  the  pleadings  It 
may  have  it  in  this  stdt 

As  already  intimated,  this  sale  may  stand 
upon  an  entirely  different  footing  from  or- 
dinary Judicial  proceedings.  It  is  undoubt- 
edly In  the  nature  of  the  execution  of  a  stat- 
utory power  of  sale  conferred  upon  the  court 
rather  than  an  adversary  proceeding  involv- 
ing nothing  more  than  the  exercise  of  the 
Jturisdlction  of  the  court  to  hear  and  det»- 
mlne  between  parties.  In  Bright  v.  Boyd,  1 
Story,  478,  Fed.  Cas.  No.  1,876,  Mr.  Justice 
Story,  in  a  case  very  similar  to  this,  said: 
"Now,  it  Is  a  well-settied  doctrine  that,  al- 
though courts  of  equity  may  relieve  against 
the  defective  execution  of  a  power  created 
by  a  party,  yet  they  cannot  relieve  against 
the  defective  execution  of  a  power  created 
by  law,  or  dispense  with  any  of  the  formali- 
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ties  required  thereby  for  Its  due  execution; 
for  otherwise  the  whole  policy  of  the  legls- 
latlTe  exuLctmenta  might  be  overturned.'* 
How  apt  this  language  Is  when  applied  to 
the  present  case.  The  legislature  never  In- 
tended that  any  person,  living  or  yet  to  be 
bom,  should  be  deprived  of  his  estate  by  the 
power  conferred  upon  a  court  of  equity  to 
sell  in  chapter  83  of  the  Code.  Its  express 
provisions  for  the  investment  and  preserva- 
tion of  the  fund  are  conclusive  of  this,  even 
if  such  provision  were  necessary  to  show  tne 
Intent.  The  power  of  sale  discussed  by  him 
was  not  such  as  has  been  conferred  upon  tbe 
court  in  respect  to  sales  ot  the  real  estate 
of  Infants,  but  it  was  similar.  It  was  that 
of  an  administrator  to  sell  tbe  real  estate  ot 
his  intestate.  He  had  failed  to  give  the  bond 
required  by  law,  and  bis  sale  was  held  to 
be  void  beyond  the  power  of  correction  by  a 
court  of  equity.  Many  of  the  Virginia 
Judges,  In  discussing  the  statute  and  proceed- 
ings for  the  sale  of  the  lands  of  infants,  re- 
fer to  it,  and  discuss  it  as  a  power  of  sale, 
and  not  as  an  adversary  proceeding,  although 
its  exercise  often  becomes  necessary  in  such 
cases  by  reason  of  the  fact  that  infants  are 
interested  in  the  land.  The  statute  not  oniy 
requires  the  court  to  make  the  proper  invest- 
ment of  the  fund,  and  secure  it  tor  tbe  use 
and  benefit  of  persons  entitled  to  It,  but  also 
clothes  the  court  with  ample  power  to  con- 
trol and  preserve  the  fund,  and  make  appli- 
cation of  it  to  the  appointed  uses  and  pur- 
poses contained  in  the  will  or  other  writing. 
Its  language  is:  "But  into  whosoever  hands 
the  said  proceeds  may  be  placed,  the  court 
shall  take  ample  security,  and  from  time  to 
time  require  additional  security,  if  neces- 
sary, and  make  any  other  proper  orders  for  the 
Calthfnl  application  of  the  fund,  and  for  the 
management  and  preservation  of  any  prop- 
erty or  Securities  in  which  the  same  may  be 
Invested,  and  for  the  protection  of  the  rights 
of  all  persons  Interested  therein,  whether 
such  right  be  vested  or  contingent."  Does 
this  contemplate  that  the  court,  after  decree- 
ing a  sale,  the  execution  of  that  decree,  Uie 
conflrmation  of  the  sale,  payment  of  the  pur- 
chase money,  and  the  execution  of  the  deed, 
may  dismiss  the  matter  entirely,  as  it  does 
any  ordinary  cases  between  party  and  party? 
If  so,  why  did  the  legislature  clothe  it  with 
snch  ample  powers,  and  mandatorily  say  that 
It  shall  exercise  them,  without  waiting  for 
application  by  any  one  to  call  forth  their  ex- 
ercise in  that  respect?  How  can  the  court 
devest  itself  of  these  powers,  or  dismiss  tbe 
proceeding  from  its  control  in  any  particular 
case  until  after  it  shall  have  fully  admlni» 
tered  and  wholly  applied  the  proceeds  of  tbe 
sale  to  tbe  uses  and  purposes  specified  in  the 
will?  If  it  cannot  so  relieve  itself  by  the 
mere  sale  of  the  land,  then  the  fund  in  this 
case  must  remain  under  the  control  of  the 
court  until  after  the  death  of  Armtna  Am- 
moos,  for  it  cannot  be  distributed  to  the  pa)> 
ties  entitled  tbveto,  nor  applied  to  "the  use 


and  benefit  of  the  persons  entitled  to  tbe 
estate,"  until  that  event  happens;  for  until 
that  time  it  cannot  be  known  who  ber  heirs 
are.  "Nemo  est  tueres  viventis."  Until  that 
time  it  is  not  a  matter  of  construction,  but 
of  express  statutory  provision,  that  the  coarts 
shall  make  any  proper  orders  tor  the  faithful 
application  of  the  fund  and  for  the  protection 
of  the  rights  of  all  i>ersons  interested  there- 
in, whether  such  rights  be  vested  or  con- 
tingent. Why,  therefore,  <<kunot  the  court 
correct  its  own  error  In  respect  to  such  tuna 
while  it  has  the  funds  in  Its  hands,  or  in  tbe 
hands  of  the  purchaser,  and  subject  to  Its 
order?  If  It  has  made  an  order  Improperly 
disposing  of  or  applying  the  fund,  but  that 
order  has  not  been  executed,  and  its  powers 
must  be  invoked  to  get  control  of  the  fund, 
and  it  must  come  into  its  hands  and  subject 
to  its  control,  why  has  It  not  tbe  power  to 
correct  the  error,  stop  the  fund  in  its  own 
hands,  and  hold  it  for  tbe  benefit  of  tbe 
persons  entitled  to  it?  Is  it  to  be  fettered 
and  hampered  In  the  exercise  of  these  pow- 
ers by  all  the  limitations  and  rules  applica- 
ble to  adversary  proceedings,  or  is  It  to  bave 
a  free  hand  to  carry  out  tbe  provisions  of  sec- 
tion 7,  c  83,  Code,  in  dealing  with  that  fund? 
How  far  It  is  to  be  so  limited  In  this  respect 
it  is  unnecessary  to  say,  further  than  that  as 
long  as  the  fund  is  within  its  control,  as 
long  as  the  purchase  money  tit  the  land  has 
not  actually  passed,  by  its  erroneous  decree, 
into  the  liands  of  persons  who  are  not  en- 
titled to  It,  it  has  full  power  to  correct  its 
error,  take  charge  ot  the  fund,  and  niake 
proper  application  of  it  Unless  the  court 
takes  this  action  at  the  instance  of  the  pur- 
chaser by  way  of  objection  to  its  being  re- 
quired to  pay  tbe  balance  of  the  purchase 
money  on  account  of  errors  and  defects  en- 
dangering its  title,  it  is  not  probable  that 
any  application  will  be  made  tor  the  correc- 
tion. The  injured  persons  are  not  yet  bom, 
and  there  is  nobody  here  to  complain  for 
them.  The  lite  tenant,  who  is  entitled  t> 
none  of  the  corpus  of  tbe  fund,  is  taking  half 
of  it,  and  it  is  not  likely  that  she  or  ba 
husband,  the  legal  as  well  as  the  natural 
guardian  of  the  living  children,  will  ev» 
complain.  They  are  the  beneficiaries  of  tbe 
wrong.  As  the  older  children  become  of  age, 
their  indiscretion  leads  them  to  accept  now 
a  portion  ot  their  estate  in  satisfaction  of  the 
whole.  The  guardians  of  the  younger  eta- 
dren,  profiting  by  the  wrong,  make  no  claim 
on  their  own  behalf.  All  are  preying  i^on. 
instead  of  defending,  the  Interests  ot  the  un 
bom  objects  of  the  testator's  bounty.  Tbe 
purchaser  realizing,  under  this  state  ot 
things,  that  its  condition  must  grow  worse  all 
the  time,  ceased  to  pay  the  royalties  as  soon 
as  it  discovered  the  error,  and  denies  the 
right  of  the  court  to  compel  It  to  pay  until 
the  error  is  corrected  as  tar  as  may  be,  and 
Its  title  is  made  as  good  as  the  court  can 
make  it.  It  has  already  been  shown  that 
this  is  the  right  ot  tbe  porduuHr  under  any 
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Judicial  «ale.  The  summary  proceeding  be- 
Injc  one  which  the  court  had  no  right  or  pow- 
er to  dismiss,  so  far  as  it  relates  to  the  cus- 
tody and  control  of  the  fund  arising  from  the 
sale^  It  cannot  be  deemed  to  hare  so  dismiss-' 
ed  It;  and,  the-  matters  In  controversy  pre- 
sented here  being  such  as  relate  to  and  are 
Involved  In  the  very  existence  of  that  fund, 
as  well  as  the  title  which  was  given  In  ex- 
change for  It,  It  Is  eminently  proper  that  the 
whole  matter  be  settled  and  adjusted  In,  and 
as  a  part  of,  said  summary  proceeding,  It 
that  can  be  done. 

The  appellant's  answer  and  cross  bill 
should  not  have  been  dismissed.  Whether 
they  be  called  a  cross  bill  and  answer  or  an 
original  bill  in  the  nature  of  a  bill  of  re- 
view, they  set  out  good  grounds  for  relief, 
and  all  other  interested  parties  have  been 
summoned  to  answer  the  allegations  and 
prayer  for  relief.  The  statutory  limitation  of 
three  years  forbids  that  they  be  treated  as 
a  bill  of  review.  Code,  c.  133,  (  6.  It  Is  not 
necessary,  however,  to  consider  them  any- 
thing more  than  a  x>etition  in  the  original 
summary  proceeding.  One  of  the  purposes 
of  the  bill  filed  by  the  plalntiCT  was  the  en- 
forcement of  the  payment  of  the  pnrdiase 
money  under  the  decree  made  in  the  sum- 
mary proceeding  in  which  the  oil  and  gaa 
were  sold.  In  response  thereto  the  purchas- 
er seta  up  the  error  and  defect  in  the  pro- 
ceedings, beclouding  and  endangering  Its  ti- 
tle, and  avers  Its  willingness  to  pay  when 
the  error  is  corrected.  This  is  done  In  the 
an^wM*  and  cross  bill.  All  this  is,  in  sub- 
stance and  ^ect,  a  rule  against  the  purchas- 
er to  show  cause  why  it  should  not  be  pro- 
ceeded against  for  the  failure  to  comply  with 
the  terms  of  Its  purchase,  and  in  answer 
thereto  the  petition  of  the  purchaser,  setting 
up  the  error  and  defect  as  the  reason  for  the 
falhve  to  pay  and  why  It  should  not  be  pro- 
ceeded against,  and  praying  a  correction  of 
the  error  and  the  perfecting  of  Its  title.  The 
cross  bill  and  the  answer  of  the  appellant 
should  therefore  be  treated  as  a  petition  In 
the  original  summary  proceeding,  and  relief 
should  accordingly  be  granted  upon  it  there- 
in. Is  there  any  precedent  or  authority  for 
so  treating  it?  There  is.  In  Cralle  v.  Meem, 
8  Grat  496,  the  court  held:  "Though  such 
decree  for  a  sale  of  land  has  been  premature- 
ly made,  yet  If  the  sale  Is  made  and  con- 
firmed the  court  will  not  set  the  sale  aside 
on  the  petition  of  the  purchasers  if  upon 
the  hearing  it  appears  that  the  sale  is  bene- 
ficial to  the  infants.  The  application  of  the 
purchasers,  In  such  case,  to  have  the  sale 
set  aside,  should  be  by  petition  in  the  cause; 
and  if  they  proceed  by  bill  to  enjoin  the  col- 
lection of  the  purchase  money  and  have  the 
sale  set  aside,  the  bill  should  be  treated  as 
a  petition  in  the  cause,  and  be  brought  to  a 
hearing  with  It"  All  the  parties  to  the  or- 
iginal summary  proceeding  are  before  the 
court.  All  the  decrees  and  orders  made  and 
papers  filed  In  said  proceeding  are  brought 


Into  this  cause  by  the  pleadings  as  fully  as 
they  would  have  appeared  had  the  appellant 
proceeded  by  petition.  There  Is  therefore 
nothing  in  the  way  of  treating  Its  cross  bill 
and  answer  as  such  petition,  and  affording 
the  relief  prayed  toe. 

,  In  respect  to  the  cross  assignment  of  error 
based  on  the  a,ction  of  the  court  in  decree- 
ing that  the  three  after-bom  children  share 
equally  with  the  others  In  the' one-half  of  the 
one-eighth  royalty,  it  is  to  be  remembered 
that  the  decree  does  not  deny  them  title  m 
the  land,  except  possibly  by  Implication. 
There  is  no  express  adjudication  to  that  ef- 
fect If  they,  as  well  as  the  appelant  can 
be  restored  to  their  rights  without  disturb- 
ing the  title  of  the  appellant,  it  should  be 
done;  and  the  decree  allowing  them  to  par- 
ticipate with  the  others  in  the  fund  is  a  step 
In  that  direction.  The  sale  was  clearly  ad- 
vantageous to  the  Infants,  and  should  be  per- 
fected, ratified,  and  completed.  If  possible. 
How  far  this  can  be  done  will  be  disclosed 
in  the  further  progress  of  the  proceedings. 
Until  that  time  the  whole  matter  should 
be  left  open,  which  necessitates  a  reversal 
of  the  decree  in  that  respect  as  being  pre- 
mature. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  treat  and  con- 
sider the  answer  and  cross  bill  of  the  South 
Penn  Oil  Company  as  a  petition  in  the  sum- 
mary proceeding  for  the  correction  of  error 
in  the  decrees  and  proceedings  therein  aCTect- 
Ing  its  title  under  its  said  purchase  of  the 
oil  and  gas,  and  proceed  thereon  accordingly,. 
and  further  according  to  the  rules  and  prin- 
ciples governing  courts  of  equity  and  the 
statutes  under  which  said  proceeding  was 
instituted. 


3IAXWELL  et  aL  r.  CUNNINGHAM  et  ai. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  30,  1901.) 

£SJEX!TMKNT—  INSTRUCTIONS  —  ADVERSE  POS- 
SESSION—BXTKNT  —  COLOR  OF  TITLE  — DIS- 
CLAIMER—TAXATION— CONTIGUOUS  TRACTS- 
EVIDENCE. 

1.  When  the  Juiy  in  an  action  of  ejectment 
has  been  instructed  distinctly  and  fully  upon  the 
doctrine  that  the  plaintiff  must  recover  on  the 
strength  of  his  own  title  and  cannot  be  aided 
by  the  weakness  of  the  title  of  his  adversary, 
it  is  unnecessary  to  again  give  such  instruc- 
tion in  connection  with  an  instraction  aslced  by 
plaintiff  expounding  the  law  as  to  what  is 
necessary  to  be  shown  by  a  defendant  who  re- 
lies on  adverse  possession  of  laud  under  color 
or  claim  of  title  to  defeat  the  legal  title  of  the 
plaintiff. 

2.  One  claiming  title  as  against  the  legal 
owner  is  bound  to  show  his  color  or  claim  of 
title,  and  that  It  covers  the  land  or  part  of 
the  land  in  controversy;  that  he  entered  un- 
der said  color  or  claim  of  title  upon  the  said 
land  or  some  part  of  it;  that  his  entry  was 
hostile  and  adverse  to  the  party  having  the  le- 
gal title,  and  was  nrtual,  visible,  exclusive,  and 
nnbrolcen  under  said  color  or  claim  of  title  for 
10  years  before  the  commencement  of  the  ac- 
tion against  liim. 
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S.  One  80  holding  adrersely  under  claim  of 
title  for  10  years  before  the  commencement  of 
the  action  will  be  limited  in  his  adverse  hold- 
ing to  his  actual  inclosures,  if  uuder  color  of 
title  the  adverse  holding  will  extend  to  the 
bonndariee  contained  in  the  deed  or  writing 
constituting  his  color  of  title. 

4.  Or,  when  one  has  entered  and  held  under 
another,  before  his  possession  can  become  ad- 
verse there  must  be  an  express  disclaimer,  or 
its  equivalent,  and  the  assertion  of  an  adverse 
title,  with  notice  to  the  owner. 

5.  An  owner  of  several  tracts  of  land  lying 
contiguoas  to  each  other  should  have  them  en- 
tered and  charged  with  taxes  ou  the  land  book 
as  a  whole,  and  not  in  different  parcels. 

6.  If  the  defendant  in  an  action  of  ejectment 
relies  ni>on  setting  np  an  oatstanding  title  for 
the  purpose  of  defeating  the  action,  whether 
in  the  state  by  forfeiture  or  otherwise,  he 
must  affirmatively  and  clearly  establish  such 
title  as  an  actual  and  subsisting  and  better  ti- 
tle than  the  plaintiff's  title, — such  title  as  would 
enable  the  toird  party  himself  to  maintain  an 
action  for  the  possession  of  the  lands  in  con- 
troversy against  both  the  plaintiff  and  de- 
fendant. 

(Syllabns  by  the  Court.) 

Error  to  circuit  court,  Ritchie  county;  G. 
W.  Farr,  Judge. 

Action  by  Leeman  Maxwell  and  otliers 
against  W.  J.  Cunningham  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Affirmed. 

Cyrus  Hall,  S.  Robinson,  P.  W.  Morris,  and 
Homer  Adams,  for  plaintiffs  In  error.  Ed- 
win Maxwell  and  Millard  Snider,  for  defend- 
ants in  error. 


McWHORTER,  J.  This  is  an  action  of 
ejectment  for  400  acres  of  land  In  Ritchie 
cotinty,  instituted  by  Leeman  Maxwell,  Por- 
ter Maxwell,  Lewis  Maxwell,  and  W.  Brent 
Maxwell  In  the  circuit  court  of  Ritchie  coun- 
ty against  W.  J.  Cunningham,  W.  A.  Cun- 
ningham, W.  R.  Cunningham,  B.  F.  Cunning- 
ham, and  Peter  Cunningham.  At  the  May 
rules,  1897,  the  defendants  appeared,  demur- 
red to  the  declaration,  and  pleaded  not  guil- 
ty. The  plaintiffs  Joined  in  the  demurrer  and 
Joined  issue  on  the  plea.  On  the  25th  of 
June,  1897,  an  order  of  survey  was  made  on 
motion  of  the  plaintiffs,  and  on  the  17th 
of  February,  1898,  the  report  of  the  surveyor, 
Clayton,  made  and  filed  in  the  cause,  being 
Incomplete,  on  motion  of  plaintiffs  said  re- 
port and  plat  were  set  aside,  and  the  case 
recommitted  to  Surveyor  Clayton  to  fully 
execute  the  order  of  survey  theretofore  made, 
and  by  agreement  of  parties  the  case  was 
continued.  On  the  25th  day  of  October,  1899, 
the  plaintiffs  appeared  by  their  attorneys, 
and  the  defendants  by  their  attorney,  and 
entered  the  plea  of  not  guilty,  and  put  them- 
selves upon  the  country,  and  the  plaintiffs 
likewise.  A  Jury  was  then  duly  Impaneled 
and  sworn.  On  the  26th  of  October  the  par- 
ties and  the  Jury  again  appeared,  and,  after 
hearing  further  evidence,  P.  W.  Morris,  at- 
torney for  defendants,  "announced  that  on 
yesterday  he  had  inadvertently  entered  the 
plea  of  not  guilty  on  behalf  of  W.  J.  Cun- 
ningham and  W.  A.  Cunningham,  and  desired 


to  withdraw  the  same,  which  plea  of  not 
guilty,  entered  on  yesterday  on  btiialf  of  said 
defendants  W.  J.  Cunningham  and  W.  A. 
Cunningham,  is  withdrawn,  and  after  bear- 
ing further  evidence  the  Jury  Is  adjourned 
over  until  to-morrow  morning  at  nine  o'clock." 
The  next  day  the  parties  again  appeared  by 
their  attorneys,  and  the  defendants  W.  J. 
Cunningham  and  W.  A.  Cimningbam  by 
counsel  moved  the  court  to  continue  the 
cause  as  to  them,  which  motion  the  court 
overruled,  and  said  defendants,  by  C.  A. 
Harrison,  their  counsel,  pleaded  not  guilty, 
and  the  trial  proceeded  from  day  to  day  until 
the  Ist  day  of  November,  1899,  wben  the 
jury  retmrned  a  verdict  for  the  plalntifTs  for 
a  certain  part  of  the  land  described  by  them 
and  for  the  defendant  B.  F.  Cunningham  a 
certain  other  part.  The  defendants  moved 
the  court  to  set  aside  the  verdict,  because 
contrary  to  the  law  and  the  evidence,  and 
grant  them  a  new  trial,  which  motion  the 
court  overruled,  and  entered  Judgment  upon 
the  verdict  The  defendants  tendered  sev- 
eral bills  of  exceptions  to  rulings  of  the 
court,  numbered,  respectively,  1  to  11.  in- 
clusive, which  were  filed  and  made  part  of 
tlie  record.  The  defendant  B.  F.  Cunning- 
ham obtained  a  writ  of  error  and  supersedeas 
to  said  Judgment,  assigning  some  20  causes 
of  error.  The  first  assignment  Is  that  the 
court  erred  In  overruling  defendants'  motion 
to  set  aside  the  verdict  and  grant  a  new 
trial;  and,  second,  In  entering  up  Judgment 
on  the  verdict  and  refusing  to  grant  a  new 
trial;  third,  in  giving  to  the  Jury  plaintiffs' 
Instruction  No.  2;  fourth  and  fifth.  In  giv- 
ing plalntiffe^  instruction  No.  6;  and  sixth, 
seventh,  and  eighth,  in  giving  plaintiffs'  In- 
structions 6,  8,  and  1,  respectively;  the  ninth, 
tenth,  and  eleventh  assignments,  that  the 
court  erred  in  refusing  to  give  to  the  Jury  de- 
fendants' Instructions  6,  7,  and  8,  respective- 
ly; the  twelfth,  that  the  court  erred  In  per- 
mitting the  trial  of  the  case  to  go  on  one  day 
without  a  plea  of  not  guilty  as  to  part  of 
the  defendants;  thirteenth.  In  holding  that 
the  plaintiffs  had  sufficiently  identified  their 
land  by  their  title  papers,  "when,  as  a  mat- 
ter of  fact,  their  title  papers  did  locate  their 
land  In  another  and  different  locality  than 
that  of  the  land  in  controversy";  fourteenth, 
that  the  court  erred  in  not  treating  the  In- 
junction proceedings  In  regard  to  this  land 
as  an  injunction  perpetuated;  fifteenth,  in 
holding  tiiat,  although  the  defendants  had 
had  the  ownership  and  possession  of  said 
land,  at  least  tmder  color  of  title,  from  1H12 
to  that  time,  and  although  they  had  paid 
the  taxes  thereon,  yet  the  plaintiffs  could 
recover  under  the  evidence  In  this  case; 
sixteenth.  In  overruling  demurrer  to  the  dec- 
laration; seventeenth.  In  holding  that  pay- 
ment of  taxes  on  one  tract  of  land  Is  pay- 
ment on  another  if  It  be  coterminous;  eight- 
eenth. In  holding  that  the  onus  or  burden 
was  on  the  defendants  to  show  titat  the 
tract  of  400  acres  In  controversy  was  not  in 
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some  tract  of  land  taxed  to  tbe  plaintiffs  In 
said  assesement  district  In  the  same  county, 
wben  tbe  plaintiffs  should  have  been  com- 
I)elled  to  show  that  said  particular  tract  was 
on  the  land  books  of  said  county;  nineteenth, 
in  holding  that  said  land  was  not  forfeited 
for  the  nonentry  and  nonpayment  of  taxes 
tbereon;  twentieth,  In  holding  that  tbe  plain- 
tiffs could  recover  a  part,  and  not  all  tbe 
lend  sued  for.  The  instructions  2,  5,  6.  8, 
and  1  of  plaintlffB,  complained  of,  are  as  fol- 
lows: "No.  2.  The  Jury  are  further  instruct- 
ed that,  it  tbe  adverse  possession  should  be 
held  as  in  tbe  above  instruction  for  10  years 
before  the  commencement  of  the  action,  un- 
der claim  of  title,  tbe  person  claiming  ad- 
versely will  be  limited  In  bis  adverse  hold- 
ing to  bis  actual  inclosures;  if  under  color 
of  title,  then  the  adverse  holding  will  extend 
to  the  boundaries  contained  In  the  deed  or 
writing  that  constitutes  bis  color  of  title." 
"No.  5.  The  Jury  are  further  instructed  that 
If  a  person  has  his  land  charged  upon  the 
land  books  In  a  large  tract  that  covers  all 
bis  smeller  tracts,  or  any  of  bis  smaller 
tracts,  it  is  not  necessary  tor  blm  to  have  it 
charged  to  blm  in  the  small  tracts,  and  no 
forfeiture  can  accrue  to  those  small  tracts 
by  reason  of  their  not  being  so  charged  as 
small  tracts  if  they  are  included  in  the  large 
tracts.  In  other  words,  coterminous  tracts 
of  land  belonging  to  tbe  same  person  for 
the  assessment  and  payment  of  taxes  are  tbe 
same  as  one  tract  No.  6.  The  Jury  are  fur- 
ther instructed  that  forfeitures  are  deemed 
odious  in  law,  and  will  never  be  iHresumed, 
but  must  be  strictly  proved  by  the  party 
relying  on  tbe  same.  And,  before  tbe  defend- 
ants can  have  tbe  benefit  of  tbe  forfeiture 
claimed  by  them,  or  any  of  them,  for  a  fail- 
ure of  the  plaintiffs  or  those  under  whom 
they  claim  to  have  had  tbe  land  in  contro- 
versy placed  upon  the  land  books  in  Ritchie 
county  and  pay  Hie  taxes  thereon  for  five 
successive  years  after  the  year  1868,  the 
defendants  must  clearly  prove  that  the  said 
land  or  any  part  thereof  in  controversy  has 
not  been  uimn  the  land  books  for  those  years, 
neither  In  large  tracts  nor  small  ones."  "No. 
8.  The  Jury  are  further  instructed  that  the 
defendants,  to  make  out  a  title  by  adverse 
possession,  must  show  that  such  poesesslon 
was  adverse  in  its  inception;  and  where  the 
entry  is  under  tbe  title  of  tbe  legal  owner, 
tbe  holder  cannot  controvert  that  title  with- 
out an  express  disclaimer,  or  its  equivalent, 
and  the  assertion  of  an  adverse  title  with 
notice  to  the  owner."  "No.  1.  The  Jury  are 
instructed  that  the  party  who  relies  on  ad- 
verse possession  of  land,  under  color  or  claim 
of  title,  to  defeat  tbe  legal  owner  of  tbe 
land,  must  show:  (1)  His  color  or  claim  of 
title,  and  that  it  covers  the  land,  or  a  part  of 
tbe  land,  in  controversy;  (2)  that  he  entered 
under  said  claim  or  color  of  title  upon  said 
land  In  controversy,  or  some  part  thereof; 
(3)  that  bis  entry  was  hostile  and  adverse  to 
tbe  party  having  tbe  legal  title,   and  was 


actual,  visible,  and  exclusive;  and  (4)  must 
have  so  continued  hostile,  actual,  visible,  and 
exclusive,  unbroken,  under  said  color  or 
claim  of  title,  for  10  years  before  tbe  com- 
mencement of  tbe  action  to  dispossess  him." 
Tbe  defendant's  Instructions  which  he  con- 
tended should  have  been  given,  Nos.  5,  7,  and 
8,  are  as  follows:  "No.  5.  Any  person  claim- 
ing the  title  to  land  vested  in  the  state  un- 
der the  second  class  specified  in  section  3, 
article  13,  of  the  constitution,  or  under  the 
act  of  1873,  need  not  have  bad  any  possee- 
sion.  to  enable  him  to  hold."  "No.  7.  The 
Jnry  are  instructed  that,  while  a  person  may 
place  one  tract  embracing  several  small 
tracts  of  land  on  the  land  books,  and  have 
the  same  assessed  as  a  single  tract,  yet  wben 
such  person  attempts  to  show  payment  of 
taxes  on  one  of  the  smaller  tracts,  be  must 
show  and  prove  that  such  smaller  tract  is 
embraced  within,  and  is  part  of,  the  single 
tract.  lHow,  unless  the  Jury  believe  from 
the  evidence  In  this  case  that  the  land  in 
controversy  Is  embraced  within  one  of  the 
tracts  charged  on  the  land  books  in  the 
name  of  tbe  plaintiffs,  and  has  not  become 
forfeited,  then  tbe  Jury  must  find  for  tbe 
defendants.  No.  8.  The  Jury  are  Instructed 
that  in  an  action  of  ejectment  the  plaintiff, 
if  he  recover  the  land  sued  for,  must  recover 
on  the  strength  of  his  own  title,  and  not  on 
the  weakness  of  tbe  title  of  the  defendants; 
and  that,  no  matter  how  weak  tbe  defend- 
ants' title  to  the  land  is,  this  fact  cannot  aid 
tbe  plaintiffs  in  making  out  the  case,  and 
that  in  this  action  the  burden  of  proving  the 
case  by  a  preponderance  of  tbe  testimony  is 
on  tbe  plaintiffs,  and,  If  It  is  not  shown  by 
the  plaintiffs  by  a  preponderance  of  tbe  evi- 
dence that  the  land  In  controversy  has  been 
entered  and  put  on  tbe  land  books  of  this 
county  in  tbe  name  of  the  plaintiff,  and 
tbereon  taxed,  and  the  taxes  assessed  there- 
on paid,  by  the  plaintiffs,  then,  as  a  matter 
of  law,  said  land  would  be  forfeited;  and  if 
it  should  appear  to  the  satisfaction  of  the 
Jury  that  for  any  term  of  years,  as  much  as 
five  or  more,  that  said  land  was  not  so  en- 
tered and  taxed,  then  the  said  land  would 
be  forfeited;  and  if  the  Jury  should  further 
believe  that  the  plaintiffs  paid  large  sums 
of  money  as  taxes,  on  other  lands,  in  the 
same  district,  yet  if  these  lands  did  not.  In 
the  opinion  of  the  Jury,  cover  said  land,  to- 
wlt,  the  land  in  controversy,  then  that  such 
payment  of  taxes  would  not  operate  to  keep 
the  tract  of  land  in  controversy  from  a  for- 
feiture; and  the  Jury  are  further  instructed 
that,  if  tbe  defendants  in  this  case  rely  on 
possession,  that  tbe  same  must  be  adv»se, 
open,  hostile,  notorious,  exclusive,  and  con- 
tinuous for  more  than  ten  years,  under  color 
of  title;  but  if  the  Jury  believe  that  the 
defendants  under  color  of  title  have  bad 
such  possession  of  tbe  land  in  controversy, 
then  that  possession  under  the  color  of  title 
aforesaid,  under  our  law,  gives  to  the  said 
defendants,  if  in  addition  to  said  color  of 
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title  and  possession  the  said  defendants  bave 
paid  taxes  thereon,  a  good  and  sufficient 
title  In  law  and  equity."  As  to  the  first  and 
second  assignments,  in  refusing  to  set  aside 
the  verdict  because  the  same  was  contrary 
to  the  law  and  the  evidence,  and  entering 
up  Judgment  on  the  verdict:  Plataitlffs  in- 
troduced in  evidence  a  grant  to  Marsh  and 
Waldo  dated  the  8d  of  June,  1790,  for  960 
acres,  also  a  grant  to  Henry  Banks,  dated 
the  20th  day  of  December,  1784,  for  3,840 
acres.  The  grant  of  960  acres  covered  the 
Banks  grant  to  the  extent  of  560  acres.  P. 
G.  Van  Winkle,  commiseloner  of  delinquent 
and  forfeited  lands  for  the  county  of  Ritchie, 
on  the  20th  of  March,  1844,  filed  his  report 
in  the  circuit  superior  court  of  law  and  chan- 
cery for  dald  county  showing  that  said  400 
acres  was  liable  to  sale  as  forfeited  for  non- 
entry,  and  the  same  was  sold  by  said  com- 
missioner under  a  decree  of  said  court,  and 
purchased  by  Lewis  Maxwell,  and  conveyed 
to  him  by  said  commissioner  by  deed  dated 
the  3d  day  of  March,  1846,  which  deed  and 
record  of  the  proceedings  were  also  intro- 
duced in  evidence  by  plaintiffs;  also  deeds 
from  all  the  other  devisees  of  Lewis  Max- 
well to  Franklin  Maxwell  for  all  their  right, 
title,  and  interest  in  the  estate  of  Lewis 
Maxwell,  both  real  and  personal,  also  title 
papers  for  various  other  tracts,  large  and 
small,  situated  in  Ritchie  county,  in  Mur- 
phy district,  beginning  with  the  grants  there- 
for and  vesting  finally  in  Lewis  or  Franklin 
Maxwell,  the  latter  the  father  of  plaintiffB, 
from  whom  they  inherit  Surveyor  reported 
that  he  commenced  at  a  stake  in  the  Robert 
Lilbum  line,  a  line  called  for  In  the  Marsh 
and  Waldo  patent  for  960  acres,  and  pro- 
ceeded to  run  off  the  Maxwell  400  acres  tract, 
claimed  by  plaintiffs,  the  subject  of  this  ac- 
thm,  and  bounded  by  lines  shaded  red  and 
lettered  AB,  BD,  DB,  and  EA;  that  he 
fotmd  the  line  AB  well  marked  and  blocked, 
and  found  the  W.  O.  pointers  at  B  marked 
and  blocked  the  morning  of  September  24th. 
After  some  further  surveying  adjourned  and 
met  again,  plaintiffs  and  defendants  being 
present,  and  at  the  request  of  defendants 
they  began  at  a  sour  gum,  marked  "F"  on 
the  plat,  which  was  agreed  to  by  all  the 
parties  as  being  a  corner  to  the  Marsh  and 
Waldo  tract,  which  tract  was  laid  down  on 
the  plat.  Surveyor  Clayton  says  he  ran  all 
around  the  survey  of  the  John  A.  Lowther 
tract  of  23C  acres,  taking  the  calls  from  the 
patent  to  John  A.  Lowther  dated  the  lat  day 
of  July,  1853,  and  which  was  put  in  evidence 
in  the  case.  They  found  no  tree  marked  on 
the  line  except  a  few  along  the  lines  M .  and 
N,  the  lines  nearly  all  being  In  open  field; 
that  Dr.  Rezroad  owned  part  of  it,  as  he 
was  informed,  and  there  were  other  farms. 
B.  F.  Cunningham  owned  part  of  it,— thinks 
B.  F.  Cunningham's  bam  is  partly  on  the 
survey.  The  line  ran  through  his  bam,— 
"Tea,  B.  F.  Cunningham  lives  in  this  Low- 
ther survey  in  the  sharp  three-cornered  piece 


close  to  the  letter  M."  Witness  stated  that 
they  surveyed  and  laid  down  on  the  map  the 
J.  D.  Wilson  tract  of  960  acres,  and  read 
the  courses  and  distances  from  the  patent; 
says  they  found  several  comers  around  the 
survey  and  marked  lines;  and  further  says, 
"It  is  a  weU-identified  survey  to  be  an  old 
siuve}',  because  when  you  run  in  op^i  fields 
and  finally  come  to  the  comers  again  it  is 
proof  beyond  any  doubt."  John  W.  Cain,  a 
surveyor  of  considerable  experience  in  Ritch- 
ie bounty,  who  attended  the  survey  made  by 
Surveyor  Clayton,  says  he  pointed  out  the 
idace  to  start  the  survey  of  the  400  acres 
tract  on  the  Lilbum  line.  Witness  was  ac- 
quainted with  many  of  the  lines;  had  known 
that  to  be  called  the  Lilburn  line  for  a  k«g 
time,— fifteen  or  twenty  years.  Thinks  it 
had  been  that  long.  This  witness  identified 
tiie  comer  marked  "H"  on  the  map  at  a 
ntaple,  end  the  line  thence  to  O,  and,  on 
crossing  Indian  creek,  passing  E,  to  the  let- 
ter A,  as  the  Lilbum  line,  and  states  that 
the  line  A  to  B,  run  by  Clayton  from  point 
at  the  comer  of  the  tract  marked  "Amos 
Scott"  norOiward,  was  a  well-marked  line, 
to  the  letter  B;  that  he  had  run  that  line 
some  five,  six,  or  seven  years  before,  in  a 
controversy  between  Morris,  Scott  &  Co.  and 
Tom  Davis,  and  blocked  some  trees  and 
counted,  he  thinks,  67  growths.  Was  with 
Surveyor  Clayton  when  he  surveyed  the 
Marsh  and  Waldo  960  acres.  He  thinks  that 
William  Cunningham  was  the  man  that  had 
It  d4»e:  don't  know  whether  It  was  done  at 
Ben's  request  or  not  They  went  to  the 
sourwood  comer.  Mr.  Prunty,  William  Cun- 
ningham, Ben  Cunningham,  >Sam  Cunning- 
ham, and  another  or  two— Ben's  boys  likely— 
and  Amoe  Scott  and  Lafe  Bickerstaff  were 
along  In  the  drove.  Witness  was  asked  if 
he  heard  Cunningham  say  anything  about 
that  being  the  Marsh  and  Waldo  comer.  He 
answered,  "They  all  claimed  it  was  the 
Marsh  and  Waldo  comer,  the  sourwood  cor- 
ner"; and  stated  that  starting  from  that 
comer  at  the  letter  F  to  letter  O,  then  to  A, 
then  to  B,  and  back  to  F.  would  properly 
lay  down  the  960  acres  as  It  is  laid  down  on 
the  map.  On  the  cross-examination  witness 
was  asked  to  explain  where  the  Wilson  land 
interlocked  on  the  400  acres  piece,  which 
was  part  of  the  Waldo  tract  and  crossed 
and  covered  the  land,  ot  part  of  the  land,  in 
controversy.  He  replied,  from  point  L 
around  to  the  point  marked  a  sugar  covered 
all  the  Abraham  Cunningham  tract  except 
the  space  with  the  L  inside,  from  L  south 
on  the  red  line  to  the  forks  of  Indian  creek; 
that  is  the  interlock  of  J.  D.  Wilson  on  the 
400  acres  piece.  Witness  was  asked:  "If 
the  old  Banks  line  as  it  is  claimed  by  Cun- 
ningham is  the  trae  Banks  line  how  would 
it  run,— the  John  A.  Lowther  tract?  A.  To 
run  by  course  and  distance  It  is  laid  down 
exactly  on  the  plat  as  It  would  run.  Q.  If 
from  I  to  R  Is  the  trae  Banks  line,  would 
not  this  Lowther  survey  run  from  O  to  I  on 
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the  north  UneT  A.  M7  recoUection  is  that 
it  calls  for  rimnlng  with  the  Banks  line,  and 
if  the  true  line  from  I  to  B  In  that  case  I 
would  extend  the  line  to  It.  Q.  Is  not  Mr. 
Cnnnlngham  in  jpoasession  of  the  land  from 
I  to  K,  and  from  L  to  the  stone  pile  with  the 
blue  line,  has  he  not  possession  of  that  rec- 
tangular piece,  claiming  it  under  the  Iiow- 
ther  patent?  A.  His  would  extend  out  to  the 
line  from  I  to  R.  He  has  that  land  partly 
cleared  out  and  has  buildings  on  that  land, 
and  I  think  he  has  some  buildings  on  this 
part  of  it  marked  'B.  F.  Cunningham,'  be- 
tween D  and  P.  The  principal  part  of  his 
body  of  land  is  cleared  out  and  houses  and 
buildings  on  it"  With  reference  to  the 
Banks  land  being  properly  represented  as 
claimed  by  defendants  by  the  letters  I  to  B, 
witness  says:  "My  recollection  was  that 
Mr.  Cnnnlngham,  when  I  was  running  this 
20,000  acres  out,— he  told  me  the  letter  I  was 
the  place.  I  went  to  that  pla>ce,  and  I  had 
this  white  oak  pointed  out,  and  I  Imew 
where  the  reputation  of  the  Banks  line  put 
it.  I  run  on  his  say  so  a  certain  distance 
and  concluded  that  was  wrong.  My  dis- 
tance run  out  before  I  got  to  the  point  P 
from  the  black  oak.  I  moved  over  on  the 
line  then  from  F  to  B.  The  description  that 
caused  me  to  do  that,— this  says  south  060 
poles  crossing  a  creek  and  a  run,  and  that  is 
what  helped  me  get  it  into  my  head  that 
that  was  the  Banks  line.  Mr.  Clayton  run 
on  a  variation  of  four  degrees.  By  running 
the  other  line  you  would  cross  Indian  creek 
Ave  times  before  running  the  distance  out  to 
the  hickory,  and  if  you  crossed  any  run  at 
all  it  would  be  away  below  there,  and  I  am 
not  certain  whether  it  would  hit  any  run  at 
all."  And  he  further  said,  on  cross-exami- 
nation, that  the  Cunninghams  had  been  liv- 
ing in  that  region  ever  since  he  knew  them, 
some  15  or  20  years,  and  that  the  house  that 
Peter  Cunningham  lives  in  under  B.  F.  Cun- 
ningham is  between  the  yellow  line  on  the 
east  and  fhe  red  line  at  the  line  from  P  to 
E,  which  plaintiffs  claim  as  the  true  line,  or 
not  far  from  those  figures.  Some  places  It 
is  cleared  to  that  linet  the  most  of  it  is 
cleared  out  and  fenced.  When  asked,  on  re- 
direct examination,  "Do  you  mean  to  say 
that  W.  R.  Cunningham  has  had  his  house 
on  the  133%  acres?  A.  No,  sir;  not  in  that 
neck  of  woods."  And  he  further  answered: 
"W.  R.  Cunningham's  house  was  built  there 
two  or  three  years  ago.  B.  F.  Cunningham 
liyes  inside  of  that  corner,  and  he  has  lived 
In  there  ever  since  I  can  recollect  of  being 
In  there;  that  Is,  outside  of  the  400-acre 
tract.  Q.  There  is  where  you  meant  to  say 
the  Cunninghams  lived  in  that  country?  A. 
That  Is  the  only  point  that  I  could  say  that 
Cunningham  has  lived  is  in  that  house.  The 
others  I  have  seen  around  there,  but  not 
over  three  years  ago  was  when  I  had  the 
first  knowledge  of  the  Abraham  Cunningham 
bouse.  Q.  Then,  so  far  as  your  knowledge 
goes  of  their  occupying  and  having  cleared 


or  inclosed  any  part  of  the  400  acres  that  Is 
described  in  the  declaration,  it  has  been 
about  three  or  four  years  ago?  A.  Not 
much  longer  than  that  It  seems  to  me  that 
it  might  not  be  longer  than  four  years  ago." 
Alex  Prunty,  a  witness  who  attended  the 
survey,  says:  "That  Marsh  and  Waldo  tract 
was  surveyed  at  the  suggestion  of  the  de- 
fendants in  this  suit,  and  the  comer,  the 
sour  gum  at  F,  was  pointed  out  by  the  Cun- 
ninghams;" and  that  the  Marsh  and  Waldo 
survey  was  run  out  from  that  point  He 
further  stated  that  B.  F.  Cunningham  and 
W.  J.  Cunningham  pointed  out  where  Philip 
Cox  and  Daniel  Sherwood  run  the  Banks  line 
from  P  to  B.  Amos  Scott,  chain  carrier, 
also  testifies  to  the  same  facts  concerning 
the  sour  gum  corner  to  the  960  acres  survey; 
that  William  Cunningham  and  Ben  F.  Cun- 
ningham took  them  to  the  said  corner,  and 
that  it  was  at  their  suggestion  that  the 
Marsh  and  Waldo  tract  of  060  acres  was 
surveyed;  also  corroborated  by  Lafayette 
Blckerstaff,  a  chain  carrier.  So  that  it  ap- 
pears that  the  400  acres  claimed  by  plain- 
tiffs is  a  part  of  the  Marsh  and  Waldo  pat- 
ent of  960  acres,  the  residue  of  560  acres 
being  included  in  the  Banks  3,840  acres 
grunt  and  the  400  acres  sold  as  forfeited  to 
the  state,  and  purchased  by  Lewis  Maxwell, 
and  conveyed  to  him  by  the  commissioner  of 
forfeited  and  delinquent  lands,  Van  Winkle. 
The  defendants  offered  in  evidence  a  deed 
from  C.  J.  Stuart,  special  commissioner,  to 
B.  F.  Cunningham,  dated  November  8,  1887, 
for  101  acres  of  land,  behig  part  of  the  236 
acres  belonging  to  the  estate  of  John  A.  Low- 
ther;  also  a  deed  dated  March  25,  1896,  from 
D.  M.  V.  Philips  to  B.  F.  Cunningham,  for 
98%  acres,  more  or  less,  with  special  war- 
ranty; also  deed  dated  March  10,  1806,  from 
H.  0.  Showalter,  special  commissioner,  to  D. 
M.  V.  Philips,  for  the  same  tract  of  98% 
acres.  The  plaintiffs  objected  to  all  of  such 
deeds  going  into  evidence,  but  the  objection 
was  "overruled  for  the  present,"  and  admit- 
ted as  color  of  title;  also  Introdaced  the  rec- 
ord in  a  chancery  cause  of  B.  F.  Cunnhig- 
ham,  administrator  of  Abraham  Cunningham, 
against  Nancy  Ayers,  In  which  proceeding  the 
98%  acres  tract  was  decreed  to  be  sold,  and 
in  which  the  commissioner,  Showalter,  was 
appointed  to  make  the  conveyance  Introduced 
as  evidence.  Defendants  also  introduced  an 
article  of  agreement  between  Samuel  Cleven- 
ger  and  Abraham  Oaunlngham  dated  the  19tb 
of  February,  1842,  whereby  Oievenger  agreed 
to  make  to  said  Cunningham  a  deed  to  a 
certain  tract  or  parcel  of  land  lying  "on  the 
north  side  of  Indian  creek  in  the  county  of 
Wood,  the  same  that  the  said  Cunningham 
has  been  improving,"  and  describing  the 
boundary  containing  100  acres,  more  or  less, 
which  was  also  admitted  as  color  of  title 
over  the  objection  of  the  plaintiffs.  The  de- 
fendants then  Introduced  as  a  witness  W.  R. 
Meservie,  clerk  pf  the  county  court  of  Ritchie 
county,  and  asked  him  to  "state  whether  or 
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not  yon  find  taxed  to  Franklin  Maxwell,  or 
the  heirs  of  Franklin  Maxwell,  on  that  book 
(referring  to  the  land  book  for  1869,  1870, 
and  1871  in  Ritchie  county)  any  tract  of  400 
acres  in  Morphy  district,  or  any  tract  of 
8,840  acres,  or  to  Lewis  Maxwell's  estate. 
We  want  to  know  from  this  clerk  whether 
he  finds  on  these  books  any  tract  of  400  acres 
charged  with  taxes  in  the  name  of  Lewis 
Maxwell's  estate,  in  the  name  of  Franklin 
Maxwell,  Leeman  Maxwell,  Porter  Maxwell, 
Lewis  Maxwell,  or  W.  Brent  Maxwell,  or  the 
heirs  of  Franklin  Maxwell,  deceased."  An 
objection  by  the  plaintiffs  to  the  gnestion 
was  overruled,  and  the  plaintiffs  excepted. 
The  clerk  answered  in  the  negative  as  to  both 
of  said  tracts,  and  as  to  each  of  the  years 
from  1869  to  1S99,  Induslve,  and  the  said 
land  books  for  said  years  (186^  to  1899)  were 
also  put  in  evidence,  from  which  books  it 
does  not  appear  that  a  tract  of  400  acres,  or 
a  tract  of  8,840  acres,  or  either  of  them, 
were  on  said  books  for  those  years  as  sepa- 
rate tracts,  but  It  does  appear  that  they  wexe 
charged  on  said  books  for  many  of  said  years, 
besides  various  other  small  tracts,  of  300 
acres  ajid  less,  three  large  tracts  of  4,270, 
5,760,  and  2,088  acres,  respectively,  in  Murphy 
district  in  said  county,  which  three  tracts  re- 
mained on  said  books  up  to  and  including 
1892,  and  In  the  year  189S  the  4,270  acres 
tract  was  reduced  to  3,899;  In  1894  there 
were  on  said  books,  besides  small  tracts, 
9S0,  2,330,  and  1,680  acres;  and  for  1895  and 
1896  they  were  charged  at  substantially  the 
same  amount  of  acres.  In  1897  there  was 
charged  a  tract  of  860  acres  on  the  waters  of 
Indian  creek  and  Blood  run  In  said  district 
and  county,  besides  various  other  tracts, 
ranging  from  365  acres  down.  In  1898  there 
was  charged  660  acres  on  the  waters  of 
Indian  creek  and  Blood  run,  besides  various 
other  small  tracts;  and  In  1890  the  same. 
Ail  these  ctiarges  were  to  the  heirs  of  Lewis 
Maxwell.  Defendants  also  introduced  the 
land  books  for  the  years  1888  to  1899,  in- 
clusive, showing  that  B.  F.  Cunningham  was 
charged  in  said  Murphy  district  on  Indian 
creek  with  a  tract  of  104  acres,  and  for  the 
years  1896  to  1899,  inclusive,  he  was-  charged 
also  with  98%  acres  on  Indian  creek  and  110 
acres  on  Indian  run,  etc.;  the  96%  acres 
being  conveyed  by  Philips,  and  the  110  acres 
by  W.  Brent  Maxwell  and  others;  and  It  la 
shown,  also,  by  said  books  that  Abraham 
Cunningham's  heirs  were  charged  in  said 
district  with  08%  acres  on  Indian  creek  for 
the  years  1888  to  1895,  inclusive,  derived 
from  "Scott,  commissioner."  The  defendants 
also  offered  in  evidence  the  decree  in  the 
cause  of  Franklin  P.  Lowther  against  James 
C.  Wise  et  al.,  showing  partition  of  the  land 
belonging  to  the  estate  of  John  A.  Lowther, 
deceased;  also  another  decree  in  the  same 
cause  confirming  the  report  of  sale  of  the 
236  acres  tract  to  Zebulon  Rexroad  and  B.  F. 
Onnningham,  an  exception  to  the  introduction 
of  which  by  the  plaintiffs  was  overruled. 


Defendants  offered  in  erldence  a  deed  from 
Benjamin  F.  Cunningham  and  wife  to  Wil- 
liam R.  Cnnningham,  dated  July  3,  1893,  for 
a  tract  of  133%  acres  of  land  on  Little  In- 
dian run,  a  branch  of  Indian  creek  in  said 
Murphy  district,  and  also  a  deed  from  W. 
J.  Cunningham  to  W.  A.  Cunningham,  dated 
February  7,  1896,  but  which  deed  is  not 
copied  into  the  record  (clerk  certifies  not 
found  In  the  papers).  B.  F.  Canningham  tes- 
tified that  as  to  the  104  acres  tract  he  com- 
menced improving  It  in  1873,  had  cleared  out 
that  land,  fenced  it,  sowed  It  in  grass,  plowed 
up  some  of  the  grass  and  paid  the  taxes, 
built  a  house  on  It  In  1873,  and  Jacob  Mul- 
lenax  lived  in  It  under  him  from  1873  to 
1880  <»■  1881;  that  be  and  Mnllenax  bad  a 
contract  for  it  with  Jacob  Allender  and  the 
Lowther  boys,  Franklin,  Harvey,  and  Wilson, 
heirs  of  John  A.  Lowther.  Allender  was 
their  stepfather  and  guardian.  After  1873 
cleared  land,  cropped  it,  took  the  timber  off 
and  fenced  It,  which  he  did  as  fast  as  he 
could  get  the  work  done  from  year  to  year, 
put  up  grain  house,  corncrib,  and  a  horse 
and  cow  stable;  has  a  small  orchard  on  it 
planted  by  Jacob  Mullenax.  The  evidence 
was  conflicting  as  to  the  true  line  of  the 
Banks  survey,  the  defendants  claiming  it 
from  'T'  to  "B,"  the  plaintiffs  from  "P"  to 
"B,"  with  the  evidence  of  the  surveyors 
strongly  preponderating  In  favor  of  the  lat- 
ter. The  defendants  introduced  evidence 
tending  to  prove  that  at  some  time  in  the 
fifties  Lewis  Maxwell  brought  suit  against 
Abraham  Cunningham  for  land,  and  Batnett 
Cunningliam  testifies  that,  "My  father  and 
Lewis  Maxwell  had  a  lawsuit;  when  that 
suit  was  instituted  I  could  not  tell  you.  The 
first  of  my  recollection  there  was  a  lawsuit 
in  court  Father  had  a  lawyer  In  court,  and 
the  lawyer  didn't  appear,  and  Maxwell  got  a 
Judgment  against  him.  Then  my  father  feed 
another  lawyer,  and  filed  a  bill  of  Injunction, 
and  It  went  on  so  In  court,  as  well  as  I  re- 
member, until  about  the  time  that  I  was 
married.  Some  time  in  the  seventies  It  was 
thrown  out  of  courtj"  that  his  father  stayed 
on  the  land,  and  that  his  father  paid  taxes 
on  the  land.  Witness  Cyrus  Hall  testifies 
away  back  in  the  fifties  Abraham  Cunning- 
ham employed  him  in  the  case  to  assist  in 
defending  his  title  to  what  he  claimed;  did 
not  remember  what  the  title  was;  that  he 
knows  he  was  employed  by  Abraham  Cun- 
ningham, and  after  that  there  was  an  in- 
Jtinction  proceeding;  that  he  prepared  the  in- 
junction for  Cunningham  In  regard  to  his 
land,  and  one  for  Sigler,  who  claimed  the 
tract  adjoining  it  on  which  Mr.  Scott  now  re- 
sides. It  was  known  then  aa  the  Clevenger 
land;  that  he  must  have  got  the  injunction 
In  some  proceeding  against  Lewis  Maxwell, 
but  could  not  then  remember  what  the  facts 
were,  and  knows  that  up  to  1861  the  bill  was 
never  answered,  no  answers  were  ever  made; 
that  the  present  clerk,  Mr.  Uninger,  bad 
made  search  for  the  papers  In  his  office,  and 
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was  unable  to  find  tbem,  and  the  su'ta  were 
dismissed  from  the  docket  It  was  also 
shown  from  the  records  that  on  the  22d  day 
of  October,  1873,  seven  chancery  canses, 
amon^  which  was  one  styled  "Abraham  Cun- 
ningham vs.  Lewis  Maxwell,"  were,  by  order 
of  the  court  "dropped  from  the  docket" 
In  rebuttal  plaintiffs  Introduced  the  record  of 
an  order  entered  April  17, 1864,  In  the  clrcnlt 
court  of  Bltchle  county,  In  case  of  Ijewls 
Maxwell,  Lessee,  etc.,  against  Abraham  Oon- 
nlngham  and  WUliam  Horner,  in  ejectment 
to  the  effect  that  Abraham  Cunningham,  one 
of  the  tenants  in  possession  of  the  premises, 
had  been  duly  served  with  a  copy  of  the  con- 
ditional order  made  In  the  cause,  and,  not 
appearing,  though  solemnly  called,  judgment 
was  rendered  against  him  for  the  term  yet 
to  come  of  and  in  the  tenement,  and  a  writ 
of  possession  awarded  the  plaintifl's.  To  the 
Introduction  of  which  order  as  evidence  the 
defendants  objected,  which  objection  was 
overruled,  but  no  exception  taken.  PlalntUIs 
also  offered  in  evidence  "certain  parts  of  the 
land  books  of  Murphy  district  Ritchie  coun- 
ty, from  1868  to  1891,  inclusive,  pertaining  to 
the  lands  that  are  assessed  to  Lewis  Maxwell 
In  Ritchie  county,"  to  the  introduction  of 
which  defendants  objected  and  excepted. 
Also  a  copy  of  an  order  of  the  county  court 
of  said  county,  entered  April  16,  1897,  to 
which  defendants  objected,  and,  the  objection 
being  overruled,  excepted.  Said  order  not 
found  in  the  record.  They  also  introduced 
tax  receipts  for  taxes  paid  on  lands  In  Mur- 
phy district  1868  to  1800,  incluslye,  which 
was  also  objected  to,  overruled,  .and  excep- 
tions taken.  Various  tax  receipts  showing 
the  payment  of  taxes  on  20O  acres  charged 
to  John  A.  Lowther's  heirs  for  the  years  1880, 
1882,  and  1883,  and  for  the  years  1888  to 
1888,  on  1(H  acres^  charged  to  B.  F.  Ounnlng- 
bam,  all  in  Murphy  district  and  for  the 
years  1806-87-96,  on  96%  acres.  In  name  of 
B.  F.  Cunningham;  also  110  acres,  charged 
In  same  name  for  years  1806-97-98,  In  same 
district  and  on  08%  acres  in  name  of  Abra- 
ham Cunningham's  heirs  In  said  district  for 
the  years  1892-03-84-06,  and  60  acres  In 
name  of  W.  A.  Cunningham  for  1806  and 
1807,  in  same  district 

Much  evidence  was  given  on  behalf  of  de- 
fendants in  endeavoring  to  prove  the  loca- 
tion and  possession  of  the  lands  claimed  by 
them.  While  plaintiffs  introduced  witnesses 
to  prove  that  parts  of  the  lands  held  by  the 
defendants  they  admitted  belonged  to  Max- 
well, that  they  had  been  dispossessed,  etc., 
they  also  introduced  in  evidence  six  letters 
from  B.  F.  Cunningham  to  Franklin  Max- 
well, dating  from  December  16,  1872.  to 
AprU  26,  1884.  In  the  first  he  says  he  is 
still  desirous  of  buying  land  from  him.  The 
land  he  wants  Is  all  In  the  woods,  and  wants 
to  buy  right  away,  so  that  he  can  build 
a  house  that  winter.  He  asks  him,  If  be 
conid  not  come  out  to  write  him  and  assure 
him  he  could  have  it  at  a  fair  price,  and  he 


would  go  to  work  on  it  The  next  letter, 
of  January  1st,  Is  as  follows:  "Mr.  Maxwell 
—Dear  Sir:  There  Is  some  people  on  Indian 
creek  that  say  your  land  that  you  bought  of 
Gol.  Wilson  is  off  the  commissioner's  books, 
and  are  talking  of  having  it  sold  as  state 
land,  and  they  say  that  I  will  lose  all  that 
improvement  that  I  have  made  on  your  land 
that  yon  have  promised  to  sell  me.  There 
is  another  party  that  have  been  surveying 
lands  on  Bridge  run  and  lapped  on  your  land 
right  where  I  live.  Shall  I  let  them  have 
possession  of  the  land  that  I  have  Improved 
and  held  as  your  land?  You  had  better  come 
out  and  see  after  your  land  on  Indian  creek. 
If  you  can't  come  this  winter,  please  write 
to  me  when  I  can  see  you  at  home  abont  the 
land  that  yon  have  promised  me  on  Bridge 
run.  If  yon  will  come  to  Indian  creek,  I  can 
show  you  some  two  hundred  acres  of  land 
inside  of  the  Clevenger  lines  which  the  Wil- 
son lines  does  not  include,  which  you  can 
bold.  Now  I  have  wrote  to  yon  as  a  friend 
about  your  land.  Tours,  B.  F.  Cunningham." 
On  November  18,  1873,  he  wrote  as  follows: 
"Mr.  Franklin  Maxwell— Dear  Sir:  I  would 
be  glad  If  yon  would  come  out  this  winter 
and  have  that  land  surveyed  for  me.  I  have 
built  a  honse  on  it  last  March,  and  moved  in 
it  in  April,  and  have  cleared  seven  acres, 
and  am  working  on  the  land  as  you  told  me 
to  do  last  September  a  year  ago,  and  I  would 
like  you  to  come  out  and  run  it  off  for  me, 
so  that  we  can  draw  writings  and  have  It 
safe.  If  you  can't  come  to  see  me  this  win- 
ter, please  write  me  when  to  come  to  see 
you.  I  can  pay  you  one  hundred  and  fifty 
dollars  down  this  winter.  If  you  come  out 
you  can  sell  some  five  or  six  hundred  acres 
here,  for  I  know  three  men  that  wants  to 
buy  land  of  you.  I  want  about  two  hundred 
acres  If  we  can  agree  abont  the  payments. 
Tours,  truly,  B.  F.  Cunningham."  On  March 
9.  1878,  he  wrote  the  following  letter:  "Mr. 
Franklin  Maxwell— Dear  Sir:  I  rec'd  your 
letter  yesterday  asking  abont  your  land  in 
my  neighborhood.  It  is  the  heirs  of  John 
A.  Lowther  that  are  claiming  land  down 
here  inside  of  your  lines.  They  are  claim- 
ing the  land  under  an  entry  made  for  John 
A.  Lowther  by  Abel  Sinnett  for  236  acres. 
6t  their  entry  is  two  years  younger  than  the 
entry  made  by  Stinchcomb  for  J.  D.  Wllaon, 
and  the  Lowther  claim  is  Inside  of  the  Banks 
lines,  a  large  tract  of  land  owned  by  Lewis 
Maxwell  when  I  was  a  little  1>oy,  which  I 
suppose  now  belongs  to  yon.  The  Lowthers 
sold  fifty-one  acres  qfC  their  entry  to  Mr.  Rex- 
road,  a  neighbor  of  mine,  and  when  they 
went  about  surveying  it  they  run  inside  my 
Improvement  but  I  could  not  find  lines  nor 
comers,  and  I  told  them  then  that  they  were 
Inside  of  your  Wilson  lines,  to  say  nothing 
about  the  Banks  lines,  which  was  older  than 
any  of  the  entries.  They  are  wanting  to  sell 
the  land  that  they  claim  to  me.  It  does  seem 
to  me  that  their  title  cannot  be  good.  Does 
the  Banks  tract  of  land  now  belong  to  you? 
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Please  let  me  Icnow  if  it  does.  I  can  sboir 
you  one  ot  the  Bonks  corners  and  two  of  the 
lines.  I  shall  hold  on  to  the  land  that  I  be- 
lieve to  be  yours  until  I  see  you.  Yours, 
truly,  B.  F.  Cunningham.  Please  write  to 
me  immediately.  Will  you  be  at  our  circuit 
court?  If  you  will  be  there,  let  me  luow  on 
what  day  you  will  be  at  Harrisvllle,  and  I 
will  meet  you  there,  and  give  you  all  the 
additional  information  that  I  can  gather  in 
relation  to  your  lands.  Yours,  B.  F.  Cunning- 
ham." March  23,  1888,  he  wrote  as  follows: 
"Mr.  Franklin  Maxwell— Sir:  I  have  been 
here  Are  days,  waiting  to  see  yon  to  make 
the  down  payment  and  to  close  the  contract 
on  the  old  Cunningham  farm,  and  also  to  buy 

the  Ruben  farm  on  Indian  creek  for 

another  man,  and  now  I  have  to  go  home 
without  seeing  you,  and  I  want  you  to  write 
to  me  and  let  me  know  when  I  can  meet 
you  at  home  to  close  this  trade.  Yours,  with 
respect  Address  B.  F.  Cunningham,  Smith- 
vUle,  Ritchie  Co.,  W.  Va."  April  26,  1834, 
he  wrote  as  follows:  "Mr.  Franklin  Maxwell 
—Dear  Sir:  I  returned  home  that  evening  I 
left  yonr  place  and  seen  my  brother  about 
father's  old  place.  He  says  that  it  is  impos- 
sible for  him  to  buy  It  and  he  wants  me  to 
take  It  oS  his  hands,  and  I  will  buy  it  along 
with  the  other.  I  will  get  the  plat  of  the  old 
place  and  have  it  ready  when  you  come  out 
and  that  will  save  running  it  out  again. 
Please  write  to  me  a  few  days  before  yon 
start  out  here.  Yours,  truly,  B.  F.  Cunning- 
ham." B.  F.  Cunningham  admits,  in  his 
testimony,  writing  all  the  said  letters  except 
the  one  dated  March  23,  1883,  written  from 
West  Union,  which  he  denies  having  written. 
Witness  C.  W.  Bezroad,  who  testifies  as  to 
the  letters,  states  that  he  Is  confident  it  is 
B.  F.  Cunningham's  signature.  W.  Brent 
Maxwell  testified  that  when  B.  F.  Ounning- 
bam  "come  to  make  a  purchase  of  this  110 
acres,  107  acres  on  the  plat  but  it  is  110 
Acres,  he  came  to  where  I  live  in  Clarksburg 
to  make  a  purchase  of  me,  and  I  sold  him 
the  land,  and  I  think  it  was  In  the  winter  of 
1805  and  1896  that  I  sold  him  the  land,  and 
I  understood  that  he  was  a  tenant  of  my  fa- 
ther, and  I  told  him  that  I  had  heard  that  he 
was  claiming  a  good  deal  of  my  land,  and 
bad  leased  three  or  four  hundred  acres,  and 
I  asked  him  squarely  what  amount  of  land 
be  had  then,  and  be  told  me  104  acres  was 
all  he  claimed.  That  is  what  he  told  me.  He 
said  it  was  all  false;  that  be  bad  not  leased 
It  and  didn't  claim  but  104  acres."  B.  F. 
Cunningham  was  recalled  and  questioned 
concerning  the  letters  written  by  him,  but 
failed  to  deny  the  conversation  repeated  by 
W.  Breat  Maxwell.  Bamett  F.  Cunningham 
testifies  that  be  wrote  the  letter  of  March  23, 
1883,  from  West  Union,  and  when  asked, 
"What  was  your  business  there?"  (at  West 
Union)  he  answered:  "If  you  won't  bother 
me  I  can  tell  you  all  about  It  My  father 
sold  bis  home  place,  08%  acres,  to  E.  M. 


Ayera.  Afterwards  he  run  the  land  off,  bad 
the  deed  made,  and  the  notes  drawn  up,  and 
give  me  the  deed,  and  the  notes  to  give  to  E. 
M.  Ayers  for  him  to  take  up  the  deed  and 
sign  the  notes.  Mr.  Ayers  refused  to  sign 
the  notes  or  do  anything  whatever  unless  I 
would  go  and  see  Mr.  Maxwell  and  get  a 
deed  for  the  land.  That  is  what  I  was  there 
for.  I  left  the  letter  in  the  hands  of  a  biw- 
yer  in  West  Union.  I  could  not  tell  his  name 
now."  Said  be  was  a  brother  of  B.  F.  Cun- 
ningham and  a  son  of  Abraham  Cunning- 
ham. So  much  of  the  land  books  of  1897, 
page  4,  Murphy  district  as  shows  the  taxa- 
tion of  60  acres  to  W.  A.  Cunningham  on 
Little  Indian  run,  derived  from  W.  J.  Cun- 
ningham, also  the  books  for  1896,  showing 
the  same,  were  put  in  evidence  by  the  defend- 
ants. Defendants  also,  with  the  evidence  of 
B.  F.  Cunningham,  Introduced  In  evidence 
the  following  letter  of  Franklin  Maxwell  to 
B.  F.  Cunningham:  "West  Union,  Feb.  23d, 
1S7S.  B.  F.  Cunningham,  Esq.— Dear  Sir: 
I  rec'd  your  letter  in  relation  to  my  lands, 
and  will  say  when  I  rec'd  It  I  then  thought 
I  would  go  out  soon,  but  my  family  bare 
been  sick  nearly  all  winter,  and  I  have  not 
been  able  to  leave  long  at  a  time  &  now 
they  are  better.  Will  have  to  attend  the 
Lewis  &  Gilmer  courts  first  and  will  say. 
as  to  the  Wilson  land,  It  was  an  entry  made 
by  Thos.  Stinchcomb  for  J.  D.  Wilson,  Ben's 
father.  On  the  large  tract  of  Lewis  Max- 
well, on  which  he  &  I  have  been  paying  taxes 
&  when  Ben  &  myself  compromised  &  I  have 
his  &  Ann  Wilson's  deed  the  Comr.  struck 
it  off  in  Wilson  name  &  left  the  large  tract 
stand,  as  one  tax  is  all  a  man  has  a  right 
to  pay  on  the  same  land  under  the  law, 
though  he  may  have  two  or  more  titles  blend- 
ed for  the  same  land,  &c.,  and  if  you  are  on 
my  land  of  course  bold  on  till  I  see  you.  but 
if  you  have  made  a  mistake,  and  got  on 
some  other  man's  land,  you  will  have  to  take 
your  own  Judge  as  a  guide.  How  this  is  I 
am  not  able  to  say,  as  I  never  was  where 
you  live;  have  never  surveyed  around  the 
land  in  that  neighborhood.  Who  Is  claiming 
the  land  where  you  live,  and  under  what  title 
do  they  claim,  &c.?  I  would  be  glad  to  bear 
all  you  are  able  to  tell  me  &  will  be  much 
obliged  to  you  for  any  information  you  can 
give  me  about  my  land  &  am  obliged  to  you 
for  what  you  have  written  &  will  go  out 
there  as  soon  as  I  can,  but  cannot  now  say 
when.    Yours,  truly,  Franklin  Maxwell." 

In  Sheff  V.  City  of  Huntington,  16  W.  Va. 
307  (Syl.,  point  13),  it  is  held:  "Where  a 
case  has  been  fairly  submitted  to  a  Jury,  and 
a  verdict  fairly  rendered,  it  ought  not  to  be 
Interfered  with  by  the  cotul,  unless  manifest 
wrong  and  injustice  have  been  done,  or  un- 
less the  verdict  is  plainly  not  warranted  by 
the  evidence  or  facts  proved."  Black's 
Adm'r  V.  Thomas,  21  W.  Va.  700;  Blosser  v. 
Harshbarger,  21  Grat  216;  Miller  v.  Insur- 
ance Co.,  12  W.  Va.  110,  20  Am.  Rep.  452:         j 
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Vos8  ▼.  King,  38  W.  Va.  607,  18  S.  B.  762; 
Bank  of  Huntlng^ton  y.  Napier,  41  W.  Va. 
481,  23  S.  E.  800. 

The  third  assignment  is  a»  to  giving  plain- 
tiffs' Instmctlon  No.  2,  which  refers  to  plain- 
tiffs' instruction  No.  1,  the  latter  set  out  in 
blU  of  exception  No.  6,  and  the  former  in  bin 
of  exceptions  No.  7.  The  instruction  No.  1 
is  the  subject  of  the  eighth  assignment  of  er- 
ror. This  instruction  No.  1  was  asked  by  the 
plaintiffs,  to  propound  to  the  Jury  the  law  r»- 
garding  the  claim  of  defendants  as  to  their 
advene  holding  of  the  premises  sued  tor.  It 
la  not  disputed  that  this  Is  the  law,  but  "that 
It  ignores  the  fundamental  doctrine  that  the 
plaintiff  must  recover  on  the  strength  of  hia 
own  title."  The  Jury  was  fully  instructed 
on  that  doctrine  by  the  court  at  the  Instance 
of  the  defendants,  by  their  Instructions  No.  2 
and  No.  6,  which  were  given  without  objec- 
tion, and  it  was  whcrily  unnecessary  to  reit- 
erate it  the  third  time.  One  claiming  title 
as  against  the  legal  owner  is  bound  to  show 
his  color  or  claim  of  title,  and  that  It  covers 
the  land,  or  part  of  the  land,  in  controversy, 
and  that  he  entered  under  said  color  or  claim 
of  title  upon  the  land  in  controversy,  or  some 
part  of  it;  that  his  entry  was  hostile  and  ad- 
verse to  the  party  having  the  legal  title,  and 
was  actual,  visible,  and  exclusive,  and  must 
have  so  continned,  hostile,  actual,  visible, 
and  exclusive,  unbroken  tmder  said  color  or 
claim  of  title  for  10  years  before  the  com- 
mencement of  the  action  agralnst  him.  Thus 
the  law  is  laid  down  in  Core  v.  Faupel,  ^ 
W.  Va.  238,  and  so  hdd  by  this  court  many 
times  since.  Instruction  No.  2  refers  to  No. 
1,  and  simply  instructs  the  Jnry  that  one  so 
holding  under  claim  of  title  for  10  years  be- 
fore commencement  of  action  will  be  limited 
to  his  actual  Inclosure.  If  imder  color  of 
title,  the  adverse  holding  will  extend  to  the 
boundaries  of  the  deed  or  writing  that  con- 
stltntes  his  color  of  title.  The  claim  of  plain- 
tiff in  error  that  this  instruction  Is  mislead- 
ing cannot  be  well  taken,  when  the  Instruc- 
tion is  so  clearly  proper,  in  so  far  as  the 
evidence  allows  that  any  part  of  the  lands 
held  by  the  Cunninghams,  or  any  of  them, 
interfered  with  the  400  acres  sued  for  by 
plaintiffs.  The  fourth  and  fifth  assignments 
go  to  the  Instruction  No.  5  given  to  the  Jnry 
at  the  instance  of  the  plaintiffs,  and  is  set 
forth  in  the  bill  of  exceptions  No.  9.  Plain- 
tiff In  error  gives  as  his  objection  to  this  in- 
struction "that  it  tells  the  Jury  that.  If  the 
plaintiffs  paid  taxes  on  coterminous  tracts  of 
land  to  the  one  in  controversy,  they  have 
paid  on  the  one  In  controversy."  Such  con- 
struction cannot  be  placed  upon  this  instruc- 
tion, and  no  reasonably  Intelligent  Jury 
would  so  understand  it  On  the  contrary.  It 
simply  tells  the  Jury  that,  if  a  small  or  any 
number  of  small  tracts  lying  contiguous  to 
«ach  other  are  charged  in  the  aggregate  as 
one  tract,  they  need  not,  in  addition,  be 
charged  again  as  separate  tracts.  The  state 
only  wants  land  to  Ije  taxed  once;    and  It 


many  tracts  are  charged  together  as  one  It 
Is  sufficient  It  is  insisted  by  plaintiffs  in 
error  that  the  evidence  shows  that  plaintiffs 
never  had  the  400  acres  in  controversy  on 
the  land  books  of  Ritchie  county.  It  is  clear- 
ly shown  In  the  evidence,  as  hereinbefore 
stated,  that  there  were  charged  to  Lewis 
Maxwell's  heirs  In  Murphy  district  in  said 
Ritchie  county,  from  1868  to  1896,  Inclusive, 
besides  some  smaller  tracts,  two  tracts  of 
4,270  and  6,780  acres,  respectively,  and  a 
part  of  that  time  a  tract  of  2,088  acres,  and 
since  1896  In  smaller  tracts,  ranging  from 
800  acres  down.  Now,  whether  the  400  acres 
was  charged  as  part  of  one  of  the  large 
tracts,  or  charged  separately,  it  matters  not, 
so  It  was  charged,  and  it  is  also  shown  that 
the  taxes  were  paid  as  charged.  In  Over- 
ton's Heirs  V.  Davlsson,  1  Grat  211  (Syi., 
point  6)  42  Am.  Dec.  544,  it  is  held:  "Upon 
the  question  of  adversary  possession,  it  Is 
immaterial  whether  the  land  In  controversy 
Is  embraced  by  one  or  several  coterminous 
grants  of  the  older  or  younger  patentee.  In 
either  case  the  land  granted  to  the  same  per- 
son, by  several  patents,  Is  to  be  regarded 
as  forming  one  entire  tract"  Section  14,  c. 
29,  Code;  Acts  1881,  c.  12.  If  the  land  sued 
for  was  Included  in  any  of  the  large  tracts 
npon  the  land  books,  as  shown,  it  was  not 
forfeited.  If  the  Jury  had  found  that  it  was 
forfeited,  they  must  have  found  for  the  de- 
fendants, because  they  were  thoroughly  in- 
structed by  the  court  at  the  instance  of  de- 
fendants, to  that  effect  As  well  suggested 
by  defendants  in  error,  "the  Jury  was  com- 
posed of  men  living  In  Ritchie  county,  ac- 
quainted with  the  streams  and  the  location 
of  the  land  and  the. manner  of  keeping  the 
land  books,  and  heard  the  evidence,  and 
upon  their  oaths  said.  In  effect,  that  the  land 
In  controversy  was  upon  the  land  books 
all  these  years,  and  the  taxes  paid  thereon." 
The  sixth  assignment  of  error  goes  to  the 
giving  of  instruction  No.  6  at  the  instance 
of  the  plaintiffs.  This  Ibstruction  was  prop- 
erly given,  for  the  reason  that  If  the  de- 
fendants rely  upon  setting  up  an  outstand- 
ing title,  whether  in  the  state  by  forfeiture 
or  otherwise,  they  must  clearly  prove  such 
titie  or  forfeiture.  The  seventh  assignment 
is  as  to  Instruction  given  for  plaintiffs.  No. 
8,  which  states  the  law  as  to  adverse  hold- 
ing. That  It  mnst  have  been  adverse  from 
Its  Inception  or  an  express  disclaimer  or  its 
equivalent  and  the  assertion  of  an  adverse 
titie,  with  notice  to  the  owner.  This  is  the 
law,  as  laid  down  In  the  case  of  Core  v. 
Faupel,  supra,  and  the  instruction  is  ap- 
plicable here,  because  of  the  letters  written 
by  B.  F.  Cunningham  to  Franklin  Maxwell, 
and  the  evidence  of  declarations  of  Cun- 
ningham and  othow  that  his  claim  to  the 
land  In  controversy  was  under  Maxwell. 
The  ninth  assignment  of  error,  that  the 
court  erred  in  refusing  to  give  defendants' 
Instruction  No.  5.  This  Instruction  would 
have  been  unintelligible  to  the  Jury,  as  it 
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refers  to  a  section  of  the  constitution  with- 
out in  any  way  informing  tbe  Jury  of  ttie 
law  embraced  in  tlie  article  and  section  re- 
ferred to.  Tl>e  tenth,  eleventh,  eigbteentb, 
and  nineteenth  assignments  all  bear  upon 
the  question  of  the  burden  of  proof,  which 
defendants  insist  is  upon  plaintiffs,  to  prove 
tbe  entry  on  the  land  books  .of  the  land  in 
controversy  and  tbe  nonforfeitmre  thereof 
to  the  state,  the  defendants  relying  upon 
the  forfeiture  of  the  plaintiffs'  title  for  their 
defense.  In  Newell,  Eject  6S3,  g  15,  the 
law  is  stated  as  follows:  "The  plaintiff 
having  in  tbe  first  instance  established  bii 
right  to  the  possession  of  the  land  in  con- 
troversy, by  showing  a  prima. facie  title,  it 
is  incumbent  on  the  defendant,  if  he  re- 
lies upon  an  outstanding  title  for  the  pur- 
I)ose  of  defeating  the  action,  to  positively 
and  clearly  establish  such  title  as  an  actual 
and  subsisting  and  better  title  than  the 
plaintUf's  title,— such  title  as  would  enable 
the  third  party  himself  to  maintain  an  ac- 
tion for  tbe  possession  of  the  lands  in  con- 
troversy against  both  the  plaintiff  and  de- 
fendant,"— and  cases  there  cited;  Coal  Co. 
V.  HoweU,  36  W.  Va.  489,  16  S.  B.  214.  In- 
struction No.  8  was  not  only  Improper  on 
that  ground  and  properly  refused,  but  it 
was  further  repeating  the  Instinictlons  giv- 
en at  the  Instance  of  defendants.  No.  2  and 
No.  6,  as  to  the  law  requiring  plaintiffs  to 
recover  on  tbe  strength  of  their  own  title 
and  not  on  the  weakness  of  tbe  title  of 
their  adversaries,  and  it  was  also  defective 
as  to  the  adverse  possession  of  tbe  defend- 
ants for  10  years  under  color  or  claim  of 
title,  because  it  did  not  define  tbe  extent 
to  which  color  of  title  .would  refer  or  claim 
of  title  would  extend,  and  in  etTect  instruct- 
ed the  Jury,  if  the  defendants,  or  any  one 
of  them,  had  held  such  possession  of  any 
tract  or  part  of  a  tract  for  that  time,  that 
they  were  entitled  to  the  whole  of  the  land 
in  controversy.  The  twelfth  assignment  of 
error,  that  the  couft  permitted  the  case  to 
go  on  as  to  trial  for  one  day  without  a 
plea  of  not  guilty.  The  record  shows  that 
the  pleading  was  made  up  at  rules,  when 
all  tbe  defendants  pleaded  not  guilty.  They 
afterwards  again  pleaded  not  guilty  to  open 
court,  and,  after  the  Impaneling  of  the  Jury 
and  hearing  some  testimony  on  the  first 
day  of  the  trial,  two  of  tbe  defendants,  by 
their  counsel,  in  open  court,  withdrew  dis- 
tinctly their  plea  of  not  guilty  entered  In 
tbe  cause  in  open  court  on  tbe  day  l)efore, 
but  did  not  withdraw  the  same  plea  entered 
at  rules.  On  the  day  following  the  with- 
drawal of  the  plea  the  same  defendants 
moved  to  continue  the  cause  as  to  them, 
which  motion  was  overruled.  Said  defend- 
ants then  again  entered  tbe  plea  of  not 
guilty,  and  the  trial  proceeded;  so  that  it 
appears  from  the  record  that  no  part  of  tbe 
trial  proceeded  in  the  absence  of  a  plea 
of  not  guilty.  As  to  the  motion  for  a  con- 
tinuance, it  is  addressed  to  the  sound  dis- 


cretion of  the  court,  and,  while  the  appe- 
late court  will  supervise  the  action  of  the 
trial  court  on  such  motions,  it  will  not  re- 
verse its  Judgment  on  that  grround,  unless 
such  action  was  plainly  erroneous.  Amos 
V.  Stockert,  47  W.  Va.  109,  34  S.  E.  821; 
Bank  v.  Hamilton,  43  W.  Va.  75,  27  8.  E. 
296;  Marmet  Co.  v.  Archibald,  37  W.  Va. 
778,  17  S.  B.  299;  Buster  v.  Holland,  27 
W.  Va.  511;  Logic  v.  Black,  24  W.  Va.  21; 
Riddle  V.  McGlnnls,  22  W.  Va.  253;  State  v. 
Harrison,  36  W.  Va.  730,  15  S.  B.  982,  18  L. 
K.  A.  224;  State  v.  Lane,  44  W.  Va.  730,  29 
S.  E.  1020;  State  v.  Emblem,  46  W.  Va. 
326,  38  S.  B.  223.  There  is  nothing  in  the 
record  to  show  that  the  defendants  were  in 
any  way  Injured  by  requiring  the  case  to 
proceed.  Tbe  thirteenth  assignment,  that 
the  court  erred  in  holding  that  the  plaintiffs 
had  sufficiently  identified  their  land  by  their 
title  lepers,  when,  as  a  matter  of  fact,  such 
title  papers  did  locate  their  land  in  another 
and  different  locality  than  that  of  tbe  land 
in  controversy.  The  evidence  of  the  loca- 
tion and  identification  of  the  land  as  given 
by  the  surveyor  and  his  assistants,  and  the 
fact  that  the  defendants  themselves  point- 
ed out  the  beginning  comer  of  the  Marsh 
and  Waldo  tract,  and  the  parties  all  agree- 
hig  upon  said  comer,  are  too  well  fixed  to 
make  this  assignment  tenable.  The  four- 
teenth assignment,  that  the  court  erred  in 
not  treating  tbe  injunction  proceedings  in 
regard  to  this  land  as  an  injunction  per- 
petuated. The  defendants  offered  some  evi- 
dence concerning  an  old  ejectment  suit  of 
Lewis  Maxwell  against  Abraham  Cunning- 
ham. They  show  no  valid  title  to  the  98% 
acres  In  the  Cunnhigbams;  tbe  old  Clev- 
enger  agreement  Introduced  between  Clev- 
enger  and  Abraham  Cunningham  was  not  a 
conveyance  of  tbe  land.  They  show  that 
Lewis  Maxwell  had  Judgment  for  this  tract  of 
land  against  Abraham  Cunningham,  but  that 
Maxwell  was  enjoined  from  taking  possession 
under  his  Judgment,  and  it  does  not  aiq>ear 
that  the  injunction  was  ever  dissolved,  nor 
does  it  appear  that  tbe  Cunninghams,  or  any 
of  them,  ever  claimed  the  laud  as  against 
Lewis  Maxwell,  or  Frank  Maxwell,  who  aft- 
erwards became  the  owner  of  it  While  tbe 
injunction  was  still  in  force  and  Abraham 
Cunningham  had  no  title  to  tbe  land,  in 
March,  1883,  Baraett  F.  Cunningham  wrote 
to  Franklin  Maxwell,  wanting  to  buy  the 
"old  Cunningham  farm"  from  him,  and  on 
the  26th  of  April,  1884,  B.  F.  Cunningham 
wrote  to  Franklin  Maxwell  that  he  had 
seen  his  brother  "abont  father's  old  place. 
He  says  that  it  is  impossible  for  him  to 
buy  it,  and  wants  me  to  take  it  off  his 
hands,  and  I  will  buy  it  along  with  the 
other.  I  will  get  the  plat  of  the  <rfd  place, 
and  have  it  ready  when  yon  come  out,  and 
that  wlU  save  running  it  oat  again."  Alx)ut 
that  time  B.  M.  Ayers  was  on  the  old  Cun- 
ningham tract,  and  would  not  pay  for  it 
under  a  sale  from  Abraham  Cunningham, 
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because  Cnnnlngtaam  had  no  title.  The  de- 
fendantB  Introduced  in  the  case  record  of 
salt  of  B.  F.  Cunningham  against  J.  B. 
Hallam,  sheriff,  in  which  suit  it  was  shown, 
by  the  testimony  of  Nancy  Ayeta,  the  moth- 
er of  B.  M.  Ayers,  that  after  B.  M.  Ayers 
learned  that  Abraham  Cimnlngham  could 
make  no  deed  for  the  land  that  they  held 
possession  of  the  same  under  Franklin  Max- 
well. There  is  eridiraice  tending  to  show, 
including  the  statements  of  Abraham  Cun- 
ningham, that  for  a  time  his  possession  to 
said  98%  acres  was  broken,  be  being  out 
of  possession  for  some  time;  and  If  such 
possession  was  so  broken,  and  had  been  ad- 
versdy  held  against  the  Maxwells,  It  would 
be  a  fair  question  for  the  Jury  whether 
such  adverse  possession  again  commenced 
before  the  sale  was  made  and  possession 
glTen  by  Special  Commissioner  Showalter, 
in  the  said  case  of  B.  F.  Cunningham 
against  J.  B.  Hallam,  sheriff,  which  deed 
from  Showalter  to  D.  M.  Philips,  under  de- 
cree in  said  cause,  dates  the  lOtb  day  of 
March,  1890.  The  fifteenth  assignment  as- 
suming that  the  defendants  had  had  own- 
ership and  adverse  possession  for  60  years 
of  the  land  In  controversy,  which  fact  Is 
claimed  to  be  well  established  by  the  evi- 
dence, has  been  disposed  of  by  the  treat- 
ment of  the  last  preceding  assignment. 
The  sixteenth  assignment  that  the  court 
erred  in  overruling  the  demurrer  to  ttae  dec- 
laration, is  not  insisted  od  by  idalntlffs  In 
error  In  their  brief,  and  the  declaration 
seems  to  be  entirely  sufficient  The  seven- 
teenth assignment  that  the  court  erred  in 
holding  that  payment  of  taxes  on  one  tract 
of  land  Is  a  payment  on  another  if  it  be 
coterminous,  has  been  disposed  of  under 
assignments  fourth  and  fifth,  which  raise 
the  questions  which,  I  suppose,  are  intend- 
ed to  be  hinted  at  In  ttae  said  seventeenth 
assignment.  The  twentieth  assignment 
that  the  court  erred  In  holding  that  the 
plaintiffs'  could  recover  a  part  and  not  all 
the  land  sued  for,  as  the  possession  of  ttae 
defendants  did  and  would  extend  to  the 
boundaries  of  the  400  acres  mentioned  In 
the  declaration  of  the  plaintiffs.  The  dec- 
laration only  described  the  400  acres,  part 
of  the  Marsh  and  Waldo  survey  of  9G0 
acres,  which  was  sold  as  forfeited  and  pur- 
chased by  Maxwell,  which  tract  sued  for 
did  not  Include  all  of  the  98%  acres,  so 
that  the  whole  of  the  last-mentioned  tract 
was  not  sued  for,  and,  of  course,  could  not 
be  recovered  in  the  action,  and  plaintiffs 
explain  that  "when  the  suit  was  commen- 
ced the  plaintiffs  did  not  know  all  the  facts 
applicable  to  this  tract;  consequently,  it 
was  not  all  Included  in  the  declaration,  but 
only  that  part  of  it  that  lapped  on  to  the 
four  hundred  acres  tract  sued  for." 

In  their  brief  the  plaintiffs  In  error  raise 
the  question  as  to  whether  it  is  not  error 
not  to  have  entered  Judgment  in  favor  of 
the  defendant  B.  F.  Cunningham  for  the 


land  found  for  him  by  the  verdict  of  the 
Jury,  and  if  this  was  error  whether  it  could 
be  corrected.  The  finding  of  the  Jury  for 
the  defendant  a  particularly  described  part 
of  the  land  sued  for  is  mere  surplusage, 
and  the  Judgment  of  the  court  thereon 
would  be  of  no  avail,  because  the  defend- 
ant is  already  In  possession  of  the  land 
sued  for  and  not  recovered  by  the  plaintiff, 
and  he  holding  it  as  against  the  plaintiff. 
I  see  no  reversible  error  in  the  judgment 
and  the  same  is  aflbmed. 


McCLAIN  V.  BATTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Not.  18.  1801.) 

TAX    SALE-AFFIDAVIT    OF     SHERIFF— SUFFI- 
CIENCY —  TAX  DEED  — PAROL  EVIDENCE 
—INVALIDITY— RSLIEF  OF  QRANTBB. 

1.  Where  a  sheriff  appends  to  bis  list  of 
sales  of  delinquent  lands  the  following  affida- 
vit: "I,  S.  B.  Mc,  sheriff  of  the  county  of  D., 
■wear  that  the  above  list  contains  a  true  ac- 
count of  all  the  resit  estate  within  my  county 
which  has  been  sold  by  me  to  individuals  dur- 
ing the  present  year  for  the  nonpayment  of  the 
taxes  thereon  for  the  years  1889  and  1880,  and 
that  I  am  not  now  directly  or  Indirectly  inter- 
ested in  the  purchase  of  any  of  said  real  es- 
tate;" thus  omitting  from  the  affidavit  required 
by  law  the  words,  "Nor  have  I  at  any  time 
been  directly  or  indirectly  interested  in  the 
purchase  of  any  of  said  real  estate," — such 
omission  is  a  fatal  defect  in  the  sale,  and  in- 
validates a  deed  made  in  pursuance  of  a  pur- 
chase made  at  such  sale. 

2.  Such  an  omission  is  not  a  mere  irregular- 
ity, but  a  fatal  omission,  raising  a  presumption 
of  the  violation  of  section  8  of  chapter  31  of 
the  Code. 

3.  Parol  evidence  Is  not  admissible  to  uphold 
or  Invalidate  a  tax  deed,  and  it  must  be  deter- 
mined from  the  proceedings  of  record  on  which 
the  deed  is  founded  and  from  the  face  of  the 
deed  itself  whether  the  deed  is  valid. 

4.  A  defective  tax  deed  should  not  be  set 
aside  unless  the  person  entitled  to  have  the 
same  set  aside  shall  pay  or  tender  to  the  pur- 
chaser, or  bis  heirs,  devisee,  or  assignee,  or 
the  person  holding  under  him,  or  some  one  or 
more  of  them,  the  purchase  money  paid  for 
the  real  estate  at  the  tax  sale,  and  all  the 
taxes  since  paid  thereon  for  any  ^ear  or  years 
for  which  such  person  so  claiming,  or  those 
under  whom  he  claims,  hare  not  paid  taxes 
thereon,  and  the  costs  of  the  survey  or  report, 
with  interest  on  each  of  said  sums  from  the 
date  of  the  payment  thereof  until  paid  by  such 
claimant. 

5.  When  the  taxes  paid  by  a  purchaser  at  a 
tax  sale  are  a  jost  charge  upon  the  property 
sold,  but  the  tax  sale  or  deed  is  invalid  be- 
cause of  irregularities  in  the  proceedings,  re- 
lief in  equity  to  set  aside  such  sale  or  deed 
will  be  conditioned  upon  the  reimbursement  of 
the  defendant,  and  the  plaintiff  must  keep  tlie 
tender  good  by  pleading  it,  and  paying  the 
money  into  court  if  the  amount  is  ascertain- 
able; and,  whether  it  is  or  not  he  must  offer 
in  his  bill  to  pay  it  when  ascertained. 

6.  Where  the  bill  is  insufflcient,  but  the  proof 
shows  the  plaintiff  is  entitled  to  relief  upon  the 
cause  of  action  imperfectly  stated  in  the  bill, 
and  the  decree  is  rerersed,  the  cause  will  be  re- 
manded, with  leave  to  amend  the  bill. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Doddridge  coun- 
ty; Geo.  W.  Fair,  Judge. 
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Bill  by  Stewart  L.  McClaln  against  Thom- 
as Batton.  Decree  for  complainant  De- 
fendant appeals.    Reyersed. 

J.  y.  Blair,  tas  appellant  W.  S.  Stuart 
for  appellee. 

POFFENBABOER,  J.  This  an  appeal 
from  a  decree  of  the  circuit  court  of  Dod- 
dridge counly  upon  a  bill  filed  by  Stewart 
L.  McClaln  agtilnst  Thomas  Batton  to  set 
aside  a  deed  made  to  Batton  by  the  clerk 
of  the  county  court  of  said  county  pursuant 
to  a  purchase  made  by  him  from  the  sheriff 
of  said  county  at  a  sale  of  lands  delinquent 
for  the  nonpayment  of  taxes  for  the  years 
1889  and  1890.  The  sale  was  made  on  the 
17th  day  of  Norember,  1891,  and  the  deed 
executed  on  the  31st  day  of  June,  180S.  The 
amount  of  land  thus  purchased  and  convey- 
ed is  15  acres.  It  adjoins  410  acres  owned 
by  the  defendant  and  also  a  tract  of  68 
acres  formerly  owned  by  the  plaintiff.  At 
the  time  of  this  sale  McClaln  did  not  own 
the  land.  It  was  taxed  and  sold  in  the 
name  of  M.  J.  I>owther,  and  the  delinquent 
taxes  for  which  it  was  sold  were  for  the  year 
1889.  It  was  originally  a  part  of  a  tract  of 
83  acres  afterwards  claimed  by  the  plaintiff. 
It  was  recited  In  the  deed  filed  with  the  bill 
that  A.  J.  Lowtber  and  M.  J.  Lowtber  had 
sold  the  83  acres  and  the  410-acre  tract  to 
Oliver  Lowther,  and  also  that  payment  had 
been  made  in  various  ways  of  such  portion  of 
the  entire  purchase  money  as  equals  the  val- 
ue of  the  83  acres,  and  conveys  said  83  a^res 
to  Oliver  Lowther.  That  deed  Is  dated  De- 
cember 1,  1887,  but  was  not  admitted  to 
record  until  May  26.  1891.  At  June  rules, 
1893,  a  chancery  suit  was  brought  by  W. 
S.  Chapman  to  subject  the  real  estate  of 
said  Oliver  Lowther  to  the  payment  of  cer- 
tain Hens  thereon  held  by  blm  and  others, 
and  such  proceedings  were  had  therein  that 
on  the  22d  day  of  November,  1894,  W.  S. 
Stuart,  special  commissioner,  sold  said  83 
acres  of  land  to  the  plaintiff,  S.  L.  McClaln, 
for  the  sum  of  $300.  The  bale  was  con- 
firmed by  the  court  and  on  the  17th  day  of 
August  1897,  a  deed  was  executed  In  pur- 
suance of  that  sale  to  McClaln.  The  land 
book  shows  that  for  the  year  1879  the  tract 
of  83  acres  was  taxed  in  the  name  of  Jona- 
than Stout's  estate;  that  for  the  year  1880 
the  68  acres  appeared  In  his  name,  and  15 
acres,  composed  of  two  tracts  of  7^  acres 
each,  in  the  name  of  M.  J.  Lowtber,  trans- 
ferred from  the  Stout  estate;  that  for  the 
year  1881  these  tracts  were  taxed  In  the 
same  way;  that  for  the  year  1882  the  68 
acres  appeared  in  the  name  of  Stout's  es- 
tate, and  the  two  T^acre  tracts  were  com- 
bined and  taxed  in  the  name  of  M.  J.  Low- 
ther as  15  acres;  that  the  same  arrangement 
appears  for  the  years  1883,  1884.  1885,  1886, 
1887,  1888,  1889,  1890,  and  1891;  and  that 
for  the  year  1802  the  land  was  taxed  in  the 
name  of  Oliver  Lowther  as  a  tract  of  83 


acres.  It  seems  that  in  1879  A.  J.  Lowther 
brought  a  suit  for  the  partition  of  the  Stout 
land,  and  in  that  suit  a  survey  and  plat 
were  made  by  Daniel  Sherwood,  who  is  now 
dead.  The  land  was  found  to  be  not  sus- 
ceptible of  partition,  and  was  sold,  and 
M.  J.  Lowther  became  the  purchaser.  lu 
the  survey  thus  made  the  83-acre  tract  was 
divided  Into  three  lots,  containing,  respec- 
tively; 7%  acres,  7V^  acres,  and  G8  acres,  and 
from  the  proceedings  bad  In  that  suit  it  re- 
sulted that  these  tracts  were  entered  upon 
the  land  books  as  aforesaid.  The  decree  of 
sale  in  the  partition  suit  was  made  on  the 
10th  day  of  July.  1881,  and  the  sale  there- 
under made  to  M.  J.  Lowther  was  confirm- 
ed, and  a  deed  ordered  to  be  made  to  her 
on  the  21st  day  of  March,  1893.  From  this 
it  is  clear  that  the  15-acre  tract  was  prop- 
erly entered  upon  the  land  book,  and  prop- 
erly charged  with  taxes  for  the  year  1889, 
and  there  Is  no  evidence  that  the  taxes  bad 
been  i>ald.  It  is  not  claimed  by  the  plain- 
tiff In  this  suit  that  he  redeemed  this  15- 
acre  tract  from  the  defendant,  but  only  that 
immediately  before  the  suit  was  instituted 
he  tendered  the  redemption  money  to  the 
defendant  As  to  this  tender  there  is  no 
question.  It  was  made.  There  is  nothing 
upon  which  the  plaintiff  could  predicate  his 
claim  to  relief  except  alleged  Irregularities 
and  defects  in  the  sale  thereof  and  the  pro- 
ceedings relating  thereto.  There  are  sev- 
eral of  these  alleged  defects  and  Irregulari- 
ties. In  verifying  his  list  of  sales,  the  sher- 
iff annexed  the  following  certificate:  "I,  S. 
B.  McMlllian,  sheriff  of  the  county  of  Dod- 
dridge, swear  that  the  above  list  contains  a 
true  account  of  all  the  real  estate  within 
my  county  which  has  been  sold  by  me  to 
individuals  during  the  present  year  for  the 
nonpayment  of  the  taxes  thereon  for  the 
years  1880  and  1890,  and  that  I  am  not  now 
dlrectiy  or  indlrectiy  Interested  in  the  pur- 
chase of  any  of  said  real  estate;  so  help  me 
God.  S.  B.  McMlUlan,  Sheriff."  It  is  claim 
ed  that  this  affidavit  Is  defective  in  having 
omitted  the  words,  "nor  have  I  at  any  time 
been  dlrectiy  or  indirectly  interested  in  the 
purchase  of  any  of  said  real  estate";  and, 
further,  in  omitting  the  following  clause: 
"As  well  as  the  list  of  all  the  real  estate 
redeemed,  and  the  names  of  the  persons 
who  redeemed  the  same  during  the  present 
year  for  the  nonpayment  of  taxes  thereon 

for  the  year  of  ."    Complaint  is  also 

made  that  the  words  "Acres"  and  "Frac- 
tions" do  not  appear  at  the  heads  of  the 
columns  in  which  the  quantity  of  land  is 
Inserted,  rendering  it  uncertain  whether  that 
quantity  was  15  acres,  15  roods,  15  poles,  or 
15  feet  of  land;  that  the  heading  "In  what 
district  the  land  is  situated"  is  erased  or 
stricken  out  so  that  it  does  not  appear  In 
what  district  the  land  purchased  is  located; 
that  under  the  heading  "Local  description  of 
the  land"  the  words  "New  MUton  District" 
are  inserted;    that  in  the  column  headed 
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"Amount  of  taxes  due  thereon  for  state  and  i 
state  school  purposes,  including  interest  and 
commissions"  the  words  "and  commissions" 
are  stricken  out,  and  the  words  "and  dam- 
ages for  which  sold"  were  inserted  by  the 
sberUr,  so  that  the  list  In  this  respect  fails 
to  comply  with  the  law  then  In  force;  that 
the  list  contains  no  column  showing  "Amount 
of  school  district  and  independent  school 
district  taxes  due  thereon,  Including  same"; 
that  it  Includes  no  column  showing  "Amount 
of  other  district  taxes  due  thereon,  includ- 
ing same";  that  it  contains  no  column 
showing  "Amount  of  municipal  taxes  due 
thereon,  including  same";  that  in  the  col- 
lumn  headed  "Quantity  of  land  sold"  the 
words  "Acres"  and  "Fractions"  are  stricken 
out;  that  there  is  a  column  in  said  list 
headed  "Date  of  each  sale  1881,"  which  was 
not  then  required  by  the  statute;  that  there 
is  no  column  showing  "Whole  amount  paid 
for  purchase  money,  fee  for  receipt,  and 
costs  of  publication,"  as  then  required  by 
statute,  but  instead  thereof  there  is  a  column 
beaded,  "Amount  of  purchase  money  paid. 
Including  Interest,  damages,  commission,  fee 
for  receipt,  and  cost  of  advertising";  and 
that  the  list  contains  but  11  columns,  while 
the  statute  provided  or  required  17  columns. 
The  defendant's  demurrer  to  the  bill  was 
overruled,  and  thereupon  he  filed  a  full  and 
complete  answer,  In  which,  among  other 
things,  he  denies  that  the  sale  made  by  the 
sheriff  was  Irregular,  or  failed  to  comply 
with  the  statute,  and  that  the  affidavit  was 
defective  and  irregular,  as  alleged  in  the 
bill;  and  also  that  the  affidavit  omitted  a 
material  fact  or  clause,  required  by  law; 
and  insists  that  the  affidavit  and  report  of 
the  sale  substantially  and  in  effect  comply 
with  the  law  then  In  force  in  this  state.  He 
also  avers  that  the  sheriff  bad  not,  at  the 
time  of  sale,  nor  bad  be  at  any  time,  been 
directly  or  Indirectly  interested  In  the  pur- 
chase of  said  land,  or  any  other  real  estate 
■old  by  blm.  The  answer  also  denies  gen- 
erally all  the  allegations  of  the  bill  respect- 
ing supposed  omissions,  defects,  and  irregu- 
larities, and  avers  that,  If  they  should  ap- 
pear, they  are  not  material,  or  sufficient  to 
vitiate  tiie  said  sale,  or  constitute  any 
ground  for  avoiding  the  sale  and  conveyance 
to  the  respondent.  As  an  exhibit  with  this 
answer  the  memorandum  and  receipt  given 
by  the  sheriff  to  the  purchaser  Is  filed.  It 
is  substantially  Uke  the  exhibit  filed  with 
the  bill,  purporting  to  be  taken  from  the 
BberifTs  list  of  sales.  Upon  the  bearing  the 
court  decreed  that  the  deed  be  canceled,  and 
the  defendant  has  appealed. 

Substantially  all  the  Irregularities  or  de- 
partures from  the  form  laid  down  in  the 
statute  exist  as  alleged  in  the  bill.  The  al- 
legation of  the  bin  as  to  the  form  of  the 
sheriff's  affidavit  is  true.  The  sheriff  him- 
self was  examined  as  a  witness,  and  says  be 
made  the  affidavit  as  he  did  in  obedience  to 
InstructionB  given  bim  by  the  auditor  of  the 


state;  but  that  be  could  have  made  the  affi- 
davit required  by  section  13  of  chapter  31 
of  the  Code  truthfully,  and  with  consistency 
and  propriety.  He  also  swears  that  he  was 
not  directly  or  indirectly  Interested  in  the 
purchase  of  any  of  the  real  estate  sold  by 
him  at  the  time  he  made  the  sale  nor  at  any 
time.  This  court  held  in  Hays  v.  Heatherly, 
36  W.  Va.  613,  15  S.  E.  223;  Jackson  v.  Kit- 
tle, 34  W.  Va.  207,  12  S.  E.  484;  Baxter  v. 
Wade,  38  W.  Va.  281,  19  S.  E.  404,— that  this 
defect  vitiates  the  sale,  and  is  such  a  de- 
fect aa  will  prevent  the  making  of  a  deed 
under  the  sale.  In  Phillips  v.  Minear,  40  W. 
Va.  58,  20  S.  E.  924,  this  court  decided  that: 
"Where  a  sheriff  who  sells  land  for  nonpay- 
ment of  taxes  under  chapter  31  of  the  Code 
appends  to  the  list  of  sales  not  tbe  affidavit 
required  by  law  according  to  the  form  pre- 
scribed by  section  13  of  chapter  31,  but,  in- 
stead of  saying  in  such  affidavit,  'I  am  not 
now,  nor  have  I  at  any  time  been,  directly 
or  indirectly  interested  in  the  purchase  of 
any  of  said  real  estate,'  substitutes  therefor 
the  phrase^  'I  am  not  directly  or  Indirectly 
Interested  in  the  purchase  of  any  of  said 
land,'  and  there  being  no  other  evidence  of 
any  kind  on  the  point,— held:  Such  case 
[sale]  is  properly  held  to  be  void  under  sec- 
tion 9  of  chapter  31."  In  said  case  It  is  fur- 
ther held  that:  "It  is  not  the  object  or  ef- 
fect of  the  curative  section  25  of  chapter  31 
of  tbe  Code  to  impair,  or  in  any  way  or  to 
any  degree  affect  section  9  of  chapter  31, 
or  to  prescribe  that  its  violation  may  not  be 
shown  by  implication."  In  Phillips  v.  Mln- 
ear  the  affidavit  was  substantially  like  that 
in  this  case.  The  same  omission  was  there 
complained  of,  and  held  by  this  court  suffi- 
cient to  avoid  the  deed.  It  was  held  there 
to -fairly  arise  by  Implication  upon  tbe  rec- 
ord from  the  omission  of  a  vital  part  of  the 
prescribed  affidavit  that  section  9  of  chapter 
31  of  the  Code  bad  been  violated.  There, 
however,  no  evidence  was  taken  upon  the 
question  whether  the  sheriff  had,  in  point  of 
fact,  been  at  any  time  interested  In  the  sale 
of  tbe  land,  and  that  is  tbe  only  respect  in 
which  that  case  differs  from  this.  Here  tbe 
sheriff  testifies  as  a  witness  that  he  had  not 
at  any  time  had  any  such  Interest  Can  the 
defect  be  cured  by  parol  evidence?  Must 
not  the  case  be  determined  by  the  record? 
It  seems  to  be  regarded  as  a  rule  of  law  in 
Williamson  v.  Russell,  18  W.  Va.  612,  and 
McCalllster  v.  Cottrille,  24  W.  Va.  174,  that 
unless  section  25  of  chapter  117  of  tbe  Acts 
of  1872-73,  which  is  amended  by  cbaptw 
130  of  tbe  Acts  of  1882,  and  now  appears  as 
section  25  of  chapter  81  of  the  Code,  au- 
thorizes It  parol  evidence  cannot  be  intro' 
duced  for  the  purpose  of  upholding  or  inval- 
idating a  tax  deed.  Judge  Snyder,  delivering 
the  opinion  of  tbe  court  In  tbe  latter  case, 
says:  "It  seems  to  me,  therefore,  that  we 
are  not  antborijjed  to  construe  tbe  said  new 
provision  of  section  2S  of  chapter  117  of  the 
Acts  of  1872-73  as  Intended  to  permit  the 
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IntTodnctlMi  of  parol  evidence  to  eetabllab  the 
Talldity  or  tbe  iuralldlty  of  a  tax  deed.  But 
tbat  the  legal  construction  and  effect  of  said 
provision  Is  to  declare  that  the  court  or  jury 
shall  determine  from  the  proceeding's  of  record 
on  which  the  deed  was  founded  and  from  the 
face  of  the  deed  itself  whether  or  not  any 
such  irregularity  appears  thereon  as  would 
mislead  a  man  of  ordinary  business  capacity, 
and  was  of  such  ctiaracter  as  would  be  cal- 
culated to  prevent  the  owner  from  redeeming 
bis  land,  and  thus  materially  prejudice  his 
rights.  And,  if  such  irregularity  thus  ap- 
pears, it  must  be  conclnsireiy  presumed  that 
the  owner  was  thereby  prejudiced,  and  his 
rights  materially  affected,  and  such  deed 
must  be  held  and  declared  void."  The  case 
in  which  this  proposition  is  laid  down  was 
one  in  which  the  defect  complained  of  con- 
sisted of  the  failure  of  the  cleric  of  the  coun- 
ty court  to  note  in  his  oflBce  the  day  on 
which  the  sheriff  returned  his  list  of  the 
sales  of  lands  sold  for  delinquent  taxes.  The 
question  there  under  discussion  did  not  in- 
volve any  violation  of  section  9  of  chapter 
31.  Tbat  case  was  within  the  curative  pro- 
vision of  section  25  of  chapter  31.  It  was 
not  a  question  of  a  prima  facie  violation  of 
said  section  9,  such  as  forms  the  basis  of  tb* 
opinion  delivered  by  Judge  Holt  in  the  case 
of  Phillips  V.  Minear.  It  seems  from  the 
reading  of  that  case  that  it  may  have  been 
thought  that  the  presumption  of  the  viola- 
tion of  section  9,  arising  from  the  omission 
of  a  material  part  of  the  afDdavit,  might  be 
rebutted.  However,  no  reason  is  perceived 
why  different  rules  of  evidence  should  be 
applied  in  these  two  cases.  The  evils  point- 
ed out  by  Judge  Snyder  as  certain  to  result 
from  permitting  the  introduction  of  oral  tes- 
timony In  such  case  as  was  then  under  con- 
sideration would  just  as  certainly  flow  from 
permitting  it  in  this  case.  In  Jackson  v. 
Kittle,  34  W.  Va.  207,  12  S.  B.  484,  Judge 
Lucas,  delivering  the  opinion  of  the  court, 
said  of  the  same  defect  we  have  here:  "It 
is  such  a  defective  execution  of  the  demand 
and  intention  of  the  amended  statute  as  to 
amount  to  no  affidavit  at  all,  and  we  may 
discuss  the  importance  of  the  omission  as  if 
the  sheriff  had  appended  no  affidavit  what- 
ever to  his  list  of  sales."  He  quotes  ap- 
provingly the  following  from  Blackw.  Tax 
Titles^  SOi:  "Where  the  law  requires  the 
ofllcer  who  made  the  sale  to  return  a  history 
of  his  proceedings,  it  must  be  done  at  the 
time  and  in  the  manner  prescrit)ed,  or  the 
sale  Is  Invalidated.  The  returns  must  show 
the  description  of  the  land,  the  name  of  the 
purchase,  the  time  of  the  sale,  and  all  other 
particulars  connected  with  it  which  the  law 
reauires."  In  Jones  v.  Dils,  18  W.  Va.  759, 
Judge  Jobnson  said:  "Now,  if  there  are 
omitted  from  the  list  some  of  the  positive 
requirements  of  the  statute,  can  it  be  called 
a  mere  irregularity  which  will  not  affect  the 
sale?  To  say  that  the  legislature  has  enact- 
ed tbat  certain  proceedings  are  necessary  to 


the  validity  of  a  sale  of  real  estate  for  taxes, 
and  at  the  same  time  to  say  that  the  omis- 
sion of  any  of  said  proceedings  is  mere  Ir- 
regularity, Is  absurd.  If  any  of  such  provi- 
sions may  be  omitted,  why  not  all?"  In 
view  of  these  propositions^  It  seems  dear 
tbat  an  affidavit  from  which  one  of  the  posi- 
tive requirements  of  the  statute  has  been 
omitted— a  requhrement  Intended  to  enforce 
obedience  to  a  positive  and  mandatory  pro- 
vision  of  the  statute— Is  such  a  defect  as 
cannot  be  cured,  without  regard  to  the  ques- 
tion whether  oral  evidence  may  be  intro- 
duced to  show  that  the  section  of  the  statute 
In  question  has  not  been  violated,  and  that 
the  affidavit,  as  required  by  law,  could  have 
been  made.  It  seems  clear  that  an  affidavit 
requhring  such  essential  and  mandatory  dec- 
larations are  just  as  essential  to  the  validity 
of  a  tax  deed  as  would  be  the  signature  of 
the  vendor  to  the  validity  and  existence  and 
due  execution  of  a  deed  made  by  any  person 
In  bis  Individual  capacity.  Section  9  of  chap- 
ter 31  prohibits  the  sheriff  from  being  inter- 
ested in  the  purchase  of  any  land  sold  by 
him  either  at  tiie  time  of  the  sale  or  at  any 
other  time,  directly  or  indhrectly,  and  pro- 
vides that  In  case  of  violation  of  that  section 
the  sale  of  the  land  In  respect  to  which  such 
violation  has  occurred  shall  be  void.  Such 
omission  as  has  occurred  in  the  affidavit  in 
question  here  must  be  treated,  therefore,  not 
as  an  irregularity,  but  as  a  fatal  omission. 

This  being  decisive  of  the  case,  it  is  prac- 
tically useless  to  consider  the  other  alleged 
defects.  However,  it  may  well  be  doubted 
whether  any  of  them  are  such  as  would  in- 
validate the  deed.  In  the  form  prescribed 
by  the  Code  the  words  "Acres"  and  "Frac- 
tions" are  not  Inserted  In  the  colunms  in 
which  the  quantity  of  land  Is  required  to 
be  entered.  The  letter  of  the  statute  has 
not  been  violated  In  this  respect,  and  no 
person  of  ordinary  intelligence  Is  likely  to 
be  misled  by  such  an  omission.  That  the 
name  of  the  district  and  local  description 
of  the  land  are  not  placed  in  their  proper 
colunms  are  mere  irregularities,  and  not 
calculated  to  mislead  or  prejudice  any  per- 
son who  would  exercise  even  ordinary  judg- 
ment and  caution.  The  failure  to  carry  in 
the  list  a  lot  of  vacant  columns  or  spaces 
in  which  there  was  nothing  that  could  be 
entered  could  hardly  be  considered  an  Ir- 
regularity. The  district  taxes  seem  to  have 
been  all  put  in  one  column,— the  district 
taxes  proper,  the  school  district  taxes,  and 
the  independent  school  district  taxes. 

The  only  remaining  question  is  whether 
a  sufficient  tender  was  made  by  the  plain- 
tiff. That  there  was  a  tender  there  is  no 
doubt.  Immediately  before  the  suit  was 
brought  the  attorney  for  the  plaintiff  went 
to  the  defendant  for  the  purpose  of  redeem- 
ing the  land,  took  blm  to  the  bank  with 
him,  drew  |30  from  the  bank  in  legal  ten- 
der notes,  and  offered  that  amount  to  the 
defendant    He  refused  to  accept  It,  and  the 
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attorney  says  he  then  offered  to  pay  him 
any  amount  that  he  was  entitled  to.  Bat- 
ton  declined  to  accept  It  He  admits  that 
three  $10  bills  were  tendered  him,  and  that 
be  refused  to  receive  the  money.  He  says 
in  his  deposition  that  he  claimed  the  land 
as  blB  own  after  he  received  the  deed,  and 
had  no  right  to  give  it  np.  The  amount  of 
taxes  paid  by  him  up  to  and  including  the 
year  1888  on  the  land  is  |9.81.  The  clerk's 
fee  for  making  the  deed,  recording  it,  and 
the  report  and  plat  by  the  surveyor  and 
transferring  the  land  amounted  to  $8.25. 
The  amount  to  which  the  surveyor  Is  enti- 
tled is  not  ascertained,  but  it  is  clear  that 
the  $30  was  amply  sufficient  to  redeem. 
No  case  Is  recalled  In  which  it  has  been 
held  by  this  court  that  it  Is  necessary  to 
bring  the  money  Into  court  after  a  tender 
has  been  made  and  the  holder  of  the  tax 
deed  has  declined  to  accept  the  money. 
"The  person  seeking  to  redeem  land  sold 
tor  taxes  should  make  a  legal  tender  of  the 
proper  amount  of  actual  lawful  money;  but 
that  will  be  excused  If  the  purchaser  place 
his  refusal,  not  upon  the  nontender  of  ac- 
tual money,  or  because  the  amount  is  not 
the  proper  amount,  but  on  the  distinct 
ground  that  the  party  offering  to  redeem 
has  no  authority  or  right  to  do  so."  Poling 
r.  Parsons,  38  W.  Va.  80,  IB  S.  E.  879; 
Koon  V.  Snodgrass,  18  W.  Va.  820.  Here 
the  tender  is  alleged  in  the  bill  and  sus- 
tained by  proof  not  only  that  a  sufficient 
amount  was  tendered,  but  that  the  defend- 
ant based  his  refusal  upon  grounds  other 
than  insufficiency  or  incorrectness  of  the 
amount,  and  therefore  tender  of  the  actual 
amount  due  is  excused.  The  deed  should 
not  be  set  aside,  however,  without  requir- 
ing payment  of  the  redemption  money. 
The  authorities  cited  In  Morris  r.  Rose- 
h&rrj,  46  W.  Va.  24,  32  S.  B.  1019,  show 
that  In  all  such  cases  as  this  equity  re- 
quires the  plaintiff  to  tender  to  the  bolder 
of  a  defective  tax  deed  the  taxes  paid  by 
him  as  a  condition  precedent  to  Its  enter- 
taining Jurisdiction.  Invalidity  of  the  deed 
furnishes  no  ground  for  relieving  the  own- 
er of  the  land  or  the  person  entitled  to  have 
the  deed  set  aside  from  the  payment  of  the 
taxes  thereon.  That  Is  a  duty  he  owes  to 
the  public,  and  he  has  no  equitable  right 
to  cast  it  ujKm  some  other  person.  Bat- 
ton's  purchase  of  the  land  and  payment  of 
the  purchase  money  and  taxes  were  volun- 
tary acts,  but  they  were  Induced  by  the 
fault  of  the  owner  of  the  land  in  failing 
to  pay  the  taxes.  He  who  seeks  equity 
must  do  equity.  But  there  is  an  express 
statutory  provision  In  section  26  of  chapter 
31  of  the  Code  declaring  that  "no  deed  tor 
any  real  estate  sold  under  the  provisions  of 
this  chapter  shall  be  vacated  or  set  aside  in 
whole  or  in  part  by  reason  of  any  mistake 
or  irregularity  in  the  proceedings  of  record 
as  aforesaid,  unless  and  until  the  person 
entitled  to  have  the  same  so  set  aside  shall 
40  S.E.-38 


pay  or  t«ider  to  the  purchaser,  or  his  heirs, 
devisees  or  assignee,  or  the  person  holding 
under  blm,  or  some  one  or  more  of  them, 
the  purchase-money  paid  tor  said  real  es- 
tate at  the  time  of  the  sale  thereof,  and 
all  the  taxes  since  jmld  thereon  for  any 
year  or  years  for  which  such  person  so 
claiming,  or  those  under  whom  he  claims, 
have  not  paid  taxes  thereon,  and  the  costs 
of  the  survey  or  report  made  as  hereinbe- 
fore required,  with  Interest  on  each  sum 
from  the  date  of  the  payment  thereof  to 
the  time  of  such  payment  by  the  person 
so  claiming."  It  will  be  noticed  that  this 
statute  says  the  person  entitled  to  have 
the  deed  set  aside  "shall  pay  or  tender  to 
the  purchaser  the  m(Miey."  Is  It  enough 
that  the  amount  be  tendered  only?  Is  the 
person  entitled  to  have  the  deed  set  aside 
not  bound  to  keep  the  tender  good?  "Ten- 
der is  an  offer  to  perform  an  act  which  the 
party  offering  Is  bound  to  perform."  25 
Am.  &  Eng.  Bnc.  Law,  897.  "A.  tender  of 
money  which  is  unaccepted  is  not  equiva- 
lent to  performance,  and  does  not  satisfy 
or  extinguish  the  obligation,  nor  bar  an  ac- 
tion up<m  It"  Id.  924.  The  only  seeming 
exception  to  this  rule  is  that  a  tender  of 
the  full  amount  of  the  debt  secured  by  a 
lien  upon  property  discharges  the  Hen.  Id. 
927,  931;  2  Jones,  Mortg.  f  891.  But  In 
these  causes  the  tender  Is  not  equivalent 
to  payment  of  the  debt,  and  does  not  dis- 
charge the  debt,  although  It  does  discharge 
the  lien.  It  does  not  pay  the  debt  but  re- 
leases the  property.  In  such  case  the  ten- 
der is  equivalent  to  payment  as  to  all  things 
which  are  Incidental  and  accessorial  to  the 
debt,  such  as  cost,  interest  and  security 
for  it  by  lien  upon  property.  The  creditor, 
by  refusing  to  accept  does  not  forfeit  his 
right  to  the  thing  tendered,  but  he  does  lose 
all  collateral  benefits  or  securities.  The  In- 
stantaneous effect  is  to  discharge  any  col- 
lateral liea  as  a  pledge  of  goods  or  a  right 
of  distress.  Kortright  t.  Cady.  21  N.  Y. 
348,  78  Am.  Dec.  145.  That  Is  the  effect 
of  such  a  tender  at  law.  Where  the  amount 
due  und^  the  mw^age  is  tendered.  In 
those  states  In  which  a  mortgage  Is  held 
to  be  a  mere  security  for  money  the  lien 
Is  Immediately  discharged  in  contemplation 
of  law,  and  the  mortgag(Mr  Is  entitled  to  pos- 
session of  the  land.  But  tender  does  not 
have  that  effect  in  equity,  at  least  not  or- 
dinarily. "It  is  generally  held  that  the  lien 
of  a  mortgage  or  pledge  Is  discharged  by  a 
tender  of  the  full  amount  due,  and  In  those 
states  where  a  mortgage  is  bdd  to  be  only 
a  security  a  tender  has  this  effect  when 
made  at  any  time  prior  to  foreclosure,  al- 
though after  the  law  day;  so  that  payment 
into  court  is  not  essential  to  the  plea  of 
tender.  But  even  In  those  states  where  the 
latter  rule  prevails  It  Is  necessary  that  a 
mortgagor  should  pay  the  amount  tendered 
into  court  If  he  comes  Into  equity  for  af- 
firmative relief,  such  as  cancellation  of  the 
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mortgage.  21  Enc.  PI.  &  Prac*.  573.  In 
some  JurlBdicttons  It  Is  beld  that  It  Is  not 
always  necessary  to  pay  the  money  Into 
coTirt  upon  the  filing  of  the  bill,  and  that 
such  payment  may  be  provided  for  by  mak- 
ing  the  decree  conditional  thereon.  Id.  575. 
The  rule  In  this  state  Is  that  a  bill  to  re- 
deem a  mortgage  must  allege  and  rely  upon 
the  tender,  If  one  Is  claimed,  and  the  money 
must  be  paid  into  court.  Shank  t.  Groff, 
46  W.  Va.  543,  82  S.  B.  248.  The  same  rule 
applies  at  law  In  this  state.  Ollkeson  ▼. 
Smith,  15  W.  Va.  44.  Suits  to  set  aside  tax 
deeds  form  no  exception  to  the  rule.  When- 
ever taxes  paid  by  a  purchaser  at  a  tax 
sale  are  a  just  charge  upon  the  property 
sold,  but  the  tax  sale  or  deed  Is  Invalid 
because  of  Irregularities  in  the  proceedings 
by  which  the  property  has  been  subjected, 
the  owner  Is  required  to  pay  such  taxes 
before  he  can  proceed  to  question  the  title 
of  the  purchaser;  and  in  a  suit  for  relief 
against  such  void  tax  sale  or  deed  to  re- 
move the  cloud  and  quiet  the  title  the  re- 
lease will  be  conditioned  upon  the  reim- 
bursement of  the  defendant  in  the  amount 
necessary  under  the  law  to  redeem  the  prop- 
erty. And  where  the  plaintiff  attacking  the 
validity  of  a  tax  title  avers  a  readiness  and 
willingness  to  pay  such  amount,  it  Is  error 
for  the  court  to  render  judgment  setting 
aside  the  tax  sale  without  requiring  the 
payment  of  the  sum  tendered.  21  Enc.  PI. 
&  Prac.  494;  Winning  v.  Eakin,  44  W.  Va. 
19,  28  S.  E.  757.  The  question  is  not  ex- 
tensively discussed  in  Winning  v.  Eakin  for 
the  reason  tiiat  there  were  other  errors  suffi- 
cient to  reverse  the  decree,  but  the  prin- 
ciple is  there  mentioned  by  Judge  Bran- 
uon.  This  Is  not  a  mere  statutory  require- 
ment for  it  is  put  upon  a  broader  ground. 
"Whenever  the  owner  seeks  in  a  court  of 
equity  to  have  a  tax  deed  set  aside,  and 
the  cloud  created  thereby  removed  from 
his  title,  the  familiar  maxim,  'He  who  seeks 
equity  must  do  equity,'  will  be  applied,  and 
he  will  be  required  to  pay  the  amount  for 
which  the  land  was  sold,  and  all  subse- 
quently paid  taxes,  with  interest,  as  an  ad- 
dition to  relief."  25  Am.  &  Bug.  Enc.  Law, 
735,  citing  numerous  cases.  The  bill  In 
this  case  alleges  that  tender  was  made,  but 
that  tender  has  not  been  kept  good.  It  is 
only  alleged  that  a  tender  was  made.  The 
plaintiff  does  not  offer  In  his  bill  to  pay  the 
purchaser  the  purchase  money  and  the  taxes 
and  cost  subsequently  paid  by  the  pui^ 
chaser.  He  does  not  even  express  a  will- 
ingness to  pay,  nor  an  offer  to  pay.  He 
proceeds  upon  the  idea  that,  having  ten- 
dered the  money,  and  the  defendant  hav- 
ing refused  it,  he  is  under  no  further  obli- 
gation to  pay.  He  brings  no  money  into 
court,  and  the  court  in  its  decree  does  not 
make  the  setting  aside  of  the  deed  condi- 
tional upon  his  paying  the  money. 

For  these  reasons  the  bill  is  bad,  Insuffi- 
cient in  law,  and  the  demurrer  should  have 


been  sustained,  and,  the  court  having  erred 
In  that  respect,  the  decree  setting  aside  the 
deed  and  the  action  of  the  court  In  over- 
ruling the  demurrer  must  be  reversed,  and 
the  demurrer  sustained.  But  as  tlie  plain- 
tiff has  made  out  a  case,  which,  upon  the 
proper  bill,  would  entitle  him  to  relief,  he 
must  be  permitted  to  amend  his  bill  by 
sufficiently  pleading  the  tender,  which  can 
only  be  done  by  offering  to  pay  the  pur- 
chase money,  taxes,  and  cost,  and  bring- 
ing the  money  into  court  That  leave  to 
amend  may  be  given  on  reversing  a  decree 
in  a  case  In  which  the  proof  shows  good 
cause  for  relief  upon  the  general  cause  of 
action  set  up  in  the  bill,  but  the  allegations 
of  the  bill  are  insufficient  la  well  settled. 
Lamb  v.  liaughlin,  25  W.  Va.  300;  Fenno 
▼.  Coulter,  14  Ark.  38;  Lane  v.  Lone,  87 
6a.  208,  13  B.  B.  335;  Barrett  r.  Saigeant 
18  Vt  366;  Lewis  v.  Darling,  16  How.  1, 
14  L.  Ed.  819;  Eckford  v.  Halbert  30  Miss. 
273;  Church  v.  Holcomb,  45  Mich.  29.  7 
N.  W.  167. 

The  decree  setting  aside  the  deed  and  the 
order  overruling  the  demurrer  must  be  re- 
versed, and  the  cause  remanded,  with  leave 
to  the  plaintiff  to  amend  his  bill.  If  he  so 
desires,  and  then  to  be  further  proceeded 
with  according  to  the  principles  herein  an- 
nounced and  the  rules  and  principles  of  eq- 
uity; and  the  appellant  must  recover  his 
costs  in  this  court  expended. 


BLUE  JACKET  CONSOL.  COPPER  CO.  v. 

SCHBRR,   State  Auditor. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  18,  1001.) 

ILLEGAL,  TAX— INJUNCTION— TENDER  OP  TAX- 
ES DUB— STATE  OFFICERS— PERSONAL  TRES- 
PASS—CORPORATIONS— LICENSES— CONSTITU- 
TIONAL LAW. 

1.  The  collection  of  an  illegal  tax  cannot  be 
enjoined  upon  the  sole  ground  that  it  is  Illegal. 

2.  A  bill  for  an  Injunction  to  stay  the  col- 
lection of  taxes  must  tender  or  offer  to  pay 
such  taxes  as  are  conceded  to  be  due,  or  as  the 
court  can  see  ought  to  be  paid,  as  a  condition 
precedent  to  the  granting  of  such  relief. 

3.  State  officers,  who,  under  the  color  of  the 
authority  of  unconstitutional  state  legislation, 
are  guilty  of  personal  trespasses  and  wron^rii, 
may  be  aued,  although  the  constitution  of  this 
state  provides  that  the  state  shall  never  be 
made  defendant  in  any  suit  at  law  or  in  eq- 
uity; and  suits  may  be  maintained  against  sucb 
officers  in  their  oflSdal  capacity,  to  arrest  or 
direct  their  official  action,  by  injunction  or  man- 
damus, when  said  suits  are  authorised  by  law, 
and  the  act  to  be  done  or  omitted  is  purely  min- 
isterial, in  the  performance  or  omission  of 
which  the  plaintiff  has  a  legal  interest ;  but  In 
other  cases  such  suit  cannot  be  maintained 
when  such  officer  is  only  a  nominal  party,  for 
such  suit  is  then  tantamount  to  a  suit  against 
the  state. 

4.  Sections  86  and  87  of  chapter  35  of  the 
Acta  of  the  Legislature  of  1001,  classifying  coi> 
porations  chartered  under  the  laws  of  this 
state,  and  designating  those  baring  their  prin- 
cipal places  of  business  or  chief  works  outside 
of  the  state  as  "nonresident  corporations,"  and 
imposing  upon  them  a  greater  license  tax  than 
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npon  those  hnving  thpir  principal  places  of 
biisinpss  and  chief  works  withiu  the  stnto,  does 
not,  in  80  classifying  them  and  discriminating, 
violate  section  1  of  article  10  of  the  constitu- 
tion of  this  state,  nor  clause  1  of  section  10  of 
article  1  of  the  constitution  of  the  United 
States,  nor  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  and  is  thei-e- 
fore  valid,  and  the  cbarRe  of  snch  greater  tax 
upon  such  nonresident  corjwrations  legaL 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Kanawha  coun- 
ty;  F.  A.  Guthrie,  Judge. 

BUI  by  the  Blue  Jacket  Consolidated  Cop- 
per Company  against  Arnold  C.  Scherr,  au- 
ditor of  the  state  of  West  Virginia.  From  a 
judgment  sustaining  a  demurrer,  plaintUT  ap- 
peals.   Affirmed. 

Geo.  A.  McGlone,  N.  J.  Waterbury,  Oleon 
Moore,  and  Henry  Weston,  for  appellant 
Brcwn,  Jackson  &  Knight  for  appellee. 

POFFEXBABGER,  J.  TUB  Is  an  appeal 
from  a  decree  of  the  circuit  court  of  Kana- 
wha county  sustaining  a  demurrer  to  a  bill 
in  equity  filed  by  the  Blue  Jacket  Consoli- 
dated Copper  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of  this 
state,  against  Arnold  C.  Scherr,  auditor  of 
the  state  of  West  Virginia,  praying  that  the 
said  Scherr,  as  auditor  of  the  state  of  West 
Virginia,  may  be  restrained  from  proceeding, 
or  attempting  to  proceed,  to  collect  the  fran- 
chise or  license  tax  Imposed  upon  said  cor- 
poration by  section  87  of  chapter  35,  Acts 
1901,  amending  certain  sections  of  chapters 
52,  S8,  54,  32,  and  66  of  the  Code,  and  from 
proceeding  to  institute  or  procure  the  Institu- 
tion ot  any  action  or  actions  for  the  for- 
feiture of  the  charter  of  said  company  pur- 
suant to  the  laws  of  this  state.  The  pay- 
ment of  said  tax  Is  resisted  on  the  ground 
that  the  act  Tlolates  the  provisions  of  section 
1  of  article  10  of  the  constitution  of  this 
state  and  the  provisions  of  the  constitution 
of  the  United  States  prohibiting  any  state 
from  passing  any  law  impairing  the  obliga- 
tion of  contracts. 

Section  1  of  article  10  of  the  constitution 
of  this  state  reads  as  follows:  "Taxation 
shall  be  equal  and  uniform  throughout  the 
state,  and  all  property,  both  real  and  per- 
sonal, shall  be  taxed  in  proportion  to  Its  val- 
ue, to  be  ascertained  as  directed  by  law. 
No  ome  species  of  property  from  which  a 
tax  may  be  collected,  shall  be  taxed  higher 
than  any  other  species  of  proi>erty  of  equal 
value;  but  property  used  for  educational, 
literary,  scientiflc,  religious  and  charitable 
purposes;  all  cemeteries  and  public  prop- 
erty may,  by  law,  be  exempted  from  taxa- 
tion. The  legislature  shall  have  power  to 
tax,  by  uniform  and  equal  laws,  all  privileges 
and  franchises  of  persons  and  corporations." 
It  is  claimed  that  said  act  violates  the  last 
clause  of  said  section.  The  legislature,  by 
section  8  of  chapter  20  of  the  Acts  of  1885, 
classified  corporations  chartered  under  the 
laws  of  this  state  for  the  purpose  of  taxa- 


tion. Imposing  upon  those  which  had  their 
principal  places  of  business  or  chief  works 
outside  of  the  state  a  much  heavier  license 
tax  than  those  having  their  principal  places 
of  business  or  chief  works  located  inside  of 
the  state.  That  provision  of  the  act  is  as 
follows:  "Upon  every  corporation  which  has 
heretofore  obtained  or  which  shall  hereafter 
obtain  a  charter  or  certificate  of  incorpora- 
tion from  this  state,  and  whose  principal 
place  of  business  or  chief  works  are  located 
inside  of  this  state,  there  shall  be  an  annual 
license  tax  of  toi  dollars,  to  be  paid  on  or 
before  the  first  day  of  May  of  each  year,  or 
at  the  time  of  obtaining  such  charter  oT 
certificate  of  incorporation,  and  on  or  before 
tbe  first  day  of  May  thereafter,  as  the  case 
may  be,  to  the  auditor,  and  by  him  turned 
Into  the  general  treasury.  And  upon  every 
corporation  which  has  heretofore  obtained  or 
which  shall  hereafter  obtain  a  charter  or 
certificate  of  incorporation  from  this  state, 
and  whose  principal  place  of  business  or  chief 
works  are  located  outside  of  this  state,  there 
shall  be  an  annual  license  tax  of  fifty  dollars, 
to  be  paid  on  or  before  the  first  day  of  May 
of  each  year,  or  at  the  time  of  obtaining 
such  charter  or  certificate  of  Incorporation, 
and  on  or  before  the  first  day  of  May  there- 
after, as  the  case  may  be^  to  the  auditor, 
and  by  him  turned  over  to  the  general  treas- 
ury of  the  state."  Chapter  35  of  the  Acts 
of  1901  preserves  the  same  classification, 
and  greatly  increases  the  license  tax  upon 
both  classes  of  corporations.  For  conven- 
ience, and  by  way  of  classification,  It  provides 
that  those  corporations  whose  principal  pla- 
ces of  business  or  chief  works  are  located 
within  this  state  shall  be  known  as  "resident 
corporations"  for  the  purposes  of  said  chap- 
ter, and  that  those  whose  principal  places 
of  business  or  chief  works  are  located  outside 
of  this  state  should  be  known  as  "nonresident 
corporations"  for  the  purposes  of  said  chap- 
ter. As  has  been  seen,  the  annual  license 
tax  on  every  corporation  having  Its  principal 
place  of  business  or  chief  works  located  out- 
side of  the  state  was  $50  under  the  act  of 
1885,  without  regard  to  the  amount  of  Its 
capital,  while  the  tax  on  every  corporation 
having  Its  principal  place  of  business  or  chief 
works  located  within  the  state  was  only  $10. 
By  chapter  35  of  the  Acts  of  1001,  the  an- 
nual license  tax  on  both  classes  of  corpora- 
tions chartered  under  the  laws  of  this  state 
Is  graduated  according  to  their  authorized 
capital  stock,  on  nonresident  corporations 
beginning  with  $20,  and  going  up  to  $1,010 
and  an  additional  $30  on  each  and  every  $1,- 
000,000  or  fraction  thereof  In  excess  of  414,- 
000,000,  when  the  authorized  capital  stock  is 
more  than  $4,000,000.  The  company  com- 
plaining here  has  an  authorized  capital  stock 
of  $1,000,000,  which,  under  this  act,  makes 
Its  annual  license  tax  $410  Instead  of  $50. 
The  tax  on  resident  corporations  Is  a  great 
deal  less.  Its  certificate  of  Incorporation  Is 
dated  January  25,  1901,  and  said  chapter  35 
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went  Into  effect  Febrnary  18,  1901.  The 
principal  adnilnlstrative  proylsions  of  the  li- 
cense tax  law  are  that  the  tax  year  shall 
begin  on  the  Ist  day  of  May  and  end  on  the 
30tb  day  of  April  next  ensuing;  tbat  the 
tax  shall  be  payable  at  the  beginning  of  such 
year;  that  the  auditor,  on  or  before  the  Ist 
day  of  March  in  each  year,  shall  notify  every 
corporation  liable  to  such  tax  of  the  amount 
thereof  and  the  time  of  payment;  that  the 
auditor,  wlthhi  60  days  after  the  Ist  day  of 
May  of  every  year,  shall  publish.  In  some 
newspaper  of  general  circulation  published 
at  the  capital  of  the  state,  a  list  of  all  such 
corporations  as  have  failed  to  pay  the  license 
tax  which  became  due  on  the  1st  day  of  May 
preceding;  that  any  such  corporation  may, 
within  00  days  atter  such  publication,  or 
before  the  1st  day  of  September  of  tbat  year, 
pay  to  the  auditor  such  tax,  and  |5  in  addi- 
tion, and  an  additional  1  per  cent  for  each 
month  of  such  failure,  and  thereby  be  retiev- 
ed  from  the  forfeiture  of  Its  charter;  that 
failure  to  make  such  payment  within  snch 
time  shall  work  a  forfeiture  of  the  charter; 
that  the  auditor  shall  furnish  the  governor 
and  secretary  of  state,  within  80  days  after 
the  Ist  day  of  September  of  each  year,  a  list 
of  all  corporations  which  have  so  forfeited 
their  charters;  that  the  governor  shall  pub- 
lish a  proclamation  containing  a  list  of  all 
such  corporations,  proclaiming  such  forfei- 
ture, and  thereafter  the  charter  of  such  cor- 
poration shall  be  absolutely  void  and  of  no 
effect;  that  after  the  publishing  of  snch 
proclamation  the  attorney  general  shall  in- 
stitute a  suit  or  proceeding  in  the  name  of 
the  state  of  West  Virginia  against  such  cor- 
poration, to  have  its  charter  Judicially  declar- 
ed forfeited,  and  the  failure  of  such  corpo- 
ration to  pay  any  such  license  or  penalty  due 
the  state  shall  be  deemed,  in  such  suit  or 
proceeding,  a  misuse  of  its  corporate  privi- 
lege and  franchises,  and  it  shall  be  deemed 
as  acting  without  authority  of  law  after  such 
failure;  and  that  if,  after  any  such  suit  or 
proceeding  shall  be  instituted,  such  corpora- 
tion shall  appear  therein,  and  pay  the  tax 
and  penalty  then  due,  and  the  costs  of  such 
suit  or  proceeding,  the  same  shall  be  dismiss- 
ed, and  the  corporation  relieved  from  the 
elTects  of  such  forfeiture  for  failure  to  pay 
such  tax  or  penalty.  Appellant's  bill  shows 
tl^at  it  has  failed  to  pay  the  license  tax 
assessed  against  it  for  the  year  beginning 
May  1,  1001,  and  ending  April  30,  1902;  that 
the  auditor  has  notUled  it  of  the  amount  and 
time  of  payment  of  said  tax;  that  it  has  noti- 
fied the  auditor  that  It  declines  to  pay  said 
tax  because  the  act  Imposing  it  is  uncon- 
stitutional and  void;  and  that  the  auditor 
has  notiiQed  it  that  it  will  be  included  in  the 
list  of  delinquent  corporations  which  he  la 
required  to  publish  In  a  newspaper,  and  that 
it  will  be  certified  to  the  governor  and  sec- 
retary of  state  for  the  action  of  the  attorney 
general,  looking  to  the  absolute  forfeiture 
of  its  charter. 


It  Is  contended  by  counsel  for  the  appel- 
lee that  the  decree  of  the  circuit  court  sus- 
taining the  demurrer  and  dismissing  the  bill 
la  right— First,  because  the  bill  shows  no 
ground  for  relief.;  second,  because  the  cir- 
cuit court  bad  no  jurisdiction  of  the  bill; 
and,  third,  because  the  act  of  the  legislature 
in  question  is  clearly  constitutional  There 
Is  no  reason  why  thia  court  may  not  pass 
upon  all  these  grounds  in  determining  wheth- 
er It  will  affirm  or  reverse  the  decree.  If 
the  court  below  had  granted  the  rdlef  pray- 
ed for,  and  the  bill  had  been  prematurely 
filed,  or  for  other  reasim  not  entering  into 
the  real  merits  of  the  controversy  Its  decree 
should  be  reversed,  although  upon  a  proper 
bill  it  might  be  entitled  to  snch  relief,  this 
court  might  be  restricted  to  an  ocaminadoc 
of  such  prellmtaiary  questions  only.  But 
here  the  court  gives  no  relief,  and  any  one 
of  the  grounds  assigned  may  be  sufficient 
to  warrant  an  affirmance  of  the  decree,  and 
this  court  may.  If  it  find  that  the  decree 
is  right,  base  its  afllrmance  upon  any  of 
theib.  In  other  words,  all  these  questions 
fairly  arise  upon  the  record  as  the  case  stands 
here.  The  bill  sets  out  the  whole  case  with- 
out replication,  answer,  or  depositions.  Sec- 
tion 6  of  article  8  of  the  constitution  pro- 
vides that,  "when  a  Judgment  or  decree  is  re- 
vised or  affirmed  by  the  supreme  court  of 
appeals,  every  point  fairly  arising  npon  the 
record  of  the  case  shall  be  considered  and 
decided."  As  the  main  question— whether  the 
act  of  the  legislature  invtrfved  is  constitution- 
al—is  one  In  which  the  public  as  well  as  the 
parties  here  has  great  Interest,  calling  for  a 
speedy  settlement  of  It  to  the  end  that  the 
public  business  may  not  be  delayed  and  the 
collection  of  the  revenues  of  the  state  Im- 
peded, and  both  parties  desire  a  determina- 
tion of  tbat  question  by  this  court  It  claims 
greater  and  more  careful  consideration  than 
any  of  the  other  questions  raised.  However, 
all  will  be  considered. 

Appellant  relies  upon  Douglass  ▼.  Town  of 
Harrisville,  9  W.  Va.  162,  27  Am.  Rep.  548; 
Corrothers  v.  Board,  16  W.  Va.  62T;  RaUroad 
Co.  V.  Miller,  19  W.  Va.  408,— holding  that  a 
court  of  equity  will  enjohi  the  collection  of 
an  illegal  tax  when  the  case  made  by  the  bill 
presents  special  circumstances,  bringing  the 
case  under  some  recognised  head  of  equity 
Jurisdiction,  such  as  that  the  enf(Mt»ment  of 
the  tax  would  lead  to  a  multiplicity  of  suits, 
produce  Irreparable  Injury,  or  cast  a  cloud 
upon  the  title  of  the  complainant  to  real  es- 
tate, but  that  it  will  not  do  so  upon  the  sole 
ground  that  the  tax  is  Illegal.  The  appellant 
does  not  sue  on  behalf  of  itself  and  other 
taxpayers.  There  is  no  allegation  in  the  bill 
that  anybody  is  likely  to  be  affected  by  the 
collection  of  this  alleged  Illegal  tax  except  the 
plaintiff  therein.  It  is  perfectly  clear  that 
nobody  but  the  state  can  proceed  against  It 
for  such  collection.  In  other  words,  no  coun- 
ty, school  district  or  municipal  corporation 
in  the  state  is  entitled  to,  or  can  claim,  any 
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part  of  said  tax.  So  the  appellant  can  be 
subjected  to  but  one  proceeding— one  suit— 
for  Its  collection.  In  this  respect  the  case  is 
entirely  different  from  that  of  Railroad  Co. 
\:  Miller.  There  not  only  the  state,  but  every 
county,  district,  and  municipal  corporation 
through  which  the  line  of  the  company's  rail- 
road ran,  was  entitled  to  its  taxes.  Under 
the  law  the  auditor  might  collect  the  whole 
tax  by  -voluntary  payment  by  the  company 
into  the  treasury.  But,  if  such  payment  were 
not  made,  then  the  sberilFs  of  the  various 
counties  might  not  only  proceed  to  collect, 
but  actually  to  distrain  the  property  of  the 
railroad  company  in  so  doing.  Here  no  pow- 
er of  distraint  against  the  appellant  is  vested 
In  any  officer.  Payment  can  never  be  finally 
enforced  except  by  the  Judicial  proceeding  to 
be  Instituted  by  the  attorney  general  of  the 
state.  In  that  proceeding  the  delinquent  cor- 
poration has  the  right  to  come  in  and  pay 
the  tax  and  penalty  and  .costs  of  the  suit,  and 
thus  be  entitled  to  relief  from  the  forfeitive 
of  its  charter.  It  is  perfectly  clear  that  this 
company  may  make  all  its  defenses  In  that 
suit.  Including  that  of  the  unconstitutionality 
of  the  law  imposing  the  tax.  It  is  also  mani- 
fest that  that  adjudication  would  be  final,  for- 
ever settling  between  the  state  and  the  com- 
pany the  validity  or  Invalidity  of  the  law  Im- 
posing the  tax.  In  Douglass  v.  Town  of  Har- 
risville,  cited,  the  bill  is  filed  In  the  name  of 
the  plaintiffs  alone,  alleging  the  illegality  of 
the  tax,  and  that  their  personal  property  had 
been  distrained,  and  the  court  dismissed  the 
bill  as  presenting  no  cause  for  equitable  in- 
terposition. In  Corrothers  v.  Board,  cited, 
the  bill  was  filed  by  the  plaintiffs  on  behalf 
of  themselves  and  the  other  taxpayers  of  the 
district.  The  court  held  the  bill  good  on  de- 
tonrrer,  but  dismissed  It  on  final  hearing  be- 
cause the  tax  was  not  Illegal.  In  Railroad 
Co.  V.  Miller  the  biU  was  held  good  on  de- 
murrer, and  the  reasoning  of  the  court  in 
that  connection  is  stated  by  Johnson,  P.,  as 
follows:  "In  this  case  the  auditor,  under  the 
statutes,  was  proceeding  in  the  exercise  of  a 
purely  ministerial  duty.  There  was  nothing 
whatever  left  to  his  discretion.  The  law 
required  him,  after  the  assessment  against 
the  railroad  corporation  had  been  made,  to 
notify  it  through  its  ofiScerg  of  the  amount  to 
be  paid,  and.  If  it  was  not  paid  In  a  time 
specified  in  the  law,  to  add  ten  per  cent,  to 
the  amount,  and  certify  the  taxes  down  to 
the  proper  officers  for  collection  in  the  coun- 
ties through  which  the  road  passed.  To  pre- 
vent a  multiplicity  of  suits,  the  company  had 
the  right  to  test  its  liability  to  pay  the  taxes 
in  one  suit  restraining  the  auditor  from  the 
performance  of  the  ministerial  duty,  without 
performance  of  which  the  sheriffs  in  counties, 
of  course,  could  not  proceed.  It  Is  much 
more  convenient,  both  for  the  company  and 
for  the  officers  charged  with  the  collection  of 
the  taxes,  that  it  should  be  done  In  this  way, 
and  is  much  less  Injurious  to  the  Interests  of 
the  state  than  It  would  be  to  have  a  number 


of  suits  instituted  for  the  purpose  of  arrest- 
ing the  collection  of  taxes  in  the  several 
counties.  I  think  the  court  clearly  had  ju- 
riadictlon  of  the  cause."  In  view  of  these 
principles  it  cannot  be  said  that  the  bill  states 
a  case  for  equitable  relief,  if  It  were  conceded 
that  the  tax  la  Illegal.  It  does  not  show  the 
probability  of  a  multiplicity  of  suits  In  any 
way  affecting  it  or  Its  property.  Nor  is  It 
pretended  that  the  collection  of  the  tax,  con- 
ceding it  to  be  illegal,  would  result  in  irrep- 
arable injury  to  it  Nor  does  It  appear  that 
it  has  a  foot  of  real  estate  in  the  state  of 
West  Virginia  upon  the  title  to  which  this 
tax  might  be  a  cloud.  Nor  does  it  set  forth 
facts  which  bring  it  within  any  of  the  rec- 
ognized principles  of  equity  Jurisdiction. 

Another  objection  to  the  bUl  is  that  It  does 
not  tender  nor  offer  to  pay  such  tax  upon  its 
franchise  as  the  court  can  see  that  it  ought  to 
pay.  It  claims  to  be,  and  undoubtedly  is,  a 
resident  corporation.  It  Is  chartered  under 
the  laws  of  this  state.  It  Is  a  citizen  of  this 
state,  although  its  principal  office,  place  of 
business,  and  chief  works  are  in  the  state 
of  New  York.  Its  designation  in  the  statute 
as  a  nonresident  corporation  is  only  a  name 
given  It  to  distinguish  it  from  resident  cor- 
porations which  maintain  their  principal  pla- 
ces of  business  and  chief  works  within  the 
state  for  the  sole  purpose  of  determining 
whether  it  shall  pay  a  higher  or  a  lower  rate 
of  taxation  prescribed  by  the  statute.  Being 
a  domestic  corporation,  it  Is  undoubtedly  liable 
to  pay  some  tax.  It  is  not  contended  in  the 
argument  that  It  would  not  be  liable  to  pay 
the  lower  tax  imposed  upon  the  other  class 
,  of  domestic  corporations.  The  steps  to  be 
taken  by  the  auditor,  hereinbefore  detailed, 
and  which  the  appellant  seeks  to  enjoin,  af- 
fect botli  classes  of  corporations,  and  are  in- 
tended to  forfeit  their  charters.  To  unquali- 
fiedly prevent  the  auditor  from  taking  these 
steps  preliminary  to  the  forfeiture  of  its  char- 
ter for  the  nonpayment  of  taxes  and  penalties 
would  relieve  it  from  the  payment  of  any 
taxes.  So  it  seems  that,  aside  from  the  well- 
known  and  well-settled  principle  that  a  party 
asking  equity  must  do  equity,  the  appellant 
here  was  bound  to  tender  or  offer  to  pay  such 
tax  as  it  ought  to  pay  as  a  condition  prece- 
dent to  any  equitable  relief  in  the  premises. 
In  this  respect  the  case  is  very  similar  to 
that  of  a  person  attacking  a  tax  deed  without 
tendering  or  offering  to  pay  what  the  law 
says  he  shall  pay.  In  McClain  v.  Batton  (de- 
cided at  this  term)  40  S.  E.  509,  this  principle 
was  discussed,  and  It  was  held  that  a  bill 
which  failed  in  that  respect  was  bad  on  de- 
murrer, although  the  party  was  entitled  to  re- 
lief upon  a  proper  bill.  The  proposition  that 
a  plaintiff  seeking  to  enjoin  the  collection  of 
an  illegal  tax  can  have  no  relief  until  it  is 
shown  that  all  taxes  conceded  to  be  due,  or 
which  the  court  can  see  ought  to  be-  paid, 
have  been  paid  or  tendered,  is  affirmed  in 
State  Railroad  Tax  Cases,  92  U.  S.  57S,  23  h. 
Ed.  C69. 
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It  is  also  claimed  tbat  section  35  ot  article 
6  of  the  constitution  of  this  state,  proTidlng 
that  "the  state  of  West  Virginia  sball  never 
be  made  defendant  in  any  court  of  law  or 
equity,"  effectually  precludes  the  entertain- 
ment of  this  bill,  for  the  reason  that  a  suit 
against  the  auditor  in  reference  to  this  tax 
is  a  suit  against  the  state.  If  the  appellant 
were  entitled  to  any  relief  upon  the  case 
made  In  its  bill,  this  position  could  hardly 
be  considered  tenable  in  the  light  of  the  deci- 
sion of  the  court  in  Railroad  Co.  v.  Miller, 
holding  that,  "although  the  state  cannot  be 
sued,  yet  an  injunction  will  lie  against  the 
auditor  of  the  state  to  restrain  him  from  the 
performance  of  a  mere  ministerial  duty."  It 
cannot  seriously  be  contended  that  the  duties 
required  of  the  auditor  looking  to  the  forfei- 
ture of  the  charter  of  the  appellant  company 
are  anything  more  than  mere  ministerial 
acts,  preliminary,  although  necessary,  to  the 
institution  of  a  Judicial  proceeding  for  the 
final  and  absolute  forfeiture  of  the  charter. 
Although  it  is  said  that  after  the  proclama- 
tion of  the  governor  the  charter  of  such  cor- 
poration shall  be  absolutely  void  and  of  no 
effect,  the  statute  further  provides  for  relief 
from  such  forfeiture,  and  the  matter  Is  not 
final  betvreen  the  state  and  the  company  un- 
til the  forfeiture  is  Judicially  declared  and 
the  power  to  redeem  finally  cut  off.  But  the 
effect  of  the  acts  done  by  the  auditor  cannot 
determine  the  character  of  the  act.  The  stat- 
ute vests  no  discretion  whatever  in  him.  Ju- 
dicial or  otherwise.  It  simply  minutely  pre- 
scribes his  duties,  and  requires  him  to  per- 
form them,  itself  pronouncing  the  force  and 
effect  of  these  acts.  However,  since  the  deci- 
sion in  the  case  of  Railroad  Co.  v.  Miller,  the 
supreme  court  of  the  United  States,  in  Re 
Ayers,  123  U.  S.  443,  8  Sup.  Ct  164,  81  L. 
Kd.  216,  has  given  the  subject  exhaustive 
consideration,  and  holds  that:  "If  a  bill  in 
equity  be  brought  against  the  officers  and 
agents  of  a  state,  the  nominal  defendants 
having  no  personal  Interest  In  the  subject- 
matter  of  the  suit,  and  defending  only  as 
representing  the  state,  and  the  relief  prayed 
for  is  a  decree  that  the  defendants  may  be 
ordered  to  do  and  perform  certain  acts, 
which,  when  done,  will  constitute  a  perform- 
ance of  an  alleged  contract  of  the  state,  It  is 
a  suit  against  the  state  for  the  specific  per- 
formance of  the  contract  within  the  terms  of 
the  eleventh  amendment  to  the  constitution, 
although  the  state  may  not  be  named  as  a 
defendant;  and,  conversely,  a  bill  for  an  in- 
junction against  such  officers  and  agents  to 
restrain  and  enjohi  them  from  acts  which  it 
is  alleged  they  threaten  to  do  in  pursuance  of 
a  statute  of  the  state,  in  Its  name,  and  for  Its 
use,  and  which,  if  done,  would  constitute  a 
breach  on  the  part  of  the  state  of  an  alleged 
contract  between  It  and  the  complainants, 
is  In  like  manner  a  suit  against  the  state 
within  the  meaning  of  the  amendment,  al- 
though the  state  may  not  be  named  as  a 
party  defendant    The  court  does  not  intend 


to  impinge  upon  the  principle  which  Justifies 
suits  against  Individual  defendants  who,  un- 
der the  color  of  the  authority  of  unconstitu- 
tional state  legislation,  are  guilty  of  personal 
trespasses  and  wrongs;  nor  to  forbid  suits 
against  officers  in  their  official  capacity  either 
to  arrest  or  direct  their  official  action  by  in- 
Jimction  or  mandamus,  where  such  suits  are 
authorized  by  law,  and  the  act  to  be  done  or 
omitted  Is  purely  ministerial,  in  the  perform- 
ance or  omission  of  which  the  plaintiff  has  a 
legal  interest."  Without  entering  upon  any 
discussion  of  the  material  distinction  be- 
tween this  case  and  that  of  Railroad  Co.  v. 
Miller,  it  is  manifest  and  must  be  held,  that 
this  case  does  not  fall  within  the  exceptiousi 
noted  in  the  Ayers  Case.  The  act  of  the  au- 
ditor sought  to  be  enjoined  does  not  amount 
to  a  trespass  or  wrong  to  be  done  against  the 
appellant  nor  is  the  suit  brought  by  it  to 
arrest  the  ministerial  act  of  the  auditor  one 
authorized  by  any  provision  of  law.  While 
the  auditor  is  the  nominal  party,  it  is  per- 
fectly clear  that  the  state  is  the  real  and 
substantial  party  to  the  controversy.  The 
auditor  has  no  personal  Interest  in  it  what- 
ever, and  a  decree  enjoining  him  in  this  par- 
ticular would  be  a  decree  against  the  state, 
prohibiting  the  execution  of  the  law,  design- 
ed not  only  to  produce  state  revenue,  but  also 
to  control  and  govern  corporations  created  by 
the  state.  In  this  view  of  the  matter,  the 
case  seems  to  fall  within  the  exception  made 
In  Railroad  Co.  v.  Miller,  where  It  is  said  that 
a  state  officer  cannot  be  restrained  by  in- 
junction from  the  performance  of  a  ministe- 
rial duty,  if  that  duty  Is  purely  executive 
and  political. 

The  position  of  the  appellant  on  the  main 
question  is  that  a  corporation,  being  an  arti- 
ficial person,  dwelling  not  in  its  warehouses, 
its  depots,  or  its  ships,  having  its  domicile  in 
the  state  of  its  creation.  Irrespective  of  the 
residence  of  its  officers  or  the  place  where 
its  business  Is  transacted,  and  the  state  of 
its  creation  having  no  power  to  confer  upon 
It  the  right  to  do  business  in  any  other  state, 
the  state  has  no  right  or  power  to  impose 
upon  a  corporation  which  has  its  office  and 
principal  works  outside  of  the  state  a  greater 
tax  than  It  imposes  upon  another  corporation 
of  the  same  kind  or  class  which  has  its  prin- 
cipal place  of  business  and  chief  works  with- 
in the  state.  Appellant  admits  the  right  of 
the  state  to  classify  corporations  for  the  pur- 
pose of  taxation,  but  it  insists  that  the  clas- 
sification here  made  In  respect  to  It  and  other 
corporations  similarly  situated  Is  Illegal,  and 
not  based  upon  any  solid  ground  or  real  dis- 
tinction, and  Is  therefore  in  violation  of  the 
last  clause  of  said  section  1  of  article  10  of 
the  constitution  of  this  state.  It  very  prop- 
erly claims  to  be  a  West  Virginia  corporation, 
and  that  is  admitted  by  counsel  toe  the  au- 
ditor. Counsel  for  the  appellee  say  that 
there  is  a  very  material  distinction  between 
the  physical  and  the  legal  existence  of  a  cor- 
poration, and  that  the  legislature,  in  marking 
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tbat  distinction  by  its  classlflcatlon  of  tbem 
into  resident  and  nonresident  domestic  cor- 
porations, has  talLen  its  stand  upon  firm  and 
substantial  ground.  Corporations  wbicb 
have  their  principal  places  of  business  and 
cblef  works  outside  of  the  state  pay  no  taxes 
In  this  state  upon  their  property.  The  mani- 
fest purpose  of  the  legislature  in  making  this 
distinction  is  to  make  all  corporations  organ- 
ized by  Its  permission  stand  as  nearly  as  pos- 
sible upon  the  same  footing  in  respect  to  the 
amount  of  taxes  paid  by  them  In  tbe  state. 
There  is  but  one  way  In  which  that  can  be 
done,  and  that  is  by  imposing  upon  coi^ora- 
tlons  having  no  property  In  the  state  an  ade- 
quate franchise  tax,  and  making  the  exist- 
ence of  the  corporation  depend  upon  the  pay- 
ment of  that  tax.  The  property  of  the  cor- 
poration, being  wholly  without  the  state,  cao- 
uot  be  reached  by  any  ordinary  state  process 
or  proceedings  to  subject  It  to  tbe  payment 
of  a  property  tax.  The  state  has  but  one 
remedy  as  to  such  corporations  in  whatever 
form  the  tax  may  be  assessed  or  estimated, 
and  that  Is  to  make  the  continuance  of  the 
very  life  of  the  corporation  depend  upon  its 
payment.  Other  corporations  having  their 
property,  or  a  considerable  portion  of  it,  in  the 
state,  subject  themselves  to  the  ordinary  pro- 
ceedings for  the  levy,  assessment,  and  collec- 
tion of  taxes  upon  their  property,  and  it  be- 
comes unnecessary  for  the  state  to  hold  In  its 
bands  their  very  lives  as  security  for  the  pay- 
ment of  all  the  taxes  which  the  legislature,  In 
Its  wisdom,  and  discretion,  deems  they  ought 
to  pay.  Therefore,  It  requires  resident  cor- 
porations to  pay  part  of  their  taxes  in  the 
form  of  a  license  tax,  leaving  the  balance 
to  be  levied  upon  their  property,  and  collect- 
ed In  the  ordinary  way;  while  In  the  case 
of  nonresident  domestic  corporations  it  im- 
poses the  sole  tax  upon  the  franchise,  know- 
ing such  corporations  do  not  intend  to  have 
any  property,  or,  if  any,  any  considerable 
amount  of  projterty,  within  the  state,  upon 
which  taxes  may  be  levied  and  collected. 
Prior  to  1885  no  such  distinction  as  this  was 
made  by  the  laws  of  this  state.  All  cori)o- 
rations  chartered  here  paid  the  same  license 
tax,  and  transacted  their  business  wherever 
they  pleased.  Under  tbe  law  of  comity  ex- 
isting in  all  states  of  the  Union  and  in  all 
foreign  countries,  except  where  abrogated  by 
positive  law.  West  Virginia  corporations 
might  transact  their  business  anywhere,  and 
still  remain  West  Virginia  corporations.  It 
is  true  that  in  many  states,  by  a  constitution- 
al provisIcHi  and  legislation,  the  law  of  com- 
ity has  been  greatly  qualified.  Many  of  the 
states  Impose  restrictions  by  taxation  and 
otherwise  upon  cwporations  other  than  those 
created  by  themselves,  seeking  to  do  business 
within  their  limits,  and  make  compliance 
with  all  their  regulations  and  conditions  pre- 
cedent to  the  right  of  such  foreign  corporar 
tions  to  do  business  within  the  state.  It  is 
jirgued  bore  that  the  state,  having  no  power 
.to  grant  to  one  of  Its  corporations  the  right 


to  do  business  in  another  state,  has  no  right 
nor  power  to  impose  a  tax  upon  such  privi- 
lege as  it  attempts  to  bestow  by  authorizing 
such  corporation  to  keep  its  principal  place 
of  business  or  chief  works  outside  of  the 
state.  This  contention  is  unsound,  for  the 
reason  that  the  state  in  so  doing  does  not 
grant,  nor  attempt  to  grant,  any  such  privi- 
lege. It  is  merely  dealing  with  its  own  crea- 
tures, and  distinguishing  between  those  of 
them  which  substantially  confine  themselves, 
in  the  transaction  of  their  business,  to  the 
limits  of  the  state,  and  those  which  signify 
their  desires  not  to  so  confine  themselves, 
but  substantially  to  remove  their  business 
and  proi)erty  holdings  and  the  residence  of 
their  officers  and  stockhcriders  into  that  broad 
field  of  op«%tion  permitted  by  the  law  of 
comity.  In  so  doing  the  state  does  not  pre- 
tend to  confer  any  right  of  its  creation,  but 
simply  extends  to  its  own  creatures  the  right 
to  go  beyond  its  own  limits  in  these  respects. 
The  power  of  the  state  is  sovereign  and  un- 
limited in  its  control  in  respect  to  what  cor- 
porations it  will  create  and  what  It  will  per- 
mit them  to  do,  in  respect  to  what  privileges 
it  will  confer  and  what  it  will  withhold.  In 
permitting  Its  own  corporations  to  remove 
out  of  the  state  their  principal  places  of  busi- 
ness and  chief  works,  it  does  not  intend  to 
bestow  any  right  or  privilege  in  any  territory 
over  which  another  state  Is  sovereign,  but 
it  does  thereby  bestow  upon  its  own  corpo- 
rations a  power,  a  permission,  a  privilege, 
which  it  undoubtedly  has  the  right  to  with- 
hold. If  the  time  should  ever  come  when  no 
state  of  tbe  Union  nor  any  foreign  country 
will  permit  such  corx>oratlon  to  profit  by 
such  permission  to  go  beyond  the  limits  of 
the  state  of  its  own  creation,  the  contention 
that  such  corporation  derives  no  benefit  from 
such  permission  and  privilege  would  be  per- 
fectly logical  and  sound.  But  tbe  state  has 
the  right  to  recognize  conditions  over  which 
it  has  no  control,  and  permit  a  corporation 
of  its  own  creation  to  take  advantage  of 
them,  and  profit  by  them,  and  also  the  right 
to  refuse  such  permission. 

It  is  not  quite  accurate  to  say  that  the 
franchise  of  a  corporation  Is  its  privilege  to 
do  a  certain  kind  of  business  or  to  do  busi- 
ness in  a  particular  place.  It  covers  a  great 
deal  more  than  that  Morawetz  on  Private 
Corporations,  at  section  922,  says :  "When  the 
legislature  grants  a  charter  of  incorporation, 
it  confers  upon  the  grantees  of  the  charter 
tbe  right  or  privilege  of  fcHrmlng  a  corporate 
association,  and  of  acting  within  certain  lim- 
its in  a  corporate  capacity,  and  this  right  or 
privilege  is  called  a  corporate  franchise." 
At  section  923  Morawetz  says:  "What  is 
called  the  franchise  of  forming  a  corporation 
Is  really  but  an  exemption  from  a  general 
rule  of  the  common  law  prohibiting  tbe 
formatlcHi  of  corporations."  At  section  648 
he  says:  "When  the  legislature  incorporates 
an  association  for  the  purpose  of  carrying  on 
a  particular  business  In  a  partlcolar  man- 
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ner,  It  thereby  grants  permission  to  the  as- 
sociation to  act  In  a  corpc»-ate  capacity  for 
the  purpose  of  prosecuting  the  particular  en- 
terprise described,  and  no  other."  So  It  Is 
manifest  that  the  chief  or  primary  right  In- 
cluded In  a  c<Mi>orate  franchise  Is  the  right 
to  be  a  corporation.  This  carries  many 
priylleges  and  exemptions.  It  limits  the  lia- 
bility of  the  Individuals  composing  the  cor- 
poration In  respect  to  their  contract  and  acts 
in  the  prosecution  of  the  particular  enter- 
prise. It  enables  the  collective  body,  with- 
out regard  to  the  number  of  persons  com- 
iwsing  It,  to  act  as  one  man,  as  well  as  to 
limit  the  perscMial  liability  of  each  Individ- 
ual. It  permits  a  simple  and  convenient 
transfer  of  the  interest  of  each  stockholder, 
and  relieves  him  of  many  of  the  grreat  incon- 
veniences of  a  copartnership  relation  to  his 
associates.  The  benefits  flowing  to  the  indi- 
viduals from  the  privilege  thus  granted  of 
combining  and  acting  as  a  corporation  In  the 
prosecution  of  their  business  are  almost  in- 
numerable. The  particular  business  which 
it  is  proposed  to  transact,  and  the  place  in 
which  it  is  proposed  to  do  that  bushiess,  are 
matters  of  inferior  consequence,  and  do  not 
enter  into  the  very  essence  of  corporate  ex- 
istence. It  is  true  that  Morawetz,  at  section 
838.  says:  "From  the  nature  of  a  franchise 
it  follows  that  it  can  have  no  force  beyond 
the  jurisdiction  of  the  state  which  granted 
it;"  and  also,  at  section  959:  "It  is  a  funda- 
mental principle  that  the  laws  of  a  state  can 
have  no  binding  force,  proprlo  vlgore,  out- 
side the  territorial  limits  and  jurisdiction's  of 
the  state  enacting  them.  Hence  It  follows 
that  a  state  cannot  grant  to  any  person  the 
right  to  exercise  a  franchise  in  a  foreign 
state  or  country."  But  it  is  also  true  that 
at  section  958  it  is  said:  "A  state  cannot, 
by  chartering  a  corporation,  confer  upon  it 
a  legal  right  to  act  within  the  jurisdiction 
of  another  state;  but  the  legal  right  to  act 
in  a  foreign  state  may  always  be  extended 
to  the  corporation  by  the  laws  of  such  for- 
eign state.  By  the  common-law  rule,  in 
f<wce  throughout  the  United  States,  each 
state  extends  to  all  duly-Incorporated  foreign 
corporations  the  legal  right  to  carry  on  busi- 
ness within  its  jurisdiction.  It  may  there- 
fore be  said  to  be  a  general  rale  that  a  corpo- 
ration can  legally  carry  on  its  business  in 
the  nsual  way  and  by  the  usual  agencies 
wherever  it  may  find  it  convenient  and  prof- 
itable to  do  so."  At  section  962  It  is  said: 
"This  law  of  comity  among  the  states  is 
merely  the  common  law  of  each  state,  and 
as  such  it  is  obligatory  upon  the  courts." 
Story,  Confl.  Laws,  38,  87,  says:  "In  the 
silence  of  any  positive- rule  affirming  or  de- 
nying or  restraining  the  operation  of  foreign 
laws,  courts  of  justice  presume  the  tacit 
adoption  of  them  by  their  own  government, 
imless  they  are  repugnant  to  their  policy  or 
prejudicial  to  its  interest  It  is  not  the  com- 
ity of  the  courts,  but  the  comity  of  the  na- 
tion, which  is  administered,  and  ascertained 


In  the  same  way  and  guided  by  the  same 
reasoning  by  which  all  other  i>rinciples  of 
municipal  lew  are  ascertained  and  guided." 
Keeping  in  mind  this  well-established,  well- 
known  principle  of  comity,  almost,  if  not 
quite,  universal  in  its  application,  and  only 
restricted  and  qualified  to  the  extent  of  reg- 
ulation by  f<»«lgn  states,  and  never  abso- 
lutely abrogated  except  as  to  particular  acts 
and  particular  contracts,  It  cannot  be  said 
that  the  state  of  West  Virginia,  in  recog- 
nizing it,  and  granting  permission  to  its  cor- 
porations, over  which  its  control,  in  their 
creation  and  powers  thereby  conferred  is 
sovereign  and  unlimited  and  unrestricted  in 
any  sense,  is  recognizing  or  basing  its  per- 
mission upon  a  mere  shadow.  A  corporation 
created  by  one  state  can  do  and  perform 
In  any  other  state  any  act  or  transact  any 
business  which  it  can  legally  perform  in  the 
state  of  its  creation,  providing  it  be  such  an 
act  as  an  individual  might  legally  perform, 
unless  prohibited  by  or  repugnant  to  the 
laws  of  such  other  state. 

The  classification  of  corporations  com- 
plained of  was  made  in  1885.  All  corpora- 
tions chartered  prior  to  that  time,  under  the 
law  of  comity,  might  transact  their  business 
and  keep  their  principal  places  of  business. 
chief  works,  and  property  outside  of  the  state 
unconditionally.  Upon  what  principle  of 
law  can  It  be  said  that  the  state  of  West 
Virginia  did  not  have  the  power  in  1885  to 
say  that  hereafter  no  cmporatiim  which  pro- 
poses to  locate  its  principal  iriace  of  busi- 
ness and  chief  works  without  this  state  shall 
be  chartered,  or  that  any  corporation  here- 
after chartered,  which  shall  remove  its  chief 
office  and  principal  works  beyond  the  terri- 
torial limits  of  the  state,  sltall  thereby  for- 
feit its  charter?  Oorporations  being  mere 
artificial  persons,  which  the  legislature  has 
the  right  to  call  into  existence  or  not  to  cre- 
ate at  all,  why  may  it  not  Impose  any  re- 
strictions or  conditions  it  pleases  upon  their 
creation,  or  annex  any  condition  subsequent 
for  the  purpose  of  forfeiting  their  charters 
upon  their  failure  to  comply  with  such  con- 
ditions? Who  can  Inquire  into  the  reasons 
which  the  legislature  shall  deem  sufficient 
for  imposing  such  conditions  and  restric- 
tions? In  the  Interest  of  the  state's  own  de- 
velopment the  legislature  may  deem  It  prop- 
er to  say  that  every  corporation  created  by 
it  shall  maintain  its  plant,  its  princix>al  of- 
fice, and  hold  its  property  within  the  state. 
If  it  should  determine  so  to  do^  who  can 
complain  of  this  exercise  of  Its  sovereign 
power  In  the  premises?  Is  there  any  ix>wer 
in  the  federal  government  or  Is  there  any 
principle  of  constitutional  or  common  law, 
by  which  the  legislature  can  be  controlled  in 
this  respect?  Suppose  tliat  it  has  no  better 
or  other  reason  than  that  it  Is  to  the  lnta«st 
of  the  state  that  its  corporations  shall  ke^ 
their  principal  places  of  business  and  chief 
works  within  the  state,  to  the  end  that  the 
state's  revenues  shall  be  thereby  Increased. 
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Upon  what  principle  can  it  be  said  that,  U 
the  legislature  deems  this  a  sufDclent  reason, 
It  has  no  power  to  so  restrict  Its  corpora- 
tions? The  constitution  says  that  the  legis- 
lature shall  provide  for  the  organization  of 
all  corporations  hereafter  to  be  created  by 
general  laws,  uniform  as  to  the  class  to 
which  they  relate,  from  which  It  Is  manifest 
that  the  constitution  recognizes  the  neces- 
sity of  corporate  organization.  But  It  does 
not  result  from  this  that  the  l^lslatnre  shall 
provide  for  the  organisation  of  any  certain 
class  of  corporatl<ms,  or  of  corporations  for 
any  particular  purpose.  That  is  left  wholly 
within  the  discretion  of  the  legislature.  If 
the  legislature  has  the  power  to  prevent  the 
coipraatloDS  created  by  It  from  going  beyond 
Its  limits,  why  has  It  not  the  power  to  let 
them  go  beyond  its  limits  upon  their  com- 
plying with  certain  conditions  which  it  an- 
nexes. If  it  can  exercise  the  greater  power 
in  that  respect,  does  not  that  include  the 

Passing  now  from  the  contention  of  coun- 
sel for  appellant  that  the  state,  by  confer^ 
ring  upon  it  permission  to  keep  its  principal 
place  of  •business  and  diief  works  without 
the  state,  gave  it  nothing  in  exchange  for  the 
taxes  imposed,  the  next  inquiry  is  whether 
the  dasslAcation  of  corporations  in  tliat  re- 
spect for  the  purpose  of  taxation  la  in  viola- 
tion of  the  last  clause  of  section  1  of  article 
10  of  the  constltntlon.  From  what  has  al- 
ready been  said  it  must  be  apparent  to  all 
that  there  is  a  material  and  substantial,  and 
not  a  mere  fanciful,  distinction  between  these 
two  classes  of  corporations.  One  class  pays 
taxes  upon  its  franchise  and  also  upon  Its 
property,  both  to  the  state  and  to  the  coun- 
ties, districts,  cities,  and  towns  in  which 
the  iH*operty  is  located.  The  other  class 
pays  no  taxes  niton  any  proiterty,  but  only 
upon  Its  franchise.  If,  therefore,  the  fran- 
chise tax  upon  both  classes  were  the  same, 
there  would  be  a  vast  difference  in  the  bur- 
den of  taxation  resting  upon  the  two  classes 
of  corporations  as  regards  this  state.  Each 
to  a  citizen  of  this  state,  and  it  is  not  unrea- 
sonable to  say  that  each  should  bear  the 
same  proportion  of  the  burden  of  taxation. 
It  is  true  that  a  cor];>oratlon  of  that  class  to 
which  the  appellant  belongs  may  be,  and  no 
doubt  Is,  required  to  pay  taxes  upon  its  prop- 
erty as  well  as  an  excise  tax  in  the  state  in 
which  it  carries  on  its  business,  and  in  some 
sense  this  would  appear  to  be  double  taxa- 
tion; but  It  is  not.  This  state  has  no  con- 
cern whatever  with  the  taxes  to  which  her 
corporatiODS  subject  themselves  in  foreign 
states.  She  has  the  right  to  require  of  them 
such  duties  and  the  performance  of  such  con- 
ditloDS  as  She  sees  fit  to  impose  upon  them. 
It  is  not  a  matter  of  any  consequence  to  tbis 
state,  nor  anything  for  which  it  is  responsi- 
ble, what  taxes  these  corporations  submit 
themselves  to  in  other  Jurisdictions.  By  go- 
ing beyond  the  teirltorial  limits  of  the  state 
40S.B.-88H 


with  thetar  property,  they  voluntarily  make 
themselves  liable  for  any  tax  imposed  upon 
them  beyond  the  territorial  limits  of  the  state. 
Probably  every  corporation  chartered  in  any 
state  in  the  Union  pays  a  license  tax  in  its 
own  state,  and  yet  the  foreign  state  In  which 
such  corporation  transacts  business  may  and 
does  Impose  another  license  tax  upon  it. 
That  is  double  taxation  in  some  sense,  but  it 
is  not  so  regarded  or  held  by  the  courts.  In 
Thomp.  Corp.  {  8087,  it  is  said:  "The  rule  is 
that  whereas  the  states  have  the  power  to 
exclude  them  [foreign  corporations]  entirely, 
they  have  the  power  to  imitose  upon  them 
such  burdens,  as  the  condltlMi  of  their  enter- 
ing, as  they  may  see  fit"  So  the  only  ques- 
tion Is  whether,  in  requiring  corporations  of 
the  class  to  which  appellant  belongs  to  pay  a 
heavier  license  tax  than  the  other  class,  this 
law  violates  said  clause  of  the  constitution. 
While  that  clause  says  the  legislature  shall 
have  power  to  tax  "by  uniform  and  equal 
laws  all  privileges  and  franchises  of  xiersons 
and  corporations,"  it  is  admitted  that  in  do- 
ing so  the  legislature  may  lawfully  classify 
such  privileges  and  franchises,  and  assess  and 
collect  taxes  upon  them  In  different  ways, 
and  ascertain  their  values  for  the  purpose  of 
taxation  by  different  methods,  making  the 
method  and  mode  of  taxation  uniform  as  to 
each  class.  This  principle  is  so  well  settled 
that  It  is  not  questioned.  The  only  conten- 
tion is  that  there  Is  no  difference  between 
the  two  classes  of  corporations.  There  is  no 
difference  in  some  senses.  They  are  all  cor- 
porations of  this  state,— all  citizens  of  this 
state.  They  are  all  governed  by  the  same 
law  in  respect  to  their  organization  and 
powers  conferred  for  the  transaction  of  busi- 
ness. But,  as  has  been  clearly  indicated, 
there  is  a  vast  difference,  and  a  moat  sub- 
stantial one,  in  the  matter  of  the  place  of 
the  location  of  the  business  of  these  two 
classes  of  corporations.  One  class  contrib- 
utes to  the  wealth  and  development  of  the 
state;  the  other  contributes  nothing  in  that 
respect  One  class  subjects  its  property  to 
ordinary  taxation  within  the  state;  the  other 
does  not  To  make  each  bear  its  proper  share 
of  the  burden  of  taxation  of  the  state  of  the 
citizenship  of  each  It  becomes  necessary  to 
make  this  classification,  and  It  Is  made  for 
that  purpose,  and  no  other.  That  is  the  only 
reason  for  the  classification  of  other  privi- 
leges and  franchisee  in  the  matter  of  taxa- 
tion. All  such  classifications  are  held  to  be 
legal;  for  uniformity  and  equality  in  the  im- 
position of  the  burden  of  taxation  can  only 
be  attained  and  effectuated  by  such  classifi- 
cation. Little  is  presented  here  by  way  of 
argument  to  show  that  there  is  any  violation 
of  the  provision  of  the  constitution  of  the 
United  States  prohibiting  any  state  from 
passing  any  laws  impairing  the  obligation 
of  a  omtract  This  corporation  obtained  its 
charter  from  the  state  after  this  classifica- 
tion had  beoi  made.    Since  it  obtained  its 
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charter,  the  state  lias  Increased  the  annual 
license  tax  upon  It  So  it  only  amounts  to  a 
question  of  whether  the  state  has  the  right 
to  Increase  a  tax  of  that  kind.  Where  a  cer- 
tain tax  is  imposed  on  a  corporation  by  its 
charter,  the  legislature  does  not  thereby  dis- 
able itself  from  imposing  upon  It  a  different 
or  more  onerous  tax  in  the  future.  Thomp. 
Cktrp.  I  6572.  In  this  connection  it  is  con- 
tended that  the  payment  by  this  corporation 
of  the  same  tax  paid  by  resident  corpora- 
tions is  of  the  eteence  of  the  contract  This 
is  clearly  a  misconception,  for,  as  lias  been 
shown,  at  the  time  tliis  corporation  obtained 
its  charter  it  was  required  to  pay  five  times 
the  amount  of  license  tax  imposed  upon  resi- 
dent corporations.  But  it  cannot  be  said 
that  there  is  any  contract  about  it  Nothing 
in  the  law,  either  expressly  or  impliedly, 
holds  ont  any  intimation  that  the  rate  of 
taxation  will  not  be  changed  in  the  future. 
If  the  state  can  limit  its  power  of  taxation 
by  contract  as  it  has  tieen  said  that  it  can,— 
as  where  it  exempts  a  corporation  from  taxa- 
tion by  way  of  enconraglng  it  to  undertali:e 
great  enterprises  of  the  quasi  public  nature, 
—there  is  clearly  no  contract  here.  Another 
principle  of  law  in  this  connection  is  that 
all  such  contracts,  when  they  do  exist  are 
strictly  construed.    Id.  {  5571. 

Lastly,  it  is  contended  that  this  statute, 
by  imposing  upon  the  class  of  corporations 
to  which  appellant  belongs  a  heavier  tax 
than  is  imposed  upon  the  other  class  of  do- 
mestic corporations,  is  ▼lolative  of  that 
clause  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States  providing 
tliat  no  state  shall  "deny  to  any  person  with- 
in its  }nrisdiction  the  equal  protection  of  the 
laws."  In  matters  of  taxation  the  only  limi- 
tation put  upon  the  power  of  a  state  to  dis- 
criminate between  classes  of  corporations  In 
the  amount  of  tax  imposed  is  that  such  classl- 
flcation  must  not  be  arbitrary,  and  that  it 
must  rest  upon  some  reasonable  ground  or 
basis.  Judge  Brannon,  in  his  excellent  work 
on  the  Fourteenth  Amendment  at  page  323, 
gays:  "In  various  cases,  such  as  tax  laws, 
and  In  many  other  instances,  the  legislature 
may  classify  persons  and  things  in  the  ad- 
ministration of  government  It  does  not  fol- 
low that  because  one  man  of  one  class  hap- 
pens to  be  treated  by  law  differently  from  an- 
other in  another  class  that  the  equality  clause 
is  violated.  It  only  requires  the  same  means 
and  methods  to  be  applied  impartially  to  all 
the  constituents  of  a  class,  so  that  the  law 
shall  operate  equally  and  uniformly  upon  all 
persons  in  similar  circumstances.  The  state 
may,  consistently  with  this  clause,  classify 
subjects  of  taxation,  and  apply  different 
methods  of  valuation  and  taxation  consist- 
ently with  the  federal  constitution,"— citing 
Kentucky  Railroad  Oompany  Tax  Oases,  lis 
O.  a  821,  6  Sup.  Ct  57,  29  L.  Bd.  414;  Ma- 
goun  T.  Bank,  170  TT.  S.  283,  18  Sup.  Ct 
504,  42  L.  Ed.  1037;   Home  Ins.  Oo.  t.  New 


York.  134  U.  S  584,  10  Sup.  Ct  303,  33  U 
Bd.  1025;  People  v.  Barker,  179  U.  S.  279, 
21  Sup.  Ct  121,  45  L.  Ed.  190;  American 
Sugar  Refining  Oo.  v.  Louisiana,  170  U.  S.  89, 
21  Sup.  Ct  43,  45  L.  Ed.  102.  In  this  con- 
nection he  quotes  with  approval  the  follow- 
ing from  Mr.  Justice  McKenna  in  Magonn 
V.  Bank,  170  U.  S.  283,  18  Sup.  Ct  594.  42 
L.  Ed.  1087:  **The  mere  fact  of  dassiflcaticn 
is  not  sufficient  to  relieve  a  stetnte  from  the 
reach  of  the  equality  clause  of  the  f  ourteoith 
amendment  and  in  all  cases  it  must  appear, 
not  merely  that  a  clasaiflcatlon  has  been 
made,  but  also  that  it  is  based  on  some  rea- 
sonable ground, — something  which  bears  a 
just  and  proper  relation  to  the  attempted 
classification,  and  is  not  a  mere  arbitrary 
selection."  In  the  course  of  his  work  nu- 
merous other  dtetions  to  this  effect  are  made, 
and  all  of  them  fully  support  the  proposi- 
tions he  asserts.  It  has  been  shown  in  the 
course  of  this  r  pinion  that  the  classification 
made  by  this  stetute  Is  not  arbitrary,  and 
does  not  lack  solid  and  substential  ground. 
In  making  it  the  state  has  consulted  ite  in- 
terest not  only  in  the  matter  of  taxation, 
but  also  in  that  of  ite  development  and  pros- 
perity. Moreover,  the  appellant  here  had  no 
existence  until  this  classification  was  made. 
It  came  into  existence  by  virtue  of  the  legis- 
lation of  this  state,  and  was  bom  with  the 
condition  of  which  it  complains  attached. 
All  other  corporations  stending  in  the  same 
situation  are  subjected  to  exactly  the  same 
tax.  It  cannot  be  said,  therefore,  that  this 
discrimination  is  especially  against  it  but 
only  applies  to  ite  class.  It  cannot  be  said 
that  it  is  merely  arbitrary,  a  mere  classifi- 
cation, and  nothing  more,  for  the  reason  that 
the  class  to  which  it  belongs  in  their  situa- 
tion, hi  their  purposes,  and  in  their  relations 
to  the  stete  dlffor  widely  from  the  other 
class  of  corporations  upon  which  a  lighter 
tex  is  imposed.  It  has  been  frequently  inti- 
mated in  the  course  of  this  opinion  that  cor- 
pwations  are  peculiarly  subject  to  legislative 
control,  and  tliat  is  fully  borne  ont  by  the 
authorities,  and  as  much  so  in  respect  to  tex- 
ation  as  in  some  other  particulars.  Bran. 
14th  Amend,  p.  340,  says:  "Considering  that 
corporations  have  privileges  and  franchises 
from  the  stete  wlilch  individuals  do  not  pos- 
sess, they  may  be  texed  differentiy  from  indi- 
viduals and  by  a  different  process."  Support- 
ing this,  he  quotes  the  following  from  the 
opinion  In  Home  Ins.  Co.  v.  New  fork,  131 
n.  S.  694,  10  Sup.  Ot  508,  38  L.  Bd.  1025: 
"But  the  amendment  dees  not  prevent  the 
classification  of  property  for  taxation,  sub- 
jecting one  kind  to  one  rate  and  another  to 
a  different  rate,  distinguishing  between  li- 
censes, franchises  and  privileges  and  visible 
tengible  property  and  between  real  and  per- 
sonal property.  Nor  does  the  amendment  pro- 
hibit special  legislation.  Indeed,  the  greater 
part  of  legislation  is  special,  either  in  the 
extent  to  which  it  operates  or  the  sobjects 
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Bousrht  to  be  obtained.  And  trhen  such  leg- 
islation applies  to  artificial  bodies  it  is  no 
objection  if  all  snch  bodies  are  treated  alike 
under  similar  circumstances  and  conditions 
In  respect  to  the  priylleges  conferred  upon 
tliem  and  the  liability  to  which  they  are  sub- 
jected." In  view  of  these  principles,  the 
conclusion  is  that  said  statute  dees  not  Tio- 
late  said  amendment  to  the  federal  constitu- 
tion. Therefore  the  decree  of  the  circuit 
conrt  sustaining  the  demurrer  and  dismiss- 
ing the  bill  Is  right,  and  must  be  affirmed. 


PAKK,  Treasurer,  t.   CANDLEIJ,   GoTemor. 
(Supreme  Court  of  Oeorgia.    Jan.  4,  1002.) 

STATE)   DEBT— PATUBNT— PUBLIC    PROPERTY— 
PROCBED3  OF  SALE— CONSTITU- 
TIONAL LAW. 

The  mandate  of  the  constitution  embraced 
In  that  para^aph  thweof  which  dedarea  that 
the  proceeds  arising  from  the  sale  of  the  public 
property  owned  by  the  state  shall  be  applied  to 
the  payment  of  tho  tionded  debt  of  the  state, 
and  used  for  no  other  purpose  whateTer,  is 
fully  met  when  such  proceeds  are  devoted  to 
the  payment  of  the  interest  on  the  public  debt, 
because  the  interest  contracted  to  be  paid  is  as 
much  a  part  of  that  debt  as  the  principal 
named  in  the  bond. 

Fish  and  Cobb,  JJ.,  dissenting. 

(Syllabus  by  the  Conrt) 

1.  In  interpreting  the  provisions  of  a  oonstl- 
tntion  it  is  to  be  presumed  that  the  words 
therein  used  were  employed  in  their  natural 
and  ordinary  meaning;  and,  where  a  word 
has  a  technical  as  well  as  a  popular  meaning, 
the  conrts  will  generally  accord  to  it  Its  popu- 
lar signification,  unless  the  nature  of  the  sub- 
ject indicates,  or  the  context  suggests,  diat  it 
la  used  in  a  technical  sense.  Per  Fish  and 
Cbbb,  JJ.,  dissenting. 

2.  Constitutions  are  the  result  of  popular 
wilL  and  their  words  are  to  be  understood  ordi- 
narily in  the  sense  that  such  words  convey  to 
the  popular  mind.  Per  Fish  and  Oobb,  JJ^ 
dissenting. 

S.  A  constitution  is  to  l>e'  considered  as  a 
whole,  and  effect  is  to  be  given,  if  possible,  to 
«adi  section,  clause,  and  word;  and,  if  the 
language  of  any  part  be  doubtful,  it  must  be 
interpreted  by  every  fair  intendment  to  har- 
monize with  the  main  purpose,  and  not  to  de- 
feat It.    Per  Fish  and  Cobb,  JJ.,  dissenting. 

4.  The  presumption  is  that  tne  same  mean- 
ing attaches  to  a  given  word  or  phrase  wherev- 
er It  occurs  in  a  constitution;  and,  where  a 
word  or  phrase  la  used  in  one  part  of  a  consti- 
tution in  a  plain  and  manifest  sense,  it  is  to 
rective  the  same  interpretation  when  used  in 
•very  other  part,  unless  it  manifeetiy  appears 
from  tlie  context  or  otherwise  that  a  different 
meaning  should  be  applied  to  it.  Per  Fish 
and  Cobb,  JJ.,  dissenting. 

5.  In  interpreting  a  provision  In  a  constitn- 
tion,  the  meaning  of  which  is  doubtful  or  am- 
biguous, the  courts.  In  endeavoring  to  arrive  at 
the  intention  of  the  people,  will  consider  the 
obiect  sought  to  be  accomplished  and  the  mis- 
chief souent  to  be  remedied  by  the  provision, 
and  to  this  end  will  deal  with  the  provision  in 
the  Ught  of  prior  or  contemporaneous  history 
and  tbe  conoUtions  and  drcumstancee  under 
which  the  constitution  was  framed.  Per  Fish 
and  0>bb,  JJ..  dissenting. 

8.  The  proceedings  and  debates  of  a  consti- 
tntional  convention,  while  powerless  to  vary 
the  terms  of  the  constitution,  are  nevertheless 
Tsluable  aids  in  determining  the  purpose  and 


consequent   meaning   of  a  doubtful  provision. 
Per  Fish  and  Oobb.  JJ.,  dissenting. 

7.  The  power  of  legisiation  may  be  talcen 
away  from  the  lawmalcing  power  by  the  con- 
stitution as  well  by  implication  as  by  express 
prohibition,  and  prohibitions  against  legisla- 
tion which  result  by  implication  are  equally  as 
effectual  as  when  they  are  express,  and  are  to 
be  regarded  in  the  one  case  no  less  than  in  tbe 
other.    Per  Fish  and  Cobb,  JJ.,  dissenting. 

8.  When  all  of  the  provisions  of  a  constitu- 
tion on  a  given  subject  disclose  a  plan  for  the 
regulation  of  the  bnances  of  the  state,  it  is 
necessarily  implied  from  the  instrument  that 
the  general  assembly  should  not  pass  any  law 
which  would  have  the  effect  of  destroying  such 
plan.    Per  Fish  and  Cobb,  JJ.,  dissenting. 

9.  While  legislative  and  executive  construc- 
tion of  a  constitution,  as  fixed  by  a  long-con- 
tinued and  unbroken  exercise  of  a  given  power 
claimed  to  be  authorised  by  the  constitution, 
is  a  weighty  argument  in  favor  of  the  constitu- 
tionality of  such  exercise  of  authority,  a  single 
exercise  of  power  either  by  the  legislative  or 
execttdve  department  in  a  long  period  of 
years  is  entitled  to  littie  or  no  weight,  when 
the  question  is  before  the  courts  for  the  first 
time,  and  no  rights  of  any  one  interested  in 
the  case  in  hand  have  vested  under  snch  exer- 
cise of  authority.  Per  Fish  and  (Xibb,  J  J.,  dis- 
senting. 

10.  An  interpretation  of  a  constitutional  pro- 
vision by  the  general  assembly,  in  order  to  be 
entitied  to  weight  as  contemporary  interpreta- 
tion, must  be  the  result  of  legislation  passed 
very  nearly  the  time  that  the  constitution  was 
adopted;  and  legislation  passed  nearly  five 
years  after  the  adoption  of  the  constitution  is 
not  entitled  to  be  ranked  as  contemporary  in- 
terpretation of  the  constitution  by  the  general 
assembly  in  the  sense  of  the  rule  just  referred 
to.    Per  Fish  and  Ck>bb,  JJ.,  dissenting. 

11.  A  doubt  as  to  the  constitutionality  of  any 
proposed  legislative  enactment  should  in  any 
case  be  reason  sufilcient  for  refusing  to  adopt 
it.    Per  Fish  and  Cobb,  JJ.,  dissenting. 

12.  Generally,  there  is  a  presumption  from  the 
mere  passage  of  an  act  or  resolution  by  the 
general  assembly  that  the  members  of  that 
body  have  deliberately  passed  upon  the  ques- 
tion of  the  constitutionality  of  the  act  or  reso- 
lution, and,  as  a  result  of  this  presumption,  the 
courts,  in  case  of  doubt  as  to  the  constitution- 
ality of  the  legislation,  will  hold  the  same  to 
he  constitutional;  thus  according  to  the  mem- 
bers of  the  legislative  department  due  credit 
for  having  deliberately  and  conscientiously 
passed  upon  the  question,  and  giving  to  the 
legislation  the  weight  which  it  should  receive 
as  the  result  of  a  deliberate  and  conscientious 
exercise  of  authority  by  the  members  of  the 
legislative  dmartment  of  the  government,  who 
are  equally  bound  with  the  members  of  the 
hidicial  department  to  support  the  constitution. 
Per  Fish  and  Cobb,  JJ.,  dissenting. 

IS.  Quaere:  Where  it  appears  upon  the  face 
of  an  act  or  resolution  that  the  general  assem- 
bly has  not  attempted  to  pass  upon  the  con- 
stitutionality of  the  legislation  therein  provid- 
ed, and  that  it  is  the  manifest  purpose  of  the 
act  or  resolution  that  it  shall  not  go  into  effect 
until  the  conrts  shall  determine  that  it  is  not 
repugnant  to  the  constitution,  is  tiiere  any  pre- 
sumption at  ail  in  favor  of  the  constitutlouality 
of  such  an  act  or  resolution?  Per  PMsh  and 
Cobb.  JJ.,  dissenting. 

14.  The  argument  ah  inconvenlentl  should  not, 
as  a  general  rule,  be  resorted  to  in  interpreting 
the  provisions  of  a  constituttou;  and  especially 
should  the  argument  fn»n  inconvenience  not 
be  at  all  considered  when  the  lawmaking  pow- 
er under  the  constitution  had  ample  authority 
not  only  to  prevent  tbe  inconvenience  com- 
plained of.  but  also  to  remedy  it,  after  it  had 
arisen,  in  a  manner  other  than  that  contem- 
plated in  the  act  or  tesolntioa  ondsr  considera- 
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tion,  even  If  It  be  regarded  as  of  doubtful  con- 
stitutiouallty.  Per  mah  and  Cobb,  JJ.,  dis- 
sentins. 

15.  The  ezpression  "bonded  debt"  of  a  cor- 
poration, state,  etc.,  in  a  strictly  legal  and 
technical  sense,  embraces  both  the  principal 
and  interest  that  may  accme  upon  a  debt  of 
that  class.    Per  Fish  and  Oobb,  JJ.,  dissenting. 

16.  Such  expression,  in  its  popular  sense,  em- 
braces only  the  ptiucipal  of  the  debt.  Per 
Fish  and  Cobb,  JJ.,  dissenting. 

17.  The  term  "bonded  debt,  as  oaed  in  para- 
graph 1,  J  13,  art.  7,  of  the  constitution  (Civ. 
Code,  S  8000),  which  provides  that  the  pro- 
ceeds of  the  sale  of  public  property  shall  be 
applied  to  the  payment  of  the  bonded  debt  of 
the  state,  and  shall  not  be  used  for  any  other 
purpose  whatever  so  long  as  the  state  has  any 
existing  bonded  debt,  was  used  in  its  popular, 
and  not  in  its  strict^  legal  and  technical, 
sense.    Per  Fish  and  Cobb,  JJ.,  dissenting. 

18.  There  is  no  mandatory  requirement  in  the 
constitution  that  the  interest  on  the  public  debt 
shall  be  raised  by  taxation.  If  there  is  revenue 
from  any  source  which  may  be  applied  to  the 
paymrat  of  such  interest  consisteutly  with  the 
constitution.  Const,  art  7,  {  14,  par.  1  (Oiv. 
Code,  §  6801),  requires  only  that  the  general  as- 
sembly shall  each  year  raise  by  taxation  such 
an  amount  as  may  be  required  to  pay  the  pub- 
lic expenses  and  interest  on  the  public  debt, 
and,  if  there  is  any  fund  from  whicn  either  the 
public  expenses  or  the  interest  ou  the  public 
debt  may  be  constitutionally  paid,  the  sum  re- 

anired  to  be  raised  by  taxation  would  b«  only 
le  difference  between  the  amount  of  public 
expenses  or  iAterest  on  the  public  debt  and  the 
fund  constitutionally  available  to  discharge 
these  items;  and,  if  there  is  a  fund  constitu- 
tionally available  for  this  purpose  which  will 
pay  such  items  in  full,  then  no  sum  is  required 
to  be  raised  by  taxation.  Per  Fish  and  Cobb, 
JJ.,  dissenting. 

10.  When  all  of  the  provisions  of  the  consti- 
tution in  reference  to  the  public  debt  are  taken 
together,  and  especially  when  such  provisions 
are  taken  in  the  light  of  the  proceedings  of  and 
debates  in  the  convention  which  framed  the 
constitution,  it  is  clearly  derivable  from  the 
terms  of  that  instrument  that  it  was  the  pur- 
pose of  its  framers  to  provide  a  plan  whereby 
the  state  would  at  some  time  in  the  future  be 
entirely  relieved  of  debt,  and  this  plan  was  to 
be  effectuated  by  raising  such  sum  annually 
by  taxation  as  was  necessary  to  pay  the  intei^ 
est  of  the  public  debt  each  year,  and  the  prin- 
cipal was  to  be  discharged  by  a  sinking  fund 
made  up  of  installments  of  a  given  amount 
raised  each  year  by  taxation  and  the  proceeds 
of  the  sale  of  any  public  property  that  the 
general  assembly  might  authorize  to  be  sold; 
and,  if  the  sinking  fund  and  the  proceeds  of 
the  sale  of  public  property  together  were  not 
sufficient  to  discharge  the  entire  principal  at 
the  maturity  of  the  debt,  such  additional 
amount  as  was  necessary  for  this  purpose  was 
to  be  raised  by  taxation.  Per  Fish  and  Cobb, 
J  J.,  dissenting. 

20.  The  scheme  provided  in  the  constituticm 
for  the  final  redemption  of  the  state  from  a 
condition  of  indebtedness  was  intended  to  be 
carried  out  in  such  a  way  that  there  would  not 
be  in  any  given  year  or  series  of  years  any 
burdensome  tax  'levy  to  meet  the  principal  of 
the  public  debt,  or  any  part  thereof.  Per  Fish 
and  Oobb,  JJ.,  dissenting. 

21.  Qutere:  The  constitution  declaring  that 
the  proceeds  of  the  sale  of  public  property 
shall  be  applied  to  the  payment  of  the  bonded 
debt  of  the  state,  is  not  authority  thus  confer- 
red upon  the  general  asaembly  to  use  the  pro- 
ceeds of  the  sale  referred  to  fn  the  extinguish- 
ment of  the  bonded  debt  by  the  purchase  of 
auT  outstanding  unmatured  bonds  of  (3ie  state^ 
either  at  par,  below  par,  or  at  a  preminm, 
whenever  the  general  assembly  may  deem  it 
wise  to  so  use  tnis  fund?  Per  Fish  and  Cobb, 
JJ.,  dissenting. 


22.  The  proceeds  of  the  sale  of  public  proper- 
^  referred  to  in  Const,  art.  7,  ( 18,  par.  1  (Gir. 
Oode,  I  SOOO),  cannot  be  constitutionally  ap- 

8 lied  to  the  payment  of  the  current  interest  on 
ie  bonded  debt,  when  at  the  time  of  such  pay- 
ment no  part  of  the  principal  is  discharged. 
Per  FiiA  and  Oobb,  JJ.,  dissenting. 

23.  The  above  proposition  is  true  whether  the 
paragraph  of  the  constitution  above  cited  be 
considered  alone  or  in  connection  with  other 
provisions  in  the  constitution,  or  In  the  light 
of  public  history  and  the  proceedings  of  and 
debates  in  the  convention  that  adopted  the  con- 
stitution.   Per  Fish  and  Cobb,  JJ.,  dissenting. 

Error  from  superior  court,  Fulton  county; 
John  S.  Candler,  Judge. 

Application  by  A.  D.  Candler,  goyemor.  for 
writ  of  mandamus  to  R.  E.  Park,  treasorer. 
From  an  order  granting  the  writ,  defendant 
brings  error.    Affirmed. 

L.  B.  Bleckley  and  OrrlUe  A.  Park,  for 
plaintiff  in  error.  J.  M.  Terrell.  Atty.  tien., 
for  defendant  In  error. 

LITTLE,  J.  The  treasurer  of  the  state  of 
Georgia  excepted  to,  assigned  as  error,  and 
has  brought  to  this  court  for  review  a  rallng 
made  by  Judge  Candler,  of  the  Stone  Moun- 
tain circuit,  by  which  a  writ  of  mandamna 
on  application  of  the  governor  was  ordered 
to  be  Issued  to  compel  a  transfer  to  the  credit 
of  the  fund  available  for  the  payment  of  in- 
terest falling  due  on  the  bonded  debt  of  the 
state  of  a  named  amount  of  money  now  in 
the  state  treasury,  which  arose  from  the  sale 
of  property  belonging  to  the  state.  The  gen- 
eral assembly,  by  a  resolution  which  waa  ap- 
proved by  the  governor,  directed  the  transfea 
to  be  made,  so  that,  to  the  extent  of  the  sam 
designated,  the  fund  should  be  made  avail- 
able in  payment  of  current  Interest  on  bonds, 
tiie  principal  of  which  will  not  mature  In  a 
number  of  years.  We  find  In  the  briefs  of 
counsel  for  plaintiff  in  error  questions  per- 
taining to  the  form  and  character  of  the  res- 
olution which  was  passed,  made  as  a  con* 
slstent  part  of  their  contention  that  the  reso- 
lution does  not  have  the  legal  effect  to  com- 
pel the  transfer.  However,  it  is  our  opinion 
that  under  a  proper  construction  of  the  reso- 
lution on  which  the  amplication  for  man- 
damus was  based  the  main  and  controlling 
question— that  is,  whether  the  proceeds  of  the 
sale  of  public  property  can  legally  be  applied 
to  the  payment  of  current  interest  on  the 
bonded  debt  before  maturity  of  the  principal 
—Is  made,  and  can  be  properly  decided,  under 
the  pleadings  and  the- admitted  facta  We 
comply,  therefore,  with  the  request  made  by 
tiie  attorney  general,  who  appeared  for  the 
governor,  and  in  which,  as  we  understand, 
counsel  for  the  plaintiff  in  error  joined,  and 
deal  with  the  case  on  its  merits. 

Inasmuch  as  the  question  at  Issue  Is  one 
purely  of  law,  affects  alone  tbe  public  Inter- 
est, and  must  depend  for  Its  solution  on  an 
Interpretation  of  a  part  of  the  constitution 
with  whicb  all  of  us  have  been  more  or  less 
familiar  for  years,  It  la  not  unnatural  that 
those  who  are  called  to  pass  upon  It  in  their 
capacity  as  citizens  may  personally  entertain 
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decided  Tievs  in  relation  to  the  expediency 
and  policy  of  the  legislation  enacted.  That 
fact,  however,  affords  no  reason  why  the 
judgment  to  be  rendered  should  reflect  the 
individual  opinion  In  this  regard  of  those  who 
pass  upon  It,  for,  as  Judge  Gooley  observed 
In  his  work  on  Constitutional  Limitations 
(page  168):  "The  courts  are  not  the  guardian 
of  the  rights  of  the  people  of  the  state,  ex- 
cept as  those  rights  are  secured  by  some  con- 
stitutional provision  which  comes  within  the 
Judicial  cognizance.  The  protection  against 
unwise  or  oppressive  legislation,  within  con- 
stitutional bounds,  is  by  an  appeal  to  the  jus- 
tice and  patriotism  of  the  representatives 
of  the  pem>le.  If  this  fall,  the  people  In  their 
sovereign  capacity  can  correct  the  evil,  but 
courts  cannot  assume  their  rights.  The  Judi- 
ciary can  only  arrest  the  execution  of  a 
statute  when  It  conflicts  with  the  constitUr 
tion.  It  cannot  run  a  race  of  opinions  upon 
points  ot  right,  reason,  and  expediency  with 
the  lawmaking  [tower."  The  resolution  which 
It  Is  claimed  Is  in  contravention  of  the  limita- 
tion which  the  constitution  has  pUced  on  the 
power  of  the  general  assembly  to  deal  with 
the  public  property  fund,  after  reciting  that 
a  named  amount  arishig  from  the  sale  of 
property  of  the  state  is  in  the  state  treasury, 
and  that  none  of  the  principal  of  the  bonded 
debt  of  the  state  will  be  due  until  January 
1.  1815,  proceeds  as  follows:  "Besolved  fur- 
ther, that  the  sum  of  $325,880  arising  from 
the  sale  of  public  property  shall  be  by 
the  treasurer  of  this  state  transferred  within 
one  day  after  the  approval  of  this  resolution, 
from  the  public  property  fund  to  the  interest 
fund,  and  the  same  sliall  be  paid  out  by  tiie 
treasurer  on  such  Interest  on  the  recognized, 
valid  bonded  debt  of  the  state,  as  may  ma- 
ture In  the  year  1002,  in  accordance  with  a 
general  approitrlation  act,  approved  Decem- 
ber 21,  1800,  and  the  treasurer  Is  hereby  au- 
thorized and  directed  to  make  such  transfer 
and  payment,"  etc.  We  deem  it  entirely  ap- 
prc^rlate,  before  undertaking  to  consider  the 
merits  of  the  question  presented,  to  inquire 
as  to  the  circumstances  under  which  an  act 
of  the  general  assembly,  a  co-ordinate  branch 
of  the  state  government,  will  be  pronounced 
Invalid  by  the  Judiciary  because  of  a  sup- 
posed conflict  between  the  terms  of  the  act 
and  the  provisions  of  the  organic  law.  It 
must  be  conceded  that  the  lawmaking  power, 
within  Its  proper  sphere,  is  supreme,  and  en- 
tirely Independent  of  the  Judiciary.  The  lat- 
ter is  bound  by  the  enactments  of  the  former, 
and  must  bow  to  Its  will,  when  expressed  in 
a  manner  contemplated  by  the  law.  To  say 
that  a  state  legislature  cannot  enact  particu- 
lar legislation,  or  legislate  on  a  particular 
subject,  is  to  deny  a  right  of  legislature  to 
the  people,  from  whom  alone  the  constitution 
received  its  sanctity.  For,  as  said  by  Judge 
Cooley:  "In  creating  a  legislative  depart- 
ment, and  conferring  upon  it  legislative  pow- 
er, the  people  must  be  understood  to  have 
conferred  the  full  and  complete  power  as  It 


rests  In,  and  may  be  exwclsed  by,  the  sov- 
ereign power  of  any  country,  subject  only  to 
such  restrictions  as  they  may  have  seen  fit 
to  Impose  and  to  the  limitations  which  are 
contained  in  the  constitution  in  the  United 
Stotes."  CkMley,  Const  Llm.  p.  87.  This 
court,  in  the  case  of  Allison  v.  Thomas,  44 
Ga.  648,  but  gave  expression  to  a  well-recog- 
nized rule  when  it  said,  "Bvery  presumption 
will  be  made  In  favor  of  the  constitution- 
aUt7  of  an  act  of  the  state  legislature;"  and 
In  the  case  of  Churchill  v.  Walker,  68  Ua. 
681,  It  gave  recognition  to  another  imjportant 
principle  In  state  government  when  It  de- 
clared: "The  legislature  has  power  to  pass 
all  acts  not  forbidden  by  or  obnoxious  to  the 
constitution,  and  the  presumption  is  In  favor 
of  the  constitutionality  of  sncb  acts  until 
they  are  clearly  shown  to  be  unconstitution- 
al." One  reason  why  legislative  acts  are  pre- 
sumed to  be  in  harmony  with  the  organic  law 
is  that  the  Individuals  composing  the  law- 
making power  are  as  much  imder  an  obliga- 
tion, not  only  to  support,  but  to  obey,  the 
mandate  of  the  constitution,  as  the  Judicial 
officer  who  is  called  on  to  Interpret  their 
action.  The  fact  that  the  legislation  was 
enacted  by  the  lawmaking  ix>wer,  and  that  It 
received  the  approval  of  the  executive,  must 
necessarily  be  taken  as  an  expression  of  these 
two  branches  of  the  government  that  such 
enactment  is  within  the  constitutional  limits 
prescribed  for  the  lawmakers;  and  this  is  so 
even  when  provision  Is  simultaneously  made 
that  the  question  of  the  correctness  of  their 
views  may  be  submitted  to  the  Judiciary  for 
authoritative  determUiation.  That  this  was 
done  in  the  present  case  does  not  alter  the 
fact  that  the  legislation  enacted  was  the  ex- 
pression of  their  will  under  their  obligation 
to  confine  their  acts  to  the  requirements  of 
the  constitution,  as  they  understand  it  The 
solemn  act  of  one  co-ordluate  branch  of  the 
government— the  lawmaking  power— may  not 
lightiy  be  set  aside;  nor  will  It  be  declared 
void  unless  it  clearly  appears  that  the  act  In 
question  Is  violative  of  some  provision  of  the 
organic  law  which  the  people,  looking  to  their 
own  protection,  or  as  expressive  of  a  de- 
clared policy,  have  solemnly  adopted.  Chief 
Justice  Marshall,  in  the  case  of  Fletcher  v. 
Feck,  0  Cranch,  128,  3  U  Ed.  162  (cited  by 
Judge  Coolej),  said:  "The  question  whether 
a  law  be  void  for  Its  repugnancy  to  the  con- 
stitution is,  at  all  times,  a  question  of  much 
delicacy,  which  ought  seldom,  if  ever,  to  be 
decided  In  the  affirmative  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render 
such  a  Judgment,  would  be  unworthy  of  Its 
station  could  It  be  unmindful  of  the  solemn 
obligation  which  that  station  Imposes.  But 
It  Is  not  on  slight  Implication  and  vague 
conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and 
Its  acts  to  be  considered  as  void.  The  con- 
flict between  the  constitution  and  the  law 
should  be  such  that  the  Judge  feels  a  clear 
and  strong  conviction  ot  their  incompatibility 
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wttb  each  otbar.**  Mr.  Justice  Washington,  in 
Ogden  T.  Saunders,  12  Wheat  270,  6  L.  Ed. 
C06,  also  cited  by  Judge  Oooley,  states  the 
reason  for  the  rule  in  the  following  language: 
"It  is  but  a  decent  respect  due  to  tbe  wisdom. 
Integrity,  and  patriotism  of  the  legislative 
body  by  which  any  law  is  passed  to  presume 
in  fsTor  of  its  validity  until  its  violation  of 
the  constitution  Is  proved  beyond  a  reason- 
able doubt"  However,  it  Is  not  necessary 
to  go  beyond  the  decisions  of  our  own  court 
to  support  what  seems,  and  ought  to  be,  an 
important  rule,  binding  on  the  Judiciary  in 
considering  the  question  of  the  unconstitu- 
tionality of  an  act  of  the  legislature.  It  was 
ruled  In  tiie  case  of  Carey  v.  Giles,  9  Qa. 
253,  that:  "Acts  of  a  legislature  constlta- 
tlonally  organized  are  to  be  presumed  to  be 
constitutional,  and  it  is  only  when  they  mani- 
festly infringe  some  of  the  provisions  of  the 
constitution,  or  violate  the  rights  of  the  citl- 
een,  that  their  operations  should  be  Impeded 
by  Judicial  power;"  and  that  "a  solemn  act 
of  the  government  will  not  be  set  aside  by 
tbe  court  in  a  doubtful  case.  The  incompati- 
bility or  repugnancy  between  the  statute  and 
the  constitution  must  be  clear  and  palpable." 
In  the  case  of  Turman  v.  Gargill,  54  Ga.  OM, 
Judge  Jackson,  who  delivered  the  opinion  of 
the  court,  after  admitting  that  the  Judges 
entertained  doubts  as  to  the  constitutionality 
of  an  act  of  the  legislature  which  was  In 
question,  said,  in  inronouncing  the  act  consti- 
tiitlonal,  that:  "Before  an  act  of  the  gen- 
eral assemUy  of  the  state,  assented  to  by 
the  executive,  is  declared  null  and  void,  the 
Judicial  branch  of  the  government  should  be 
clearly  satisfied.  If  it  be  at  all  doubtful,  the 
doubt,  most  assuredly,  should  turn  the  scale 
in  favor  of  the  construction  which  the  two 
other  branches  of  our  state  government  have 
given  to  the  constitution."  To  the  same  ef- 
fect, see  Thompson  v.  Spralgue,  69  Ga.  420, 
47  Am.  Rep.  760;  WeUborn  v.  Estes,  70  Ga. 
890;  Scovllle  v.  Calhoun,  76  Ga.  263.  Again, 
courts  are  not  at  liberty  to  declare  an  a^bt 
void  because.  In  their  opinion,  it  is  opposed 
to  a  spirit  supposed  to  pervade  the  constitu- 
tion, but  not  expressed  in  words.  "When  the 
fundamental  law  has  not  limited,  either  in 
terms  or  by  necessary  implication,  the  gen- 
eral powers  conferred  upon  the  legislature, 
we  cannot  declare  a  limitation  under  the 
notion  of  having  discovered  something  In  the 
spirit  of  the  constitution  which  is  not  even 
mentioned  in  the  instrument"  Cooley,  Const. 
Llm.  p.  171.  Recognizing,  then,  that  acts 
of  the  legislature  are  to  be  presumed  to  be 
in  harmony  with  the  organic  law;  that  they 
are  not  to  be  declared  inoperative  because  of 
an  Idea  that  the  spirit  of  tbe  whole  instru- 
ment requires  a  particular  construction  of 
ordinary  language.  In  the  absence  of  words 
expressive  of  such  Intent;  that  a  legislative 
act  cannot  be  declared  void  unless  Its  con- 
flict with  the  constitution  can  be  pointed  out 
and  that  such  conflict  must  be  manifest 
plabi,  and  palpable,— we  shall  endeavor  to 


show  that  neither  by  express  words  nor  by 
necessary  implication  does  the  constitution 
forbid  the  application  of  tbe  proceeds  of  the 
sale  of  public  property  to  tbe  payment  of 
current  interest  on  the  bonded  debt  of  the 
state  in  advance  of  the  maturity  of  the  prin- 
cipal, but  that  the  same,  by  a  proper  act  of 
the  legislature,  can  lawfully  be  done. 

The  constitution  (article  7,  {  13,  par.  1), 
in  directing  what  disposition  shall  be  made 
of  such  proceeds,  declares  that:  "Whenever 
the  general  assembly  may  authorize  the  sale 
of  the  whole  or  any  part  thereof,  [the  pro- 
ceeds] shall  be  applied  to  tbe  payment  of  the 
bonded  debt  of  the  state,  and  shall  not  be 
used  for  any  other  purpose  whatever,  so  long 
as  the  state  has  any  existing  bonded  debt" 
An  attempt  to  use  this  fund  temporarily  in 
payment  of  appropriations  made  for  tbe  sup- 
port of  public  schools  brought  from  this 
court  in  the  case  of  Park  v.  Candler,  113  Ga. 
647,  89  8.  E.  89,  a  ruling  that  such  use  would 
be  Illegal,  and  that  the  fund  referred  to  could 
only  be  used  in  payment  of  the  bonded  debt 
But  tbe  ruling  then  made  did  not  involve  tbe 
question  whether  it  was  lawful  to  use  that 
fund  In  payment  of  the  Interest  as  well  as  the 
principal  of  that  debt  tiiat  question  not  hav- 
ing been  involved  in  the  case  presented. 
Whether  this  can  be  done  depends  upon  the 
deflnltion  to  be  given  to  the  term  "bonded 
debt"  as  used  In  this  paragraph  of  the  con- 
stitution. There  can  be  no  question  that 
when  these  words  are  taken  in  their  ordinary 
sense,  they  refer  to  that  indebtedness  of  the 
state  which  has  been  created  by  contract  In 
the  form  of  a  bond;  that  is,  a  written  obliga- 
tion and  promise  to  pay  to  the  holder  of  the 
writing  a  named  amount  of  money  at  a  giv- 
en time,  together  with  Interest  at  a  stated 
rate  per  cent  In  the  case  of  City  Council 
ot  Dawson  v.  Dawson  Waterworks  Co.,  106 
Ga.  710,  32  S.  E.  907,  Mr.  Justice  Cobb,  who 
delivered  the  opinion,  defines  the  word  "debt" 
so  as  to  include  any  obligation  that  one  is 
under  to  another  to  pay  money  or  other  thing 
of  value,  which  arises  tbe  very  moment  that 
the  obllgaticm  is  undertaken,  and  continues 
until  discharged  by  payment;  and  a  "bond- 
ed debt"  is  defined  by  some  lexicographers 
to  be  that  part  of  tbe  entire  indebtedness  of 
a  corporation  or  state  which  Is  represented 
by  bonds  it  has  issued,  as  distinguished  from 
a  floating  debt;  by  others  it  is  declared  that 
a  "bonded  debt"  is  a  debt  contracted  under 
the  obligation  of  a  bond.  It  is  the  form  of 
the  obligation  which  gives  character  to  this 
class  of  debts  and  distinguishes  it  but  it  is 
not  the  form  which  serves  to  determine  the 
amount  and  extent  of  the  obligation.  That 
must  be  ascertained  from  the  terms  of  the 
contract  as  written,  and,  when  ascertained, 
tbe  bonded  indebtedness  or  Indebtedness  by 
bond  Is  shown.  Such  Indebtedness  may  or 
may  not  consist  of  two  integral  parts,— prin- 
cipal and  Interest  Whether  It  does  or  does 
not  depends  on  the  nature  of  the  obligation. 
If,  by  Its  terms,  a  promise  is  made  that  the 
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maker  will  pay  to  the  holder  a  particular 
amount  at  a  named  day,  and,  in  addition 
thereto.  Interest  on  such  amount  at  a  given 
rate  per  cent,  at  particular  times,  then  the 
bond  binds  the  maker  equally  to  pay  both; 
and  the  obligation  Is  not  discharged  when  be 
compiles  with  one  of  Its  terms,  and  fails  to 
perform  the  other.  Not  only  so,  but  the 
promise  to  do  the  other.  Each  is  an  indebt- 
edness distinct  from  the  other,  created  by  the 
same  obligation,— the  bond,— and  the  aggre- 
gate of  the  two  constitutes  the  sum  of  the 
Indebtedness.  Where  the  maker  is  subject 
to  a  civil  action,  the  production  of  the  bond 
gives  the  right  of  recovery  for  accrued  and 
unpaid  interest  which  may  be  due  according 
to  its  terms.  It  can  do  no  more  as  to  the 
principal.  It  was  provided  by  the  Code 
of  1882  (section  4601),  that,  when  a  fine  ^as 
imposed  for  a  violation  of  a  certain  class  of 
criminal  offenses  (selling  property  which  was 
under  a  mortgage),  one-half  of  the  fine  im- 
posed should  be  paid  to 'the  holder  of  the 
mortgage  (the  person  injured),  and  the  pay- 
ment should  extinguish  the  debt  to  secure 
which  the  mortgage  was  executed,  etc.  This 
court  ruled  in  the  case  of  Conley  v.  Maher, 
8S  Ga.  781,  20  S.  E.  847,  in  construing  that 
statute,  that  the  term  "debt"  embraced  Inter- 
est as  well  as  principal.  That  the  interest 
contracted  to  be  paid  by  a  bond  is  a  part  and 
parcel  of  the  bond,  see  City  of  Kenosha  v. 
Lamson,  9  Wall.  483,  484, 19  L.  Ed.  725;  City 
of  Lexington  y.  Butler,  14  Wall.  282, 20  L.  Ed. 
809.  The  constitution,  a  provision  of  which 
we  are  considering,  declares  in  article  7,  i  1, 
par.  1,  that  the  powers  of  taxation  in  this 
state  shall  only  be  exercised  by  the  general 
assembly  for  named  purposes.  Among  these 
are  "to  pay  the  interest  on  the  public  debt; 
to  pay  the  principal  of  the  public  debt"  It 
would  therefore  seem  that  the  public  debt— 
that  is,  the  bonded  debt— is  composed  not 
only  of  the  principal,  but  also  of  the  interest, 
contracted  to  be  paid.  The  term  "bonded 
debt"  in  its  real,  as  well  as  In  the  ordinary 
and  generally  accepted,  sense  of  the  phrase, 
means  not  only  the  principal  amount  named 
in  the  bond,  but  also  the  sum  of  the  Interest 
which,  in  the  obligation.  Is  promised  to  be 
paid.  If.  however,  it  be  admitted— and  we 
think  In  fairness  it  ought  to  be— that  the 
term  "bonded  debt"  Is  not  in  every  instance 
used  to  express  the  amount  of  both  principal 
and  Interest,  but  sometimes  to  express  the 
principal  named,  yet.  If  these  words  are  in 
any  case  to  be  given  that  meaning,  it  must 
be  so  because  of  the  context  with  which  they 
are  used,  or  from  circumstances  which  show 
that  the  meaning  of  the  phrase  is  to  be  re- 
stricted. Inasmuch  as  the  term  generally 
and  naturally  includes  the  interest,  together 
with  the  principal,  the  Intent  to  restrict  the 
meaning  must  be  made  to  appear  when  they 
are  used  to  express  separately  the  principal 
of  the  debt,  before  it  should  or  can  proxwrly 
be  done.  In  this  particular  case  it  must  be 
remembered  that  we  are  considering  words 


used  by  the  framers  of  a  constitution.  To 
them  credit  must  not  only  be  givoi  for  care 
In  the  use  of  language,  but  also  of  a  full 
knowledge  of  the  proper  and  correct  meaning 
of  the  words  which  they  employ.  In  so  do- 
ing we  are  bound  to  conclude.  In  the  ab- 
sence of  words  limiting  the  meaning  of  the 
phrase  used,  that  a  fair  and  natural  inter- 
pretation of  the  constitutional  provision  re- 
ferred to,  standing  alone,  is  that  the  pro- 
ceeds of  the  sale  of  property  belonging  to  the 
state  may  be  lawfully  applied  to  the  pay- 
ment of  the  principal  and  interest,  as  well  a* 
to  the  principal  or  interest,  on  the  bonds  of 
the  state. 

But  it  is  urged  that  paragraph  1,  |  12,  of 
this  same  article,  also  uses  the  term  "bond- 
ed debt,"  and  in  such  a  connection  that  it 
must  refer  alone  to  the  principal  of  the 
bonds;  and  it  is  argued,  Inasmuch  as  the 
same  term  is  used  in  the  paragraph  under 
consideration,  that  it  was  therefore  the  in- 
tention of  the  framers  of  the  constitution 
that  the  words  there  used  should  likewise 
only  refer  to  the  principal  of  the  bonds.  Th0 
paragraph  so  designated  reads  as  follows: 
"The  bonded  debt  of  the  state  shall  never  be 
increased,  except  to  repel  invasion,  suppress 
insurrection,  or  defend  the  state  in  time  of 
war."  We  are  of  the  opinion  that  a  legiti- 
mate construction  of  the  lang^uage  of  this 
paragraph  does  not,  in  any  sense,  contravene 
the  Interpretation  we  have  given  above  to 
the  term  "bonded  debt,"  nor  does  any  Impli- 
cation arise  from  the  use  of  these  words  in 
the  paragraph  just  quoted  that  the  principal 
of  the  debt  is  Alone  referred  to  in  the  para- 
graph referring  to  the  public  property  fund. 
Both  the  provisions  directing  the  application 
of  the  public  property  fund,  and  the  inhibi- 
tion against  an  increase  of  the  bonded  debt 
are  but  parts  of  a  financial  scheme  which  the 
framers  of  the  constitution  undertook  to  set 
out  in  that  instrument.  Preceding  each  of 
these  restrictions  it  Is  declared  in  paragraph 
1,  f  S,  art  7,  that  no  debt  shall  thereafter 
be  contracted  by  or  on  behalf  of  the  state, 
except  to  supply  casual  deficiencies  of  rev< 
enue,  to  repel  invasion,  suppress  insurrec- 
tion, and  defend  the  state  in  time  of  war,  or 
to  pay  the  existing  public  debt  The  debt 
which  was  allowed  to  be  created  to  supply 
deficiencies  in  revenue  was  limited  in  the 
aggregate  to  $200,000.  So  that  in  time  of 
peace  the  legislature  was  absolutely  prohibit- 
ed from  creating  any  debt  in  behalf  of  the 
state,  except  to  pay  the  then  existing  public 
debt  (eliminating  further  reference  to  defi- 
ciencies in  revenue).  It  is  a  matter  of  which 
judicial  cognizance  may  be  taken,  as  we 
have  before  mentioned,  that  the  public  debt 
at  the  time  of  the  adoption  of  the  constitution 
(as  well  as  now)  was  in  the  form  of  bonds. 
These  bonds,  sooner  or  later,  would  mature. 
They  carried  an  obligation  to  pay  both  prin- 
cipal and  Interest  and  it  was  wisely  left  to 
the  discretion  of  the  general  assembly  to  pay 
ofC  the  principal  and  Interest  of  this  debt  <iif 
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to  create  a  new  debt  for  tbeir  eztingu!8b« 
ment  But  the  power  of  the  legislature  In 
this  regard  was  limited  to  the  payment  of  the 
debt  which  then  existed,  and  when  the  bonds 
which  existed  at  the  date  of  the  adoption  of 
the  constitution  matured  It  was  perfectly  In 
the  power  of  the  legislature  to  create  a  debt, 
—that  Is,  to  issue  a  new  obligation  for  the 
payment  of  the  old  debt,— but  not  one  step 
further  could  they  go.  The  effect  of  the  pro- 
vision is  to  fix,  so  long  as  the  constitution 
remains  in  force,  the  maximum  debt  of  the 
state.  Having  limited  the  power  of  the  leg- 
islature to  make  a  new  debt,  the  framers 
further  declared  that  the  bonded  debt  should 
never  be  Increased  (la  time  of  peace).  Not 
that  boada  might  not  be  issued,  bearing  an 
obligation  to  pay  not  only  principal,  but  in- 
t«est  as  well,  but  it  should  not  be  done  to 
an  amount  greater  than  the  amount  of  the 
debt  which  existed  at  the  time  of  the  adop- 
tion of  the  constitution;  and  In  forbidding 
the  Increase  of  the  bonded  debt  of  the  state 
the  Increase  of  Interest  is  necessarily  forbid- 
den. There  could  have  been  no  idea  in  the 
minds  of  the  framers  of  the  constitution  of 
separating  principal  and  Interest  when  they 
forbade  the  Increase  of  the  bonded  debt. 
They  had  declared  that  no  new  debt  of  any 
character  should  be  created,  and  the  object 
of  this  provision  was  simply  in  addition  to 
declare  that  no  more  bonds  should  be  issued 
except  to  talse  up  and  cancel  the  bonds  which 
represented  the  then  existing  public  debt; 
and  no  legitimate  Inference  can  be  drawn 
from  the  use  of  the  words  here  used  that  the 
term  "bonded  debt,"  as  used  in  other  parts  of 
the  constitution,  was  Intended  to  refer  alone 
to  the  principal  of  the  bonded  debt  If  bonds 
were  forbidden  to  be  issued,  the  inhibition 
extended  to  the  creation  of  a  debt  represent- 
ed by  either  principal  or  interest  or  both. 

It  is  further  urged  that  section  14  of  arti- 
cle 7  of  the  constitution  requires  the  general 
assembly  to  raise  by  taxation  the  annual  ac- 
cruing interest  on  the  bonded  debt,  and  there- 
fore a  contemplation  that  such  interest  may 
be  paid  out  of  the  public  property  fund  is  to 
be  excluded.  The  flrst  clause  of  the  para- 
graph to  which  reference  is  made  reads  as 
folUows:  "The  general  assembly  shall  raise 
by  taxation,  each  year,  in  addition  to  the 
sum  required  to  pay  the  public  expenses  and 
interest  on  the  public  debt,  the  sum  of  one 
hundred  thousand  dollars,  which  shall  be 
held  as  a  sinking  fund  to  pay  off  and  retire 
the  bonds  of  the  state  which  have  not  yet 
matured,  and  shall  be  applied  to  no  other 
purpose  whatever."  It  is  further  provided 
that.  If  the  bonds  cannot  at  any  time  be  pur- 
chased at  or  below  par,  then  the  sinking  fund 
directed  to  be  raised  may  be  loaned,  taking 
as  security  only  the  bonds  of  the  state.  It 
is  evident,  from  a  careful  reading  of  this  sec- 
tion, that  it  was  Intended  to  deal  alone  with 
the  subject  of  raising  a  sinking  fund  for  the 
payment  of  the  bonds,  and  that  the  framers 
of  the  constitution  were  not,  by  the  words 


which  they  employed,  undertaking  to  direct 
how  and  in  what  manner  the  Interest  on  the 
bonded  debt  should  be  raised.  It  is  equally 
evident  from  the  use  of  the  words  employed 
that,  while  the  sinking  fund  should  only  be 
applied  to  the  bonded  debt,  It  should  be  d<Hie 
in  a  particular  manner.  The  words,  "be  held 
as  a  sinking  fund  to  pay  off  and  retire  the 
bonds  of  the  state,  •  •  •  and  shall  be 
applied  to  no  other  purpose  whatever,"  are 
susceptible  of  but  one  meaning,  and  that  is 
that  this  slnldng  fund  must  go  alone  to  such 
a  payment  of  the  bonds  as  will  cancel  them 
pro  tanto;  and  in  this  connection  attention  is 
called  to  the  difference  in  the  requirement  as 
to  the  disposition  of  the  sinking  fund  and 
the  requirement  as  to  the  application  of  the 
public  property  fund.  The  former  must  be 
applied  to  the  payment  of  the  bonded  debt, 
so  as  to  cancel  the  obligation,  while  theJat- 
ter  must  be  api^led  to  the  payment  of  the 
bonded  debt  In  other  words,  the  sinking 
fund  cannot  be  used  except  to  retire  the 
bonds;  and  this  Is  so,  not  from  construc- 
tion, but  from  a  plain  reading  of  the  con- 
stitution. The  contention  of  the  plaintifl  In 
error  is,  practically,  that  the  public  propoty 
fund  can  only  lawfully  be  used  in  the  same 
manner  that  the  sinking  fund  is  directed  to 
be  used.  If  this  is  so,  why  should  the  fram- 
ers of  the  constitution  have  used  different 
language  in  respect  to  the  application  of  the 
two  funds?  Not  only  different  language, 
but  language  with  essentially  different  mean- 
ing? In  the  one  case  it  is  lawful  if  the  fund 
is  applied— that  is,  devoted— to  the  debt  and 
in  the  other  case  It  Is  unlawful  to  apply  it 
—that  is,  devote  It— without  extinguishing 
the  debt  The  terms  "apply"  and  "retire" 
(or  "extinguish")  cannot  be  given  the  same 
meaning  except  by  a  forced  and  unwarranted 
construction.  But  referring  again  to  the 
sinking  fund,  if  it  becomes  necessary.  In  or- 
der to  retire  a  bond,  that  accrued  Interest 
shall  be  paid  at  the  same  time  with  the  prin- 
cipal, we  see  no  reason  why  that  fund  should 
not  be  so  used,  because  the  direction  Is  to 
pay  off  and  retire  the  bonds,  and  this  can- 
not be  done  unless  the  accrued  Interest  be 
paid.  Under  this  provision  it  is  evident  that 
the  fund  cannot  be  used  to  pay  Interest  un- 
less that  payment  retires  the  bonds  from  cir> 
culatlon,  because  the  payment  must  be  made 
in  such  a  manner  as  will  cancel  the  obliga- 
tion of  the  state. 

It  is  further  urged  that  the  mandate  in 
this  section  of  the  constitution  requires  that 
a  sum  sufficient  to  pay  the  annual  interest 
on  the  bonded  debt  shall  be  raised  by  taxa- 
tion each  year.  Not  so,  as  we  think.  The 
difficulty  with  the  contention  is  that  the 
force  of  the  word  "required,"  as  It  appears 
In  the  section,  must  be  misdirected  to  sus- 
tain it  The  language  is  that  "the  general 
assembly  shall  raise  by  taxation,  each  year, 
in  addition  to  the  sum  required  to  pay  the 
public  expenses  and  Interest,  •  •  •  the 
sum  of  one  hundred  thousand  dollars,"  etc. 
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Che  raising  of  the  |100,000  Is  clearly  manda- 
tory. No  choice  la  left  to  the  general  assem- 
bly whether  It  will  raise  a  sinking  fnnd  or 
not,  nor  whether  the  sum  which  they  must 
raise  shall  be  more  or  less  than  $100,000. 
But,  conceding  that  the  section,  by  its  terms, 
is  also  mandatory  as  to  the  raising  of  funds 
to  pay  the  public  expenses' and  the  interest 
on  the  bonds,  the  amount  which  it  directs 
shall  be  raised  is  only  that  which  is  required 
to  meet  such  expenses  and  pay  such  interest. 
At  the  time  of  the  adoption  of  the  constitu- 
tion the  state  was  receiving  a  substantial  in- 
come from  some  of  the  public  property,  and 
from  soarces  other  than  by  direct  taxation 
on  property.  Whether  any  of  such  funds 
are  available  to  meet  the  payments  mention- 
ed—that is,  expenses  and  interest— will  de- 
pend on  the  action  of  the  general  assembly 
In  making  appropriations  for  other  purposes. 
Hence  It  could  hardly  have  been  the  purpose 
of  the  framers  of  the  coDstitntion  to  abso- 
lutely direct  that  the  foil  amount  necessary 
to  pay  the  expenses  of  the  state  and  the 
full  amount  necessary  to  pay  the  interest  on 
the  debt  should  be  annually  raised  by  taxsr 
tion.  Nor  have  they  done  so  in  the  use  of 
the  word  "reqnired,"  as  fonnd  in  the  section, 
which  may  be  defined  as  "haying  imperatlTe 
need"  (Stand.  Diet).  The  direction  as  to 
raising  "the  sum  required  to  pay  the  public 
expenses  and  Interest"  must  have  meant  to 
refer  particularly  to  the  condition  of  the 
treamuy.  If  there  were  <m  hand  funds 
available  to  pay  any  part  of  the  public  ex- 
penses, or  a  part  of  the  interest,  there  would 
be  neltiier  sense  nor  reason  In  directing  tiiat 
the  full  amount  to  pay  each  should  be  raised 
by  taxation,  and  that  there  should  be  left 
for  an  hadellnlte  time  an  available  balance 
In  the  treasury  unused. 

The  constmction  which  we  give  to  this  pro- 
vision of  the  constitution  Is^  as  we  think, 
sound  as  a  logical  proposition,  and  withholds 
nothing  either  from  the  words  and  spirit  of 
the  section,  nor  from  the  financial  scheme 
appearing  in  the  Instrument.  We  are  free 
to  admit  that  while,  under  the  views  we  en- 
tertain and  have  expressed  that  there  is  no 
constitutional  inhibition  against  the  appUca^ 
tlon  of  the  public  property  fund  to  the  extin- 
guishment of  the  Interest  on  the  bonded 
debt,  because  such  Interest  Is  Just  as  much 
a  part  and  parcel  of  the  bonded  debt  as  the 
principal,  yet  the  framers  of  the  constitution 
undoubtedly  contemplated  that  it  would  be 
applied  to  the  payment  of  both  principal 
and  interest;  and  perhaps  (and,  in  my  Judg- 
ment, it  was  80)  It  was  further  contemplated 
that  whenever  there  was  a  suflSclent  fund 
arising  from  the  sale  of  public  property  on 
hand  the  legislature  would  cause  bonds  of 
the  state  to  be  taken  up  pro  tanto,  whether 
at  par  or  a  premium,  and  cause  them  to  be 
canceled,  thus  working  to  the  end  of  the  final 
reduction  of  the  debt  But,  while  contem- 
plated, the  direction  to  do  this  was  not 
given,  and  the  final  disposition  of  that  fund 
40  S.E.-34 


was  left  to  the  general  assembly,  with  the 
sole  restriction  tliat  it  should  be  applied  to 
the  payment  of  the  bonded  debt  Necessarily, 
It  was  foreseen  ttiat  In  succeeding  years  the 
general  assembly  would  be  surronnded  by 
new  and  unexpected  circumstances,  affecting 
the  financial  condition  of  the  state;  and. 
while  the  policy  of  the  makers  of  the  constl- 
totion  was  undoubtedly  to  reduce  and  extin- 
guish the  debt— the  bonded  debt— the  gen- 
eral assembly  seems  not  to  have  been  ham- 
pered by  Imposed  restrictions  in  relation  to 
the  finances,  except  on  general  and  clearly 
Indicated  lines,  and  then  in  plain  and  unam-  ' 
biguous  language.  Undoubtedly,  It  was  the 
contemplation  that  the  bonded  debt  should 
be  entirely  extinguished,  and,  as  was  said 
by  Mr.  Justice  Cobb  in  the  Dawson  Water- 
works Case,  supra,  "the  state  was  not  to  be 
a  perpetual  interest-paying  debtor."  The 
means  by  which  this  end  should  be  accom- 
plished was  defined,  and,  if  pursued,  will,  in 
time,  accomplish  the  desired  end  as  surely 
as  a  correct  result  will  be  reached  by  a  cor- 
rect mathematical  process.  The  time  requir- 
ed within  which  this  can  be  brought  about 
depends  upon  conditions,  and  Is  Indeter- 
minate within  a  known  limit  As  we  have 
endeavored  to  show,  while  the  public  property 
fond  must  go  to  the  extinguishment  of  the 
bonded  debt  and  Is  subject  to  be  applied  to 
the  payment  of  the  Interest  on  that  debt  It 
may  rightfully  be  applied  to  the  payment  oif 
the  principal  also.  But  the  requirement  that 
1100,000  must  come  by  taxation  in  each  year 
as  a  sinking  fund,  which  shall  be  applied, 
not  >s  prescribed  in  the  case  of  the  prop- 
erty fund,  to  the  payment  of  the  bonded  debt 
of  the  state,  but  "to  pay  otF  and  retire  the 
bonds  of  the  state,"  is  made  In  terms.  The 
application  of  the  one  fund  Is  legally  made 
when  It  is  devoted  to  the  payment  of  the 
bonded  debt  paying  It— principal.  Interest; 
one  or  both.  The  application  of  the  other 
fund  to  the  bonded  debt  is  legal,  under  the 
terms  of  the  constitution,  when  that  applica- 
tion has  the  effect  to  pay  off  and  cancel  one 
or  more  of  the  obligations  of  the  state.  One 
is  to  be  devoted  to  the  payment  of  a  debt; 
and,  If  Interest  is  a  part  of  that  debt  It  may 
be  legitimately  applied,  in  whole  or  In  part 
to  the  interest  The  other  may  not  be  de- 
voted to  the  payment  of  Interest  alone.  So 
that  as  we  view  It  the  application  which  Is 
directed  to  be  made  of  the  property  fund  is 
different  from  that  commanded  to  be  made 
of  the  sinking  fund.  Now,  it  may  be  that 
the  property  fund  In  certain  Instances  will 
(as  I  think  it  ought  to)  be  applied  to  the  pay- 
ment of  both  principal  and  Interest  on  the 
bonded  debt  If  so,  of  course,  the  bonds,  pro 
tanto,  will  be  retired  and  canceled,  and  thus  the 
financial  millennium  In  the  affairs  of  the  state 
hastened.  If,  however,  the  public  property  be 
not  sold,  or.  If  sold,  the  bonds  are  not  taken 
up  and  retired,  but  the  proceeds  are  allowed 
to  remain  In  the  treasury  or  devoted  exclu- 
sively to  that  part  of  the  bonded  debt  which 
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IB  represented  by  tbe  Interest,  that  desired 
event  nrlll  be  retarded.  But,  In  any  event.  If 
the  financial  scheme  embodied  in  the  constitn- 
tion  remains  in  force,  and  is  carried  into  ef- 
fect time  is  obliged  to  bring  alwut  the  con- 
templated result,  and  in  each  year  the  $100,- 
000  must  be  raised,  must  be  set  aside,  most 
be  applied  In  snch  a  manner  as  will  retire 
and  cancel  the  bonds  of  the  state.  This  la, 
as  we  conceive,  the  scheme  Inaugurated  ab- 
solutely (or  the  extinguishment  of  tbe  bond- 
ed debt  made  mandatory  by  the  constitution, 
while  the  mandate  as  to  the  property  fund 
leaves  to  tbe  wisdom  and  intelligence  of  the 
representatives  of  the  people  in  tbe  legisla- 
tive branch  of  the  government,  subject  to 
the  approval  of  the  executive,  the  details  of 
its  application  to  tbe  bonded  debt  of  tbe 
state. 
Judgment  affirmed. 

COBB,  J.  Mr.  Justice  FISH  and  I  are 
unable  to  agree  with  the  majority  in  tbe 
eonchudon  readied  by  them,  and  the  rea- 
sons which  constrain  us  to  enter  our  dissent 
upon  the  record  are  embraced  in  tbe  follow- 
ing opinion: 

On  December  14,  1901,  a  resolution  of  the 
general  assembly  In  the  following  words  was 
approved  by  the  governor:  "Whereas,  there 
is  in  tbe  state  treasury  $444,208,  arising  from 
tbe  sale  of  public  property;  and  whereas. 
It  is  a  matto:  of  grave  doubt  In  tbe  minds  of 
many  members  of  the  general  assembly  as 
to  whether  or  not  the  public  property  fund 
can  be  constitntionaliy  applied  to  any  other 
purpose  except  the  payment  of  tbe  principal 
of  the  bonded  debt  of  the  state;  and  where- 
as, tbe  general  assembly  recognizes  that  as 
a  business  proposition  the  finances  of  tbe 
State  are  In  such  condition  aa  to  render  it 
desirable  and  even  necessary  to  apply  the 
above  fund  to  the  payment  of  tbe  Interest 
In  order  to  avoid  the  imminent  danger  of  a 
deficit  in  the  state  treasury,  if  tbe  same  can 
be  done  constltutlonBlly,  and  deshre  to  have 
tbe  question  submitted  at  once  for  adjudi- 
cation: Therefore  be  it  resolved  by  the  gen- 
eral assembly  of  Georgia,  that  tbe  sum  of 
$326,880  of  said  sum  arising  from  tbe  sale 
of  public  property  be^  and  the  same  is,  here- 
by applied  to  and  for  the  payment  of  the 
Interest  on  the  recognized  valid  bonds  of  the 
state,  falling  due  In  the  year  1002.  Resolved 
further,  that  the  sum  of  $326,880  arising 
from  the  sale  of  public  property  shall  be, 
by  tbe  treasurer  of  this  state,  transferred 
within  one  day  after  tbe  approval  of  this 
resolution,  from  the  public  property  fund,  to 
the  interest  fund,  and  the  same  sball  be  paid 
out  by  the  treasurer  on  such  interest  on  the 
recognized  valid  bonded  debt  of  the  state 
aa  may  mature  in  the  year  1902,  In  accord- 
ance with  the  general  appropriation  act,  ap- 
proved December  21,  1900,  and  the  treasurer 
is  hereby  authorized  and  directed  to  make 
such  transfer  and  payment.  Resolved  fur- 
ther, that  It  sball  not  be  inconsistent  with 


the  spirit  of  this  resolution  for  the  state 
treasurer  to  have  the  constitutionality  of  tbe 
requirement  made  by  this  resolution  tested 
in  the  supreme  court"  On  December  16^ 
1001,  the  governor  addressed  to  the  state 
treasurer  a  communication  calling  bis  atten- 
tion to  the  provisions  of  tbe  foregoing  reso- 
lution, and  directing  blm  to  transfer,  in  ac- 
cordance with  such  resolution,  the  sum  of 
$325,880  from  the  public  property  fund  to  tbe 
interest  fund.  The  treasurer  replied  to  this 
communication,  declining  to  make  tbe  trans- 
fer as  directed,  on  the  ground  that  so  doing 
would  violate  the  constitution  of  the  state. 
Thereupon  the  governor  filed  a  petition  pray- 
ing for  a  mandamus  to  compel  the  treasurer 
to  make  the  transfer  as  required  by  the  reeo- 
Intlon  of  the  general  assembly.  On  this  peti- 
tion a  mandamus  nisi  was  granted,  and  at 
the  hearing  the  mandamus  was  made  abso- 
lute. Tbe  treasurer  brings  the  case  here  up- 
on a  bill  of  exceptions  complaining  of  this 
judgment 

While,  under  tbe  facts  as  they  appear  tai 
the  record,  several  questions  of  more  or 
less  difficulty  might  arise,  counsel  insist  in 
their  briefs  upon  the  decision  of  but  a  single 
question.  That  question  is  thus  stated  by 
counsel  for  the  plaintiff  in  error:  "Tbe  sole 
question  in  the  case  is,  can  the  proceeds  of 
the  sale  of  public  property  now  in  tbe  state 
treasury  be  applied  to  the  payment  of  cur- 
rent interest  on  tbe  bonded  debt  before  the 
maturity  of  tbe  principal?"  Tbe  attorney 
general  states  it  in  this  way:  "The  question 
presented  by  the  record  Is  whether  or  not 
the  general  assembly  baa  tbe  authority  to 
apply  money  in  the  treasmry  arising  from  tbe 
sale  of  public  property  to  tbe  payment  of  in- 
terest on  tbe  public  debt  as  tbe  same  may 
fall  due."  It  is  thus  apparent  that  counsel 
not  only  agree  upon  tbe  question  involved, 
but  also  agree  that  no  other  question  la  pre- 
sented for  decision.  The  single  question 
thus  brought  before  us  will  be  considered, 
and  all  otbera  will  be  treated  as  In  no  way 
arising  in  tbe  present  case.  Tbe  solution  of 
tbe  question  now  before  us  depends  upon  tbe 
meaning  to  be  given  tbe  term  "bonded 
debt"  as  it  appears  in  article  7,  |  13,  par.  1, 
of  the  constitution,  which  declares  that  "tbe 
proceeds  of  tbe  sale  of  tbe  Western  and  At- 
lantic, Macon  and  Brunswick,  or  other  rail- 
roads held  by  tbe  state,  and  any  other  prop- 
erty owned  by  tbe  state,  whenever  the  gen- 
eral assembly  may  authorize  the  sale  of  tbe 
whole  or  any  part  thereof,  sball  be  applied 
to  tbe  payment  of  tbe  bonded  debt  of  the 
state,  and  shall  not  be  used  for  any  other 
purpose  whatever  so  long  as  tbe  state  baa 
any  existing  bonded  debt:  provided,  that  tbe 
proceeds  of  the  sale  of  tbe  Western  and 
Atlantic  Railroad  shall  be  applied  to  the  pay- 
ment of  tbe  bonds  for  which  said  railroad 
has  been  mortgaged.  In  preference  to  all 
other  bonds."  Ctv.  Code,  I  5000.  If  this 
paragraph  of  tbe  constitution  is  considered 
isolated  and  alone,  is  the  expression  "bond- 
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ed  debt"  to  be  given  a  meaning  whlcb  in- 
cludea  both  the  principal  and  interest  of  such 
debt,  or  does  it  mean  the  principal  only? 
The  words  are  to  be  taken  in  their  ordinary, 
natural,  common-sense,  popnlar  meaning,  tm- 
lesR  the  context  requires  that  they  should 
be  treated  as  used  in  a  technical  sense. 
Constitutions  are  the  result  of  popular  will, 
and  their  words  are  to  be  understood  ordi- 
narily as  used  In  the  sense  tbat  such  words 
convey  to  the  p<vular  mind.  6  Am.  ft  "Bag, 
Enc.  Law  (2d  Ed.)  pp.  024,  925.  There  Is 
nothing  In  the  paragraph  under  considera- 
tion which  shows  that  the  phrase  "bonded 
debt"  was  used  in  any  other  way  than  in  its 
ordinary  and  i>opular  sense.  What  is  the 
meaning  of  tbe  expression  "bonded  debt"? 
It  has  been  defined  to  be  "that  part  of  the 
entire  indebtedness  of  a  corporation,  state, 
etc.,  which  is  represented  by  the  bonds  It 
has  issued,  as  distinguished  from  floating 
debt"  See  Cent  Diet  tit  "bonded."  If  one 
were  to  ask,  "What  is  the  entire  bonded  debt 
of  a  corporation  or  a  state?"  what  would  be 
tbe  ready  response  of  any  one  who  was  in- 
formed? It  would  simply  be  an  amount  rep- 
resenting the  entire  principal  of  tbe  debt  of 
that  class.  And  so  it  would  be  If  the  ques- 
tion were  asked,  "What  is  the.  floating  debt 
of  a  corporation  or  state?"  The  terms  "bond- 
ed debt"  and  "floating  debt"  are  popularly 
understood  to  mean  the  principal,  and  prin- 
cipal only,  of  the  debts  of  those  classes. 
If  any  official  or  other  citizen  of  this  state 
were  to  receive  an  Inquiry  to-day  asking 
what  was  the  amount  of  the  bonded  debt  of 
tbe  state,  the  answer  would  be  ready  and 
prompt,  and  the  amount  named  would  be 
the  sum  representing  the  principal  of  all  the 
outstanding  valid  bonds  of  the  state.  It 
would  never  for  one  moment  be  presumed 
by  any  one  that  the  Inquiry  referred  In  any 
way  to  tbe  Interest  that  might  be  due  on 
tbe  bonds  at  tbe  date  of  the  Inquiry.  The 
extremely  accurate  and  extraordinarily  pru- 
dent official  or  individual  might  add  to  his 
answer  to  such  an  Inquiry  words  showing 
tbe  rate  of  Interest,  when  Interest  was  last 
paid,  the  amount  of  Interest  due  at  that 
time,  etc.;  but  tbe  ordinary  official  and  the 
average  Individual  would  content  himself 
with  an  answer  that  gave  information  as  to 
the  principal  amount  of  "bonded  debt"  only. 
The  law  deals  at  all  points  with  the  man  of 
ordinary  prudence  and  average  capacity  as 
tbe  standard,  for  the  simple  reason  that  all 
communities  and  commonwealths  are  made 
up  almost  entirely  of  men  of  this  class. 
Constitutions  are  adopted  by  commonwealths 
80  made  up,  and  tbe  meaning  to  be  given 
to  tbe  words  of  such  instruments  is  tbat 
meanibg  which  the  man  of  ordinary  pru- 
dence and  average  Intelligence  and  Informa- 
tion would  give.  Generally  the  meaning 
given  to  words  by  the  learned  and  technical 
Ib  not  to  be  given  to  words  appearing  in  a 
constitution.  In  other  words,  the  popular 
meaning  la  to  be  given  to  the  words  of  a 


constitution,  unless  the  context  or  the  In- 
strument taken  as  a  whole.  Imperatively  re- 
quires some  other  meaning.  Before  the 
words  can  be  given  a  purely  technical  mean- 
ing which  would  be  dllTerent  from  the  pop- 
ular meaning,  the  Intention  that  they  should 
be  so  understood  must  be  plainly  apparent 
and  palpably  manifest  It  may  be  conceded 
that  the  terms  "debt"  "bonded  debt"  "mort- 
gage debt"  "floating  debt,"  and  all  similar 
phrases.  Include,  In  a  technical  and  strictly 
legal  sense,  both  the  principal  and  interest 
of  the  debt;  but  when  such  terms  are  taken 
in  their  usual  and  popular  sense,  they  never 
refer  to  anything  but  the  principal  of  the 
debt.  So  much  for  the  paragraph  of  tbe 
constitution  when  It  Is  considered  Isolated 
and  alone. 

The  next  Inquiry  is,  what  meaning  is  to 
be  given  to  the  expression  "bonded  debt" 
In  the  paragraph  of  the  constitution  above 
referred  to,  when  we  consider  that  paragraph 
In  the  light  of  the  other  provisions  In  the 
constitution  relating  to  the  subject  of  the- 
Indebtedness  due  by  the  state?  The  consti- 
tution declares  tbat  the  "bonded  debt"  of  the 
state  shall  never  be  Increased,  except  for 
three  designated  purposes.  Civ.  Code,  {  S899.. 
The  phrase  describing  the  debt  referred  to 
which  is  used  in  this  paragraph  is  Identical 
with  the  one  used  In  the  paragraph  relating- 
to  the  proceeds  of  the  sale  of  piibllc  property, 
which  will  be  hereinafter  referred  to  as  the 
"Public  Property  Fund."  According  to  a 
well-settled  rule  of  construction,  the  phrase- 
must  be  held  to  mean  the  same  thing  wher- 
ever It  occurs  In  the  constitution,  unless  it 
manifestly  appears  from  the  context  or  other- 
wise that  a  different  meaning  was  Intended 
to  be  applied.  It  Is  contended  that  the 
phrase  should  In  each  Instance  be  construed 
so  as  to  read,  the  "principal  and  interest  of 
tbe  bonded  debt  of  the  state,"  etc.  This 
would  make  tbe  constitution  declare  that  tbe 
"principal  and  Interest  of  tbe  bonded  debt 
of  tbe  state  shall  never  be  Increased,  except 
to  repel  Invasion,  suppress  insurrection,  or 
defend  the  state  In  time  of  war."  The 
amount  of  the  bonded  debt  would  be  thus 
fixed  at  the  principal  and  accrued  Interest 
at  the  date  that  the  constitution  was  adc^t- 
ed,  and  this  amount  could  never  be  larger. 
Such  a  construction  would  make  the  provl- 
Bions  of  this  paragraph  absurd  and  xmreason- 
able,  and  It  cannot,  therefore,  be  adopted. 
The  power  of  taxation  over  the  whole  state 
Is  limited  by  the  constitution  to  certain  pur- 
poses, among  them  being  the  following:  "To 
pay  the  Interest  on  the  public  debt";  "to  pay 
the  principal  of  the  public  debt"  Id.  $  5882. 
The  term  "public  debt"  Is  broader  than  the 
term  "bonded  debt"  It  not  only  Includes 
the  latter,  but  every  other  debt  due  by  the 
public,— fioating  or  otherwise.  In  a  popular 
sense  it  would  be  understood  to  mean  tbe 
principal  amount  of  all  classes  of  indebted- 
ness owing  by  the  state.  This  meaning  Is 
apparent  from  tbe  language  of  tbe  paragraph 
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Jnst  referred  to,  whlcb  refers  to  the  prin- 
cipal of  the  public  debt,  and  the  Interest  on 
the  public  debt  If  "public  debt"  means  the 
principal  and  Interest  of  the  debt  due  by  the 
state,  then  the  constitntlon  authorizes  the 
power  of  taxation  to  be  used  to  "pay  the 
Interest  on"  the  principal  and  interest  of  the 
debt  due  by  the  state,  which  would  be  an 
absurdity,  in  the  light  of  the  fact  tliat  the 
state  never  pays  interest  on  interest  The 
constitution  provides  that  a  debt  may  I>e 
created  to  "supply  casual  deficiencies  In  the 
revenue,"  but  such  debt  must  not  exceed,  in 
the  aggregate,  $200,000.  Id.  |  6888.  No  one, 
of  course,  will  c<«tend  that  the  amount  thna 
stated  as  the  limit  of  the  debt  refers  to  both 
the  principal  and  interest  of  the  debt.  The 
paragraph  of  the  constitution  providing  for  a 
sinking  fund  contains  the  expression  "inter- 
est on  the  public  debt"  which  is  identical 
with  the  expression  used  in  the  paragraph 
relating  to  the  purposes  for  which  money 
may  be  raised  by  taxation.  Id.  S  B901.  In 
every  paragraph  of  the  constitntlon,  other 
than  that  relating  to  the  public  pr<verty  fund 
(Id.  I  6900),  whenever  a  term  is  used  refer- 
ring to  the  debt  of  the  state,  whether  it  Is 
"bonded  debt,"  "public  debt,"  or  simply 
."debt"  it  is  plainly  manifest  that  the  term 
is  used  to  refer  to  principal  of  the  debt  due 
by  the  state,  exclusive  of  the  interest  on  the 
same.  This  being  true,  it  is  dear  that  the 
term  "bonded  debt,"  In  the  paragraph  relat- 
ing to  the  public  property  fund,  must  be  un- 
derstood as  used  in  the  same  sense  therein 
as  it  and  similar  terms  are  used  in  other 
paragraphs.  It  is  true  that  the  paragraph 
of  the  constitution  referring  to  the  "bonded 
indebtedness"  authorized  to  be  incurred  by 
cities  and  counties  uses  the  expression  "prin- 
cipal and  Interest  of  said  debt"  (Id.  {  6894), 
and  the  paragraph  relating  to  the  bonds  of 
the  state  whlcb  have  been  pronounced  Illegal 
uses  the  expression  "principal  or  interest  of 
the  bonds  or  other  obligations"  (Id.  |  6898); 
but  as  these  paragraphs  bear  only  collateral- 
ly on  the  question  under  consideration,  any 
inference  drawn  therefrom  which  would  be 
inconsistent  with  the  inferences  to  be  drawn 
from  paragraphs  bearing  directly  on  the  ques- 
tion must,  of  course,  be  disregarded. 

It  Is  claimed  that  the  constitution  impera- 
tively demands  that  the  interest  on  the  public 
debt  shall  be  paid  by  a  sum  raised  by  taxa- 
tion; and  the  paragraph  relied  on  to  support 
this  contention  is  the  one  relating  to  the 
sinking  fund,  which  declares  that  "the  gen- 
eral assembly  shall  raise  by  taxation  each 
year.  In  addition  to  the  sum  required  to  pay 
the  public  expenses  and  Interest  on  the  pub- 
lic debt,  the  sum  of  one  hundred  thousand 
dollars,  which  shall  be  held  as  a  sinking  fund 
to  pay  oft  and  retire  the  bonds  of  the  state 
which  have  not  yet  matured  and  shall  be  ap- 
plied to  no  other  purpose  whatever.  If  the 
bonds  can  not  at  any  time  be  purchased  at 
or  below  par,  then  the  sinking  fund,  herein 
provided  for,  may  be  loaned  by  the  governor 


and  treasurer  of  the  state;  provided,  the 
security  which  shall  be  demanded  for  said 
loan  shall  consist  only  of  the  valid  bonds  of 
the  state;  but  this  section  shall  not  take 
effect  nntU  the  eight  per  cent  currency  bonds 
issued  under  the  act  of  February  19th,  1873, 
shall  have  been  paid."  Civ.  Code,  {  6901. 
We  do  not  see  anything  In  this  paragraph 
which  requires  the  general  assembly  to  pay 
the  Interest  on  the  public  debt  by  taxation. 
If  there  is  In  the  treasury  any  money  derived 
from  any  source  whatever  which  can  be  ap- 
plied to  the  payment  of  interest  consistently 
with  the  requirements  of  the  constitution. 
The  sum  required  to  pay  the  public  expenses 
and  Interest  on  the  public  debt  is  all  that  Is 
required  to  be  raised  by  taxation,  and.  If  the 
public  expenses  and  interest  on  the  public 
debt  can  be  met  from  other  sources,  no  sum 
need  be  raised  by  taxation.  Under  this  view 
of  the  matter,  the  paragraph  referred  to  has 
no  bearing  whatever  on  the  question  now 
under  consideration,  and  we  are  simply 
brought  back  to  the  question  whether  the 
public  property  fund  can  be  constitutionally 
applied  to  the  payment  of  Interest  on  the  pub- 
lic debt  before  the  maturity  of  the  principal. 
If  we  have  succeeded  In  demonstrating 
that  the  term  "bonded  debt,"  as  used  in  the 
paragraph  of  the  constitution  relating  to  the 
public  property  fund,  means  the  principal  of 
the  debt  only,  and  that  this  conclusion  can 
be  properly  arrived  at  whether  we  consider 
that  paragraph  alone,  or  in  the  light  of  other 
provisions  In  the  constitution,  then  we  need 
go  no  further  In  the  investigation  of  this 
case;  for,  if  this  be  the  proper  meaning  to 
be  given  the  term  "bonded  debt"  in  the  para- 
graph referred  to,  then  in  the  same  para- 
graph is  to  be  found  a  distinct  prohibition 
against  using  the  public  property  fund  for 
any  other  purpose  whatsoever.  See  Park  v. 
Candler,  118  Ga.  647,  39  S.  E.  89.  Let  it  be 
conceded,  however,  that  the  term  "bonded 
debt"  Is  an  equivocal  expression,  and  may 
mean  either  principal  or  principal  and  in- 
terest, and  that  looking  at  all  of  the  provl'- 
sions  of  the  constitution.  It  Is  not  at  all  clear 
In  which  sense  the  term  Is  there  used.  If  It 
be  doubtful  in  what  sense  the  term  is  used 
in  the  constitution,  it  Is  permissible  to  look 
at  the  conditions  surrounding  the  people  at 
the  time  the  constitution  was  adopted,  and 
Interpret  any  doubtful  expressions  In  the 
light  of  such  conditions.  When  the  constitu- 
tion was  adopted  the  state  had  a  bonded 
debt  of  more  than  $10,000,000,  and  the  an- 
nual Interest  on  the  same  was.  In  round  num- 
bers, $700,000.  The  constitution  provides 
that  no  new  debt  shall  be  created,  except 
for  certain  si>eclfled  purposes,  all  of  which 
are  extraordinary  In  their  nature;  that,  after 
certeln  bonds  are  paid  off.  an  annual  sinking 
fund  of  $100,000  shall  be  raised;  that  the 
proceeds  of  the  sale  of  railroads  held  by  the 
state,  and  other  public  property  owned  by 
the  state,  shall  be  applied  only  to  the  pay- 
ment of  the  bonded  debt;  and  that  the  gen- 
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eral  auembly  may  levy  taxes  to  pay  the 
principal  of  tbe  bonded  debt  and  the  interest 
Uiereon.  In  tbe  light  of  the  financial  condi- 
tion of  the  state  at  tbe  time  the  constltntlon 
Mraa  adopted,  wbat  wsa  the  Intention  of  its 
f  ramers,  ajs  well  as  of  the  people  who  adopt- 
ed it,  in  reference  to  tbe  financial  affairs  of 
tbe  state  in  tbe  fntm«?  What  Is  the  scheme 
of  tbe  Instrument  in  so  far  aa  the  public  debt 
is  concerned?  What  la  the  policy  to  be  fol- 
lowed by  those  who  live  under  It,  and  those 
whose  duty  it  Is  to  obey  it  and  enforce  ItV 
There  seems  to  us  to  be  but  one  answer  to 
these  questions.  The  state  was  to  be  re- 
liered  of  debt.  It  was  not  to  continue  a  per- 
petual debtor.  There  was  to  be  a  timet  when 
tbe  state  should  stand  altogether  free  from 
debt;  and  this  result  was  to  be  accomplished 
by  paying  the  Interest  annually  from  the 
proceeds  of  taxation  or  other  funds  of  the 
state  not  set  apart  by  tbe  constitution  to  any 
specific  purpose,  and  discharge  the  principal 
by  the  accumulation  of  the  sinking  fund  and 
tbe  proceeds  of  tbe  sales  of  public  property. 
Tbe  power  to  tax  for  the  purpose  of  jtaying 
tbe  principal  of  the  public  debt  was  given  to 
authorize  the  raising  of  tbe  sinking  fund, 
and  any  other  sum  that  may  be  necessary  to 
discbarge  the  principal  of  the  public  debt 
In  tbe  event  the  sinking  fund  and  the  public 
property  fund  are  not  sufficient  for  that  pur- 
pone.  See,  in  this  connection.  City  Council 
of  Dawson  V.  Dawson  Waterworks  Co.,  106 
Ga.  606,  701,  32  S.  B.  907;  Park  v.  Candler, 
supra.  To  divert  tbe  public  property  fund 
from  tbe  payment  of  -the  principal  of  the 
bonded  debt  to  tbe  payment  of  annual  in- 
terest thereon,  when  no  part  of  the  principal 
is  at  the  same  time  paid  otF  and  discharged, 
is  not  only  not  consistent  with  the  scheme 
and  policy  of  tbe  constitution,  but  is  directly 
antagonistic  thereto;  and.  If  such  diversions 
are  continued  from  time  to  time  until  the  en- 
tire proceeds  of  sales  of  public  property  are 
exhansted,  the  well-conceived,  clearly-outlin- 
ed, and  manifestly  wise  policy  of  the  constl- 
tntlon will  be  entirely  and  completdy  de- 
stroyed and  abrogated,  and  the  evident  in- 
tent of  the  framers  and  people  will  be  com- 
pletely Ignored.  But  it  Is  said  that,  if  the 
meaning  of  the  term  "bonded  debt"  is  not 
clear  or  is  doubtful,  then  there  is  in  the 
constitution  no  express  prohibition  against 
the  use  of  the  public  property  fund  for  the 
payment  of  current  interest  on  the  public 
debt,  when  no  part  of  the  principal  Is  at  the 
same  time  discharged.  Let  this  be  conceded, 
and  still  tbe  application  of  the  fund  in  ques- 
tion to  tbe  payment  of  Interest  alone  would 
nevertheless  be  Illegal.  Limitation  upon  tbe 
power  of  the  general  assembly  may  arise  by 
Implication  as  well  as  from  the  effect  of  an 
exi^ees  prohibition,  and  when  so  arising  they 
are  none  the  less  to  be  regarded.  6  Am.  A 
Eng.  Enc.  Law  (2d  Ed.)  p.  934,  note  6,  citing 
Page  V.  Allen,  58  Pa.  338,  98  Am.  Dec.  272. 
l%e  case  Just  cited  was  dealing  with  a  law 
jHWvlding    tor   tbe    reglstratlan    of    voters, 


which  made  a  condition  oC  registry  flie  pos- 
session by  tbe  voter  of  certain  qualifications 
additional  to  those  prescribed  by  the  consti- 
tution; there  being  nothing  in  tbe  constitu- 
tion expressly  prohibiting  the  legislature 
from  requiring  that  tbe  voter  should  have 
such  qualifications.  In  the  opinion  of  the 
court,  by  Thompson,  C.  J.,  there  is  tbe  fol- 
lowing language:  "It  Is  usual  on  the  port  of 
those  who  Insist  on  tbe  constitutionality  of 
any  given  statute  to  claim  that  It  must  be 
regarded  as  constitutional  unless  expressly 
problblted  by  some  provision  in  the  consti- 
tution. In  other  words,  In  construing  the 
constitution  of  the  state,  whatever  is  not 
expressly  denied  to  the  legislative  power  Is 
possessed  by  it  Tbe  opposite  of  this  rule, 
I  may  remark,  is  the  rule  of  construction  of 
the  federal  constitution.  I  assent  to  this, 
bat  not  that  the  inhibitions  of  tbe  constltn- 
tlon must  always  be  express.  They  are 
equally  efCective,  and  not  less  to  be  regarded, 
when  they  arise  by  implication,  and  this  is 
tbe  case  when  the  legislative  lurovlslon  is  re- 
pugnant to  some  provision  of  the  constitu- 
tion. Leib  V.  Com.,  9  Watts,  200;  Hill  v. 
Humphreys,  5  Watts  &  S.  123,  39  Am.  Dec. 
117;  Eakln  v.  Ranb,  12  Serg.  &  R.  830; 
Com.  V.  Maxwell,  27  Pa.  444;  Chase  v.  Mil- 
ler, 41  Pa.  403.  To  illustrate  this  Idea:  The 
executive  power  of  the  state,  under  tbe  con- 
stitDticm,  Is  lodged  in  a  governor;  and  tbe 
legislative,  in  a  senate  and  bouse  of  repre- 
sentatives. It  would  be  manlfestiy  repug- 
nant to  these  provisions  of  the  constitution  If 
an  act  of  assembly  should  provide  for  the 
election  of  two  executives,  or  two  senates 
and  houses  of  representatives,  at  tbe  same 
election;  yet  it  would  be  unconstitutional 
only  by  implication;  there  being  no  express 
prohibition  on  the  subject  So  in  regard  to 
qualification  for  office.  An  act  which  should 
require  a  residence  in  tbe  state  for  ten  years, 
Instead  of  three,  or  an  age  of  fifty  years,  or 
freehold  estate.  In  order  to  be  eligible  to  tbe 
office  of  representative,  would  be  void  for 
repugnancy,  because  differing  from  the  quail" 
fication  expressed  in  the  constitution,  and 
would  be  so  only  by  necessary  Implication, — 
necessary  to  keep  legislation  within  the  para- 
mount rules  of  tiie  constitution." 

When,  from  tbe  constitution  Itself,  or  from 
tbe  constitution  In  tbe  light  of  contempo- 
raneous public  history,  a  well-defined,  com- 
plete, and  orderly  plan  and  scheme  for  tbe 
discharge  of  the  public  debt  are  plainly  ap- 
parent and  tbe  policy  to  be  followed  In  the 
future  is  clearly  derivable  from  tbe  instru- 
ment, is  there  not  necessarily  an  implication 
tbat  tbe  general  assembly  shall  have  no  pow- 
er to  do  anything  \^hlch  will  subvert  tbe  plan 
and  Ignore  the  policy  of  the  constitution  T 
Is  not  tbe  statement  of  such  a  question  the 
only  answer  tliat  it  requires? 

If  anything  is  needed  to  re-enforce  the  con- 
clusion we  have  reached  in  this  case,  all  tbat 
is  necessary  Is  to  look  at  tbe  constitution  In 
tbe  light  of  tbe  proceedings  of  and  debatss 
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In  tbe  conTentlon  that  framed  It  The  ques- 
tion was  flrst  brought  before  the  convention 
on  July  16,  1877,  by  a  resolution  by  Mr.  Wof- 
ford,  which  was  adopted.  The  resolution 
was  as  follows:  "Whereas,  It  is  probable 
a  clause  of  prohibition  of  the  further  issu- 
ance of  bonds,  or  other  indebtedness  of  the 
state  of  Gewgla,  will  be  Incorporated  in  the 
constitution;  and,  whereas.  It  Is  important 
that  the  present  debt  of  the  state  be  paid  as 
rapidly  as  possible,  that  the  people  may  be 
delivered  of  the  enormous  and  ruinous  rate 
of  Interest  which  they  are  paying.  There- 
fore, resolved:  (1)  That  a  committee  of  one 
from  each  congressional  district  be  appointed 
by  the  president  to  Inquire  If  the  property 
of  the  state  can  be  made  available  for  the 
purpose  of  the  payment  of  the  public  debt. 
And  (2)  if  It  can  be  made  so  available,  to  re- 
port such  an  ordinance,  or  other  measure,  as 
they  may  deem  advisable.  (S)  That  the  treas- 
urer of  this  state  report  to  tills  house  the 
precise  amount  of  the  public  debt,  funded 
and  floating.  (4)  Also  to  what  extent  the 
state  Is  liable  as  endorser."  Jour.  Const 
Conv.  1877,  p.  51;  Small's  Debates,  p.  85. 
On  July  18th  Mr.  Tharpe  introduced  the 
following  resolution,  which  was  adc^ted: 
"Whereas,  the  public  debt  of  the  state  of 
Georgia  Is  now  over  eleven  millions,  with 
only  about  one-third  of  the  property  owned 
before  the  war;  and  whereas,  the  rate  of 
taxation  Is  about  eight  times  as  great  as  be- 
fore the  war;  and  whereas,  this  heavy  tax 
is  not  more  Qian  enough  to  pay  the  current 
expenses  of  the  state,  and  the  annually  ac- 
cruing Interest  of  the  public  debt  without 
producing  any  sinking  fund  for  its  reduction; 
and  whereas.  It  Is  deemed  impolitic  and  im- 
practicable to  increase  the  present  burden- 
some rate  of  taxation:  Therefore,  be  it  re- 
solved, that  a  committee  of  one,  from  each 
ccmgresslonal  district  be  appointed  to  in- 
quire into  the  propriety  of  selling  the  West- 
em  and  Atlantic,  Ifacon  and  Brunswick,  and 
North  and  Sooth  Railroads,  in  order  to  pay 
the  indebtedness,  and  to  rednce  taxation,  said 
committee  to  report  at  the  earliest  practica- 
ble moment."  Jour.  Const  Conv.  1877,  p.  68; 
Small's  Debates,  p.  47.  On  July  27th  the 
committee  appointed  under  the  Tharpe  reso- 
lution made  a  report  which  was,  in  sub- 
stance, as  follows:  That  the  flrst  general  as- 
sembly after  the  adoption  of  the  constitution 
shall  cause  to  be  created  a  commission,  who, 
with  the  governor,  should  be  authorized  to 
sell,  after  August  1,  1878,  the  North  &  South, 
Macon  &  Brunswick,  Memphis  Branch,  and 
Western  &  Atlantic  Railroads;  the  report 
fixing  the  minimum  amounts  for  which  the 
Macon  &  Brunswick  and  the  Western  &  At- 
lantic Railroads  should  be  sold,  and  provid- 
ing that  the  other  railroads  named  in  the 
report  should  be  sold  for  such  sums  as  they 
would  bring  in  the  market  The  report  fur- 
ther provided  that  "the  money  so  raised 
shall,  by  said  commission,  be  Immediately 
Invested  in  the  bonds  of  the  state,  stamped. 


deposited  with  the  treasurer,  and  reported  to 
the  governor,"  and  that  "no  part  of  the  pro- 
ceeds of  said  sales  shall  be  used  for  any 
other  purpose  than  the  redemption  of  the 
I  bonds  of  the  state."  Jour.  Const.  Conv.  pp. 
161,  166;  Small's  Debates,  p.  129.  On  July 
31st  the  committee  on  final  revision  submit- 
ted a  report  on  "finance,  taxation  and  the 
public  debt,"  containing  the  various  provi- 
sions on  these  subjects,  which  they  recom- 
mended to  be  grouped  in  the  constitution  In 
one  article.  The  following  sections  of  this 
report  are  material  to  the  present  dlscus- 
slou: 

"Section  1.  The  powers  of  taxation  over 
the  whole  state  shall  be  exercised  by  the  gen- 
eral assembly  for  the  following  purposes  only: 
For  support  of  the  state  government;  for 
educational  purposes;  to  pay  the  Intereet  on 
the  public  debt;  to  pay  the  principal  of  the 
public  debt" 

"Sec;  8.  No  debt  shall  be  contracted  by,  or 
on  behalf  of,  the  state,  except  to  supply 
casual  deficiencies  of  revenue,  to  repel  Inva- 
sion, suppress  Insurrection,  and  defend  the 
state  In  time  of  war,  or  to  pay  the  existing 
public  debt;  but  the  debt  created  to  supply 
deficiencies  In  revenue  shall  not  exceed.  In 
the  aggregate,  two  hundred  thousand  dol- 
lars." 

"Sec.  12.  The  bonded  debt  of  the  state 
shall  never  be  Increased,  except  In  the  cases 
In  which  the  state  is  authorized  to  contract 
debts  enumerated  In  the  flrst  paragraph  of 
the  third  section  of  this  article. 

"Sec.  IS.  The  following  described  bonds 
of  the  state  of  Georgia  are  legal  and  valid, 
and  their  legality  and  validity  shall  never  be 
questioned,  and  the  principal  and  interest 
thereon  shall  be  paid.  The  bonds  thus  de- 
scribed embrace  all  the  legal  and  valid  bmida 
of  the  state,  and  all  others  are  illegal,  null 
and  void.  The  legal  and  vaUd  bonds  are  as 
follows: 

6  per    cent    currency    bonds   due 
1878-1886,   by   act   of   February 

27,  1856  «     900,000 

7  per    cent    currency    bonds    due 

1886,  by  act  of  March  12,  1886. .       8,000,000 
7  per  cent  gold  bonds  doe  1890,  by 
act  of  September  15.  1870 2,008,000 

7  per   cent    currency   bonds    due 

1892,  by  act  of  Jannaiy  18,  1872         807.600 

8  per    cent   currency   bonds   due 
1878-1886,   by   act  of  February 

19,1878 900,000 

7   per   cent    currency   bonds    due 

1896,  by  act  of  February  24. 1876  542.000 
6    per    cent,    currency    Iwnds   due 

1889,  by  act  of  February  19. 1877      2.298,000 


910.645,500 

"(2)  In  addition  to  the  above-named 
amount  the  state  may  hereafter  become  li- 
able, from  endorsement  for  $464,000  of  the 
bonds  of  South  Georgia  and  Florida  Railroad, 
said  bonds  to  the  stated  amount  having  been 
legally  endorsed  by  proper  authority. 

"Sec.  14.  The  proceeds  of  the  sale  of  the 
Western  and  Atlantic,  Macon  and  Bruns- 
wick, or  other  railroads  held  by  the  states 
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•nd  any  other  property  owned  by  the  states 
whenever  the  general  assembly  may  author- 
ize the  sale  of  the  whole,  or  any  part  thereof, 
shall  be  applied  to  the  payment  of  the 
bonded  debt  of  the  state,  and  shall  not  be 
used  for  any  other  purpose  whatever,  bo 
long  as  the  state  has  any  existing  tK>nded 
debt 

"Sec.  15.  The  general  assembly  shall  raise 
by  taxation  each  year,  in  addition  to  the 
sum  required  to  pay  the  public  expenses, 
and  interest  on  the  public  debt,  the  snm  of 
one  hundred  thousand  dollars,  which  shall 
be  hdd  as  a  sinking  fund  to  pay  ott  and  re- 
tire the  bonds  of  the  state,  which  have  not 
yet  matured,  and  shall  be  applied  to  no 
other  purpose  whatever.  If  the  bonds  can- 
not, at  any  time,  l>e  purchased,  then  the 
sinking  fund  herein  provided  for  may  be 
loaned  by  the  governor  and  the  treasurer  of 
the  state,  provided  the  security  which  shall 
be  demaded  for  said  loan  shall  consist  only 
of  the  valid  Ixmds  of  this  state." 

See  Jour.  Const.  Conv.  pp.  204-210; 
SraaU's  Debates,  pp.  182-184. 

On  August  24th  the  committee  appointed 
under  the  Wofford  rescdution  made  a  report 
'Which  was,  in  substance,  as  follows:  The 
property  owned  by  the  state  should  be  pledg- 
ed for  the  i>ayment  of  its  existing  debt,  and 
to  that  end  certain  property  of  the  state 
mentioned  in  the  report  should  be  sold  as 
soon  as  practicable,  and  the  proceeds  of  the 
sale  used  in  the  payment  of  the  debt  as  It 
became  due;  that  portion  of  the  proceeds 
which  must  be  kept  on  hand  to  await  the 
maturity  of  the  debt  to  be  loaned  or  In- 
vested as  provided  in  the  constitution  then 
being  formed.  The  general  assembly  should 
be  requested  at  its  first  session  after  the 
adoption  of  the  report  to  enact  such  laws  as 
might  be  necessary  to  carry  into  effect  the 
recommendation  made  above,  and  to  provide 
for  the  sale  of  the  property  before  it  should 
bave  further  deteriorated  In  value.  The  gen- 
eral assembly  should  be  recommended  to 
«mpIoy  an  able  commission  for  the  purpose 
of  effecting  the  sales  of  the  property  men- 
tioned, and  this  commission  should  be  vest- 
ed with  a  large  discretion  as  to  the  price 
for  and  the  terms  upon  which  the  sales 
should  be  had.  In  the  Judgment  of  tlie  com- 
mittee presenting  the  report,  the  state  should 
never  issue  bonds  at  a  greater  rate  of  inter- 
est than  6  per  centum,  and  all  bonds  here- 
after issued  should  be  redeemable,  at  the  op- 
tion of  the  state,  after  the  expiration  of  five 
years.  Jour.  Const  Conv.  pp.  557-55©; 
Small's  Debates,  p.  440.  On  August  25  th 
the  constitution  was  adopted  by  the  con- 
tention, and  provision  was  made  for  submits 
ttntg  it  to  a  vote  of  the  people.  Jour.  Const 
Conv.  pp.  5G8,  570.  On  August  9th  section 
lA  of  the  report  of  the  committee  on  finance, 
taxation,  and  public  debt,  above  referred  to, 
•Kme  before  the  convention  for  adoption, 
•nd  the  following  debate  occurred: 


"Mr.  Jenkins,  of  Richmond:  It  seems  to  me 
that  an  amendment  should  be  added  to  that 
section.  As  it  reads,  it  seems  that  if  the  West- 
ern &  Atlantic  Railroad  were  sold,  and  any 
bonds  other  than  those  for  which  that  road 
is  mortgaged  should  fall  due  before  them, 
the  proceeds  of  the  sale  might  be  applied  to 
those  bonds.  My  point  is  that,  inasmuch 
as  the  road  has  been  mortgaged  by  the 
state  to  pay  certain  bonds,  this  clause  should 
certainly  give  those  bonds  the  preference  ont 
of  the  proceeds  of  the  sale. 

"Mr.  Mynatt:  I  offer  this  amendm^it: 
'That  the  proceeds  shall  be  applied  to  the 
extinguishment  of  the  bond  of  indebtedness 
of  the  state  in  the  order  of  their  priorities.' 

"Mr.  Hammond,  of  Fulton:  I  move  to 
strike  out  the  section.  It  seems  to  me  It 
would  be  the  proper  thing,  if  the  road  Is  sold, 
to  apply  the  proceeds  to  the  bonded  debt 
It  might  be  sold  at  a  time  when  none  of  the 
public  debt  was  due,  and  none  of  that  debt 
could  be  paid  by  it  The  general  assembly 
would  have  six  or  eight  millions  of  dollars 
upon  their  hands,  which  could  not  be  appro- 
priated to  any  other  purpose.  The  state 
cannot  compel  the  holders  of  her  bonds  to 
receive  payment  for  them  until  they  are 
due.  I  propose  to  leave  the  whole  matter  to 
the  legislature,  where  it  properly  belongs, 
and  where  It  can  be  properly  regulated. 

"Mr.  Warren,  of  Chatham:  I  desire  that 
the  people  of  Georgia,  in  convention  assem- 
bled, should  say  to  the  people  who  hold  the 
obligations  of  the  state  that  the  public  prop- 
erty of  the  state  Is  pledged  as  security  for 
the  payment  of  their  debts.  I  think  that 
we  should  sell  the  whole  of  it,  and  apply  the 
proceeds  to  the  payment  of  these  debts. 

"Mr.  Maddox:  Suppose  that  you  sold  the 
road  next  year,  and  none  of  these  bonds 
were  due  until  1886;  what  are  yon  going  to 
do  with  the  money? 

"Mr.  Warren:  You  will  have  no  trouble 
in  buying  bonds  of  the  state,  if  you  have 
got  the  money  to  buy  them  with,  and  will 
pay  the  market  price.  We  should  not  squan- 
der this  money,  and,  when  the  bonds  fall 
due,  be  compelled  to  wring  it  from  the  peo- 
ple In  taxes.  We  had  better  retire  five  mil- 
lions of  dollars  of  this  debt  with  six  millions 
doUan^  worth  of  bonds,  than  to  squander  six 
millions,  and  owe  the  five  millions,  and  have 
to  get  it  from  the  people  in  taxes  when  we 
have  it  to  pay.  And  in  this  selling  of  a  large 
amount  of  the  property,  like  the  state  road, 
it  is  much  more  than  likely  that  we  can  sell 
it  for  a  better  price  in  bonds  of  the  state, 
—say  two  or  three  hundred  thousand  dol- 
lars down,  and  so  much  year  after  year, 
with  the  interest  upon  them.  I  am  in  favor 
of  pledging  every  dollar  of  public  property  to 
this  purpose,  and  the  proceeds  of  the  sale 
of  this  property  shall  go  to  no  other  purpose 
while  we  have  a  public  debt 

"Mr.  Davis,  of  Dougherty:  I  propose  to 
amend  by  saying  that  the  proceeds  shall  go 
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first  to  ttie  bonds  of  tbe  Western  &  Atlantic 
Ballroad,  and  then  to  tbe  otber  bonded  debt 
of  the  state. 

"The  President  pro  tern.:  Mr.  Jenkins' 
amendment  Is  first  in  order. 

"The  secretary  read  the  amendment  pro- 
posed by  Mr.  Jenkins,  of  Richmond,  as  fol- 
lows: 'Provided,  that  the  proceeds  of  the 
sale  of  the  Western  and  Atlantic  Ballroad 
shall  be  applied  to  the  payment  of  the  bonds 
for  which  said  railroad  has  been  mortgaged, 
In  preference  to  all  other  bonds.' 

"Mr.  Bass:  I  cannot  see  the  necessity  for 
adopting  any  sncb  amendment  as  that  If 
the  state  road,  upon  which  this  mortgage  Is 
held,  should  ever  be  sold,  It  Is  very  evident 
that  the  purchasers  would  have  sagacity  to 
look  to  thetr  own  Interests,  and  that  they 
wonld  not  purchase  It  and  pay  the  purchase 
money  tmless  It  was  established  that  the 
proceeds  should  be  paid  to  cancel  these 
mortgage  bonds.  As  It  would  be  to  the  In- 
terests of  the  purchasers  to  look  after  this 
matter,  I  do  not  see  any  necessity  tor  pat- 
ting this  amendment  here. 

"Mr.  Jenkins,  of  Richmond:  I  believe  the 
better  plan  wonld  be  to  leave  tills  whole 
matter  to  the  legislature,— the  appropriation 
of  the  proceeds  to  these  sales.  But  if  tbe 
convention  Intends  to  legislate  upon  the  sub- 
ject, it  to  very  dear  that.  If  they  are  to  be 
devoted  to  the  bonded  debt  of  the  state  gen- 
erally, those  debts  which  have  been  secured 
I7  mortgage  on  the  road  should  be  preferred 
over  all  others.  If  this  goes  out  to  the  world 
without  this  proviso,  It  would  have  tbe  effect 
to  depress  the  bonds  of  the  state  secnred  by 
that  mortgage,  and  it  would  appear  as 
though  you  did  not  respect  the  mortgage, 
and  did  not  Intend  to  stand  up  to  your  obli- 
gations. I  feel  some  solicitude  upon  this 
subject,  because  I  was  govo-nor  of  Georgia 
when  this  proceeding  was  authorized,  and 
because  my  name  Is  signed  to  the  bonds  of 
the  mortgage.  I  say  the  possibility  of  iwss- 
Ing  this  section  withont  the  security  con- 
tained In  tbe  amendment  would  be  to  cast 
donbt  upon  tbe  validity  of  the  security.  It 
wonld  alarm  the  pnUlc  mind  and  depress 
these  bonds.  I  say  that  you  should  provide 
that  the  proceeds  of  the  sale  of  the  Western 
&  Atlantic  Ballroad  should  be  held  to  secure 
tbe  payment  of  tbe  bonds  for  which  It  was 
mortgaged. 

"The  amendment  of  Mr.  Jenkins  was 
agi-eed  to.  The  motion  to  strike  out  was  re- 
jected. The  section  as  amended  was  then 
agreed  to."    Small's  Debates,  pp.  310,  311. 

Tbe  foregoing  extracts  from  tbe  Journal 
and  debates  of  the  convention  embrace,  we 
believe,  every  word  that  was  used  in  resolu- 
tions, reiwrts,  or  debates  on  tbe  subject  of 
the  public  debt  of  the  state,  and  how  It 
should  be  paid.  Is  there  anything  In  any 
of  them  from  which  It  could  be  Inferred  that 
It  was  the  purpose  or  intention  of  a  single 
member  of  the  convention  that  the  public 
property  fund  should  be  used  for  the  pay- 


ment of  Interest  on  the  public  debt,  wboi 
no  part  of  the  principal  was  at  the  same  time 
discharged  by  payment  from  such  fund?  On 
tbe  other  hand,  is  It  not  clear  from  the  lan- 
guage of  every  resolution  and  report,  as  well 
as  from  every  word  uttered  in  debate,  that 
the  proceeds  of  the  sales  of  public  property 
were  to  be  used  solely  as  a  means  to  an  end, 
and  that  end  was  to  discharge  the  principal 
of  the  public  debt,  so  that  in  time  the  state 
would  be  free  from  debt,  without  subjecting 
the  pieople  to  a  ruinous  tax  rate  to  meet  the 
bonds  of  the  state  at  their  maturity?  Wonld 
not  this  end  be  entirely  defeated  by  tbe  use 
of  such  proceeds  for  the  payment  from  time 
to  time  ot  Interest  only  nntil  the  pnUic 
property  fund  Is  exhausted?  Suppose  tbe 
public  property  fund  had  been  used  for  tbe 
payment  of  interest  from  the  time  the  con- 
stitution went  into  effect;  what  would  have 
been  the  result?  The  bonded  debt  of  tbe 
state  at  that  time  was  $10,844,600,  bearing 
interest  annually  amounting  to  $719,135.  Of 
these  bonds,  $1,800,000  matured  In  install- 
menta  between  1878  and  1886,  and  $3,600,000 
also  matured  in  1886.  If  tbe  entire  public 
proi)erty  bad  been  sold,  and  used  to  pay  tlie 
Interest  on  the  debt  and  the  installments  of 
tbe  $1,800,000  (the  sinking  fund  not  going 
into  operation  till  they  were  retired),  there 
would  not  have  been  enough  of  the  proceeds 
left  to  pay  the  $3,600,000  at  maturity,  leav- 
ing $4,396,000  due  in  1889  and  1890,  as  well 
as  $849,500  due  in  1892  and  1896,  entirely  u» 
provided  for  and  unsecured.  Will  any  one 
contend  that  this  result  would  have  been 
consistent  with  the  purpose,  policy,  plan, 
and  scheme  of  the  constitution,  or  the  inten- 
tion of  the  framers  or  the  people  who  rati- 
fied It?  It  Is  said,  however,  that  the  conclu- 
sion we  hare  reached  would  make  tbe  con- 
stitution provide  for  an  unwise  financial 
scheme,  in  that  tbe  public  property  fund 
must  lie  Idle  in  the  treasury,  awaiting  the 
maturity  of  the  bonded  debt  Whether  wise 
or  nnwlse,  If  the  constitution  requires  this 
it  must  be  obeyed.  But  do  the  terms  of  the 
constitution  necessarily  require  this?  Tbe 
constitution  says  that  the  proceeds  of  the 
sale  of  public  property  "shall  be  applied  to 
tbe  payment  of  the  bonded  debt  of  the  state." 
What  was  meant  by  the  word  "applied"? 
Tbe  word  "apply"  is  defined  as  follows:  "To 
put  to  use;  to  use  or  employ  for  a  particular 
purpose  or  in  a  particular  case;  to  appro- 
priate; to  devote;  as  to  apply  money  to 
the  payment  of  a  debt"  Webet  Diet  "To 
use  or  employ  for  a  particular  case,  or  de- 
vote to  a  particular  purpose;  as  to  apply  a 
sum  of  money  to  the  payment  of  a  debt" 
Cent  Diet.  If  the  bonds  of  the  state  can  be 
purchased  at  par,  such  purchase  would  clear- 
ly be  an  application  of  the  money  used  to 
tbe  payment  of  the  debt  If  the  bonds  are 
at  a  premium,  a  purctiase  at  a  premium 
would  be  an  application  of  the  money  nsed 
to  tbe  payment  of  the  debt  Any  sum  of 
money  used  by  a  debtor  In  such  a  way  as  to 
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discharge  a  debt  dne  by  blm  te  applied  to  the 
payment  of  the  debt,  whetber  the  snm  be  the 
exact  amount  of  the  debt,  or  lees  than  that 
amount,  or  greater  than  that  amount. 
When  money  la  set  apart  for  the  payment  of 
a  particular  debt,  and  reaches  the  hands  of 
the  debtor  before  the  maturity  of  the  debt, 
it  is  often  to  his  interest  to  pay  the  cred- 
it(Hr  a  premium,  rather  than  allow  the  mon- 
ey to  lie  idle,  or  to  use  tibe  same  in  some 
way  whereby  the  return  of  the  same  in  time 
to  meet  the  debt  would  be  uncertain.  To 
pay  the  creditor  under  such  circumstances 
the  amount  of  his  debt,  and  an  additional 
sum  as  a  consideration  for  receiving  pay- 
ment before  maturity,  would  be  applying  the 
whole  sum  so  paid  to  the  payment  of  the 
debt.  By  the  use  of  the  broad  term  "ap- 
plied," is  not  this  whole  matter  of  bow  the 
funds  arising  from  the  sale  of  public  prop- 
erty, which  reach  the  treasury  before  any  of 
the  bonds  are  due,  left  to  the  wisdom  and 
discretion  of  the  general  assembly?  This 
seems  to  have  been  the  view  entertained  by 
Mr.  Warren,  whose  remarks  in  the  conven- 
tion are  quoted  above.  The  constitution 
prohibits  the  purchase  of  bonds  with  the 
sinking  fund  unless  they  can  be  bought  be- 
low or  at  par,  but  there  Is  no  such  provi- 
sion in  reference  to  the  public  property  fund. 
The  constitution  also  authorizes  the  loan  of 
.  the  sinkhig  fund  If  the  bonds  cannot  be 
bought  at  or  below  par,  but  there  is  nothing 
in  the  constitution  authorizing  the  loan  of 
the  public  properly  fund.  See  Civ.  Code,  {{ 
5900,  6901.  The  sinking  fund  cannot  be  used 
to  purchase  bonds  when  they  are  at  a  pre- 
mium, and  when  this  is  the  case  it  may  be 
loaned  out  in  order  to  make  interest.  The 
public  property  fund  cannot  be  loaned  out 
under  any  circumstances,  and,  rather  than 
allow  the  same  to  lie  idle  for  a  long  period, 
there  seems  to  be  no  good  reason  why  it 
may  not  be  applied  In  payment  of  the  bond- 
ed debt  by  purchasing  bonds  at  a  premium 
whenever  the  general  assembly  shall  so  au- 
thorize; there  being  nothing  in  the  constitu- 
tion expressly  prohibiting  this  from  being 
done,  and  such  a  course  being  entirely  con- 
sistent with  the  plan,  scheme,  and  policy 
outlined  in  the  constitution  for  the  final  re- 
demption of  the  state  from  a  condition  of 
indebtedness. 

The  reasons  above  set  forth  are  those  that 
have  irresistibly  forced  ua  to  the  conclusion 
that  the  resolution  of  December  14,  1901, 
providing  for  the  transfer  of  a  portion  of 
the  public  property  fund  to  the  interest  ac- 
count, and  the  application  of  the  same  to 
the  payment  of  interest  on  the  public  debt. 
Is  a  violation  of  the  constitution.  Before 
leaving  the  discussion,  however.  It  Is  proper 
to  refer  to  some  of  the  grounds  not  men- 
tlCMied  above  which  were  urged  as  reasons 
why  the  resolution  should  not  be  declared 
unconstitutional,  and  state  what  to  us  seem 
to  be  the  reasons  why  such  grounds  should 
not  prevail: 


It  is  said  that  a  debt  may  be  composed  of 
one  part  only  (the  principal)  when  there  is  no 
contract  to  pay  interest,  or  of  two  parts 
(principal  and  Interest)  when  thore  is  a  con- 
tract to  pay  interest,  and  that  when  we  use 
the  word  "debt"  both  principal  and  interest 
are  included,  and  that  the  law  considers  in- 
terest promised  as  a  part  of  the  debt  as  it 
accrues;  and  authorities  are  cited  to  sustain 
these  several  ];M:opositionB.  See  Baxter  v. 
Bates,  69  6a.  B87;  Almand  v.  Almand,  95 
G«.  201,  22  S.  E.  213;  Magarahan  v.  Wight, 
83  Ga.  775,  10  S.  B.  584;  Edwaids  v.  Bates 
Co.,  163  U.  S.  260,  16  Sup.  Ct  967,  41  L.  Bd. 
155;  City  of  Lexington  v.  Batter,  14  Wall. 
282,  20  li.  Bd.  809;  City  of  Kenosha  v.  Lam- 
son,  9  WaU.  483,  19  L.  Bd.  726;  Oionse  v. 
Park,  3  V.  O.  Q.  B.  458;  McCalla  v.  Ely,  64 
Pa.  254.  Let  it  be  conceded  that  "debt,"  as 
generally  understood.  In  a  strictly  legal  and 
technical  sense,  means  both  principal  and  in- 
terest, and  that  the  authorities  cited  sustain 
the  proposition  contended  for;  this  estab- 
lishes the  rule  of  construcUon  ai>plicable  in 
the  case  of  private  writings.  These  rules  are 
not  to  be  followed  in  interpreting  a  consti- 
tutional provision,  when  the  circumstances 
attending  the  adoption  of  the  constitution 
show  conclusively  that  the  words  In  question 
were  not  used  in  a  technical  sense.  See  6 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  926. 

It  is  said  that  the  admitted  value  of  the 
Western  &  Atlantic  RaUroad  is  $10,000,000, 
and  of  the  equity  in  the  Northeastern  Rail- 
road 1107,000,  and  that  these  amounts,  added 
to  the  sinking  fimd  that  must  be  raised  t.> 
pay  the  bonds  at  maturity,  will  more  than 
dlschai-ge  the  principal  of  the  public  debt, 
and  that  for  this  reason  the  general  assembly 
should  be  allowed  to  direct  the  application 
of  the  fund  now  In  the  treasury.  If  at  the 
maturity  of  all  the  bonds  any  interest  Is  due 
on  any  of  th«n,  and  there  is  a  suridus  of  the 
public  property  fund  over  and  above  the 
amount  necessary  to  discharge  the  principal 
of  the  bonds,  suc^  surplus  could  undoubtedly 
be  applied  to  the  payment  of  the  interest  on 
the  bonds,  and  it  may  be  that  at  the  maturity 
of  any  of  the  bonds  any  remnant  of  Interest 
on  the  same  might  be  lawfully  paid  from  the 
public  property  fund,  when  such  payment  is 
made  simply  as  an  incident  of  discharging 
the  principal;  but  when  no  part  Of  the  prin- 
cipal l9  dne,  and  none  is  to  be  discharged,  no 
part  of  the  public  property  fund  can  be  de- 
voted to  the  imyment  of  interest  alone,  not 
even  upon  the  assumption  that  the  present 
value  of  the  property  of  the  state  will  be 
maintained,  and  that  therefore  at  the  ma- 
turity of  its  bonds  a  sum  will  be  realized 
which  will  be  more  than  sufficient  to  pay  off 
the  principal.  The  simple  answer  to  the 
proposition  contended  for  is  that  property  is 
liable  to  deteriorate  in  value,  and  we  cannot 
know  what  will  be  the  value  of  any  of  the 
property  of  the  state  at  the  distant  time  in 
the  future,  when  the  public  pn^jerty  fund  is 
required  by  the  constitution  to  be  on  hand 
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and  arailaUe  to  discharge  tbe  imbllc  debt  In 
order  that  an  excesslTe  and  exorbitant  tax 
levy  for  this  purpose  may  be  avoided. 

It  is  aald  that  contemporaneous  construc- 
tion of  the  constitution  by  the  executive  and 
legislative  departments  of  the  state,  and  tbe 
{Hractlce  of  such  departments,  are  entitled 
to  weight  and  consideration  in  arriving  at 
the  meaning  of  the  constitution;  and  authori- 
ties are  cited  to  sustain  this  proposition.  See 
Wellborn  v.  Estes,  70  Ga.  390;  Howell  v. 
JBtate,  71  Ga.  225,  61  Am.  Bep.  269;  U.  S. 
V.  Moore,  96  U.  S.  763,  24  L.  Ed.  588.  Apply- 
ing the  principle  above  referred  to  in  the 
present  case.  It  is  said  that  In  1882  tbe  gen- 
eral assembly  applied  a  portion  of  the  public 
property  fund  to  the  payment  of  Interest  on 
the  public  debt  See  Acts  1882-83,  p.  14. 
While  there  were  In  this  general  assembly 
some  of  the  ablest  lawyers  In  the  state,  and 
some  who  had  been  members  of  the  consti- 
tutional convention,  and  the  act  was  ap- 
proved by  a  governor  who  took  rank  as  an 
able  constitutional  lawyer,  this  one  Isolated 
Instance  in  a  period  of  24  years  is  not  suffi- 
cient to  eetabllab  a  legislative  or  executive 
(H'actice  which  the  courts  will  recognize  to 
solve  a  doubt  that  may  exist  as  to  what  Is 
the  true  interpretation  of  the  constitution; 
and  It  is  therefore  to  be  considered  only  to 
the  same  extent  that  the  opinion  of  so  many 
citizens  of  the  state,  both  lawyers  and  lay- 
men, would  be  entitled  to.  While  we  have 
ttie  greatest  respect  for  the  opinion  of  tbe 
lawyers  who  were  in  that  general  assembly, 
and  especially  for  the  able  and  learned  law- 
yer who  was  a  member  of  that  body,  as  well 
MB  a  member  of  the  constitutional  conven- 
tion, and  is  now  a  member  of  this  court  (Mr. 
Justice  LITTIjE),  still  we  are  constrained  to 
.disagree  with  the  conclusion  reached  by  the 
general  assembly,  as  evidenced  by  the  pas- 
■MAge  of  the  act  above  referred  to.  A  period  of 
nearly  a  qnarter  of  a  century  has  elapsed 
alnce  the  constitution  was  adopted,  and  only 
4>nce  during  that  time  has  either  the  leglda- 
■tive  or  executive  department  expressed  an 
4>plnion  contrary  to  that  we  have  reached  In 
tite  present  case.  The  act  was  passed  nearly 
five  years  after  the  constltatlon  was  adopted, 
and  after  the  lapse  of  such  a  period  of  time 
It  can  hardly  be  considered  as  a  contempo- 
raneons  legislative  consFtructlon  of  the  consti- 
tution. The  long-continued  and  unquestioned 
exercise  of  a  power  either  by  the  general  as- 
sembly or  the  executive  is  a  weighty  argu- 
ment in  favor  of  tbe  constitutionality  of  the 
exercise  of  such  authority,  especially  where 
the  constitutional  provision  relating  to  the 
power  is  doubtful  or  ambiguous.  See  Solo- 
mon T.  Town  of  OartersviUe,  41  Ga.  161; 
6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  933.  But 
the  occasional  exercise  of  power  by  either  the 
legislative  or  executive  department,  or  by 
both.  Is  not  entitled  to  much  weight  on  the 
question  of  whether  tbe  power  Is  properly  de- 
rived from  the  constitution.  A  single  exer- 
dae  of  power  by  the  legislative  and  execu- 


tive departments  In  a  period  of  many  years, 
under  which  no  rights  have  vested,  will  not 
be  entitled  to  serious  consideration  when  the 
Question  is  before  the  courts  for  the  first 
time.  The  legislative  or  executive  disease 
which  Is  sometimes  allowed  to  paralyze  the 
once  healthy  member  of  a  constitution  is  in 
all  cases  chronic  and  progressive,  and  never 
acute  or  spasmodic. 

There  are  Invoked  In  the  present  case  the 
well-settled  rules -of  construction  to  be  fol- 
lowed In  passing  upon  the  validity  of  the 
acts  and  resolutions  of  the  legislative  depart- 
ment,—that  every  presumption  should  be  In- 
dulged in  favor  of  the  proper  exercise  of 
authority  by  the  lawmaking  power,  and  all 
doubt  should  be  resolved  In  favor  of  tbe 
constitutionality  of  tbe  act  or  resolution  In 
a  given  case.  What  Is  the  reason  of  these 
rules?  The  general  assembly  Is  a  co-ordi- 
nate department  of  the  government  with  tbe 
judicial,  and  those  who  compose  that  d^>art- 
ment  are  as  much  bound  by  the  constitution 
as  tbe  members  of  tbe  Judicial  department; 
all  being  bound  by  oath  to  support  and  de- 
fend the  constltatlon.  That  department  has 
exclusive  power  of  making  laws,  and  what 
It  exercises  tbe  power  the  law  presumes  that 
the  right  under  the  constitution  to  make  the 
law  has  been  seriously  considered  and  de- 
liberately passed  on;  and,  when  nothing  to 
the  contrary  appears  in  the  face  of  the  law 
or  In  the  Journals  of  the  general  assembly, ' 
every  act  or  resolution  comes  before  the 
courts  as  If  accompanied  by  the  solemn  as- 
severation under  oath  of  each  member  of 
tbe  general  assembly  that  voted  in  favor  of 
It  that.  In  his  deliberate  opinion,  tbe  consti- 
tution authorized  tbe  action  taken  by  tbe 
body  of  which  be  was  a  member.  Yea,  more 
than  this,  there  Is  also  implied  that  no  donbt 
exists  In  the  minds  of  the  members  of  the 
general  assembly  who  voted  in  favor  of  the 
law  as  to  its  constitutionality;  for  the  rule 
Is  that  a  member  of  the  lawmaking  depart- 
ment of  the  government  who  has  a  doubt  as 
to  the  constltntlonaUty  of  the  proposed 
measure  should  always  resolve  this  doubt  by 
voting  against  the  measure.  Upon  this  rule 
governing  the  legislative  department  large- 
ly rest  the  reasons  upon  which  the  opposite 
rule  which  controls  the  Judicial  department 
is  founded.  Upon  this  subject  Judge  Cooley 
says:  "But  when  all  the  legitimate  lights 
for  ascertaining  the  meaning  of  the  constitn- 
tion  have  been  made  use  of,  it  may  still 
happen  that  the  construction  remains  a  mat- 
ter of  doubt  In  such  a  case  It  seems  clear 
that  every  one  called  upon  to  act,  wba«.  In 
his  opinion,  the  proposed  action  would  be 
of  doubtful  constitutionality.  Is  bound  upon 
the  doubt  alone  to  abstain  from  acting. 
Whoever  derives  power  from  the  constitu- 
tion to  perform  any  public  function  Is  dis- 
loyal to  that  Instrument,  and  grossly  dere- 
lict In  duty.  If  he  does  that  which  he  is  not 
reasonably  satisfied  the  constitution  permits. 
Whether  tbe  power  be  legislative^  executive. 
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or  Jndidal,  there  is  manlfeat  dlsr^ard  of 
<-onstltntlonaI  and  moral  obligations  by  one 
■who,  having  taken  an  oath  to  observe  that 
Instrument,  takes  part  in  an  action  which  he 
cannot  say  he  believes  to  be  no  violation  of 
Its  provisions.  A  doubt  of  the  constitution- 
ality ot  any  proposed  legislative  enactment 
■bould  in  any  case  be  reason  snfficient  for 
refusing  to  adopt  it;  and,  if  legislators  do 
not  act  upon  this  principle,  the  reasons  upon 
which  are  based  the  Judicial  decisions  sus- 
taining legislation  in  very  many  cases  will 
cease  to  be  of  force."  Cooley,  Oonst.  Lim. 
<5tb  Bd.)  74.  Is  there  any  presumption  at 
all  in  ttLYor  at  the  constitutionality  of  a 
resolution  In  a  case  where  the  general  as- 
sembly, on  the  face  of  the  resolution,  states 
that  there  is  in  the  minds  of  many  of  its 
members  grave  doubt  as  to  the  constitution- 
ality of  the  resolution?  In  SQcb  a  case,  if 
the  reason  of  the  rule  which  requires  the 
courts  to  resolve  all  doubts  in  favor  of  the 
action  of  the  lawmaking  department  does 
not  entirely  cease  to  exist,  is  not  the  pre- 
sumption very  much  weakened,  and  are'  not 
the  coorts  free  to  pass  upon  the  constlto- 
tionality  of  the  resolution,  practically  un- 
hampered by  any  presumption  in  its  favor? 
In  the  preamble  to  the  resolution  under  eon- 
sideratlon  In  the  present  case  it  Is  recited, 
"Whereas,  it  is  a  matter  of  grave  doubt  In 
the  minds  of  many  members  of  the  general 
assembly  as  to  whether  or  not  the  public 
prop^ty  fund  can  be  constitutionally  ap- 
plied tD  any  other  purpose  except  the  pay- 
ment ot  the  bonded  debt  of  the  state."  The 
preamble  furthtf  recites  a  "desire  to  have 
the  question  submitted  at  once  for  adjudi- 
cation," and  the  resolution  provides,  in  ef- 
fect that  the  treasurer  must  submit  the  ques- 
tion to  the  courts.  Nothing  could  be  clearer 
than  that  the  general  assembly  has  not  at- 
tempted to  pass  upon  the  question  of  the 
constltntionaUty  of  the  resolution;  and,  such 
being  the  case^  Is  there  any  presumption  at 
all  In  favMT  of  its  constitutionality  arising 
from  the  mere  fact  that  the  general  assem- 
bly has  adopted  it?  The  preamble  to  the 
resolution  recites  that  "the  general  assem- 
bly recognises  that  as  a  business  proposition 
the  finances  of  the  state  are  in  such  condi- 
tion as  to  render  it  desirable  and  even  nec- 
essary to  aiq^ly  the  above  fund  to  the  pay- 
ment of  the  Interest  in  order  to  avoid  the  im- 
minent danger  of  a  deficit  in  the  stato 
treasury,"  and  the  record  discloses  that  there 
-will  be  in  1902  a  deficit  of  about  (160,000  in 
the  general  fund  In  the  state  treasury,  if  this 
resolution  is  carried  into  effect  This  fact 
cannot  have  any  weight  whatever  in  deter- 
mining the  constitutionality  of  the  resolu- 
tion. The  argument  ab  Inconvenienti,  as  & 
general  rule,  should  have  Uttie  weight  in 
interpreting  the  provisions  of  a  constitution. 
See  And.  Law  Diet  tit  "Ab  Inconvenienti." 
A  resulting  inconvenience  must  not  be  over- 
come by  ignoring  the  evident  Intent  of  the 
provision.    See  6  Am.  &  Eng.  Knc.  Law  (2d 


Ed.)  923,  and  cases  dted  In  note  9.  Espe- 
cially will  the  argument  from  inconvenience 
not  be  at  all  considered  when  the  general 
assembly  has,  under  the  constitution,  ample 
power  to  have  prevented  the  Inconvenience, 
as  well  as  full  authority  to  remedy  it  wlth- 
oat  reference  to  the  action  contemplated  In 
the  restriution  under  consideration.  The  in- 
convenience referred  to  in  the  preamble  to 
the  resolution  is,  to  say  the  most  of  it  tem- 
porary, and  can  be  easily  removed  by  the 
simple  exercise  of  an  undoubted  and  onquee- 
tioned  power  of  the  general  assembly.  But 
without  regard  to  the  character  of  the  in- 
convenience—whether it  be  temix>rary  and 
passing,  and  therefore  practically  harmless, 
or  permanent  and  enduring,  and  therefore 
seriously  injurious,— we  must  not  allow  it  to 
have  one  feather's  weight  when  we  are  sat- 
isfied that  the  remedy  provided  Is  not  au- 
thorized by  the  constitation.  In  determining 
the  question  before  us,  It  is  our  solemn  and 
bounden  duty  to  look,  only  to  the  past  which 
produced  the  constitution,  and  the  future, 
when  Its  provisions  are  to  be  carried  out  and 
its  designs  are  to  be  fulfilled,  and  close  otur 
eyes  to  the  temporary  embarrassments,  com- 
plications, and  difficulties  of  the  present 
We  have  endeavored  to  do  this,  and  in  so 
doing  have  reached  the  conclusion  stated 
above.  Under  the  operaticm  of  the  scheme 
of  the  constitution  as  we  see  it  and  as  it  has 
been  followed,  with  the  single  exception  of 
the  act  of  1882,  above  referred  to,  the  bond- 
ed debt  of  the  state  has  been  reduced  from 
$10,644,500  in  1877  to  $7,731,500  in  1902. 
and  tlie  annual  interest  charge  from  |719,135 
to  $330,380;  and,  if  the  design  of  the  consti- 
tation Is  allowed  to  be  fulfilled,  the  whole 
debt  will  In  time  be  completely  discharged, 
and  there  wUI  t>e  no  necessity  for  an  ex- 
orbitant and  burdensome  tax  levy  in  any  giv- 
en year.  But  on  the  other  hand,  If  the  pub- 
lic property  fund  is  diverted  from  Its  true 
channel,  and  used  for  the  payment  of  inter- 
est only,  whenever  the  bonds  of  the  stato 
mature  it  will  be  necessary  either  to  levy 
a  tax  to  pay  the  principal,  which  will  be 
burdensome  In  the  extreme,  or  renew  the 
debt  from  time  to  time  far  into  the  future. 
Both  of  these  contingencies  were  intended 
to  be  avoided  by  the  provisions  of  the  con- 
stitution. The  evident  Intent  of  the  consti- 
tution Is  that  the  public  debt  must  be  paid,  so 
that  the  state  may  be  at  some  time  free 
from  debt  and  this  result  most  be  accom- 
plished without  the  necessity  of  resorting 
to  an  exorbitant  tax  levy  in  any  given  year 
or  series  of  years.  The  Inevitable  result 
that  would  follow  from  a  compliance  with 
the  resolution  under  consideration  would  be 
to  keep  the  state  in  the  position  of  an  in- 
terest-paying debtor  far  Into  the  future,— 
a.  result  wliich  is  not  contemplated  by  tite 
constitution,  and  one  that  the  provisions  of 
that  Instrument  Intended  to  avoid. 

In  conclusion,  I  desire  to  say  for  myself 
that  when  tbe  question  involved  In  the  pros- 
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cut  case  -vras  first  presented,  the  mental  Im- 
pression formed  was  that  the  solution  of  the 
matter  was  In  the  application  of  the  un- 
doubted general  mle  that  interest  is  a  com- 
ponent part  of  every  interest-bearing  debt. 
After  much  time  spent  in  LnTestlgatlon  and 
anxious  thought,  this  first  impression  has  en- 
tirely disappeared,  and  I  have  reached  the 
conclusions  stated  in  the  foregoing  opinion, 
and  as  to  its  correctness  I  have  now  not 
even  a  last  lingering  doubt  What  the  con- 
stitution means,  as  well  as  what  the  tn.men 
who  made  It  and  the  people  who  ratified  It 
Intended  it  to  mean,  seems  now  as  plainly 
visible  as  does  the  noonday  sun  on  a  cloud- 
less day.  The  constitution  should  be  obey- 
ed, no  matter  what  may  be  the  consequen- 
ces of  obedience.    "Ita  lex  scrlpta  est" 


McOONAUGHEr  et  al.  t.  BENNETTS 

EX'RS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Not.  28,  1901.) 

equity— co-plaintipp— refusal  to  prose- 
cute—venuej— interest  op  judge— cove- 
nant op  warranty— breach— bvictl on— 
damaqe3— assignment— action— parties. 

1.  When  a  co-plaintiff,  being  a  necessary 
party  in  a  chancery  cause,  declines  to  prose- 
cnte  further  as  plaintiff,  and  moves  tlie  court 
to  dismiss  the  cause  as  to  him,  the  court 
should,  upon  motion  of  the  other  plaintiffs, 
transpose  him  to  the  other  side  of  the  cause, 
and  allow  it  to  b«  prosecuted  against  him  as  a 
defendant 

2.  When  a  Judge  of  a  circuit  court  is  initer- 
ested  in  a  case  which  but  for  such  interest 
would  be  proper  for  the  jurisdiction  of  his 
court  the  action  or  salt  may  be  brought  in 
any  county  in  an  adjoining  circuit,  the  county 
seat  of  which  couuty  is  nearest  the  county  seat 
of  the  county  wherein  said  judge  resides;  and 
in  such  case  the  suit  may  be  brought  and  pros- 
ecuted in  such  adjoining  county,  If  none  of  tbe 
parlies  reside  therein. 

3.  May  an  action  of  ejectment  or  unlawful 
detaiuer,  under  such  conditions,  be  brought  in 
such  adjoining  county? 

4.  A  covenant  of  warranty  is  inseparable 
from  the  land  with  respect  to  which  it  is  made, 
and  passes  to  the  vendee  of  the  covenantee  as 
incident  to  the  land,  and  not  as  an  assignment, 
separate  and  distinct  from  the  conveyance. 

5.  After  breach  of  such  covenant,  it  can  no 
longer  run  with  the  land,  nor  has  it  any  exis- 
tence or  virtue,  save  for  the  purpose  of  sup- 
porting a  right  of  action  for  damages  on  the 

Eart  of  liim  who  held  it  at  the  time  of  the 
reach,  against  the  covenantor. 

6.  If,  at  the  time  a  covenant  with  general 
warranty  is  made,  the  land  conveyed  is  ac- 
tually in  the  possession  of  a  third  party,  hold- 
ing the  same  under  a  paramount  title,  there  is 
an  eviction  eo  instanti,  and  a  right  of  action 
accrues  at  once  to  the  covenantee. 

7.  Sach  claim  for  damages  may  be  assigned, 
in  whole  or  in  part 

8.  If  the  assignee  talces  the  entire  claim,  in 
such  case  his  remedy  is  by  an  action  of  cove- 
nant, and  he  has  an  adequate  remedy  at  law, 
and  cannot  sue  therefor  in  a  court  of  equity. 

9.  But  in  such  case,  if  only  a  part  of  the 
claim  be  assigned,  the  assignee  has  no  remedy 
in  a  court  of  law,  and  must  seeic  his  recovery 
thereon  in  a  court  of  equity,  althongh  the  re- 
lief he  asks  is  merely  pecuniary. 

10.  When  in  such  case  the  covenantor,  before 
•nit  brought  haa  died  testate,  and  the  relief 


'  sought  is  only  the  establishment  of  tile  daim 
against  the  estate,  and  the  bill  does  not  pray 
for  a  sale  of  the  testator's  real  estate,  mar- 
shaling of  the  assets,  and  settlement  of  the  es- 
tate, the  only  necessai'y  and  proper  parties  de- 
fendant are  the  executors  of  the  wifl. 

11.  If  the  devisees  and  heirs  be  made  parties 
to  such  bill  with  the  executors,  a  demurrer  to 
it  should  be  overruled  as  to  the  executors,  and 
sustained  as  to  the  devisees  and  heirs,  and  the 
bill  dismissed  as  to  them. 

12.  An^  language  or  act  which  makes  an  ap- 
propriation of  a  debt,  fund,  or  chose  in  action 
amounts  to  an  equitable  assignment  thereof. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Ollmer  county; 
Reese  Blizzard,  Judge. 

Action  by  McGonaughey  and  others  against 
Bennett's  executors  and  others.  Decree  for 
defendants,  and  plaintiffs  appeal  Affirmed 
in  part 

J.  M.  Hamilton  and  L>inn,  Withers  &  Bran- 
non,  for  appellants.  Louis  Bennett,  for  ap- 
pellees. 

P0FFENBAR6ER,  J.    On  the  IdOi  day  of 
November,    1896,    Samuel   M.    McGcmanghey 
and  Newton  T.  McGonaughey  (partners  doing 
business  as  McConaughey  &  Co.)  and  01   D. 
Haverty  sued  out  of  the  clerk's  oflSce  of  the 
circuit  court  of  Gilmer  county  a  summons  In 
chancery  against  W.  O.  Bennett  and  Louis 
Bennett  as  executors  of  the  will  of  J.  M. 
Bennett  deceased,  and  as  two  of  the  devisees 
and  heirs  at  law  of  J.  M.  Bennett,  deceased, 
Gertrude  Howell  and  Maiy  B.  Bowie,  dev- 
isees and  heirs  at  law  of  J.  M.  Bennett,  de- 
ceased, and  J.  M.  Hamilton,  trustee.    Service 
of  this  process  was  accepted  November  21, 
1896,  by  Louis  Bennett  as  executor  and  dev- 
isee and  heir,  and  as  attorney  for  W.  O.  Ben- 
nett as  executor  and  devisee  and  heir,  and 
as  attorney  for  Gertrude  B.  Howell  and  Mary 
B.  Bowie,  as  devisees  and  heirs.    Hamilton 
accepted  service  as  trustee.     The  bill   was 
filed  at  February  rules,  1897.    The  substance 
of  It  Is  as  follows:    J.  M.  Bennett  by  a  deed 
dated   November  24,   1896,   granted   to   the 
plaintiff  Haverty  a  tract  of  land  containing 
711  acres,  lying  In  Calhoun  county,  together 
with  certain  other  real  estate  situated  In  the 
same  county.     As  to  the  711-acre  tract  die 
deed  contains  a  dause  of  general  warranty. 
Harerty,  upon  the  credit  given  to  him  by 
virtue  of  eald  Bennett's  deed  for  said  711 
acres  of  land,  obtained  credit  from  the  plain- 
tiffs McConaughey  &  Co.,  who  were   then 
actlyely  engaged  In  the  mercantile  business 
and  in  the  purchase  and  sale  of  timber,  and 
became  indebted  to  McConaughey  &  Oo.  on 
account  of  certain  goods,  wares,  and  mer- 
chandise and  other  things  of  value,  amount- 
ing to  the  sum  of  $619.58,  for  whldi  amount 
the  plaintiff  Haverty  gave  McConaughey  ft 
Oo.  his  note  beartag  date  at  the  Sth  day  of 
July,   18S7,  payable  four  months  after  the 
date  thereof;  and  to  secure  the  payment  of 
It,  and  any  renewals  thereof,  Haverty  con- 
veyed the  711  acres  of  land  to  J.  Bf.  Hamil- 
ton, trustee,  by  deed  bearing  date  oa  fhe  Sth 
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day  of  July,  1S87.  Default  haTlng  been  made 
In  the  payment  of  tbe  note,  Hamilton,  tbe 
trustee,  was  leqaested  by  McOonangbey  ft 
Go.  to  execnte  tbe  tmst;  bnt  after  investl- 
satlng  the  title  be  was  of  tbe  opinion  tbat  it 
would  be  Improper  to  sell  or  attempt  to  sell 
said  land  under  tbe  deed  of  tmst,  and  be  de- 
clined to  accept  or  act  under  tbe  tmst  Tbe 
iDTestlgation  made  by  Hamilton  disclosed 
that  the  land  was  never  assessed  witb  taxes 
or  entered  upon  tbe  land  books  in  tbe  name 
of  J.  M.  Bennett  until  tbe  year  1869,  wben  it 
was  entered  in  bis  name  and  assessed  witb 
the  taxes  tbereon  for  that  and  the  two  pre- 
ceding years;  tbat  in  November,  1873.  it  was 
Er>ld  for  the  nonpayment  of  taxes  for  the 
year  1872,  in  tbe  name  of  J.  M.  Bennett,  and 
purchased  by  tbe  state;  tbat  in  November, 
1875,  it  was  again  sold  in  tbe  name  of  J.  M. 
Bennett  for  the  nonpayment  of  taxes  for  tbe 
years  1S73  and  1874;  tbat  after  said  last 
■ale  it  never  again  appeared  on  tbe  land 
books  in  tbe  name  of  J.  M.  Bennett,  or  any 
one  claiming  under  blm,  until  tbe  year  1886, 
wben  it  was  entered  in  tbe  name  of  Haverty; 
tbat  Bennett  never  redeemed  the  land  from 
said  sales;  tbat  John  W.  Bailey  and  others, 
and  those  under  whom  they  claimed,  and 
those  claiming  under  them,  claimed  said  land 
under  titles  hostile  to  the  title  claimed  by 
Bennett,  and  had  caused  it  to  be  entered 
upon  tbe  land  books  and  assessed  with  taxes 
regularly,  and  had  regularly  paid  tbe  same, 
for  more  tlian  ten  years  next  preceding  the 
date  of  tbe  deed  from  Bennett  to  Haverty; 
tbat  during  all  tbat  time  every  part  of  the 
land  was  in  the  actual,  undisputed,  and  un- 
disturbed possession  of  said  adverse  claim- 
ants, under  a  title  which  they  believed  to  be 
good;  tbat  whatever  title  Bennett  may  have 
bad  was  forfeited  and  lost  by  bis  failure  to 
redeem  from  the  tax  sales,  and  by  his  failure 
to  have  the  land  entered  and  assessed  with 
taxes  in  bis  name  for  five  consecutive  years 
before  tbe  date  of  bta  deed  to  Haverty;  tbat 
by  their  adverse  possession,  and  payment  of 
taxes,  and  tbe  forfeitures  in  tbe  name  of 
Bennett  tbe  said  Bailey  and  others,  tbe  ad- 
verse claimants,  bad  acquired  title  to  tbe 
land  long  before  tbe  pretended  conveyance 
by  Bennett;  and  tbat  be  bad  knowledge  of 
all  these  tacts  at  the  time  be  executed  tbe 
deed.  The  consideration  for  this  conveyance 
from  Bennett  to  Haverty  Is  stated  In  the  deed 
to  be  "an  exchange  of  land,"  and  tbe  bill  al- 
leges tbat  the  land  so  given  in  exchange  was 
the  Interest  of  said  Haverty  in  certain  lands 
claimed  by  Michael  H.  Haverty,  of  whom  tbe 
plaintiff  C.  D.  Haverty  was  an  heir  at  law. 
Tbe  value  of  tbe  land  conveyed  by  Bennett 
to  Haverty  Is  alleged  to  have  been  $10  per 
acre  at  tbe  date  of  the  conveyance.  J.  M. 
Bennett  died  in  October,  1887,  seised  and 
possessed  of  a  large  and  valuable  estate,  con- 
sisting of  real  and  personal  property,  which 
be  disposed  of  by  will;  and  It  la  alleged  that 
sufficient  funds  of  tbe  personal  estate  yet 
remain  in  tbe  hands  of  tbe  executors  to  sat- 


isfy tbe  demands  of  the  plaintHf,  and  tbat 
much  real  estate  remains  unsold  and  undi- 
vided among  tbe  devisees,  while  a  great  deal 
of  it  has  been  partitioned  among  them,  and 
tbat  the  executors  and  devisees  are  charge- 
aUe  with  assets,  both  real  and  personal, 
snfflcient  to  satisfy  tbe  demands  of  tbe  plain- 
tiffs. Kone  of  the  defendants  reside  in  Oil- 
mer  ooonty,  and  all  of  the  land  is  situated  In 
Calbonn  county.  The  reason  set  forth  In  the 
bill  for  bringing  tbe  suit  In  Gilmer  county  it 
that  W.  O.  Bennett  one  of  the  defendants,  is 
Judge  of  tbe  Eleventh  Judicial  district  com- 
posed of  the  counties  of  Lewis,  Braxton, 
Nicholas,  Webster,  and  Upshur,  while  QUmer 
county  Is  in  the  Sixth  ciicntt,  which  adjoins 
said  Eleventh  circuit  Tbe  prayer  of  the  bill 
is  that  a  decree  be  entered  ascertaining  the 
value  of  said  tract  of  land  at  the  time  of  tbe 
breach,  to  be  so  paid  as  to  provide,  first  for 
tbe  payment  of  the  debt  aforesaid  due  tbe 
plaintiffs  McOonangbey  ft  Co.,  and  tbe  resi- 
due to  the  idalntlff  Haverty,  and  tbat  said 
amount  may  be  so  decreed,  together  with  the 
costs  of  the  suit  and  all  charged  upon  the 
estate  of  tbe  said  J.  M.  Bennett  deceased, 
which  has  or  may  come  to  tbe  hands  of  his 
executors  and  devisees  aforesaid,  according 
to  the  principles  of  equity,  and  tbat  they  may 
have  other,  further,  and  general  relief.  Tbe 
defendants  entered  a  plea  in  abatement 
whl(^  tbe  plaintiffs  moved  tbe  court  to  re- 
ject Tbe  motioL  was  sustained,  tbe  plea  re- 
jected, and  the  defendants  given  time  IB 
which  to  demur  or  answer.  They  filed  a  de- 
murrer, which  on  the  10th  day  of  June,  1888, 
was  overruled,  and  they  were  given  further 
time  in  which  to  answer.  On  tbe  8d  day  of 
February,  1880,  a  nunc  pro  tunc  order  was 
entered  showing  tbat  tbe  demurrer  was  in 
writing,  and  assigned  causes  of  demurrer. 
The  defendants  then  moved,  upon  said  de- 
murrer, for  reasons  appearing  upon  tbe  face 
of  the  bill,  to  dismiss  tbe  bill  as  to  Mc- 
Conaugbey  ft  Co.,  which  moti<Hi  was  over- 
ruled. Thereupon  tbe  defendants  filed  tbe 
following  writing:  "In  tbe  Ctarcuit  Court  of 
Qllmer  County,  W.  Va.  McConaughey  &  Co. 
and  O.  D.  Haverty,  Plaintiffs,  vs.  W.  G.  Ben- 
nett and  Louis  Bennett,  Executors  of  3.  M. 
Bennett  and  Others,  Defendants.  In  Chan- 
cery. I  hereby  authorize  and  direct  the  Judge 
of  the  circuit  court  of  Gilmer  county,  West 
Virginia,  to  dismiss  the  above-styled  suit  as 
to  me,  as  I  do  not  desire  to  prosecute  it  fur- 
ther as  a  plaintiff  therein.  Witness  my  hand 
this  7tb  day  of  January,  1888.  C  D.  Hav- 
erty." Having  filed  this  writing,  the  defend- 
ants, on  behalf  of  themselves  and  Haverty, 
moved  to  dismiss  tbe  bill  as  to  Haverty,  and 
tbe  court  sustained  the  motion  to  dismiss  it 
as  to  Haverty.  Then  the  plaintiffs  again  de- 
murred to  the  bill,  and  moved  to  dismiss  it 
for  reasons  appearing  in  the  demurrer  and  In 
the  bill.  Tbe  court  sustained  the  demurrer 
and  motion,  dismissed  the  bill,  and  decreed 
costs  against  the  plaintiffs.  Upon  tbe  hear- 
ing, McConaughey  &  Co.  objected  to  the  con- 
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slderatlon  of  the  paper  signed  by  Haverty, 
and  moved  the  court  to  transpose  him  to  the 
position  o{  defendant  In  the  cause,  which  mo- 
tion was  oyermled.  The  court  further  certl- 
fles  that  the  slgnatore  of  Haverty  to  the  pa- 
per was  sworn  to  In  open  court  by  Lonis 
Bennett,  one  of  the  defendants;  that  upon 
cross-examination  be  stated  that,  to  the  best 
of  his  recollection,  the  only  other  papers  ex- 
ecuted by  Harerty  in  regard  to  said  matters 
were  receipts  or  papers  bearing  upon  the  ad- 
justment and  settlement  of  Harerty's  claim 
in  said  cause;  that  the  court  refused  to  re- 
quire the  production  of  the  other  papers  re- 
ferred to  by  the  witness,  and  also  to  compel 
the  witness  to  state,  in  response  to  questions 
on  cross'ezamination,  what  amount  was  paid 
Haverty  in  consideration  of  said  transactions, 
and  also  to  permit  any  cross-examination  of 
the  witness,  except  as  to  the  genuineness  of 
the  paper  produced;  and  that  McOonanghey 
A  Co.  excepted  to  these  rulings  of  the  court 
The  cause  is  in  this  court  upon  an  appeal 
from  and  supersedeas  to  the  decree  sustain- 
ing the  demurrer  and  dismissing  the  bill. 

The  principal  causes  of  demurrer  assigned 
are  that  the  plaintiffs  have  a  complete  and 
adequate  remedy  at  law;  that  there  is  a  mis- 
joinder of  parties  defendant  in  the  bill;  tliat 
the  defendants,  as  devisees  of  J.  M.  Bennett, 
cannot  be  called  upon  to  answer  the  claim 
of  the  plaintiffs,  because  the  bill  shows  that 
there  are  ample  funds  in  the  hands  of  the  ex- 
ecutor to  satisfy  said  claim,  and  that  fund 
is  the  primary  one  for  the  satisfaction  of  the 
claim;  that  there  is  a  complete  remedy  at 
law,  according  to  the  aUegatlons  of  the  bill; 
against  the  executCHrs  of  Bennett,  because 
there  is  a  mlsjoindw  of  plaintiffs,  the  causes 
of  action  of  the  plaintiffs  being  several,  and 
not  Joint;  that  McC!onaaghey  A  Go.  cannot 
sne  for  the  breach  of  warranty  occurring 
before  the  date  of  the  deed  of  trust  to  their 
trustees,  and  that  deed,  being  a  conveyance 
of  land  to  which  said  J.  M.  Bennett  had  no 
title,  and  of  which  he  was  not  In  possession, 
was  absolutely  null  and  void,  and  will  not 
support  a  covenant  of  warranty,— such  cove- 
nant as  is  contained  in  such  deed,— not  run- 
ning with  the  land,  and  not  Inuring  to  the 
benefit  of  any  subsequent  guarantee.  An- 
other cause  assigned  In  the  brief  is  that  the 
alleged  breach  of  warranty  is  founded  upon 
a  covenant  contained  in  a  conveyance  of  land, 
the  consideration  for  which  was  in  exchange 
of  other  land,  In  consequence  of  which  the 
damages  alleged  in  the  bill  are  in  the  nature 
of  unliquidated  damages,  and  a  court  of  eq- 
uity has  no  Jurisdiction  to  fix  the  damages, 
and  therefore  the  only  remedy  is  an  action 
at  law.  Several  of  these  propositions  may 
be  disposed  of  together. 

If  McConaughey  &  Ca  have  any  claim  al 
all  on  account  of  the  matters  set  forth  in  the 
bill,  it  is  cognizable  In  equity,  and  not  in 
a  conrt  at  law,  for  the  reason  that  they  are 
only  to  have  thehr  claim  satisfied  out  of  any 
sum  to  which  Haverty  is  entitled  by  reason 


of  the  breach  of  the  covenant  of  warranty. 
McConaughey  &  Co.  are  not  entitled,  accord- 
ing to  the  allegations  of  their  bill,  to  all  of 
that  sum.  In  considering  the  demurrer  the 
allegations  of  the  bill  must  be  taken  to  be 
true.  The  bill  alleges  the  value  of  that  land 
to  have  been  over  $7,000  at  the  time  of  the 
conveyance.  That  would  be  the  measure  of 
the  damages  or  compensation  to  which  Hav- 
erty would  be  entitled.  Out  of  that,  Mc- 
Conaughey &  Co.'s  claim  (only  $619.68),  with 
the  interest  thereon  since  July  8,  18S7,  and 
costs,  which,  in  the  aggregate,  would  be  con- 
siderably less  than  $1,000,  is  to  be  paid.  Tbit 
demand  against  the  Bennett  estate  cannot 
be  divided  by  Haverty  by  assignment  of  part 
thereof  to  McConaughey  &  Co.,  so  as  to  sub- 
ject the  Bennett  estate  to  two  actions  at  law 
on  account  of  the  same  demand;  but  in  equi- 
ty, McConaughey  may  take  an  assignment  of 
part  of  the  claim,  and  enforce  it  This  prin- 
ciple of  law  and  ground  of  equity  Jurisdic- 
tion Is  well  settled  and  generally  understood. 
So  McConaughey  &  Co.  have  no  remedy  at 
law.  There  was  no  misjoinder  of  parties 
plaintiff  in  the  cause.  McConaughey  &  Co. 
might  have  made  Haverty  a  defendant  and 
would  have  been  compelled  to  do  so.  In  a»- 
sertlng  their  claim.  If  he  had  not  Joined  wttli 
them  as  a  coplalntlff.  Gaierally  it  is  Lot 
error,  In  equity,  to  transpose  parties  who 
might  be  made  defendants  so  as  to  make 
them  plaintiffs,  or  vice  versa,  for  the  reason 
that  in  equity  all  of  the  parties  to  the  suit 
are  considered  actors,  and  it  is  no  matter 
on  which  side  of  the  case  they  stand.  See 
Sadler  v.  Taylor,  49  W.  Va.  — ,  38  S.  E.  583. 
and  authorities  there  cited. 

The  objection  that  the  circuit  court  of  Gil- 
mer county  has  no  Jurisdiction  over  any  of 
the  defendants,  except  W.  G.  Bennett  l» 
not  well  taken.  The  seventh  clause  of  sec- 
tion 1  of  chapter  123  of  the  Code  provides 
that  "if  the  Judge  of  a  circuit  court  be  inter- 
ested in  the  case  which  but  for  such  Interest 
would  be  proper  for  the  Jurisdiction  of  his 
court,  the  action  or  suit  may  be  brought 
in  any  county  in  an  adjoining  chrcult  thfe 
county-seat  of  which  county  Is  nearest  the 
county-seat  of  the  county  wherein  said  Judge 
resides."  Now,  If  all  those  who  are  made 
defendants  with  W.  O.  Bennett  (he  being  the 
Judge  of  the  circuit  court  of  the  county  in 
which  the  suit  might  otherwise  have  been 
brought)  are  proper  parties  to  the  cause  of 
action,  they  are  suable  along  with  him  In 
such  county  of  an  adjoining  circuit  It  is  a 
well-settled  rule  that  where  the  circuit  court 
of  a  county  has  Jurisdiction  as  to  one  of  the 
proper  parties  defendant  the  others,  being 
residents  of  the  state,  are  subject  to  its  pro- 
cess and  Jurisdiction,  also;  for  the  court 
having  acquired  Jurisdiction  of  one  of  the 
defendants,  may  send  its  process  to  any  coun- 
ty In  the  state  for  the  others.  Aa  to  the 
defendant  W.  G.  Bennett,  there  can  be  no 
doubt  that  the  court  has  Jurisdiction  over 
him.    That  proposition  ia  not  denied  or  ques- 
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tloned.  That  being  granted,  as  well  as 
shown  by  the  allegations  of  the  bill,  the  ju- 
risdiction of  the  court  as  to  all  others  nec- 
essarily follows.  Said  section  also  provides 
that:  "Any  action  at  law  or  snlt  In  equity, 
except  where  It  is  otherwise  specially  pro- 
Tlded,  may  hereafter  be  brought  In  the  cir- 
cuit court  of  any  county:  First  wherein  any 
of  the  defendants  may  reside,  except  that  an 
action  of  ejectment  or  unlawful  detainer 
must  be  brought  In  the  county  wherein  the 
land  sought  to  be  recovered  or  some  part 
thereof  Is."  Section  2,  c  124,  provides  that 
"process  from  any  cmut,  whether  orighial, 
mesne,  or  final,  may  be  directed  to  the  sher- 
iff of  any  coimty,"  except  In  a  certain  class 
of  cases,  to  which  this,  cleorly,  does  not  be- 
long. If  W.  O.  Bennett  had  not  been  Judge 
of  the  drcnlt  court  of  Lewis  county,  In  which 
be  resides,  the  suit  might  have  been  brought 
against  him  there,  and  all  the  other  defend- 
ants brought  In,  no  matter  in  what  counties 
they  reside.  As  he  Is  the  Judge  of  said  court, 
the  statute  expressly  permits  the  suit  to  be 
brought  in  another  county.  Not  only  may 
be  be  sued  In  such  other  county,  but  "ttk 
action  or  suit"  may  be  brought  In  such  other 
county.  This  right  is  conferred  by  language 
as  explicit  as  that  used  in  the  first  clause, 
authorizing  a  snlt  to  be  brought  In  any  coun- 
ty "wherein  any  of  the  defendants  may  re- 
side." The  fact  that  the  land,  out  of  trans- 
actions concerning  which  the  cause  of  action 
arose.  Is  situated  In  another  county.  Is  Im- 
material, tot  the  reason  that  the  demand 
set  up  Is  not  locaL  It  is  not  the  purpose  of 
the  bill  to  charge  or  In  any  way  afTect  the 
land  or  Its  title.  It  simply  seeks  a  recov- 
ery of  money  on  account  of  the  breach  of  the 
covenant  of  warranty.  It  is  neither  an  ac- 
tion of  ejectment,  nor  one  of  unlawful  detain- 
er. Whether,  If.  It  were,  the  action  might 
be  so  brought,  is  foreign  to  the  present  In- 
quiry. 

The  objection  that  there  Is  a  misjoinder 
of  parties  defendant  Is  well  taken.  Ut>on 
the  allegations  of  the  bill,  the  heirs  and  dev- 
isees of  the  testator  are  not  proper  parties. 
Numerous  cases  decided  by  this  court  hold 
that  the  personal  estate  is  the  primary  fund 
for  the  payment  of  debts.  It  Is  an  almost. 
If  not  quite,  universal  rule,  both  In  England 
and  America.  4  Kent,  Comm.  420.  Except 
where  by  will  the  personal  estate  Is  exempt- 
ed from  the  payment  of  debts,  and  the  real 
estate  charged  therewith,  resort  can  never 
be  had  to  the  real  estate  of  a  decedent  for 
the  payment  of  his  debts,  unless  the  per- 
sonal pr<q>erty  to  InsufBcient  to  pay  them. 
There  to  no  pretense  here  that  such  Is  the 
case  in  this  instance.  On  the  contrary,  the 
bill  alleges  that  the  personal  estate  In  the 
hands  of  the  executors  is  sufficient  for  the 
payment  of  the  debt,  as  plaintiffs  are  in- 
formed and  believe,  and  It  Is  not  alleged 
that  the  personal  estate  is  insufficient  to  pay 
all  the  testator's  debts.  For  the  purpose  of 
testing  the  sufQciency  of  the  bill  on  demurs 


rer,  its  allegations  must  be  taken  as  true. 
H«ice  plaintiffs  admit  the  absence  of  any 
necessity  for  resorting  to  the  real  estate,  as 
well  as  of  any  right  to  demand  relief  against 
the  heirs  and  devisees.  Moreover,  the  bill 
does  not  purport  to  be  a  creditors'  bill  filed 
under  section  7,  c.  86,  Code.  It  prays  for 
no  settlement  of  the  estate,  marshaling  of 
assets,  or  sale  of  the  testator's  real  estate, 
so  that  other  creditors  might  come  In  under 
it.  It  seeks  only  to  establish  a  demand 
against  the  estate.  In  such  cases  the  per- 
sonal representatlvea  only  are  necessary  and 
proper  parties.  Jones  t.  Beld,  12  W.  Va. 
3S0,  29  Am.  Rep.  486;  McGlaughUn  T.  Mc- 
Glaughlln's  Legatees,  43  W.  Va.  240,  27  S. 
B.  378.  In  the  former  case  the  court  held 
that  "In  a  suit  to  recover  a  claim  against 
an  estate,  simply,  no  defendant  to  necessary 
or  proper,  except  the  personal  representa- 
tive." 

Assuming  that  thto  is  intended  to  be  a 
creditors'  bill,  is  the  failure  to  allege  insufil- 
dency  of  the  personal  estate  of  the  testator 
to  pay  all  his  debts  fatal  to  it?  Has  a  cred- 
itor any  right  of  action  against  an  heir  or 
devisee,  without  showing  such  Insufficiency? 
Can  he  frame  his  bill  in  the  alternative,  and 
with  a  double  aspect,  praying  relief  against 
the  personal  representative,  only,  if  the  per- 
sonal estate  be  found  sufficient  to  pay  the 
debts,  and,  if  not,  then  against  the  heirs  or 
devisees?  In  4  Kent,  Comm.  420,  it  is  said 
that,  by  legislation  remedying  the  harsh  and 
unjust  rule  of  the  common  law,  "heirs  are 
rendered  liable  for  the  debts  of  the  ancestor 
by  simple  contract,  as  well  as  by  specialty, 
and  whether  specially  named  or  not,  to  the 
extent  of  the  assets  descended,  on  condition 
that  the  personal  estate  of  the  ancestor  shall 
be  Insufficient,  and  shall  have  been  previ- 
ously exhausted."  Kerr,  Real  Prop,  f  2302, 
says:  "In  all  those  cases  where  a  person 
dies  leaving  debts.  If  the  personal  estate  Is 
Insufficient  to  pay  them,  the  courts  of  chan- 
cery have  power  to  direct  a  sale  of  the  real 
estate  to  enforce  the  payment  of  such  debts." 
The  statutes  of  many  of  the  states  on  thto 
subject  are  very  similar,  and  the  same  gen- 
eral principle  underlies  all  of  them.  In 
Wyse  V.  Smith,  4  Gill  &  3.  205,  the  court  de- 
cided that  "the  real  estate  of  the  debtor  to 
protected,  unless  the  personal  assets  are  In- 
sufficient; and,  to  authorize  the  chancellor 
to  pass  a  decree  to  sell  the  real  estate  to  pay 
the  debts  of  the  deceased,  the  bill  must  al- 
lege an  insufficiency  of  personal  assets  for 
that  purpose,  which  allegation  must  be  ad- 
mitted by  the  answers  or  proved."  There 
the  bill  failed  to  allege  such  Insufficiency, 
and  the  contrary  appeared  from  the  plead 
Ings,  and  the  bill  was  dismissed.  Our  stat 
ute  provides  that,  "when  the  personal  prop 
erty  of  a  decedent  is  insufficient  for  the  pay- 
ment of  his  debts,"  hto  executor  or  admin- 
totrator  may  bring  a  suit  in  equity  to  have 
the  real  estate  sold  to  pay  the  debts;  and, 
if  he  does  not  commence  such  suit  wlthia 
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Biz  months  after  his  qualiflcation,  any  cred- 
itor may  do  bo.  If  the  statute  is  to  be  liter- 
ally followed,  and  the  proceeding  nnder  It  is 
the  only  remedy  for  reaching  the  real  estate 
of  a  decedent  for  the  payment  of  his  debts, 
a  bill  which  falls  In  such  case  to  allege  In- 
sufficiency of  the  personal  property  would 
undoubtedly  be  bad.  In  the  partial  con- 
struction of  chapter  86  of  the  Oode^  neces- 
sary to  the  decision  of  the  case  of  Rex  y. 
Creel,  22  W.  Ya.  373,  Johnson,  P.,  shows 
that  sections  3,  6,  and  6  of  that  chapter 
should  be  taken  and  considered  togetho:. 
Sections  7,  8,  9,  and  10  prescribe  the  mode 
eCFectuatlng  the  provisions  of  section  3  of 
said  chapter,  but  to  what  extent,  If  at  all, 
sections  5  and  6  are  limited  and  governed  by 
these  administrative  provisions  Is  a  question 
the  solution  of  which  would  require  much 
Investigation.  In  Rex  v.  Creel,  Judge  John- 
son only  went  so  far  as  to  say  that  an  ac- 
tion at  law  cannot  be  maintained  against 
the  heirs  on  a  covenant  of  general  warranty 
made  by  the  ancestor,  for  the  reason  that 
section  6  of  chapter  86  allows  an  heir  or  dev- 
isee to  be  sued  In  equity  by  any  creditor  to 
whom  a  debt  Is  due,  for  which  the  estate  de- 
scended or  devised  is  liable,  or  for  which 
the  said  heir  or  devisee  is  liable  In  respect 
to  such  estate,  and  prohibits  an  action  at  law 
against  him  for  any  matter  for  which  there 
may  be  any  redress  by  suit  in  equity.  In 
Poling  V.  Huffman,  39  W.  Va.  320.  19  8.  E. 
421,  Judge  Dent  says  section  5  must  be  con- 
strued along  with  sections  6  and  7,  so  as  to 
allow  a  creditor  to  file  his  bill  oo  the  death 
of  the  ancestor,  if  necessary,  to  prevent  an 
alienation  of  the  land  by  the  heir,  and,  fur- 
ther, that  these  sections  do  not  take  away 
the  right  of  a  creditor  to  file  a  bill  against 
both  the  personal  and  real  representative  of 
the  estate  for  the  discovery  and  application 
thereof  to  the  payment  of  bis  debts.  How- 
ever, it  seems  that  in  a  pure  creditors'  bill 
against  the  estate  of  a  decedent,  under  said 
section  7,  without  any  allegation  of  special 
circumstances,  and  filed  for  the  sole  purpose 
of  subjecting  the  real  estate  of  the  decedent 
to  the  payment  of  his  debts  generally,  the 
insufficiency  of  the  personal  estate  should  be 
alleged;  but  it  is  not  necessary  to  so  decide 
In  this  case,  as  has  been  shown.  It  Is  vir- 
tually so  held  in  Hale  t.  White,  47  W.  Va. 
700,  35  8.  E.  884.  See  opinion  of  Judge 
Deut  in  that  case. 

The  question  most  seriously  and  extensive- 
ly discussed  Is  whether  there  is  any  liability 
upon  the  Bennett  estate  by  reason  of  the 
covenant  of  warranty  contained  in  the  deed. 
That  deed  passed  no  title  to  Haverty.  Ben- 
nett had  no  title  to  the  land.  Technically  a 
covenant  of  warranty  passes  with  the  land, 
as  an  incident  thereto;  and  it  was  formerly 
held  that  where  the  covenants,  by  the  deed 
In  which  the  covenant  was  Inserted,  con- 
veyed no  land  to  the  grantee,  and  bad  no 
title  to  convey,  the  deed  was  null  and  void, 
and  the  covenant  contained  in  it  did  not 


become  effectual,  and  no  suit,  either  at  law 
or  In  equity,  could  be  maintained  upon  it. 
Dickinson  v.  Hoomes'  Adm'r,  8  Orat  38tt: 
Slater  v.  Rawson,  1  Mete  (Mass.)  450;  Id., 
6  Mete.  (Mass.)  439;  Randolph's  Adm'x  ▼. 
Kinney,  S  Rand.  394.  The  court  of  appeals 
of  Virgrinia,  in  Dickinson  v.  Hoomes'  Adiu'r, 
at  page  404,  8  Orat,  speaking  tlirough  Judge 
Moncnre,  questions  the  soundness  of  this  doc- 
trine as  applied  to  the  use  of  covenants  ot 
warranty  in  Virginia  conveyances,  in  the  fol- 
lowing language:  "There  may  have  been 
good  reason  under  the  feudal  constitution  for 
requiring  that  the  warranty  should  accom- 
pany the  estate,  and  exist  only  between  fbe 
donor  and  the  donee.  But  the  technical  war- 
ranty which  formerly  existed  has  been  alto- 
gether disused,  if  not  abolished;  and  Its 
place  is  now  supplied  by  covenants,  'wbicn 
better  suit  the  present  condition  of  things. 
I  can  see  no  reason  why  these  covenants, 
if  in  their  nature  they  are  such  as  can  ran 
with  the  land,  should  not  run  with  the  land 
as  well  when  they  are  made  by  a  stranger 
as  when  they  are  made  by  the  donor;  but  I 
can  see  many  reasons  for  the  contrary.  A 
person  may  be  entitled  to  purchase  land  not- 
withstanding a  flaw  in  the  title,  if  he  can 
fortify  it  by  proper  covenants.  The  owner 
may  not  be  sufficiently  responsible,  but  may 
be  able  to  procure  the  assistance  of  responsi- 
ble friends  or  creditors,  or  others  may  have 
sufficient  interest  to  Join  him  in  the  cove- 
nants. But  what  would  these  covenaacs 
be  worth  if  they  could  not  be  enforced  by 
an  assignee  of  the  land?  A  covenant  ot 
seisin  or  of  right  to  convey  would  never  be 
given  in  such  a  case,  because  it  would  be 
known  to  the  parties  that  as  soon  as  made 
it  would  be  ipso  facto  broken.  A  covenant 
of  warranty  or  for  quiet  enjoyment  would 
be  the  most  appropriate  covenant  for  such  a 
case;  and  yet,  to  make  that  covenant  effect- 
ual, it  would  be  necessary,  according  to  the 
doctrine  contended  for,  that  the  covenantee 
should  always  retain  the  property."  In 
Burtners  v.  Keran,  24  Orat  42,  the  conrt 
holds  that,  "though  an  assignee  can  only 
take  advantage  of  the  covenant  of  warranty 
when  an  estate  passes  by  the  deed,  yet  It 
is,  in  favor  of  the  grantee,  a  covenant  In 
gross,  and  binds  the  warrantor,  though  no 
estate  passes  by  the  deed."  Judge  Staples, 
delivering  the  opinion  of  the  court  in  that 
case,  said:  "It  may  be  true  that  an  assignee 
can  only  take  advantage  of  the  covenant  ot 
warranty  when  an  estate  passes  by  the  deed. 
This,  however,  is  only  because  at  common 
law  a  covenant,  like  every  other  chose  In 
action,  was  incapable  of  assignment  It 
could  only  pass  as  an  Incident  to  an  estate; 
and  if  the  grantee  had  no  estate,  his  assign- 
ment could  not  transfer  the  covenant  of  war- 
ranty. In  such  case  thore  was  nothing  to 
which  the  covenants  could  attach."  The 
law  seems  to  be  well  settled  in  this  state 
according  to  the  principles  announced  by 
Judges  Moncnre  and   Staples.    In   Rex   t. 
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Creel,  22  W.  Ya.  876,  Johnson,  P.,  Bays: 
"The  settled  law  I  understand  to  be  as  fol- 
lows: If,  at  the  time  a  conreyance  with  gen- 
eral warranty  Is  made,  the  premises  con- 
yeyed  are  actually  In  the  possession  of  a 
third  party  holding  under  a  paramount  title, 
this  amounts  to  an  eviction  eo  histantl.  Be- 
fore an  action  will  lie  for  breach  of  covenant 
of  general  warranty  of  title  to  land,  there 
must  be  an  onster  under  a  paramount  title. 
Such  ouster  may  be  established  by  showing 
that  there  was,  at  the  time  the  covenant 
was  made,  a  third  person  In  possession  of 
the  land,  holding  under  a  paramount  title. 
Hamilton  v.  Cutts,  4  Mass.  360,  8  Am.  Dec. 
222;  Greenvault  v.  Davis,  4  HIU,  61S;  Duvall 
V.  Craig,  2  Wheat  62,  4  L.  Bd.  180;  Witty 
T.  Hlgbtower,  12  Smedes  &  M.  478;  Drew 
V.  Towie,  10  Fost  637,  64  Am.  Dec.  800; 
Fowler  T.  Poling,  6  Barb.  168:  Curtis  v.  Deer- 
tng,  12  Me.  601;  Blggus  v.  Bradley,  1  Mc- 
Cord,  600;  Mackey  v.  Collins'  Bz'rs,  2  Nott 
&  McC.  186,  10  Am.  Dec.  686;  Moore  v. 
Vail,  17  IlL  185;  Murphy  v.  Price,  48  Mo. 
250;  Clark  v.  Conroe's  Bstate,  38  Vt  475; 
Kuss  v.  Steele,  40  Vt.  315."  Warranty  and 
other  covenants  running  with  the  land  form 
no  exception,  In  one  sense,  to  the  common- 
law  rule  that  a  chose  in  action  is  not  asslgn- 
bble.  These  covenants  formed  the  basis  ot 
actions  at  law,  and  they  passed  with  the  land 
from  one  owner  to  another  as  It  was  con- 
veyed by  a  deed,  devised  by  a  will,  ot  In- 
herited by  the  heir.  The  person  owning  the 
land  at  the  time  of  the  breach  of  the  cov- 
enant had  his  right  of  action  upon  that  cov- 
enant But  upon  the  occurrence  of  a  breach 
the  covenant  ceased  to  run.  It  was  no  long- 
er assignable.  It  never  was  detachable  from 
the  land,  and  could  not  be  transmitted  or 
assigned  from  one  person  to  another  In  any 
other  way  than  as  Incident  to  the  land.  The 
conveyance  was  of  the  land,  and  the  cov- 
enant incidentally  passed  to  the  vendee,  and 
could  pass  In  no  other  way.  It  was  insep- 
arable from  the  land.  When  the  land  was 
taken  from  the  person  holding  by  virtue  of  It 
the  covenant,  by  paramount  title,  the  run- 
ning of  the  covenant  ceased,  as  there  was 
nothing  to  which  it  could  attach.  1  Smith. 
Lead.  Cas.  120;  2  Lomax,  Dig.  842,  {  85; 
Dickinson  v.  Hoomes*  Adm'r,  8  Grat  858; 
Kandolph's  Adm'z  v.  Khiney,  3  Rand.  394; 
19  Am.  &  Eng.  Enc.  Law,  997.  It  Is  be- 
lieved that  this  rule  is  without  any  excep- 
tion. Haverty,  having  acquired  no  land  by 
his  deed  from  Bennett  could  convey  no  land 
to  Hamilton,  trustee,  for  the  benefit  of  Mc- 
Conaughey  &  Co.,  as  Incident  to  land  passing 
from  McConaugh^  &  Co.  to  Hamilton.  Mc- 
Conaughey  &  Co.  therefore  cannot  maintain 
any  suit  against  Bennett's  executors  and 
devisees  as  assignee  of  the  covenant  made 
by  Bennett  to  Haverty.  There  was  a  breach 
of  the  covenant  at  the  very  moment  in  which 
it  was  made.  Upon  it  a  right  of  action  ac- 
crued to  Haverty  immediately.  It  became 
then  in  his  hands  a  claim  for  damages 
40  S.E.-35 


against  Bennett,  whl^  he  might  have  as- 
serted in  an  action  of  covenant  in  a  court 
of  law.  After  breach  a  covenant  is  a  mere 
claim,— a  chose  In  action,— Incapable  of  trans- 
mission or  descent  and  to  be  sued  upon  by  ■ 
the  executor  or  administrator  if  the  breach 
occurred  in  the  covenantee's  lifetime.  Com. 
Dig.  "Covenant,"  1.  The  distinction  be- 
tween the  covenant  alive,  active,  and  in  full 
force,  capable  of  being  passed  to  successive 
alienees,  as  it  Is  until  a  breach  occurs,  and 
the  covenant  broken.  Incapable  of  passing 
further  as  Incident  to  the  land,  although 
raising  a  claim  for  damages  in  favor  of  blm 
who  held  It,  against  the  covenantor,  must 
be  borne  In  mind.  Such  a  dalm  is  all  that 
Haverty  ever  held  as  the  result  of  the  paper 
executed  to  him  by  Bennett  That  he  might 
have  asserted,  as  has  been  already  stated, 
in  a  court  of  law.  Instead  of  doing  so,  he, 
being  indebteded  to  McConaugbey  &  Co., 
Joined  with  them  as  plaintiffs  In  a  bill  pray- 
ing that  enough  of  that  claim  to  satisfy  and 
pay  off  the  amount  of  bis  debt  to  McCon- 
augbey &  Co.  be  decreed  to  them,  and  the 
balance  to  him.  In  the  process  commencing 
the  suit,  they  Joined  as  plaintiffs.  It  Is  there- 
fore beyond  question  that  before  this  suit 
was  Instituted,  Haverty  had  assigned  a  por- 
tion of  this  claim  to  McConanghey  &  Co. 
This  assignment  was  based  upon  a  valuable 
and  sufiScient  consideration.  Haverty  owed 
them  a  large  debt,  and  undertook  to  pay  it 
In  that  way;  and  the  bill  alleges  that  he 
was  without  property,  save  that  claim,  and 
was  unable  to  pay  McConaughey  &  Co.  in 
any  other  way.  McConanghey  &  Co.  thus 
acquired  an  interest  in  the  claim.  Upon  It 
they  could  not  sue  the  executors  aiid  dev- 
isees of  the  Bennett  estate  at  law,  but  it 
gave  them  the  right  to  sue  In  a  court  at 
equity.  As  the  question  of  liability  as  to 
McConaughey  &  Co.  and  as  to  Haverty  was 
one  and  the  same,  they  could  with  propriety 
Join  In  a  suit  as  plaintiffs.  Had  Haverty 
declined  to  Join  his  assignees  as  plalntltTs 
after  vesting  in  them  an  Interest  in  the 
fund,  they  might  have  made  him  a  defend- 
ant, instead  of  tmitlng  with  him  as  a  plain- 
tiff in  the  cause. 

It  Is  no  objection  to  the  jurisdiction  of 
a  court  of  equity  that  the  object  of  the  bill 
is  pecuniary  relief,  provided  the  claim  Is 
equitable  In  its  nature.  "Several  kinds  ot 
equitable  suite  are  wholly  pecuniary  in  their 
relief,— as  those  for  contribution  and  exon- 
eration. Secondly,  those  cases  in  which  the 
relief  is  not  a  general  pecuniary  Judgment, 
but  a  decree  of  money  being  obtained  and 
paid  out  of  some  particular  fund  or  funds. 
The  equitable  remedies  of  this  species  are 
many  In  number,  and  various  In  their  ex- 
ternal forms  and  incidents.  They  assume 
that  the  creditor  has,  either  by  operation  of 
law,  or  from  contract,  or  from  some  acta  of 
omissions  of  the  debtor,  a  lien,  charge,  or  In- 
cumbrance upon  some  fund  or  funds  belong- 
ing to  the  latter,— either  land,  chattels,  things 
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Id  actloD,  or  ercn  money."  1  Pom.  Eq.  Jur. 
{  112,  p.  118. 

In  farther  elucidation  of  the  questions 
raised  here,  attention  la  directed  to  the  fact 
that  "all  rights  of  action  arlalnK  ont  of  con- 
tract may  be  aasigned."  2  Am.  &  Bng.  Bnc 
Law  (2A  Ed.)  1018.  A.11  rtf^ts  Of  action 
which  would  eurtive  to  the  personal  repve- 
iientative  may  be  aulgned.  Hodgman  ■▼. 
Road  Corp.,  7  How.  Prac.  492;  Jordan  t. 
Gillen,  44  N.  H.  434.  *^he  general  rule  m 
to  the  sorviTal  of  an  action  after  the  death 
of  a  plaintiff  or  defendant  la  that  actions  of 
contract  survive,  and  that  actions  of  tort  do 
not:"  24  Am.  «  Bng.  Bnc.  Law,  1037.  "K 
a  covenant  of  warranty  Is  broken  In  'the  life- 
time of  the  covenantee,  or  one  holding  tlie 
covenant,  his  executor  most  sue  upon  it,  and 
not  bis  heirs."  4  Am.  &  Kng.  Bnc.  Iaw,  511, 
note,  citing  numerous  cases.  If  any  author- 
ity were  necessary,  this  shows  that  Haver- 
ty's  cause  of  action  was  such  as  survives, 
-and  is  therefore  assignable.  It  also  lllos- 
tratee  the  difference  between  the  covenant, 
unbroken  and  running  with  the  land,  and 
the  right  of  action  growing  out  of  the  brrach 
of  the  covenant  of  warranty,  after  which  It 
no  longer  runs  with  the  land.  "The  heirs  or 
devisees  of  the  grantee  may  maintain  a  Joint 
action  upon  a  covenant  of  warranty."  4  Am. 
&  Eng.  Bnc.  Law,  010;  Paul  v.  WItman,  3 
Watts  &  8. 407.  That  can  only  be  done  when 
the  breach  occurs  after  the  death  of  the  an- 
cestor, and  possibly  wbere,  although  the 
breach  occurred  In  the  lifetime  of  the  ances- 
tor, the  damage  aeeroed  to  the  hetr.  'mat 
tbe  rem(?dy  of  UcCkmaughey  &  Co.  Is  equi- 
table appears  from  tbe  ease  of  Bank  v.  Klm- 
berlands,  16  W.  Va.  056,  and  the  array  of 
authorities  cited  by  Judge  Green  In  his  opin- 
ion on  page  590,  16  W.  Va.,  whore  -be  says, 
"When  a  person  having  a  demand  doe  blm 
assigns  part  of  It  to  different  persons,  witeth- 
er  by  separate  orders  in  tlielr  favor  or  other- 
wise, they  are  valid  equitable  assignments 
pro  tanto;  and  though,  If  the  orders  are  not 
accepted,  a  court  of  law  will  in  no  manner 
recognize  these  partial  assignments  or  ordera 
as  equitable  assignments,  yet  a  court  of  eq- 
uity. In  a  suit  In  chancery,  will  recognise  and 
enforce  them."  See,  also.  Manufacturing 
Co.  V.  Price  (W.  Va.)  S8  S.  B.  620. 

Tbe  suffldency  of  tbe  assignment  by  Hav- 
erty  la  questioned  by  counsel  for  appelleas. 
but  no  authorities  are  ctted  bearing  upon  tbe 


question.  The  assignment  is  clearly  suffi- 
cient. "Any  language  or  act  which  aiakes 
an  appropriation  of  a  fund  amounts  to  an 
equitable  assignment  Of  that  fund."  2  Am. 
&  Eng.  Bnc.  Law  (2d  Ed.)  1055.  In  the 
samerotnme,  at  page'1060,  it  is  said:  "More- 
over, it  may  be  stated  as  a  general  rule  tbat 
s  valid  equitable  assignment  of  a  debt  or 
other  Chose  in  action,  whether  evidenced  by 
a  writing  or  not,  may  be  made  by  parol,  as 
•well  as  't>y  deed,  and  it  is  not  important 
'Wliether  it  be  by  writing  or  mere  words." 
And  farther,  at  page  1067:  "At  one  time  tbe 
courts  seemed  to  be  inclined  to  the  rule  tbat 
the  nmignment  of  an  instrument  under  seal 
•must  be  by  deed,  on  tiie  principle  that  tbe 
iMtrument  of  transfer  must  be  of  as  high  a 
nature  as  the  Instrument  transferred.  But  it 
Is  well  settled  at  present  that  an  eqnltable 
assignment  of  an  instrument  under  seal  mny 
be  by  parol,  as  well  as  by  deed."  Haverty. 
by  coming  into  court  as  one  of  the  plaintiffs 
in  the  cause,  and  Joining  in  the  prayer  of  the 
bin  tiwt  the  demand  of  McConaughey  &  Co. 
be  paid  diem  ont  of  whatever  sum  might  \>e 
tMcertained  to  be  due  him  from  the  Bennett 
Mtate,  made  a 'Solemn  and  formal  appropri.i-' 
tion  to  them  oat  of  bis  said  demand.  He  not 
only  did  that  after  suit  bronght,  but  also  at 
the  time  the  suit  was  Instituted,  by  joining 
in  tbe  prsBcipe,  directing  the  process  to  issue. 
The  decree  of  the  circuit  court  of  Gilmer 
county  is  therefore  erroneous  In  sustaining 
the  demntrer  and  dismissing  tlie  bill  as  to 
W.  O.  Bennett  and  Louis  Bennett  executors 
Of  the  will  of  J.  M.  Bennett  deceased,  and 
in  refusing  to  allow  Haverty  to  be  transpos- 
ed from  the  position  of  plaintiff  to  that  of 
defendant  upon  the  motion  of  McConaughey 
&  Co.;  but  It  Is  right  in  sustaining  the  de- 
murrer and  dlsmlsBlDg  the  bill  as  to  tbe  dev- 
isees and  heirs  of  J.  M.  Bennett  in  which 
latter  respect  It  must  be  affirmed,  and  in  all 
other  respects  it  must  be  reversed,  with  costs 
and  damages  to  the  appellants.  But  the  dis- 
missal as  to  said  devisees  and  heirs  Is  to  be 
wlthont  prejudice  to  the  right  of  McConaugh- 
ey &  Co.  to  hereafter  ass^ert.  In  any  proper 
proceeding,  any  claim  they  may  have  against 
said  devisees  and  heirs  on  account  of  the 
lands  of  tbe  testator  devised  and  descended 
to  them.  The  cause  is  remanded  to  said  cir- 
cuit court  for  further  proceedings  according 
to  the  principles  bereln  announced,  u>d  tbe 
rules  and  principles  of  equity. 
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SEILER  rt  al.  t.  UNION  MFG.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Yicginia. 
Nov.  23.  1001.) 

CONSENT  DECREIE  —  SETTING  ASIDE  —  INSOL- 
VENT   COKPORATION— RECEIVER 
—TRUST  LIEN. 

1.  Syl.,  points  2,  4,  Manion  v.  Fahy,  11  W. 
Va.  482.  and  Syl.,  point  1,  Morris'  Adm'r  t. 
Peyton's  Adm'r,  11  S.  B.  954,  29  W.  Va.  201, 
reaffirmed. 

2.  The  parties  to  a  suit  can  adjust  matters 
and  their  rights  between  themselves,  and  hare 
a  decree  entered  by  consent  of  all  parties,  with- 
out regard  to  the  state  of  the  pleading  or  evi- 
dence in  the  cause;  and  the  court  at  a  sub- 
sequent term  has  no  power  to  set  aside,  alter, 
or  modify  it  without  the  consent  of  the  parties, 
except  only  to  correct  a  clerical  error. 

3.  The  conrt  in  its  decrees  carrying  Into  exe- 
cution a  consent  decree  may  construe  the  same 
when  necessary,  bnt  it  cannot  set  aside  such 
consent  decree,  and  enter  one  totally  different 
therefrom,  under  the  guise  of  construing  it. 

4.  The  stockholders  and  creditors  of  an  Insol- 
vent corporation,  other  than  a  creditor  by  trust 
lien  covering  all  the  real  estate  of  said  corpo- 
ration, procured  the  appointment  of  a  special 
receiver  of  the  property  of  said  corporation. 
Held,  that  the  said  trust  lien  will  be  protected 
agaiust  indebtedness  created  by  said  special  re- 
ceiver. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court.  Tucker  county; 
Jno.  Homer  Holt,  Judge. 

BUI  by  John  R.  Seller  and  others  against 
the  Union  Manufacturing  Company  and  oth- 
ers. Decree  for  complainants,  and  defend- 
ants appeal.    Reversed. 

Wagoner  &  Helronlmus  and  0.  Wood  Dal- 
ley.  for  appellants.  A.  Jay  Valentine,  for 
appellees. 


MeWHORTER,  J.  On  tbe  SOth  day  of 
January,  1807,  J.  R.  Seller  and  others,  ofBcers 
and  stockholders  of  tbe  Union  Manufactur- 
ing Company,  a  corporation  doing  business 
at  Parsons,  Tucker  county,  presented  tbelr 
bill  to  the  circuit  court  of  said  county,  pray- 
ing for  the  appointment  of  a  special  receiver 
of  tbe  property  and  business  of  the  said  de- 
fendant company,  that  such  bcslBess  might 
be  canted  on  and  Its  debts  paid,  and  the 
rights  and  interests  of  the  parties  in  interest 
protected;  and  on  the  presentation  of  the 
said  bill  an  order  was  made  appointing  Wil- 
liam G.  Conley  special  receiver,  and  remand- 
ing the  bill  to  rules  tor  process.  The  most 
Talnable  part  of  tbe  assets  of  said  Union 
Manufacturing  Company  consisted  of  real  es- 
tate, upon  which  a  deed  of  trust  had  before 
that  time  been  duly  executed  and  recorded, 
to  secure  to  the  Monumental  Savings  &  Loan 
Association  the  payment  of  91.500  loaned  up- 
on said  property,  according  to  tlie  terms  and 
conditions  of  tbe  loan.  Said  receiver  was 
authorized  to  carry  on  tbe  busloess  and  oper- 
ate tbe  mill  plant,  and  to  have  all  power 
that  might  be  necessary  or  proper  for  him  to 
exercise  in  the  prudent  and  successful  con- 


tinuance of  said  bnslnaBS,  Including  tke  rig'.t 
to  employ  such  agents,  aasistaaitB,  and  em- 
ployes as  he  might  ^d  neccssaiy  ha  the 
discharge  of  said  business,  and  fnom  the  col- 
lection to  be  nuide  by  tafan  from  time  to  time 
of  money  then  due  saild  oompany,  or  there- 
after to  become  dne  in  the  coairse  »f  tbe  busi- 
ness, he  siboiild  pay  first  the  cstcreut  expenses 
of  operating  the  bustoess  as  they  become 
due,  and,  If  any  surplus  remained  in  his 
bands  after  paying  csirrent  expenses,  be  was 
to  retain  tbe  same,  and  oonttnue  to  do  like> 
wise  each  month  imtll  the  March  terxi  of  tbe 
eonrt,  1807,  when  be  sbocdd  makie  a  fall  re- 
port of  all  tbe  bnaincBS  .tzansacted  by  him, 
and  tbe  snritlns  so  -rsmaJning  in  ills  bands, 
for  further  decree.  He  .made  li^arts  from 
time  to  time,  when  It  was  asaertatnad  that 
the  receiver  was  contrajotdBg  a  lacge  ioMl^t- 
edness,  and  not  paying  off  the  hodebtcdneas 
which  existed  at  tbe  time  of  Us  aippoint- 
ment  On  the  14tii  ct  Deoeiutaar,  1887,  the 
Monumental  Savings  ft.  Ii«M!n  Association 
filed  Its  answer  and  enas  hUl,  denying  that 
it  iebitd  in  tbe  request  for  a  special  pecelv- 
er,  yet  acquiesced  in  tiae  belief  at  tbe  time  It 
was  do«e  that  a  spectel  receiver  should  be 
appointed,  but  with  the  espresa  vaiderstand- 
ing  that  the  monithly  dues  eacb  ma&th  be- 
coming dae  under  its  oootraet  should  be 
paid  by  tire  receiver,  and  aUegbtg  that  the 
business  of  tbe  compaay  wtas  belug  destroy- 
ed by  tbe  reeelver,  and  praying  .to  his  dia- 
charge,  which  motion  to  cUBcbarge  the  receiv- 
er was  orerruled  by  the  eeiKt.  On  the  ISth 
of  March,  1890,  the  cause  was  r«ferred  to 
W.  H.  Kelly,  commlsaioaer,  to  aaccrtain  and 
report  the  real  estate  owwad  by  tbe  defend- 
ant the  Union  Ma  nulls  ctoitog  Company  and 
the  real  and  peraoaal  estate  owned  by  It  on 
the  SOth  of  January,  1887,  tib«  date  of  the 
appointment  of  tbe  receiver,  what  property 
passed  Into  tbe  bands  of  tbe  said  receiver, 
and  what  disposltku  be  bad  laade  ef  It,  and 
to  ascertain  and  report  tbe  liens  mad  priori- 
ties on  said  real  and  pcnenal  pioperty,  dis- 
tinguishing between  tbaoe  exlstiag  at  tbe 
time  of  recctver'a  appolntme&t  and  tfa9ae  con- 
tracted by  receiver,  and  to  settle  tbe  receiv- 
er's account  On  the  23d  of  Juae,  1800,  a 
consent  decree  was  entered,  direetlng  the 
sale  of  the  property  of  said  oianufacturlng 
company,  expressly  providing  that  only  the 
equity  of  redemption  sboakl  be  sold  of  thnt 
property  upon  which  the  said  building  and 
loan  association  bad  its  lien,  cncfa  sale  to 
be  made  by  the  special  reeeiver;  and  It  pro- 
vided further  tliat  by  the  written  consent 
of  the  said  loan  association,  filed  with  the 
clerk  of  the  conrt  or  with  the  rece:ver  at  any 
time  prior  to  tbe  time  he  should  advertise 
said  property  for  sale  under  tbe  decree,  the 
said  recelrer  should  sell  the  entire  title  to  all 
said  property.  Including  that  corered  by  said 
deed  of  trust  aforesaid.  Under  the  decree 
the  receiver  sold  the  personal  property,  and 
also  sold  the  equity  of  redemptlun  In  that 
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covered  by  the  said  Uen,  but  which  equity  of 
redemption  only  brought  $5,  and  was  pur- 
<^8ed  by  the  said  building  and  loan  asso- 
ciation. The  report  of  said  sales  was  made, 
when  the  court  refused  to  confirm  the  sale 
of  the  equity  of  redemption,  and  at  the  No- 
vember term,  1889,  of  said  court,  entered  a 
decree  modifying,  and,  In  effect,  setting 
aside,  the  consent  decree,  and  providing  for 
the  sale  of  the  property  absolutely,  free  from 
the  said  lien  of  the  loan  association,  and  for 
fbe  payment  out  of  the  proceeds  first  of  the 
costs  and  debts  contracted  by  the  receiver, 
which,  as  ascertained  by  the  commissltmer's 
repeat,  would  probably  be  more  than  suffi- 
cient to  consume  all  the  assets  of  the  said 
Union  Manufacturing  Company.  There  were 
various  exceptions  made  to  said  report  of 
Commissioner  Kelly.  J.  R.  Seller  excepted: 
"First  Because  said  commissioner  reports 
fhat  the  debts  contracted  by  Special  Receiv- 
er Conley  should  rank  with  open  accounts 
against  said  company,  'and  take  last  place, 
so  far  as  personal  pn^erty  of  said  company 
is  concerned,'  and  that  the  Monumental 
Savings  &  Loan  Association  be  first  paid 
out  of  a  sale  of  the  real  estate.  Second.  Be- 
cause said  commissioner  fails  to  report  as 
the  first  charge  or  lien  on  all  the  property 
of  the  Union  Manufacturing  Company  the 
debts  contracted  by  special  receiver,  Wm.  O. 
Conley,  since  his  appointment  as  such  spe- 
cial receiver."  William  G.  Conley,  special 
receiver,  filed  his  exceptions  as  follows: 
"First.  To  the  commissioner's  report  in  this 
cause,  for  the  reason  that  the  commissions 
reports  that  the  deed  of  trust  Ten  to  the 
Monumental  Savings  &  Loan  Association, 
defendant,  is  a  first  Uen  against  all  of  the 
real  estate  of  the  Union  Manufacturing  Com- 
pany, and  should  be  first  to  be  paid  out  of 
the  proceeds  of  the  sale  thereof,  and  at  the 
same  time  shows  that  the  receiver  is  Indebt- 
ed the  amonnt  of  |1,4S6.11  at  the  date  of  the 
report,  which  is  the  receiver's  debt,  and  Is 
the  first  lien  against  all  the  property  of  the 
Union  Manufacturing  Company,  and  should 
be  first  to  be  paid  out  ot  the  proceeds  of  the 
sale  thereof,  and  should  have  been  so  re- 
ported, not  only  because  this  is  proper  from 
a  legal  standpoint,  but  because  the  said  build- 
ing and  loan  association  Joined  with  the 
stockholders  and  other  of  the  creditors  of 
the  Union  Manofacturing  Company  to  place 
It  In  the  hands  of  a  receiver,  as  shown  by 
the  order  appointing  the  receiver,  entered 
at  a  special  term  of  this  court  on  January 
80,  1897.  Second.  Because  the  accounts  due 
the  receiver  amonnt  to  |1,0G1.SS,  out  of 
which  the  special  receiver  for  his  services 
has  had  nothing  except  $50,  about  two-thirds 
of  which  are  claims  due  the  receiver,  and  by 
insolvent  parties,  and  which  are  uncollecti- 
ble. And  the  other  assets,  as  shown  by  the 
report  of  sale,  which  will  be  filed  herewith, 
will  not  be  near  a  sufficient  amount  to  pay 
the  receiver's  indebtedness.    Therefore  the 


receiver's  Indebtedness  should  be  decreed  and 
held  to  be  a  lien  against  all  of  the  property, 
assets,  and  claims  due  said  company's  re- 
ceiver, to  be  a  first  lien  there  against,  and 
to  be  first  paid  out  of  the  proceeds  of  the 
sale  of  its  property.  Third.  That  the  costs 
of  this  suit,  as  well,  should  also  be  paid  be- 
fore the  deed  of  trust  debt  of  the  Monument- 
al Savings  &  Loan  Association;  and  in  this 
behalf,  as  against  the  report  of  the  commis- 
sioner, which  states  that  the  debt  to  the  Mon- 
umental Savings  &  Loan  Association  should 
be  first  paid  before  any  other  claim,  the  re- 
ceiver excepts."  And  the  Monumental  Sav- 
ings &  Loan  Association  also  filed  its  excep- 
tion: "First  For  that  the  commissioner  re- 
ports vagu^y,  in  that  he  reports  'that  the 
Monumental  Savings  &  Loan  Association,  in 
case  of  any  sale  of  the  real  estate  of  the 
Unl(Hi  Manufacturing  Company,  such  not  be- 
ing made  subject  to  the  Monumental  Savings 
&  Loan  Association's  deed  of  trust  the  build- 
ing and  loan  should  then  be  first  paid  out  Ot 
the  proceeds  of  said  sale.'  The  reason  fot 
said  exception  is  that  the  supreme  court  has 
ruled  In  the  case  ot  Wise  v.  Taylor,  29  S. 
E.  1003.  that  said  sale  can  only  be  made  sub- 
ject to  the  building  and  loan  debt  or.  In 
other  words,  that  the  equity  of  redemption 
only  can  be  sold.  In  that  decision  the  court 
said:  'And  the  court  has  no  power  to  change 
the  terms  and  conditions  of  the  deed  of  trust 
as  to  the  maturity  of  the  loan  thereby  secur- 
ed.' Second.  For  that  the  commissioner  re- 
ports that  as  to  the  premiums,  dues,  and 
fines  paid  by  any  other  than  the  Union 
Manufacturing  Company,  said  parties  should 
be  subrogated  to  the  rights  of  the  building 
and  loan  association,  and  these  should  be  of 
equal  priority  with  the  building  and  loan 
deed  of  trust  debt,  so  far  as  the  real  estate 
is  concerned,'  for  the  reason  that  this  would 
be  an  impossible  proposition,  when  the  said 
real  estate  can  only  be  sold  subject  to  the 
Monumental  Savings  &  Loan  Associatl<» 
deed  of  trust  Third.  The  commissioner's 
report  provides  that  the  debts  of  the  receiver 
shall  first  be  paid  out  of  the  proceeds  of  tiie 
sale  of  property  of  the  said  Union  Manufac- 
turing Company.  Now,  we  desire  to  except 
to  this  for  the  same  reason,  viz.,  that  the 
deed  of  trust  executed  to  the  Monumental 
Savings  &  Loan  Association  cannot  be  in- 
terfered with,  because  the  eqnlty  of  redemp- 
tion only  can  be  sold.  Fourth.  We  desire  to 
except  to  said  report  because  the  commis- 
sioner failed  to  report  whether  or  not  Wag- 
oner &  Helronimus,  as  attorneys  for  the  said 
Monumental  Savings  &  Loan  Association, 
were  entitled  to  an  attorney's  fee  of  fifty 
($50)  dollars,  which  they  filed  with  the  said 
commissioner."  The  court  sustained  the  sec- 
ond exception  of  the  loan  association,  and 
overruled  the  first  third,  and  fourth  of  said 
exceptions,  and  sustained  the  two  exceptions 
of  3.  R.  Seller  and  the  exceptions  of  Wil- 
liam O.  Conley,  special  receiver.    The  Mon* 
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nmental  Sayings  &  Loan  Asaoclatipn  appeal- 
ed from  Bald  decree  of  November,  18S9,  and 
assigned  Uie  following  errors:  "(1)  In  ai>- 
polntlng  a  receiver  at  the  January  term, 
1897,  and  especially  without  notice.  (2)  In 
authorizing  the  receiver  to  carry  on  the  busi- 
ness. (3)  In,  from  time  to  time,  approving 
the  receiver's  reports,  and  authorizing  the 
continuation  of  the  business  by  him.  (4)  In 
sustaining  exceptions  Nos.  1  and  2  of  W.  O. 
Conley,  special  receiver,  and  exertion  of  J. 
R.  Seller  to  Ck>mmis8ioner  Kelly's  report  at 
the  November  term,  1889.  (6)  In  overruling 
petitioner's  exceptions  Nos.  1,  3,  and  4  to  said 
report  (0)  In  modifying  and  setting  aside 
at  the  November  term,  1890,  the  consent  de- 
cree entered  at  the  June  term  of  the  same 
year." 

It  Is  claimed  that  the  court  erred  in  ap- 
pointing a  receiver  on  the  filing  of  the  bill 
praying  therefor,  because  of  the  provision 
In  section  23,  c.  138,  Code:  "No  such  receiv- 
er shall  be  appointed  of  any  real  estate,  or 
of  the  rents,  Issues  and  profits  thereof,  un- 
til reasonable  notice  of  the  application  there- 
tot  has  been  glv&a  to  the  owner  or  tenant 
thereof."  It  is  true,  there  was  no  service 
of  process  at  the  time  upon  the  Union  Man- 
ufacturing Company  as  a  conporatlon,  but 
the  president  and  all  the  officers,  upon  whom, 
only,  the  service  of  notice  could  have  been 
had,  were  individually  plaintiffs  in  the  suit, 
and  quite  all  the  stockholders  were  parties 
to  the  salt,  asking  the  appointment  of  the  re- 
ceiver, so  that  notice  to  the  owner  could 
not  possibly  have  bad  any  further  effect 
The  course  taken  by  J.  B.  Seller,  the  presi- 
dent of  the  Union  Manufacturing  Company, 
is  a  little  singular,  to  say  the  least  of  it 
With  the  bill  and  application  for  a  receiver 
his  affidavit  was  filed  in  support  of  said  mo- 
tion, and  which  was  sworn  to  the  day  before 
the  application  was  filed  and  the  receiver 
appointed.  In  giving  his  testimony,  Seller 
says  he  did  not  know  that  J.  H.  Ryder,  the 
genoral  manager  of  the  Union  Manufactur- 
ing Company,  had  used  deponent's  name  in 
the  suit  to  get  a  receiver  appointed;  that  he 
did  concur  In  the  apipointment  of  William  G. 
Conley  as  receiver,  but  "did  not  Imow  who 
Mr.  Conley  Intended  to  put  In  as  general 
manager.  I  did  not  suppose  that  he  would 
put  the  same  man  back  to  take  us  out  of 
the  hole  that  put  us  in  it,"— referring  to  J. 
H.  Ryder,  who  had  been  general  manager 
before  the  receiver  was  appointed,  and  who 
was  kept  in  the  same  position  by  the  receiv- 
er. Seller  further  testified  that  something 
like  12,000  of  Union  Manufacturing  Compa- 
ny's checks  had  been  used  by  said  Ryder 
to  pay  his  own  individual  debts;  that  in  the 
bnilding  of  the  house  on  the  bill,  said  to  be 
owned  by  defendant  Ruth  N.  Byder,  J.  H. 
Ryder  had  paid  the  principal  part  of  the 
labor  with  Union  Manufacturing  Company's 
checks,— and  mentions  other  large  transac- 
tions in  which  Ryder  had  improperly  used 


the  funds  of  the  said  company.  Said  Seller, 
also,  together  with  plaintiff  D.  S.  Turner, 
also  a  large  stockholder  in  the  Union  Manu- 
facturing Company,  filed  before  Commission- 
er  Kelly  what  is  termed  "Rejoinder  of 
Plaintiffs,"  which  paper  is,  in  part,  as  fol- 
lows: "The  plaintiff  stoclLholders,  J.  R.  Sel- 
ler and  D.  S.  Turner,  and  as  many  of  the 
other  stockholders  who  are  not  Implicated  In 
the  attempted  looting  of  said  company  who 
will  join  herein,"  for  the  purpose  of  resist- 
ing cortaln  claims  set  up  before  the  commls- 
slono-,  because  said  claims,  in  part  were 
the  individual  transactions  of  said  J.  H.  Ry- 
der, and  not  the  business  of  the  Union  Man- 
ufacturing Company,  and  the  rest  of  said 
accounts  and  notes  were  settled  out  of  the 
funds  of  said  company  before  it  went  into 
the  hands  of  the  receive,  and  that  no  part 
of  said  money  ever  belonged  to  J.  H.  Ryder, 
Luther  Stafford,  or  Ruth  N.  Ryder;  that  no 
part  of  said  accounts  were  liabilities  of  said 
defendant  company;  that  they  were  paid 
for  from  the  working  capital  of  said  com- 
pany. The  reports  show  that  a  very  large 
proportion  of  the  expenditures  of  the  receiv- 
er was  paid  to  the  several  stockholders  as 
individuals.  Some  of  the  accounts  so  com- 
plained of  were  disallowed  by  the  commis- 
sioner. 

The  third  assignment  is  that  the  court 
erred  in  from  time  to  time  approving  the  re- 
ceiver's reports,  and  authorizing  the  contin- 
uation of  the  business  by  him.  I  think  it 
true  that  a  careful  analysis  of  the  receiver's 
reports  1  and  2  (especially  the  latter)  would 
disclose  the  fact  that  the  business  was  all 
the  time  being  run  at  a  loss,  and  the  receiv- 
er was  making  debts  which  he  was  not  au- 
thorized to  make;  but  the  second  report 
showed  on  Its  face  net  earnings  to  the 
amount  of  $1,030.05,  and  was  permitted  to  be 
filed  without  exception,  and  the  rosy,  opti- 
mistic expressions  of  the  receiver  in  the  re- 
port of  the  condition  of  the  company's  af- 
fairs allowed  to  go  unquestioned  by  way  of 
exception.  The  defendant  loan  association 
did,  in  its  answer  filed  at  the  time  of  the 
filing  of  the  receiver's  second  report,  aver 
what  the  true  condition  of  the  company's 
affairs  was  when  It  moved  the  discharge  of 
the  receiver. 

As  to  the  fourth  assignment  of  error,  in 
sustaining  the  exceptions  of  Receiver  Con- 
ley 1  and  2  and  of  J.  R.  Seller  to  the  com- 
missioner's report  said  exceptions  are  all 
of  about  the  same  import;  the  commission- 
er having  reported  that  the  lien  of  the  sav- 
ings and  loan  association  should  be  first 
paid,  to  which  holding  these  exceptions  go. 
And  in  the  same  connection  may  properly 
be  treated  the  fifth  and  sixth  assignments; 
the  last  touching  the  setting  aside  of  the 
consent  decree  of  Jnne  28, 1800,  by  the  court, 
by  its  decree  of  November,  1899. 

The  appellees  contend  that  the  receiver's 
debts  contracted  while  carrying  on  the  bual- 
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ness  constituted  tbe  first  lien  upon  all  the 
property  of  the  dsfenifaint  company,  and  cite 
20  Am.  ds.  ISae.  Ene.  Law  (l8t  Ed.)  183,  based 
on  Hoiifensaclc  y.  Hopfensack,  61  How.  Prac. 
508,  where  it  Is  held  that  the  coort  ma} 
award  coHqaensatlOD  to  the  receiver  out  of 
the  fund  wtiieb.  he  liolda,  even  though  the 
title  to  tbmJt  tuad  be  found  to  have  been  from 
the  first,  and  to  be  than.  In  the  defendant 
The  authority  dted  Is  dcjtihig  simply  with 
compensatioa  to  the  receiver,  and  not  with 
debts  created  by  htm  without  authority,  and 
beyond  the  powers  giren  him  by  the  court 
appointing  talm.  It  will  be  observed  that  in 
case  at  Imr  tlie  court  provide*  in  its  decree 
of  appolotiaent,  "He  shall  tiave  the  power 
tliat  may  be  aecessary  or  proper  for  him  to 
exercl^  in  the  pmdent  and  soccessful  con- 
duct of  such  bnataiess,  injchiding  the  right  to 
employ  such  agcnta,  oastatants,  aad  employes 
as  he  may  and  neeessary  in  tl>e  discharge  of 
said  bnshiMS,"  gtves  him  authority  to  collect 
and  receipt  for  all  nioneyi  dae  the  company, 
or  to  hecoma  due  under  iiis  management  of 
the  huslaeea,.  and  proirldea  tint  from  such 
collections  ssiid  receiver  should  pay  first  the 
current  expenses  of  operating  the  business, 
and  reitert  any  sorplns  that  might  remain  aft- 
er paylag  such  expeDses  to  the  court  for  fur- 
ther decree;  but  tbe  receiver  was  not  author- 
ized by  the  said  decree  to  create  any  indebt- 
edness. Tbe  decree  entered  June  23,  189d, 
was  entered  by  eaaacwt  of  all  the  parttes  to 
the  suit  At  the  November  term  following, 
"tbe  court  upon  Inspection  of  the  decree  of 
sale  entered  In  this  cause  on  June  23,  1889, 
wherein,  it  direclied  that  the  real  estate  of 
the  Union  Uamafteturtng  Conq>any  should 
'only  be  of  the'  equity  of  redemption  as  is 
covered  by  the  deed  ot  trust  in  favor  of  the 
MoBumental  Savicgs  &  Loan  Association  of 
Baltinwre  City,'  shoold  have  gone  further, 
and  decreed  that  If  the  real  estate  did  not 
bring  a  suAcient  amaunt  over  and  above 
the  boUdhig  and  l«aa  d^M,  to  pay  the  special 
receiver's  debts,  after  first  applying  what 
money  Is  hk  his  hands  or  might  come  Into  his 
iMinds,  thcDi  to-  sell  the-  real  estate  free  of  the 
eqnlty  of  redemption  of  said  building  and 
loan  association;  It  appearing  to  the  court 
that  said  haBdlng  and  loan  associatirn  Joined 
with  others  of  the  creditors  of  the  Union 
Hannfacturing  Compaay  and  Its  stockholders 
to  have  said  Union  ManoCacturlng  Company 
placed  in  tbe  hands  of  a  special  receiver,  and 
it  now  appeaxinf;  ta  the  coETt  that  said  real 
estate  may  not  sell,  for  a  sufficient  amount 
over  and  above  said  eqnity  of  redemption,  to 
poy  the  special  receiver's  debts,  after  first 
applying:  thereto  the  pcoseeda  of  the  sale  of 
the  peraooal  property,  money  In  his  hands, 
and  what  may  come  into  his  bands  from  the 
eoUectlun  of  solvent  claims  doe  said  special 
receiver  and  said  Union  Manufacturing  Com- 
pany." The  court  then  ascertained  that  the 
debts  made  by  said  special  receiver  amounted 
to  more  than  the  sum  of  $1,604,  and  that  the 


proceeds  of  the  personal  property,  assets^ 
moneys,  etc.,  would  nut  pay  such  indebted- 
ness, proceeded  to  decree  tbe  sale  of  tbe  prop- 
erty free  from  the  lien  of  said  savings  and 
loan  association,  and  provided  for  the  pay- 
ment of  said  Indebtedness  of  the  special  n.>- 
oelver,  together  with  compensation  to  said 
receiver  and  to  his  attorney,  A.  M.  Gtuming- 
ham,  and  tbe  balance  ta  be  paid  to  the  said 
loan  assocIatlOB  and  the  other  credUors.  It 
Is  contended  by  appellaxt  that  tlie  court  bad 
no  right  to  set  aside  a  ecmaeat  decree  whi<A 
settles  the  rights  of  appellant  to  have  its 
claim  satisfied  as  the  first  lien  of  said  prop- 
erty. In  Manlim  v.  C<aby,  11  W.  Va.  482 
(Syl.,  point  4),  it  Is  held,  "After  the  termina- 
tion of  the  term  at  wliich  aconsent  decree  was 
entered,  it  can  never  be  set  aside,  except  by 
consent  by  any  proceedings  in  tbe  canse, 
though  it  had  been  entered  by  mistake  or  by 
the  frand  of  one  of  the  parties."  This  is  also 
entered  as  syllabus  2  in  the  case  of  Rose  v. 
Brown,  17  W.  Va,  619;  and  In  Morris'  Adm'r 
V.  Peyton's  Adm'r,  29  W.  Va.  201,  U  S.  E. 
054  (Syl.,  point  1)  it  is  held:  "After  the  end 
of  the  term  at  which  a  consent  decree  is  en- 
tered. It  cannot  be  set  aside,  modified,  or  al- 
tered without  the  consent  of  tbe  parties,  ex- 
cept only  to  correct  a  clerical  error."  It  Is 
not  claimed  by  the  appellees  that  tbe  al- 
teration in  the  said  decree  was  a  clerical 
error.  There  whs  no  motion  made  to  cor- 
rect such  decree  on  any  such  grounds,  and 
there  does  not  appear  in  the  decree  of  Ko- 
rember  that  any  such  error  existed.  The 
court  simply  holds  that  the  decree  should 
have  gone  further  than  the  parties  consent- 
ing thereto  had  it  go,  and  the  court  nadei^ 
takes  to  enlarge  that  consent  The  receiver, 
as  well  as  the  prlneii>al  creditors  holding  tbe 
debts  created  by  him,  were  parties  to  the 
snit  at  the  time  of  the  entering  of  tlie  con- 
sent decree.  Appellees  say  that  it  was  a  con- 
sent decree,  entered  withant  passing  upon  the 
rights  of  parties,  and  for  the  pmpoee  of  as- 
certaining whether  or  not  the  property  would 
sell,  subject  to  tbQ  debt  of  the  appellant  for 
sufficient  to  pay  tbe  costs  and  expenses  of 
the  receiver  and  other  debts,  without  first 
paying  off  the  debt  of  appellant  It  does  not 
appear  from  the  decree  that  it  was  to  be  a 
trial  or  test  sale.  On  the  other  hand,  it  by 
consent  of  all  the  parties,  provided  that  by 
the  consent  in  writing  of  the  said  savings 
and  loan  association,  filed  with  the  clerk  of 
the  court  or  with  the  special  receiver  at  any 
time  prior  to  the  time  the  receiver  should 
advertise,  the  receiver  should  sell  the  entire 
title  to  all  of  said  property,  including  that 
covered  by  the  said  loan  association  deed  of 
trust  This  clearly  shows  that  at  the  time  of 
making  the  consent  det.'ree  all  parties  recog- 
nized the  rights  of  the  said  loan  association 
in  tlie  priority  of  Its  trust  Hen.  As  said  by 
Judge  Green  In  Slorrls"  Adm'r  v.  Peyton's 
Adm'r,  at  page  212,  29  W.  Va.,  and  page 
958,  11  a  E.:    "As  such  a  decree  Is  not  the 
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Judgment  of  the  court  upon  tbe  merits  of  tbe 
case,  but  tbe  act  of  tbe  partleB  to  tbe  atilt. 
It  Is  obvious  tliat  It  cannot  be  modified,  act 
aside,  or  annulled  b7  any  order  in  tbe  cauM 
made  bj  the  conrt  below  witb«iit>ttae  cnnseiit' 
of  all  the  parties  to  the  cause,  nnles*  set 
aside  during  the  same  term  of  the  cauit, 
frhlch  would  leave  matters  In  tbe  same  oandl-> 
tioD  as  If  It  bad  never  been  entered.  Nor 
cau  It  be  aiHiealed  from,  nor  modified  by  this 
court,  unless,  perhaps,  It  should  be  so  entire- 
ly foreign  to  the  mattecs  In  controversy  In 
the  cause  that  for  this  or  some  other  reason 
tbe  court  below  bad  no  Jurisdiction  or  au- 
thority to  enter  such  decree  by  consent  oir 
\otherwi8e."— citing  Manion  v.  Fahy,  11  W. 
Ya.  4S2  (Byl.,  point  2).  It  l9  nowhere  alleged 
or  contended  that  there  was  ai^  mlstalee^ 
clerical  error,  or  fraud  on  the  part  of  any  one 
In  tbe  procurement  of  said  consent  decree; 
and,  as  there  is  no  ambiguity  in  tlie  language 
used,  to  require  a  construction  by  the  court, 
the  presumption  Is  that  at  the  ttane  of  the 
consent  decree  the  receiver  believed  that  hia 
reports  of  the  favorable  condition  of  tbe  af> 
fairs  of  the  defendant  company  were  true, 
and  that  It  was  more  than  paying  ezpeDses. 
Tbe  parties  to  a  suit  can  adjust  matters  and 
tbelr  rights  between  themaelves,  and  have  a 
decree  entered  by  consent  of  all  parties,  witb< 
out  regard  to  the  state  of  the  pleadings  or 
evidence;  and  the  court  at  a  subsequent  term 
bas  no  power  to  change  or  modify  it 

It  is  iDsiated  by  appellees  that  tbe  court 
in  carrying  Into  execution  a  consent  decree, 
mtist  necessarily  construe  such  conseut  de- 
cree, and  has  a  right  to  construe  the  same, 
and  counsel  cites  Morris  v.  Peyton,  supra,  in 
support  of  their  proposition.  This  is  correct 
in  so  far  as  it  Is  necessary  to  carry  Into  exe- 
cution  such  consent  decree,  but  we  find  no 
authority  in  said  case  or  elsewhere  authoris- 
inj;  tbe  court  to  set  aside  the  decree,  and 
enter  one  In  lieu  thereof  totally  different,  uu> 
der  tbe  guise  of  construing  the  same.  In  tbe 
case  at  bar  tbe  court  bas  determined  that 
the  parties,  In  making  tbelc  consent  should 
have  gone  further,  and  made  an  entirely  dif- 
ferent decree,  and  undertakes  to  make  it  for 
them.  By  the  consent  of  the  parties  the 
rights  of  the  savings  and  loan  association 
were  recognized,  and  tbe  real  estate  was  de- 
creed to  be  sold  subject  to  its  claim.  This 
was  the  final  ascertainment  of  Its  riglits  by 
consent  of  all  the  parties  to  the  suit,  and 
could  not  be  changed  by  any  subsequent  or- 
der of  the  court  without  like  consent;  and 
tbe  sale  made  by  the  receiver  of  the  equity 
of  redemption  under  the  consent  decree  should 
have  been  confirmed.  In  the  absence  of  a 
sufScleut  reason  for  directing  a  resale.  In 
section  7,  p.  24,  Smith,  Receiverships,  it  Is 
said:  "And  while  the  custody  of  the  prop- 
erty or  fund  may  be  transferred,  all  liens 
upon  or  rights  therein  remain  unchanged,  and 
jf  the  property  be  sold  prior  to  the  final  de- 
termination of  tbe  respective  rights  therein 


tbe  status  of  tbe  parties  to  the  proceeds  ia 
preserved  and  protected.  This  Is  accomplish- 
ed by  suitable  and  proper  provisions  In  tbe 
decree  or  Judgment.  All;  liens  are  protected 
and  preserred,  but  tbe  right  to 'enforce  such 
llms  is  suspended' pending  tbe  receivership." 
And  in  section  44)  p.  126,  it  is  said:  "Tbe 
raoelverstaip '  is,  in  its  nature,  an  equitable 
executton,  operating  in  Its  effects  from  the 
date  of  granting.  Besides,  the  receiver's  pos- 
session does  not  destroy  any  existing  rights; 
but;  on  tbe  oootniry,  protects  and  preserves 
tbem.  •  •  *  Nov  does  iti  disturb  any  lien 
thereon."  I<orcb  v,  Aultxnan.  76  Ind.  162; 
FUvorite  V.  Deardorfl,  84  Iud<  666;  Becker  v. 
Horrence,  31  N.  Y.  WH;  In,  re  North  Amer- 
ican ttutta-perctaa  Co.,  17  How.  Prac.  648; 
Von  Boon  v.  Superior  Court,  68  Gal.  33S; 
Ohase'B  Oase^  1  Bland,  206,  17  Am.  Dec.  2TT. 
A  telegram. from  the  secretary  of  tbe  Monu- 
mental Savings  Sc.  Loan  Assoeiation  to  W.  G. 
Conley,  dated  January  28,  1897,  advising  him 
to  "take  such  action  as  you  deem  best  for 
our  Interest  In  Union  Manufacturing  Com- 
pany," also  a  letter  dated  February  2,  1897, 
from  said  secretary  to  said  Cooley,  are 
brought  up  on  certiorari,  doubtless  for  the 
pnri>08e  of  sustaining  the  receiver,  Conley,  in 
bis  course  In  tbe  matter.  This  letter  Is,  in 
part,  as  follows:  "I  wired  you  from  Charles- 
ton to  take  such  action  as  you  deem  best 
for  our  Interest  in  the  Union  Mf.  Co.  case. 
This  was  done  In  reqwnse  to  a  letter  re- 
ceived from  Mr.  Ryder  asking  that  we  give 
authority  for  bis  attorney  to  Join  In  tbe  ap- 
plication that  you  be  made  receiver  for  the 
property.  I  was  in  Charleston  at  tbe  time, 
looking  after  some  matters  before  the  legis- 
lature affecting  tbe  interest  of  the  association 
doing  business  In  that  state,  and  did  not  know 
tbe  full  purport  of  Mr.  Ryder's  letter,  as  the 
matter  was  telegraphed  to  me  la  brief  from 
tbe  office.  As  I  bad  previously  bad  seme  in- 
direct conversation  with  yon  in  regard  to  this 
matter,  intimating  what  am:  action  In  tbe 
premises  might  be  if  tbe  necessity  should 
arise,  I  presume  that  the  telegrram  was  suffi- 
ciently 6xx)lielt  to  guide  yon  in  your  action, 
and  should  be  pleased  to  hear  from  you  in 
regard  to  this  matter,  as  I  am  anxious  to 
know  what  has  been  done  by  the  court." 
Mr.  Conley  was  one  of  the  trustees  in  the 
deed  of  trust  securing  the  said  savings  and 
loan  association.  Ryder  the  general  manager 
of  the  Union  Manufacturing  Company,  whose 
mismanagement  had  rendered  the  concern  in- 
solvent, was  evidently  trying  to  induce  the 
savings  and  loan  association  to  assist  him  in 
extricating  himself  from  his  dilemma  at  th< 
expense  of  Its  debt  which  was  secured,  and 
the  association,  relying  upon  said  Conley,  Its 
trustee  or  attorney,  wrote  him  as  stated,  but 
it  seems  that  he  failed  to  look  after  tbe  In- 
terests of  the  association  and  to  faithfully 
represent  It  "We  find  the  attorney  for  the 
plaintiffs,  whose  Interests  were  antagonistic 
to  the  association,  accepting  service  of  pro- 
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cess  for  the  assoclatloii,  whose  actioii  It 
promptly  repudiated  as  soon  as  it  found  It 
necessary  to  appear  and  make  defense.  This 
it  could  legally  do  (Blowpipe  Oo.  t.  Spencer, 
46  W.  Va.  590.  88  S.  E.  342),  and  which  was 
done  on  filing  Its  answer  denying  bis  right  to 
accept  serrlce,  and  demanding  the  discharge 
of  the  receiver.  The  consent  decree  settled 
the  matter,  and  is  final,  binding  all  the  par- 
Ues. 

The  appellant  complains  of  the  decree  at 
November,  1899,  because  it  falls  to  decree 
any  amount  to  the  savings  and  loan  associa- 
tion. This  Is  evidently  an  oversight  in  en- 
tering the  decree,  because  the  debt  due  the 
loan  association  is  recognized  all  through  the 
record  and  reported  by  the  commissioner,  and 
is  also  recognized  In  said  November  decree, 
as  it  provided  that  any  balance  shall  be  paid 
to  the  said  association  and  other  creditors; 
yet  this  is  an  error  or  omission  that  could 
have  been  corrected  on  motion  in  the  circuit 
court,  and,  as  the  cause  will  have  to  be  re- 
manded for  further  proceedings,  it  can  there 
be  corrected  in  that  respect 

It  is  also  contended  by  the  appellant  that 
the  bill  filed  in  the  cause  did  not  make  a 
proper  case  for  the  appointment  of  the  re- 
ceiver. The  bill  showed  on  its  face,  and  was 
supported  by  affidavits,  that  the  property 
could  be  made  to  earn  at  least  the  sum  of 
9300  per  month,  and  thereby  pay  the  debts 
and  save  the  property  to  the  stockholders, 
while  all  the  plainttfTs  and  the  stockholders, 
defendants,  were  favoring  the  appointment  of 
a  receiver;  and  the  answer  of  the  said  loan 
association  made  in  November,  1897,  10 
months  after  the  appointment,  admits  that  it 
acquiesced  in  the  belief  that  at  the  time  it 
was  done  a  special  receiver  should  be  ap- 
pointed, but  had  nothing  to  do  with  procur- 
ing the  appointment,  had  not  then  been  serv- 
ed with  process,  and  on  its  first  appearance 
alleged  the  bad  condition  of  the  affairs  of  the 
company,  and  prayed  for  the  discharge  of 
the  receiver.  At  the  time  of  the  appointment 
of  the  receiver  the  appellant  had  no  further 
interest  In  the  c(»iduct  or  management  of  the 


property  than  to  have  provlidon  made  for  the 
monthly  payments  to  be  made  to  it  under  Its 
contract  of  loan  to  said  manufacturing  com- 
pany, and  its  interests  were  protected  when- 
ever provisions  of  any  kind  were  made  which 
would  do  this;  the  principal  of  its  loan  be- 
ing steadily  reduced  by  such  monthly  pay- 
ments, and  still  secured  by  deed  of  trust  on 
the  realty,  fixtures,  etc.  And  its  debt  was 
probably  well  secured  by  its  trust  deed,  if  it 
had  proceeded  to  enforce  Its  lien,  as  it  then 
had  a  right  to  do  under  the  terms  of  its 
contract;  the  manufacturing  company  being 
eleven  months  in  default  The  stockholders 
and  creditors  bringing  the  suit  and  asking 
for  a  receiver  assumed  the  risk  thereof,  and 
have  no  right  to  deprive  appellant  of  the 
benefit  of  its  Hen  because  of  the  loss  that  has 
come  upon  them  by  reason  of  the  bad  man- 
agement or  mismanagement  of  the  property 
which  they  induced  the  court  to  take  charge 
of  to  help  them  out  Whether  it  was  an 
honest  effort  to  pay  off  all  the  indebtedness 
of  the  concern  and  leave  the  loan  association 
well  secured  in  its  debt,  or  whether  it  was  a 
scheme  to  draw  the  interests  of  the  associa- 
tion into  hotchpot  and  be  made  to  contribute 
Its  secured  debt  or  a  large  part  thereof,  to 
lighten  their  losses,  or  to  the  payment  of 
large  indebtedness  created  by  the  misman- 
agement of  what  was  virtually  its  property, 
is  not  clear.  The  loan  association  should  not 
be  required,  under  the  circumstances  of  this 
case,  to  forfeit  its  lien  to  pay  the  unauthor- 
ized Indebtedness  of  the  receiver. 

The  decree  of  November,  1899,  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions that  if  it  shall  be  made  to  appear,  for 
good  reasons,  other  than  those  given  in  the 
report  of  Becelver  Oonley  in  his  report  of 
sale  of  the  equity  of  redemption  in  the  prop- 
erty covered  by  the  trust  lien  of  the  Monu- 
mental Savings  &  Loan  Association,  that  the 
sale  made  by  said  receiver  should  be  set 
aside,  the  same  be  set  aside,  and  a  resale  of 
the  equity  of  redemption  in  the  property  or- 
dered; otherwise  that  said  sale  should  be 
confirmed. 
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BTATB  T.  QUBBN  et  aL 

(Sapreme  Court  ot  South  Carolina.     Jan.  13, 
1902.) 

CONSTITUTIONAL  LAW— SPBCIAI.  ACT— DKAW- 
INQ  JURORS. 

Const  art  3,  {  34,  subd.  8,  prorides  that 
the  general  asaembly  shall  not  enact  local  or 
special  laws  "to  snmmou  and  impanel  grand  or 
petit  jarcH's."  Act  1900  (23  St  at  Large,  p. 
315),  relating  to  the  drawing  and  term  of  aery- 
ice  of  juries  in  the  circuit  courts,  contains  lo- 
cal and  special  provisions  in  relation  to  the 
drawing  and  term  of  service  of  jurors  in  cer- 
tain counties  of  the  state.  BM  nnconatitntion- 
al.  as  violative  of  said  sectiou  34. 

Appeal  from  common  pleas  circuit  court  of 
Cherokee  county;  Gage,  Judge. 

H.  J.  Queen  and  others  were  convicted  of 
riot  and  assault  with  intent  to  kill.  From 
the  Judgment,  H.  J.  Queen  and  R.  W.  Bay 
appeal.    Reversed. 

6.  W.  Speer,  for  appeUants.  J.  K.  Heniy, 
SoL,  and  V.  X.  Gunter,  AssL  Atty.  Gen.,  for 
the  State. 

GARY,  J.  The  appellants  were  tried  and 
coBTlcted  of  riot  and  assault  and  battery 
with  Intent  to  kill,  at  the  June  (1901)  term 
of  the  court  for  Cherokee  county.  Before 
the  Jnry  was  selected,  the  attorney  for  the 
appellants  made  a  motion  to  quash  the  array 
of  jurors  on  two  grounds:  "(1)  Because 
there  was  no  Jury  law  warranting  the  draw- 
ing of  a  Jury  for  Cherokee  county,  and  (2) 
because  the  Jury  law,  if  any,  was  repugnant 
to  that  provision  of  the  constitution  which 
prohibits  special  legislation."  His  honor, 
the  circuit  Judge,  overruled  the  motion, 
whereupon  the  defendants  appealed  upon  the 
following  exception:  "Because  his  honor  err- 
ed In  holding  that  the  Jury  law  of  1900  (23 
St.  at  Large,  p.  816)  entitled  'An  act  to 
amend  sections  2236  and  2237  of  the  Gen- 
eral Statutes,  relating  to  the  drawing  and 
term  of  service  of  Jnries,  in  the  circuit  courts 
of  this  state,  and  to  validate  the  Jury  lists 
already  prepared,'  is  not  repugnant  to,  or 
in  violation  of,  subdivisions  8,  11,  and  12  of 
section  84,  art  8,  Const  1895,  inasmudi 
as  said  Jury  law  contains  special  and  local 
provisions  allowing  the  counties  of  Green- 
wood, Abbeville,  Edgefield,  Orangeburg,  Lex- 
ington, and  Aiken  to  summon  and  Impanel 
Jurors  in  those  counties,  and  the  county  of 
Charleston  has  a  separate  and  distinct  act 
at  page  320,  1900,  all  of  which  violates  the 
aforesaid  constitutional  provision."  Section 
1  of  the  act  first  mentioned  in  the  exception 
contains  the  following  provision:  "That  sec- 
tion 2236  of  the  General  Statutes  of  18S2, 
now  known  as  section  2375  of  the  Revised 
Statntes,  be  amended  so  as  to  read  as  fol- 
lows: Section  2375.  The  clerks  of  the  court 
in  each  county  in  this  state  shall,  on  or  be- 
fore the  5th  day  of  January  of  each  year, 
prepare  a  statement,  and  deliver  the  same  to 
the  county  board  of  commissioners,  of  the 
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number  of  Jurors  that  will  be  required  to  be 
In  attendance  for  each  term  of  the  court,  to 
be  held  in  the  county  during  the  ensuing^ 
year,  and  the  county  board  of  commlssionera 
shall  in  each  year  during  the  month  of  Jan- 
uary, prepare  a  list  of  such  legally  qualifleA 
voters  of  their  respective  counties  not  abso- 
lutely exempt  as  they  may  think  well  quali- 
fied to  serve  as  Jurors,  being  persons  of  good 
moral  character,  of  sound  Judgment  and  free 
from  all  legal  exceptions,  to  be  selected  from 
the  county  at  large,  without  regard  to  wheth- 
er such  persons  reside  in  seven  miles  of  the 
court  house  or  not  except  in  the  counties  of 
Spartanburg  and  Orangeburg,  the  list  shall 
be  prepared  in  the  month  of  December;  and 
the  list  so  prepared  by  each  county  board  ot 
commissioners  shall  contain  twice  the  num- 
ber as  reported  by  the  clerk  of  the  court: 
provided,  that  in  Aiken  county  the  Jury  shall 
be  listed  and  drawn  as  provided  by  the  coun- 
ty government  law:  provided,  that  in  the 
counties  of  Abbeville,  Edgefield,  Lexlngtoo 
and  Greenwood  the  said  Jury  list  shall  be 
preilared  in  the  following  manner,  the  list  in- 
Abbeville  to  be  one  thousand  names,  to  wit" 
Article  3,  {  34,  of  the  constitution  provides: 
"The  general  assembly  of  this  state  shall  not 
enact  local  or  special  laws  concerning  any 
of  the  following  subjects  or  for  any  of  the 
following  purposes,  to  wit:  (1)  To  change 
the  names  of  persons  or  places.  (2)  To  lay 
out,  open,  alter  or  work  roads  or  highways. 
(3)  To  Incorporate  cities,  towns  or  villages, 
or  change,  amend  or  extend  the  charter 
thereof.  (4)  To  Incorporate  educational,  re- 
ligious, charitable,  social,  manufacturing  or 
banking  institutions  not  under  the  control 
of  the  state,  or  amend  or  extend  the  charters 
thereof.  (5)  To  incorporate  school  districts. 
(6)  To  authorize  the  adoption  or  legitimatioD 
of  children.  (7)  To  provide  for  the  protec- 
tion of  game.  (8)  To  summon  and  empanel 
grand  or  petit  Jurors.  (0)  To  provide  for  the 
age  at  which  citizens  shall  be  subject  to  road 
or  other  public  duty.  (10)  To  fix  the  amount 
or  manner  of  compensation  to  be  paid  to  any 
county  officer,  except  that  the  laws  may  be 
so  made  as  to  grade  the  compensation  in  pro- 
portion to  the  population  and  necessary  serv- 
ice required.  (11)  In  all  other  cases,  where 
a  general  law  can  be  made  applicable,  no 
special  law  shall  be  enacted.  (12)  The  gen- 
eral assembly  shall  forthwith  enact  genera) 
laws  concerning  said  subjects  for  said  pur- 
poses, which  shall  be  uniform  In  their  opera- 
tions: provided,  that  nothing  contained  in 
this  section  shall  prohibit  the  general  assem- 
bly from  enacting  special  provisions  in  gen- 
eral laws."  In  determining  the  constitu- 
tionality of  the  foregoing  act  it  will  be  nec- 
essary to  construe  the  words  "to  summon 
and  empanel  Jurors."  It  Is  contended  by  the 
respondents  that  they  do  not  include  the  list- 
ing and  drawing  of  Jurors.  In  reaching  a 
conclusion  upon  this  question,  we  must  look 
to  the  evil  which  the  constitution  wished  to 
uproot    The  Jury  laws  throughout  the  state 
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were  vnrioua,  and  were  productive  of  great 
confusion  and  uncertainty.  The  object  of 
tbe  constitution  was  to  make  the  Jury  law 
uniform  throughout  the  entire  state,  and  this 
can  only  be  accomplished  by  Interpreting 
the  words  "summon  and  empanel"  to  Include 
listing  and  drawing  of  jurors.  Having  reach- 
ed this  conclusion,  we  will  next  consider 
whether  the  act  can  be  considered  as  a  spe- 
cial provision  In  a  general  law.  While  tfa« 
act  purports  to  be  only  an  amendment,  it  is, 
in  effect,  a  substitute  for  the  law  then  of 
force  on  this  subject,  and  deals  with  the 
entire  question  of  listing  and  drawing  Jurors. 
It  must  therefore  be  consrtmed  as  an  inde- 
pendent act,  and  cannot  be  regarded  as  a 
^leclal  provision  in  a  general  law. 

The  next  question  that  will  be  considered  is 
whether  It  can  be  construed  to  l>e  a  valid  geneiv 
al  law.  In  Dean  v.  Spartanburg  Co.,  S9  S.  C. 
110,  37  S.  E.  226,  the  court  says:  "In  order 
that  a  law  may  be  general,  it  must  be  of 
force  in  every  county  in  the  state;  and 
while  it  may  contain  special  provisions  mak- 
ing its  effect  different  in  certain  counties, 
those  counties  cannot  be  exempt  from  its  en- 
tire operation."  The  provisions  of  the  act 
that,  "in  Aiken  county,  the  jury  shall  be  list- 
ed and  drawn  as  provided  by  the  county  gov- 
ernment law,"  shows  that  it  was  not  intend- 
ed to  be  of  force  In  that  county.  The  provi- 
sion that  in  the  counties  of  Abbeville,  Edge- 
field, I.«xlngton,  and  Greenwood  the  Jury  list 
should  be  prepared  in  the  manner  therein  set 
forth  shows  that  the  operation  of  the  act 
was  not  uniform  throughout  the  state.  But 
construing  the  act  as  an  amendment  It  can- 
not be  declared  to  be  constitutional,  for  the 
reason  that  it  substantially  changes  the  gen- 
eral law  as  to  Juries  and  prevents  uniform- 
ity In  all  tbe  counties  of  the  state  upon  that 
subject  Even  if  it  should  be  contended 
that  it  is  a  special  provision  in  a  general 
law,  it  could  not  be  construed  to  be  consti- 
tutional, as  it  prevents  In  a  substantial  man- 
ner uniformity  in  the  Jury  law  throughout 
tbe  state.  The  appellants  also  contend  that 
"tbe  county  of  Charleston  has  a  separate  and 
distinct  act,  at  page  320,  1900,  which  vio- 
lates the  aforesaid  constitutional  provision." 
Even  conceding  this  to  be  tbe  fact,  it  could 
not  have  effect  in  determining  whether  the 
first  act  hereinbefore  mentioned  was  consti- 
tutional, and  its  consideration  is  immaterial. 
These  views  are  not  inconsistent  with  the 
ruling  In  Grocery  Co.  v.  Burnet,  61  8.  O. 
20r>.  ,S9  S.  E.  381,  as  yiat  case  did  not  arise 
under  either  of  the  first  10  subdivisions  of 
article  3,  |  34,  by  reference  to  which  it  will 
be  seen  that  the  main  object  was  to  secure 
uniformity  as  to  the  subjects  therein  men- 
tioned, and  any  legislation  relating  to  those 
subjects  which  substantially  mitigates 
against  uniformity  must  necessarily  l>e  de- 
clared nnconstitutlonaL 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  caee  remanded  for  a  new  trial. 


SWANOBT  T.  PARRISH. 

(Supreme  Court  of  South  Carolina.     Jan.   f^ 

1902.) 

CHATTEL   MORTaAaE—EXBXIUTION— UNSIGNED 
NOTTB— KVIDBNCB. 

1.  A  paper  purporting  to  be  a  chattel  mort- 
gage, which  appeared  on  its  face  to  have  been 
signed  in  the  presence  of  a  subscribing  witness 
and  executed  in  1887,  may  be  proven  by  oth« 
evidence,  where  such  subscribing  witness  is  out 
of  tbe  state;  the  mortgage  bemg  made  prior 
to  the  statute  now  iu  force. 

2.  Where  a  party  executes  a  chattel  mort- 
gage to  secure  a  note,  the  mortgagee  may  re- 
cover in  an  action  at  law  the  amonnt  recited 
In  the  mortgage  to  be  doe  and  to  be  secured 
thereby,  though  the  note  was  never  signed. 

3.  Id  an  action  on  a  note  alleged  to  have 
been  given  for  the  purchase  price,  the  contract 
for  the  sale  and  purcbase  of  the  property  is 
evidence  as  to  the  amount  due  therefor. 

Appeal  from  common  pleas  drcnit  court 
of  Saluda  county;  Benet,  Judge. 

Action  by  J.  D.  Swancey  against  L.  C. 
Parrish.  From  order  of  nonsuit,  plaintiff  ap- 
peals.   Reversed. 

Eugene  W.  Able,  for  appellant  Edwin  P. 
Strother,  for  appellee. 

McIVER,  C.  J.  Tbe  plaintiff,  in  bis  com- 
idaint  alleges  that  tbe  defendant,  on  the 
7tta  of  August,  1807,  executed  his  undertak- 
ing for  the  payment  of  the  sum  of  $560,  and 
to  secure  the  payment  of  the  same  on  tbe 
same  day  executed  bis  mortgage  on  a  Tozer 
steam  engine  and  boiler;  that  the  condition 
of  said  mortgage  has  been  broken;  that  the 
sum  of  (120  has  tieen  paid  on  the  said  con- 
tract by  the  delivery  of  a  mule  worth  that 
snm  of  money,  and  that  the  balance,  to  wit, 
the  snm  of  |430,  remains  unpaid;  and  Judg- 
ment Is  demanded  for  the  same,  together 
with  Interest  from  the  said  7th  of  August. 
1887,  and  the  costs  of  this  action.  Tbe  de- 
fendant answered  as  follows:  "That  upon  in- 
formation and  belief  tbe  defendant  denies 
each  and  every  allegation  contained  In  tbe 
plaintiff's  complaint"  It  does  not  appear 
that  cither  the  complaint  or  answer  was  veri- 
fied. Tbe  case  came  on  for  trial  before  his 
honor  Judge  Benet  and  a  Jury,  at  the  May, 
1900,  term  of  the  court  for  Saluda  county. 
At  tbe  trial  the  plaintiff  offered  the  following 
testimony:  B.  F.  Forrest  was  sworn  as  a 
witness,  and,  being  shown  a  paper  marked 
"Exhibit  2,"  testified  as  follows:  "I  recog- 
nise the  signature  on  the  left  at  the  bottom 
of  the  paper.  Tbe  handwriting  is  familiar 
to  me.  It  is  that  of  J.  O.  Edwards.  J.  O. 
Edwards  now  lives  in  Nashville,  Tennessee, 
being  a  student  in  Vanderbilt  University  at 
that  place."  The  plahitiff  was  next  sworn  as 
a  witness,  and,  being  shown  the  same  paper, 
testified  as  follows:  "I  recognize  signature 
at  the  bottom  on  tbe  right-hand  side  of  the 
paper.  The  signature  is  that  of  Z..  O.  Par- 
rish. I  saw  him  sign  the  paper.  J.  O.  Ed- 
wards witnessed  the  signing  of  the  paper  by 
Parrish."  The  plaintiff  then  offered  said  pa- 
per in  evidence.    "The  court  held  that  Sx- 
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bibit  No.  2  pnrported  to  be  a  Chattel  mortgage, 
and  Its  execution  must  be  proven  by  the  at- 
testing trltness,  unless  It  appears  that  the 
teetlmony  of  such  attesting  witness  cannot 
be  had;  and  It  Is  not  sufficient  that  the 
attesting'  witness  is  beyond  the  Iwrders  of 
the  state,  but  it  must  be  shown  that  he 
Is  beyond  the  seas,  or  dead,  or  Insane,  be- 
fore toe  execution  of  such  paper  can  be  prov- 
en otherwise.  The  said  Exhibit  No.  2  is, 
therefore,  ruled  out"  The  plaintilTs  counsel 
then  handed  Exhibit  No.  1  to  plaintiff,  who 
was  still  on  the  stand  aa  a  witness,  and  be 
testified  as  follows:  "I  recognise  one  of  the 
signatures  at  the  bottom  of  the  said  paper 
as  my  own,  and  I  signed  the  said  paper. 
The  other  signature  to  that  paper  te  that 
«f  li.  C.  Parrlsh.  He  signed  it  in  my  pres- 
ence, and  delivered  the  paper  to  me  after 
signing  his  name  to  It"  That  paper— Ex- 
hibit No.  1— was  then  offered  and  admitted 
In  evidence,  and  reads  as  follows:  "This  is 
to  certify  that  L.  O.  Parrlsh  has  bought  Mr. 
J.  D.  Swancey's  interest  in  the  saw  mill  and 
engine  linown  as  'Swancey  &  Parrish's  Mill,' 
as  follows:  Mr.  L.  C.  Parrlsh  is  to  pay  Mr. 
J.  D.  Swancey  the  following  In  settlement 
of  his  Interest:  One  mule,  valued  at  $120, 
balance  in  lumber  at  the  following  prices: 
Framing,  fifty  cents  per  hundred  feet;  floor- 
ing and  ceiling,  at  sixty  cents  per  hundred 
feet;  weather  boarding,  at  eighty  cents  per 
hundred  feet,— to  the  amoimt  of  ?550,— mule 
and  loinber.  Mr.  J.  D.  Swancey  Is  to  make 
I..  C.  Parrlsh  a  clear  title  to  said  engine. 
>Ir.  L.  C.  Parrlsh  is  to  assume  all  of  the 
ll:il)ilitles  of  Swancey  &  Parrlsh  when  the 
contract  is  canled  out  All  the  unsettled 
Mils  now  due  Swancey  &  Parrlsh  are  to  be 
etiually  divided  by  August  15,  1897.  The 
mortgage  now  over  the  mule  mentioned 
.ibove  is  to  be  paid  by  L.  C.  Parrlsh.  Mr.  L. 
C.  Parrlsh  is  to  pay  J.  D.  Swancey  8,000 
feet  of  lumber  per  month  at  the  mill  until  the 
above  contract  Is  carried  out  L.  O.  Par- 
rish.  [Seal.]  J.  r>.  Swancey.  [Seal.]  Wit- 
ness: Avory  Bland."  The  plaintiff  further 
testified  as  follows:  "That  Parrlsh  has  on- 
ly paid  me  $120  upon  the  $550  agreed  up- 
on as  the  price  of  the  mill.  I  have  made 
demands  upon  him  for  the  payment  of  the 
balance,  and  have  caused  demands  to  be 
made  upon  him  for  the  same,  but  no  part  of 
the  said  balance  of  $430  has  ever  been  paid. 
I  caused  demand  to  be  made  upon  him  (Par- 
rlsh) for  the  lumber  as  agreed  upon  in  the 
contract"  At  the  close  of  the  testimony  for 
the  plaintiff  which  is  stated  above,  the  de- 
fendant moved  for  a  nonsuit  upon  the  grounds 
stated  In  the  order  of  the  court  granting  the 
sanie,  which  order  reads  as  follows:  "The 
above-stated  cause  came  on  for  trial  at  the 
May  term  of  court  for  said  county  before  a 
Jury.  After  the  close  of  plaintiff's  testi- 
mony, the  defendant  moved  for  a  nonsuit 
upon  the  ground  that  the  testimony  did  not 
sustain  the  allegations  of  plalntifTs  com- 
plaint in  that  the  complaint  sued  on  a  money 


demand  for  $550,  and  no  such  demand  was 
proven  by  plaintiff's  testimony,  and  that 
there  is  no  testimony  to  go  to  the  jury  upon 
the  issnes  raised  by  the  complaint  There- 
fore, upon  motion  of  Bd\vln  Polk  Strother, 
defendant's  attorney.  It  Is  ordered  that  the 
said  nonsuit  be  granted,  with  costs  to  the 
defendant." 

The  plaintiff  appeals  upon  the  several 
grounds  set  out  In  the  record,  which  need  not 
be  set  out  here  as  they  raise  substantially 
but  two  questions:  (1)  Whether  the  circuit 
judge  erred  in  holding  that  a  paper  purport- 
ing to  be  a  chattel  mortgage,  which  appeared 
upon  Its  face  to  have  been  signed  In  the 
presence  of  a  subscribing  witness,  could  not 
be  proved  except  by  such  subscribing  wit- 
ness, unless  it  was  flrst  shown  that  the  tes- 
timony of  such  witness  could  not  be  obtain- 
ed; and  that  "It  is  not  sufficient  that  the  at- 
testing witness  is  beyond  the  borders  of  the 
state,  but  it  must  be  shown  that  he  is  beyond 
the  seas,  or  dead,  or  insane,  before  the  exe- 
cution of  such  paper  can  be  proven  other- 
wise." (2)  Whether  there  was  error  In  grant- 
ing the  nonsuit  when  there  was  testimony 
tending  to  show  that  defendant  had  entered 
Into  a  written  contract  to  pay  the  stipulated 
sum  of  $550  to  the  plaintiff  for  his  Interest 
in  a  mill,  and  there  was  also  testimony  tend- 
ing to  show  that  while  defendant  had  paid 
$120  in  part  of  said  contract  price,  he  had 
not  paid  the  balance  thereof. 

As  to  the  first  question,  we  think  It  clear 
that  the  circuit  Judge  erred  in  ruling  out  the 
paper  marked  "Exhibit  No.  2,"  purporting  to 
be  a  chattel  mortgage,  upon  the  ground  that 
the  testimony  of  the  subscribing  witness  was 
not  offered  to  prove  its  execution.  In  the 
flrst  place,  at  the  time  the  transaction  oat  of 
which  this  controversy  arose  there  was  no 
law  requiring  that  a  chattel  mortgage  should 
be  executed  in  the  presence  of  a  subscribing 
witness  (Talmadge  v.  Oliver,  14  S.  C.  622, 
and  McGowan  v.  Reid.  27  S.  C.  2C2,  3  S.  B. 
337);  and  even  If,  as  is  suggested  in  the  ar- 
gument the  law  has  since  been  changed  by 
statute,  surely  such  statute  could  not  affect 
a  mortgage  executed  several  years  prior  to 
Its  passage.  If,  then,  the  law  did  not  re- 
quire this  mortgage  to  be  executed  In  the 
presence  of  a  subscribing  witness.  It  would 
seem  that  this  case  does  not  fall  within  the 
rule  applying  to  certain  papers  which  must 
be  executed  in  the  presence  of  subscriliiiig 
witnesses.  This  view  seems  to  have  been 
taken  In  the  ca.ie  of  Hall  v.  Phelps,  2  .Tolins. 
451.  But  as  there  Is  some  conflict  of  author- 
ity upon  this  point,  and  we  have  no  case  in 
this  state  upon  the  subject  so  far  as  we  are 
Informed,  we  will  nnt  rest  our  conclusion 
upon  this  ground,  though  we  are  very  much 
Inclined  to  think  that,  in  view  of  tlie  disposi- 
tion both  of  courts  and  of  legislatures  to  re- 
lax the  strictness  of  the  common-law  rules 
of  evidence,  it  would  be  more  in  accordance 
with  reason,  and  more  conducive  to  a  prompt 
disposition  of  causes,  to  hold  that  the  execn- 


Digitizedby  VjOOQiC 


656 


40  SOUTHEASTBBN  REPOBTBR. 


(S.  C. 


tlon  of  any  written  Instrument  except  a  will 
can  be  proved  by  any  testimony,  otherwise 
competent;  and  that  it  Is  not  necessary  to 
Introduce  the  subscribing  witness  for  that 
purpose.  But,  waiving  this,  there  Is  another 
ground  upon  which  the  testimony  offered  and 
ruled  out  should  have  been  received.  £iVen 
when  the  ancient  rule  was  recognized.  It  was 
always  held  that,  where  it  Is  shown  that  the 
subscribing  witness  to  any  pai>er  la  beyond 
the  Jurisdiction  of  the  state  or  country  In 
whicb  It  is  desired  to  prove  the  execution 
of  such  paper,  that  fact  may  be  proved  by 
other  evidence.  As  Is  said  in  1  Qreenl.  By. 
i  572,  In  speaking  of  this  rule:  "A  third 
class  of  exceptions  to  this  rule  arises  from  the 
circumstances  of  the  witnesses  themselves; 
the  party  either  from  physical  or  legal  ob- 
stacles being  unable  to  adduce  them.  Thus, 
If  the  witness  is  proved  or  presumed  to  be 
dead,  or  cannot  be  found  after  diligent  In- 
anlry,  or  Is  resident  beyond  the  sea,  or  Is 
out  of  the  Jurisdiction  of  the  court,  •  •  • 
the  execution  of  the  instrument  may  be  prov- 
ed by  other  evidence."  See,  also,  tbe  cases 
cited  In  the  notes  to  that  section,  which 
abundantly  sustain  the  test  So  that,  even 
conceding  the  rule  In  Its  fullest  extent,  that 
a  subscribing  witness  to  a  paper  must  be  In- 
troduced to  prove  the  execution  of  the  paper, 
yet  this  case  falls  under  one  of  the  well-rec- 
ognized exceptions  to  the  rule;  for  the  undis- 
puted testimony  was  that  the  subscribing 
witness  to  the  paper  marlied  "Exhibit  2," 
J.  O.  Edwards,  was  beyond  the  Jurisdiction 
of  the  court,  to  wit,  in  the  state  of  Tennessee, 
where  the  process  of  our  court  could  not  reach 
bim.  It  is  clear,  therefore,  that  the  circuit 
Judge  erred  In  excluding  the  said  paper,— 
the  chattel  mortgage,— because  there  was  di- 
rect testimony  that  the  defendant  had  signed 
/the  same,  and  delivered  it  to  the  plalnUfl. 
'*  And  as  that  paper  contained  an  admission  in 
writing,  signed  by  the  defendant,  that  he 
was  indebted  to  the  plalntlCC  In  the  sum  of 
$550,  for  that  paper  commenced  with  the  fol- 
lowing recital:  "Whereas,  I  am  Indebted  to 
J.  D.  Swancey  in  the  sum  of  Ave  hundred  and 
fifty  dollars,"— It  was  clear  that  such  paper 
offered  some  evidence  of  the  indebtedness  of 
the  defendant  to  the  plaintiff,  the  absence  of 
which  was  made  the  ground  of  the  nonsuit, 
and  hence  there  was  error  in  granting  the 
nonsuit  The  fact  that  the  language  of  the 
recital  above  quoted  was  followed  by  these 
words:  "And  have  given  my  note  therefor, 
of  even  date  with  these  presents  (a  copy  of 
which  is  hereto  annexed),"  and  the  fact  that 
the  copy  of  the  note  thus  referred  to  does 
not  appear  to  have  been  signed  by  the  de- 
fendant cannot  affect  the  question;  for  the 
case  of  Nichols  T.  Briggs,  18  S.  C.  473,  shows 
that  where  a  note  is  secured  by  a  mortgage, 
and  an  action  on  the  note  is  barred  by  the 
statute  of  limitations,  still  an  action  on  the 
mortgage  could  be  sustained,  provided  it  con- 
tained language  recognizing  the  indebtedness 
secured  by  sucdi  mortgage.    And  in  the  case 


of  Flyler  v.  EUlott,  19  8.  O.  257,  the  ma- 
jority of  this  court  went  still  further,  and 
held  that,  even  If  the  note  was  rendered 
void  by  a  fraudulent  alteration,  the  debt 
might  still  be  recovered  by  a  foreclosure  of 
the  mortgage  given  to  secure  the  payment  of 
such  note,  provided  such  mortgage  contained 
recitals  recognizing  the  indebtedness  mention- 
ed In  the  note.  These  cases  and  the  authori- 
ties therein  cited  show  that  even  If  no  note 
had  been  given,  the  Indebtedness  recognized 
In  the  mortgage  might  be  recovered  In  an  ac- 
tion on  the  mortgage.  So  that  the  recital  in 
this  mortgage  was  clearly  competent  to  show 
an  indebtedness  on  the  part  of  the  defendant 
to  the  plaintiff.     4 

As  to  the  second  question  raised  by  the 
sixth  exception,  the  paper  marlced  "Exhibit 
1,"  which  was  admitted  In  evidence,  contain- 
ed evidence  of  the  Indebtedness  of  the  de- 
fendant to  tbe  plaintiff  In  the  sum  of  $550, 
for  that  was  tbe  written  contract  between 
the  parties,  signed  by  both  of  them;  and  its 
terms,  as  set  out  above,  sihow  that  defendant 
bought  from  the  plaintiff  his  interest  in  the 
mill,  which  they  seemed  to  have  owned  Joint- 
ly, for  the  sum  of  $550,  which  was  to  be  paid 
partly  by  the  delivery  of  a  mule  valued  at 
$120,  and  the  balance  in  lumber  at  stipulated 
prices,  to  be  delivered  at  the  mill  at  the 
rate  of  8,000  feet  per  month;  and  the  testi- 
mony of  the  plaintiff  shows  that  no  part  of 
the  purchase  money  had  been  paid  except  the 
sum  of  $120  by  the  delivery  of  the  mule,  and 
that  the  balance  remained  wholly  unpaid, 
although  the  same  had  been  demanded  from 
defendant  There  was,  therefore,  sufficient 
testimony,  at  least,  to  carry  tbe  case  to  the 
Jury,  and  hence  there  was  error  In  granting 
the  nonsuit 

It  is  Stated  In  the  "case"  that  after  the 
commencement  of  this  action,  the  plaintiff 
seized  the  engine,  etc.,  covered  by  the  chattel 
mortgage,  and  after  advertisement  sold  the 
same  for  the  sum  of  $300.  But  that  cannot 
In  any  way  affect  the  question  of  nonsuit 
which  is  the  only  question  before  us;  for, 
even  If  that  be  true,  and  the  whole  amount 
of  tbe  proceeds  of  such  sale  have  been  or 
should  be  applied  to  the  plaintiff's  claim, 
there  would  still  remain  a  balance  of  $130 
due  to  the  plaintiff,  if  the  testimony  offered 
by  the  plaintiff  had  been  received,  and  be- 
lieved by  the  Jury. 

The  Judgment  of  this  court  is  tttat  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  case  be  remanded  to  that  court 
for  a  new  triaL 


KIBLEH  T.  SOUTHERN  RT. 

(Supreme  Ck>nrt  of  South  Carolina.     Jan.  13, 

1902.) 

CARRIBRS— FARES  FOR  PASSENGERS— WRONG- 
FUL EJECTION— DAMAGES— BVIDBNCB. 

1.  Rev.  St  1803,  \  1607,  authorixes  the  rail- 
road commissioners  to  establish,  reasonable 
rates  for  the  transportation  of  pesiengers.    A 
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circular  issned  by  stich  commissioners,  dated 
April  2,  1896,  authorized  a  charge  of  10  ceuta, 
when  the  regular  fare  would  be  less  than  that 
amount.  Held  to  authorize  the  charge  of  10 
cents  where  the  regular  fare  for  the  distance 
traveled  would  be  only  8  cents. 

2.  In  an  action  for  wrongfully  ejecting  a  pas- 
flenger  for  nonpayment  of  fare,  it  waa  error  to 
instruct  that  'The  intentional  doln^  of  an  un- 
lawful act  would  be  construed  mahdons,"  aud 
entitle  plaintiff  to  punitive  damages. 

3.  After  action  brought  for  wrongful  ejection 
of  passenger  on  demand  of  an  alleged  excessive 
fare,  a  letter  of  the  railroad  commissioners, 
f  iving  thiir  opinion  of  the  constrnction  of  acts 
in  regard  to  passeugera'  fares  on  railroads, 
written  after  the  action  was  brought,  and  upon 
w^bich  no  ruling  was  made,  is  incompetent  as 
«vidence. 

Appeal  from  common  pleas  circuit  court  of 
Kewberry  county;  Izlar,  Special  Judge. 

Action  by  William  Klbler  against  the 
Southern  Railway.  Judgment  for  plalntiS, 
and  defendant  appeals.    Reversed. 

The  following  is  the  complaint: 

"The  plaintiff,  complaining,  alleges: 

"(1)  That  the  defendant  is  a  corporation 
t>y  and  under  the  laws  of  the  state  of  South 
Carolina,  and  as  such  la  doing  business  there- 
in as  a  common  carrier  of  passengers. 

"(2)  That  on  the  6th  day  of  May,  1900,  the 
plaintiff  boarded  a  passenger  train  of  the  de- 
fendant, known  in  railroad  terms  as  Train 
Ko.  11,'  with  the  purpose  and  intent  of  be- 
•coming  a  passenger  thereon,  having  the  mon- 
ey with  which  to  pay  bis  fare  thereon,  and 
did  become  such  said  passenger  thereon  from 
the  station  on  defendant's  road  at  Newberry, 
county  and  state  aforesaid,  to  another  station 
upon  said  road  of  defendant,  at  Helena,  same 
county  and  state  aforesaid. 

"(3)  That  the  said  plaintiff,  as  passenger 
aforesaid,  did  offer  and  tender  to  the  said 
defendant  the  fare  In  money  for  his  pas- 
sage and  transportation  from  the  said  station 
of  Newberry  to  the  said  station  of  Helena. 

"(■1)  That  the  said  defendant  not  only  re- 
fused and  declined  to  accept  the  lawful  fare 
so  offered  and  tendered  by  the  plaintiff,  but 
demanded  of  plaintiff  an  unlawful  and  exces- 
sive fare  before  it  would  transport  him  to  his 
destination. 

"(5)  That  the  defendant  did  willfully, 
wrongfully,  unlawfully,  and  intentionally 
«Ject  the  said  plaintiff  from  the  said  train, 
and  did  willfully,  wrongfully,  unlawfully, 
and  Intentionally  refuse  him  passage  and 
transportation  upon  the  said  train  between 
the  said  stations  of  Newberry  and  Helena,  as 
aforesaid  (after  having  declined  and  refused, 
as  aforesaid,  to  accept  the  lawful  fare  ten- 
dered by  plaintiff),  because  he  did  not  pay 
the  very  excessive  and  unlawful  fare  de- 
manded by  defendant 

"(6)  That  on  account  of  the  willful,  wrong- 
ful, unlawful,  and  Intentional  action  of  the 
said  defendant  in  declining  and  refusing  to 
accept  and  receive  the  fare  offered  and  ten- 
dered to  It  by  the  plaintiff,  and  in  unlawfully, 
willfully,  wrongfully,  and  Intentionally  de- 
manding and  charging  a  greatly  excessive 


and  unlawful  fare,  and  also  In  willfully, 
wrongfully,  unlawfully,  and  Intentionally  re- 
fusing and  declining  to  allow  plaintiff  trans- 
portation and  passage  over  its  road  as  afore- 
said between  the  said  stations,  and  in  will- 
fully, wrongfully,  unlawfully,  and  intention- 
ally ejecting  the  plaintiff  from  the  said  train, 
the  said  plaintiff  was  and  Is  now  sorely  hu- 
miliated, offensively  Insulted,  and  deeply 
wounded  in  his  feelings,  and  was  delayed  and 
greatly  inconvenienced,  and  his  purpose  dis- 
arranged, by  the  said  willful,  wrongful,  un- 
lawful, and  Intentional  conduct  on  the  part 
of  the  defendant  In  the  manner  aforesaid,— 
by  reason  of  all,  eadi  one,  some  one  of  said 
willful,  unlawful,  wrongful,  and  Intentional 
acts  and  conduct  by  and  on  the  part  of  the 
said  defendant,  the  plaintiff  has  been  and  is 
damaged  to  his  great  hurt  aud  injury,  and 
still  otherwise.  In  the  sum  of  $1,999.  Where- 
fore, the  plaintiff  prays  Judgment  against  the 
defendant  for  the  sum  of  $1,999,  and  for  the 
costs  and  disbursements  of  action." 

The  answer  of  the  defendant  Is: 

"(1)  The  defendant  denies  the  statements 
contained  In  paragraphs  1,  3,  4,  6,  of  the  com- 
plaint. 

"(2)  The  defendant  admits  that  on  May  6, 
1900,  the  plaintiff  boarded  a  passenger  train 
of  tbe  defendant  known  In  railroad  terms 
as  'Train  No.  11,'  with  the  purpose  and  In- 
tent of  becoming  a  passenger  thereon  from 
Newberry  to  Helena.  It  has  not  knowledge 
or  Information  sufficient  to  form  a  belief  as 
to  the  allegation  that  the  plaintiff  had  the 
money  with  which  to  pay  his  fare,  and  it 
denies  the  allegation  that  the  plaintiff  be- 
came a  passenger  upon  said  train,  for  the 
reason  that  he  refused  to  pay  the  lawful 
charges  for  transportation. 

"(3)  Further  answering  the  complaint,  the 
defendant  alleges:  First  That  It  Is  a  cor- 
poration organized  under  tbe  laws  of  the 
state  of  Virginia,  and  is  engaged  in  the  busi- 
ness of  common  carrier  of  passengers  In  the 
state  of  South  Carolina.  Second.  That  on 
May  6,  1900,  the  plaintiff  boarded  the  de- 
fendant's train  at  Newberry  for  the  purpose 
of  going  to  Helena,  the  next  station  north; 
that  be  neglected  and  failed  to  purchase  a 
ticket  for  his  passage,  although  the  oppor- 
tunity had  been  afforded  him  by  tbe  defend- 
ant to  provide  tbe  same.  Third.  That  when 
the  plaintiff  was  approached  by  the  conduct- 
or for  his  fare  the  plaintiff  was  unprovided 
with  a  ticket  and  tendered  tbe  said  con- 
ductor ten  cents  for  his  fare.  Tbe  said  con- 
ductor, as  he  was  authorized  by  law  and  by 
tbe  regulations  of  the  company  to  do,  de- 
manded of  the  plaintiff  twenty-flve  cents  ex- 
cess of  the  said  fare,  offering  him  a  draw- 
back ticket  for- the  said  twenty-flve  cents 
excess,  which  was  redeemable  In  cash  on 
presentation  at  any  ticket  office  of  the  com- 
pany within  twenty  days  after  date.  The 
plaintiff  refused  to  pay  said  excess,  and  ex- 
pressed his  desire  to  leave  the  train,  which 
was  stopped  about  midway  between   New- 
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berry  and  Helena,  and  plaintiff  allght^ed 
therefrom.  Wherefore  the  defendant  de- 
mands Judgment  against  the  plaintiff  that 
the  complaint  be  dismissed,  with  costs." 

Tbe  following  is  so  much  of  the  charge  as 
relates  to  tbe  questions  at  Issue: 

"Xow,  it  Is  a  question  of  fact  for  you  to 
determine  whether  the  plaintiff  became  a  pas- 
senger of  defendant's  passenger  train  at 
Newberry  to  be  transported  to  Helena  on  tbe 
6th  of  May,  1000,  in  the  light  of  the  law  as 
I  hare  given  it  to  you  on  this  question. 
That  is  one  of  tbe  questions  which  you  are 
to  decide  from  the  testimony  which  you  have 
heard,— whether  he  became  a  passenger  on 
that  occasion  under  tbe  circumstances  testi- 
fied to.  If  be  did,— if  you  come  to  the  con- 
clusion that  be  did,  from  tbe  testimony,— 
why,  then  he  would  be  entitled  to  tbe  rights 
of  a  passenger  on  that  train.  Now,  if  you 
determine  that  tbe  plaintiff  did  become  such 
Iiassenger,  then  you  will  proceed  to  inquire 
whether  or  not  he  was  unlawfully  ejected 
from  the  defendant's  train.  If  the  plaintiff 
did  not  become  such  passenger  on  tbe  de- 
fendant's train  on  tbe  occasion  alleged,  this, 
It  seems  to  me,  would  put  an  end  to  all  fur^ 
tber  investigation,  so  far  as  being  a  pas- 
senger was  concerned.  But  if  you  should 
arrive  at  the  conclusion  that  the  plaintiff  be- 
came a  passenger,  your  next  inquiry  will  be^ 
as  I  have  said,  was  he  unlawfully  ejected? 
To  determine  this  question,  you  must  be  gov- 
erned by  tbe  following  rules  of  law:  I  charge 
you  that  railroad  companies  have  tbe  right 
to  adopt  reasonable  rules  as  to  tbe  method 
of  paying  fares  by  passengers  who  use  their 
passenger  trains  for  tbe  purpose  of  being 
transported  from  one  place  to  another,  and 
to  discriminate  between  fares  paid  on  board 
their  trains  and  at  stations,  and  to  remove 
from  their  cars  in  a  proper  manner  and  at  a 
proper  place  persons  who  refuse  to  comply 
witb  such  regulations;  and  that  that  regula- 
tion requiring  passengers  who  do  not  procure 
tickets  at  stations  where  tickets  are  sold  be- 
fore boarding  their  trains  and  commencing 
their  Journey  to  pay  an  extra  amount  of  fare, 
and  providing  that,  if  tbe  coupons  shall  be 
given  to  the  passenger  on  which  be  may  col- 
lect tbe  extra  fare  from  any  agent  at  a 
station,  and  exempting  from  Its  operation 
such  passengers  as  board  their  trains  at  sta- 
tions where  tickets  are  not  sold,  that  sucb 
would  be,  in  my  opinion,  a  reasonable  rego- 
latlon;  and  I  therefore  charge  you  that  I 
bold  it  would  be  a  reasonable  and  a  valid 
regulation.  You  have  heard  the  testimony 
as  to  the  length  of  time  this  regulation  has 
been  in  force,  and  as  to  the  manner  of  its 
publication.  You  must  determine  from  this 
testimony  whether  there  was  sucb  a  regula- 
tion or  not;  bow  long  It  had  been  In  opera- 
tion, if  it  bad  been  in  operation  at  all;  and 
whether  its  posting.  If  it  was  posted,  was 
such  as  to  advise  tbe  traveling  public  of  its 
existence.  I  will  not  trench  upon  your  pre- 
rogative at  all,  because  these  are  questions 


of  fact  which  you  are  to  determine,  and  ap- 
ply the  law  to  those  facts  as  I  have  given 
it  to  you.  I  leave  all  questions  of  fact  for 
you,  and  you  must  decide  them  for  your- 
selves. 

"There  is  no  question  that  railroad  compa- 
nies may  moke  sucb  regulations  as  I  have 
charged  you,  provided  passengers  are  given  a 
convenient  place  and  sufficient  opportunity 
to  procure  tickets  previous  to  boarding  tbe 
train  to  become  passengers,  and  sucb  regu- 
lations would  not  be  unreasonable,  nor  op- 
pressive, nor  open  to  tbe  objection  that  the 
excess  so  imposed  Is  a  part  of  the  fare,  and 
makes  tbe  fare  charged  higher  than  tbe  rate 
allowed  by  law,  which  in  this  state,  by  stat- 
utory provision,  is  three  cents  per  mile. 
Now,  you  have  beard  the  testimony  as  to 
the  station  here  at  Newberry,  and  you  must 
say  from  the  testimony  whether  or  not  the 
defendant,  on  the  6th  day  of  May,  190O,  had 
provided  or  built  convenient  place  tor  those 
Intending  to  I;ecome  iMissengers  on  tbeir 
passenger  trains  to  procure  tickets  for  their 
Journey,  and  there  was  sufficient  opportunity 
afforded  the  plaintiff,  on  tbe  occasion  refer- 
red to,  to  procure  bis  ticket  before  boarding 
defendant's  passenger  train  for  Helena. 
These  are  questions  for  yon.  Sucb  regula- 
tion Is  conducive,  says  tbe  law,  to  the  rapid, 
orderly,  and  convenient  dispatch  of  the  con- 
ductor's part  In  the  collection  of  fares,  and 
thus  leaving  him  free  for  tbe  performance  of 
his  other  duties  in  connection  witb  stops  at 
stations,  the  entrance  and  exit  of  passengers, 
and  the  whole  supervision  of  the  safety  and 
comfort  of  tboee  under  bis  care.  There  may 
be  circumstances,  Mr.  Foreman  and  gentle- 
men, aa  was  contended  In  tbe  argument  by 
one  of  the  distinguished  counsel  who  ad- 
dressed you,  which  would  render  the  enfon^e- 
ment  of  such  regulation  unreasonable,— as 
where  tbe  passenger  boarded  the  train  at  a 
station  where  no  tickets  were  sold,  where 
the  office  provided  by  tbe  railroad  company 
for  tbe  sale  of  tickets  was  closed,  or  where 
tbe  agent  had  lost  the  key,  as  in  one  of  the 
iUnstrattons  that  counsel  referred  to,  and  In 
consequence  could  not  furnish  the  pasaenger 
a  ticket;  but  ordinarily,  I  would  say,  such 
regulations  are  not  only  reasonable,  but  val- 
id. Now,  you  are  to  say  from  the  testimony 
whether  or  not  any  reasons  for  the  nonen- 
forcement  of  tbe  regulation  In  this  case  ex- 
isted, or  If  there  is  any  otber  valid  reason 
proved  which  would  exempt  tbe  plaintitf 
from  tlie  enforcement  of  tbe  regulation 
against  him  on  the  occasion  of  which  he  com- 
plains. I  say  you  are  to  take  that  Into  con- 
sideration, and  you  are  to  find  the  testimony 
applicable  to  it,  and  determine  that  question. 
If  there  was,  that  enforcement  of  tlic  rule 
against  him  would  have  been  a  wrong,  and 
his  ejection  under  tbe  circumstances  would 
have  been  unlawful.  Now,  If  tbe  plaintiff 
boarded  tbe  passenger  train  of  the  defendant 
at  Newberry  (and  that  Is  a  question  for  you) 
without  a  ticket,  having  had  oppwtunity  to 
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procure  a  ticket,  and  when  called  upon  to 
pay  bit  fare  refused  to  pay  the  fare,  lie  be- 
came a  trespasser  on  the  defendaDt*8  train 
ab  initio  (tiiat  la,  from  tbe  bat^lnnli^;),  and 
the  conductor  bad  the  right  to  put  him  off; 
for  the  conductor  may  put  off  a  paaaenger 
who  refuaca  to  pay  the  tare  for  tranapotta- 
tion  at  any  point  on  the  defendant's  road  in 
a  proper  place  and  in  a  proper  manner  (that 
Is,  at  any  place  where  the  passenger  would 
not  be  Injured  or  In  danger),  and  to  use  Just 
so  much  force  as  was  aeceesary  for  the  piir- 
poee  of  doing  tt,  but  no  more.  So,  If  tbe 
conductor  on  this  occasion.  If  tbe  plaintiff 
boarded  the  iMBaenger  car  of  the  defendant 
at  Newberry,  iba^lag  bad  an  opportunity  to 
procure  a  'ticket,  and  did  not  do  so,  and 
when  his  fare  and  the  excess  required  of 
passengers  who  get  on  passenger  cars  of  the 
defendant  at  statloiia  where  tickets  were 
sold  wae  demaiucled  by  the  conductor,  the 
plaintlfT  refoacd  to  pay  it  tbe  conductor  had 
the  right,  nnder  tbe  regulations  of  the  com- 
pany. If  you  are  satisfied  from  tbe  testimony 
that  aoch  regulations  existed,  and  that  snob 
were  tbe  cireomatances  as  I  have  stated 
(ttoeee  are  facts  which  you  must  determine), 
to  pot  tbe  plalntifl  off,  and  to  nae  so  muoh 
force  as  was  necessary  for  tbe  purpose  of 
doing  it.  The  facts,  as. I  say,  must  be  found 
by  you  from  tbe  testimony;  must  not  be 
what  you  think  about  it,  or  what  you  have 
beard  about  It  but  you  are  to  take  the  testi- 
mony as  tbe  witnesses  have  given  It  to  you. 
and  you  must  determine  it  on  that  You 
must  in  determining  all  facts,  be  governed 
by  tbe  preponderance  of  tbe  evidence,  as  I 
bare  taid  yon. 

"It  Is  contended  by  tbe  attorneys  for  the 
plaintiff  that  tbe  act  of  18S4,  allowing  tbe 
railroad  companies  to  make  excess  charges 
nndcr  certain  circnmstanoes,  was  repealed 
by  the  act  of  1990;  that  It  was  not  incor- 
porated in  the  Revised  Statutes,  but  was 
omitted.  Now,  as  I  understand  It— and  If 
I  am  wroatg  in  tl«t  I  would  like  to  be  cor- 
rected right  BOW  by  the  learned  counsel. en- 
gaged in  this  case,— tbe  Revised  Statutes 
was  never  passed  as  an  act,  and,  while  it  is 
a  valual>le  compendium  of  tbe  law,  got  up 
by  a  very  old  Jadge  (Jn^e  Maker),  tt  did 
not  repeal,  or  purport  to  repeal,  any  statute 
existing  upon  the  statute  books.  JSe  made 
a  great  many  recemmeBdatlons,  but  it  never 
was  adopted,  as  I  understand  tt.  The  stat- 
ute law  remained  the  same  as  it  did  before, 
and  was  to  be  found  In  tbe  Statutes  at 
I^rge.  Tbe  act  of  1900,  in  my  opinion,  did 
not  repeal  the  act  of  1864.  It  purported  to 
amend  the  act  known  as  the  'Separate  Coach 
Act.'  It  did  fix  tbe  rate  of  fare  at  three 
cents  a  ndle,  and  it  did  repeal  all  acts  and 
parts  of  acts  iaconsistent  with  the  provi- 
sions of  tbe  said  act  (that  is,  tbe  separate 
coach  act);  but  it  did  not  purport  to  deal 
with  the  excess  rates  where  passengers  fail- 
ed to  procure  tickets  at  stations  where  tick- 
ets were  sold.    It  did  not  purport  to  deal 


with  that  question,  and  tbeze  is  nothing  in- 
conslateut,  as  I  conceive,  in  tbe  act  of  100(X 
and  tbe  act  of  1SS4,  even  if  they  botb  were 
on  the  statute  book  to-day,  as  I  think  tbey 
are.  They  would  be  mo  construed  together 
as  not  to  interfere  with  each  other  at  all. 
The  right  of  raUroad  companies  to  charge  ex- 
cess fare  under  regulation  of  the  railroad 
company  was  not  interfered  with.  Tlie  right 
of  the  railroad  companies  to  charge  excess, 
under  certain  circumatances,  as  I  understanci' 
the  law.  was  not  conferred  :by  tbe  act  >of 
1884.  Railroad  eompanies  had  this  right  be- 
fore the  act  Xke  act  of  IB&i  was  only  in- 
tended to  limit  the  right  which  already  exist- 
ed. I  therefore  b<^  that  under  certain 
clrcumstaneas,  the  railroad  eompanlee  have 
tbe  right  by  regulation  to  prescribe  excess 
charges,  where  persons  board  their  trains  at 
stations  where  tbey  liave  provided  a  cen- 
vmient  place  to  procure  tickets  and  have 
them  on  sale;  and  that  if  the  passenger  fails 
to  comply  with  tlie  regulation,  and  boards 
the  train  without  a  ticket  and  refuses  to 
pay  bis  lawful  fare  and  the  excess,  he  may 
be  ejected  from  such  passenger  coach  by  the 
conductor  at  any  proper  point,  and  in  any 
propcar  manner. 

"Now,  the  lawful  fare  la  three  cents  a 
mile.  Did  tbe  plaintiff  fall  to  pay  tbe  lawful 
fare  and  tbe  excess,  under  .a  regulation  of 
the  company?  These  are  questiens  for  you 
to  determine  from  the  teetimoay.  If  bedld, 
then  tbe  conductor  bad  a- right  to  eject  him. 
If  he  did  not,  then  tbe  company  bad  no  euch 
right;  and  if  tbe  defendant  did  eject  the 
plaintiff  under  each  circumstances,  It  com- 
mitted a  wrong,  and,  if  injury  resulted  to 
tbe  plaintiff  therefrom,  he  would  be  entitled 
to  recover  such  damages  ae  be  euetained 
thereby.  If,  under  the  facts  found  by  you 
under  tbe  law  as  I  have  charged  you,  you 
conclude  that  tbe  plaintiff  is  entitled  to  re- 
cover, the  next  question  is  tbe  damages. 
The  question  of  damages  must,  like  other 
questioBe,  be  determined  from  the  testimony 
of  tbe  case  and  the  circumstauces  surround- 
ing tbe  case.  You  are  to  detcrm.b>e  bow 
much  damages.  I  give  you  .the  law  as  to 
the  damages.  If  yon  concltide  that  tbe  iriain- 
tlfl  is  entitled  to  recover,  he  sbould  have 
such  damages  as  would  compensate  him  for 
the  injury  received;  and  if  the  act  was  done 
willfully,  wantonly,  recklessly,  or  malicious- 
ly, he  would  be  entitled,  In  addition,  to  com- 
pensatory damages.— such  sum  by  way  of 
exemplary  or  punitive  damages  as  you  may 
fix  as  a  punishment  to  the  railroad  company 
for  its  willful,  wanton,  reckless,  and  mali- 
cious act  Now,  as  you  beard  yesterday 
from  one  of  our  law  books,  any  malice  dees 
not  necessarily  Import  ill  will,  or  prejudice, 
or  anything  of  that  kind.  The  intentional 
doing  of  any  unlawful  act  would  be  constru- 
ed malicious.  Now,  gentlemen,  that  is  the 
law  as  I  unders^tand  it  In  this  case.  Is 
there  anything  further,  gentlemen  £to  coun- 
sel]? 
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"Mr.  Cotbran:    Notbing  further. 

"Mr.  Johnatone:  There  Is  one  matter  that 
we  would  ask  your  honor  to  draw  especially 
to  the  attention  of  the  jury,  and  It  la  this: 
The  testimony  on  both  sides  Is  to  the  effect 
.that  the  conductor  demanded  35  cents.  Now, 
that  Is  the  undisputed  testimony  on  both 
'Bides.  Now,  If  they  had  a  right  to  charge 
ten  cents  a  mile,  and  your  honor  should  hold 
.the  law  to  be  in  a  certain  direction,  that 
would  be  all  right;  but  if  your  honor  holds 
>that  It  is  only  three  cents  a  mile,  then  26 
cents  more  would  make  28  cents,  and  if  he 
■demanded  35  when  he  was  only  entitled  to 
•demand  28,  there  would  be  no  right,  under 
those  circumstances,  to  exi)el  or  comi>el  Mr. 
Klbler  to  leave.  Of  course,  I  am  putting  the 
facts  80  that  your  honor  may  gather  the  prin- 
ciple that  I  desire.  The  second  is  that  there 
Is  an  absolute  conflict  of  testimony  between 
Mr.  Hughes  on  one  side  and  Mr.  Klbler  on 
-the  other  as  to  his  demanding  an  excess 
fare  and  furnishing  a  refunding  ticket  Mr. 
Hughes  says  that  he  did. 

"Mr.  Cothran:    That  is  a  question  of  fact 

"By  the  Court:  That  Is  a  question  of  fact 
-that  I  could  not  decide. 

"Mr.  Cothran:  Your  honor  could  not 
charge  that  there  was  a  conflict. 

"By  the  Court:  I  said  If  there  was  any 
conflict  they  must  reconcile  it  and  I  have 
charged  them  that  three  cents  a  mile  is  the 
lawful  fare  under  that  act. 

"Mr.  Johnstone:  What  we  want  to  ask 
your  honor  is,  to  charge  the  Jury  that  if  the 
conductor  did  not  oCTer  a  refunding  ticket 
under  this  regulation,  that  he  had  no  right  to 
■  expel  him.  That  is  the  principle  of  law  that 
I  ask. 

"By  the  Court:  Gentlemen,  I  prefer  to 
leave  it  Just  as  I  have  charged  It,— leave  aU 
the  facts  to  yon.  Yon  can  take  the  clrcnm* 
stances,  and  ascertain  what  was  done  on 
that  occasion.  1  thluk  I  have  given  you  the 
law  as  near  correctly  as  I  understand  It" 

From  Judgment  for  plaintiff,  defendant  ap- 
peals on  following  exceptions:  "(1)  His  hon- 
or erred  in  charging  the  Jury  as  follows: 
'Now,  the  lawful  fare  is  three  cents  per  mile. 
Did  the  plaintiff  fail  to  pay  the  lawful  fare 
and  the  excess,  under  a  regulation  of  the 
company?  These  are  questions  for  you  to 
determine  from  the  testimony.  If  he  did, 
-then  the  conductor  bad  a  right  to  eject  him. 
If  be  did  not  then  the  company  had  no  such 
right;  and  If  the  defendant  did  eject  the 
plaintiff  under  such  circumstances,  it  com- 
mitted a  wrong,  and,  If  injury  resulted  to 
the  plaintlfT  therefrom,  he  would  be  entitled 
to  recover  such  damages  as  he  sustained 
thereby,'— the  error  consisting  \n  this:  The 
complaint  alleged  that  the  amount  tendered 
by  plaintlfT  was  the  lawful  fare.  This  testi- 
mony was  to  the  effect  that  he  had  tendered 
ten  cents.  This  was  an  admission  that  the 
ten  cents  tendered  was  lawful  fare.  The 
issue  raised  by  the  pleadings  was  the  legality 


of  the  excess  chargp  of  twenty-five  cents, 
not  the  charge  of  ten  cents  tor  one  mile,  in- 
stead of  three  cents.  It  was  errw,  therefore, 
to  allow  the  plaintiff,  under  his  complaint 
to  recover  upon  the  ground  that  the  charge 
of  ten  cents  was  unlawfuL  (2)  The  com- 
plahit  is  based  upon  the  alleged  unlawful 
charge  of  the  excess  (twenty-flve  cents),  and 
it  was  error  to  permit  a  recovery  upon  the 
ground  that  the  charge  for  one  mile  (New- 
berry to  Helena)  exceeded  the  lawful  rate  of 
three  cents  per  mile.  (8)  His  honor  erred  In 
charging  the  Jury  as  follows:  'Malice  does 
not  necessarily  import  ill  will,  or  prejudice^ 
or  anything  of  that  kind.  The  intentional  do- 
ing of  any  unlawful  act  would  be  construed 
mallcloufl,'— the  error  coDslstlng  in  this:  The 
charge  authcnrized  the  Jury  to  find  punitive 
damages  in  case  the  defendant  was  acting 
under  an  honest  though  mistaken,  view  of 
its  legal  rights  in  the  premises;  the  rule  be- 
ing, 'An  act  should  hot  be  deemed  malicious, 
and  so  warranting  punitive  damages,  merely 
because  it  Is  unlawful.'  (4)  His  honor  erred 
in  charging  that  the  defendant  was  limited  to 
three  cents  per  mile  in  all  cases,  whereas  he 
should  have  held  that  the  defendant  under 
the  law,  bad  the  right  to  charge  a  minimum 
rate  of  ten  cents  between  regular  stations, 
when  the  fare  at  three  cents  per  mile  would 
be  less  than  that  amount  (5)  His  honor  erred 
la  admitting  in  evidence  over  the  defoidantfs 
objection,  the  letter  'Bxhiblt  6,'  purporting  to 
have  been  signed  by  W.  D.  Evans,  chairman, 
upon  the  ground  that  the  same  was  not  prop- 
ly  proved;  that  It  was  bicompetent  Irrelevant, 
and  not  a  certified  copy  of  any  action  taken 
by  the  board  of  railroad  commissioners." 

T.  P.  Cothran,  for  appellant  Johnstone  & 
Welch,  for  appellee. 

McIVER,  O.  J.  The  plaintiff  brought  this 
action  to  recover  damages  for  an  alleged  un- 
lawful ejection  from  one  of  defendant's  pas- 
senger trains.  The  particular  nature  of  the 
case  will  best  be  disclosed  by  the  pleadings, 
and  for  this  purpose  a  copy  of  the  complaint 
and  answer  as  set  out  In  the  "case"  should  be 
Included  by  the  reporter  In  his  report  of  the 
case.  It  appears  from  the  testimony  to  be  an 
undisputed  fact  that  the  plaintiff,  on  the  6th 
day  of  May,  1900,  boarded  the  train  at  New- 
I>erry  for  the  purpose  of  going  to  Helena, 
the  next  station  above  Newberry,  and  about 
a  mile  distant  without  a  ticket  intending  to 
pay  his  fare  to  the  conductor  on  the  train. 
As  to  what  occurred  between  the  plaintiff 
and  the  conductor.  O.  B.  Hughes,  after  the 
train  started,  when  the  conductor  went 
through  the  coach  calling  for  tickets,  there  is 
a  direct  conflict  in  the  testimony  of  these 
two  gentlemen.  According  to  plaintiff's  ver- 
sion, it  was  as  follows:  "On  May  6,  1900.  I 
got  on  a  Southern  Railway  passenger  tram 
at  Newberry,  Intending  to  become  a  passen- 
ger from  Newberry  to  Helena,  the  next  sta- 
tion, one  mile  distant    Passengers  get  on 
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and  off  there.  I  bad  no  ticket,  but  offered 
to  pay  my  passage.  I  pulled  the  money  out 
of  my  pocket  aa  the  conductor  came  in  tlie 
coach  in  the  door.  I  don't  know  exactly 
how  much  I  pulled  out,  but  more  than 
enough  to  pay  my  fare,— more  than  ten 
cents.  The  conductor  did  not  receive  my 
fare.  I  asked  him  the  fare,  and  he  said 
tblrty-fiTe  cents  to  the  next  station.  I  told 
bim  I  would  not  pay  it  I  was  willing  to 
pay  the  fare,  the  regular  fare.  Q.  How 
much  was  that?  I  had  paid  ten  cents  a  short 
while  before  to  go  up  there,— to  make  the 
same  trip.  He  demanded  thirty-flre  cents. 
I  did  not  ofter  to  get  off  the  train.  He  told 
me  I  would  have  to  get  off  If  I  didn't  pay  the 
thirty-flve  cents.  I  did  not  wiiliugly  leave. 
1  told  bIm  I  wouldn't  leave,  and  be  said  I 
would  have  to  get  off  if  I  didn't  pay  the 
thlrty-flve  cents.  He  stopped  the  train,  pull- 
ed the  bell  about  half  way  between  New- 
berry and  Helena,F-Just  above  Kline's  shops. 
Told  me  to  come  to  the  door  until  the  train 
stopped.  I  told  bIm  I  would  not  move  until 
the  train  stopped,  and  If  he  ordered  me  to 
get  off  then  I  would  have  to  get  off.  He  said 
he  would  stop;  and,  after  the  train  stopped, 
ordered   me   to   get  off   again.     I  got  off. 

•  *  *  He  didn't  mention  the  'excess.'  I 
would  have  been  perfectly  willing  to  pay  It, 
if  he  bad  mentioned  it  He  did  not  offer  any 
return  check;  did  not  mention  It."  In  his 
cross-examination  the  plaintiff  said:  "I  did 
not  know  that  the  fare  paid  on  train  was 
higher  than  when  a  ticket  was  bought.  I 
did  not  know  there  was  a  placard  posted  in 
the  ticket  office,  calling  attention  to  that 
fact.  I  had  never  heard  of  this  excess  until 
after  this  happened.  I  don't  think  I  ever 
noticed  the  placard  In  the  passenger  coach. 

•  •  *  Q.  Why  didn't  you  buy  a  ticket? 
A.  Well,  before  that,  as  I  said,  I  bad  rode 
up  there  without  buying  a  ticket.  It  was 
just  carelessness,  I  suppose.  I  had  paid  ten 
cents  to  Capt  Billy  Smith.  Never  paid  to 
Oapt.  Hughes.  •  •  •  The  day  was  a  fair 
one  in  May.  I  was  put  off  about  half  way 
between  Newberry  and  Helena,  and  walked 
to  Helena.  The  road  was  very  good.  Con- 
ductor spoke  roughly  to  me  when  be  demand- 
ed the  thirty-flve  cents.  I  don't  remember 
the  words.  He  told  me  I  would  have  to  get 
off.  He  didn't  put  bis  hands  on  me."  On 
the  other  hand,  the  conductor's  version  of  the 
matter  was  as  follows:  "When  we  left  New- 
l>eiTy,  and  I  went  through  the  colored  car 
and  took  up  all  the  tickets  that  I  could  find 
In  there,  and  got  about  half  way  to  the  white 
coach,  I  found  this  gentleman  [the  plaintiff] 
standing  up  in  the  aisle  of  the  train,  and  he 
said  be  was  going  to  Helena,  and  pulled  some 
change  out  In  his  hand.  I  don't  know  the 
amount.  I  told  hini  the  fare  would  be  thir- 
ty-five cents,  and  I  would  give  bim  a  rebate 
check  that  he  could  have  cashed  at  any  agen- 
cy in  the  state,— any  of  the  Southern  Railway 
ajiencies,- and  he  said  he  wouldn't  pay  it 
I  told  him  that  was  the  rule  of  the  company, 
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and  I  would  give  him  a  rebate  check,  and 
he  would  have  no  trouble  about  that  He 
said,  'I  won't  pay  It,  I  will  get  off.'  I  stop- 
ped the  train,  and  he  walked  down  and  got 
out  of  bis  own  accord.  He  proposed  my  stop- 
ping the  train  before  I  said  anything  about 
putting  him  off  or  ejecting  bim.  If  be  bad 
declined  to  get  off,  I  would  have  put  him  off 
In  as  gentle  a  way  as  I  could.  I  have  the  ' 
instruction  from  the  railroad  company  with' 
reference  to  that  matter."  This  witness  also 
testlQed  to  the  fact  that  notices  were  posted 
in  the  ticket  offices  and  in  the  passenger' 
coaches  calling  attention  to  the  fact  that 
passengers  without  tickets  would  be  charged 
a  higher  rate  than  the  ticket  rate,  and  he 
also  testified  that  the  ticket  office  at  New- 
berry was  open  upon  the  arrival  of  the  train 
which  plaintiff  boarded.  Another  witness  (S. 
H.  McLean)  testified  that  be  was  ticket  agent 
at  Newberry  on  the  6th  May,  1000,  and  that 
the  ticket  office  was  open  for  thirty  minutes 
before  the  arrival  of  said  train.  He  also 
testified  to  the  posting  of  the  notices  above 
referred  to  In  the  ticket  office  at  Newberry 
and  in  the  passenger  coaches.  Circulars  is- 
sued by  the  railroad  commissioners  were  of- 
fered in  evidence,  one  of  which,  while  flxhig 
the  regular  passenger  rates  chargeable  on 
the  several  ralhroads  in  this  state,  contained 
a  provision  allowing  a  railroad  company  to 
charge  a  passenger  10  cents  when  the  fare 
would  be  less  than  that  amount  It  also 
contained  the  following  provisions:  "In  ad- 
dition to  these  rates,  passengers  unprovided 
with  tickets,  when  opportunity  has  been  af- 
forded them  by^  the  railroads  to  procure  the 
same,  may  be  required  by  the  railrpads  to 
pay  to  the  conductor  twenty-flve  cents  (25 
cents)  excess  of  the  fare,  upon  receiving 
from  the  conductor  a  drawback  ticket  for 
the  twenty-five  cents,  which  shall  be  cashed 
on  presentation  at  any  ticket  office  of  the 
company  within  twenty  days  after  date." 
The  plaintiff,  in  reply,  oSeteA  in  evidence  a 
letter  from  the  railroad  commissioners,  bear- 
ing date  23d  October,  1900,  in  reply  to  a  let- 
ter from  the  counsel  for  plaintiff,  of  the  18th 
of  October,  1800,  in  which  the  railroad  com- 
missioners express  "the  opinion  that  no  more 
than  three  cents  per  mile  can  be  collected 
from  any  passenger,  whether  he  presents  a 
ticket  or  the  money  in  payment  of  this  fare." 
But  they  add  these  words:  "We  have  not  is- 
sued any  orders  in  the  matter."  This  letter 
was  objected  to,  but  the  objection  was  over- 
ruled, and  the  letter  was  received  in  evi- 
dence; and  this  ruling  constitutes  the  basis 
of  the  fifth  exception.  Under  the  charge  of 
the  chrcuit  Judge  the  Jury  found  a  verdict  for 
the  sum  of  $400,  and  from  the  Judgment  en- 
tered on  the  verdict  defendant  appeals  upon 
the  several  exceptions  set  out  in  the  record, 
which,  together  with  the  charge  of  the  cir- 
cuit Judge,  will  be  reported. 

We  do  not  propose  to  consider  the  excep- 
tions seriatim,  but  will  pass  upon  the  ques- 
tions which,  as  we  understand  it  are  pre- 
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sented  bjr  the  seveKlI  exreptlons.  Theee 
questions  may  be  «t«ted  as  foUoWB:  (1) 
Whether  the  circuit  Judge  erred  In  prHcticftl- 
ly  Instructing  the  itity  that  the  regular  fore 
for  passage  from  Newberry  to  'Helena  -was, 
not  10  certta,  but  8  cents;  which  question  Is 
presented  by  exceptions  1,  2,  and  4.  &) 
Whether  the  ftttcult  Judge  el-red  In  instruct- 
ing the  Jtary  as  to  what  would  Justify  the 
ury  In  allowing  phnitJve  damages,  which 
uestlon  is  presented  by  the  third  exception. 
(3)  Whether  the  cfrcnlt  Judge  erred  In  receiv- 
ing In  evidence  the  letter  from  the  railroad 
commlsBloners  to  plalbtlff's  counsel  herein- 
before referred  to. 

As  to  the  flrat  question,  we  wotild  retaark, 
fli-st,  that  the  pleadings,  especially  when 
viewed  In  the  light  of  plaintiff's  own  tefltl- 
mony,  show  that  there  was  no  controversy 
as  to  what  the  regular  lawful  fore  for  pas- 
sage between  the  two  stations,  Newberry 
and  Helena.  On  the  contrary.  It  was  pmc- 
tlcally  admitted  by  the  plaintiff  that  such 
fare  was  10  cents,  and  the  real  controversy 
between  the  parties  was  as  to  whether  the 
conductor  had  the  right  to  demand  from  the 
plaiatlff  the  excess  charge  of  25  cents  he- 
cause  Of  the  fact  that  plaintiff  bad  failed 
to  procure  a  ticket.  The  allegations  In  the 
cotiiplaltit  are  that  Sie  plaioott  "did  dffer  and 
tender  to  the  ^aid  defendant  the  fare  to 
money,"  and  that  the  said  flef*B(Jant  "not 
only  refused  and  declined  to  accept  the  law- 
ful fare  so  offered  and  tetidered  by  the  plain- 
tiff, but  demanded  of  plaintiff  an  tinlawfal 
and  excessive  fare,  b*f<»<e  It  wo«ld  tran- 
sport him  to  hts  <flestloatloti,"  and  also  "did 
eject  platntiff  from  t&e  train,  after  bavlafir 
declined  and  refused,  as  aforeeald,  to  acMpt 
the  lawful  fare  tendered  by  plaintiff,  be- 
cause he  did  not  pay  the  very  excessive  and 
unlawful  fare  demanded  by  plaintiff."  It  la 
very  manifest  from  the  plaintiff's  testimony 
that  the  ainouAt  which  he  offered  to  pay  as 
the  lawful  fare  was  10  cents,  and  that  he 
made  no  complalttt  as  to  the  ch.irse  of  the 
amount,  his  complaint  being  against  the  ex- 
cess charge  of  25  cents  because  of  the  f««t 
that  he  had  bought  no  ticket.  The  circuit 
Judge  Instructed  the  Jnry  that  the  defendant 
had  a  right,  under  the  law  as  he  laid  It  down 
to  the  Jury,  to  demand  this  excess  charge  Of 
25  cents,  provided  the  Jury  should  be  satte- 
fled  from  the  testimony  that  the  conditions 
upon  which  such  dwrge  was  allowed  exist- 
ed, to  wit,  that  the  defendant  had  fnmlsbed 
the  plaintiff  an  opportunity  to  procure  a 
ticket,  and  he  had  neglected  to  avail  him- 
self of  such  opportunity;  and  If,  upon  this 
occasion,  the  plaintiff  boarded  the  defend- 
ant's train,  having  had  an  opportunity  to 
procure  a  ticket,  and  failed  to  do  so,  and, 
when  his  fare  and  the  excess  required  of 
passengers  without  tickets  was  demanded, 
refused  to  pay  tlie  same,  the  conductor  had 
a  right,  "under  the  regulations  of  the  compa- 
ny. If  you  are  satlsfled  from  the  testimony 
that  such  regulations  existed,  and  that  such 


were  the  circumstances  as  I  have  stated, 
■»  •  *•  to  put  the  plaintiff  off."  To  this 
portion  of  the  charge  there  was  no  excep- 
tion, and  therefore  no  question  can  now  be 
made  as  to  whether  It  was  correct  or  not 
as  it  must  be  assumed,  in  the  absence  of  any 
such  exception,  to  be  correct,— as,  at  least, 
the  law  of  this  case.  In  a  subsequent  por- 
tion of  hfs  charge,  however,  the  circuit  Judge 
Instructed  the  Jury  that  the  lawful  fare  was 
three  cents  a  mile  (In  which,  we  think, 
there  was  error),  and,  if  the  plaintiff  failed 
to  pay  the  lawful  fare  and  the  excess  under 
a  regulation  of  the  company,  then  the  con- 
ductor had  a  right  to  eject  him  from  the 
train;  but  If  he  did  not  then  the  conductor 
bad  bo  right  to  eject  him,  and.  If  be  did. 
the  company  would  be  liable.  The  error  of 
the  circuit  judge  no  doubt  resulted  from  an 
Oversight  In  falling  to  notice  that  the  very 
same  act  of  ISW  (18  Bt  at  Large,  p.  750) 
which  he  had  Instructed  the  Jury  was  not 
repealed  by  the  act  of  1000  contained,  not 
only  a  provision  anthorlslng  the  demand  of 
an  excess  charge  of  25  cents  from  a  passen- 
ger Who  neglected  to  procure  a  ticket  but 
also  provision  authorizing  a  railroad  com- 
pany to  "charge  for  short  distances,  where 
the  charges  per  mile  would  be  less  than  twen- 
ty-flve  cents,  the  sum  of  twenty-five  cents"; 
and  had  also  ovetlooked  the  fact  that  circu- 
lar No.  42,  bearing  date  2d  Aprtl,  1896.  Is- 
sued by  the  railroad  commissioners,  who 
are  authorised  by  section  ieC7  of  the  Revised 
Statutes  of  1893  to  establish  Just  and  rea- 
sonable rates  for  the  transportation  of  pas- 
sengers and  freights,  also  contained  a  provl- 
*Ion  authorising  an  extra  charge  of  10  cents 
when  the  regular  fare  would  be  less  than 
that  amount.  We  thluk,  therefore,  that  the 
lawful  fare  In  this  case  was  10  cents,  and 
not  3  cents,  as  the  Jury  were  erroneously 
Instructed.  This  was  a  very  material  error, 
for  under  the  charge  the  Jury  were  practi- 
cally Instructed  to  find  a  verdict  for  the  plain- 
tiff, as  there  was  no  pretense  that  only  3 
cents  was  demanded  by  the  conductor  In 
addition  to  the  excess  charge  of  25  cents; 
but  the  undisputed  testimony  was  that  10 
cents,  and  not  3  cents,  was  demanded.  In  ad- 
dition to  the  excess  charge  of  25  cents.  But 
If,  as  we  have  seen,  the  conductor  had  a 
right  to  demand  10  cents  In  addition  to  the 
excess  charge  of  25  cents  on  account  of  the 
neglect  of  the  plaintiff  to  procure  a  ticket 
then  the  conductor  wouM  have  a  right  to 
eject  the  plaintiff  upon  his  refusal  to  pay  the 
amount  demanded,  as  It  Is  admitted  he  did 
do;  for  the  undisputed  testimony  was  that 
the  ticket  office  at  Newberry  was  open  for 
the  sale  of  tickets  for  SO  minutes  before  the 
ti-aln  boarded  by  plaintiff  left  and  the  plain- 
tiff. In  his  testimony,  when  asked  why  he 
failed  to  buy  a  ticket,  replied,  "It  was  Just 
carelessness,  I  suppose."  If  it  should  he 
said  that  there  was  a  conflict  of  testimony 
between  the  plaintiff  and  the  conductor  as 
to  whether  a  refunding  ticket  was  offered  to 
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plalntur,  and  tlie  jury  may  have  believed  the 
rersion  of  the  plaintiff  rather  than  that  of 
the  conductor,  and  that  this  was  a  conditton 
precedent  to  the  right  of  the  company  to  de- 
mand the  excess  charge,  the  answer  is  of 
a  twofold  character:  (1)  We  do  not  see  how 
Buch  a  refunding  ticket  or  check  could  have 
been  offered  to  plaintiff  until  after  he  had 
paid  the  amount  demanded;  and  when  he 
promptly  and  positively  refused  to  pay  the 
amount  demanded  it  would  have  been  Idle 
ceremony  to  offer  a  rebate  check.  (2)  Bat 
what  is  more  to  the  point  Is  that  when  plain- 
tiff's counsel  asked  the  circuit  Judge  to 
charge  the  Jury  "that  If  the  conductor  did 
not  offer  a  refunding  ticket  under  this  regu- 
lation, that  he  had  no  right  to  expel  him," 
the  circuit  Judge  declined  to  do  so,  saying 
that  "I  prefer  to  leave  It  Just  as  I  have  char- 
ged it— leave  all  the  facts  to  you;"  and  to 
this  there  was  no  exception  taken.  The 
first,  second,  and  fourth  exceptlonf  are  sus- 
tained. 

The  third  exception  Imputes  error  in  the 
charge  as  to  what  would  authorize  the  Jury 
to  tlnd  punitive  or  exemplary  damages.  The 
circuit  Judge,  after  Instructing  the  Jury,  in 
terms  which  are  objected  to,  that.  If  they 
thought  the  plaintiff  was  entitled  to  recover, 
"he  should  have  such  damages  as  would 
compensate  him  for  the  Injury  received,  and. 
If  the  act  was  done  willfully,  wantonly,  reck- 
lessly, or  maliciously,  he  would  be  entitled, 
in  addition  to  compensatory  damages,  to  such 
sum,  by  way  of  exemplary  or  punitive  dam- 
ages, as  you  may  fix,  as  a  punishment  to 
the  railroad  for  Its  willful,  wanton,  reckless, 
and  malicious  act"  He  then  proceeded  to 
use  the  following  language,  which  Is  except- 
ed to:  "Any  malice  does  not  necessarily  Im- 
port ill  will,  or  prejudice,  or  anything  of  that 
kind.  Tlie  intentional  doing  of  any  unlawful 
tut  would  be  construed  malicious," — the  spe- 
cial error  complained  of  being  In  the  words 
which  we  have  italicized.  This,  we  think, 
states  the  rule  in  stronger  terms  than  are 
Justified  either  by  principle  or  authority. 
One  may  Intentionally  do  an  act  which  proves 
to  be  unlawful  withont  the  slightest  design 
to  do  a  wrong  to  any  one.  For  example,  one 
may  intentionally  cut  trees  growing  on  land 
which  proves  upon  investigation  to  be  the 
land  of  another,  although  he  honestly  believ- 
ed at  tbe  time  that  the  trees  were  on  his  own 
land;  and  in  such  a  case  no  one  would  say 
that  tbe  act  was  malicious,  although  the  per- 
son who  cuts  the  trees  did  an  unlawful  act 
intentionally.  So  here,  if  tbe  conductor  de- 
manded an  amount  which  proved  to  be  an 
unlawful  charge,  under  an  honest  belief  that 
he  had  a  right  to  do  so,  surely  his  act  could 
with  no  propriety  be  construed  to  be  mali- 
cious. The  rule  is  more  correctly  stated  In 
State  v.  Doig,  2  Kich.  Law,  182,  by  Judge 
Wardlaw,  as  follows:  "In  law  'malice'  Is 
a  term  of  art  importing  wickedness,  and  ex- 
cluding a  Just  cause  or  excuse.  It  is  Implied 
from  an  unlawful  act  tcillfuUy  done  until  the 


oontrary  be  proved."  (Italics  ottrs.)  This 
statement  of  the  rule  was  recognized  and  fol- 
towed  In  State  v.  Alexander,  14  Rich.  Law, 
at  page  258,  wlisre  Mr.  Jnstlce  Inglis,  in  de- 
Urerlng  tbe  opinion  of  the  court  after  statins 
the  rute  as  above,  adds  these  words:  "Clearly 
tmporting  that  such  act  may  be  willful  with- 
out being  actually  malicious."  This  case  was 
also  recognized  and  followed  in  State  ▼. 
Toney,  IS  S.  C.  412,  413,  where  the  late  Chief 
Justice  Simpson,  in  delivering  the  opinion  of 
the  coott  quotes  with  approval  the  followtog 
passage  from  tbe  opinion  of  Ur.  Justice  lo- 
gUa  in  Alexander's  Case:  "An  act  may  be 
unlawful,  and  so  involve  legal  responsibiUty, 
without  being  either  willful  or  malicious:  cr 
it  may  be  both  imlawful  and  wlUfnl  with- 
ont being  malicious."  See,  also,  to  the  same 
effect  Avinger  v.  BaUway  Co.,  29  S.  0.  263, 
7  S.  B.  4»B,  13  Am.  St  Bep.  716.  See,  also, 
12  Am.  &  Eng.  Bnc.  Law  (2d  Bd.)  24,  25.  It 
Is  clear,  therefore,  that  the  drcnlt  Judge  err- 
ed in  laying  down  the  nile  as  to  what  would 
Justify  the  Jury  in  allowing  punitive  or  ^> 
emplary  damages  in  saying  that  "the  inten- 
tional doing  of  tm  unlawful  act  would  be 
construed  malicious."  The  third  exception 
must  be  sutained. 

Tbe  fifth  exception  must  be  sustained.  Tbe 
letter  theoeln  referred  to  contained  nothing 
but  the  expression  of  an  opinion,  and  that, 
too,  after  the  commencement  of  this  action, 
for  tbe  letter  bears  date  23d  October,  1900^ 
and  tbe  action  was  commenced  9th  June^ 
1900.  It  surely  needs  no  authority  to  show 
that  this  evidence  was  altogether  incompe- 
tent It  does  not  purport  to  show  that  the 
railroad  commissioners  had  ever  taken  any 
action  on  the  subject  referred  to.  In  fac^ 
tbe  language  fonnd  in  the  letter,  "We  have 
not  issued  any  orders  in  the  matter,"  shows 
the  contrary. 

The  judgment  of  this  court  Is,  that  tbe 
Judgment  of  the  circuit  court  be  reversed,  and 
the  ease  be  remanded  to  that  court  for  a 
new  triaL 

POPB,  J.  (concurring  and  dissenting).  I 
agree  fully  with  the  Chief  Justice  of  this 
court  in  his  opinion  wherein  he  holds  that 
the  appellant  is  entitled  to  a  new  trial  upon 
the  third  ground  of  its  appeal.  But  I  am 
not  satisfied  with  that  opinion  so  far  as  it 
relates  to  the  construction  placed  upon  tbe 
pleadings  of  the  respondent  as  well  as  to 
tbe  construction  of  the  law  of  this  state  gov- 
eming  the  rates  of  fare  to  be  paid  by  passen- 
gers In  order  to  be  entitled  to  be  transported 
on  the  railroads  of  the  state,  for  I  regard  tbe 
act  of  1900,  at  pages  467,  458,  and  459  of 
volume  23  of  tbe  Statutes  at  Large  of  this 
state,  as  containing  the  law  now  of  force 
within  our  borders.  Tbe  title  of  the  act  in 
question  is  "An  act  to  amend  'An  act  to  re- 
quire all  railroads  and  railroad  companies 
operating  trains  and  doing  business  in  this 
Etateto  provide  and  operate  separate  coaches 
or  separate  apartment  In  coaches  for  the  ae- 
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commodatlon  and  transportation  of  white 
and  colored  passengers  In  this  state.' "  CeC' 
tatnly  the  act,  so  far  as  Its  title  can  do  ao, 
requires  that  all  railroads  and  railroad  com- 
panies in  this  state  shall  provide  separate 
coaches  for  white  and  colored  passengers  in 
the  state.  Section  8  of  this  act  is  as  follows: 
"That  sixty  days  after  the  approval  of  this 
act,  the  rate  for  transportation  of  passengers 
on  all  rallrcads  to  which  the  provisions  of  this 
act  shall  apply  shall  not  exceed  three  cents 
per  mile  for  every  mile  traveled;  and  such 
railroads  shall  not  be  required  to  have  sec> 
ond  class  coaches  or  to  sell  second  class  tick- 
ets." Is  the  appellant  ralh-oad  subject  to 
the  provisions  of  this  act?  The  act  went 
into  force  the  20th  day  of  April,  having  been 
ipproved  by  the  governor  on  the  19th  day 
>f  February,  1000.  The  only  railroads  ex- 
empted from  the  provisions  of  this  act  are 
found  in  section  2  of  said  act:  "That  the 
provisions  of  this  act  shall  not  apply  to  nur- 
ses on  trains,  nor  to  narrow  gauge  roads  or 
branch  lines,  nor  roads  under  forty  miles  in 
length,  or  to  relief  trains  in  case  of  acci- 
dents, or  to  through  vestibule  trains  not  in- 
tended or  used  for  local  travel,  nor  to  local 
freight  trains  with  a  passenger  coach  at- 
tached for  local  travel,  nor  to  officers  and 
guards  transporting  prisoners,  nor  to  prison- 
ers, or  lunatics  being  so  transported."  No, 
the  Southern  Hallway  Company  cannot  put 
itself  under  any  of  these  exceptions.  Hence 
the  provisions  of  this  act  attach  themselves 
to  It.  While  the  object  of  the  act  is  directly 
to  require  separate  coaches  for  white  and 
colored  people,  yet  there  is  an  advantage  ac- 
cruing under  this  act  to  the  railroads,  for  by 
the  express  provisions  of  the  act  the  rail- 
roads are  released  from  the  duty  of  furnishing 
second-class  coaches  or  second-class  fare.  It 
will  be  observed,  too,  that  all  past  legislation 
inconsistent  with  the  provisions  of  the  said 
act  of  1000  is  repealed,  for  section  8  provides 
"that  all  acts  and  parts  of  acts  inconsistent 
with  this  act  are  repealed."  Certainly, 
therefore,  the  provisions  of  the  act  of  1884, 
which  allowed  10  cents  to  be  charged,  are 
inconsistent  with  that  provision  of  the  act 
of  1900  which  provides  that  "the  rate  for 
transportation  of  passengers  on  all  railroads 
•  •  •  shall  not  exceed  three  cents  per 
mile  for  every  mile  traveled."  The  distance 
of  Xewberry  from  Helena  Is  one  mile.  Three 
cents  was  the  rate  therefor,  and  not  10 
cents.  The  circuit  judge  was  not  in  error 
when  be  charged  the  jury  that  3  cents  was 
the  cost  of  transportation  of  one  person  from 
the  station  at  Newberry  to  the  station  at 
Helena.  So  far  as  the  25  cents  extra  fare 
is  concerned,  that  question  does  not  enter 
into  this  appeal.  I  tliink,  therefore,  the  new 
tiial  ought  to  be  conferred  by  our  judgment 
to  the  third  ground  of  appeal. 

I  see  no  error  as  charged  in  the  first,  sec- 
ond, and  fourth  grounds  of  appeal. 

The  fifth  ground  of  appeal  complains  of  a 
harmless  error;    for,  although  the  letter  of 


the  railroad  commissioners  was  erroneously 
received  in  evidence,  still  the  circuit  judge 
himself  held  that  the  construction  of  the  act 
of  1900  required  three  cents  fare  for  each 
mile  traveled.  Thus  the  opinion  of  the  rail- 
road commissioners  to  the  same  effect 
wrought  no  injury  to  the  appellant  Let  the 
grounds  of  appeal  be  printed. 

GARY,  A.  J.,  and  JONES,  J.,  concur  in 
the  result  and  in  the  separate  opinion  of 
POPE,  J. 

On  Petition  for  R^earlng. 

(Jan.  20,  1902.) 

PER  CURIAM.  An  exandnatton  of  this 
petition  faila  to  satisfy  us  that  any  material 
fact  or  principle  of  law  has  either  been  over- 
looked or  disregarded,  hence  there  Is  no 
ground  for  a  rehearing.  It  is  therefore  or- 
dered that  the  petition  be  dismissed,  and  that 
the  stay  of  remittitur  heretofore  granted  be 
revoked. 


HORNER-GAYLORD    CO.    ».    FAWC5ETT 

et  aL 

(Supreme  Coart  of  Appeals  of  West  VirginlB. 
Dec.  14.  1901.) 

DEED  OP  TRUST— FRACD— REMEDY  AT  LAW. 

1.  A  deed  of  trust,  executed  in  good  faith  to 
secure  a  bona  fide  debt,  on  a  Btook  of  goods, 
and  extending  to  cover  after-acquired  property, 
duly  recorded,  is  not  frauduleut  per  se,  or 
prima  facie  fraudulent,  as  to  subsequent  cred- 
itors with  notice,  in  equity. 

2.  A  subsequent  execution  creditor  has  a 
plain,  adequate  remedy  at  law  as  to  such  after- 
acquired  property;  but  equity  will  afford  him 
no  relief,  as  such  deed  as  to  such  property  is 
void  at  law,  but  will  be  sustained  in  equity. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Harrison  coun- 
ty; J.  M.  Hagans,  Judge. 

Suit  by  the  Homer-Gaylord  Company 
against  W.  C.  Pawcett  and  others.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

Lewis  C.  Lawson,  for  appellant 

DENT,  J,  The  Homer-Gaylord  Company 
appeals  from  a  decree  of  the  cbrcuit  court  of 
Harrison  county  in  a  suit  in  chancery  where- 
in it  was  plaintiff,  and  W.  C.  Pawcett  and 
others  were  defendants. 

The  first  question  presented  by  the  record 
is  the  demurrer  to  the  bill.  The  bill  alleges, 
in  substance,  that  G.  D.  Robinson,  the  owner 
of  a  one-half  Interest  In  a  bookstore  at 
Clarksburg,  Harrison  county,  on  the  14tb 
day  of  July,  1896,  executed  a  deed  of  trust 
thereon  to  Sherman  Denham,  trustee,  to  se- 
cure Earnest  B.  Morris  the  payment  of  three 
certain  obligations,  bearing  even  date  there- 
with, for  the  sum  of  |316.66%,  due  and  pay- 
able in  6,  12,  and  18  months,  respectively, 
with  interest  from  date;  that  on  the  20th 
day  of  July,  1890,  said  Robinson  executed  to 
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said  Denbam,  trnstee,  another  deed  of  txnat 
on  the  other  undivided  half  Interest  In  said 
Btore,  purchased  by  talm  on  that  day  of  J. 
H.  Homer,  to  secure  said  Homer  the  pay- 
ment  of  four  certain  obligations,  tor  $300 
each,  due  and  payable  In  6,  12,  16,  and  20 
months,  with  Interest  from  date;  that  Ear- 
nest B.  Morris  assigned  some  of  his  said 
notes  to  8.  O.  Davis,  and  J.  H.  Homer  as- 
signed some  of  bis  said  notes  to  Lynn  8. 
Horner;  that  some  of  said  notes  bad  upon 
them  as  surety  F.  E.  Robinson,  and  others 
L,  N.  Dean;  that  one  of  said  notes  was  as- 
signed to  Flora  E.  Homer;  that  afterwards 
said  Kobinson  sold  said  store  to  defendant 
W.  G.  Fawcett,  or  to  Fawcett,  Morris  &  Co.; 
that  on  the  3d  day  of  October,  1898  (but  not 
properly  aclinowledged  until  the  16th  day  of 
October,  1808),  said  Fawcett  assigned  said 
store  to  J.  I.  Alexander  to  secure  his  vari- 
ous creditors  according  to  priority,  and  hla 
general  unsecured  creditors  pro  rata  (plain- 
tiff being  included  In  the  latter  class),  which 
assignment  was  not  recorded  until  the  11th 
day  of  October,  1898;  that  said  trustee  sold 
the  store,  and  received  therefor  $1,300,  part 
of  which  he  disbursed  on  the  prior  trust 
debts,  and  the  remainder  be  still  holds  in 
his  hands;  that  on  the  3d  day  of  October, 
1808,  defendants  Stuart  Bros.  &  Co.  obtained 
a  Judgment  against  W.  C.  Fawcett  for  the 
sum  of  $55.34,  with  Interest,  and  $2.25  costs, 
had  an  execntlon  Issued  thereon,  and  levied 
on  a  part  of  the  store  goods  alleged  to  be- 
long to  Fawcett,  Morris  &  Co.;  that  on  the 
8th  day  of  Octobtf,  1898,  complainant  ob- 
tained a  Judgment  against  Fawcett,  Morris 
A  Co.  for  $106.87,  and  $3.05  costs,  on  which 
execution  was  Issued  and  levied  on  said  day, 
at  8:30  p.  m.,  on  the  property  of  Fawcett, 
Morris  &  Go.,  to  wit,  books,  stationery,  show 
cases,  fixtures,  etc.,  being  part  of  the  prop- 
erty afterwards  sold  by  said  trustee,  Alex- 
ander, who  toolt  possession  thereof  on  the 
lOtb  day  of  October,  1808;  that  after  said 
executions  were  so  levied  a  controversy  arose 
as  to  whether  the  constable  making  the  levy, 
or  the  trustee,  should  take  possession  of  and 
sell  such  property,  and  finally,  said  trustee 
agreeing  to  pay  such  executions  out  of  the 
proceeds  of  the  sale  of  such  property,  he  was 
permitted  to  take  and  sell  the  same,  but 
after  such  sale  was  made  such  trastee  re- 
fused, at  the  instance  of  the  beneficiaries 
under  such  prior  deeds  of  tmst,  to  pay  off 
said  execution;  that  Fawcett,  after  his  pur- 
chase, put  $1,000  additional  In  such  store, 
and  the  greater  part  of  the  goods  sold  accu- 
mulated by  purchase  after  the  execution  of 
the  deeds  of  trust  given  thereon  by  C.  D. 
Robinson.  Plaintiff  further  claims  that  said 
executions,  having  been  Issued  and  levied  be- 
fore the  acknowledgment  and  recordation  of 
the  general  assignment,  are  entitled  to  pri- 
ority over  the  same;  that  the  beneficiaries 
under  the  two  first  deeds  of  trust  are  claim- 
ing the  whole  of  the  fund  arising  from  the 
sale  of  such  store,  and  which  Is  Insufficient 


in  amount  to  fully  satisfy  the  same,  and 
have  directed  the  trustee  not  tb  pay  said  exe- 
cutions, but  to  pay  the  same  on  their  prior 
claims;  that  said  inrior  deeds  of  trust  are 
void  and  ineffectual,  as  against  said  execu- 
tion Hens,  as  to  the  property  levied  on  afore- 
said. Plaintiff  prays  that  a  sufficient  amount 
of  the  funds  in  the  hands  of  said  Alexander 
be  applied  to  the  satisfaction  of  Its  execu- 
tion; that  the  rights  and  Interest  of  the 
parties  hereto  be  ascertained  and  deter- 
mined, and  the  proceeds  of  said  property  be 
administered  vmier  the  direction  of  the 
court;  that  the  Denbam,  trustee,  deeds  of 
trust  be  set  aside  and  declared  null  and  void 
for  uncertainty  and  other  reasons  apparent 
upon  the  same,  and  for  general  relief.  Aft- 
erwards the  plaintiff  was  permitted  to  amend 
Its  bill  at  the  bar  of  the  court  by  va&Ung 
parties  thereto  I.  N.  Dean,  F.  E.  Robinson, 
and  Flora  E.  Homer,  with  proper  allegations 
touching  tiieir  Interests.  The  demurrer  be- 
ing again  Interposed  to  the  bill  as  amended, 
the  court  overruled  It. 

The  bill,  taken  as  a  whole,  amounts  to 
simply  this:  that  the  plaintiff,  having  an  ex- 
ecution lien  by  levy  on  certain  property, 
prior  In  right  to  all  other  Hens,  except  the 
Hen  of  two  deeds  of  trust,  void  on  their  face, 
and  which  did  not  cover  the  property  levied 
on,  permitted  such  property  to  be  sold  by 
the  trastee,  Alexander,  on  condition  that  be 
would  pay  off  such  executions  out  of  the  pro- 
ceeds of  such  sale,  and  which  after  making 
the  sale  he  refused  to  do,  and  therefore 
plaintiff  instituted  this  suit  to  compel  him 
to  do  so.  Plaintiff  sues  to  enforce  the  lien 
of  an  execution  on  personal  property,  and  not 
as  a  beneficiary  secured  under  the  assign- 
ment for  an  accounting  by  the  trustee.  No 
accounting  was  necessary.  The  suit  is  hos- 
tile to  the  trust,  for  It  seeks  priority  over  the 
sam^  and  independent  thereof.  If  the  prior 
deeds  of  trust  are  valid  liens  on  the  property, 
they  take  the  whole  fund,  as  conceded  la 
the  bill,  and  this  suit  would  be  wholly  un- 
necessary and  unavailing.  If,  on  the  other 
hand,  they  are  void  on  their  face,  and  do 
not  cover  the  property,  they  are  Just  as  void 
at  law  as  in  equity,  and  they  afford  no  Justi- 
fication for  the  Interposition  of  a  court  of 
equity.  In  short,  if  the  allegations  of  the 
plaintiff's  bill  are  tme,  It  had  a  plain,  ade- 
quate remedy  In  a  court  of  law,  and  there 
was  no  necessity  for  the  intervention  of  a 
court  of  equity.  Admitting  aH  Its  pretexts, 
it  merely  demands  the  money  on  Its  ezecu-. 
tlon  Hen,  which  the  trustee  had  in  hand  and 
refused  to  pay  because  of  a  void  claim  upon 
him  by  other  parties,  and  the  only  reason 
given  for  this  appeal  is  because  the  money 
was  not  so  applied.  No  person  can  file  a  bill 
of  Interpleader  but  the  stakeholder,  and  he 
cannot  do  so  If  he  Is  fully  advised  of  the 
claims  of  both  parties,  so  that  he  is  able  to 
determine  to  which  of  the  parties  he  should 
pay  the  funds  in  his  hands.  11  Enc.  PI.  & 
Prac.  461.    A  person  claiming  In  opposition 
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to  a  tnut  or  trustee  cannot  call  upon  the 
tmstee  to  account  27  Am.  &  Bng.  Enc. 
iMW,  278.  The  whole  claim  of  the  plaintiff, 
SB  set  out  In  Its  bill,  Is  in  opposition  to  the 
trust,  and  not  under  it.  It  8eek»  to  deprive 
the  trustee  of  the  property  by  a  prior  lien, 
and  has  no  right  to  demand  an  accounting 
from  him  merely  to  get  such  priority-  settled. 
The  plaintiff  did  not  file  this  bill  becanse  it 
had  a  lien  on  the  equity  of  redemption  under 
the  two  prior  Deaham  trntfts,  for  the  prop- 
erty had  already  been  sold,  and  the  proceeds 
were  insufficient  to  satisfy  emeh  tmsts^  thus 
establishing  the  equity  of  redemption  to  be 
wholly  Talueleesi  Nor  did  it  file  it  as  a' 
beneficiary  under  the  Alexander-  trust;  fbr 
its  whole  claim  is  In  opposition  thereto,  and' 
such  beneficiary  cannot  maintain  a  bill  to 
interfere  with  a  trustee  in  the  proper  dis- 
charge of  his  duties  as-  sucbi  Rlghter  v. 
Riley,  42  W.  Va.  033,  26  S.  B.  357;  2  Enc. 
PI.  &  Prac.  885.  Plaintiff's  bill  is  pecuMarly 
in  it»  own  interest,  and  not  in  behalf  of  tbe 
beneficiaries  under  the  Alexander  trust:  Nor 
does  it  claim  that  the-  trustee  has  been  dere- 
lict In  administering  such  trust:  It  does 
claim  that  he  has  In  his  bands  the  proceeds 
of  proiierty  not  subject  to  such  trust,  but 
snbject  to  its  prior  execution  lien.  2  Enc. 
PI.  &  Prac.  887.  Its  remedy  at  law-  for  the 
real  purpose  and  not  fictitious  pretexts  of  the 
bill  is  complete,  full,  and  adequate.  2  Enc. 
PI.  &  Prac.  911;  Id.  679;  Freem.  Bx^ns  (84' 
Kd.)  S  426,  pp.  2208,  2297. 

Admitting,  faowoTer,  that  tbe  plalutlff^  had' 
the  right,  ordinarily,  as  a  beneficiary  under' 
tbe  Alexander  trust,  and  not  in  opposition 
thereto,  to  file  its  bUl  for  an  account  of  ttae 
funds  thereunder;  still  it  was  demurrable. 
It  shows  on  its  face  that  tbe  funds  were  In- 
snfflcient  to  satisfy  the  two  prior  Denham 
deeds  of  trust,  and  that,  therefore,  as  residu- 
ary beneflcinrles,  there  was  no  fund  applica- 
ble to  their  debt  in  any  event,  and  an  ap- 
peal to  equity  whs  wholly  useless  and'  unneo- 
essary.  While  the  prior  deeds  might  have 
been  void  per  se  as-  to  existing'  creditors  at 
tbe  time  of  their  execution,  they  'were  good 
and  valid  as  bet'ween  the  grantor- and  gran^ 
tee,  and  all  subsequent  purchasers  ft<om  the 
grantor  having  notice  thereof.  Fawcett  had 
complete  notice,  and  acceded  tn  the  terms* 
and  became  the  paymaster  thereof.  The 
deeds  'were  on  record,  and  were  notice  to 
all  persons  of  the  condition  of  the  stock  of 
goods,  and  that  the  title  was  in  the  trustee, 
Denham,  with  the  equity  of  redemption  in 
Fawcett,  'With  ttae  privilege  of  sale,  so  long 
as  he  did  not  Impair  the  security  of  the  trust 
created  thereby.  Fawcett's  trustee,  Alexan- 
der, could  acquire  no  greater  right  to  the- 
goods  than  Fawcett  himself  possessed, 
which  was  the  mere  equity  of  redemption: 
Fawcett  having  permitted  his  new  purchases 
to  take  the  place  of  his  sales  under  the  prior 
trust  deeds,  his  trustee  has  no  right  to  ob- 
.  Ject  thareto,  as  he  receives  the  goods  subject 
t©  all  the  prior  legal  burdens  Imposed  there- 


on by  his  grantor.    As  Is  said  in  3  Am.  & 
Eng.   Enc.   Law   (2d   Kd.)   46,   47:    "An    as- 
signee takes  only  such  rights  in  tbe  assign- 
ed property-  as  the  assignor  had  at  tbe  time 
of  12ie  asslgnrneat,  subject  to  all  existing 
equities."   "The  assignee  takes  snbject  to  tii«» 
liens  and  rights  of  tbe  assignor's  vendors." 
2  Enc.  PI.  &  Prac.  879.    Beneficiaries  take 
no  greater  rights  under  the  assignment  than 
i  their  trustee.    By  virtue  of  the  rights  oar  Hen 
I  acquired  under  tbe  Alexander  trust,  they  can- 
j  not  attack  the  prior  equities  of  the   Deo. 
I  ham  trust  beneficiaries  as  to  tbe  after-«e- 
',  quired  property  placed  a'mong  the  stock  by 
I  Ffewcettj  for  bad  he  at  any  time  rrfused  to 
!  permit  such  after-acquired  propwrty  to  take 
■  tbe  place  of  the  property  sold,  and  become 
!  snbject  to  the  prior  trusts,  they  would  im- 
I  mediately  have  shut  blm  up  and  closed  out 
the  store.    8o  It  must  be  presumed  that  he 
acceded'  to,  and  thoroughly  acquiesced  In,  the 
;  conditions  of  the  Denham  trusts;    and  his 
I  trustee,  Alexander,  and  the  beneficiaries  un- 
I  der  such  trust,  are  estopped  from  ass»ting 
1  anything  to  the  contrary.    It  would  be  Ineq- 
uitable to  permit  tJiem  to  do  so.    Ab  credit- 
ors Independent  of  such  trust,  ttaey  might 
have  acquired  liens  by  execution  or  other- 
'Wlse  upon  such  after-acquired  property,  and 
forced  the  sale  thereof,  and  in  this  manner 
tested  the  validity  of  the  clauses  in  the  Den- 
ham trusts  extending  such  clauses  to  cover 
such  acquired  property.    It  is  plain  from  the 
allegations  of  the  bill  and  the  deeds  that 
tliey  were  executed  in  good  faiili,  witti  no 
intention  to  defraud  the  creditors  of  Robin- 
son or-  his  vendee,  Fawcett,  but  were  merely 
intended  to  secure  the  purchase  money  for 
such  store,  and  art  the  same  time  permit  the 
possessor  thereof  to  continue  business  so  long 
as  the   trust   debts  were  secured.    If  the 
deeds  of  trust  attacked  had  been  voidable  or 
void  both  at  law  and  in  equity,  an  entire- 
ly different  case  would  have  been  presented, 
ftom  where  the  deeds  are  void  at  law,  but 
good  In  equity.     By  coming  Into  equity  the 
execution  creditor  loses  his  remedy  at  la'W, 
a-nd   benefits'  the  trust  debtor,   who   might 
otherwise  have  been   compelled  to   file  the 
bill  himself  to  preserve  bis  equitable  rights 
which  he  conld  not  have  asserted  at  la-w." 

The  real  question  which  tills  record  pre- 
sents is  as  to  whether  the  prior  deeds  of 
trust  are  void  as  to  the  after-acquired  prop- 
erty sought  to  be  Included  under  their  provi- 
sions in  a  court  of  equity.  At  law  they  are. 
And  the  plaintiff,  had  it  sought  its  remedy 
in  a  court  of  law,  'would  have  found  it  ade- 
quate and  complete^  and  the  deeds  of  trust 
would  have  presented  no  bar  to  its  recovery. 
6  Am.  Sc  Eng.  Enc.  Law  (2d  Ed.)  979;  Gregg 
V.  Sanford,  76  .\m.  Dec.  72.3,  note;  Mooiiy 
V.  Wright  46  Am.  Dee.  712,  note.  But  In 
refusing  its  plain  legal  remedy  and  coming 
into  equity,  It  must  do  equity.  The  deeds  of 
trust  bear  evidence  on  their-  face  that  they 
'were  executed  for  the  purpose  of  securing  the 
purchase  money  for  the  stock  of  goods, — be- 
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ing  in  the  nature  of  a  conditlanal  aaler-utd 
'were  Intandsd  to  cotbd  tti«  after-acanlrcd 
fltock,  so  as  to  keep  titiem.  tmte  and  aeaur& 
They  were  duly  raooidad.  PlolntUCa.  debt 
was  aftar-cHitractedt  and  It  had  notice,  at 
far  08  the  record  sUo^ra,  aoCuaL  aocl  ooor 
structire,  o(  these  prior  d«etl»  of  tnut  Thej 
are  not  attacked  tot  fraud  In  £act^  but:  simply 
because  of  the  vro^islon  on  their  face  as  to 
the  after-acquired  property,  of  which  plain- 
tiff had.  notice.  While  the  lavit  -would  avoid: 
them,  equity  auataiaa  titem,  a&  both  pcior  la 
right  and  time  to  plaintiff's  eiteaatlon  Uan, 
In  5  Am.  &  Bac  Bnc.  Law  (2d  Bd.)  Sfm,  tb» 
rule  in  eouity  i»  stated  to  be  that  "while  it 
Is  declared:  tbab  a  mertgas*  of-  fntare-ao- 
quired  property  doe»not  pwu  any  immediate 
title  to  such  proparty,  yet,  as  'equltyi  oonsid- 
ers  that  done  which  ougttt  to  be  done,'  sunh 
a  mortgage  creates  tax  equitable  lien,  -vrhieb 
will  attach  to  the  Mbjeot-maitter  immedlat*- 
ly  upon  lt»  coming  Into  existenoe,  and  areata 
a  valid  title  theveln,  ae  against  the  mort- 
-  gftgor  and  third  imrtiee  with  notice,  without 
any  furthee  act  on  the  moftaasse'a  part" 
The  deeds  of  trust  in  controverst'  were  but 
mortgages,  with  power  to  aeU  uprsn  the  bapi- 
pening  of  certain  events;  and,  as  far  as  tfaa 
bill  shows,  there  were  no  asiating  debts-  at 
the  time  tbey  were  taken  and  recorded. 
They  are  not  governed  by  tlia  nunaroua 
cases  where  existing  creditors  have  attacked 
such  deeds  as  fraudulent  pm-Bt,  from  Lang 
T.  liCe,  S  Rand,  411,  to  Landeman  v.  Wilson. 
20  W.  Va.  702.  2  S.  B.  208,  but  are  governeil 
more  nearly  by  the  cases-  of  Conaway'a 
Adm'rs  v.  8te«aey,  44  W.  Va.  163.  28  S.  B. 
793;  Btheridge  v.  ^ticrry,  13f>  U.  S.  26«k  11 
Snp.  Ct  566,  85  L,  Bd.  171;  Mitchell  r.  Win- 
slow,  2  Story,  620,  Fed.  Cas.  No.  9^973;  Pen> 
nocli  V.  Coe,  23  How..  117,  16  L.  Bd.  436; 
Railroad  Co.  v.  Gowdrey,  11  Wall.  4^9,  20 
L.  Ed.  190;  Dunham  v.  Ballroad  Co.,  1  Wall. 
2iA,  17  U  Bd.  684;  U.  a  v.  ReUroad  Co.,  12 
Wall.  362,  20 1>.  Bd.  434,— and  nunterenti  state 
cases,  referenoe  to  which  will  be  found  in  9 
Am.  &  Kng,  Bnc.  Law  (2d  Bd.)  a82;  Qregg 
V.  Sanford,  73  Am.  Deo.  731;  Moody  t. 
Wright,  4«  Am.  Deo.  717. 

Tliese  deeds  were  not  fraudulent  in  their 
inception,  but  are  free  from  all  fraudulent 
intent;  their  object  being  to  secure  the  pur- 
chase money,  and  at  the  same  time  furnish 
the  grantor  the  meanji  of  satisfying,  it.  The 
provisions  a»  to  the  afterraoquired  property 
are  perfectly  consistent  with  the  ohjeet  of 
their  execution.  Their  reeordation  was  n»> 
tice  to  all  persons  dealing  with  the  grantor, 
and  subsequent  creditors  dealt  with  open 
ayes;  and  at  any  time,  by  levying  on  the 
equity  oi  redemption,  they  could  have  oem- 
pelled  a  sale  of  the  stock.  They  w«re  not 
wade  with  the  Intent  to,  nor  do  they,  binder 
and  data;  creditors  In  the  ooUeetion  of  their 
debts.  BQulty  limits  both  the  lien  of  a  Judg* 
ment  on  real  estate,  and  the  lien  of  an  exeeu- 
tion  on  parsoaal  property,  to  the  actual  in- 
tcrest  of  the  debtor  at  the  time  such  Uen 


waa  acquired,  and  will  sell  only  auoh  inter* 
est  A  creditor  who  becomaa  suob  with  full 
Itnowledge  oC  the  equities  of  otbent  has  no 
right  to  complain  of  such  equltteflk  The  rea- 
sonlng  of  Justice  K-ewec  in  the  case  of  Eth- 
erid»B  w.  8perry.  189  U.  S.  2Q8.  11  Sup.  Ct 
safi,  36  L.  Bd.  171,  la-  unanswerable  and  coor 
elusive  on  this  question. 

The  deauiTes  to  the  bill  should  have  been 
sustained,  and  the  bill  dismissed;  but,  as 
this  is  an  en»r  of  which  the  appelant  has 
no  right  to  complain,  the  decree  is  affirmed. 

BKANNON.  P.  I  must  say  that  I.  am  re- 
luctant and  hesitating  to  concur  in  this 
decision:  but  I  have  only  some  doubt,  and 
not  a.  flxfid  conviction,  auoh  aa  to  warrant 
a  dissent  It  1»  plain  that,  if  the  two  prior 
deeds  of  trust  are  valid,  the  plaintiff  has 
no  ground  on  which  to  base  Its  suit,  for  the 
simple  reaaon  that  there  la  no  money  to 
go  on  its  demand;  but  my  doubt  arises  from 
the  faet  that  I  queetion  or  hesitate  about 
those  deeds  of  trust,  a»  regards  their  vialid- 
Ity.  not  because  thsy  cover  after-acquired 
property,  but  because  they  contemplate  the 
oo»tinued  posaeseion  of  the  goedv  In  the 
debtor,  and  contemplate  bis  power  to  sell 
them  by  continuing  the  business.  They  do 
not  expreesly  so  authorize  him,  but  they 
plainly  so  Imply,  and  that  la  sufficient 
H.  B.  Claflin  &  Go.  v.  Foley,  22  W.  Va.  434; 
Llvesay's  Bx'r  v.  Beard,  22  W.  Va.  686. 
The  pow«r  to  replenish,  under  the»e  ou- 
thorltlea^  olee.rIp  implie»  continued  poseea- 
alon  and  power  of  sale  In  the  debtor.  Those 
auUkorltlee  and  others  will  afcte^it  that  such 
a  deed  of  trust  Is  "fraudulent  on  its  face, 
void  in  toto.  and  cannot  sta«d  as  security 
for  the  debts  therein  attempted  to  be  se- 
cured." Ganlner  v.  Johnston,  0  W.  Va.  403; 
Addingtoo  v.  Btheridge.  12  Qrat  436;  Shat- 
tuck  V.  Knight.  25  W.  Va.  590)  Landeman 
VL  Wilson,  29  W.  Va.  702,  2  S.  B.  203.  Cer- 
tainly that  is  the  law  as  to  existing  cred- 
itors, but  seme  members  of  the  oeurt  firmly 
insist  that  It  la  only  the  law  act  to  esteting 
creditors,  and  that  as  there  are  no  other 
cpadltors  in  this  instance  whose  debts  ex.- 
iltted  at  thft  date  of  those  trusts,  the  said 
ride  doea  not  apply.  I  aee  fwce  In  this 
position,— so  much  force  that  at  present  I 
am  not  fully  convinced  that  it  Is  not  the 
proper  position.  Nevertheless  I  see  that 
those  authorities  say  that  a  deed  of  trust 
containing  such  featuree  as  those  mentioned 
is-  fraudulent  per  se  as  to  creditors,  not 
prima  fsfiie  Iraudulent,  and  subject  to  be 
sustained  by  proof  of  good  faith,  but  con- 
clusively taken  to  intend  fraud  as  to  cred- 
itors; and  we  all  know  that  a  oonveyance 
that  is  fraudulent  as  to  existing  creditors 
is  so,  also,  as  to  subsequent  creditors.  The 
beneficiaries  under  such  trusts,  though  ever 
ao  free  from  intentional  fraud,  are  taken  by 
the  law  to  be  participants  In  fraud  as  to 
creditors.  Llveeay's  Ex'r  v.  Beard,  22  W. 
Va.  592}    H.  B.  ClaaUi  &  Co.  v.  Foley,  Id. 
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441.  I  looked  through  the  cases  cited,  and 
others  cited  in  them,  to  see  If  they  drew  the 
distinction  as  to  existing  and  subsequent 
creditors;  but,  If  they  do  so,  I  did  not  find 
It  The  case  of  Conaway's  Adm'rs  v.  Stealey, 
44  W.  Va.  163,  28  S.  E.  793,  does  not  seem 
to  control  the  case,  becanse  in  that  case  the 
provision  for  the  possession,  replenishment, 
and  sale  of  the  stock  was  not,  as  It  is  In 
this  case,  on  the  face  of  the  tmst,  but  an 
oral  agreement  outside  of  the  trust. 

On  Petition  for  Rehearteg.    (Jan.'  7,  1902.) 

DENT,  J.  In  Lang  v.  Lee,  3  Rand.  433, 
Judge  Cabell  says:  "As  to  the  further  point 
that  the  deed  under  which  Lang  claims  Is 
fraudulent  per  se.  It  is  one  on  which  I  feel 
some  difficulty;  and  as  it  is  certainly  one 
of  great  lmix>rtance,  and  not  necessary  to 
be  decided  in  this  case,  I  purposely  abstain 
from  giving  any  opinion  on  it,  that  the  ques- 
tion may  be  considered  open  for  discussion 
whenever  it  may  again  occur  before  a  fuller 
court"  The  two  other  judges  (C!oaIter  and 
Oarr)  gave  their  opinions.  In  Sheppard  v. 
Tuipin,  3  Grat  401,  Judge  Allen  declined 
to  consider  the  question  raised  as  to  the 
deed  of  trust  being  fraudulent  per  se,  be- 
cause the  case  turned  on  the  question  of 
the  statute  of  limitations.  Judge  Baldwin 
concurred  in  the  opinion  of  Judge  Daniel. 
In  neither  of  these  cases  was  the  question 
of  the  fraudulent  character  of  the  deeds  in- 
volved necessary  to  the  decision  thereof,  and 
In  both,  for  this  reason,  concurring  Judges 
declined  to  consider  the  same;  and  yet  they 
have  been  uniformly  followed  by  the  courts 
of  this  state  as  settling  this  principle  of 
law  as  to  when  a  deed  of  trust  or  mortgage 
is  fraudulent  per  se  conclusively.  The  prin- 
ciple thus  admitted  to  be  established  is 
that  when  a  grantor  In  a  deed  of  trust  who 
secures  creditors  reserves  the  possession  and 
the  power  to  sell  the  property  to  such  an 
extent  as  will  permit  him  to  defeat  the  os- 
tensible purposes  of  such  trust  the  same  is 
void  per  se  as  to  existing  creditors  not  there- 
by secured,  independent  of  any  extraneous 
evidence,  and  being  void  as  to  existing  cred- 
itors, if  there  be  any  such,  would  also  be 
void  as  to  subsequent  creditors;  for,  it  mat- 
ters not  against  whom  fraud  In  fact  Is  di- 
rected. If  it  be  fraudulent  as  to  one  cred- 
itor it  is  fraudulent  as  to  all.  Judge  Green, 
in  the  case  of  Shattuck  v.  Knight  25  W, 
Va.  596,  states  the  proposition  as  follows: 
"If  the  trustee  by  the  terms  of  the  deed 
of  trust  is  not  to  take  possession  of  the 
personal  property  until  an  indefinite  future 
time,  and  the  provision  whereby  after-ac- 
quired property  of  the  grantor  is  attempted 
to  be  conveyed  to  pay  trust  debts,  and  the 
inference  from  the  character  of  the  prop- 
erty conveyed  and  attempted  to  be  conveyed, 
Is  that  the  design  of  the  grantor,  clearly 
shown  by  these  provisions,  was,  when  he 
execnted  the  deed  of  trust  to  hinder  other 
creditors,  and  at  the  same  time  not  to  de- 


vote any  of  bis  propnty  then  owned  by  him 
and  conveyed  in  a  deed  of  trust  to  the  pay- 
ment of  the  debts  professedly  secured  by 
it,  but  to  keep  possession  of  It  and  dispose 
of  It  as  he  pleased,  and  to  dispose  of  the 
proceeds  as  he  chose,  then  such  deed  is 
per  se  fraudulent  on  Its  face.  But  If  in  a 
particular  case,  because  of  the  character  of 
the  property  conveyed  or  attempted  to  be 
conveyed,  no  such  Inference  must  necessa- 
rily be  drawn,  then  such  deed  of  trust  Is 
not  per  se  fraudulent  because  of  such  pro- 
vision." If  the  provisions  of  the  deed  are 
such  aa  wUl  permit  the  grantor,  at  his  op- 
tion, to  defeat  the  same  as  a  security  for 
the  debt  ostensibly  secured,  then  It  Is  per 
se  void  aa  to  creditors  hindered  thereby; 
for  the  certain  Inference  is  that  it  Is  a  mere 
colorable  security  to  place  the  property  be- 
yond the  reach  of  existing  creditors.  In  the 
case  of  Sbeppaid  v.  Turpin,  3  Grat  399, 
Judge  Daniel  intimates  that  if  all  the  ex- 
isting creditors  had  assented  to  the  deed,  it 
would  not  have  been  fraudulent  per  se.  At 
least  be  says  he  is  not  prepared  to  so  de- 
termine. In  the  present  case  the  creditor 
secured  owned  a  bookstore  and  fixtures.  He 
sold  it  to  the  grantor  on  condition  that  be 
would  secure  payment  of  the  purchase  money 
by  executing  a  deed  of  trust  thereon  for  this 
purpose.  Had  he  refused  to  do  so,  he  never 
could  have  had  possession  of  the  property. 
By  reason  of  the  deed  of  trust  he  obtains 
possession  thereof,  and  not  otherwise.  The 
natural  inference  Is  that  he  is  to  carry  on 
the  book  business,  replenish  the  stock,  pay 
the  expenses,  and  pay  off  the  indebtedness 
secured.  There  were  no  existing  creditors 
to  be  defrauded.  Hence  It  is  Impossible  to 
say,  In  the  language  of  Judge  Green,  "that 
the  design  of  the  grantor,  clearly  shown  by 
these  provisions,  was,  when  he  executed  the 
deed,  to  hinder  other  creditors,  and  at  the 
same  time  not  to  devote  any  of  bis  prop- 
erty then  owned  by  him  and  conveyed  In  the 
deed  of  trust  to  the  payment  of  the  debts 
professedly  secured  by  It  but  to  keep  pos- 
session of  it  and  dispose  of  it  as  he  pleased, 
and  to  dispose  of  the  proceeds  as  he  chose." 
On  the  contrary,  the  primary  design  ot  the 
grantor,  participated  in  by  the  grantee,  was 
to  secure  the  purchase  money,  and  at  the 
same  time  permit  the  grantor  to  have  such 
control  and  disposition  of  the  property  as 
would  enable  him  to  pay  the  same.  In 
short,  the  property  was  the  grantor's  only 
on  the  condition  that  he  should,  out  of  the 
proceeds  thereof,  pay  therefor.  And  even 
if  these  were  existing  creditors,  these  deeds 
could  hardly  be  held  fraudulent  per  se  as 
to  them,  for  the  reason  that  it  ia  especially 
provided  therein  that:  "It  is  expressly  \m- 
derstood  that  the  said  party  of  the  first  part 
shall  not  allow  said  stock  of  goods  to  run 
down  and  become  depleted,  and  worth  less 
than  the  aggregate  amount  of  said  four 
obligations;  and  he  shall  keep  snid  sto:-k 
of  goods  Insured  in  a  sulliclent  amount  for 
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tbe  benefit  of  said  J.  H.  Horner,  to  amply 
protect  Um  against  loss  of  fire.  And  npon 
the  failure  of  the  said  party  of  the  first  part 
to  keep  said  stock  of  merchandise  replen- 
ished and  Insured  as  aforesaid,  then,  at  the 
request  of  tbe  said  J.  H.  Horner,  aald  trus- 
tee shall  enter  upon  and  take  charge  of  said 
stock  of  goods,  and  sell  the  same  In  the 
manner  prescribed  by  law  as  aforesaid." 
By  this  It  Is  plainly  apparent  that  the  gran- 
tor could  not  sell  or  dispose  of  such  stock 
of  goods  In  such  manner  as  to  defeat  the 
purposes  of  th^  trust.  He  could  not  sell 
In  bulk,  but  only  at  retail,  on  condition  that 
he  would  keep  the  stock  a  full  security  for 
the  debts  secured,  and.  In  case  of  failure  to 
do  so,  forfeit  the  right  of  possession  imme- 
diately. This  provision  was  not  contained 
in  the  deeds  heretofore  passed  on  by  the 
court,  and  has  not,  therefore,  been  con- 
strued by  It  But  In  all  tbe  cases  in  which 
the  trust  was  held  fraudulent  p^  se,  as  is 
said  In  Sb^pard  v.  Turpln,  3  Grat  398, 
"tbe  debtor,  whilst  professing  to  dedicate 
his  whole  property  to  the  payment  of  his 
debts  then  due,  reserves  to  himself  a  power 
by  which  he  may,  without  any  violation 
whatever  of  the  express  stipulation  of  tbe 
deed,  divert  the  whole  of  the  property  to 
uses  and  purposes  wholly  foreign  to  tbe 
leading  object  avowed."  In  the  present 
case,  to  allow  the  security  to  become  Im- 
paired violates  the  express  stipulations  of 
the  deed,  and  forfeits  all  right  to  the  prop- 
erty. Not  only  is  this  true,  but  section  2, 
c.  74,  of  tbe  Code,  as  re-enacted  by  chap- 
ter 4,  Acts  1895,  eq>eclally  reserves  the  rlglit 
to  the  debtor  to  secure  the  payment  of  pur- 
chase money  without  Infringing  on  the  rights 
of  existing  creditors.  But  the  question  here 
is  «B  to  whether  a  deed  not  fraudulent  per 
se  as  to  existing  creditors  is  fraudulent  per 
se  as  to  subsequent  creditors  having  notice 
thereof,  both  actual  and  constructive.  It  is 
well-settled  law  that  a  person  who  contracts 
a  debt  with  full  notice  of  a  deed  and  Its  pro- 
visions cannot  be  hindered,  delayed,  or  de- 
frauded thereby.  Bump,  Fraud.  Conv.  {  30O. 
In  the  case  of  Williams  v.  Banks,  11  Md. 
250,  tbe  supreme  court  of  Maryland  says: 
"We  have  no  doubt  that  subsequent  cred- 
itors, where  there  Is  fraud  in  fact,  have  a 
right  to  come  In;  but  we  cannot  compre- 
licnd  how  a  person  who  at  tlie  time  of  be- 
coming a  creditor  is  aware  of  the  existence 
of  a  deed  can  In  any  just  sense  be  consid- 
ered as  disturbed,  hindered,  delayed,  or  de- 
frauded by  It  It  seems  to  ue  to  be  a  con- 
tradiction in  terms  to  say  that  a  person  is 
defrauded  by  an  Instrument,  when  he  deals 
w'ith  perfect  knowledge  of  its  existence  and 
of  its  effect  If  our  registration  laws  have 
any  operation,  they  certainly  do,  as  they 
were  designed,  give  notice  to  all  tbe  world, 
so  that  there  may  be  no  deceit  practiced  on 
any  one.  If  registration  laws  do  not  give 
notice  to  the  community  which  will  hind  it 
then  they  are  of  no  use  whatever,  for  with- 
out registrution  deeds  would  be  bludiug  inter 


partes."  This  language  was  quoted  and  ap' 
proved  In  the  later  case  of  Kane  v.  Roberts, 
40  Md.  500.  In  Jones,  Chat  Mortg.  {  881, 
It  Is  said:  "The  policy  of  the  registry  laws 
is  not  consistent  with  the  policy  of  the  rule 
making  void  mortgages  with  power  to  use 
and  sell  mortgaged  goods  In  the  usual  course- 
of  trade,  and  the  latter  rule  should  be  madc- 
to  yield  to  the  more  Important  general  pol- 
icy of  the  registry  laws."  Peabody  v.  Lang' 
don,  61  Vt  318, 17  AU.  781,  15  Am.  St  Rep. 
903;  Hughes  v.  Cory,  20  Iowa,  390;  Kretb 
y.  Rogers,  101  N.  C.  2C3,  7  S.  £!.  682.  Reg- 
istry Is  equivalent  to  tbe  delivery  of  posses- 
sion. Any  person  has  the  right  to  give  his 
property  away  or  place  it  beyond  the  reach 
of  subsequent  creditors  by  conveyance,  and, 
if  such  creditors  have  notice  of  such  con- 
veyance at  the  time  of  tbe  contraction  of 
their  debts,  they  cannot  complain  thereof 
as  being  in  fraud  of  their  rights;  for  they 
had  no  right  to  look  to  the  property  incum- 
bered at  the  time  of  such  conveyance  for  tbe 
payment  of  their  debts,  and,  having  ful> 
notice  thereof,  there  can  be  no  fraud  as  to 
them.  It  Is  entirely  different  where  there- 
Is  a  secret  trust  as  to  the  grantor,  and  tbe 
conveyance  la  nsed  merely  as  a  mask  to- 
enable  the  grantor  to  hold  and  enjoy  his 
property,  and  is  only  colorable  as  to  tbt^ 
debt  ostensibly  secured  thereby,  or  the  cred- 
itor at  the  time  of  tbe  contraction  of  bis 
debt  has  neither  actual  nor  constructive  no- 
tice, but  la  misled  and  deceived  by  tbe  false- 
appearance  of  wealth  Into  giving  a  credit 
that  be  would  not  otherwise  extend.  And  it 
may  be  possible  that  such  secret  trust  may 
be  Inferred  from  a  deed  where  the  power 
of  sale  and  disposal  of  the  proceeds  is  whol- 
ly unrestricted,  amounting.  In  effect,  to  an. 
entire  revocation  of  such  deed.  A  reserva- 
tion of  this  character,  being  entirely  incon- 
sistemt  with  the  ostensible  purpose  of  the 
deed,  would  render  it  merely  colorable,  and 
not  made  in  good  faith  to  secure  tlie  alleged 
debt  used  solely  for  tbe  purpose  of  decep- 
tion, and  hence  to  secure  to  the  grantor  the 
Ulegal— under  legal  forms— enjoyment  of  his 
property  In  violation  of  his  duty  to  discharge 
bis  just  debts.  The  debt  being  fictitious, 
such  a  deed  would  be  fraudulent  in  fact  as 
being  contrary  to  the  policy  of  the  law,  that 
a  debtor's  property  should  be  liable  fcNT  his 
debts.  To  Justify  such  an  Inference  from 
the  face  of  the  deed  alone,  the  power  of  the 
grantor  to  defeat  or  revoke  It  must  be  so 
plain  or  absolute  as  to  allow  of  no  other 
conclusion.  Otherwise  tbe  subsequent  cred- 
itor must  show  the  fictitious  character  of 
the  debt  secured  by  extraneous  facts  and 
circumstances.  The  deeds  under  consider- 
ation are  not  of  this  character,  but  they  jier- 
mit  the  grantor  to  sell  portions  of  tbe  proiv 
erty  only  on  condition  that  such  sales  do 
not  impair  the  security  for  the  purchase- 
money  lien,  and  that  the  same  be  preserved 
Intact  Otherwise  the  right  of  sale  la  re- 
voked, and  the  possession  immediately  for- 
feited.   X<'or  the  grantor,  therefore,  to  at- 
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tempt  to  deCi>at  the  purposes  of  the  deed  as 
a  security  for  the  purchase  money  or-  debt, 
la  to  violate  the  ulaJnly-exprrsscd  stipul»- 
tlona  therein  conluiucd.  llujice  it  is  Impos- 
sible to  infer  from  these  deeds  a  secret- 
trust  in  favor  of  the  grantor,  but  tlieir  legiti- 
mate purpose  is  plainly  expressed  on  theh: 
faces  and  in  their  terms;  and  this  is  thait 
they  vrere  Intended  as  a  bona  flde  security 
for  the  purchase  money,  and  at  the  same 
time  furnish  the  grantor  the  means  to  hon- 
orably and  honestly  disoharge  such  purcluuse 
money  without  Impairing  the  seeurity  there- 
for; and,  beinir  duly  recorded,  no  subse- 
quent creditors  could  possibly  be  deceived 
or  defrauded  thereby.  The  subsequent-  cred- 
itor, having  notice  of  the  deeds  at  the  time 
he  extended  credit,  could  acquire  no  greater 
rlglits  as  to  the  property  than  the  debtor; 
and  this  is  the  right  to  levy  on  and  sell  any 
portion  or  all  of  the  proi>erty,  provided  he 
did  not  Impair  the  security,  or-  in  lieu  there- 
of satisfy  the  Hen.  This  same  conclusion 
■was  reached  in  the  case  of  Conaway'a 
Adm'rs  v.  Stealey,  44  W.  Va.  163,  28  S.  B. 
793,  except  in  that  case  the  po-wer  of  sale 
was  by  parol,  instead  of  being  entered  on 
the  face  of  the  deed.  This  cannot  affect 
the  principles  involved,  In  any  sense,  except 
to  be  more  favorable  to  the  bona  fiilcs  of  the 
deeds  containing  on  their  faces  the  extent 
of  the  reservations  made  by  the  grantor. 
"It  matters  not  whether  the  agreement  that 
the  mortgagor  may  continue  to  deal  In  the 
property  for  bis  own  benefit  Is  contained 
In  the  mortgage,  or  exists  in  parol.  •  *  • 
It  Is  eqirally  effectual  to  show  the  fraudu- 
lent purpose  for  which  the  mortgage  was 
given,  and  the  fraudulent  Intent  which  char- 
acterizes it.  Potts  V.  Hart,  00  N.  Y.  1C», 
1  N.  E.  605.  And  for  the  same  reason  a 
reser\'atlon  which  Is  not  fraudulent  when 
made  by  parol  cannot  be  made  fraudulent 
by  l>einR  rcrhired  to  writing  and  made  a 
p.Trt  of  a  recorded  deed.  It  is  only  a  ques- 
tion of  proof,  and  not  one  of  fraud.  So  this 
case  and  that  of  Conaway's  Adm'rs  v. 
Stealey  are  precisely  the  same  in  principle, 
and  the  language  used  in  that  case  is  equal- 
ly applicable  here. 
Uchearlng  denied. 


KT.ArXKrK  ot  al.  v.  KET.TZ  ct  al.i 

(?uiirc'Mic  Court  of  Appeals  ot  West  Virginia. 

Nov.  30,  IIXU.) 

JUDICIAL    SALIi;— OONKIR.MATION-SETTINQ 
ASIDH— IITLB    OF    PUKCHASBHS. 

1.  A  motion  to  set  aside  a  decree  eonfirmins; 
a  sale  Hlioiild  fibow  errom  therein  to  the  prej- 
udice o(  tlie  party  complaiiiiug,  as  against  pur- 
<liaxoi-s  wlio  are  straujiers  to  the  suit,  and  in 
no  wise  iiitcn-stoil  in  the  rmult  thereof. 

2.  Tile  reverwil  of  a  dwree  of  sale  over  so 
erroueous  caimot  alTect  tho  title  of  pittfh.iserg 
at  a  judicial  sale,  btruii^ers  to  the  suit. 

3.  U  is  not  the  iul^erlisiiiR,  nor  bids,  private 
or  inib'ic.  that  make  a  sale  juilicial.  Tlie  de- 
cree ot  eooliniiariioo  alone  Riven  it  chiimttec 
aii  HUch.  uud  i>iait>K  it  hvyoiid  uttai-tl  for  ei-rurd 


lUbcariug  (Iti.iL'd. 


or  irregitlai-itlM.  which  niii;Kt  have  been  taken 
advantage  of  prior  to  auch  dcore* 
(S.vlUhiM  by  the  Court) 

Appeal  from  circuit  court,  Marshall  coun- 
ty. 

Action  by  Klapneclc  &  White  against  Hen- 
ry Kcltz  and  others.  From  a  decree  setting 
aside  a  decree  confirming  a  sale  under  a  de- 
cree against  them,  KllUan  Bnder  and  PblUp 
Maurer  appeal.  Reversed  In  so  fftr  as  It  re- 
versed the  decree  of  confirmation,  Mid  motion 
of  Henry  Keltz  and  wife  OTermled. 

T.  S.  BUey  and  Howard  &  Haudlan,  for  ap- 
pellants. J.  B.  McClure  and  G.  U.  C.  Alien, 
for  appellees. 

DBNT,  J.  KUllan  Bader  and  Philip  Maur- 
er complain  of  a  decree  of  the  circuit  court 
of  Marshall  county  setting  aside  a  decree 
confirming  a  sale  to  them  of  a  certain  farm, 
known  as  the  "Poor  House  Farm,"  rendered 
on  the  Ist  day  of  April.  1899,  in  a  chancery 
cause  therein  psndlng  against  Henry  Keltz  to 
subject  his  property  to  the  payment  of  his 
debts.  The  appellants  were  not  parties  to 
the  original  proceedings,  but  became  pur- 
chasers of  such  farm  from  the  commission- 
ers amwlntcd  to  make  sale  thereof,  payln? 
therefor  the  sum  of  $4,500  cash,  which  -was 
distributed  amoug  the  creditors  after  pay- 
ment of  die  costs  and  expenses  of  sale.  On 
the  2d  day  of  November,  1S09,  Henry  Keltz 
and  Luclnda  Keltz  gave  such  purchasers  and 
the  parties  to  the  suit  notice  that  on  the 
4th  day  of  November,  1899,  they  would  mov& 
tlie  circuit  court  of  Marshall  county  "to  re- 
verse, for  errors  therein,  the  decree  rendered 
and  entered  in  the  suit  of  Mrs.  J.  Klapueck, 
et".,  against  themselres  and  others."  The 
decree  to  be  reversed  Is  not  Indicated,  nor 
are  any  errors  assigned.  The  cht-uit  court, 
under  such  notice,  entered  the  decree  com- 
plained of,  as  follows:  "It  Is  ordered,  de- 
crord,  and  adjudged  that  the  said  decree 
made  and  entered  on  the  6th  day  of  Novoui- 
t>er,  1897,  in  so  far  as  It  authorizes  the  Si>e- 
clal  commissioners  appointed  lo  said  suit  to 
take  of  any  one  or  more  persons  desiring  to 
purchase  the  tracts  of  land,  or  either  of  theiu. 
or  any  part  <.f  either  of  them  [mentioned  or 
referred  to  In  said  decree],  a  contract  or 
proposition  In  writing  for  the  purchase  there- 
of, which  contract  or  proposition  shall  b«  re- 
turned to  the  court,  and,  If  approved  by  the 
court,  be  tlioreupou  treated  as  a  sale  of  the 
real  estate  therein  described,  but  such  propo- 
sition or  coutract  shall  not  hare  tiny  bind- 
ing effect  until  it  Is  approved  by  the  court, 
be,  and  the  same  is,  reversed,  set  aside,  and 
annullc<l;  and  It  is  further  ordered,  decreed, 
and  a(ljui1h'<'d  that  the  said  decree  made  and 
entered  on  tiie  1st  day  of  April,  IS)'.*,  in  the 
above-entitled  suit,  be,  and  the  .^ame  is,  re- 
versed, set  aside,  and  annulled,  and,  further, 
that  the  deed  dated  14th  day  of  April.  1800. 
made  by  Robert  White  ana  1.  F.  Jones,  as 
speeial  commissioners,  in  pursuance  of  tho 
said  decree  of  the  Ist  day  of  April,  1S99,  to 
Kllltan  Bador  and  Philip  Maurer,.  for   the 
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liind  described  ttiereln,  be,  and  the  same  Is, 
caueelod,  set  aside,  and  annulled,  and  tbe 
said  KiUian  Bader  and  Pldllp  Metirer  have 
leave  to  file  any  petition  they  may  deaire  as 
U>  their  aabrogatlon  to  the  rights  of  lleuora 
on  the  land  aforesaid,  and  In  rBsi)ect  to  their 
allowance  far  any  improvements  they  may 
have  made  on  tbe  land  aforesaid,  and  any 
other  matter  that  may  bfr  proper  to  be  set 
oat  in  said  petition,  tluit  tbe  same  may  be 
properly  determined  by  the  eowrt;  and  It  i> 
ordeivd  that  Bobert  White  and  I.  F.  Jones, 
as  special  comzolasioners,  report  to  the  court, 
without  delay,  their  proceedings  under  tlie 
said  decree  of  court  made  and  entered  on 
the  1st  day  of  April,  1899,  as  well  a»  of  the 
pro<eediuga  under  tbe  decree  of  November  6, 
181)7." 

Tbe  only  apparent  grounds  for  setting  aside 
those  decrees  is  that  the  court  authorized  the 
commissioners  to  take  a  private  offer  for  the 
land,  tr  any  part  thereof,  and  returning  it  to 
the  court  for  its  Inspection  and  conflrmatlon. 
The  court  did  this  from  the  fact  that  numer- 
ous attempts,  after  proper  and  extensive  ad- 
vertisement; had  been  made  to  sell  the  lands 
at  public  auction,  without  receiving  any  suf- 
flcient  bid»  therefor,  as  is  recited  In  the  de- 
cree of  confirmation:  "And  it  appearing  from 
said  repwt  that  after  having  extenrively  ad- 
vertised the  sale  of  the  real  estate  directed 
to  be  sold  by  a  former  order  In  this  cause, 
and  having  offered  it  for  sale  at  the  front 
door  of  the  court  house  of  Mar^all  county 
on  sixteen  different  days,  and  falling  to  re- 
ceive satisfactory  offers  for  any  part  thereof, 
they  discontinued  their  efforts  to  sell  It  at 
public  sole,  and  under  the  authority  vested 
In  them  by  an  order  entered  in  this-  cause  on 
the  CtU  day  of  Noveniiier,  18{>7,  continued 
their  exiertlons  to  obtain  offers-  at  private  sale 
for  the  several  tracts  of  land  Included  In 
said  order  of  sale;  that  on  the  26tb  day  of 
Febniary,  1809,  KUlian  Bader  and  Philip 
Maurer  signed  a  paper  writing  by  which  they 
agreed  to  purcbase  the  tracts  of  land  mention- 
ed in  the  order  of  sale  in  this  cause  as  the 
'Poor  House  Farm.'  and  piece  of  1  acre  and 
C3  poles,  for  the  sum  of  94,500  In  cash;  that 
said  smn  i»  the  highest  price  they  are  offered 
for  said  parens  of  land;  and  that  the  pro- 
ceedings under  said  order  of  sale  have  been 
in  all  respects  regular.— there  being  no  excep 
tlons  to  said  report,  the  said  agreement  sign- 
ed by  Kllllan  Bader  and  Philip  Maurer  is 
approved  by  the  court,  and  treated  as  a  sale, 
and  said  report  and  sale  are  herfeby  con- 
flnncd,  and  said  special  commissioners  are 
directed,  upon  the  receipt  of  said  purtliaae 
money  In  full,  to  convey  said  parcels  of  land 
to  said  Kllllan  Bader  and  Philip  Maurer  by 
the  description,  metes,  and  bounds  sot  out  In 
a  deed  for  the  same  made  by  tlie  ciunty  court 
of  Marsliall  county  to  Henry  Keltz,  dated  on 
the  4th  day  of  August,  1875."  This  offer  was 
made  to  the  court  on  the  2Cth  day  of  Feb- 
ruary, 1899,  and  was  not  confirmed  until  the 
l8t  day  of  April,  1899.  No  effort  was  made 
to  prevent  the  confirmation  <^  tbe  sole,  al- 


though, as  shown  by  the  affidavits  flle<l,  but 
rejected  by  the  court,  Heni-y  Keltz  was  folly 
informed  of  the  offer  some  time  prior  to  Its 
confirmatiOR.  Neither  wa»  there  any  effort 
made  to  set  aside  tbe  decree  of  sale  until 
after  confirmation,  and  the  piuvhase  money 
was-  folly  paid  and  disbursed,  and  tbe  piu*- 
cfaasers  had  entered  and  began  the  Improve- 
ment of  the  laud. 

The  appellees  Insist  that  the  court  could 
only  sell  the  land  as  provided  in  chapter  132 
of  the  Code,  and  it  must  be  by  public  auc- 
tion, aXter  due  advertisement  as  therein  re- 
quired, and  that  It  has  no  power  to  pro- 
ceed otherwise.  It  has  been  held  that  a  court 
could  sell  publicly  or  privately  as  the  in- 
terests of  tbe  parties  might  require.  17  Am. 
A  TCiig.  Knc.  Law  (2d  Kd.)  975;  Ror.  Jud. 
Sales,  p.  10,  §r  15.  Notwithstanding  the  stat- 
ute, there  are  circumstances  under  which,  for 
the  purpose  of  doing  eqtUty  and  justice,  the 
conrt  must  have  the  power  to  make  a  sale  of 
propei-ty  without  resort  to  public  outcry. 
The  object  of  advertisement  and  public  out- 
cry Is  to  get  bidders;  and  when  this  fails, 
and  the  court  bos  a  fair  and  adequate  offer 
from  purchasers,  made  direct  to  it  through 
its  commissioners,  there  Is  no  good  reason  to 
urge  why  such  offer  should  not  be  accepted 
and  tbe  sale  made;  otherwise  the  property 
might  be  eaten  up  with  costs,  or  so  de- 
preciated by  delay  tliat  the  debts  secured 
thereon  might  be  entirely  lost.  In  the  pres- 
ent cane  the  provisions  of  tbe  statute  as  to  ad- 
vertising were  more  than  complied  with  with- 
out bringing  any  result  The  bills  for  ad- 
vertisement alone  amounted  to  fll2.90;  Tlie 
court  then  publicly.  In  open  court,  with  the 
apparent  aci]ulc8cence  of  all  the  parties,— at 
least,  without  any  objection  being  made,— 
accepted  the  offer  in  writing  by  the  purchas- 
ers, and  confirmed  the  sale  to  them.  In  the 
case  of  Hess  v.  Bader,  2tt  Grat.  740,  a  com- 
mlseioner  was  appointed  to  malte  a  public 
sale  of  lands.  Without  authority  to  do  so,  he 
made  a  private  sale,  which  he  reported  to  the 
court,  and  It  was-  confirmed.  Judge  Chris- 
tian says:  "It  is  true,  it  was  not  made  at 
publie  auction;  but  It  was  made  by  a  party 
who  had  been  appointed  commissioner  of  tlie 
court,  was  reported  to  said  court,  and  con- 
firmed as  a  sale  made  by  the  court.  It  was 
none  the  less  a  judicial  sale  because  made 
privately,  and  not  at  public  auction.  In 
either  event  It  only  becomes  a  sale  at  all  when 
confirmed  by  tlie  court.  It  is  the  oonflrnia- 
tion  made  by  the  court,  and  not  the  liiddiiiss 
or  propo-sltlons  to  buy,  tlmt  constitutes  such 
sale  a  judicial  sale."  Such  have  since  been 
the  holdlngH  of  this  court.  Core  v.  Striokler, 
24  W.  Va.  (i80:  Blair  v.  Core,  20  W.  Va.  2(!r); 
Kable  v. "  Mitchell,  9  W.  Va.  492.  It  does 
not  matter  whether  the  decree  of  sale  was 
erroneous)  or  whether  the  commissioners  act- 
ed without  authority  in  receiving  private 
bids,  or  In  falling  to  adverti-w.  These  are 
all  objections  that  could  have  been  made  be- 
fore confimiaHon,  but  came  too  late  after 
the  sale  has  been  confirmed,  without  any  ea- 
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cuBe  being  offered  why  they  were  not  made 
sooner.  Code,  c.  132,  {  8,  bars  such  after- 
objections  In  these  words:  "If  a  sale  of 
property  be  made  under  a  decree  or  wder 
of  a  court  and  such  sale  be  couflrmed,  though 
such  decree  or  order  afterwatds  be  reversed 
or  set  aside,  the  title  to  the  purchaser  at  sucb 
sale  shall  not  be  afTected  thereby."  The 
time  to  make  objections  to  a  Judicial  sale 
by  a  party  to  a  salt  is  before  confirmation, 
and.  If  he  falls  to  do  so,  he  cannot  afterwards 
be  heard  thereon,  unless  he  has  been  pre- 
vented from  asserting  his  rights  through 
fraud  or  other  adventitious  circumstance  be- 
yond his  control.  This  rule  is  applied  strictly 
when  the  purchasers  are  strangers  to  the 
suit,  and  in  no  wise  Interested  therein.  Dun- 
fee  V.  Chllds,  45  W.  Va.  156,  30  S.  B.  102; 
Hughes  V.  Hamilton,  19  W.  Va.  366;  Beard 
V.  Arbuckle,  Id.  135.  In  these  cases  It  was 
held  that  "a  debtor  cannot  have  a  decree  re- 
versed, conflrming  a  sale  of  real  estate,  for 
an  error  in  the  decree  ordering  the  sale^ 
when  he  has  taken  no  steps  in  the  court  be- 
low before  the  confirmation  to  review  such 
decree."  The  same  rule  applies  to  motions 
to  set  aside  and  reverse  a  decree  of  sale  in  the 
court  making  the  sale.  If  he  awaits  until 
after  a  sale  is  confirmed  to  strangers,  he  can- 
not hare  the  decree  of  confirmation  set  aside 
because  of  errors  In  the  decree  of  sale.  In 
the  present  case  there  Is  no  error  claimed  la 
the  decree  of  confirmation,  but  the  circuit 
court  set  it  aside  for  the  sole  reason  that  the 
decree  of  sale  authorized  the  commission- 
ers of  sale,  after  abortive  attempts  at  public 
sale,  to  take  private  offers  In  writing,  and 
report  them  to  the  court  If  this  be  erro- 
neous, the  weight  of  authority  to  the  contrary 
notwithstanding,  it  would  not  Justify  the 
court  In  setting  aside  the  decree  of  confirma- 
tion. For,  as  we  have  seen,  though  a  com- 
missioner be  directed  to  sell  at  public  auc- 
tion, and  he  sells  privately,  and  the  court 
confirms  the  sale,  the  decree  of  confirmation 
cannot  be  disturbed.  It  is  the  confirmation 
that  makes  a  Judicial  sale,  and  nothing  that 
happens  prior  thereto. 

And  there  Is  another  rule  that  should  ap- 
ply with  full  force  in  a  case  of  this  character, 
and  this  is  that  no  decree  should  be  reversed 
on  appeal  or  motion  for  errors  not  to  the  prej- 
udice of  the  party  taking  the  appeal  or  mak- 
ing the  motion.  Beard  v.  Arbuckle,  cited; 
Reed  v.  Nixon.  36  W.  Va.  681,  15  S.  B.  416. 
In  tills  case  there  is  nothing  showing  that  the 
decree  of  confirmation  was  to  the  prejudice 
of  Henry  Keltz.  It  Is  true,  his  Poor  House 
farm  was  sold,  but  there  is  nothing  to  show 
that  the  price  was  not  full  and  adequate,  un- 
der the  circumstances,  nor  that  on  a  resale  it 
would  bring  any  greater  sum.  No  upset  bid 
or  offer  is  made.  It  is  being  consumed  with 
costs  and  expenses,  while  the  debts  are  grow- 
ing larger  and  increasing  in  number.  No  ex- 
cuse Is  offered  for  the  action  of  the  circuit 
court,  except  that  the  sale  was  a  private,  and 
not  public,  one.  The  sale  was  public,  be- 
cause made  by  the  court.    All  courts  are  open 


to  the  public  In  this  country,  and,  if  Henry 
Keltz  was  not  present  to  protect  his  interests, 
it  Is  bis  own  fault.  He  stood  by,  saw  the 
sale  confirmed,  and  the  mcmey  paid  and  ap- 
plied <»i  his  debts;  and  it  Is  too  late  for 
him  now  to  object,  unless  he  gives  SMne  rea- 
sonable excuse  for  his  silence  when  he  should 
have  spoken,  and  also  shows  wherein  he  has 
been  prejudiced,  and  will  be  benefited  by  a 
resale.  Purchasers  under  a  Judicial  sale 
should  be  protected  when  their  conduct  Is 
free  from  fault  and  above  suspicion.  Fred- 
erick y.  Cox,  47  W.  Va.  14.  34  S.  B.  858. 

The  decree  complained  of,  in  so  far  as  It 
sets  aside,  reverses,  and  aimuls  the  decree  of 
confirmation  of  the  1st  day  of  April,  1899,  is 
set  aside,  reversed,  and  annulled,  and  the  no- 
tice and  motion  of  Henry  Keltz  and  wife  are 
overruled  and  dismissed  as  to  the  appellants. 


DENT  T.  PICKENS  et  al.x 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  7,  1901.) 

CREDITORS'  SUIT— FRAUDULENT  CONVETANCB 
—RES  JUDICATA— DECREE. 

1.  Where  a  suit  in  equity  is  brought  for  the 
purpose  of  setting  aside  a  fraudulent  deed  of 
trust  ou  land,  charged  by  will,  probated  be- 
fore the  time  of  the  execution  of  such  deed, 
with  payment  of  a  sum  of  money  to  the  testa- 
tor's estate,  and  the  bill  does  not  allege  pay- 
ment of  the  money  so  charged  upon  the  land, 
and  is  dismissed  at  the  hearing  in  the  court 
below,  and  the  decree  is  reversed  on  appeal. 
and  the  cause  remanded,  and  no  notice  is  taken 
in  the  opinion  or  decree  in  the  appellate  court 
of  the  lien  created  by  the  will,  the  question  of 
the  satisfaction  of  such  lien  is  not  res  adjudi- 
cata. 

2.  In  a  suit  brought  to  set  aside  a  fraudulent 
charge  upon  real  estate  when  there  are  valid 
liens  on  the  land  prior  to  that  of  the  plaintiff 
in  such  suit,  and  the  money  secured  by  them 
is  due  and  payable,  the  court  should  ascei^ 
tain  the  amounts  and  priorities  of  such  liens, 
and  decree  the  land  to  be  sold  to  satisfy  said 
liens  as  well  as  that  of  the  plaintiff. 

3.  In  such  case  it  is  reversible  error  to  decree 
a  sale  of  the  land  subject  to  prior  liens. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Barbour  coun- 
ty;  Jno.  Homer  Holt,  Judge. 

Suit  by  Susan  0.  Dent  against  Dever  Pick- 
ens and  others.  Decree  for  plaintiff,  and 
defendant  John  D.  Pickens  apiieals.    Modified. 

A.  G.  Dayton  and  Fred  O.  Blue,  for  ap- 
pellant   J.  Hop  Woods,  for  appellee. 

POFFENBARGER,  J.  This  is  an  appeal 
from  a  decree  of  the  circuit  court  of  Dar- 
bour  county  in  the  chancery  cause  of  Susan 
C.  Dent  against  Dever  Pickens  and  others. 
Practically  all  of  the  facts  and  proceedings 
leading  up  to  the  matters  out  of  which  the 
questions  presented  arise  will  be  found  In 
the  cases  of  Dent  v.  Pickens,  84  W.  Va.  240, 
2  S.  B.  008,  20  Am.  St  Rep.  921,  and  Id.,  46 
W.  Va.  378,  33  S.  E.  303.  Susan  C.  Dent 
recovered  a  judgment  against  Dever  Pick- 
ens for  ?9,000  in  an  action  for  breach  of 
marriage    contract    Before    the    Judgment 

^Rehearlns  denl«d.  . 
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^■as  obtained,  and  all  questions  of  tbe  lia- 
bility of  Pickens  in  that  respect  were  finally 
determined,  he  executed  a  deed  of  trust, 
by  which  he  made  a  fraudulent  conveyance 
of  all  the  property  he  had.  As  soon  as  said 
deed  was  executed,  the  plaintlCt  In  the  ac- 
tion at  law  brought  a  chancery  suit  to  set 
it  aside,  and  said  chancery  cause  came  to 
this  court  on  appeal,  and  was  here  deter- 
mined as  reported  in  46  W.  Va.  378,  33  S.  B. 
303.  This  court,  as  will  be  seen,  held  the 
deed  of  trust  fraudulent  as  to  all  the  claims 
therein  mentioned  except  the  claim  of  Ann 
M.  PIcIiens  for  $2,500,  subject  to  a  credit 
of  $150,  and  the  cause  was  remanded,  with 
directions.  After  it  went  back  to  the  cir- 
cuit court,  a  decree  was  made  on  the  23d 
day  of  February,  1900,  which  purports  to  be 
according  to  the  opinion  delivered  In  said 
case  on  said  appeal.  There  were  three 
tracts  of  land,— one  containing  86  acres  and 
133  poles,  purchased  by  Pickens  at  Judicial 
sale  in  the  cause  of  Byron  Love  and  wife 
against  M.  W.  Cobum  and  others;  another 
tract  containing  88%  acres,  purchased  by 
Pickens  at  Judicial  sale  In  the  cause  of 
W.  W.  Daniels  and  others  against  M.  W. 
Cobum  and  others;  and  another  tract  con- 
taining 39C%  acres,  which  was  devised  to 
him  by  James  Pickens,  deceased.  The  de- 
cree recites  that  the  first  two  tracts  had 
been  sold  by  proceedings  In  said  two  causes 
for  a  balance  of  purchase  money  due  there- 
on from  Pickens,  and  the  surplus  proceeds 
paid  to  Squire  Crouso,  who  was  general  re- 
ceiver of  the  court  The  other  tract  of  land 
was  decreed  to  be  sold,  subject  to  the  lien 
of  Ann  M.  Pickens  for  $2,500,  with  Interest 
thereon  from  October  1, 1887,  subject  to  said 
credit  of  $150  as  of  October  1,  1887.  This 
tract  of  land  had  been  given  to  Dever  Pick- 
ens by  his  father,  James  Pickens,  by  the 
following  testamentary  provision,  found  in 
Item  10  of  the  will:  "To  my  son,  Dever 
Pickens,  I  devise  one  tract  of  land  contain- 
ing 3C0  acres,  and  another  tract  of  land  ad- 
joining the  same,  containing  36%  acres,  con- 
taining together  390%  acres,  which  I  esti- 
mate and  value  to  him  at  the  price  of  six- 
teen thousand  dollars,  of  which  he  is  re- 
quired to  pay  to  my  executors  the  sum  of 
two  thousand  dollars,  which  I  declare  to  be 
a  lien  and  charge  on  said  land.  In  three 
equal  installments,  payable  In  one,  two,  and 
three  years  after  my  death,  which  consti- 
tute a  part  of  my  personal  estate."  The 
testator  died  January  22,  1887.  On  Jan- 
uary 27, '1887,  Susan  C.  Dent  Instituted  her 
action  at  law.  On  January  24, 1889,  she  com- 
menced this  chancery  suit  The  devises  to 
Dever  Pickens  and  others  were  made  sub- 
ject to  the  limitation  that  if  they  should 
"die  without  children  or  the  lawful  Issue 
of  such  children  living  at  the  time  of  his  or 
her  death,  or  born  within  ten  months  there- 
after, then,  in  that  case,  the  land  shall  de- 
scend to  each  of  the  surviving  children" 
of  the  testator.  In  the  decree  complained 
of  here  it  is  recited  that  Dever  Pickens  had 


two  children  still  living,  and  the  devise  to 
him  is  therein  held  to  give  him  an  estate 
In  fee  simple,  possibly  defeasible.  In  said 
396%  acres  of  land.  The  assignments  of 
error  are  that  the  court  erred  in  holding 
that  said  Dever  Pickens  was  seised  of  the 
fee-simple  title,  possibly  defeasible.  In  said 
land;  In  not  ascertaining  the  amount  due 
upon  the  trust  debt  of  Ann  M.  Pickens,  and 
decreeing  the  same  to  her  as  a  lien  upon 
said  land,  to  be  paid  before  the  plaintiff's 
debt;  in  not  ascertaining  the  amount  due 
to  the  estate  of  James  Pickens  on  account 
of  the  $2,000,  which  was  expressly  made  a 
Hen  and  charge  upon  said  land,  and  in  not 
decreeing  the  same  to  be  paid  before  the 
plaintiff's  debt;  in  not  referring  the  cause 
to  a  commissioner  to  ascertain  the  liens, 
their  amounts  and  priorities,  and  to  whom 
owing,  before  directing  a  sale;  in  decreeing 
the  sale  of  the  land  subject  to  the  trust 
Hen  in  favor  of  Ann  M.  Pickens,  without 
having  ascertained  the  Hens,  etc. 

The  only  appellant  here  is  John  D.  Pick- 
ens, executor  of  the  will  of  James  Pickens, 
deceased,  and  as  all  the  assignments  of 
error  mu6t,  therefore,  relate  to  or  depend 
upon  the  question  whether  the  estate  of 
said  James  I'lckens,  represented  by  said 
executor,  has  any  Interest  In  the  land  de- 
creed to  be  sold,  it  becomes  necessary  to 
consider  that  question  first  As  has  been 
seen,  the  testator  charged  upon  said  tract 
of  land  the  payment  of  $2,000  to  his  es- 
tate for  the  benefit  of  the  beneficiaries  of 
his  will.  It  is  Insisted  by  counsel  for  ap- 
pellee that  there  is  not  now  any  Hen  upon 
said  land  for  said  sum  of  $2,000.  One  rea- 
son assigned  for  this  Is  that  Dever  Pick- 
ens' portion  of  his  father's  estate  under  the 
will  amounted  to  from  $15,000  to  $16,000,  and 
no  reference  to  this  $2,000  Is  made  in  his 
deed  of  trust  dated  January  14,  1889,  where- 
by he  undertook  to  secure  to  bis  father's 
estate  said  sum  of  $5,000;  and  that  in  an 
ex  parte  settlement  of  the  estate  made  by 
the  executors  in  1888  said  Dever  Pickens 
was  a  creditor  of  the  estate  to  the  amount 
of  $409.17;  and  that  for  the  purposes  of  tax- 
ation the  executors  charged  themselves  In 
the  year  1887  with  $27,535,  In  1888  with 
$10,000,  and  In  1889  with  $10,000.  Prom 
these  facts  It  Is  argued  that  the  $2,000 
charged  upon  the  land  must  have  been  set- 
tled and  paid  by  said  Dever  Pickens.  The 
ex  parte  settlement  shows  that  said  Dever 
Pickens  collected  $13,134.03  as  executor,  and 
disbursed  the  sum  of  $12,81)8.29,  and  the 
commission  allowed  him  amounted  to  $644.- 
01,  which  thus  made  him  a  creditor  to  the 
extent  of  $409.17  as  aforesaid.  This  could 
hardly  be  considered  as  proof  of  the  pay- 
ment of  the  $2,000.  There  is  nothing  in  the 
evidence  to  indicate  whether  the  $2,000  was 
a  part  of  the  claims  thus  collected.  That 
settlement  was  made  In  1888.  The  testator 
died  January  22, 1887.  No  part  of  the  $2,000 
became  due  until  one  year  after  the  testa- 
tor's death.  At  the  time  said  settlement 
Digitized  by  VjOOQIC 


574 


40  80UTHEASXEBN  BEPORTBB. 


(W.  Va. 


was  made  two-thirds  of  the  money  was  not 
jot  due.  Besides  this,  John  D.  Pickens,  co- 
executor  of  Dever  Pickens,  alleges  In  his 
answer  and  testifies  that  no  part  of  said 
f2,000  has  ever  been  paid.  With  reference 
to  the  bringing  of  this  suit,  the  second  one- 
third  of  said  money  became  due  two  days 
before  the  suit  was  brought,  and  the  last 
one-third  about  a  year  afterwards.  More- 
over, It  Is  to  be  remembered  that  the  pur- 
pose of  this  suit  was  to  set  aside  the  deed 
of  trust  executed  by  Dever  Pickens  Jan- 
uary 14,  1880,  and  not  to  attack  or  Invali- 
date the  lien  created  by  the  will.  That  deed 
of  ti-ust  pretended  to  secure  $3,000  due  from 
Dever  Pickens  to  his  father's  estate  for 
"money  collected  by  him  as  such  executor, 
and  not  accounted  for."  There  is  no  pre- 
tense that  the  $2,000  was  Included  In  said 
$5,000,  and.  If  It  had  been,  the  mere  incor- 
poration of  It  Into  the  deed  of  trust  would 
not  release  the  lien  created  by  will,  nor  ren- 
der the  $2,000  charge  fraudulent  or  Invalid 
in  any  way.  The  plalntifT  filed  a  bill,  first 
amended  bill,  and  second  amended  bill,  and 
in  none  of  these  bills  is  there  any  allegation 
or  charge  that  said  $2,000  has  been  released 
or  paid  In  any  way!  The  contention,  there- 
fore, that  the  matter  of  this  $2,000  claim  Is 
res  adjudicata  Is  not  tenable.  No  issue  was 
ever  made  upon  it,  and  it  Is  not  enough  that 
It  might  have  been  set  up  in  the  same  suit 
Nothing  charged  In  the  blU  made  it  neces- 
sary for  the  executors  to  assert  said  claim 
by  way  of  defense  to  the  bllL  It  therefore 
docs  not  belong  to  that  class  of  things  which 
are  deemed  to  be  res  adjudicata  because 
they  might  have  been  litigated.  This  doc- 
trine of  res  adjudicata  is  very  fully  con- 
sidered In  the  case  of  Biern  v.  Ray,  48  W. 
Va.  — ,  38  S.  E.  530,  where  It  is  held  that 
the  mere  fact  tliat  the  suit  was  such  as 
might  have  enabled  the  parties  to  have  liti- 
gated a  certain  matter  which  was  not  in 
issue,  and  which  was  not  drawn  necessa- 
rily Into  litigation  as  a  legitimate  matter  of 
defense,  is  not  deemed  to  have  been  adjudi- 
cated. Point  1  of  the  syllabus  in  said  case 
reads  as  follows.  "A  Judgment  or  decree 
upon  the  merits  of  the  case  is  a  bar  or  es- 
toppel against  the  prosecution  of  a  second 
suit  upon  the  same  demand,  not  only  as  to 
every  matter  which  was  offered  and  re- 
ceived to  sustain  or  defeat  the  claim,  but 
also  any  other  adniissil)Ie  matter  which 
might  have  been  used  for  that  purpose." 
The  antliorlties  cited  in  that  case  show  con- 
clusively that  the  principle  is  not  so  broad 
as  is  claimed  by  counsel  for  appellee.  Mat- 
tcra  are  not  adjudicated  which  have  never 
been  pleaded,  or  which  the  party  asserting 
tlieui  was  not  bound  to  plead  in  the  former 
suit  by  way  of  dc-feiise  or  in  support  of  his 
claim  as  plnintitT.  Nor  can  any  lauguaKe 
used  in  tlie  opinion  delivered  in  this  case 
when  in  this  court  uiion  the  former  appeal 
indicating  that  the  lion  In  favor  of  Mrs.  Ann 
M.  Pickens  is  the  only  lion  prior  to  the  claim 
of   the   appellee    be   taken   to   exclude   the 


$2,000  claim,  for  the  reason  that  the  court, 
as  well  as  all  parties  to  the  suit,  was  deal- 
ing with  the  sole  question  of  the  fraudu- 
lency  of  said  deed  of  trust,  and  could  have 
decided  nothing  further  than  whether  that 
deed  of  trust  was  valid  or  Invalid.  It  was 
held  Invalid  as  to  all  the  debts  purporting: 
to  be  secured  by  It  except  that  of  Mrs.  Ann 
M.  Pickens,  and  that  Is  all  the  language  of 
the  opinion  delivered  can  be  taken  to  mean. 
It  Is  not  intended  here  to  hold  that  no  part 
of  said  $2,000  has  been  paid.  The  question 
of  payment  has  never  been  litigated,  and  Is 
therefore  open.  All  that  Is  intended  in  what 
has  been  said  upon  the  question  of  evidence 
Is  In  reply  to  the  brief  of  counsel  for  appel- 
lee, and  in  explanation  of  the  holding  that 
this  record  does  not  show  a  satisfaction  of 
said  claim  nor  release  of  the  lien  therefor. 
The  court,  therefore,  should  have  ascertain- 
ed the  amount  due  on  said  claim  to  said  es- 
tate. If  said  lien  has  never  been  dischar- 
ged by  payment,  there  are  two  Hens  upon 
the  land  prior  to  that  of  the  appellee:  First, 
the  lien  in  favor  of  the  estate  of  James 
Pickens;  and,  second,  the  lien  In  favor  of 
Ann  M.  Pickens.  The  decree  should  have 
ascertained  the  amount  due  on  said  first  two 
claims,  and  fixed  the  order  of  priority  of  all 
of  said  liens,  and  decreed  a  sale  of  the  land 
to  satisfy  all  of  them,  for  the  reason  that  at 
the  time  said  decree  was  made  the  amouuts- 
due  to  the  estate  of  James  Pickens  and  to 
Ann  M.  Pickens  had  become  due  and  pay- 
able. In  Scott  V.  Ludington,  14  W.  Va.  38", 
It  is  held  to  be  error  to  decree  a  sale  of  laud 
subject  to  prior  liens.  In  Laldley  v.  Hlnch- 
man,  8  W.  Va.  423,  It  Is  held  that:  "After 
the  debts  secured  by  the  trust  fall  due,  and 
no  sale  is  made  thereunder,  the  court  will 
Interfere  for  the  benefit  of  Judgment  liens 
younger  than  the  trust,  and  will  direct  a  sale 
of  the  land,  and  not  the  equity  of  redemption 
alone,  to  satisfy  the  debts  of  both  classes 
of  creditors."  In  Anderson  v.  Nagle,  12  W. 
Va.  98,  it  is  held  tliat,  where  there  are  twt> 
Judgment  liens,  and  one  Judgment  creditor 
brings  a  suit  to  enforce  the  lien  of  bis  Judg- 
ment, making  the  other  Judgment  creditiw  a 
party,  the  decree  should  be  for  sale  to  satisfy 
both  Judgments,  although  the  defendant 
Judgment  creditor  did  not  answer  the  bill  nor 
ask  any  sale.  A  number  of  authorities  hold 
that  it  is  error  not  to  ascertain  and  fix  the 
amounts  and  tlie  priorities  of  the  liens  upon 
land  In  decreeing  a  sale  of  It  Murdocb  v. 
Welles,  9  W.  Va.  552;  Scott  v.  Ludington, 
14  W.  Va.  3S7;  LIvesay  t.  Jarrott,  3  W.  Va. 
283;  Beard  v.  Arbuckle,  10  W.  Va.  i;j.".; 
Guano  Co.  v.  Ileatherly,  38  W.  Va.  -Md,  IS 
8.  E.  611.  There  is  a  class  of  cases  which 
hold  that  under  certain  circumstances  the 
court  may  decree  a  sale  subject  to  prior 
liens,  but  this  ease  docs  not  fall  within  that 
elnsa.  Tlius,  in  Wise  v.  Taylor,  44  W.  Va. 
Am,  20  S.  E.  KKW.  it  Is  held  that:  "Where 
the  owner  of  real  estate  h.as  executed  a  valid 
deed  of  trrst  upon  the  same  to  secure  the 
payment  of  a  loan  (which  is  evidenced  by 
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note  or  bond)  contracted  to  be  paid  In  Install- 
ments, which  have  not  yet  matured,  when 
a  creditor  obtains  a  jud«ttient  a^alnet  tbe 
grantor  in  said  trust  deed,  and  proceeds  to 
enforce  his  Judgment  lien  In  a  court  of  eq- 
uity, he  can  only  «abjeQt  the  -equity  of  re- 
demption; and  tbe  court  hns  no  power  to 
change  the  terms  and  eondlttone  of  the  deed 
of  trust  as  to  the  maturity  <it  the  loan  there- 
by secured."  See,  also.  Pack  v.  Hansbai^er, 
17  W.  Va.  314;  Snyfler  v.  Martin,  Id.  278, 
41  Am.  Rep.  670.  It  is  also  held  tliat  any 
salt  brovght  to  bere  a  conveyance  declared 
void  as  to  credltoirs,  and  subject  the  land  to 
payment  of  tlie  debts  of  such  creditors.  It  Is 
not  necessary  that  all  the  creditors  of  the 
fraudulent  grantor  or  debtor  sJiould  be  con- 
vened, and  their  debts  reported.  Core  v. 
CunnlDgham,  27  W.  Va.  207;  Blubaugh  v. 
LoomlB,  37  S.  E.  794,  48  W.  Va.  — .  It  Is 
nrged  by  counsel  for  appellee  that  the  prin- 
ciple announced  in  said  last  two  cases  ren- 
ders it  unnecessary  to  ascertain  the  liens  and 
adjust. the  priorities  thereof  upon  the  land 
involved  in  this  suit.  While  It  is  true  that 
all  the  creditors  need  not  be  coovened,  the 
record  here  shows  three  Hens  upon  the  prop- 
erty. In  the  decree  one  of  them  has  been 
entirely  ignored,  and  the  sale  is  to  be  made 
subject  to  the  second  one  by  the  terms  of 
the  decree.  There  are  eertain  provisions  in 
the  statute  which  malie  it  neccasnry  to  pro- 
ceed b)  a  suit  brought  for  the  purpose  of  en- 
forcing the  Hen  of  a  jtHlgmetnt  upon  real  es- 
tate in  a  manner  dlQerent  from  the  proce- 
dure upon  a  bill  to  set  aside  a  fraudulent  con- 
veyance. In  such  case  the  statute  requires 
a  ronvpution  of  the  creditors,  publication  of 
a  notice  to  Uenholders,  and  an  ascei'tainment 
of  wlietlier  the  rents,  issues,  and  proiits  of 
the  land  will  be  sufficient  to  discharge  the 
liens  in  Ave  yearsi  and  makes  provision  for 
the  distribution  of  tbe  proceeds  of  the  land. 
In  a  case  like  this,  some  of  these  proceed- 
ings are  unnecessary,  of  course;  but  It  does 
not  follow  that  because  they  are  unnecessary 
the  principle  of  equity  requiring  an  adjust- 
ment of  liens  and  ascertainment  of  the 
amounts  due  should  be  Ignared.  To  the  end 
that  tlie  property  may  sell  to  the  best  advan- 
tage. It  Is  necessary,  when  practicable,  to  sell 
tlic  land  to  satisfy  all  the  liens  upon  It,  so 
that  the  purchaser  may  know  what  he  is 
buying  and  what  he  Is  paying  for  it.  In  de- 
creeing a  sale  of  real  estate  the  courts  will, 
as  far  as  possible,  relieve  the  land  of  all  un- 
certainty as  to  Incumbrances,  for  the  reason 
that  such  uncertainty  is  an  impediment  to 
the  sale,  and  tends  to  a  sacrifice  of  the  prop- 
erty. There  being  no  obstruction  to  the  sale 
of  this  laud  to  satisfy  aU  the  liens  upon  it  so 
as  to  give  the  purchaser  the  land  unincum- 
bered, the  decree  of  sale  should  have  so  pro- 
vided. This  disposes  of  all  the  assignments 
of  error  except  one,  which  will  now  be  no- 
ticed. 

The  decree  of  sale  contains  the  following 
recital  resjiectinj;  the  interest  of  Berer  I'lck- 
eus  In  said  3y(y;i  of  liinil:  "And  it  furtlier 


appearing  to  the  court  from  the  record  here- 
in that  said  defendant  Dever  Piokeos,  by  the 
consummation  of  said  contract  of  marriage 
thereunder  to  the  defendant  Minnie  Coburn. 
had  issue  of  two  children,  still  living,  and 
thereby  enlarged  the  devise  of  said  James 
Pickens  to  him  of  said  39«%  acres  or  SOOf-'i 
acres  in  said  will  moitioned  into  an  estate 
In  fee  simple, 'possibly  defeaslMe,  and  whielt 
Is  liable  to  be  sold,"  etc.  It  Is  Insisted  by 
counsel  for  appellant  that  the  court  erred  in 
thus  holding  that  Dever  Pickens  is  seised 
of  an  estate  in  fee -simple  possibly  defestslble, 
In  snid  land.  Even  if  this  recital  could  be 
regarded  as  an  adjudication  of  the  question 
of  the  nature  and  extent  Of  the  estate  taken 
under  the  will.  It  Is  not  perceived  how  the 
appellant  could  be  Injured  thereby.  He 
stands  here  ma  a  creditor  only,  having  no  in- 
terest In  this  -suit  other  than  to  obtain  a  de- 
cree for  the  payment  out  of  the  proceeds  of 
the  land  of  the  claim  due  to  him  as  executor. 
There  ore  neither  parties  nor  pleadings  here 
to  authorize  tbe  court  to  determine  the  ques- 
tion so  as  to  bind  any  person  who  may  b" 
entitled  to  tbe  land  In  case  of  the  death  of 
Dever  Pickens  without  children  or  the  law- 
ful Issue  of  such  children  liviug  at  the  time 
of  bis  denth,  or  born  within  10  months  there- 
after. The  recital  is  not  STicb  as  Is  calcu- 
lated to  depreciate  the  value  of  tbe  land,  or 
to  limit  the  estatei  to  less  than  that  given 
by  tbe  will,  and  is  therefore  clearly  not  prej- 
udicial to  tbe  creditor  who  Is  interested  io 
having  the  land  bring  as  much  money  ok 
possible.  Under  such  decree  the  purchase" 
would  take  only  such  title  as  Is  vested  in 
Dever  Pickens.  The  «oart  never  warrants 
title.  Bart.  Ch.  Prac.  1189.  Bald  assign- 
ment of  error  is  therefore  not  well  taken. 

For  the  reasons  aforesaid,  so  mneh  of  the 
decree  complained  of  as  relates  to,  and  directs 
a  sale  of,  said  39(iH  acres  of  land,  and  affects 
the  liens  ttiereon  in  favor  Of  the  estate  of 
James  Pickens,  deceased,  and  Ann  M.  Pick- 
ens, must  be  reversed,  and  in  all  other  re- 
spects It  Is  affirmed;  and  this  canse  Is  re- 
manded to  the  circuit  court  of  Barbour  cotm- 
ty,  which  court  Is  directed  to  ascertain  how 
much  Is  due  and  unpaid  on  said  claim  in  fa- 
vor of  the  estate  of  James  Pickens,  deceased, 
and  on  account  of  said  debt  due  Ann  M.  Pick- 
ens, and  then  decree  a  sale  of  said  land  to 
satisfy  and  pay  off— First,  the  amoimt  ascer- 
tained to  be  due  the  estate  of  James  Pickens, 
deceased;  second,  the  amount  due  Ann  M. 
Pickens;  and,  third,  the  amount  due  the  plain- 
tiff, Susan  C.  Dent.  It  Is  suggested  in  the  pe- 
tition for  rehearing  that  the  decree  should 
hold  any  unpaid  taxes  on  the  land  to  be  the 
first  Hen  thereon  and  provide  for  the  payment 
of  such  taxes.  The  record  discloses  nothing 
as  to  taxes;  but,  if  a  claim  for  taxes  should 
be  properly  asserted  In  the  court  below,  it  is 
entitled  to  preference  over  all  others,  and 
should  be  provided  for  In  the  decree. 


DliXT,  J.,  absent. 
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BOWMAN  ▼.  DEWING  et  al.i 

<Suprenie  Court  of  Appeals  of  West  Virginia. 
Dec.  7,  1901.) 

DEMURRER     TO     EYIDENCB— RBAL     BSTATlr- 
SALB— FORFEITED  TITLE— PAY- 
MENT  OF  TAXES. 

1.  Oil  demurrer  to  evidence  tlie  role  in  this 
«tatp,  as  in  Virginia,  is  to  certify  and  consid- 
er the  whole  evidence  as  though  on  motion  to 
«et  aside  a  verdict  in  favor  of  the  demurree. 

2.  A  sale  made  in  1^^  of  a  tract  of  land  nn- 
der  a  forfeited  title,  which  does  not  include  or 
cover  such  land,  ia  void;  and  a  deed  made  \>y 
virtue  thereof  is  also  void,  and  can  vest  no 
title  iu  the  purchaser  and  those  claiming  under 
him,  except  such  title  as  may  be  In  the  state 
at  the  date  of  such  deed. 

3.  Section  3,  Acts  1811-42,  vests  any  forfeit- 
ed title  to  a  tract  of  land  in  any  person  havine 
just  title  and  claim  to  such  land,  legal  or  equi- 
table, claimed,  held,  or  derived  from  or  under 
any  grant  of  the  commonwealth  bearing  date 
previous  to  the  1st  day  of  January,  1843,  who 
shall  have  discharged  all  taxes  duly  assessed 
4nd  charged  against  him  upon  such  lands,  and 
all  taxes  that  ought  to  have  been  assessed  or 
charged  thereon  from  the  time  that  he  acqnir- 
.ed  title  thereto,  whether  legal  or  equitable. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Randolph  county; 
.Jno.  Homer  Holt,  Judge. 

Action  by  W.  W.  Bowman  against  Dew- 
ing &  Sons.  From  a  Judgment  for  defend- 
.ants,  plaintlfT  brings  error.    Affirmed. 

L.  D.  &  J.  F.  Strader  and  W.  B.  Maxwell, 
for  plaintiff  in  error.  E.  D.  Talbott  and  W. 
T.  Ice,  for  defendants  In  error. 


DENT,  J.  W.  W.  Bowman  complains  of 
a  Judgment  of  the  circuit  court  of  Randolph 
county  rendered  against  him  In  an  action 
.of  ejectment  the  2d  day  of  February,  1888, 
In  favor  of  Dewing  &  Sons,  on  a  demurrer 
by  him  to  the  evidence.  This  case  was  here 
once  before.  37  W.  Va.  117.  16  S.  E,  440. 
Since  then  two  trials  have  been  had,  both 
resulting  In  favor  of  the  defendants.  De- 
fendants questioned  the  right  of  the  plain- 
tiff to  compel  tbem  to  Join  In  bis  demurrer 
to  the  evidence,  but,  as  the  court's  ruling 
was  In  tbelr  favor,  they  have  now  no  com- 
plaint on  this  score,  unless  this  court  be  of 
the  opinion  the  demurrer  was  Improperly 
.determined.  According  to  the  holdings  of 
the  courts  of  other  states,  a  demurrer  to 
evidence  In  a  case  of  this  character,  where 
the  afflrmatire  of  the  issue  Is  with  the  plain- 
tiff, would  be  Improper;  It  being  held  that 
a  party  on  whom  rests  the  burden  of  the 
Issue  cannot  successfully  demur  to  the  evi- 
dence, as  his  own  evidence  cannot  be  consid- 
ered on  demurrer.  6  Enc.  PI.  &  Prac.  440; 
Goodman  v.  Ford.  23  Miss.  592;  Stiles  v. 
Innian.  55  Miss.  409;  Fritz  v.  Clark,  80  Ind. 
591;  Standley  v.  Insurance  Co.,  05  Ind.  254; 
Lyons  v.  Railroad  Co.,  101  Ind.  420;  PIckel 
V.  Isgrlgg  (C.  C.)  C  Fed.  676.  Such,  however, 
has  not  been  the  practice  In  this  state.  The 
rule  has  been  that  either  party  may  demur, 
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and  that  all  the  evidence  mast  be  certified 
and  considered  by  the  court,  giving  the  de- 
murree the  full  benefit  of  all  Just  inferences, 
and  disregarding  the  demurrant's  evidence 
wherein  It  conflicts  with  that  of  the  demur- 
ree. It  is  true,  this  court  held  in  the  case 
of  Bennett  v.  Perkins,  47  W.  Va.  425,  35  S. 
E.  8  (second  point  in  syllabus),  that  "either 
party  has  a  right  to  demur  to  the  evidence, 
but  the  demurrer  is  only  applicable  to  the 
evidence  of  the  party  holding  the  affirmatire 
of  the  issue."  This  Is  a  departure  in  some 
degree  from  the  former  holdings  of  this  court, 
and  is  a  rule  that  applies  where  only  the  evi- 
dence of  the  demurree  Is  considered.  In  this 
state  It  has  been  long  held  that  the  demurrer 
should  set  out  the  whole  evidence  on  both 
sides  for  the  consideration  of  the  court.  In 
most  other  states  none  but  the  evidence  de- 
murred to  Is  set  out  or  considered.  So  that 
the  plaintiff  can  never  safely  demur  to  the 
defendant's  evidence  unless  the  defendant 
admits  the  plaintiff's  case,  and  pleads  in 
bar  or  avoidance  thereof.  In  6  Enc.  PI.  & 
Prac.  444,  It  Is  said,  under  "Title  of  Excep- 
tion to  the  General  Rule,"  that:  "In  two 
states,  where  the  practice  of  inserting'  all 
the  evidence  on  both  sides  Into  the  demurrer 
obtains,  the  rule  Is  not  quite  so  broad.  The 
defendant  [demurrant]  is  considered  to  have 
waived  all  his  evidence  which  is  contradict- 
ory to  that  of  the  other  party,  all  evidence 
the  credit  of  which  is  impeached,  and  all  in- 
ferences from  his  evidence  which  do  not  nec- 
essarily flow  from  it."  The  two  states 
which  are  an  exception  to  the  rule  that  "tbe 
demurrer  is  only  applicable  to  the  evidence 
of  the  party  holding  the  affirmative  of  the  Is- 
sue" are  Virginia  and  West  Virginia.  Green 
V.  Judith,  5  Rand.  1;  Muhleman  v.  Insurance 
Co.,  6  W.  Va.  508;  Gunn  v.  Railroad  Co.,  42  W. 
Va.  676,  26  S.  E.  546,  36  B.  R.  A.  575;  Sharer 
V.  EdgeU,  48  W.  Va.  — ,  37  S.  E.  664;  Mapel  r. 
John,  42  W.  Va.  30,  24  S.  E.  608,  32  L.  R.  A. 
800,  57  Am.  St.  Rep.  839;  Talbott  v.  Railway 
Co.,  42  W.  Va.  560,  26  S.  E.  311;  Teel  v. 
Railroad  Co.  (W.  Va.)  38  S.  E.  5ia  If  the 
rule  stated  In  Bennett  v.  Perkins,  cited,  is 
to  be  adopted  in  this  state,  the  plaintlfT,  bar- 
ing the  affirmative  of  the  issue  in  an  eject- 
ment case,  cannot  demur  to  the  defendant's 
evidence  without  waiving  all  his  own  evi- 
dence, and  thus  virtually  allow  tbe  case  to 
be  decided  against  him;  for  he  must  recov- 
er on  the  strength  of  bis  own  title,  and 
without  evidence  he  has  no  title.  Tbe  prop- 
er rule  on  demurrer  to  evidence  in  this  state 
appears  to  be  that  the  court  should  consider 
the  evidence  on  both  sides  as  though  the  de- 
murrer was  a  motion  to  set  aside  the  ver- 
dict of  a  Jury  In  favor  of  the  demurree,  and. 
If  the  court  would  not  set  aside  such  verdict 
on  consideration  of  the  whole  evidence.  It 
should  overrule  the  demurrer  and  enter 
Judgment  for  the  demurree.  Lewis  v.  Rail- 
way Co.,  47  W.  Va.  656,  35  S.  E.  90S,  81  Am. 
St.  Rep.  816.  In  the  present  case  the  plain- 
tiff, considering  his  title  established  by   In- 
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disputable  evidence,  demurred  to  the  defend- 
ants' evidence  as  showing  no  sufficient  de- 
fense to  the  suit  This  was  not  because  the 
defendants  had  the  affirmative  of  the  issne, 
but  plaintlir,  having  the  affirmative,  claim- 
ed he  had  fully  established  it,  and  that 
defendant's  evidence  was  wholly  Insufficient 
to  overcome  the  same.  It  Is  necessary, 
therefore,  to  examine  the  whole  evidence, 
as  on  a  motion  to  set  aside  the  verdict  of 
the  Jury,  and  say  therefrom  whether  plain- 
tiff is  entitled  to  recover. 

The  land  sued  for  is  a  tract  of  1,195  acres 
lying  on  the  east  side  of  the  Shaver's  Fork 
of  Cheat  river,  in  Randolph  county.  The 
plaintiff  derives  his  title  from  a  deed  made 
by  David  Ootf,  commissioner,  to  Ely  Batch- 
er, dated  the  24tb  day  of  February,  1844, 
conveying  a  tract  of  1,000  acres,  supposed  to 
be  covered  or  included  In  a  grant  of  100,000 
ncres  forfeited  in  the  name  of  William  Bly. 
It  turned  out,  however.  In  proof,  and  was 
admitted,  that  the  land  in  controversy  was 
not  covered  by  the  Ely  grant,  and  was  not 
forfeited  therewith.  The  plalntitf  attempted 
to  cure  this  defect  by  showing  that  a  grant 
of  100,000  acre*  to  Wm.  Bower  and  Wm. 
Breckenrldge  in  the  year  1706,  which  includ- 
ed the  tract  in  controversy,  was  not  on  the 
assessors'  books' from  1829  to  1840,  inclusive. 
The  object  of  this  was  to  show  the  same 
was  forfeited  to  the  state,  and  by  virtue  of 
the  deed  from  OofF,  commissioner,  and  sec- 
tion 2,  Acts  1842,  was  vested  In  the  plaintiff. 
The  defendants  show,  in  response  to  this 
evidence,  that  their  title  is  derived  tbrongh 
a  grant  to  Richard  Smith,  dated  lOtb  No- 
vember, 1795,  for  31,000  acres,  covering  the 
Innd  in  controversy,  which  was  relieved  from 
the  forfeiture  by  an  act  passed  February  5, 
1S10;  that  this  tract  was  carried  on  the 
proper  land  books  In  the  name  of  Richard 
Smith  and  those  claiming  under  him  down 
to  and  including  the  year  1811,  with  the  ex- 
ception of  the  year  1816;  that  at  different 
times  it  was  assessed  as  a  tract  of  30,000, 
31.000,  33,000,  and  37,000  acres.  On  a  de- 
murrer to  evidence,  the  inference  naturally 
arises  that  it  is  the  same  tract  of  land.  Al- 
so, it  would  be  a  fair  inference  that  for  the 
year  1816  it  was  unintentionally  dropped 
from  the  land  books,  was  restored  in  1817, 
and  the  taxes  paid  as  the  law  required.  So 
at  the  time  of  the  sale  made  by  David  Gott, 
commissioner,  this  land  was  not  forfeited, 
but  was  properly  assessed  on  the  proper 
land  books.  The  deed  of  the  commissioner 
could,  therefore,  convey  no  title  thereto  to 
the  plaintiff,  for  the  state  had  none  to  con- 
vey. Twiggs  V.  Cbevallie,  4  W.  Va.  463. 
The  land  not  being  covered  by,  and  not  for- 
feited under,  the  William  Ely  patent,  the 
court  was  without  Jurisdiction  to  sell  it;  and 
Its  decree  is  void  as  to  all  persons  not  party 
thereto,  and  conid  convey  no  title,  unless  it 
be  the  title  of  the  state,  under  section  2, 
Acts  1842,  as  held  in  the  case  of  Bowman 
r.  Dewing,  cited.  There  is  one  element  that 
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it  seems  to  me  the  court  oveilooked  or  f  aUod 
to  take  into  consideration  in  that  case,  and 
tbat  Is  that  the  sale  of  David  Ooff,  commis- 
sioner, was  wholly  void,  from  the  fact  tbat 
the  land  was  not  covered  by,  rux  torfdted 
under,  the  William  Ely  grant,  and  the  court 
was  without  Jurisdiction  to  make  such  sale. 
Twiggs  V.  Ohevallle,  cited.  Section  2,  Acts 
1842,  was  not  intended  to  apply  to  void  sales. 
It  Is  in  these  words:  "And  be  it  further  en- 
acted that  in  all  cases  of  sale  under  the 
provisions  of  the  acts  above  referred  to.  If 
the  commonwealth  or  literary  fund  shall 
have  required  title  to  the  same  land  by  for- 
feiture in  different  names,  all  right,  title  and 
Interest  which  the  commonwealth  or  literary 
fund  may  have  acquired  or  shall  acquire  by 
any  forfeiture  of  the  same  shall  be  transfer- 
red to  and  vested  in  the  first  purchaser,  and 
it  shall  not  be  lawful  to  resell  the  same  for 
any  forfeiture  as  aforesaid."  The  court  of 
appeals  of  Virginia,  in  construing  this  provi- 
sion, held:  "Land  is  forfeited  to  the  com- 
monwealth under  distinct  titles.  Upon  the 
proceeding  to  have  the  land  sold  under  ei- 
ther title,  the  sale  and  conveyance  passes 
all  the  title  vested  in  the  commonwealth." 
Smith  V.  Chapman,  10  Grat.  446.  In  the 
present  case  the  land  was  not  forfeited  un- 
der the  William  Ely  title,  but  the  sale  and 
deed  were  void.  Hence  they  furnish  no  bas- 
is to  which  another  forfeited  title  covering 
the  land  could  attach.  To  make  the  act  ap- 
ply, the  land  must  be  covered  by,  and  be 
forfeited  under,  both  titles.  This  the  law 
says  in  words,— "if  the  commonwealth  or 
literary  fund  may  have  acquired  title  to  the 
same  land  by  forfeiture  in  different  names." 
And  it  nowhere  provides  that,  if  land  be  sold 
under  the  forfeiture  of  a  title  which  does  not 
cover  it,  such  sale  shall  be  valid  to  carry 
the  commonwealth's  title.  The  act  assumes 
that  the  sale  must  be  under  a  forfeited  title, 
under  which  it  is  included.  It  makes  no  pro- 
vision for  void  sales.  Admitting,  however, 
that  the  act  does  apply  to  void  sales,  still, 
the  Richard  Smith  title  being  valid  and  not 
forfeited,  section  3  of  the  same  act  vested 
in  the  holder  of  such  title  at  the  date  there- 
of the  forfeited  Bower  and  Breckenrldge  ti- 
tle. The  section  is  as  follows:  "And  be  it 
further  enacted  that  all  the  right  title  and 
interest,  which  shall  be  vested  in  the  com- 
monwealth In  any  lands  or  lots  lying  west 
of  the  Allegheny  Mountains,  by  reason  of  the 
non-payment  of  the  taxes  heretofore  due 
thereon,  or  which  may  become  due  on  or  be- 
fore the  first  day  of  January  next,  or  of  the 
failure  of  the  owner  or  owners  thereof  to 
cause  the  same  to  be  entered  on  the  books  of 
the  commissioners  of  the  proper  counties  and 
have  the  same  charged  with  taxes  according 
to  law  by  virtue  of  the  provisions  of  the 
several  acts  of  assembly  heretofore  enacted 
in  reference  to  delinquent  and  omitted  lands, 
shall  be  and  the  same  are  hereby  absolutely 
transferred  to  and  vested  in  any  person  or 
persons  (other  than  those  for  whose  default 
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the  same  may  have  been  forfeited,  their 
heirs  or  derlsees)  for  so  mucb  as  sucb  per> 
son  or  persons  may  have  Just  title  or  claim 
to,  legal  or  equitable,  claimed,  held  or  de- 
rived from  or  under  any  grant  of  the  com- 
monwealth bearing  date  previous  to  the  first 
day  of  January,  eighteen  hundred  and  forty- 
three,  who  shall  have  discharged  all  taxes, 
duly  assessed  and  charged  against  him  or 
them  on  such  lands  and  all  taxes  that  ought 
to  have  been  assessed  or  charged  thweon 
from  the  time  that  he,  she  or  they  acquired 
title  thereto,  whether  legal  or  equitable." 
Harlow.  Delinq.  &  Forf.  Lands,  66.  This  act 
was  passed  March  22,  1842,  and  took  effect 
frcin  its  passage.  The  commissioner's  sale 
was  not  made  until  November,  1812,  was  not 
confirmed  until  October  0,  1848,  and  the  deed 
was  not  executed  until  20th  February,  1844. 
Hence  the  act  left  no  title  to  invest  in  the 
purchaser,  but  bis  deed  was  void,  giving,  at 
the  most,  only  a  color  of  title,  which  never 
ripened  Into  title  by  possession  or  otherwise. 
It  appears  from  the  recitals  of  the  tax  deeds 
In  this  case  from  Crawford,  clerk,  to  Cam- 
den and  others,  that  this  land  was  carried 
on  the  assessors'  books  for  the  years  1832, 
1833,  1834,  1835,  and  1837,  both  in  the  name 
of  William  Moncure  and  Henry  Moncure  and 
David  Doyl,  being,  plainly,  a  double  assess- 
ment thereof;  that  it  was  returned  delin- 
quent for  the  nonpayment  of  the  taxes  for 
said  years  in  the  name  of  David  Doyl,  and 
on  the  27th  day  of  October,  1840,  was  sold 
by  the  sherlfT,  and  purchased  for  the  com- 
monwealth. The  taxes  for  the  assessment 
In  the  name  of  the  Moncnres  appear  to  have 
been  paid  op  to  and  Including  the  year  of 
1841,  and  covering  the  date  of  the  act  afore- 
said. For  the  years  1S42,  1848,  and  1844,  it 
was  returned  delinquent  In  the  name  of 
Henry  W.  Moncure,  and  In  1845  purchased 
for  the  commonwealth.  Neither  of  these 
were  forfeitures  for  nonassesement,  but  pur- 
chases made  by  the  commonwealth.  The  ti- 
tle thereby  acquired  could  not  possibly  vest 
In  the  plaintiff  by  virtue  of  the  Ooff  deed, 
for  section  2,  Act  March,  1842,  only  applies 
to  title  by  forfeiture,  and  not  by  delinquency 
and  purchase.  The  commonwealth  sold  the 
land  for  this  delinquency,  and  it  was  pur- 
chased by  Camden,  Hoffman,  and  Arnold  un- 
der tbe  delinquency,  both  in  the  name  of 
Doyl  and  Moncure.  Camden,  Hoffman,  and 
Arnold  conveyed  the  land  to  J.  H.  Arbogast, 
who  was  thereafter  assessed  with  taxes 
thereon.  In  the  years  1868  and  1869  It  was 
off  the  land  books,  but  was  redeemed  by  Ar- 
bogast by  tbe  payment  of  tbe  taxes  due 
thereon,  and  It  was  replaced  on  tbe  land 
books.  Thereafter  it  was  regularly  assess- 
ed, and  presumably  the  taxes  have  been  paid 
to  the  present  time.  Plaintiff  having  shown 
nothing  In  evidence  but  a  bare  color  of  title 
by  deed  under  a  decree  founded  <m  a  false 
report,  and  possibly  good  only  as  to  such 
tlUe  as  may  have  vested  in  the  state  at  that 
time,  and  tbe  defendants  having  shown  a 


I  better  tilie  tbe  court  committed  no  error  In 
overruling  the  demurrer  to  tbe  evidence. 
Tbe  Judgment  is  affirmed. 


KOELZ  V.  BRINKMAN.t 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  23,  1901.) 

PARTNERSHIP— SETTLEMENT    OF    ACCOUNTS- 
PROBITB. 

1.  In  the  settlement  of  the  aceoants  of  a 
solvent  copartnership  on  dlssolntion,  the  com- 
missioner, before  undertaking  to  ascertain  the 
net  assets  and  profits  and  distribate  the  same, 
should  find  the  trae  state  of  the  accounts  be- 
tween tbe  firm  and  each  of  its  members  aa  sep- 
arate and  distinct  setUementa,  aftar  which 
sums  due  the  firm  from  its  individual  mem- 
bers, however  incnrred,  are  to  be  treated  as 
assets,  and  sums  due  from  the  flnu  to  ita  mem- 
bers as  liabilities. 

2.  In  such  case,  baying  so  settled  the  ac- 
counts between  the  firm  and  its  members,  the 
net  assets  diould  then  be  ascertained  by  de- 
ducting from  the  total  assets  the  total  liabili- 
ties, after  which  tbe  total  capital  contributed 
by  the  members  of  the  firm  should  be  deduct- 
ed, and  the  remainder  divided  as  profits,  ac- 
cording to  the  agreement  of  tbe  parties. 

3.  In  ascertolniug  the  stata-  of  the  accounts 
between  the  partners,  where  the  firm  is  com- 
posed of  but  two  members,  and  one  has  taken 
all  the  assets  and  assumed  the  payment  of  all 
the  debts,  each  should  be  credited  with  what 
the  firm  owes  him,  if  anything,  with  what  he 
has  assumed  to  pay  for  the  firm,  if  anything, 
with  his  capital  contributed,  and  with  his  share 
of  the  profits,  and  then  diarged  with  what  he 
owes  the  firm,  if  anything,  and  with  whatever 
assets  of  the  firm  he  has  taken  by  the  dissolu- 
tion agreement,  if  any.  Tbe  balance  then 
struck  will  show  what  Is  do*  to  and  from  the 
copartners,  respectively. 

(Syllabus  by  tbe  Court.) 

Appeal  from  circuit  court,  Taylor  county; 
John  H.  Holt,  Judge. 

Action  by  Bmest  W.  Koela  against  George 
Brinkman.  Decree  for  plaiBtiS,  and  defend- 
ant appeals.    RevM«ed. 

WiUlam  R.  D.  Dent,  John  Hecbmer,  and 
Campbell,  Holt  &  Campbell,  for  appellant. 
Davis  &  Davis  and  B.  F.  Bailey,  for  appel- 
lee. 

POFFENBARGER,  J.  Prlwr  to  May  1, 
1874,  George  Brlnkman  bad  be&i  engaged  in 
the  mercantile  business  ia  tbe  town  of  Graf- 
ton, in  this  state,  and  E.  W.  Koelz  bad  for 
some  years  been  employed  aa  clerk  in  his 
store.  Ou  said  date,  Briakmau  and  Koelz 
formed  a  copartnership,  which,  under  tbe 
uame  of  George  Brinkman  &  Co.,  coatiuued 
the  business  until  March  1,  ISdl.  At  tbe 
time  of  the  formatlw  of  this  coptu'taership 
tbe  stock  of  goods  owaed  by  Brinkman  in- 
voiced $6,9o9.18.  At  that  time  Briukman 
owed  Koclz  about  $950  on  accoiont  of  his 
wages,  which,  together  with  cash,  auiountiug 
to  $207.90,  Koelz  put  lato  the  bualuess  as 
his  contribution  to  tbe  capital  of  the  flxm. 
That  Is  all  Koclz  ever  advanced  or  put  Into 
tbe  business.    In  addition  to  the  stock  of 
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ETOods,  Brlnkman  tnrned  orer  to  the  firm  as 
an  adrancejDaent  at  the  time  of  the  formation 
of  the  coiiartnershlp  accounts  due  him 
amounting  to  about  $2,200,  which  appear  to 
hare  been  collected  and  used  by  the  fina. 
The  building  In  which  the  business  was  car- 
ried on  belonged  to  Brlnkman,  and  be  char- 
ged the  firm  r«it,  which,  starting  at  5300  a 
year,  was  increased,  from  time  to  time,  as 
the  business  grew,  and  more  room  was  need- 
ed, until  at  tli«  time  of  the  dissolution  it 
stood  at  $720.  Brlnkman  also  boarded  two 
of  the  clerics  for  a  considerable  portion  of 
the  time  at  the  rate  of  $15  each  per  month. 
He  also  had  some  of  his  sons  working  in  the 
store  as  clerks,  and  he,  being  entitled  to  their 
earnings,  charged  the  firm  with  their  wages, 
lie  seems  to  have  bad  a  great  deal  of  indi- 
Tldual  business  and  property.  Many  of  ttis 
collections  due  to  him  privately  were  depo.s- 
Ited  in  the  bank  to  the  credit  of  the  firm. 
Such  deposits  were  also  made  of  Ills  rents 
for  real  estate  owned  by  lilm,  dividends  on 
bunk  stock:,  and  various  other  accounts. 
These  funds,  while  so  deposited  to  the  credit 
of  tiie  firm,  were  used  in  the  copartnership 
business.  At  the  same  time  Brlnkman  drew 
npou  these  funds  for  his  individual  purposes 
as  he  needed  money.  Counting  the  clerk 
hire  and  boarding  of  clerks  and  the  rent  of 
Itis  building  and  money  in  various  amounts 
from  various  sources  which  went  Into  the 
bands  of  the  firm  as  advancements,  be  fixes 
the  amount  so  advanced,  in  a  statement  filed 
with  bis  answer,  at  the  sum  of  $79,962.17, 
and  tbe  amount  withdrawn  by  bim  for  vari- 
ous purposes,  including  bis  account  on  the 
books  of  the  firm,  at  $^9,703.17.  Koels  re- 
ceived from  the  firm  in  various  ways  during 
the  existence  of  the  copartnership  $13,069.50. 
Ttie  firm  was  dissolved  by  mutual  consent  on 
tlie  Ist  day  of  March,  1S94,  Brlnlunan  talcing 
all  tiie  assets  and  assuming  the  payment  of 
the  bills,  and,  after  several  unsuccessful  ef- 
forts'to  settle,  Koelz,  in  the  year  of  1894, 
filed  his  bill  in  equity  in  the  circuit  court  of 
Taylor  coimty  praying  a  settlement  of  the 
copartDei-shlp  business.  Brlnkman  promptly 
appeared,  and  filed  his  answer,  admitting  the 
copartnership  and  dissolution  thereof,  and 
that  by  the  contract,  which  was  verbal,  they 
were  to  share  equally  in  the  profits  and  loss- 
es of  the  business,  and  likewise  praying  a 
settlement  of  the  partnership  business.  Tlie 
cause  was  referred  to  J.  G.  St.  Clair,  com- 
missioner, to  audit,  state,  and  settle  the  part- 
nership accounts.  The  commissioner,  after 
csnmlBing  the  books  and  taking  the  testi- 
mony of  Brlnkman,  made  up  Iiis  report, 
liased  largely  up«n  the  receipts  and  expeudi- 
tm-es  of  the  firm  during  the  existence  of  the 
copartnership,  and  found  that  there  was  due 
the  plaintiff  on  account  of  profit  and  stock 
the  sum  of  $2,987.45.  lie  found  the  total 
receipts  to  be  $71C,307.55  and  the  expendi- 
tures $U72.2o3,  and  struck  a  balance  of  $44.- 
054.55.  He  then  found  that  Brlnkman  had 
put  into  the  business  in  all  the  ways  herein- 


before noted  $79,9G2J7,  and  had  tt^en  out 
$09,094.17,  leaving  the  firm  indebted  to  him 
$20,208.  This  he  deducted  from  the  balance 
struck  by  lilm  of  $44,054.55,  leaving  $23.- 
780.55  to  the  credit  of  the  firm.  From  this 
he  deducted  the  $13,008.08  which  had  been 
taken  out  of  the  firm  by  Kaeiz,  leaving  a  bal- 
ance In  favor  of  the  firm  of  $10,717.45.  Tbe 
stock  on  lumd  at  the  time  of  tlie  dissolution 
invoiced  $7,348.52,  which  was  taken  by 
Brlnkman,  wiio  continued  the  business  after 
tbe  retirement  of  Koelz,  and  tills  sum  the 
commissioner  deducted  from  said  sum  of 
$10,717.47,  leaving  $3,308.95  to  be  divided 
into  two  equal  parts,  giving  to  Koelz  $1,- 
684.47.  To  this  he  added  $1,214.98,  the 
amount  Koelz  bad  (ffiginaliy  put  into  tlie 
buslaess,  and  $88,  one-half  of  tbe  excess  of 
stock,  making  $2,997.45  as  the  amount  oC 
profits  and  stock  due  Koelz.  He  th^i  found 
that  at  the  time  ot  the  dissolution  the  fina 
bad  good  accounts  amounting  to  $3,050S)0, 
and  owed  $2,599.20.  Finding  the  difference 
between  these  amounts  to  be  $451.70,  be  gave 
Koelz  credit  for  one-half  of  that  difference, 
$225.85,  which  be  added  to  tbe  $2,987.41,  and 
reported  that  there  was  due  to  Koelz  from 
Brlnkman  $3,213.26  upon  a  final  settlement 
of  the  partnership  tMisiness.  He  also  found 
that  the  firm  held  worthless  accounts 
amounting  to  $5,510.52  at  tbe  time  of  tbe  dis- 
solution. Brlnlunan,  in  bis  deposition  re- 
turned with  said  r^iart,  says  said  firm  also 
Iiad  $700  In  cash  at  tlie  time  of  tbe  dissala- 
tion.  Brlnkman  filed  sevu-al  exceptions  to 
tbe  report,  and  It  was  recommitted  to  tbe 
same  commissioner,  who,  In  December,  189S. 
made  his  second  report,  in  which  be  shows 
that  no  new  evidence  bad  been  taken,  and 
that  he  saw  no  reason  for  changing  his  orig- 
inal report,  and  at  November  roles,  1895,  the 
plaintiff  filed  an  amended  bill,  a  motion  to 
dismiss  which  was  overruled,  and  tbe  cause 
was  again  referred  to  tlte  same  cDmmission- 
er.  The  amended  bin  ciutrges  that  Brink- 
man  controlled  tbe  financial  Interests  of  tbe 
firm;  had  failed  and  refused  to  make  any 
settlement  with  the  plalntlfFj  bad  caused  an 
inventory  of  tbe  stock  to  be  made  and  a 
notice  of  the  dissolution  to  Ix  published 
without  the  co-operation  of  tbe  plaintiff 
therein;  bad  withdrawn  wrongfully  and  Im* 
propei-ly  $75,000  or  $100,000  of  partnership 
funds  in  excess  of  his  rightful  share,  and  ap- 
propriated them  to  bis  own  use;  bad,  with- 
out the  knowledge  of  the  piaintlfi*,  withdrawn 
$18,000  or  $20,000  of  partnership  funds,  and 
Invested  it  in  real  estate,  which  bad  in- 
creased in  value  until  w^rth  $40,000,  taking 
tbe  conveyance  In  his  own  name;  bad  kept 
tbe  plaintiff  in  Ignoranoe  of  his  rights  and  of 
tbe  financial  condition  of  the  firm;  and  had 
been  guilty  of  other  transactions  which  were 
in  fraud  of  the  plaUitiff's  rights.  Other  al- 
legations of  the  tiUl  denied  some  and  admit- 
ted others  of  the  facts  hereinbefore  set  out. 
Brlnkman  filed  an  answer  to  the  amended 
bill,  denybig  all  fraudulent  and  Improper  co»> 
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dnct  on  bis  part,  and  alleging  bis  title  to  tbe 
credits  and  method  of  adjustment  and  set- 
tlement contended  for  by  him.  In  his  third 
report  the  commissioner  found  the  same  ex- 
cess of  receipts  over  disbursements,  |44,- 
050.55.  He  found  two  errors  In  tbe  account 
of  $17,140.88  against  Brinkman  on  tbe  books 
of  tbe  firm.  One  of  these  v/blb  $1,140.82  and 
the  other  $833.96,  thus  reducing  this  ac- 
count to  |15,39tS.97.  He  found  the  assets  of 
the  Arm  to  be  $44,375.09,  composed  of  tbe 
accoimt  against  Brinkman,  $15,396.97,  tbe 
account  against  Koelz,  $13,069.08,  tbe  stock 
they  owned,  $7,348.52,  the  good  accounts, 
$3,050,  and  the  imcollectible  accounts,  $5,- 
510.52.  He  found  the  liabilities  of  tbe  firm 
to  be  $9,803,  composed  of  its  indebtedness, 
$2,599.20,  Koelz's  original  contribution,  $1,- 
244.94,  and  Brlnkman's  original  contribution, 
$5,059.18.  Then  combining  the  original  stock, 
$7,201.12,  the  uncollectible  accounts,  $5.- 
610.52,  and  the  firm's  Indebtedness,  $2,599.20, 
he  bad  a  total  Indebtedness  of  $15,313.84, 
which  he  deducted  from  what  be  calls  the 
"assets,"  $44,375.09,  leaving  a  remainder  of 
$29,061.26,  which  he  divided  as  profits,  as- 
signing to  Koelz  and  Brinkman  each  $14,- 
630.62  on  that  account  Adding  to  tbte 
Koclz'8  original  contribution  of  $1,244.94, 
the  amount  to  which  be  was  entitled  was 
found  to  be  $15,775.50,  less  the  $13,069.u8  he 
bad  received,  making  tbe  amount  due  him 
from  Brinkman  $2,706.49.  Adding  to  the 
$14,530.62  Brlnkman's  original  contribution 
Of  $5,959.18,  making  $20,489.80,  he  deducted 
this  sum  from  $23,196.29,  tbe  total  amount 
received  by  Brinkman  from  the  firm  after 
deducting  from  it  the  firm's  Indebtedness 
which  he  had  assumed.  In  this  way  he 
found  the  same  result,  $2,706.49.  He  also 
reports  the  following  facts  found  by  him: 
Receipts  of  the  firm,  as  shown  by  tbe  books, 
$719,122.31;  disbursements,  shown  by  tbe 
same  books,  $309,069.77.  In  books  IX  and 
2X  none  of  tbe  disbursements  made  on  ac- 
count of  tbe  business  through  the  bank  are 
entered.  In  books  3X,  4X,  and  5X  tbe  dis- 
bursements made  at  the  store  and  at  the 
bank  are  entered.  The  amounts  found  In 
books  3X,  4X,  and  5X  to  have  been  paid 
through  the  bank  aggregate  $189,313.10. 
Cash  paid  out  over  tbe  counter  at  the  store. 
$119,756.07.  found  by  deducting  the  $189,- 
313.10  from  the  $309,009.77,  the  entire 
amount  of  cash  shown  by  the  books  to  have 
been  disbursed.  Cash  that  should  have 
gone  to  the  bank  from  the  store,  $599,365.64, 
found  by  deducting  the  $119,756.67  from  tbe 
total  amount  of  cash  shown  by  the  books  to 
have  been  received  at  the  store.  Total 
amount  of  deposits  In  the  bank  shown  by 
tlie  bank  books  $657,530.82,  being  $58,165.18 
more  than  was  or  should  have  been  deposited 
from  the  store.  Total  receipts  of  the  firm 
over  all  sources,  $777,287.49;  total  disburse- 
ments at  bank  and  store,  $776,741.59;  bal- 
ance In  cash  as  of  tbe  date  of  dissolution, 
$545.90.    Cash  balance  shown  by  tabulation 


of  bank  books  made  by  commissioner, 
$546.90.  Withdrawn  by  Brinkman  In  grocer- 
ies, money,  etc.,  $59,694.17.  Paid  for  Brink- 
man  taxes,  $2,282.48,  and  an  item  designated 
"Masonic  Matter,"  $1,937,  not  charged  in  his 
account  Amount  advanced  by  Brinkman  in 
addition  to  tbe  original  capital  put  In  by  him. 
$74,002.99.  Amount  included  in  said  $74,- 
002.99  for  clerk  hire  and  board  of  clei^s, 
$16,415;  storeroom  rent  $11,611.55;  proceeds 
of  sales  of  real  estate,  $3,600;  bank  stock 
dividends  and  salaries  as  director,  $2,252; 
miscellaneous  items,  which  Brinkman  saya 
are  not  included  In  cash  receipts,  $1,634.41,— 
making  a  total  of  $35,512.96.  Having  made 
these  findings,  tbe  commissioner  made  a  sec- 
ond statement,  based  upon  the  total  firm  as- 
sets, $44,375.09,  upon  the  assumption  that  tbe 
$1.S,069.08  charged  to  Koelz  on  the  books 
should  not  be  deducted  from  the  finding  In 
tbe  first  statement  In  this  way  be  shows 
Koelz  to  be  entitled  to  $15,775.56.  He  makes 
a  third  statement,  which,  if  correct  would 
make  a  balance  due  Koelz  from  Brinkman  of 
$28,S18.27V&.  This  he  accomplished  by  add- 
ing cash  receipts  as  pa:  Exhibit  Z,  $716,- 
307.50,  advancements  of  Brinkman  not  in- 
cluded in  cash  receipts,  $36,512.96,  stock  of 
goods,  $7,348.52,  cash  in  hand,  $706,  bills  re- 
ceivable from  Brlnkman's  account  $1,539.33. 
Brlnkman's  account  due  the  firm,  $61,918.87. 
and  Koelz's  account  $13,069.50,— making 
$8.36,402.68,  caUed  total  assets,— and  deduct- 
ing from  that  $756,057.01,  the  total  Uablll- 
ties,  composed  of  tbe  following  items:  Ex- 
pense account  as  per  books,  $672,252.70,  bills 
payable,  $2,599.20,  Brlnkman's  advancement, 
$74,002.09,  and  capital  stock,  $7,202.99.  This 
left  a  balance  of  $80,345.67,  which  the  com- ' 
missloner  divides,  and  from  the  one-half  de- 
ducts Koelz's  account,  and  to  the  remainder 
adds  Koelz's  original  contribution  to  the 
capital,  $1,214.94;  thus  making  the  amount 
due  blm  $28,318.27.  He  makes  a  fourth 
statement  on  the  same  basis,  and  arrives  at 
the  same  result  He  makes  a  flftb  state- 
ment, taking  as  a  basis  the  balance  due 
Brinkman,  assuming  that  he  has  advanced 
the  firm  $74,002.99  in  addition  to  his  ori^al 
contribution,  and  has  withdrawn  $61,918.87. 
and  therefore  is  the  creditor  of  the  firm  to 
tbe  extent  of  $12,084.12.  Then,  assumbig 
that  Brinkman  has  withdrawn  from  the  firm 
the  $35,512.96  for  store  rent,  clerk  hire,  bank 
stock  dividends,  etc.,  and  should  pay  the 
firm  one-half  of  said  amount  $17,756.48,  he 
deducts  from  that  Koelzs  account,  which 
leaves  a  remainder  of  $4,686.98,  which  he 
says  Brinkman  would  owe  the  firm  in  excess 
of  what  is  due  it  from  Koelz.  Then  finding 
the  firm  has  on  hand  In  cash  and  its  orig- 
inal Investment  of  capital  $6,744.15  in  excess 
of  the  outstanding  debts,  he  gives  one-half 
of  that,  $3,372.07,  to  Koelz.  Adding  to  this 
last  amonnt  Koelz's  original  contribution. 
$1,214.09,  and  the  one-half  of  the  $74,686.98 
due  from  Brinkman  hi  excess  of  what  Koelz 
owes,  $2,343.49,  he  makes  the  amount  due 
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Koelz  16,930.50.  The  commissioner  appeods 
to  his  report  Tables  A,  B,  C,  D,  B,  and  F, 
covering  more  than  30  pages  of  the  record, 
and  another  paper,  called  "Exhibit  Z,"  cover- 
ing about  86  pages  of  the  record.  Table  A 
gives  the  receipts  at  the  store,  taken  from 
the  books;  table  B  the  disbursements  found 
from  the  bank  books  and  the  store  books  3X, 
4X,  and  5X.  Table  C  is  a  tabulation  made 
from  the  bank  books.  Table  D  shows  the 
disbursements  as  taken  from  all  the  firm 
l>ooks,  and  table  E  the  disbursements  taken 
from  the  bank  books  not  Included  in  the  firm 
books  kept  at  the  store.  Table  F  is  a  state- 
ment summarizing  the  receipts  as  taken  from 
the  books  at  the  store.  Exhibit  Z  is  a  com- 
pilation of  matter  taken  from  the  books  of 
the  firm,  In  'which  the  account  between 
Brinkman  and  the  firm  is  itemized,  and  also 
between  Koelz  and  the  firm;  and  the  cash 
and  expense  account  are  set  out,  and  the  re- 
ceipts and  disbursements  given.  The  depo- 
sitions of  both  Koelz  and  Brinkman-,  as  well 
as  those  of  other  witnesses,  were  taken,  and 
all  were  returned  with  the  report.  During 
the  execution  of  the  order  of  reference  the 
plaintiff  propounded  a  number  of  interroga- 
tories to  the  defendant,  and  these,  with  the 
answers  thereto  and  exceptions  of  the  plain- 
tliY  to  the  answei'S,  were  also  returned  with 
the  report. 

At  the  Instance  of  the  plaintiff.  Dr.  E.  M. 
Turner  made  a  special  report,  which  was 
filed  with  Commissioner  St.  Clair,  but  the 
latter  did  not  approve  said  report,  although 
it  was  returned  with  his  report  To  the 
report  of  Commissioner  St.  Clair  both  plain- 
tiff and  defendant  excepted,  "but  the  court, 
without  passing  upon  said  reports  and  the 
various  exceptions  thereto,  being  of  opinion 
that  there  should  be  a  fall  and  definite  set- 
tlement of  the  Individual  account  of  George 
Brinkman  with  the  firm  of  Bi-inkman  &  Co. 
l>efore  the  court  passes  upon  the  various 
matters  of  said  reports  and  special  report 
filed  as  aforesaid,"  referred  the  cause  to 
Special  Commissioner  J.  N.  McMuUen  to  set- 
tle and  adjust  the  individual  account  of 
Brinkman  with  the  firm  and  the  account  of 
Koelz  with  the  firm.  Commissioner  McMuI- 
len  found  that  there  was  due  Koelz  from 
Brinkman  the  sum  of  $18,223.18.  In  this 
report  the  total  receipts,  including  the  mon- 
ey paid  out  at  the  store  and  into  the  banks 
to  the  credit  of  the  firm  by  Brinkman.  his 
rents,  dividends,  salary  as  bank  director, 
and  other  funds,  were  ascertained  to  be 
$732,270.57.  The  amount  of  actual  money 
thus  turned  in  by  Brinkman  was  fixed  at 
$44,807.95,  leaving  for  clerk  hire,  rents  of 
store  building,  board  of  clerks,  and  other 
charges  of  Brinkman  againsst  the  Hrm, 
which  were  not  cash  payments  by  him,  $29.- 
195.  The  total  of  disbursements  was  found 
to  amount  to  $072,253.  The  amount  ascer- 
tained to  have  been  withdrawn  by  Brink- 
man  from  the  firm.  Including  his  store  a:'- 
count  and  cash  withdrawals,  was  found  to 


be  $50,094.17.  The  other  items  entering  into 
the  statement  and  calculation  by  which  the 
commissioner  reached  his  conclusion  were 
the  same  as  found  by  Commissioner  St. 
Clair.  Said  statement  and  calculation  are 
as  follows: 

Statement  No.  4. 

Showing  amount  of  assets  of  the  firm  of  Geo. 
Brinkman  &  Co.  at  the  time  of  dissolution  of 
the  firm,  March  1st,  1891,  not  including  solvent 
accounts  due  the  firm : 
By    total    am't   cash   receipts,    itatemeot 

No.  1  |7S2,276  BT 

By  am't  ot  Geo.    Brlnkman's   store  acct. 

and  cash  wltbdrawals  as  per  acct.   filed 

with  his  answer  to  original  bill 69,894  IT 

B7  am't  added  on  acct.  ot  taxes 2,ZS3  4S 

By  am't  addnd  on  acct.  Masonic  matters..       1,937  00 

By  am't  o{  E.  W.  Koelz's  acct 1S,0«9  SO 

By  am't  ot  Invoice  ot  stock  ot  goods 7,34S  62 

By  am't  bills  receivable 1,539  33 

Contra. 

To  am't  ot  erroneous  charge  In 
the  acct.  against  Brinkman, 
check  IH |    1,140  81 

To  am't  due  Brinkman,  survivor 
of  Brinkman  and   Nuzum 863  9< 

To  am't  of  cash  advancements 
made  by  Brinkman,  statement 
No.    1 44,807  t» 

To  am't  due  Brinkman  for  clerk 
hire,  store  rent,  etc.,  (74,002.- 
99,   less  844,807.99 29,196  00 

To  am't  ot  expenditures,  cash, 
see   statement  No.   1 672,2r>3  00 

To  am't  bills  payable 2,599  20 

To  am't  over  liabilities.  Includ- 
ing the  Input  capital 67,297  60 

8818,147  i>7  $818,147  (T 

Statement  No.  5. 

Showing  a  settlement  of  the  acct.  of  Geo. 
Brinkman  with  the  other  partner  of  the  firm 
of  Brinkman  &  Co.,  making  a  distribution  of 
the  input  capital  and  the  profits  of  the  busi- 
ness of  Brinkman  &  Co.,  said  Geo.  Brinkman 
having  retained  all  the  assets  of  said  firm  and 
assumed  its  liabilities : 
By  am't  assets.  Including  Koelz's  account 

and  input  capital 867.297  W 

To  am't  ot  his  input  capital t  6,967  18 

To  am't  ot  his  share  of  the  profits  30,047  74 
To  am't  ot  Koelz's  acct.  deducted  13,069  60 
To    am't    in    the    hands    ot    Geo. 

Brinkman   belonging    to   E.    W. 

Koelz    18,223  18 

867,297  60  867,297  60 

Statement  No.  6. 
Showing  a  settlement  of  the  acct.  of  E.  W. 
Koelz  with  the  other  partner  of  the  firm  of 
Brinkman  &  Co.,  making  a  distribution  of  the 
input  capital  and  the  profits  of  the  business  of 
Brinkman  &  Co.,  E.  W.  Koelz  having  allowed 
Geo.  Brinkman  to  pay  out  money  of  the  receipts 
of  the  firm  and  to  retain  all  its  assets  at  time 
of  dissolution : 

By  am't  of  his  share  of  profits 830,047  74 

By  am't  of  his  Input  capital 1,244  84 

By  am't  of  his  acct 813.069  50 

By  am't  due  htm  to  balance 18,223  18 

831,292  68  831,292  6S 

It  will  be  noticed  that  the  principal  dif- 
ference between  the  report  of  McMullen  and 
that  of  St.  dair  is  in  the  total  amounts  of 
cash  receipts  and  disbursements  given  by 
them.  St  Clair  found  the  total  cash  re- 
ceipts at  the  store  to  be  $719,122.31,  and  the 
total  cash  receipts  of  the  firm  from  all 
sources  $777,287.49;  the  difference.  $58,165.- 
18,  having  been  deposited  In  the  banks  In 
the  name  of  the  firm,  but  not  entered  on  the 
books  of  the  firm.    McMullen  finds  the  total 
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caah  recefpts  to  be  $732,276.57.  This  amount 
Is  considerably  Jn  excess  of  the  cash  re- 
ceipts nt  the  store  as  foand  by  St  Clair,  and 
about  $45,000  less  than  the  receipts  from 
an  sources  as  found  by  St  Clair.  St  Clair 
ascertained  the  receipts  at  the  store  from 
the  books,  and  set  them  out  In  table  A  by 
iitoiitlily  and  osBisai  periods  during  the  ex- 
istence of  the  copartnership.  Finding  that 
the  bank  books  showed  deposits  in  excess 
of  the  amoHAt  thus  fouad,  he  added  the  ex- 
cess, and  thus  arrived  at  the  total  receipts. 
McMulleo,  in  ascertaining  the  total  receipts, 
dirided  the  copartnership  into  two  periods, 
—tlie  flrst  beginning  May  1,  1874,'  and  end- 
ing April  30.  1887;  and  the  other  beginning 
May  1,  1887,  and  ending  with  the  dissolu- 
tion, March  1,  1894.  The  reason  for  this  is 
that  during  the  first  period  Koels  had  charge 
of  the  books,  and  during  the  latter  period 
Brinkioan  kept  tlte  books,  although  the  evi- 
dence shows  that  both  of  them  had  access 
to  the  books  at  aB  times.  Koelz,  however, 
did  the  principal  part  of  the  bookkeeping 
flaring  the  first  period,  and  Brlnkman  dur- 
ing the  latter.  For  the  first  period  McMul- 
len  prepared  a  statement  showing  the  month- 
ly and  annual  receipts.  It  contains  two  col- 
umns, oae  of  which  is  headed  "Cash  Paid 
at  Store,"  and  the  other  "Cash  Deposited," 
and  he  says  it  Is  made  up  by  comparison  of 
tlie  books  kept  at  the  store  and  the  bank 
books  covering  said  first  period.  He  thus 
finds  the  aaaount  deposited  was  $405,755.14 
and  the  amooDt  paid  out  at  the  stors  $81,- 
551.37.  making  a  total  of  $487,306.51  for  said 
first  period,  which  he  calls  "total  cash  re- 
ceipts to  May  1,  1887."  For  the  second  pe- 
riod he  uses  the  figures  and  the  same 
amounts  ttaat  were  used  by  St  Clalr,  except 
that  he  makes  no  allowance  for  money  paid 
out  at  the  store,  and  finds  the  total  receipts 
for  that  period  to  be  $244,970.06.  There  Is 
a  vast  difference  also  between  the  disburse- 
ments as  found  by  the  commissioners.  Mc- 
Mullen  finds  that  during  said  first  period 
$81,561.37  was  paid  out  at  the  store,  but  he 
makes  no  statement  as  to  how  much  was 
thus  paid  out  during  the  second  period.  He 
obtained  that  fact  for  the  first  period  to  en- 
aUe  him  to  determine  the  whole  amount  of 
cash  received  during  that  period,  and  for  no 
other  purpose,  for  be  made  no  other  nse  of 
it  In  ascertaining  the  whole  amount  dis- 
bursed he  Ignored  the  division  into  periods. 
The  reason  assigned  seems  to  be  this  (taken 
from  his  report):  "Having  determined  the 
amount  of  cash  receipts,  the  commissioner 
has  held  George  Brlnkman  responsible  for 
same,  as  it  appears  from  the  evidence  that 
all  the  checks,  etc.,  were  under  his  control, 
and  most  of  them  were  issued  by  bim;  and 
there  being  no  dispute  as  to  the  amount  paid 
over  the  counter  prior  to  May  1,  1887,  the 
commissioner  having  detemitned  that  George 
Brinkman  should  account  for  the  cash  re- 
ceipts other  than  cash  paid  over  the  coun- 
ter. It  then  became  necessary  to  ascertain 


what  became  of  said  $732,276.57."  He  then 
takes  the  total  expenditures  or  disbursements 
as  given  In  Exhibit  Z,  prepared  by  Brink- 
man,  and  filed  with  St  Glair's  report  $672.- 
253,  from  bis  total  receipts,  thus  finding  a 
balance  of  $60,023.57,  which  he  calls  **re- 
ceipts  in  the  bands  of  George  Brinkman;  in- 
cluding sums  of  money  which  he  put  into 
the  business  out  of  his  own  funds.  The 
pert  of  Exhibit  Z  from  which  this  total  of 
disbursements  was  taken  is  headed  "Keca- 
pltulation  of  General  Business,"  and  gives 
the  annual  receipts  and  expenses,  making 
the  total  receipts  $716,307.55,  and  total  ex- 
penses $672,253.00,  and  making  the  balance 
$44,054.55.  St  Clalr  found  the  total  dis- 
bursements to  be  $776,741.59.  He  found  this 
by  ascertaining  that  during  the  whole  periixl 
$656,984.92  had  been  disbursed  through  the 
bank  and  $119,756.67  paid  out  at  the  store 
over  the  counter.  He  says  none  of  the  dis- 
bursements made  through  the  bank  are 
found  In  books  IX  and  2X,  but  the  other 
three  books  contain  the  disbursements  in 
both  ways.  He  say^  the  disbursements 
shown  by  the  books  amount  to  $309,069.77. 
The  amounts  paid  through  the  bank  and 
entered  in  the  last  three  books  aggregate 
$189,313.10.  Deducting  that  amount  from 
the  total  disbursements  shown  by  the  books. 
there  remains  $119,756.67  for  the  amount 
paid  out  over  the  counter  at  the  store. 
Both  parties  filed  numerous  exceptions  to 
the  report  of  Oommlssioner  McMnllen. 

In  order  that  the  diCTerences  of  opinion 
as  to  the  state  of  this  accoimt  and  the  con- 
fusion in  which  the  matters  In  controversy 
are  Involved  may  more  clearly  appear.  It  Is 
well  to  compare  with  the  reports  of  St.  Clair 
and  McMullen  the  special  report  made  by 
Dr.  E.  M.  Turner  at  the  Instance  of  the 
plaintlfT.  The  cash  receipts  at  the  store  are 
placed  by  bim  at  $710,156.70,  practically  the 
same  as  the  amount  ascertained  by  St  Clair, 
the  difference  being  only  about  $*4.  To  that 
he  adds  the  amount  received  on  account  of 
Brinkman's  bank  dividends,  salary  as  bank 
director,  cash  from  rents,  sales  of  real  es- 
tate, the  storeroom  rent  cleric  hire,  an<l 
board  of  clerks,  and  numerous  other  smaller 
Items,  which  he  thinks  ought  to  be  or  niay 
be  chargeable  to  the  cash  receipts,  and  thus 
makes  out  a  total  of  cash  receipts  on  all 
accounts  amounting  to  $765,610.23.  Then  he 
makes  another  summary  upon  the  assump- 
tion that  $1,817.86  of  the  former  items  were 
not  to  have  been  charged  to  cash  receipts, 
and  thus  makes  the  total  $763,792.37.  In 
still  another  summary,  based  upon  another 
a.ssumption,  he  makes  the  cash  receipts  $75C,- 
227.00.  He  makes  the  total  expeudltur(>$ 
$672,252.70.  He  then  states  the  accounts  be- 
tween the  parties  In  ten  different  ways  upon 
as  many  diO'erent  assumptions  as  to  the 
total  cash  receipts  and  some  other  Items  of 
the  account  the  last  one  of  which  Is  most 
favorable  to  Brlnkman,  and  In  that  he  flnds 
that  there  Is  due  from  bim  to  Koelz  $28,- 
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M8J27^.  In  all  of  these  stateuMiitB  the 
total  of  UabUitles  of  the  firm  is  made  $756,- 
242.01,  oempoBed  at  the  fiHloirlng  Items: 
li^xpeDse  accouat,  $672,2&2.70;  biUs  payable, 
^2,599.20;  Brinkman's  advancem^Bt,  $74,- 
187.00;  asd  capital  atock,  $7,202.12.  All  the 
changes  made  In  the  varions  Btatemeots  pro- 
ducing the  different  results  are  In  the  other 
side  of  the  aecoont.  The  amomita  reported 
as  due  from  Brink  man  upon  these  several 
Etateiueuts,  baaed  upon  different  hypotheses, 
are:  First,  $35,688.76;  aecond,  $34,760.00; 
tbli-d,  $35050.66;  fourth,  $84,371.86;  fifth, 
$::t3.55o.56:  sixth,  $28,772,876;  seventh,  $33,- 
:i»5.40;  eighth,  $82,897.39;  ninth,  $82,130.96; 
tenth,  $28,348,276.  Commissioner  St  Glair, 
as  already  stated,  disapproved  the  special 
report  made  by  Dr.  Tamer. 

The  canse  came  on  to  be  heard  upon  all 
these  rqxirts  and  the  exceptions  thereto  on 
the  23d  day  of  May,  1889,  and,  being  argued, 
was  submitted  on  the  8d  day  of  February, 
1900.  The  court  made  and  entered  a  decree 
overrullug  alt  the  exceptions  to  the  report  of 
Commissioner  McMullen,  confirming  said  re- 
port, rejecting  all  the  other  reports  so  far 
as  they  are  In  conflict  ^vith  that  of  Commis- 
sioner McMnUen,  and  requiring  Brinkman  to 
piiy  to  said  Koelz  said  sum  of  $18,223.18, 
and  that  the  costs  of  the  suit  be  paid  out  of 
the  assets  of  the  late  firm  of  Geo.  Brinkman 
&  Co.,  bnt  the  recovery  of  costs  by  the  plaln- 
tid  vraa  limited  to  one-half  thereof.  Brink- 
man  has  appealed  from  said  decree. 

The  platntier  proceeds  upon  the  tbe<^  that 
large  profits  were  made  by  the  firm,  and  that 
Brinkman  appropriated  to  himself  practically 
all  these  profits.  The  contention  of  the  de- 
fendant is  that  the  bnslness  has  not  been 
profitable;  and  that  while  he  has  consider- 
able property,  mnch  of  which  was  undoubted- 
ly acquired  during  the  existence  of  the  co- 
partnership, the  business  ot  the  firm  was  not 
profitable,  and  his  Individual  accumulations 
have  arisen  from  his  trade  and  business 
transactions  on  his  individual  account  and 
outside  of  the  firm,  although  his  Individual 
funds  have  gone  Into  the  firm  In  large 
amounts.  That  considerable  amounts  of 
Brlnkman's  money  were  used  in  the  firm  busi- 
ness admits  of  no  doubt  It  is  equally  true 
that  as  be  needed  money  for  his  individual 
purposes  and  investments  he  drew  upon  the 
firm  account  Commissioner  McMuHen  finds 
his  advanc«nents  in  cash  to  have  been  $44,- 
807.99,  and  that  the  residne  of  bis  claim 
against  the  firm  was  for  derk  hire  and 
board  and  stomoom  rent  et&,  and  amonnts 
to  $29,195.00.  He  finds  that  Brinkman  had 
received  from  the  firm  $59,094.17,  including 
his  store  rent  In  the  special  report  of  Dr. 
Tomer,  Brlnkman's  advancements  are  fixed 
at  $74,187.99,  and  the  account  of  firm  against 
him  at  $62,695.07.  Brinkman  admits  in  his 
testimony  that  oat  of  the  firm  funds  taxes 
dne  from  him  amounting  to  $2,282.48,  and 
another  claim,  called  the  "Masonic  Matter," 
of  $1,087,  which  ar»  not  (ibarged  In  his  ae- 


coont ought  to  be  charged  to  him.  There 
are  two  erroneous  charges  in  the  Brinkman 
accooQt  amonstlng  to  $1,094.78.  Thete  seems 
to  be  no  doubt  about  these  errors.  Making 
these  corrections,  and  then  adding  some  other 
smaller  omitted  items  chargeable  to  Brink- 
man  and  found  in  Exhibit  Z,  the  special  re- 
port fixes  the  amount  of  the  account  against 
him  at  $62,095.07.  Commissioner  St  Clair 
finds  the  amount  of  Brlnkman's  withdrawals,, 
Incloding  his  store  account  to  be  $61,918.87. 
He  agrees  with  Dr.  Turner  In  making  the 
corrections  as  to  the  taxes  and  Masonic  mat- 
ter and  the  erroneous  charges  against  Brink- 
man  In  the  account  bnt  he  does  not  correct 
It  as  to  title  several  smaller  items,  amo>ant- 
Ing  In  the  aggregate  to  $776.26.  As  to  this 
Brinkman  accoimt  <»  both  sides  the  special 
report  seems  to  have  been  more  carefully  pre- 
pared than  either  of  the  others,  and  is  prob- 
ably correct  There  seems  to  be  no  doubt 
that  that  portion  of  Brlnkman's  account 
which  is  for  rent  of  the  storeroom  and  clerk 
hire  and  the  board  of  clerks  was  never  paid. 
Koele  says  Brinkman  took  credit  for  these 
items  on  his  account  There  is  no  evidence 
of  any  payment  of  it  The  storeroom  rent 
ts  found  to  be  $11,611.56,  and  the  clerk  hire 
and  board  $16,415,  and  then  there  ts  another 
account  for  $1,684.41,  which  seems  not  to 
have  been  paid,  making  the  total  of  such 
claims  $29,660.96.  Assuming  that  Brlnkman's 
account  with  the  firm  Is  correctly  stated  in 
the  special '  report,  the  firm  would  owe  him 
$11,492.92.  As  to  the  account  between  Koelz 
and  the  firm  there  is  no  dispute.  He  owes 
the  firm  $13,069.50.  Assuming  that  Commis- 
sioner St  Clair's  statement  of  the  receipts 
and  expenditures  is  correct,  It  appears  that 
the  annual  receipts,  including  the  private 
funds  of  Brinkman  handled  by  the  firm,  were 
close  to  $88,864.  As  Brinkman  had  about 
$44,800  of  his  individual  money  in  the  total 
receipts,  as  found  by  Commissioner  McMul- 
len, the  average  annual  receipts  on  account 
of  the  firm's  business  would  be  about  $36,- 
624,  and  the  total  receipts  on  account  of  the 
firm  business  proper  was  approximately  $732,- 
4B7.49,  which  dUfers  but  slightly  from  the 
amount  found  by  Commissioner  McMullen  as 
the  total  receipt*  What  profit  ought  to  be 
derived  from  a  bnslness  of  that  magnitude 
depends  largely  upon  the  manner  In  which 
It  Is  conducted.  This  firm  seems  to  have  had 
rather  heavy  expenses.  The  total  charge  for 
rent  was  $11,611.65.  During  the  first  five 
years  they  seem  to  hare  had  two  clerks  em- 
ployed. Their  wages  were  probably  $5,000  or 
$6,000.  Then  come  the  wages  of  Charles  C. 
Brinkman,  Henry  Brinkman,  and  William  F. 
Brinkman,  and  Lizzie  Vance,  clerks,  amount- 
ing to  $14,090.  All  this,  besides  numerous 
other  expenses,  had  to  be  paid  before  there 
could  be  any  profit  Then  the  firm  had  on 
hand  at  the  date  of  dissolution  Insolvent  ac- 
counts amounting  to  $5,510.52.  Then,  hi  ad- 
dition to  that  the  board  of  the  two  clerks, 
Heas  and  Holly,  firom  1874  to  1879,  amonnt- 
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iDg  to  $1,425,  is  credited  to  Brinlcman  against 
the  firm.  Tbus,  on  account  of  rent,  clerit 
hire,  and  board  alone  the  expenses  of  the 
firm  for  the  20  years  amounted  to  $33,000, 
an  average  of  aliout  $1,650  on  an  annual 
business  of  about  $36,000.  Then,  of  course, 
there  were  numerous  other  expenses,  so  that 
It  was  largely  probable  that  there  waa  a 
large  profit  in  the  business.  Of  course,  this 
is  only  a  general  view  of  the  matter  as  to 
the  probability  of  the  profits  made,  and  la 
not  binding  upon  any  conclusion  as  to  the 
form  and  substance  of  the  settlement  The 
decree  ia  based,  as  has  been  shown,  upon  the 
report  of  Commissioner  McMuUen.  In  the 
statement  found  In  that  report,  in  which  the 
amount  decreed  against  Brlnkman  In  favor 
of  Koelz  is  fixed  at  $18,223.18,  the  cash  re- 
ceipts are  stated  to  be  $732,276.67,  and  the 
disbursements  of  cash  at  $672,253.  In  strik- 
ing the  balance,  to  ascertain  the  net  assets. 
It  is  proper  to  place  the  cash  receipts  on  the 
Bide  of  assets  and  the  disbursements  of  cash 
In  the  column  of  liabilities,  but  that  is  only 
for  the  purpose  of  determining  the  state  of 
the  cash  of  the  firm,— whether  there  Is  a  sur- 
plus on  hand  or  a  deficit  It  would  be  just 
as  easy  and  Jnst  as  correct  to  leave  these 
two  items  out  of  the  statement  and  simply 
use  In  the  column  of  assets  the  excess  of 
receipts  over  disbursements,  or  In  the  other 
the  excess  of  disbursements  over  receipts,  as 
may  be  the  case.  The  result  would  be  ex- 
actly the  same.  The  commissioner,  by  stat- 
ing the  account  as  he  did,  found  that  the 
receipts  exceeded  the  expenditures  by  $60,- 
023.27.  If  this  were  correct  and  the  firm's 
assets  amount  to  $60,023.27,  in  addition  to 
the  stock  of  goods  on  hand  and  the  solvent 
accounts,  the  assets  would  be  $70,422.09,  sub- 
ject to  the  payment  of  its  outstanding  bills, 
amounting  to  $2,S99J20,  and  a  settlement  of 
the  accounts  of  the  members  of  the  firm.  The 
commissioner  finds  the  net  assets,  including 
Koelz's  account  to  be  $67,297.60,  and  it  Is 
clear  that  the  greater  portion  of  this  amount 
results  from  finding  the  difference  between 
the  cash  receipts  and  cash  disbursements  as 
fixed  by  him.  It  Is  very  evident  that  the 
total  of  disbursements  as  found  In  his  state- 
ment Is  Incorrect  The  firm  bank  accounts 
show  disbursements  amounting  to  $056,984.- 
92.  This  is  only  $15,268.08  less  than  the 
amount  fixed  by  the  commissioner  as  the  to- 
tal disbursements.  The  commissioner  finds 
and  reports  that  there  was  paid  out  over  the 
counter,  and  not  deposited  in  the  bank,  $81,- 
551.37,  during  the  first  13  years  of  the  ex- 
istence of  the  copartnership.  That  must  un- 
doubtedly be  added  to  the  disbm^ements 
shown  by  the  bank  books,  swelling  the 
amount  of  disbursements  to  $738,536.29.  Dur- 
ing that  first  13  years  the  practice  was  to 
pay  out  money  at  the  store,  making  part  of 
the  disbursements  at  the  store  and  part  of 
them  through  the  bank.  Both  McMuUen  and 
St.  Clair  reported  that  fact  and  the  books 
show  It    N»w,  the-e  Is  nothing  In  the  evi- 


dence to  show  that  that  practice  did  not 
continue  during  the  remaining  seven  years 
of  the  c<9artnerahip.  It  is  fair  to  presome 
that  it  did  continue,  and  that  a  large  amonnt 
of  money— ^30,000  or  $40,000— was  thus  paid 
out  over  the  counter  after  May  1, 1887.  Ov«r 
$81,000  having  been  so  paid  in  13  years. 
It  Is  quite  probable  that  $40,000  would  be 
paid  out  during  the  next  7  years.  Commis- 
sioner St  Clalr  estimates  the  whole  amount 
thus  paid  out  at  $119,756.82,  and  It  Is  not 
likely  that  the  money  paid  out  in  the  store 
had  been  withdrawn  in  any  considerable 
amounts  from  the  bank.  The  bank  books  do 
not  show  any  such  practice.  Adding  to  tbe 
deposits  In  the  bank  the  money  paid  over  tbe 
counter,  as  found  by  Commissioner  McMuI- 
len,  for  the  first  13  years,  the  result  is  $73^,- 
082.18.  Assuming  that  the  practice  of  pay- 
ing out  money  at  the  store  was  continued 
during  the  remainder  of  the  copartnership 
existence,  and  that  say,  $40,000  was  thus  paid 
out  during  that  time,  the  cacih  receipts  would 
amount  to  about  $779,000.  ISie  disburse- 
ments are  practically  the  same,  counting  the 
money  paid  out  at  the  store.  The  bank  books 
show  a  balance  to  the  credit  of  the  firm  on 
March  1,  1894,  of  $545.90,  but  Brlnkman.  In 
his  answer,  admits  that  the  cash  on  hand  at 
that  time  was  $706.  The  latter  sum  should 
be  regarded  as  the  cash  assets  of  the  firm, 
unless  It  is  shown  that  there  is  other  casdi 
belonging  to  the  firm  in  the  hands  of  some- 
body. The  Invoice,  showing  a  stock  of  goods 
of  the  value  of  $7,348.52,  has  not  been  im- 
peached. AU  the  commissioners  adopt  it  as 
correct  The  solvent  accounts  due  the  firm 
are  foimd  to  be  $8,050.  The  outstanding 
debts  of  the  firm  doe  to  persons  other  than 
meml>er8  are  ascertained  to  amount  to  $2,- 
599.20.  Koelz  has  withdrawn  from  tbe  firm 
$13,060.50.  Probably  the  best  and  most  care- 
fully prepared  statement  of  the  account  of 
Brlnkman  with  the  firm  shows  that  he  has 
withdrawn  $62,695.07,  and  that  his  advance- 
ments. Including  tbe  cash  advanced  and  the 
credits  he  has  taken,  amount  to  $74,187.99. 
leaving  a  balance  in  his  favor  and  against 
the  firm  of  $11,492.92.  The  amount  of  cap- 
ital contributed  by  Brlnkman  was  $5,957.1  }<. 
and  the  amount  contributed  by  Koelz  was 
$1,244.94.  Now,  the  only  question  seems  to 
be  whether  Brlnkman  has  received  money 
which  has  not  been  charged  to  him,  antl 
whether  the  firm  owes  him  that  sum  of  $11.- 
492.92,  or  whether  he  has  received  that  and 
more  too.  This  record  contains  no  evidence 
tending  to  show  that  he  has  received  any 
more  than  said  sum  of  $62,695.07,  nor  does 
it  seem  to  be  questioned  by  any  of  tbe  com- 
missioners that  he  is  entitled  to  credit  for 
less  than  $74,002.99.  In  the  special  report  be 
is  credited  with  $74,187.99,  but  that  report 
in  charging  him  with  $62.0'95.07,  makes  tlie 
debtor  side  of  his  account  more  than  $700 
greater  than  do  the  reports  of  the  other  two 
commissioners;  and  there  seems  to  be  srme 
eTlr!»ace  to  warrant  the  Increase.    Now,  Corn- 
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mlssloner  McMnllen  says  Brlnkman  should 
be  charged  with  a  vastly  larger  and  Indefi- 
nite sum,  based  upon  estimated  receipts  and 
disbursements,  simply  because  he  controlled 
and  managed  the  bank  account,  without  any 
evidence  before  him  that  that  account  was 
Improperly  handled.  What  mtney  was  paid 
out  at  the  store  was  paid  out  in  the  presence 
of  Koelz.  Part  of  It  was  paid  out  by  Koelz. 
During  the  first  13  years  Koels  did  the  priur 
cipal  part  of  the  bookkeeping.  After  May  1, 
1887,  Brlnkman  did  the  principal  part  of  the 
bookkeeping.  The  money  paid  out  at  the 
store  each  day  was  represented  by  slips  de- 
posited in  the  drawer.  From  these  slips  the 
entries  were  made  on  the  books  at  the  close 
of  the  day's  business.  It  is  undisputed  that 
Koelz  had  access  to  the  books  all  the  time. 
All  the  books,  as  well  as  these  slips  and  the 
bank  books  and  the  checlu  and  drafts  paid 
In  bank,  appear  to  have  been  preserved.  The 
books  at  the  store  and  the  bank  books  show 
that  all  the  money  that  ever  came  Into  the 
firm's  bands  except  a  small  amount— less 
than  $1,000— has  been  disbursed.  Koelz's  fa- 
otlllarity  with  the  books  and  the  business 
ought  to  enable  him,  with  the  aid  of  bis 
counsel,  to  show  substantially  the  amount  of 
disbursements  made  on  account  of  firm  lia- 
bilities and  those  made  on  accotmt  of  in- 
dividual liabilities  of  Brlnkman.  If  the  re- 
ceipts were  shown  to  be  in  excess  of  the 
disbursements,  and  there  was  nothing  to  in- 
dicate whore  the  money  Is  or  where  it  went, 
then  Commissioner  McMuUen's  theory  of 
holding  Brlnkman  responsible  for  the  funds 
of  the  firm  not  accounted  for  might  be  Justly 
applied;  but  such  is  not  the  condition.  The 
funds  have  all  gone  ont  practically,  and  the 
record  shows  to  whom  and  for  what  they 
have  been  paid.  In  order  to  charge  Brink- 
man  it  becomes  neeessary  to  show  that  In 
point  of  fact  he  received  part  of  the  money 
which  is  represented  to  have  gone  to  other 
persons.  If  Brlnkman  drew  any  diecks  pay- 
able to  himself,  that  could  be  easily  shown. 
If  any  drafts  were  paid  at  the  bank  in  satis- 
faction of  individual  obligations  to  Brlnkman, 
no  reason  is  assigned  why  that  could  not  be 
shown.  It  Brlnkman  entered  upon  the  books 
or  put  into  the  drawer  slips  showing  large 
payments  or  numerous  small  payments  of 
cash  on  store  account,  when  In  fact  such  pay- 
ments had  not  been  made,  and  the  money 
had  been  abstracted  by  him,  and  appropri- 
ated to  his  own  use.  It  seems  that  Koelz 
should  have  detected  it,  being  in  the  store  all 
the  time,  and  having  access  to  the  books  and 
the  money  drawer.  But  no  such  accusation 
Is  made  by  him.  He  only  claims  that  be- 
cause Briukman  had  control  of  the  financial 
part  of  the  business,  as  he  puts  it,  he  (Koelz) 
knows  nothing  about  it,  and  Brlnkman  ought 
to  be  held  respunsibie  to  him  on  genei-al  prin- 
ciples and  the  supposition  of  large  profits, 
because  Brlnkman  has  made  money  while 
Koelz  has  not    And  this  view  seems  to  have 


been  taken  by  Commissioner  McMuIlen  and 
Dr.  Turner. 

Defendant's  exceptions  to  the  report  of 
Commissioner  McMullen  from  1  to  14,  inclu- 
sive, relate  to  matters  which  cannot  be  de- 
termined from  the  record  as  It  is  found  here. 
They  are  exceptions  to  the  findings  of  the 
commissioner  as  to  monthly  and  annual  re- 
ceipts and  disbursements,  which  can  only  be 
fonnd  from  the  books  of  the  firm,  and  they 
have  been  omitted  from  the  record  at  the  in* 
stance  of  Brinlcman.  But,  as  will  appear,  the 
exceptions  should  have  been  aiustained. 

The  fifteenth  exception  is  to  the  finding  of 
the  commissioner  that  the  total  disburse- 
ments or  expenditures  of  the  firm  amount  to 
$672,253.  Bnough  has  been  said  to  show 
that  this  exception  should  have  been  sustain- 
ed. The  finding  Is  clearly  wrong,  and  Is  prej- 
udicial, for  it  forms  In  paft  the  basis  of  the 
eiToneous  report  of  118,223.18  of  indebted- 
ness from  Brlnkman  to  Koelz.  The  expendi- 
tures were  clearly  many  thousands  of  dollars 
larger. 

The  sixteenth  exception  is  to  the  finding 
that  the  expenditures  amount  to  only  $672,- 
253,  for  the  reason  that  the  $50,604.17,  the 
sum  of  the  payments  made  to  Brlnkman,  is 
not  Included.  That  should  have  been  Includ- 
ed, for  against  all  the  cash  taken  In  by  the 
firm  there  must  be  placed  all  the  cash  paid 
out  to  ascertain  what  amount  the  firm  has, 
or  ought  to  have,  on  hand  as  assets.  In  the- 
same  exception  numerous  other  objections 
are  made.  One  Is  to  the  ascertainment  of 
the  receipts  from  the  books,  and  Ignoring 
part  of  the  books  in  ascertaining  the  dis- 
bursements. This  refers  to  the  failure  t> 
take  any  account  of  the  cash  paid  out  at  the 
store  during  the  last  seven  years  of  the  co- 
partnership. That  was  clearly  wrong,  as  has 
been  shown.  Othera  are  to  the  action  of  the 
commissioner  in  holding  Brlnkman  respon- 
sible for  the  total  receipts  of  the  firm;  In 
finding  an  excess  of  197,297.60  in  assets  over 
liabilities;  in  holding  Brlnkman  responsible 
for  the  same;  in  finding  Brlnkman  Indebted 
to  Koeiss  In  the  sum  of  $18,223.18;  In  taklng^ 
Exhibit  Z  as  correct  in  finding  total  dis- 
bursements and  discarding  It  in  ascertaining- 
the  total  receipts;  and  in  finding  that  prior, 
to  May  1, 1887,  all  the  money  of  the  firm  had 
been  paid  out  except  $1,146.37,  balance  In 
bank,  either  In  the  business  of  the  firm,  or 
withdrawn  by  Brlnkman  for  his  individual 
use.  That  all  these  objections  are  well  tak- 
en will  be  seen  by  reference  to  the  full  state- 
ment of  the  facts  in  the  case  hereinbefore 
detailed.  There  was  no  settlement  between- 
the  parties  May  1,  1887,  and  the  striking  of 
an  alleged  balance  by  the  commissioner  as 
of  that  date  was  not  only  nnnecessary,  but 
wrong,  as  tending  to  confusion.  The  con- 
duct of  the  business  was  without  intermis- 
sion and  without  a  settl^nent  from  May  1, 
1874,  until  March  1,  18&4,  -with  the  same  men 
jointly  in  charge  of  It    Another  ground  of 
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objection  stated  In  tbe  same  exception  is 
that  tbe  commissioner  exceeded  tbe  autborl> 
ty  conferred  upon  bim  by  tbe  decree.  This 
exception  Is  ivell  taken.  The  reference  to 
Oommlssloner  McMuUen  was  not  general,  as 
bas  been  stated,  but,  that  it  may  more  folly 
appear,  tbe  substance  of  tbe  order  of  refer- 
ence Is  here  set  out:  "The  court,  wltboiat 
passing  upon  said  reports  and  tbe  various 
exceptions  thereto,  being  of  opinion  that 
there  should  be  a  more  full  and  definite  set- 
tlement of  the  individual  account  of  George 
Brlukmau  with  the  firm  of  Brlnkman  &  C5o. 
before  the  court  passes  uiwn  the  various  mat- 
ters of  said  report  and  special  report  filed 
as  aforesaid,  doth  adjudge,  order,  and  decree 
that  this  cause  be  referred  to  J.  N.  McMul- 
len,  a  special  commissioner,  who  shall  settle 
and  adjust  the  individual  account  of  said 
Brlnkman  with  the  firm  of  Brinkman  &  Co., 
and  also  that  of  Koelz  with  said  firm,  if  de- 
sired by  either  party."  With  the  stating  of 
the  account  between  Brinkman  and  the  firm 
of  Brlnkman  &  Co.  tbe  work  committed  to 
bim  was  completed.  Even  if  his  theory  of 
holding  Brlnkman  responsible  for  all  the  re- 
ceipts of  the  firm  and  his  method  of  arriving 
at  the  amount  for  which  he  shonld  be  held 
liable  were  correct,  he  was  only  authorized 
■by  the  decree  to  ascertain  and  report  the 
amount  due  Brinkman  from  the  firm  or  from 
him  to  the  firm.  But  be  went  beyond  that, 
and  made  a  settlement  of  tbe  entire  partner- 
ship account,  wttliout  showing  separately 
and  distinctly  what  be  was  directed  to  find 
and  report.  But,  as  there  was  no  evidence 
of  any  fraudulent  appropriations  by  Brink- 
man,  there  was  no  occasion  for  any  finding 
by  Commissioner  McMullen  as  to  the  receipts 
and  expenditures  of  the  firm.  Under  such 
circumstances  those  findings  are  only  valu- 
able or  necessary  for  the  purpose  of  ascer- 
taining the  assets  of  tbe  firm  in  settling  tbe 
partnership  accounts,— a  matter  which  was 
■not  committed  to  him.  Hence  the  first  14 
•exceptions  of  the  defendant  to  the  report,  re- 
lating to  tbe  findings  as  to  receipts  and  dis- 
bursements, should  have  been  sustained,  as 
well  as  the  other  exceptions  herein  discuss- 
ed. 

The  special  report  of  Dr.  Turner  Is  wrong 
•In  assuming  5072,252.70  to  be  the  total 
amount  of  disbursements,  as  has  been 
*.hown.  It  is  also  wrong  in  not  having  set- 
tled and  stated  the  account  between  Brink- 
man  and  the  firm  before  attempting  to  as- 
certain the  assets  and  settle  tbe  accounts  be- 
tween the  copartners.  His  statements  are 
long  and  involved,  and  similar  to  those  of 
Commissioner  McMullen,  and  do  not  show 
any  separate  and  distinct  settlement  of  the 
account  between  Brinkman  and  tbe  firm. 
None  of  the  commissioners  find  that  there 
was  more  than  $706  cash  on  hand  at  the  date 
•of  dissolution.  Tbe  stock  only  invoiced  $7,- 
248.52.  The  good  accounts  amounted  to  $3,- 
•060.  Whatever  tbe  firm  had  as  additional 
assets  were  debts  due  from  Koelz  or  Brink- 


man  or  both  of  them.   Whether  such  indebt- 
edness was  legitimately  and  regularly  Incur- 
red or  fraudulently  and  clandestinely  made 
Is  wholly  immaterial  in  settling  the  aceount. 
It  must  be  ascertained  before  any  settlenaent 
of  copartnership  accounts  is  undertaken,  and 
the  findings  as  to  these  individual  accounts 
must  be  based  upon  evidence,  and  not  arriv- 
ed at  by  mere  manipulations  of  flgiures.    Fig- 
itree  are  truthful,  but  a  little  confusion  in 
I  them  will  produce  very  incorrect  results.     In 
I  stating  Brinkman's  account  with  tbe  firm  be 
I  sbould  be  charged  with  tbe  store  account 
I  against  bim,  with  all  the  money  be  bas  wltta- 
j  drawn,  and  with  all  the  money  paid  oat  of 
'  the  firm   funds  or  funds  deposited   in    tbe 
banks  In  the  firm  name  in  satisfaction  of  or 
j  on  his  debts,  and,  if  be  has  fraudulently  ap- 
I  proprlated  to  his  own  nse  any  of  tbe  firm 
money,   he  should    be   charged  with   tbat. 
'  He  should  be  credited  with  all  tbe  firm  owes 
I  him  for  rent,  clerk  hh:e,  boarding  of  clerks, 
I  and  all  tbe  firm  may  owe  bim  on  any  otber 
account,  and  also  with  all  the  money  he  bas 
paid  Into  the  firm  by  way  of  advancementa, 
but  not  witb  bis  original  contribution  of  cap- 
ital, as  tbat  is  to  be  considered  only  in  aseer- 
tnlnlng  the  profits  for  division  and  in  dis- 
tributing the  assets  between  tbe  partners. 
If,  in  that  way,  it  Is  found  that  the  firm  is 
indebted  to  Brlnkman,  it  must  be  treated  as 
any  otber  debt,  except  in  cases  of  Insolven- 
cy, and  paid  out  of  the  assets.    If  be  owes 
the  firm,  bis  Indebtedness  to  It  becomes  i>art 
of  its  assets.    Koelz's  account  sbould  be  set- 
tled in  the  same  way.    These  settlements 
having  been  made,  the  net  assets  of  tbe  firm 
should  be  ascertained  by  adding  together  the 
cash  on  hand,  tbe  value  of  tbe  stock   of 
goods,  tbe  total  amount  of  the  good  accounts 
due  tbe  fiinn,  the  amount  due  It  from  Koelz, 
if  anything,  and  tbe  amount  due  from  Brink- 
man,  If  anything,  and  then  subtracting  from 
tbe  total  assets  thus  found  the  aggregate  of 
the  firm's  liabilities,  to  be  ascertained   by 
adding  together  the  amount  of  the  debts  It 
owes   third  persons,    the  amount   it   owes 
Brlnkman,  if  anything,  and  the  amount  it 
owes  Koelz,  If  anything.    Having  thns  found 
tbe  net  assets  of  the  firm,  the  total  amount 
of  original  capital  should  be  deducted,  to  as- 
certain tbe  profits  of  the  business,  which, 
under  the  copartnership  contract,  are  to  be 
divided  equally.    The  profits  being  a8c«*tain- 
ed  and  divided,  it  remains  only  to  state  the 
accounts  between  tbe  members  of  tbe  firm. 
In  doing  this  it  must  be  remembered  that 
Brlnkman  has  taken  all  the  firm's  assets  and 
assumed  all  of  Its  outstanding  Indebtedness, 
from  which  it  results  that  the  settlement 
must  be  varied  from  what  it  would  be  had 
not  Koelz  retired.   Hence  Brlnkman  must  be 
charged  with  the  value  of  the  stock  of  goods, 
the  cash  on  hand,  the  amount  of  solvent  ac- 
counts due  the  firm,  and  what  he  owes  the 
firm.  If  anything.    Then  he  Is  to  be  credited 
with  the  firm  Indebtedness  to  third  parties, 
assumed  by  bim,  witb  tbe  capital  contribut- 
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ed  by  him,  with  bis  onp-lialf  of  the  profits, 
nnd  TFlth  what  the  firm  owes  hitn  on  ac- 
count, !f  anytlilng.  The  balance  then  struck 
Trill  show  what  he  owes  Koclz  or  what  Koelz 
owes  hhii,  as  the  case  may  be.  Koclz's  ac- 
connt  Is  to  be  charged  with  what  he  owes  the 
firm.  If  anything,  and  credited  with  his  orig- 
inal contribution  to  the  capital,  his  share  of 
the  profits,  and  what  the  firm  owes  him,  If 
anything,  and  the  balance  then  struck  will 
show  what  he  owes  Brinkman,  or  what 
Brinkman  owes  him,  as  the  case  may  be. 
From  what  has  been  said  of  the  several  re- 
ports. It  dearly  appeai-s  that  none  of  them 
have  followed  this  plan  of  settlement  The 
statements  and  findings  In  all  of  them  are 
based  upon  erroneous  principles  and  assump- 
tions, and  are  therefore  all  wrong,  for  which 
reason  the  decree  must  be  reversed,  and  the 
exceptions  to  all  the  reports  sustained,  and 
the  cause  recommitted  for  settlement  In  ac- 
cordance with  the  principles  here  announced. 
This  basis  of  settlement  accords  fully  with 
the  principles  announced  In  Hyre  v.  Lam- 
bert, 37  W.  Va.  26,  16  S.  E.  446,  where  It  Is 
held  that:  "The  assets  of  a  firm  are  to  be 
applied  In  the  following  order:  First  In  pay- 
ment of  the  debts  and  liabilities  of  the  firm 
to  persons  who  are  not  partners;  second.  In 
payment  to  each  partner  ratably  of  what  Is 
due  from  the  firm  to  bim  for  advances  as 
distinguished  from  capital;  third,  In  pay- 
ment to  each  partner  ratably  of  what  Is  due 
from  the  firm  to  him  In  respect  of  capital; 
fourth,  the  ultimate  residue.  If  any,  is  divisi- 
ble among  the  partners  In  the  proportion  In 
which  profits  are  divisible  under  the  partner- 
ship contract."  It  Is  only  varied  so  far  as 
Is  made  necessary  by  the  peculiar  circum- 
stances of  the  case.  Brinkman  stands  In 
the  place  of  "persons  who  are  not  partners" 
having  debts  against  the  firm,  for  he  has  as- 
sumed the  payment  of  those  debta,  and  must 
be  substituted  to  their  rights  against  the  as- 
sets. The  application  of  an  additional  prin- 
ciple Is  made  necessary  by  reason  of  Brink- 
man's  having  taken  all  the  assets  under  the 
dissolution  agreement.  See  2  LIndl.  Partn. 
973;  2  Bates,  Partn.  §§  810-812.  818.  "What 
each  Is  entitled  to  charge  In  account  with  the 
others,  Including  whatever  each  has  brought 
In.  whether  as  capital  or  advances,  and 
whatever  each  should  have  brought  In,  but 
has  not  done  so,  and  what  each  has  taken 
out  more  than  he  ought  should  then  be  as- 
certained, and  the  profits  to  be  divided  or 
the  losses  to  be  made  good  should  be  appor- 
tioned, aseerfalning  what  each  must  pay  to 
the  others  In  order  to  settle  all  cross  claims; 
the  capital  being  required  to  be  first  divided 
and  repaid  to  the  party  contributing  it  be- 
fore dividing,  and  In  order  to  ascertain  the 
amount  of  the  profits."  17  Am.  &  Eng.  Enc. 
Law,  1197.  In  an  account  "the  principal 
matters  to  be  shown  are  the  beginning,  end, 
and  the  extent  of  the  partnership  business, 
the  amount  due  from  the  firm  to  each  part- 
ner or  from  the  partners  to  the  firm,  the 


debts  of  the  firm,  its  assets,  and  a  statement 
of  the  profits  or  losses."  15  Enc.  PI.  &  Prac. 
1103. 

The  decree  complained  of  Is  to  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings according  to  the  principles  and  di- 
rections herein  announced  and  given,  and  ac- 
cording to  the  rules  and  principles  of  equity. 


ATKINSON  v.  PliUM  et  al.» 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  IC.  1001.) 

DEED     OP    TRUST— RELKASE— PRIORITIES— ES- 
TOPPBL-CAJ4CEL.LAT10N  OF  INSTRUMENT. 

1.  Where  one  releases  a  deed  of  trust,  and 
talies  a  new  deed  of  trust  for  a  balance  of  bia 
debt,  a  lienor  subsequent  to  the  first  deed  of 
trust  thus  gets  preference  over  the  second  deed 
of  trust,  and  equitj-  will  not  cancel  the  release 
against  such  second  lienor,  except  for  fraud  or 
mistake. 

2.  To  create  an  estoppel  by  conduct,  there 
mast  be  some  conduct  of  the  party  amounting 
to  a  representation  or  concealment  of  material 
facts. 

3.  To  create  an  estoppel  by  conduct,  the  rep- 
resentation must  be  made  with  the  intention, 
actual  or  fairly  to  be  inferred  by  the  other 
party,  that  such  other  party  should  act  upon  it 
or  snch  representation  should  be  so  grossly 
negligent  as  to  mislead  another  to  his  Injury, 
and  thus  amount  to  fraud  constructirely. 

4.  The  doctrine  ol  estoppel  by  conduct  al- 
ways presupposes  error  on  one  side  aud  fault 
or  fraud  upon  the  other,  and  some  defect  of 
which  it  would  be  inequitable  for  the  party 
against  whom  the  doctrine  is  asserted  to  take 
advantage. 

5.  It  is  essential  to  an  estoppel  by  conduct 
that  the  party  claming  to  have  been  influenced 
by  the  conduct  of  another  should  not  only  be 
destitute  of  information  as  to  the  matter  to 
which  such  conduct  relates,  but  also  without 
convenient  and  available  means  of  acquiring 
such  information. 

6.  To  authorise  equity  to  cancel  a  writing  on 
the  ground  of  mistake  based  on  mistaken  belltt 
of  a  party,  that  belief  must  be  a  fair  aud  rea- 
sonable one,  justified  by  facts  adequate  to  in- 
spire it. 

(Syllabus  by  the  Coartl 

Appeal  from  circuit  court.  Wood  county; 
L.  N.  Tavenner,  Judge. 

Bin  by  W.  F.  Atkinson  against  D.  S.  Plum 
and  others.  Judgment  for  complainant  and 
the  Traders'  Building  Association  appeals. 
Affirmed. 

W.  N.  Miller  and  F.  P.  Mo.its,  for  appel- 
lant Dave  D.  Johnson  and  W.  E.  McDou- 
gle.  for  appellees. 

BRANNON,  P.  Mary  Jane  Plum  being  the 
owner  of  real  estate  In  Parkersburg,  site 
and  her  husband,  D.  S.  Plum,  made  a  deed 
of  trust  to  secure  the  Traders*  Building  Aa- 
sociatlon  In  the  sum  of  $1,200  on  said  prop- 
erty. D.  S.  Plum  confessed  a  Judgment  In 
favor  of  W.  F.  Atkinson,  and  Atkinson 
brought  a  suit  In  the  circuit  court  of  Wood 
county,  claiming  that  this  property  had  beoi 
purchased  with  the  means  of  the  husband, 
D.  S.  Plum,  tbougb  conveyed  to  his  wife. 


'  Rehearing  denied. 
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and  Uiat  It  ^as  liable  for  the  debt  of  A^ 
klnson.  The  circuit  court  decided  that  It 
was  not  liable  for  Atkinson's  debt,  and  dis- 
missed the  bill.  From  this  decree  Atkinson 
took  an  appeal  to  this  court,  and,  as  will  be 
seen  In  45  W.  Va.  626,  32  S.  E.  229,  this 
court  held  that  the  property  was  liable  for 
Atkinson's  debt,  and  reversed  the  circuit 
court,  holding  that  the  building  association 
held  the  first  lien,  and  Atkinson  the  next. 
Some  time  after  the  decree  in  the  circuit 
court,  and  before  Atkinson  took  his  appeal, 
there  was  paid  on  the  building  association 
debt  money  sufficient  to  reduce  it  to  the  sum 
of  $500,  and  the  said  Plum  and  wife  pur- 
chased an  advance  of  $500  from  said  build- 
ing association,  and  executed  a  deed  of  trust 
upon  said  property  to  secure  the  same,  and 
the  said  building  association  surrendered  the 
bond  for  the  loan  of  said  |1,200,  and  exe- 
cuted a  formal  release  of  the  deed  of  trust 
made  to  secure  said  loan  of  $1,200.  After- 
wards this  court  rendered  the  decision  in 
favor  of  Atkinson  above  stated,  and  then 
Atkinson  filed  what  Is  called  an  amended 
bill  la  the  case,  setting  up  the  reversal  of 
the  former  decree  of  the  circuit  court,  and 
setting  up  that  the  first  deed  of  trust  In  fa- 
vor of  the  building  association  had  been 
fully  paid  and  discharged,  and  that  said  as- 
sociation had  executed  a  release  of  said  first 
deed  of  trust,  and  surrendered  Its  evidence 
of  that  debt,  and  claiming  that  the  Hen  of 
that  deed  of  trust  had  ceased,  and  that  the 
debt  of  said  Atkinson  had  become  the  first 
lien  upon  said  property.  The  building  asso- 
ciation filed  an  answer  to  this  amended  bill, 
which  is  really  a  supplemental  bill,  though 
its  name  Is  Immaterial,  in  which  answer  It 
contended  that  the  lien  of  Its  first  deed  of 
trust  should  be  restored  to  it  so  as  to  give 
the  building  association  priority  over  At- 
kinson for  the  amount  due  to  the  associa- 
tion under  the  second  deed  of  trust,  and 
prayed  that  the  release  be  canceled.  This 
answer  says  that  the  old  debt  had  not  been 
In  fact  paid  off,  but  had  only  been  reduced 
by  partial  payments  to  the  amount  secured 
by  the  second  deed  of  trust,  and  that  the 
second  deed  of  trust  represents  in  truth  only 
a  balance  of  the  old  debt  It  further  set 
forth  that  Atkinson  had  represented  to  Plum 
and  his  wife  that  he  did  not  propose  to  ap- 
peal from  said  decree  of  the  circuit  court, 
and  that  this  fact  had  been  reported  to  the 
association  by  said  Plums,  and  that,  consid- 
ering this  and  the  fact  that  Atkinson  had 
not  yet,  after  the  lapse  of  some  16  months, 
taken  appeal  from  said  decree,  the  building 
association  consented  to  the  said  new  loan, 
and  took  the  second  deed  of  trust  and  exe- 
cuted a  release  of  the  first;  and  that  such 
release  was  executed  in  the  belief  and  faith 
that  Atkinson  would  not  controvert  the  said 
circuit  court  decree,  or  further  seek  to  as- 
sert his  debt  by  an  appeal.  The  case  was 
referred  to  a  commissioner  to  report  the 
Hens  on  the  property,  and  he  reported  At- 


kinson's debt  as  the  first  Hen,  and  the  build- 
ing association's  second  deed  of  trust  as  a 
second  lien;  thus  denying  to  the  association 
the  benefit  of  its  first  deed  of  trust  The  de- 
cree of  the  circuit  court  also  gave  Atkinson 
priority  of  Hen,  and  denied  the  prayer  of  tJie 
answer  of  the  association  that  the  release 
be  canceled,  and  the  lioi  of  the  first  deed 
of  trust  restored.  From  this  decree  tbe 
building  association  has  appealed. 

There  are  only  two  questions  which  I 
deem  material  to  be  considered  In  this  case. 
The  first  one  is  a  nice  and  troublesome  one, 
and  that  is  whether,  as  a  matter  of  law,  tbe 
new  deed  of  trust  and  the  release  of  the 
old  one  extinguished  tbe  Hen  of  the  first 
deed  of  trust  and  thus  gave  priority  of  lien 
to  Atkinson's  debt  It  Is  contended  for  the 
association  that  Its  old  debt  has  never  in 
fact  been  paid,  or,  if  so  regarded,  that  It 
would  get  the  benefit  of  the  first  deed  of 
trust  on  principles  of  subrogation.  I  do  not 
see  that  the  law  of  subrogation  enters  Into 
the  case.  That  Is  applied  where  a  new  par- 
ty comes  iu  and  pays  off  a  prior  lien.  It 
does  not  apply  where  the  creditor  himself 
pays  off  his  own  Hen  by  furnishing  money 
and  taking  a  second  security,— where  he 
takes  a  second  mortgage  for  a  balance  of 
the  old  debt  It  seems  to  me  that  tbe  ques- 
tion is  whether  the  surrender  of  the  bond 
for  the  old  debt  and  the  taking  of  a  new 
deed  of  trust  for  tbe  balance,  and  the  exe- 
cution of  a  formal  release  of  the  old  deed 
of  trust  operate  in  law  to  waive  the  first 
deed  of  trust  and  discharge  Its  Hen.  The 
case.  In  this  point  of  view,  falls  under  the 
principle  of  the  waiver  of  liens  and  debts  by 
change  of  the  securities.  It  Is  unquestion- 
able law  that  a  mere  change  of  securities  of 
equal  dignity  for  a  debt  Is  not  a  novation  of 
that  debt  Is  not  payment  or  release  thereof 
per  se.  A  second  deed  of  trust  on  the  same 
property  does  not  alone  discharge  tbe  Hen 
of  the  first  Therefore  the  mere  execution 
of  the  second  deed  of  trust  to  the  building 
association  on  the  same  property  for  a  bal- 
ance of  the  same  debt  would  not  alone,  with- 
out more,  remove  the  first  deed  of  trust  giv- 
en to  the  building  association.  It  may  be 
said  with  some  force  that  whilst  such  is  the 
law  in  ordinary  cases.  It  would  not  be  so  in 
the  case  of  building  associations,  because  a 
loan  by  such  an  association  Is  a  formal  prop- 
osition for  a  specific  sum  acted  upon  by  its 
directors,  and  that  a  second  loan,  though  in- 
tended to  be  appUed  In  dlscliarge  of  a  first 
loan  and  deed  of  trust  is  itself  a  distinct 
proposition  of  another  loan,  a  different  loan, 
approved  as  such  by  Its  authorities,  and  that 
it  abrogates  the  first  loan.  Still  it  seems  to 
me  that  courts  of  equity  would  look  at  the 
substance,  and  would  not  hold  the  second 
loan,  merely  as  such,  though  secured  by  a 
second  deed  of  trust  to  be  a  release  of  the 
first  deed  of  trust  per  se,  unless  there  Is 
something  more  to  show  the  Intention,  as 
there  generally  is  in  case  of  loans  by  such 
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associations.  Wblle  the  rule  abore  stated 
that  the  mere  execution  of  a  second  mort- 
gage for  the  same  debt,  or  the  glTlng  of  a 
ne'w  note,  will  not  alone  discharge  the  first 
mortgage,  or  be  considered  a  payment  of  It 
still,  If  such  be  the  Intention  of  the  parties, 
It  would  be  such  release  or  payment  These 
principles  will  be  found  fully  stated  In  Coles 
T.  Withers,  33  Grat  186;  Farmers'  Bank  v. 
Mutual  Assnr.  Soc.,  4  Leigh,  69;  Hopkins  t. 
Detwller,  25  W.  Va.  734;  Bank  v.  Good,  21 
W.  Va.  406;  Hess  v.  DlUe,  23  W.  Va.  90;  1 
Jones,  Mortg.  {§  924,  926.  But  it  will  appear 
from  those  authorities  that  where  the  in- 
tention of  the  parties  is  that  the  change  of 
security  or  evidence  of  debt  is  to  operate 
as  a  discharge  of  the  first  mortgage  or  note, 
it  win  so  operate.  Intention  la  the  pole  star 
In  the  matter.  It  is  a  matter  of  contract. 
In  this  case  not  only  was  there  a  formal 
application  for  a  distinct  loan,  and  an  ap- 
proval of  it  by  the  association,  and  a  deed 
of  trust  taken  for  this  new  loan  (or  call  It 
"renewal"  If  you  will),  but  there  was  a  form- 
al release  of  the  first  deed  of  trust  and  a 
surrender  of  the  bond  given  for  it.  We  do 
not  have  to  gather  the  intention  of  the  par- 
ties from  the  circumstances,  because  this 
recorded  release  tells  unquestionably  the  In- 
tention to  abrogate  the  first  bond  and  deed 
of  trust  Did  it  not  so  operate  between  the 
association  and  Mrs.  Plum?  Why  will  it 
not  so  operate  as  to  Atkinson?  The  reason 
would  be  stronger  for  such  operation  as  to 
bim.  I  do  not  fall  to  realize  the  argument 
that  In  fact  the  debt  was  never  paid,  and 
that  Atkinson  is  not  a  creditor  whose  rights 
bad  birth  after  that  release,  and  that  he 
Is  not  injured  by  the  transaction,  but,  view- 
ed as  a  second  lienor,  is  benefited  by  the 
reduction  of  the  debt,  and  that  the  associa- 
tion may  say  to  bim  with  force:  "Your 
right  Is  younger  than  ours.  Yon  did  not 
invest  your  money  on  the  faith  of  that  re- 
lease. Yon  are  not  Injured.  Your  condi- 
tion is  not  made  worse,  but  better,  by  the 
reduction  of  our  claim,  and  therefore  we 
do  no  injustice  to  you  by  claiming  priority 
under  the  first  deed  of  trust"  I  realize  that 
there  Is  great  force  In  this  position,  and 
the  case  has  been  one  of  perplexity  to  tbis 
court;  but  there  stand  the  new  loan,  the 
new  deed  of  trust  the  new  bond,  and  the 
release.  They  have  some  legal  effect  At- 
kinson was  a  creditor  next  to  the  first  deed 
of  trust  and  we  think  that  be  can  avail 
himself  of  the  benefit  of  that  release.  I 
find  the  following  In  1  Jones,  Mortg.  §  971: 
"When  a  new  mortgage  Is  substituted  in  Ig- 
norance of  an  Intervening  Hen,  the  mortgage 
released  through  mistake  may  be  restored 
in  equity  and  given  its  original  priority  as  a 
lien."  Kern  v.  A.  P.  Hotallng  Co.,  40  Pac. 
168,  50  Am.  St  Rep.  710;  Young  v.  Shaner, 
55  N.  W.  629,  5  Am.  St  Rep.  701.  Tried  by 
this  law,  the  association  cannot  succeed,  be- 
cause It  was  not  ignorant  of  Atkinson's  lien, 
but  bad  distinct  knowledge  of  it  the  asso- 


ciation being  a  formal  party  to  the  chancery 
suit  and  acted  with  its  eyes  open  to  Atkin- 
son's right 

The  second  question  In  the  case  Is  wheth- 
er Atkinson  is  estopped  from  claiming  prior- 
ity over  the  association  by  his  conduct — 
whether  an  estoppel  in  pais  arises  against 
him  therefrom.  Let  us  see  what  he  did. 
Mr.  Butcher,  the  secretary  of  the  associa- 
tion, says  that  after  the  decree,  "as  I  remem- 
ber the  matter,  Mr.  Atkinson  gave  me  to 
understand  that  bygones  were  to  be  bygones 
between  him  and  Plum,  and  he  had  extended 
to  Mr.  Plum  the  right  band  of  fellowship." 
When  asked  whether  Atkinson  told  bim  that 
he  did  not  Intend  to  take  an  appeal,  he  re- 
plied, "I  don't  Intend  to  say  that  that  is  bis 
exact  language."  Thus  he  does  not  state 
that  Atkinson  told  him  that  be  would  not 
take  an  appeal.  He  further  says  that  At- 
kinson's talk  was  "church  talk,— that  is,  he 
spoke  of  the  connection  of  Plum  and  his 
wife  with  the  Baptist  congregation,  and  that 
by  reason  of  this  litigation  they  bad  with- 
drawn from  the  church,  and  that  It  grieved 
him  to  know  that  such  a  condition  of  affairs 
was  there;  and  that  acting  upon  that 
prompting,  he  invited  them  back,  and,  as  I 
have  always  understood,  the  Baptist  Cburcb 
extended  to  them  the  right  hand  of  fellow- 
ship." He  further  says,  "This  $500  loan 
would  never  have  been  brought  to  the  atten- 
tion of  the  board  If  there  bad  been  any  im- 
pression left  by  Mr.  Atkinson  on  my  mind 
that  he  intended  to  appeal  this  suit."  Mr. 
Plum  states  that  Atkinson  shook  hands  with 
him,  and  told  him  the  costs  were  all  paid, 
and  said:  "Let  It  go.  It  was  paid  for." 
Mrs.  Plum  states  that  Atkinson  said  to  her 
that  he  had  seen  Plum,  and  bad  told  him 
that  the  suit  had  gone  against  him,  and  he 
had  paid  the  costs,  and  that  he  wanted  them 
to  come  to  church.  Atkinson  was  the  minis 
ter  of  the  church.  Now,  this  is  all  that  is 
shown  on  the  side  of  the  association  to  raise 
an  estoppel  against  Atkinson.  It  simply 
shows  that  Atkinson  regretted  the  trouble  in 
the  church  over  the  suit,  and  that  he  wanted 
that  healed.  It  does  not  constitute  an  ex- 
plicit promise  or  pledge  to  the  association 
that  he  would  yield  up  his  debt  or  forego 
his  right  of  appeal,  should  he  come  to  the 
conclusion  that  he  could  successfully  appeal. 
The  evidence  reveals  the  fact  that  this  con- 
versation of  Atkinson  was  casual,  and  only 
bespoke  his  anxiety  to  have  personal  and  re- 
ligious association  and  good  feeling  with 
Plum  and  his  wife,  and  not  meant  by  At- 
kinson to  be  a  matter  of  business  conversa- 
tion. This  subject  of  estoppel  in  pals  is  one 
of  great  importance,  and  one  of  difficulty, 
and  one  that  has  received  much  discussion 
in  the  courts.  How  far  ought  a  party's  c<m- 
versations  or  statements  deprive  him  of  bis 
rights  of  property  on  the  theory  of  esrJoppelT 
is  a  very  difficult  question.  Surely  not  every 
casual  statement  that  a  man  happens  to 
make  in  social  intercourse,  or  even  in  a  busi- 
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nesa  matter,  where  it  1b  sought  to  be  set  up 
.ngalnat  him  as  an  estoppel,  will  so  operate. 
Each  case  largely  stands  on  its  own  facts. 
General  rules  have  been  stated.  In  Bates  v. 
Swiger,  40  W.  Va.  420,  21  S.  E.  874,  we  said 
that:  "Where  one,  by  words  or  conduct.  In- 
tentionally causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  or  such 
words  or  conduct  are  of  such  nature  as  be 
has  reason  to  belleTe  will  cause  him  to  so 
believe,  and  such  otber,  not  knowing  to  the 
contrary,  acts  thereon,  the  former  will  be 
estopped  from  averring  or  claiming  under  a 
different  state  of  things,  then  existing  and 
known  to  him,  to  the  prejudice  of  the  other 
party."  In  Railroad  Co.  v.  Perdue,  40  W. 
Va.  442,  21  S.  E.  753,  we  said  that  the  state- 
ment must  be  made  "either  designedly  or 
with  willful  disregard  for  the  interests  of 
others."  The  word  "intentionally,"  used  in 
Bates  V.  Swiger,  supra.  Is  not  too  strong.  It 
Is  not  meant  thereby  that  there  must  be  an 
intention  to  deceive,  but  "the  representation 
must  have  been  made  with  the  intention,  ei- 
ther actual  or  reasonably  to  be  Inferred  by 
the  person  to  whom  It  was  made,  that  it 
should  be  acted  upon.  In  general,  where 
there  is  nothing  reasonably  indicating  that 
the  representation  was  intended  to  be  acted 
upon  as  a  statement  of  the  truth,  or  that  It 
was  tantamount  to  a  promise  or  agreement 
that  the  declaration  Is  true  so  as  to  amount 
to  an  undertaking  to  respond  in  case  of  Its 
falsity,  the  party  making  it  Is  not  estopped 
from  proving  the  trutb."  Blgelow,  EiStop. 
(>2&  The  word  "willfully"  is  frequently  used 
In  defining  estoppti.  The  United  States  su- 
preme court  has  said  In  Brant  v.  Iron  Co., 
93  U.  S.  326,  23  L.  Ed.  937,  that:  "For  the 
application  of  the  doctrine  of  equitable  es- 
toppel there  must  generally  be  some  intend- 
ed deception  in  the  conduct  or  declarations 
of  the  parties  to  be  estopped,  or  such  gross 
negligence  on  his  part  as  amounts  to  a  con- 
structive fraud,  by  which  another  has  been 
misled  to  bis  Injury."  See,  also,  11  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  431.  Now,  these 
declarations  of  Atkinson,  or  rather  conver- 
sations, were  not  made  to  induce  the  associa- 
tion to  make  a  release,  as  we  have  no  evi- 
dence that  he  knew  of  such  a  transaction; 
nor  could  we  call  them  negligence  when  it 
is  not  shown  that  he  knew  of  any  proposed 
release.  When  the  secretary  of  the  associa- 
tion said  that  Atkinson  gave  him  to  under- 
stand that  be  would  not  appeal,  be  explicit- 
ly says  that  that  was  simply  his  impression 
coUoeted  from  what  Atkinson  said,— his  mere 
inference,— because  he  says  that  Atkinson 
did  not  say  so  in  words.  Of  course,  the  dec- 
larations of  Atkinson  that  he  wished  Plum 
and  his  wife  to  return  to  church  and  let  by- 
gones be  bygones  were  not  meant  to  be  tak- 
en as  an  inducement  to  the  building  associa- 
tion to  act  upon  them  by  a  new  loan  and  the 
release  of  the  deed  of  trust,  nor  were  they 
meant  to  be  taken  In  any  such  sense,  and  It 
would  be  stretching  them  far  to  give  them 


the  force  of  taking  from  Atkinson  bis  legal 
rights. 

Another  important  element  In  this  case  i» 
that.  In  order  to  make  a  statement  operate 
as  an  estoppel,  there  must  be  some  miscoii- 
duct  of  the  party  amounting  to  a  representa- 
tion or  concealment  of  material  facts.  Ks- 
tls  V.  Jackson,  111  N.  C.  145,  16  S.  E.  7,  Si 
Am.  St.  Rep.  784;  11  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  424.  What  Atkinson  said  did  not 
amount  to  an  engagement  not  to  take  an  ap- 
peal, nor  a  representation  that  he  would  not. 
He  had  no  such  Intention  of  so  engaging  or 
!  representing,  or  deceiving  the  association. 
I  and  could  not  have  contemplated  that  it 
,  would  act  upon  the  faith  of  his  words  in- 
I  making  a  release,  as  be  knew  nothing  of  any 
I  Intention  to  make  a  new  loan  and  a  release. 
To  bind  a  man  by  estoppel,  should  it  aot 
appear  that  he  knew  that  a  given  transac- 
tion was  about  to  take  place,  so  as  to  en- 
able us  to  say  that  be  Intended  to  further  it 
by  bis  statement,  or  at  least  enable  us  to- 
i  say  that  he  was  grossly  negligent  In  using 
language  which  might  Induce  such  action  by 
the  association?  The  supreme  court  of  the 
United  States  has  held  in  Morgan  v.  Ball- 
road  Co.,  96  U.  S.  716.  24  L.  Ed.  743,  that 
"the  doctrine  of  estoppel  In  pais  always  pre- 
supposes error  on  one  side  and  fault  or  fraud 
I  upon  the  other,  and  some  defect  of  wblcli 
I  it  would  be  Inequitable  for  the  party  against 
whom  thQ  doctrine  is  asserted  to  take  ad- 
vantage." The  same  doctrine  is  held  In 
Sweeney  t.  Pratt,  70  Conn.  274,  39  Atl.  132, 
G6  Am.  St  Rep.  101.  If,  even,  Atkinson  had 
made  the  explicit  stat^nent  that  he  did  not 
Intend  to  appeal,  it  would  not  bhid  him, 
based  on  no  consideration;  surely  not  unles» 
be  knew  that  a  release  of  the  old  deed  of 
trust  was  In  contemplation,  even  If  it  would 
then.  And  with  what  show  of  force  can  the- 
aBsoclatlon  ask  a  court  to  relieve  it  from 
Its  carelessness?  Was  It  not  extreme  care- 
lessness to  take  such  conversation  of  Atkin- 
son as  a  basis  for  the  solemn  act  of  the  re- 
lease of  its  mortgage?  Why  did  not  the  as- 
sociation learn  explicitly  from  Atkinson 
whether  he  intended  to  forego  his  appeal, 
and  tell  him  why  it  propounded  the  ques- 
tion? In  the  above-cited  case  of  Brant  v. 
Iron  Co.,  93  U.  8.  326,  23  L.  Ed.  937,  It  Is 
held  that,  to  enable  a  party  to  plead  such 
an  estoppel,  it  is  essential  that  he  was  not 
only  destitute  of  knowledge  of  the  true  atate^ 
of  things,  "but  also  of  any  convenient  or 
arallabie  means  of  acquiring  such  knowl- 
edge." See,  also,  11  Am.  &  Eng.  Enc.  Law 
(2d  Bd.)  434,  laying  down  the  same  doctrine. 
So  we  cannot  sustain  the  appellant's  cause- 
on  the  theory  of  an  estoppel. 

Can  we  cancel  the  release  on  the  theory 
of  mistake?  I  have  stated  above  that,  where 
mortgages  have  been  released  in  ignorance 
of  the  existence  of  subsequent  Incumbrances, 
the  prior  lien  will  be  restored.  Those  cases 
go  very  far,  and  their  doctrine  is  question- 
able.   Certainly  they  are  questionable  as  to- 
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mortgagee  made  sut>s8(iuont  to  tlie  release  on 
the  faith  of  that  release.  Can  we  say  in  tbis 
case  that,  though  the  conduct  of  AtUnson 
does  not  constitute  an  estoppel,  stIU  the  as- 
sociation acted  under  miBtake  la  the  belief 
that  Atkinson  would  not  talse  an  appeal,  but 
let  the  decree  of  the  circuit  court  against 
him  stand?  Can  wfe  say  that  It  falls  under 
the  principle  of  those  cases  holding  that, 
where  a  release  Is  executed  In  Ignorance  of 
intervening  liens,  equity  will  cancel  the  re- 
lease on  the  ground  of  mistake?  There  was 
no  basis  for  an  opinion  or  reliance  on  the 
port  of  tlie  association  that  Atkinson  would 
give  up  bis  debt  and  not  aippeal.  A  mis- 
take, to  be  rellevable  In  equity,  must  have  a 
justifiable  basis.  The  fact  that  Atkinson 
had  paid  the  costs  decreed  against  him  In 
the  circuit  court  could  not  fairly  Induce  an 
opinion  that  he  would  not  appeal,  because 
he  was  compelled  to  pay  them.  Nor  would 
the  fact  that  be  bad  delayed  to  appeal  for 
16  months,  because  the  law  gave  him  two 
years  in  which  to  appeal.  Nor  could  such  an 
opinion  be  based  safely  on  the  mere  dec- 
larations of  Atkinson  above  stated.  We 
therefore  cannot  say  that  the  association  act- 
ed in  the  well-grounded  belief  that  there 
would  be  no  appeal,  since  it  had  no  solid 
ground  on  which  to  found  such  belief,  so  as 
to  ask  equity  to  relieve  it  on  the  ground  of 
mistake.  The  truth  is  that  It  is  simply  ask- 
ing a  court  of  equity  to  relieve  it  from  its 
own  carelessness  by  resurrecting  a  mortgrage 
destroyed  by  its  own  act  of  negligence.  We 
cannot  do  this,  and  therefore  we  affirm  the 
decree,  even  though  the  case  seems  hard 
upon  the  association. 


WEST  VIRGINIA  TEAX8P.  CO.  v.  STAND- 
ARD OIL  CO. 
(Snpreme  Court  of  Appeals  of  West  Virginia.) 

CORPORATIONS— LIABILITY  FOR  TORTS-BUSI- 
NESS COMPBTITION  —  COMBINATION— VIOLA- 
TION OF  CONTRACT— BILL  OF  PARTICULARS. 

1.  Corporations  can  be  held  liable  for  torts. 
They  can  be  held  liable  for  damages  for  torts 
done  in  pursuance  of  conspiracy  and  combina- 
tion- between  them  and  other  corporations  or 
persons,  just  like  natural  persons. 

2.  One  may,  without  liability,  in  furtherance 
of  his  own  interest  in  the  competition  of  busi- 
ness, establish  any  works  competin);  with  an- 
other, and  may  induce  customers  of  that  other 
to  withdraw  their  patronage  from  him,  in  or- 
der to  obtain  business  for  himself,  though  it 
injure,  and  is  intended  to  injure,  that  other 
person's  business,  if  there  is  no  contract  be- 
tween such  person  and  his  customers.  The 
motive  of  the  person  so  Aoing,  though  malicious, 
is  not  material,  his  acts  being  lawful.  But  if 
he  induce  such  withdrawal  of  custom  not  in 
bona  fide  neighborly  advice,  nor  in  free  riglit 
of  competition  to  benefit  his  own  husiness,  but 
wantonly  only  to  injure  that  other  person,  he  is 
liable  to  action.  What  one  may  do  thus,  several, 
with  same  justification,  may  combine  to  do. 

3.  Where  several  combine  and  agree  to  do  a 
lawful  not,  violative  of  no  duty  to  another  due 
from  them,  it  is  not  an  unlawful  conspiracy 
subjecting  them  to  an  action  by  him.  though 
the  act  injure  him,  and  was  so  intended. 


4.  If  one  wantonly  and  molicionsly,  whether 
for  hi*  own  benefit  or  not,  induce  a  person  to 
violate  his  contract  with  a  third  person  to  the 
injury  of  that  third  person,  it  is  actionable. 

5.  The  canse  of  action  or  ground  of  defbne* 
must  be  given  in  the  pleadings,  not  in  W\»  of 
particulars;  but  where  the  pleading  is  allow- 
ably, under  the  law  of  pleading,  general,  so  as 
not  to  fairly  apprise  the  adverse  party  of 
what  he  bus  to  meet,  a  bill  of  particulars  mar 
be  demanded  to  amplify  the  pleading,  so  as  to 
more  minutely  specify  the  claim  or  defense 
and  to  prevent  surprise  on  the  trial,  but  no 
call  for  a,  bill  of  particulars  of  evidence  can  be 
made. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Wood  county. 

Action  by  the  West  Virginia  Transporta- 
tion Company  against  the  Standard  Oil  Com- 
pany and  the  Eureka  Pipe  Line  Oomi>any. 
From  the  judgment,  plaintiff  brings  error. 
Reversed. 

W.  N.  Miller,  Van  W'Inkle  &  Amblor,  and 
Mason  B.  Ambler,  for  plaintiff  in  error.  V. 
B.  Archer,  M.  P.  Elliott,  and  A.  B.  Fleming, 
for  defendant  in  error  Standard  Oil  Co. 

BRANNON,  .T.  The  West  Virginia  Trans- 
portation Company  brought  trespass  on  the 
case  in  Wood  county  against  the  Standard 
Oil  Company  ond  the  Eureka  Pipe  Line  Com- 
pany, all  corporations,  and  upon  demurrer 
to  tlie  declaration  Judgment  was  rendered 
for  the  defendants.  The  first  count  of  the 
declaration  charges  that  the  plaintiff  was  en- 
gaged in  the  business  of  transporting  pe- 
troleum oils  by  means  of  pipe  lines  and  tank 
cars  from  Volcano  and  vicinity  to  Parkers- 
burg,  and  In  storing  oil,  and  had  expended 
$300,000  in  acquiring  land,  rights  of  way, 
lines  of  tubing,  and  other  things  necessary 
in  its  business,  and  had  built  up  a  large  and 
lucrative  business,  and  that  the  defendants, 
maliciously  ond  wickedly  contriving  and  in- 
tending to  Injure  the  plaintiff  and  ruin  its 
business,  ond  render  its  plant  and  property 
worthless,  and  deprive  it  of  all  its  businessr 
did  confederate  and  conspire  together  and 
with  the  West  Virginia  Oil  Company,  anoth- 
er corporation,  and  with  C.  H.  Shattuck  and 
other  persons  unknown  to  the  plaintiff,  to 
prevent  all  persons  producing,  refining,  sell- 
ing, or  transporting  oils,  and  particularly  to 
prevent  the  plaintiff  from  transporting  oils 
through  its  pipe  lines  and  by  means  of  its 
tank  cars,  and  from  storing  oil  in  its  stor- 
age tanks,  and  from  executing  any  lawful 
trade  in  connection  therewith.  And  it  char- 
ged also  that  the  Standard  Oil  Company  of 
New  Jersey  organized  about  1891,  and  was 
the  successor  of  all  corporations  and  flnus 
prior  to  that  date  associated  together  under 
a  contract  known  as  the  Standard  Oil  Trust; 
that  the  Camden  Consolidated  OH  Company 
was  a  member  of  the  said  trust,  and  under 
its  control:  that  in  1802  the  business  and 
propei-ty  of  said  trust  were  reorganized  un- 
der, and  are  now  controlled  by,  the  Standard 
Oil  Company,  and  controlled  by  the  same 
men   formerly  owning  and  controlling  said 
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Standard  Oil  Trnst;  that  tbe  Eureka  Pipe 
Line  Company  Is  owned,  controlled,  and  op- 
erated by  the  same  men,  and  doing  business 
In  the  interest  of  the  Standard  Oil  Company, 
and  Is  a  transportation  branch  of  that  com- 
pany; that  the  West  Virginia  Oil  Company 
was  organized  about  1886  to  purchase  and 
operate  what  was  known  as  the  property  of 
the  ^yeat  Virginia  Oil  &  Land  Company,  a 
territory  on  which  the  plalntlfT  had  laid  pipe 
lines,  and  from  which  it  had  for  several 
years  transported  oil  for  compensation;  that 
the  Standard  Oil  Trust,  through  Individuals 
interested  In  it,  bad  become  a  large  stock- 
holder in  the  West  Virginia  OH  Company, 
and  dictated  its  management;  and  by  means 
thereof,  and  of  its  monopoly  of  the  produc- 
tion, refining,  and  transportation  of  oil 
thronghout  the  world,  practically  controlled 
the  business  of  said  West  Virginia  Oil  Com- 
pany, and  since  the  reorganization  of  the 
Standard  Oil  Trust  by  the  organization  of 
the  Standard  Oil  Company  had  continued  to 
-do  so,  and  had  Induced  the  construction  of 
the  Eureka  Pipe  Line  Company,  and  thus 
ruined  the  business  of  the  plaintiff;  that  this 
was  the  object  and  accomplishment  of  the 
said  combination  and  malicious  conspiracy. 
It  is  very  clear  that  a  corporation  can  be 
guilty  of  a  combination  or  conspiracy  with 
oth^*  corporations  or  persons  aimed  at  and 
accomplishing  the  Injury  of  other  corpora- 
tions or  persons.  It  Is  a  mere  legal  entity, 
Impersonal,  and  In  Itself  is  Incapable  of  so 
doing;  but  It  Is  moved  by  human  beings,  Is 
operated  by  human  agents,  and  Is  thus  an  ac- 
tive person,  not  only  for  damage  done  In  the 
breach  of  contracts,  but  for  torts  doing  oth- 
ers harm.  It  will  not  avail  either  to  say 
that  it  has  no  power  within  the  scope  of  Its 
authority  to  do  wrong,  and  can  do  only  the 
lawful  things  contemplated  by  the  state  In 
the  bestowal  of  Its  charter,  and  that,  there- 
fore, so  far  as  Its  agents  make  It  do  wrong, 
its  acts  are  outside  the  field  of  its  legal  pow- 
er, ultra  Tires,  and  void,  not  binding  the  cor- 
poration, and  thus  that  no  tort  binds  it 
Such  was  the  old  common-law  rule,  but  It  Is 
completely  overruled.  7  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  821.  That  doctrine  may  do  as 
to  contracts,  but  It  cannot  plead  this  doc- 
trine to  screen  Itself  from  Its  wrongs  done 
to  others  against  their  will  and  rights.  Bank 
V.  Graham,  100  U.  S.  C99,  25  L.  Ed.  750.  In 
that  case  the  court  says:  "They  are  also  li- 
able for  acts  of  their  servants  while  engaged 
In  the  business  of  their  principals  to  the 
same  extent  that  individuals  are  liable  under 
like  circumstances.  Merchants'  Nat  Bank 
V.  State  Nat  Bank,  10  Wall.  604,  19  L.  Ed. 
lOOS.  An  action  may  be  maintained  against 
Its  malicious  or  negligent  torts,  however  for- 
clRn  they  may  be  to  the  object  of  Its  cre- 
ation, or  beyond  Its  granted  powers.  It  may 
be  sued  for  assault  and  battery,  tor  fraud 
and  deceit,  for  false  imprisonment  for  ma- 
.llclous  prosecution,  for  nuisance,  for  llheL 


In  certain  cases  It  may  be  Indicted  for  mis- 
feasance 6r  nonfeasance  toncblng  duties  Im- 
posed upon  It  in  which  the  publlQ  are  in- 
terested. Its  offenses  may  be  such  as  will 
forfeit  its  existence.  Railroad  Co.  t.  Quig- 
ley,  21  How.  200,  10  L.  Ed.  73;  2  Wait  Act 
&  Def.  387-338;  Ang.  &  A.  Corp.  tS  ISH 
386;  Cooley,  Torts,  119,  120."  Manifestly 
society  must  have  protection  against  wrong- 
ful acts  done  by  these  corxwrate  persons, 
now  so  numerous,  and  performing  so  many 
varied  business  functions  In  our  day,  which 
so  closely  touch  man  In  all  his  affairs.  The 
case  of  State  v.  Baltimore  &  O.  R.  Co.,  15 
W.  Va.  382,  36  Am.  Rep.  803,  strongly  as- 
serts this  liability.  So  Smith  v.  Railway 
Co.  (this  term^  85  S.  E.  834;  GlUIngham  t. 
Railroad  Co..  35  W.  Va.  688,  14  S.  E.  243,  14 
L.  R.  A.  798,  29  Am.  St  Rep.  827;  Gregory's 
Adm'r  T.  Railroad  Co.,  87  W.  Va.  606.  16 
S.  B.  819.  "Upon  like  grounds  an  action 
may  be  maintained  against  a  corporation  to 
recover  damages  caused  by  a  conspiracy  to 
which  the  corporation  was  a  party."  5 
Thomp.  Corp.  S  6315;  Buffalo  Co.  v.  Stand- 
ard Oil  Co.,  106  N.  Y.  669,  12  N.  B.  820.  If 
a  corporation  have  no  sojil,  it  has  a  mind, 
and  can  commit  a  tort  Involving  a  mental 
element  It  can,  therefore,  have  a  bad,  ma- 
licious motive  through  Its  representative 
agents  acting  In  Its  transactions.  7  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  830.  That  a  mo- 
nopoly, a  huge  corporation,  or  associate  cor- 
poratlons,  to  establish  vast  business  and  de- 
rive profits  therefrom,  to  the  great  detriment— 
the  practical  ruin — of  the  plaintiff  and  others 
In  like  business,  is  charged  In  the  first  count. 
Is  true;  but  that  is  not  enough.  It  must  ap- 
pear that  this  monopolistic  business  hurt  i 
the  plaintiff.  But  that  even  will  not  do;  It 
most  harm  It  by  doing  unlawful  things./ Not 
only  must  the  plaintiff  have  a  right  bnt  that 
right  must  be  Injured  by  the  defendants,  and 
Injured,  too,  by  unlawful  means,  by  acts 
which  the  defendants  had  no  right  to  do. 
You  must  establish  that  the  defendants  owed 
a  duty  to  the  plaintiff,  and  broke  that  duty 
to  make  an  actionable  tort  There  can  be 
no  tort  unless  there  is  a  duty  from  one  to 
another,  and  that  duty  broken.  You  most 
set  this  down  as  a  test  of  tort:  "A  legal 
right  must  be  Invaded  in  order  that  an  ac- 
tion of  tort  may  be  maintained.  The  mere 
fact  that  a  complainant  may  have  suffered 
damage  of  the  kind  which  the  law  recognizes 
is  not  enough.  There  must  also  be  a  viola- 
tion of  a  duty  recognized  by  law.  In  the 
language  of  the  civil  law  mere  damnum  Is 
not  enough;  there  must  also  be  Injuria:  that 
is,  "Et  damno  absque  injuria  non  oritur  ac- 
tio.' "  1  Jag.  Torts,  87.  We  must  nicely  dis- 
tinguish between  damnum  and  Injuria.  We 
commonly  use  the  words  "Injury"  and  "dam- 
age" Indiscriminately,  but  in  the  rule  above 
these  Latin  words  are  distinct  "Damnum" 
means  only  harm,  hurt  loss,  damage;  while 
"injuria"    comes   from    "In,"    against    and 
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'^us,"  right,  and  means  aomethtag  done 
against  the  ligbt  of  the  party,  producing 
damage,  and  has  no  reference  to  the  fact  or 
amount  of  damage.  Unless  a  right  Is  vio- 
lated, though  there  be  damage,  It  Is  damnum 
absque  Injuria./  Such  Is  the  case  under  the 
first  count  of  tne  declaration.  The  plaintiff 
bad  a  perfect  right  to  operate  its  business. 
So  bad  the  defendants  the  right  to  operate 
theirs.  They  both  bad  right  to  compete  for 
business.  There  la  no  right  better  estab- 
lished under  the  law  of  business  than  the 
right  of  trade  competition.  Steamship  Co. 
T.  McGregor,  21  Q.  B.  Div.  5+i,  23  Q.  B.  Dlv. 
588  (see  note  below);  Huttley  v.  Simmons, 
[1808]  1  Q.  B.  DlT.  181.  These  companies 
were  owned  by  the  same  men.  Their  inter- 
ests were  common,— one  buying,  refining, 
and  selling  oil;  the  other  transporting  it.  I 
mean  the  defendant  companies.  Bad  they 
not  a  right  to  work  together  to  promote  the 
common  interest?  Even  to  conspire  to  draw 
to  themselves  from  other  competitors  busi- 
ness, so  they  did  no  unlawful  act?  The 
count  charges  an  arrangement  designed  to 
form  a  monopoly  to  control  or  dominate  the 
business  of  purchasing,  producing,  refining, 
and  selling  oil.  Every  one  has  a  right  to 
enlarge  his  business,  even  though  by  means 
of  greater  capital,  superior  facilities  and  ca- 
pacity be  monopolize  business  and  injure 
competitors.  If  the  business  is  lawful,  so 
that  it  violate  no  state  law,  even  if  it  over- 
shadow others,  who  can  prevent  it  in  a  free 
country  of  constitutional  law?  The  consti- 
tutions of  the  state  and  Union  say  that  there 
shall  be  liberty.  This  Includes  the  right  to 
carry  on  legitimate  business,  as  much  as  the 
right  to  be  exempt  from  illegal  imprisonment 
of  body.  State  v.  Goodwill,  33  W.  Va.  17&, 
181,  10  S.  B.  286,  6  L.  R.  A.  621,  25  Am. 
St.  Rep.  863,  and  note.  Is  there  too  much 
liberty  in  America?  If  so,  blame  these  con- 
stitutions. And  corporations  fall  under  the 
protection  of  the  clause  of  the  constitutions 
referred  to.  Their  legal  rights  are  protected 
tlie  same  as  those  of  natural  persons.  Rail- 
road Co.  V.  Gibbes,  142  U.  S.  386,  12  Sup. 
Ct.  255,  35  L.  Ed.  1061.  If  the  state  allows 
them  to  do  business  (and  it  Is  only  citizens 
doing  business  in  the  name  of  corporations), 
how  can  it  withhold  from  them  the  right  of 
doing  competitive  business?  If  the  legisla- 
ture, under  the  great  police  power,  can  re- 
strict the  right  to  associate  persons  and  their 
means  and  Intellects  in  the  transaction  of 
lawful  business,  so  as  to  protect  other  less 
favored  competitors,  and  so  far  as  it  can 
constitutionally  do  so,  it  must  be  left  to  it 
to  do  so;  but  until  it  does  so  the  individual 
cannot  complain.  The  very  minute  these  ag- 
gregations conspire  to  do  acts  harmful  to 
the  state,— that  is,  the  general  public,— to 
raise  or  depress  prices  of  necessary  things, 
or  to  restrain  trade,  they  fall  under  the  pow- 
er uf  the  state;  but  the  mere  operation  by 
lawful  means  of  lawful  business,  however 
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hurtful  to  individuals.  Is  not  actionable.  It 
may  cause  damage,  but  it  is  damage  without 
violation  of  right  The  very  minute  the  man 
or  corporation  In  the  operation  of  business 
does  an  act  which  is  both  unlawful  and  hurt- 
ful to  another,  violative  of  his  right,  the 
wrongdoer  is  liable  to  action;  but,  if  his  act 
is  lawful,  he  is  not  liable.  This  first  count 
charges  malicious  conspiracy,  but,  if  the  act 
is  lawful,  that  matters  not  "When  the  ques- 
tion at  issue  is  whether  one  person  has  suf- 
fered legal  wrong  at  the  hands  of  another, 
the  good  or  bad  motive  which  influenced  the 
action  complained  of  is  generally  of  no  im- 
portance whatever.  What  was  said  in  the\ 
opening  chapter  of  this  work— that  the  exer-  \ 
else  by  one  man  of  his  legal  right  cannot 
be  a  legal  wrong  to  another— has  been  abun- 
dantly shown  to  be  justified  by  the  authori- 
ties, even  if  it  were  not  in  Itself  a  mere  tru- 
ism. An  act  which  does  not  amount  to  a  , 
legal  injury  cannot  be  actionable  because  / 
done  with  a  bad  intent  Any  transaction 
which  would  be  lawful  and  proper  If  the  par- 
ties were  friends  cannot  be  made  the  foun- 
dation for  an  action  merely  because  they 
happen  to  be  enemies.  As  long  as  a  man 
keeps  himself  within  the  law  by  doing  no 
act  which  violates  it,  we  must  leave  his  mo- 
tives to  Him  who  searches  the  heart  To 
state  the  point  in  a  few  words,  whatever  one 
has  a  right  to  do  another  cannot  have  a 
right  to  complain  of."  Oooley,  Torts,  688, 
830.  "If  one  be  moved  by  malice  to  the  ex- 
ercise of  a  legal  right  no  action  arises." 
Raycroft  v.  Tayntor,  08  Vt  219,  35  Ati.  53, 
38  L.  R.  A  225,  54  Am.  St  Rep.  882.  "A 
lawful  act  is  not  actionable,  though  it  pro- 
ceed from  malicious  motives."  Iron  Co.  v. 
Uhler,  75  Pa.  467,  15  Am.  Rep.  599.  This  is 
strongly  illustrated  in  Frazier  v.  Brown,  12 
Ohio  St  294,  where  a  farmer  dug  a  hole  cut- 
ting off  underground  water  accustomed  to 
percolate  and  ooze  through  his  land  to  the 
land  of  a  neighbor,  and  it  was  held  he  was 
not  liable,  though  he  did  the  act  with  malice; 
the  motive  was  Immaterial,  as  he  had  right 
to  use  bis  land  as  he  pleased.  See  many 
cases  cited  In  Chlpley  v.  Atkinson  (Fla.)  1 
South.  934,  11  Am.  St  Rep.  370;  Phelps  v. 
Nowlen,  72  N.  Y.  39,  28  Am.  Rep.  93;  Payne 
V.  Railroad  Co.,  13  Lea,  507,  49  Am.  Rep. 
OOC;  Chambers  v.  Baldwin,  91  Ky.  121,  15 
S.  W.  57,  11  L.  R.  A  550,  34  Am.  St  Rep. 
ICo. 

What  wrongful  acts  does  this  first  count 
state?  The  formation  of  trade  combination- 
call  it  "monopoly"— is  not  actionable  alone. 
How  far  the  grant  of  exclusive  privilege  by 
the  state  (and  this  is  the  only  monopoly, 
legally  speaking)  is  valid  when  its  right  is 
contested,  is  one  thing.  We  are  not  dealing 
with  that  This  monopoly  is  not  that  It  is 
the  act  of  persons  and  corporations,  by  imlon 
of  means  and  eftort  drawing  to  themselves, 
in  the  field  of  competition,  the  llou's  share  of 
trade.    This  is  not  monopoly  condemned  by 
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lawy  The  Mon  has  stKtclKftf  mt  hi«  pe-^ra 
md  grab'betd  tn  prey  more  than  afben,  hvt 
that  Is  the  uatuMT  rlgbt  of  tie  Bon  hi  the 
field  of  pursuit  and  captum  Pity  tlirt  the 
lion  exists,  his  coiupetlug'  ainlmala  may  say; 
bnt  natnial  law  accor(}s  tiie  right,  It  Is  given 
him  by  the  Maimer  for  existence  The  state 
made  the  Standard  Oil  Company,  and  gave 
It  this  right  of  behig  and  worWng.  Better 
for  its  competitors  tmere  It  not  so.  Xfhat 
other  acts  besWea  the  formation  of  tMs  er^ 
grossing  association  does  tlie  tint  want 
charge?  That  it  caused  the  West  yirglnla 
Oil  Company  to  build  a  pipe  Hae  from  Its 
property  to  the  Baltfmore  &  Ohio  Ralfroad 
to  ship  Its  oil  to  the  refinery  of  the  Stan&rd 
Otl  Company.  SKockholders  In  the  one  -were 
also  In  the  other.  Had  they  not  the  right  to 
bnlTd  this  Hue  to  fnfther  thetr  own  Interests, 
to  conrey  prodnct  of  the  one  for  refinement 
by  another?  A  man  otvnhig  a  farm,  and  also 
fnterested  In  a  ndfl,  may  not  the  ttM  <fwn- 
en  Indace  the  farmer  to  build  some  meator  of 
ttansportTng  his  wheat  to  that  mill,  -without 
betrig  liable  to  sort  by  a  man  owning  a  rail- 
road which  had  btwn  accustomed  to  carry 
wheat  from  that  farm?  And  suppose  there 
were  no  common  Interest  In  the  farm  and 
mill,  cannot  the  mill  owners  indnce  this  farm- 
er to  bufld  a  means  of  transport  from  his 
farm  to  their  mill?  Is  this  sdlcltlng  trade 
by  any  usual  means,  a  legal  wrong  to  compet- 
itors? The  gravest  Item  under  this  head  la 
the  charge  that  the  Standard  Company  re- 
QTilred  oil  producers  Ctvfthorrt  specifying  any 
but  the  Vfest  Virginia  OH  CompanjF),  as  a 
condition  precedent  to  purchasing  their  offl, 
to  ship  through  said  ptpe  line,  and  required 
those  producers  to  the  land  of  the  West  Vlt^ 
glnla  Oil  Company  to  do  so  as  a  eoadftlon 
precedent  to  holding  their  leases,  uotwlth- 
Btflndlng  that  the  more  nsnal  and  satisfac- 
tory route  of  transport  was  the  pipe  Hne  <tt 
the  plaintiff;  and  that  later  the  defendants, 
through  the  Eureka  Pipe  Line  Company,  to 
further  accomplish  their  purpose  of  mining 
the  plaintiff,  built  a  branch  pipe  line  through 
territory  which  had  for  years  patronized  the 
plaintiff's  line,  to  ofder  to  prevent  and  fore» 
stall  the  plaintiff  from  transacting,  acqulis 
tog,  or  maintatolng  any  businese,  and  from 
extending  Its  Itae  to  any  other  territory;  and 
that  the  defendants  and  confederates,  by 
their  monopo4y  and  control  over  the  oil  bust- 
ness,  refused  to  ship,  or  permit  others  to  ship, 
oils,  or  buy  oils  shipped  through  the  Plato- 
tiff's  line,  and,  betog  the  only  refiners  of  oil 
at  Parkersburg  and  elsewhere,  refused  to 
buy  oil  shipped  through  the  pipe  line  of  the 
plaintiff.  At  first  blush  this  conduct  might 
appear  wrong;  but  a  second  thought  agato 
presents  the  question  whether  the  defend- 
ants to  this  did  anything  unlawful.  The  de- 
fendant companies  were  all  In  common  tater- 
est  Could  they  not  unite  to  further  their  to- 
terests?  Could  not  the  Standard  Oil  Com- 
pany buy  from  whom  It  chose?    And  wlthto 


the  pate  of  tM»  rlgtrt  coald  it  Bot  Impose  mdi 
ceodltlonB  a*  It  chose?  Casanot  the  rfBage 
merchant  say  to  the  farmer,  "1  wH  net  buy 
yonr  eggs  unless  yon  buy  my  calleo?"  Can- 
not the  Mg  miD  owner  refuse  to  bny  wheat 
from  thoae  whcr  db  not  ship  K  over  a  nill- 
road  or  ste&mtMat  Hne  owned  by  him?  Can- 
not the  mill  owner  refuse  to  lease  fads  farm 
to  those  who  db  not  stU  products  to  his  mffl? 
He  may  be  exacting  and  oppressive,  bnt  caa 
other  mffl  owners  sue  him  for  this?  Is  this 
right  not  a  part  and  parcel  of  bis  business 
right?  rt  Is  the  right,  even  when  there  is 
no  common  ownership,  as  there  Is  to  this 
case,  of  one  man  to  buy  of  whom  he  chooses; 
and  be  can  hnpoae  arbftrarry,  hard  conditions, 
if  the  other  party  chooses  to  accede  to  them. 
So  tt  Is  the  dear  right  of  the  other  party  to 
Sell  to  whom  be  chooses,  and,  he  faartog  this 
right,  how  does  the  other  party  do  a  wrong 
to  ptrchastog  fnnn  hptai?  The  righ*  of  the 
one  carries  with  ft  the  right  of  the  other. 
These  producers  of  oil  had  right  to  seB  to 
whom  they  chose,  to  ship  their  efl  by  what 
pipe  line  fhey  chose,  and  they  had  the  right 
to  submit  to  the  terms  of  the  Standard  Otl 
Company,  and  to  view  of  this  right  the  com- 
pany couM  boy  from  whom  K  chow,  and  on 
sncfa  terms  as  ft  chose;  for  the  right  of  the 
former  wotfld  bear  no  frttftage,  wotdd  be 
fntfle,  wtfhout  the  corresponding  right  of  con- 
tract to  the  Company.  Observe  the  question 
here  Is  not  one  of  enforcing  a  MOtract  hi 
fator  of  a  memory,  at  of  detenolnlng 
Whether  Its  condftions  are  reasonable;  not  a 
qttestion  of  bow  far  the  cenrts  would  go  to 
enforce  a  contract  between  the  Standard  Oil 
Company  and  producers,  orr  between  the  Bn- 
reka  Compiuy  and  prodneers  bindtog  the  lat- 
ter to  transport  oil  only  over  that  Hoe;  not 
a  proceedhjg  by  the  state  to  forfeit  a  charter 
for  misuse.  The  question  here  is,  has  the 
company,  by  fllega!  act,  vk^ted  the  rights  of 
the  ptalotiffi'  Cotrasel  tot  {rtatotiff  pot  em* 
phasts  cm  the  charge  of  conspiracy  and  mal- 
ice; bat  there  can  be  no  conspiracy  to  do  a 
legitimate  act,— an  act  which  the  law  allows, 
—nor  malice  therein.  To  give  action  there 
must  not  only  be  conaplracy,  bnt  conspiracy 
to  do  a  wrongful  act.  If  the  act  Is  lawftd, 
no  matter  how  many  unite  to  do  It  Bohn 
Mfg.  Co.  V.  Northwestern  Lumbermen's 
Ass'n  (Mton.)  56  N.  W.  1119,  21  L.  ».  A. 
337.  40  Am.  Bt  Rep.  819.  "A  conspiracy 
cannot  be  made  the  subject  of  an  action, 
though  damages  result,  nnless  something  Is 
done  which,  without  the  conspiracy,  would 
give  right  of  action.  The  tme  test  as  to 
whether  such  action  will  He  is  whether  the 
act  accomplished  after  the  conspiracy  Is 
formed  is  Itself  actionable."  Dels  v.  Win- 
free,  80  Tex.  400,  16  S.  W.  Ill,  26  Am.  St. 
Rep.  7QS.  An  agreement  to  get  trade  Into 
yonr  own  hands,— that  being  the  sole  pttr- 
pose,— though  it  harm  others,  la  not  action- 
able. Steamship  Co.  v.  McGregor,  21  Q.  B. 
Dlv.  644,  23  Q.  B.  DlT.  596  (see  note  below); 
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autUey  T.  Simmons  [1898]  1  Q.  B.  Dlv.  181. 
The  case  cited  by  couosel  (Morris  Run  Coal 
Go.  V.  Barclay  Coal  Co,  68  Pa.  173,  8  Am. 
Uep.  159),  was  a  coinbUiation  of  coal  compa? 
nies  to  enbance  pilcea  to  the  pabUc  So  Peo- 
ple T.  Sheldon,  130  N.  Y.  251,  84  N.  B.  785, 
23  L.  R.  A.  221,  36  Am.  St  Rep.  68U,  and  Peo- 
ple T.  MUlc  Exchange  (N.  T.)  39  N.  K  1062, 
27  L.  R.  A.  437,  45  Am.  St  Rep.  609,  involved 
right  of  a  corporation  to  fix  pricea  of  mlUE, 
and  it  vas  declared  against  public  policy,  so 
as  to  forfeit  charter.  JacksMi  v.  Stanfleld 
(Ind.  Sup.)  36  N.  E.  345.  37  N.  B.  14,  23  L. 
R.  A.  5S8,  comes  nearer  the  point  though  it, 
too,  has  In  it  the  element  of  an  agreement 
harmful  to  the  pabUc,  and  is  not  a  case 
where  owners  of  property  and  business,  as 
here,  seek  to  further  their  interests  by  indu- 
cing others  to  trade  with  them,  and  not  with 
competitors.  Xbere  It  was  a  pure  agreement 
to  compel  others  not  to  deal  with  a  party  (a 
boycott),  not  as  in  tills  instanoe,  to  oompd 
persons  to  deal  with  the  defendants.  State 
V.  Standard  OU  C&,  49  Ohio  St  137,  30  N.  B. 
279,  15  L.  R.  A.  145,  34  Am.  St  Rep.  541, 
was  an  agreement  to  control  production  and 
prices  against  the  public  Interests,  and  was  a 
proceeding  by  the  state  to  wlthteiw  a  char- 
ter, not  an  action  by  an  individual  ou  the 
theory  of  private  injury.  I  do  not  say  that 
an  individual  damaged  by  a  comblnatlna 
against  pulUVc  policy  and  law  cannot  sue.  I 
say  he  can.  In  Bohn  Mfg.  Co.  t.  Northwest- 
ern Lumbermen's  Ass'n  (Minn.)  65  N.  W. 
1119,  21  L.  R.  A.  337,  40  Am.  St  Rep.  818, 
It  Is  held  that  "any  nian,  unless  under  con- 
tract obligation,  or  unless  his  employsient 
charges  blm  with  some  public  dnty,  has  right 
to  refuee  to  work  for  oc  deal  with  any  man 
or  class  of  vaen,  as  he  sees  lit;  and  this  right 
which  one  man  may  exercise  singly,  any 
number  mygy  exercise  jointly."  The  whole- 
sale merchants  refuse  to  deal  with  consum- 
ers in  favor  of  retail  dealei-s.  Can  we  eon- 
smners  sue  them?  "He  may  refuse  to  deal 
with  any  man  or  class  of  vaea.  It  is  no 
crime  for  any  number  of  persons,  without 
any  unlawful  object  In  view,  to  associate  and 
agree  that  they  will  not  work  for  or  deal 
with  certain  men,  or  classes  of  men,  or  work 
under  a  certain  iffice,  or  without  obtain  couf 
ditiona."  Carew  v.  Rutherford,  106  Mass.  1. 
14,  S  Am.  Rep.  287.  The  great  Chief  Jus- 
tice Shaw  said  that  the  legality  of  the  asso- 
elation  d^>enda  upon  its  object  and  whether 
It  be  innocent  or  otherwise.  Com.  t.  Hunt 
3.S  Am.  Dec.  346.  The  law  allows  men  to 
combine  to  obtain  a  lawful  benefit  to  them- 
selves. Greenh.  Pub.  PoL  651.  In  Olive  v. 
Van  Patten.  7  Tex.  Civ.  App.  630,  25  S.  W. 
42S,  while  condemning  the  particular  act  in- 
volved in  that  case,  the  court  declared  the 
right  to  compete,  though  it  injured  the  plain- 
till.  "This  would  be  legitimate.  They  could 
do  this  without  responsibility  for  Injurious 
consequence  to  the  plaintiff's  business;  but 
tliey  could  not  without  some  legal  purpose 


directly  serving  their  own  business,  mali- 
ciously Induce  others  not  to  trade  with  tiie 
plaintiff."  Who  can  say  that  the  acts  at- 
tributed to  the  defendants  did  not  benefit 
them?  Had  they  done  these  acts  to  benefit 
strangers,  from  malice.  It  would  be  differ- 
ent. Now,  these  companies  were  furthering 
{heir  own  interests  la  lawful  competition 
with  others.  If  they  possessed  the  lawful 
right  above  stated,  what  matters  it  that  they 
did  have  the  intent  to  cut  down  the  business 
of  others,  or  that  they  did  cut  it  down  and 
faijure  others,  though  they  did  this  that  th^ 
might  themselves  fatten?  So  far  this  first 
count  charges  only  the  exercise  by  the  de- 
fendants of  a  right  of  constitutional  liberty, 
accorded  alike  to  all,— simply  the  right  of 
self-adrancement  In  legitimate  business.— 
self -preserTatlon.  we  may  say.  That  In  these 
days  of  sharp,  ruinous  competitloa  some  per- 
ish is  Inevitable.  The  dead,  are  found  strewn 
all  along  the  highways  of  business  and  com^ 
merce.  Has  it  not  always  been  so?  Will  It 
always  be  so?  The  evolution  of  the  future 
must  ansvrer.  What  its  evolution  will  be 
in  this  regard  we  do  not  yet  know,  but  we 
do  know  that  thus  far  the  law  of  the  sur- 
vival of  the  fittest  has  been  inexoraUe.  Ha- 
inan intellect— human  laws— cannot  prevent 
these  diaastms.  The  dead  and  wounded 
have  no  right  of  action  from  the  working  of 
this  imperious  law.  This  is  a  free  country. 
Liberty  must  exist.  It  is  for  all.  This  is  a 
land  of  equality,  so  far  as  the  law  goes, 
though  some  men  do  in  lust  of  gain  get  ad- 
vantage.   Who  can  help  It? 

Connsd  tor  defendants  urge  that  it  does 
not  lie  in  the  mouth  of  the  pLaintltC  to  cliarge 
upon  them  the  maintenance  of  a  monopoly, 
for  that  the  plaintlll  Itself,  by  this  very  suit 
seeks  to  enforce  a  monopoly  in  favor  of  it- 
self, and  exclude  others  from  open  trade.  I 
do  not  regard  this  question  as  material  in  the 
case,  because  the  sole  question  is  whether  the 
defendants  have  committed  an  actionable 
tort 

Another  featm'e  is  to  be  noted.  The  count 
does  not  specify  that  the  plaintiff  had  any 
subsisting  contracts  with  oU  producers  for 
tlie  conveyance  of  oil.  The  field,  was  open 
to  aU.  If  there  had  been  sacb  contracts, 
and  frustrated  by  a  malicious  conspiracy,  it 
would  be  actionable.  In  my  opinion,  though 
the  cases  differ.  If  done  for  one's  own  bene- 
fit it  is  actionable,  there  being  a  fixed  con- 
tract Principles  stated  and  cases  cited  in 
a  Florida  case  clearly  sustain  this.  It  is  a 
luminous  case.  Chipley  t.  Atkinson,  23  Fla. 
206,  1  South.  934,  11  Am.  St  Rep.  367.  See 
Boysen  v.  Thorn  (Cal.)  33  Pac.  492,  21  L.  R. 
A.  233;-  Flaccus  v.  Smith  (Pa.)  48  Atl.  894; 
Bowen  T.  Hall,  6  Q.  B.  Div.  333;  Doremus 
V.  Hennesay  (IlL)  52  N.  E.  924,  54  N.  £.  524, 
43  L.  B.  A.  797,  68  Am.  St  R^.  203;  Per- 
kins T.  Pendleton  (Me.)  38  AtL  96,  60  Am.  St 
Rep.  252. 

There  is  cue  charge  in  the  first  count  which 
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presents  a  cause  ot  aCtioh.  and  that  is  that  de- 
fendants wickedly  and  maliciously,  to  injure 
the  plaintiff,  represented  to  "various  persons," 
customers  of  tbe  plaintiff,  tbat  the  plaintiff's 
pipe  lines  and  appliances  were  unsafe  and 
dangerous  to  transport  and  store  petroleum. 
The  question  arises  whether  this  count  Is  not 
too  general,  or,  rather,  indefluite,  in  not  nara- 
>ag  the  persons  to  whom  such  representations 
were  made.  Clearly,  the  defendants  are 
entitled  to  specification  here,  In  ord«:  to 
meet  tbe  charge.  But  is  this  nomination  a 
necessary  part  of  the  declaration?  I  think 
not,  as  it  can  be  done  by  bill  of  particulars. 
Considerable  is  said  of  the  office  performed 
by  bills  of  particulars  In  Clarke  t.  Railroad 
Co.,  39  W.  Va.  732,  20  S.  B.  696.  In  that 
excellent  late  work,  3  Enc.  PI.  &  Prac. .  p. 
tS19,  the  law  Is  put  In  a  nutshell:  "A  bill 
of  particulars  does  not  set  forth  the  canse 
of  action  or  ground  of  defense.  These  con- 
stitute the  functions  of  the  original  pleading. 
Tbe  chief  ofHce  of  a  bill  of  particulars  is  to 
amplify  a  pleading,  and  more  minutely  a^pe- 
city  the  claim  or  defense  set  np."  Here  the 
charge  is  false  representation  of  insufficien- 
cy of  tbe  plalntifTs  machinery  and  applian- 
ces, which  is  tbe  ground  of  action.  The  per- 
sons to  whom  the  representations  were  made 
are  only  a  speclflcatlon  to  make  definite  and 
specific  the  charge,  and  to  limit  its  gener- 
ality. The  declaration  Is  not  bad  for  this 
cause.  It  is  said  tbat  in  addition  to  the 
charge  of  false  representation,  there  should 
be  a  distinct,  afflrmattre  allegation  that 
tbe  representations  were  false  and  the  ma- 
chinery good.  That  would  conform  better 
to  technical  pleading,  but  the  word  "falsely" 
will  answer  this  purpose,  especially  in  view 
of  section  29,  c.  125,  Code. 

Second  Count,  It  specifies  as  its  pointed 
gravamen  that  tbe  defendants  and  Shattuck 
conspired  to  destroy  the  plant  and  business 
of  tbe  plaintiff,  and  did  by  threats  and  un- 
fair means  oblige  persona  owning  and  pro- 
ducing oil  to  ship  it  by  other  means  of 
transportation  than  those  of  the  plaintiff, 
which  persons  bad  before  been  the  custo- 
mers of  the  plaintiff;  and  tbat  tbe  West 
Virginia  Oil  Company  and  Shattuck  notified 
such  customers  not  to  ship  any  oil  over  the 
piaintUTs  line,  and  not  to  permit  plaintiff 
to  do  any  business  in  transporting  oil,  so  far 
as  such  customers  could  prevent  it  While 
the  first  count  does,  the  second  count  does 
not,  state  tbat  the  defendants  were  engaged 
in  the  business  of  buying,  refining,  and 
transporting  oil  as  competitors  with  the 
plaintiff,  and  thus  present  a  justification 
for  their  action,  but  simply  charges  that 
they  interfered  unlawfully  and  maliciously 
with  tbe  plaintiff's  business,  with  malign 
purpose  to  destroy  it  This,  I  think,  is  a 
legal  cause  of  action.  It  is  argued  for  the 
defendants  that  it  is  not  stated  tbat  tbe 
plaintiff  had  contracts  with  its  patrons  with 


which  the  defendants  interfered,  and  with- 
out right  induced  such  patrons  to  break 
such  contracts;  and  that  as  such  customers 
had  right  to  deal  with  whom  they  pleased, 
tbe  defendants  could  not  commit  an  action- 
able wrong  in  inducing  them  to  withdraw 
their  usual  patronage  from  the  plaintiff. 
But  it  does  seem  to  me  that  though  those 
customers  had  such  right  it  did  not  impart 
to  the  defendants  any  right  and  immunity 
to  step  in  between  them  and  the  plaintiff, 
and  induce  those  customers  to  withdraw 
their  patronage,  not  for  tbe  benefit  of  tbe 
defendants  in  the  exercise  of  the  right  of 
free  competition,  but  in  malice  only  to  in- 
jure and  destroy  the  plaintiff.  Cases  above 
cited  show  this.  In  Delz  v.  Winfree,  80  Tex. 
400,  16  S.  W.  Ill,  26  Am.  St  Rep.  755,  it  is 
held  tbat  while  one  has  a  right  to  deal  with 
whom  lie  pleases,  yet  this  right  is  limited  to 
him,  and  does  not  give  another  the  right  to 
infiuence  him  not  to  deal.  It  is  an  officious 
act  hurtful  to  another,  not  done  in  legiti- 
mate competition,  without  Just  excuse,  done 
only  to  injure  a  fellow.  It  is  a  "boycott." 
Cook,  Trade  &  Labor  Combin.  §  9;  Crump's 
Case,  84  Va.  927,  6  S.  B.  620,  10  Am.  St 
Rep.  895;  Beach,  Monop.  811,  322.  "In  ail 
cases  where  a  man  has  a  tehiporal  loss  or 
damage  by  the  wrong  of  another,  he  may 
have  an  action  on  the  case  to  be  repaire<l 
in  damages.  Tbe  intentional  causing  of 
such  loss  to  another,  without  Justifiable 
cause,  and  with  the  malicious  purpose  to  in- 
flict It  is  of  itself  a  wrong."  Walker  v, 
Cronin,  107  Mass.  555;  Carew  v.  Ruther- 
ford, 8  Am.  Rep.  287.  "Every  one  has  a 
right  to  enjoy  tbe  fruits  of  his  own  enter- 
prise, industry,  skill,  and  credit  He  has 
no  right  to  be  protected  against  skill  and 
competition,  but  he  has  a  right  to  be  free 
from  malicious  and  wanton  Interference, 
disturbance,  and  annoyance.  If  disturbance 
and  annoyance  come  as  a  result  of  comi)etl- 
tlon,  or  tbe  execution  of  like  rights  by  oth- 
ers, it  is  damnum  absque  injuria,  unless 
some  superior  right  by  contract  or  other- 
wise is  interfered  with.  But  if  it  cornea 
from  tbe  mere  wanton  or  malicious  acts  of 
others,  without  tbe  Justification  of  competi- 
tion, or  the  service  of  any  interest  or  lawful 
purpose,  it  then  stands  on  a  different  foot- 
ing." and  the  wrong  is  actionable.  Walker 
V.  Cronin,  supra;  1  Eddy,  Trade  Comb.  S  48a 
Counsel  for  defendants,  in  answer  to  the 
second  count  take  the  position  tbat  no  con- 
tract is  stated  as  subsisting  between  tbe 
plaintiff  and  its  patrons,  and  tbat  the  de- 
fendants are  not  charged  with  Inducing  the 
violation  of  any  contract  and  that  as  these 
patrons  of  the  plaintiff  had  perfect  right  to 
withhold  their  patronage,  and  could  not  be 
sued  for  so  doing,  the  defendants  did  no  le- 
gal vn-ong  in  inducing  those  patrons  to  do 
so.  I  do  not  concur  in  this  view.  The  au- 
thorities above  logically  repel  It    That  there 
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l8  no  binding  contract  between  employer  and 
employe,  or  between  the  trader  and  his  usual 
customers,  makes  no  difference.  Presum- 
ably, the  customers  would  have  continued 
their  voluntary  patronage  but  for  the  wrong- 
ful intervention  and  Influence  of  the  Inter- 
vener. I  think  this  contention  Is  met  by 
Chipley  T.  Atkinson,  23  Fla.  206,  1  South. 
034,  11  Am.  St.  Kep.  367;  Benton  v.  Pratt, 
2  Wend.  385,  20  Am.  Dec.  623;  Rice  v.  Man- 
ley,  66  N.  y.  82,  23  Am.  Rep.  30". 

I  TinderBtand  the  law  to  be  as  follows: 
One  may  without  liability  Induce  the  cus- 
tomers of  another  to  withdraw  their  cus- 
tom from  him,  in  the  race  of  competition, 
in  order  that  the  former  may  himself  get 
the  custom,  there  being  no  contract;  and 
it  is  no  matter  that  such  person  is  Injured, 
and  it  Is  no  matter  that  the  other  party 
was  moved  by  express  Intent  to  injure  him; 
motive  being  immaterial  where  the  act  is 
not  unlawful.  But  where  the  act  is  not 
done  under  the  right  of  competition,  or  un- 
der the  cover  of  friendly,  neighborly  coun- 
sel, but  wantonly  or  maliciously,  with  Intent 
to  injure  another,  it  is  actionable,  if  loss  en- 
sue. Nor  is  It  material  in  the  latter  case 
that  there  was  no  binding  contract  between 
the  business  man  and  his  customers.  He 
cannot  Interfere,  even  for  his  own  benefit. 
If  there  Is  a  contract  I  think  the  second 
count  states  a  cause  of  action  but  for  cer- 
tain defects.  It  names  no  customers  of 
the  plaintiff  whom  the  defendants  instigated 
to  withdraw  their  custom.  This  Is  the  very 
point  of  the  count.  The  defendants  ought 
to  have  specification  in  this  important  mat- 
ter. But  this  could  be  done  by  bill  of  par- 
ticulars. The  count  avers  that  the  defend- 
ants used  threats  to  compel  customers  of 
the  plaintiff  to  withdraw  their  custom. 
What  threats?  What  did  they  have  to  fear? 
What  was  the  means  of  intimidation?  The 
count  does  not  tell  us.  As  one  may,  as  a 
neighbor  or  friend,  give  advice,  it  seems  to 
me  the  declaration  should  negative  this  by 
importing  a  wrongful  act;  but  as  It  charges 
the  act  as  done  maliciously,  with  intent  to 
injure,  I  was  put  to  a  query  whether  that 
was  enough;  whether  the  allegation  of 
tlireats  was  necessary.  But  the  count  goes 
on  that  theory  as  an  elemental  wrong,  and 
it  seems  it  ought  to  specify  the  threats,  so 
that  we  may  see  whether  they  were  such  as 
to  induce  a  withdrawal  of  custom.  More- 
over, it  seems  to  me  that  the  mere  state- 
ment that  defendants  notified  customers  not 
to  ship  over  plaintiff's  line,  not  to  store  oil 
with  It,  not  to  permit  it  to  do  any  bu.sbiess, 
is  very  general.  Ought  not  some  relation  or 
means  of  compulsion  1>e  shown  to  exist  be- 
tween the  defendants  so  giving  notice  and 
the  persons  notified  to  warrant  the  idea  that 
the  defendants  had  authority  to  so  notify, 
some  means  of  enforcing  such  notice,  some 
means  to  influence  such  persons?  What  do 
the  defendants  have  to  meet  under  this 
bead?    How  could  they  prepare  for  trial? 


We  hold  the  first  count  good,  the  8ec<md 
bad,  and  reverse  and  remand. 

Note  b7  BRANNON,  J.:  After  tbe  court  bad  con- 
■Idered  the  above  opinion.  It  occurred  to  me  that  (or 
use  In  practice  where  the  English  book*  are  not  ao- 
cosslble  It  Tould  be  better  to  state  a  lltUe  more  lulljr 
the  holdings  ot  the  two  English  cases  cited  above 
and  BO  often  referred  to  in  this  connection.  In 
Steamship  Co.  T.  McQregor,  21  Q.  B.  Dlv.  644,  affirm- 
ed In  23  Q.  B.  Dlv.  698,  the  syllabus  reads:  "The 
defendants,  who  were  firms  of  shipowners  trading 
between  China  and  Europe,  with  a  view  ot  obtain- 
ing (or  themselves  a  monopoly  of  the  homeward  tea 
trade,  and  thereby  keeping  up  the  rate  of  freight, 
formed  themselves  into  an  association,  and  offered 
to  such  merchants  and  shippers  in  China  as  shipped 
their  tea  exclusively  in  vessels  belonging  to  mem- 
bers of  the  association  a  rebate  of  6  per  cent  on  all 
freights  paid  by  them.  The  plaintlSe,  who  were 
rival  shipowners  trading  between  China  and  Europe, 
were  excluded  from  all  the  benefits  ot  the  associa- 
tion by  the  defendants,  and  in  consequence  sus- 
tained damage.  Held,  that  the  association  being 
formed  by  the  defendants  with  the  view  ot  keeping 
the  trade  In  their  own  hands,  and  not  with  the  in- 
tention of  ruining  the  trade  of  the  plaintiffs,  or 
through  any  personal  malice  or  ill  will  toward* 
them,  wa>  not  unlawful,  and  that  no  action  tor  con- 
spiracy was  maintainable."  In  Huttlcy  v.  Simmona 
[1898]  1  Q.  B.  DlT.  181.  the  court  stated  the  rule 
closely:  "A  conspiracy  to  do  certain  acts  (not  belnc 
criminally  punishable)  gives  a  right  of  action  only 
where  the  acta  agreed  to  be  done  and  in  fact  dona, 
would,  had  they  been  without  preconcert,  have  In- 
volved a  civil  injury  to  the  plaintlS,  (or  which  ha 
would  have  bad  a  right  of  action." 

Further  note  by  BRANNON,  J.:  Since  tbe  deliv- 
ery of  tbe  above  opinion  my  attention  has  been 
called  to  the  case  ot  Allen  v.  Flood  [18S81  App.  Cas. 
1,  supporting  the  position  taken  In  the  above  opin- 
ion. It  is  a  very  elaborate  review  of  the  entire  law 
of  tbe  subject. 


SAMPLE  T.  CONSOLIDATED  LIGHT  & 

RY.  CO.i 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  14,  1901.) 

STREET  RAILWAYS— INJURY  TO  PERSON  ON 
TRACK— BVIDBNCB. 

1.  A  declaration  by  tbe  motonnan  ranninr 
on  an  electric  car,  made  while  the  car  was  still 
on  the  body  of  one  it  had  run  dovrn,  that  "I 
saw  the  child,  but  thought  I  could  pass  it;"  or, 
"This  is  a  terrible  thing,  I  saw  the  child,  but 
thought  I  could  run  past  it," — is  admissibie  in 
evideuce  as  a  part  of  the  res  gestae  in  an  action 
for  tlie  injury. 

2.  A  motorman  in  charge  of  an  electric  car 
moving  in  the  i>ublic  street,  where  he  has  rea- 
son to  expect  little  children  are  playing,  must 
exerrise  a  high  degree  of  watchfulness  in  the 
operation  of  tbe  car. 

(Syllabus  by  the  Coort.) 

Error  to  circuit  court,  Cabell  coun'ty;  B. 
S.  Doolittle,  .Tudge. 

Action  by  G.  E.  Sample,  administrator, 
against  the  Consolidated  Light  &  Railway 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Afllrmed. 

Campbell,  Holt  &  Campbell,  for  plaintiff 
in  error.  Rankin,  Wiley,  Peyton  &  Perkln- 
son,  for  defendant  In  error. 

McWHORTER,  3.  The  Consolidated  Light 
&  Railway  Company,  on  the  3d  of  October, 
1800,  being  the  owner  and  operating  an  elec- 
tric street  railway  upon  Third  avenue,  in  the 
city  of  Huntington,  on  that  day  by  one  of  its 
cars  ran  down  and*  killed  a  child  named 
Charles  Jennings  Lyons,  two  years  and  three 
months  of  age.    On  the  7th  of  October,  1899, 


'  Rehearing  denied.    See  40  S.  E.  694, 
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E.  E.  Sample  was  appointed  administrator 
of  said  cliiid,  and  brouglit  his  action  of  tres- 
pass on  the  ease  against  said  company  for 
tlie  deatb  of  tlie  cliUd,  laying  ills  damages 
at  (iO,00O.  Defeodant  dcmnrred  to  tbe  d«c- 
laratioD,  whicli  demurrer  was  overruled,  and 
the  plea  of  tlie  general  issue  entered,  and  a 
Jury  impaneled.  Upon  the  trial  of  the  case 
tlie  inry  returBcd  a  verdict  in  favor  of  plain- 
tiff for  $4,000.  The  defendant,  by  counsel, 
moved  the  court  to  set  aside  said  verdict, 
and  grout  it  a  new  trial,  upon  the  ground 
that  said  verdict  ia  contrary  to  the  law  and 
the  evidence,  aod  because  tbe  same  is  ex- 
cessive, evincing  on  tbe  part  ot  the  jury 
prejudice,  passion,  partiality,  and  bias,  which 
motion  was  overruled,  and  Jndgment  entered 
cpon  said  verdict  In  the  course  of  the  trial 
the  defendant  tendered  five  bills  of  excep- 
tions, which  were  signed,  and  saved  to  ft, 
and  made  part  of  the  record.  The  defendr 
ant  obtained  a  writ  of  error  assigning  seven 
causes  of  error:  First,  in  overruling  the  de- 
murrer to  plaintiff's  dedaration;  seeomd,  that 
the  verdict  was  contrary  to  the  law  and  the 
evidence;  third,  that  the  verdict  wag  exces- 
sive, and  the  court  erred  in  not  setting  It 
aside;  fourth,  in  modifying  the  defendant's 
instruction  set  out  In  first  bill  of  exceptions; 
fifth,  sixth,  and  seventh  assignments  relate 
to  the  admission  of  what  Is  claimed  to  be 
improper  testimony.  Plaintiff  in  orror  as- 
signs no  cause  of  demurrer,  and  makes  no 
mention  of  it  In  the  brief  of  counsel  for  It, 
and  the  declarati<H>  seems  to  be  sufficient. 

It  is  claimed  by  plaintitf  in  error  that  the 
verdict  of  the  Jury  Is  ao  excessive  as  to 
«vlnce  pasBtoa,  bias,  and  prejndlce,  and 
therefore  should  be  act  aside.  "Fonr  thoa- 
cand  dollars  was  given  by  tbe  Jury  for  a 
male  child  of  only  two  years  and  fonr 
months  of  age.  Llnrit  of  ?10,000  in  the  eye 
of  the  law  compensates  for  the  most  valu- 
able life  of  mature  manhood  or  womanhood, 
and  certainly  nearly  one-half  of  that  tarn  la 
excessive  for  a  mere  babe,  yet  to  be  reared 
and  conducted  through  the  vicissitudes  of 
childhood,  and  educated  and  maintained." 
Counsel  seems  to  take  a  purely  commercial 
view  of  the  matter.  Tlie  law  does  not  fix  a 
commercial  value  either  on  children  or 
adults.  A  calamity  of  this  natinre  cannot  be 
compensated  for  in  dollars  and  cents.  The 
highest  privilege  that  is  given  one  in  this 
life  is  to  "rear  and  conduct  through  tlie 
vicissitudes  of  childhood  and  educate  and 
maintain"  one's  children.  No  greater  source 
of  happiness  pertains  to  this  life.  Section  6, 
c.  loi.  Code,  relating  to  actions  of  this  char- 
acter, provides,  "In  every  such  action  the 
jury  may  give  such  damages  as  they  shall 
deeia  fair  and  Just,  not  excec'ding  ten  tbou- 
aand  dollars."  This  statute  puts  no  value 
upon  any  individual,  young  or  old,  but  the 
matter  is  left  wholly  with  the  Jury  as  to 
wliat  aball  be  deemed  a  fair  and  Just  amount 
of  damages  to  be  ascertained,  not  to  exceed 
the  amount  authorized  by  statute.  There 
are  many  cases  where  verdicts  similar  to 


this  have  been  sustained  by  the  courts.  In 
Houglikirk  v.  Canal  Co.,  28  Hun,  407.  ttie 
court  refused  to  set  aside  as  excessive  a  ver- 
dict for  $5,000,  rendered  for  the  death  ot  a 
child  six  years  of  age.  The  conrt  in  that 
case  in  its  opinion  says  that:  "Tbe  damages 
could  be  reviewed  in  this  court.  But  tbe 
difficulty  is,  by  what  test  are  we  to  review 
them?  If  It  is  a  matter  of  guesswork,  the 
Jury  can  guess  as  well  as  we.  If  we  are  to 
review  them  by  the  test  of  the  evidence,  then 
the  difficulty  is  that  there  is  no  direct  evi- 
dence iM-ovlng  the  amotmt  of  loss."  The 
statute  has  wisely  left  it  with  the  Jury  to 
say  what  the  damages  shall  be.  In  Turner 
T.  Rallroaa  Co.,  40  W.  Va.  Glfi,  22  S.  E.  k; 
(Syl.,  point  5),  it  Is  held:  *TTie  action  of  the 
Jury  assessing  damages  In  case  of  the  death 
of  a  person  by  the  wrongful  act,  neglect,  or 
default  of  another  is  not  re^-iewable,  as  no 
damages  allowed  by  the  Jury  within  the  limit 
fixed  by  the  statute  can  be  deemed  exces- 
sive; their  determination  of  this  question  be- 
ing absolute  and  exclusive  as  to  what  dam- 
ages are  fair  and  Just,  unless  the  verdict 
evinces  passion,  prejudice,  partiality,  or  cor- 
ruption on  the  part  of  the  Jury."  There  is 
nothing  In  the  record  in  case  at  bar  to  indi- 
cate In  any  way  that  the  action  of  the  Jtiry 
was  not  fair  and  impartial,  and  void  of  ah 
passion,  prejudice,  or  corruption. 

The  fourth  assignment  Is  the  improper 
modification  by  the  court,  as  set  out  in  bill 
of  exception  No.  8,  of  the  defendant's  tnstrnc- 
tlon,  as  follows:  "The  court  instructs  the 
Jury  that  If  they  find  from  the  facts  and  cir- 
cumstances of  this  case  that  Chartes  J.  r,y- 
ons,  the  father  of  the  child  that  was  kllleil 
by  the  defendant's  car  on  the  3d  day  of  Oc- 
tober, 1809,  negligently  permitted  said  child 
to  escape  into  the  street,  where  It  was  mn 
over  and  killed,  and  such  negligence  was  the 
proximate  cause  of  its  death,  then  the  negli- 
gence of  the  father  must  be  attributed  to 
the  child,  and  the  verdict  should  be  for  the 
defendant."  Upon  plalntitTs  objection  to 
said  Instruction  the  court  added  the  follow- 
ing words:  "Unless  the  Jury  further  find 
that  the  motorman,  Chas.  Wade,  was  not 
exercising  any  care  in  looking  out  for  per- 
sons upon  or  near  the  defendant's  track;  and 
that  if  the  said  motorman  liad  been  in  the 
exercise  of  such  care,  he  eonW  have  discover- 
ed the  chnd,  and  stopped  the  car  in  time  to 
prevent  the  accident."  Plaintiir  in  error  in- 
sists that  the  modification  should  have  car- 
ried the  Idea  of  willful  or  wanton  negligence 
on  the  part  of  defendant.  The  modWcatttm 
Is  sufllclent  It  seems  to  me,  to  carry  with 
It  the  Idea  of  criminal  negligence  If  the  Jtn7 
can  believe  that  tbe  motorman  was  not  ex- 
ercising any  care  In  looking  out  for  persons 
upon  and  near  the  defendant's  track.  The 
expression  contained  In  the  modification  is 
not  "the  use  of  ordinaiy  care"  or  "reasonable 
care,"  but  if  he  was  not  exercising  any  car*. 
"A  motorman  in  diarge  of  an  dcctrlc  car 
moving  In  the  public  street  where  he  has 
reason  to  expect  little  children  are  playing. 
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most  exenilse  a  blgh  degree  of  w4«4iftilne«a 
in  Uie  operatioa  of  the  oar."  IU««k.  Law 
&  Prac.  Aoc.  Cas.  p.  56,  S  C2;  TracOen  G*. 
T.  Heitmaa'«  Adm'r,  61  K.  i.  Law.  «8I,  40 
Ati.  651.— where  it  is  lield:  "a'hat  a  f^DA 
two  years  and  tlnree  oionUts  •Id,  •  •  * 
to  wtMun  contributory  aegUceace  oannat  be 
imputed,  *  •  *  was  auffemd  to  ream  un- 
attended ia  the  public  atreet,  caaaot  relieve 
a  traction  cmopany  from  liability  for  Ma  aag- 
ligeuce  In  tlte  maaagemeDt  of  Ita  oar,  ra- 
suiting  in  tbe  ciiild'a  death."  Railwaj  G». 
V.  Mecbier,  87  Tex.  628,  30  S.  W.  8d8L  Xbe 
question  properly  arlaea  la  tbie  oaae,  waa  the 
defendant  entitled.  In  any  eT-eot.  to  aa  la- 
Ktruction  on  tbe  question  of  oantributo^ 
negligeoce  on  tbe  part  of  tlie  father?  Tbere 
js  aL)6olutely  ao  evidence  of  ooBtributory  v»t- 
iigcuce  unless  tbe  naked  fact  of  tbe  child 
being  on  the  atreet  alone  could  ratae  the 
presamptlon  of  negligeaoe.  On  tbe  other 
band,  all  tbre  evidence  oa  that  point  tends  to 
proTe  ratber  annsual  eaze  on  the  part  of  the 
parents,  eapeciaily  of  the  fatb«'.  Tbe  chUd 
liad  been  fonad  ualatebUic  the  gate  prior  to 
tbis  time.  Tbe  paraota  bad  watched  it,  and, 
finding  its  mode  «f  procedure  to  get  out,  ttie 
father  bad  aome  noBtb  or  two  before  the  ac- 
cident made  apeclal  provisiona  for  fastening 
the  fate  In  a  way  that  the  child  ooold  not 
open  It.  In  Thompson's  new  work  on  the 
Law  of  Neglljcenoe  (volume  1,  |  824}  it  ia 
aald:  "Small  children  have  a  right  to  light, 
air,  and  exercise,  and  the  children  of  the 
poor  cannot  be  oonatantily  watched  by  their 
parents.  From  these  conBldecationB  it  fol- 
lows that  tba  mere  fact  that  a  cblid  «f  ten- 
der years  has  been  injured  while  at  lange 
and  uoattended  on  a  public  street  or  high- 
way does  not  necessarily  impute  oeatribtt- 
tory  negligence  to  Its  parents  or  guardian  as 
matter  of  law,  but  la  at  most  only  prima 
facie  OTidcuce  of  negllgemce  on  tbelr  port 
subject  to  explanation.  Tbe  question  wheth- 
er tbey  have  been  negligent  in  allowing  the 
child  to  be  at  large  is  generally  a  lueatioB 
for  tbe  Jury  in  view  of  tbe  clrcumstancca 
attending  tbe  iwrtlcular  case.  Svoa  in  the 
case  of  a  very  young  child,— In  one  case  only 
two  years  of  age,— if,  notwitbstUBdlng  tbe 
exercise  of  reasonable  care  on  their  part, 
having  regard  to  the  situation,  tbe  child  es- 
c&pes  on  tbe  iMibllc  streets,  and  is  therein 
Injured  tlirough  the  s^Igeoce  of  another, 
that  other  must  pay  for  tbe  damages."  Far- 
ris  V.  Railway  Co.,  80  Mo.  325.  And  section 
325  of  tbe  same  work  cites  numerous  cases 
of  the  sanie  character.  And  in  Gavin  v. 
City  of  Chicago,  97  111.  66,  37  Am.  Bep.  89, 
where  a  child  four  years  of  age  left  its  pa- 
rents' liouse  unattended,  without  theb:  Imowi- 
edtce  or  consent,  the  father  was  absent,  en- 
gaged in  manual  labor,  and  Its  mother  waa 
conaned  to  her  room  by  siclaiess.  While 
thus  absent,  it  received  a  personal  injury. 
It  appeared  that  as  soon  as  the  mother  dl»- 
covered  Its  absenoe  ahe  made  search  for  it 
It  also  appeared  that  tbe  family  were  de- 


9ondMt  upMi  their  daily  laber  for  support. 
It  was  beU  tbat  a  T>erd!ct  exvueratiiic  the 
pareaSs  of  the  chUd  from  neeHgeaoe  aught 
not  to  ba  distotbed.  In  City  «f  Cbleaeo  r. 
Hesme.  8S  Ul.  am,  as  Am.  Sep.  S78,  it  is 
heM:  "Tbe  Rivias  of  an  IwstnictlMi  sUgbtty 
inaccurate,  but  which,  under  the  facts  of 
tbe  case,  could  not  have  worked  to  tbe  preja- 
die*  of  tbe  party  eomidatntag,  or  bare  mis- 
led the  Jury,  wlU  not  Justify  the  reversal  of 
the  Jadsmeut"  We  ace  vnable  to  see  un- 
der the  cireomstanosB  «C  tlifei  case  how  the 
instruetlon  In  the  farm  aA*d  by  defendant 
eoald  possibly  have  changed  the  reBolt.  Tiw 
child  vras  too  young  to  have  any  oare  for  its 
safely,  and  Its  parents  onitted  no  reasonable 
care  tor  Its  protection.  II  the  Jory  bad 
found  sr  conceiv«d  from  tbe  evidciice  any 
contributecy  negligence  on  tke  part  of  ttw 
father  or  parents  vn^et  tbe  tastructtaa  as 
offered  by  the  detaidant,  Om  Jury  nsvat  haTe 
further  fonnd  uadar  tba  msdlAcatlan  made 
by  the  csort  of  said  instraetloD  that  the  mo- 
torssaa  was  exercisiag  atasalutety  no  care  In 
leaking  out  for  persons  «pnn  or  sear  tbe  de- 
fendants track,  and  tikey  most  have  faitlMr 
found  that,  if  he  had  been  exerelatoK  aedi- 
aary  can  In  that  behalf,  tie  oonld  have  dis- 
corered  tbe  child,  and  stopped  the  car  ha 
time  to  have  prevented  ttue  aocident. 

Tbe  aMtomaa's  own  testimony  sfaowa 
that  the  "child  ims  about  mUway  from  the 
curtMtoae  and  tbe  track."  and  "about  thirty 
or  tiUrty-fiT«  feet  from  tbe  car,"  and  "nm- 
Biag  towards  tbe  track  at  kbid  of  angle  with 
the  way  that  tbe  ear  waa  coming,"  wb«n  be 
first  saw  tbe  child.  Another  witness  for  the 
defendant  (Clyde  Tanner)  testifies  tbat  be 
was  about  30  feet  bebbMl  tbe  ear,  on  bis  bi- 
cycle, going  the  same  way,  and  at  about 
the  same  speed  tbe  car  was  golof,  aaul  be 
saw  the  child  st^  oS  tbe  curiMtooe  into 
tbe  street,  and  run  towards  the  track  mtU 
It  was  run  down  by  tbe  car,  wbUe  others 
evident^  saw  it  b^ore  the  moterman  clabas 
to  luve  seen  it;  and  he  la  the  only  witness 
who  was  examined  whose  duty  it  was  to 
keep  an  outlook,  and  see  tbe  movements  of 
tbe  child  from  the  vny  moment  it  started 
towards  tbe  track.  Tbere  is  a  good  deal  of 
conflict  of  testimony  in  regard  to  tbe  relatlra 
positions  of  some  of  tbe  paitles  tbat  cams 
onto  tbe  ground  Just  at  tbe  time  of  tbe  ac- 
cident, which  oonfliot  of  testinaony  was  prc^ 
or  for  the  consideration  of  tiie  Jury.  Ac- 
cording to  tbe  testiwony  of  the  motonnap, 
aAd  admltUng  that  be  did  everything  that 
be  could,  from  tbe  time  tbat  be  first  saw  the 
child,  to  atop  tbe  car,  be  did  nothing  until 
tbe  child  bad  ran  half  the  distance  from 
tbe  curbstone  to  tbe  street  car  track,  wb^ 
it  was  dearly  bis  duty  to  have  seen  It  when 
it  left  tiie  curbstone,  and  to  hare  bcvua  at 
oooe  to  guard  against  tbe  accident. 

The  defendant  offered  the  foUowing  la- 
BtructioB:  "Tba  coort  also  Instructs  tba 
Jury  tbat  In  ^anaidering  tbis  case  tbey  must 
wholly  disregard  tbe  evidence  of  Mrs.  Oar- 
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eriee  so  far  as  the  same  relates  to  tbe  fol- 
lowing statement  which  she  attributed  to 
Motorman  Wade,  *I  saw  the  child,  but 
thought  I  could  pass  It.'  Also  wholly  disre- 
gard the  evidence  of  witness  E.  McGlaIn  as 
it  relates  to  statement  attributed  by  him  to 
Motorman  Wade,  to  wit:  'This  is  a  terrible 
thing.  I  saw  the  child,  but  thought  I  could 
run  past  It,'"— set  out  in  bill  of  exceptions 
No.  2.  Tbe  defendant  also  filed  bills  of  ex- 
ceptions to  the  rulings  of  the  court  In  per- 
mitting the  plaintiff  to  ask  the  witnesses 
Mrs.  Caverlee  and  B.  McClain  the  questions 
eliciting  the  answers  set  out  in  the  Instruc- 
tion to  be  askiid  and  answered.  The  ques- 
tion Is,  can  the  statement  attributed  to  the 
motorman  at  the  time  and  under  the  cir- 
cumstances of  the  accident  be  treated  as  a 
part  of  the  res  gestse?  It  Is  contended  by 
plaintiff  In  error  that  it  Is  not  bound  by  the 
expressions  of  tbe  motorman  as  stated  by 
the  witnesses,  even  If  true;  that  the  state- 
ments were  simply  the  narrative  of  the  past 
event,  and  not  concurrent  with  the  fact  in- 
volved, and  therefore  could  not  be  treated  as 
part  of  the  res  gestse  and  could  not  have  been 
admitted  on  any  other  ground.  In  2  Jones, 
Ev.  {  S47,  It  Is  stated:  "When  declarations 
or  acts  accompany  the  facts  in  controversy, 
and  tend  to  Illustrate  or  explain,  they  are 
treated,  not  as  hearsay,  but  as  original,  evi- 
dence; In  other  words,  as  part  of  the  res 
gestse.  Thus  conversations  contemporaneous 
with  the  facts  In  controversy,  and  explaining 
such  facts,  are  admissible."  And  authorities 
there  cited.  The  rule  Is  laid  down  In  21  Am, 
&  Eng.  Enc.  Law,  99,  as  follows:  "The 
role  Is  that  evidence  of  words  or  acts  may 
be  admissible  (notwithstanding  the  general 
rule  against  derivative  evidence)  on  the 
ground  that  tbey  form  part  of  the  res  gests, 
provided  that  the  act  which  they  accompany 
is  itself  admissible  in  evidence,  and  that 
they  reflect  light  on  or  qualify  that  act  But 
tbey  must  be  so  connected  with  the  main 
fact  under  consideration  as  to  Illustrate  Its 
character,  to  further  Its  object,  or  to  form 
in  conjunction  with  It  one  continuous  trans- 
action. If  declarations  are  made  some  time 
before  tbe  act,  and  stand  alone  by  them- 
selves, they  are  not  within  tbe  rule,  and 
are  inadmissible.  If  tiiey  amount  to  no  more 
than  a  mere  narrative  of  a  past  occur- 
rence, or  of  an  isolated  conversation  held  or 
an  isolated  act  done  at  a  later  period,  tbey 
are  not  admissible;  but.  If  declarations  of 
a  past  occsrrence  are  made  under  such  cir- 
cumstances as  will  raise  the  reasonable  pre- 
sumption that  tbey  are  the  spontaneous  ut- 
terance of  thoughts  created  by  or  springing 
out  of  tbe  transaction  itself,  and  so  soon 
thereafter  as  to  exclude  tbe  presumption 
that  tbey  are  tbe  result  of  premeditation 
and  design,  they  will  be  admissible  as  part 
of  tbe  res  gesta."  1  Whart  Ev.  S  259, 
states  tbe  rule  substantially  tbe  same  way. 
1  Oreenl.  Ev.  102g,  says:  "The  willlngnesB 
to  receive  these  statements  as  an  exception 


to  tbe  hearsay  rule  rests  on  tbe  notion  that 
the  circumstances  of  the  occasion  so  excite 
and  control  the  mind  of  the  speaker  that  bis 
statements  are  natural  and  spontaneous,  and 
therefore  sincere  and  trustworthy;"  and 
quotes  U.  S.  v.  King  (O.  O.)  84  Fed.  314, 
where  tbe  court  charged  the  Jury  that: 
"Tbe  declarations  of  an  Individual  made  at 
tbe  moment  of  a  particular  occurrence^  when 
tbe  circumstances  are  such  that  we  may 
assume  that  his  mind  Is  controlled  by  the 
event,  may  be  received  in  evidence,  because 
they  are  supposed  to  be  expressions  invol- 
untarily fcHTced  out  of  him  by  tbe  particular 
event,  and  thus  have  an  element  of  truth- 
fulness they  might  otherwise  not  have." 
And  in  14  Am.  &  Eng.  Enc  Law,  914,  it  is 
said  that  "while  it  Is  essential  that  tbe  dec- 
laration should  be  contemporaneous  with, 
or  at  least  so  connected  with,  tbe  main  fact 
In  Issue  as  to  constitute  a  part  of  tbe  trans- 
action, and  thus  derived  clearly  from  the 
main  fact  or  act  itself,  still  it  Is  not  neces- 
sary that  a  declaration,  to  be  part  of  the  res 
gestae,  should  be  precisely  and  astronomical- 
ly contempoi'aneous  and  concurrent  in  point 
of  time  with  the  principal  transaction,  but 
rather  that  It  be  made  voluntarily,  unpre- 
medltatedly,  spontaneously,  and  under  tbe 
immediate  and  unconscious  Influence  of  the 
principal  transaction,  and  be  made  at  such 
a  time,  whether  contemporaneous  and  con- 
current or  not,  and  under  such  circumstan- 
ces and  conditions,  as  to  preclude  the  Idea 
of  deliberate  Intent  and  design."  Underh. 
Ev.  {  57,  says:  "Though  the  majority  of  the 
American  decisions,  however,  do  not  require 
that  tbe  act  and  the  declarations  should  be 
precisely  contemporaneous,  provided  they 
are  otherwise  connected,  In  many  of  the 
states  the  strict  English  doctrine  is  adhered 
to.  Their  unpremeditated  and  spontaneous 
character  being  the  main  ground  for  their 
reception,  it  is  clear,  on  the  whole,  that 
where  any  Interval  has  elapsed  between  the 
act  and  the  declaration,  the  likelihood  that 
the  declarant  has  taken  advice,  or  consid- 
ered what  he  should  say,  would  have  a  bear- 
ing on  their  exclusion.  •  •  •  But  when 
the  declaration  was  made  soon  after  tbe 
event  with  which  It  was  connected.  It  is  ad- 
missible, provided  a  period,  however  short 
has  not  elapsed  which  would  give  an  oppor- 
tunity fOT  a  deliberation."  In  Railway  Co. 
v.  Welscb,  156  111.  611,  40  N.  E.  1034.  it  is 
held:  "A  declaration  by  the  motorman  run- 
ning an  electric  car,  made  while  the  car  was 
still  on  the  body  of  one  It  had  run  down, 
that  tbe  reason  he  did  not  stop  was  that  he 
could  not  reverse  the  car.  Is  admissible  in 
evidence  as  part  of  tbe  res  gestie  In  a  suit 
for  tbe  injury."  Carrying  Co.  t.  Gnuse,  137 
111.  264,  27  N.  E.  190;  RaUway  Co.  v.  Allen, 
64  111.  App.  27;  Shafer  v.  Lacock,  168  Pa. 
407,  32  AtL  44,  29  L.  R.  A.  254;  Nugent  v. 
Brencbard  (Sup.)  S6  N.  Y.  Supp.  102;  Robin- 
son V.  Railway  Co.  (Wis.)  68  N.  W.  961.  34 
li.  R.  A.  205,  69  Am.  St  Rep.  897;   Railroad 
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Co.  T.  Vance  (Tex.  Civ.  App.)  41  S.  W.  167; 
Railroad  Co.  v.  Xorris,  Id.  708;  Railroad  Co. 
y.  Weaver,  Id.  846;  Railroad  Co.  v.  Jones 
(Miss.)  19  South.  91;  Wilson  v.  Southern 
Pac.  Co.  (Utah)  44  Pac  1042,  57  Am.  St  Hep. 
76C;  Railroad  Co.  v.  Baler  (Neh.)  55  M.  W. 
913;  Hanna  v.  Hanna  (Tex.  Civ.  App.)  21  S. 
W.  720;  Railroad  Co.  v.  Lyons  (Pa.)  18  Ati. 
759, 15  Am.  St  Rep.  701;  Livingstone's  Case, 
14  Grat  692;  Kirby's  Case.  77  Va.  681,  46 
Am.  Rep.  747. 

Plaintiff  in  error  relies  upon  Corder  T. 
Talbott,  14  W.  Va.  277  (Syl.,  point  3),  where 
it  Is  held:  "When  the  declarations  are 
merely  a  narrative  of  a  imst  occurrence, 
though  made  ever  so  soon  after  the  occur- 
rence, they  ought  not  to  be  received  in  evi- 
dence, they  being  in  such  case  no  part  of 
the  res  gestse."  In  that  case  Judge  Green 
shows  that  the  declaration  there  sought  to 
be  given  in  evidence  was  a  declaration  of 
the  party  in  his  own  favor,  and,  as  the 
judge  says:  "In  the  case  before  us  we  have 
seen  there  is  no  difficulty  in  saying  that  the 
fact  In  connection  with  which  the  defend- 
ant's declarations  were  proposed  to  be  ad- 
mitted, was  In  no  manner  connected  with  the 
material  fact  at  issue  in  the  case;  that  is, 
whether  the  defendant  had  signed  the  bond. 
The  defendant's  declaration  that  he  would 
not  sign  it  is  in  no  manner  connected  with 
the  material  fact  at  issue.  It  is  a  circum- 
stance, as  we  have  seen,  In  itself  so  uncon- 
nected, that  it  would  not  have  been  given 
In  evidence  as  direct  evidence  on  the  trial 
of  this  issue;  and  it  was  only  admissible 
as  a  collateral  fact  to  contradict  one  of  the 
plaintiffs  witnesses.  And  therefore,  they, 
being  declarations  of  a  party  in  Iiis  own  fa- 
vor, though  a  part  of  the  ree  gestse,  of  a 
collateral  fact  introduced  into  the  case  mere- 
ly to  contradict  a  witness  of  the  other  side, 
but  in  no  way  otherwise  connected  with  the 
material  fact  or  inquiry  involved  in  the  is- 
sue, were  not  admissible."  And  further  he 
says:  "These  cases  are  readily  distinguish- 
able from  the  ordinary  case  of  a  prisoner 
declaring  immediately  after  the  killing  of 
a  man  how  he  committed  the  act  In  such  a 
case  a  material  part  of  the  inquiry  is,  what 
were  the  prisoner's  motives  or  feelings? 
And  his  declarations  immediately  afterwards 
tend  to  show  these  feelings,  and  fw  this 
reason  they  are  admitted.  They  are,  in  such 
case,  not  a  mere  recital  of  a  past  occurs 
rence.  The  act  here  was  the  refusal  by  the 
defendant  to  sign  this  bond.  Such  an  act, 
in  Its  very  nature,  cannot  be  Illustrated,  ex- 
plained, or  characterized  by  any  declara- 
tions of  the  defendant"  The  case  of  Luby 
V.  Railroad  Co.,  17  N.  Y.  131,  is  cited  by 
plaintiff  in  error,  and  he  quotes  from  the 
language  of  the  court:  "It  [declaration] 
was  not  made  at  the  time  of  the  act  so  as 
to  give  It  quality  and  character.  The  al- 
leged wrong  was  complete  when  he  made 
the  statement,  and  the  driver  was  only  en- 
deavoring to  account  for  what  he  had  done." 


Bat  be  falls  to  quote  the  next  sentence, 
which  is,  "He  was  manifestly  excusing  him- 
self, and  throwing  the  blame  on  his  princi- 
pals;" thus  clearly  showing  that  the  court 
excluded  it  because  the  driver  had  had  time 
to  fix  up  a  story  to  clear  himself  of  blame 
and  cast  It  upon  his  principals.  It  was  not 
a  declaration  made,  as  in  case  at  bar,  which 
Is  clearly  brought  within  the  rule  as  laid 
down  in  the  authorities  cited  as  being  a 
"spontaneous  utterance  of  thoughts  created 
by  or  springing  out  of  the  transaction  itself, 
and  BO  soon  thereafter  as  to  exclude  the  pre- 
sumption that  they  are  the  result  of  pre- 
meditation and  design."  The  very  nature 
of  the  declaration  alleged  to  have  been  made 
by  the  motorman  in  the  case  at  bar  shows. 
If  made,  that  It  was  true,  because  it  was 
against  himself,  and,  if  uttered  at  all,  must 
have  been  without  thought  or  premeditation, 
and  it  was  so  soon  after  the  accident  (if  it 
can  be  said  at  all  to  be  after  the  accident^ 
that  he  had  not  time  to  think  what  would 
be  the  effect  of  his  expression.  It  was  ut- 
tered while  the  thought  was  still  fresh  In  bis 
mind.  "He  thought  he  could  run  past  it," 
but  now  finds  that  he  was  mistaken. 

Plaintiff  in  error  also  cites  Hawker  v. 
Raihvad  Co..  16  W.  Va.  628,  36  Am.  Rep. 
825,  to  show  the  approval  by  Judge  Green 
of  the  said  case  of  Luby  v.  Railroad  Co.,  cit- 
ed. We  find  In  the  same  case,  on  page  638, 
16  W.  Va.,  86  Am.  Rep.  825,  where  Judge 
Green  cites  with  approval  the  case  of  Rail- 
road Co.  V.  Coyle.  55  Pa.  402,  where  a  ped- 
dler's cart  had  been  overthrown  by  a  rail- 
road car,  and  a  suit  instituted  by  him  for 
the  Injury.  The  plaintiff  was  permitted  by 
the  court  below  to  prove  the  declaration  of 
the  engineer  at  the  time  of  the  accident  for 
the  purpose  of  showing  the  train  was  behind 
time,  and  thus  show  carelessness  and  negli- 
gence as  a  part  of  the  res  gestae.  Judge 
Green  says:  "The  supreme  court  say:  "The 
record  shows  no  bill  of  exceptions  to  this 
evidence;  but,  if  it  did,  we  cannot  say  that 
the  declaration  of  the  engineer  was  no  part 
of  the  res  gestse.  It  was  made  at  the  time 
of  the  accident  In  view  of  the  goods  strewn 
along  the  road  by  the  breaking  up  of  the 
boxes,  and  It  seems  to  Iiave  grown  directly 
out  of  and  Immediately  after  the  happening 
of  the  fact  The  negligence  complained  of 
being  that  of  the  engineer  himself,  we  can- 
not say  that  his  declaration,  made  upon  the 
spot,  at  the  time,  and  in  view  of  the  effects 
of  his  conduct,  are  not  evidence  against  the 
company  as  a  part  of  the  transaction  It- 
self.' "  This  was  a  case  in  which  the  dec- 
larations of  the  engineer  were  made  after 
the  accident  was  complete,  "In  view  of  the 
goods  strewn  along  the  road  by  the  break- 
ing up  of  the  boxes,  and  it  seems  to  have 
grown  directly  out  of  and  Immediately  aft- 
er the  happening  of  the  fact,"  and,  as  it  was 
against  the  engineer  himself,  showing  his 
own  negll{;ence,  the  court  adm'tted  It  In  evi- 
dence against  the  company  as  a  part  of  tbe- 
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truaaactloa  UmbU.  It  wtmld  be  bard  to  eon- 
«elve  of  a  case  laore  perfectly  lUaetnttaig 
tlie  tacts  and  drcnmstanoes  at  tfae  case  at 
bac  Tbe  ieclaaJtian*  of  tbe  luotormaB,  if 
made,  were  matte  toimedtetdj  after  tbe  hap- 
pealng  of  th*  accUent,  and  white  the  child 
was  ret  under  tbe  ear,  mangled  and  cmsfaed 
to  death;  tbe  motco'maii,  up  to  that  tlnae, 
■at  having  sofficientlT  Teceveped  hJaiself  to 
faltricate  a  story  which  would  exonerate 
him  frooi  blame,  ond  nnder  the  first  im- 
pulse, feeliBg  that  the  facts  were  patent  to 
every  one,  only  stated  what  Is  abBoet  «er- 
tainly  the  truth,  and  which  Is  th«  BMist 
plausible  explanation  of  the  transactlom  that 
«o«ld  liaTe  been  made.  If  be  bad  seen  that 
child  starting  from  the  curbstone  to  nm 
towards  the  track  as  soon  ae  others  saw  ft, 
aad  aa  It  was  his  doty  to  see  it  be  would 
■adonbtedly  have  at  once  appUed  the  forces 
Cor  stopping  tbe  car,  and  mcnt  have  ane- 
oeeded  before  xtrikiag  the  child,  became  be 
admtts  in  his  testimony  that  It  was  half 
way  from  tbe  curb  to  the  track  when  be 
dlscorered  It  and  began  to  stop  tbe  car,  and 
even  at  that  late  time  be  was  within  a  few 
feet  of  stopping  It  before  the  eolllshm  oc- 
curred.- naintlff  In  error  dtes  two  Maasa^ 
chusetta  coses,— Lane  v.  Bryant,  9  Gray,  21S, 
<Sd  Am.  Dee.  282,  and  WllHaunon  v.  RaO- 
road  Co..  \U  Kase.  148,  10  N.  E.  790,— which 
come  more  nearly  supporting  bis  contention 
than  any  other  cases  he  cites,  but  the  great 
preponderance  of  authorities  is  against  hfm. 
He  referred  to  the  case  of  Railroad  Co.  ▼. 
CBrlen,  119  U.  S.  99,  7  Snp.  Ct.  118,  80  I* 
Ed.  299,  and  quotes  very  largely  ftem  tfae 
opinion  in  that  case  written  by  Justice  Har- 
lan. It  is  there  held:  "The  dedamtlon  of 
tbe  engineer  of  the  locomotive  of  a  train, 
which  meets  with  an  accident,  as  to  tbe 
speed  at  which  tfae  train  was  running  when 
the  accident  happened,  made  between  ten 
and  thirty  minutes  after  tfae  accident  occur- 
red, is  not  admissible  in  evidence  against 
the  company  In  an  action  by  a  passenger  on 
the  train  to  recover  damages  for  Injuries 
caused  by  the  accident."  It  will  be  observ- 
«d  that  these  declarations  excluded  were 
made  some  time— from  ten  to  thirty  min- 
utes—after  the  accident  occurred,  and  even 
In  that  case  Justice  Field  wrote  a  dlssent- 
ing  opinion,  in  wblch  Chief  Justice  Walte, 
Justice  MlUer,  and  Justice  Blatcbford  con- 
curred, in  which  dissenting  opinion  they  re- 
fer with  approval  to  the  case  of  Railroad 
Co.  V.  Coyle,  supra.  This  opinion  was  ren- 
dered in  1886.  In  1897  Justice  Harlan  wrote 
the  opinion  In  the  case  of  Pelrce  v.  Van  Dn- 
sen,  24  O.  C.  A.  280,  78  Fed.  698,  In  which 
it  is  held:  "Where  a  railroad  employe  has 
been  Injnred  by  the  movement  of  cars  about 
which  he  was  at  work,  statements  of  tbe 
conductor  of  the  train,  made  almost  Imme- 
diately, and  while  the  cars  were  moving,  or 
had  Just  stopped,  and  while  tbe  injured  man 
was  bleeding  from  the  injury  at  that  mo- 
ment received,  describing  his  own  part  In 


bringlag  about  tte  motion  tint  effected  the 
Injury,  are  admissible,  on  the  trial  of  an 
aettoo  for  such  Injury,  as  part  oC  tlte  ren 
gestje." 

It  is  seen  there  can  be  no  fixed  Inflexible 
rule  as  to  what  declarations  and  assertioDS 
are  a  part  of  the  res  gestte  In  evvry  transac- 
tiOD,  but  tbe  facts  and  circumstances  must 
to  a  large  extent  control  In  each  individnal 
case.  WMle  tbe  evidence  to  prove  or  tend- 
ing to  prove  the  declai-atlons  ot  the  motoiv 
man  as  part  of  the  res  gestae  was  dearly 
admissible  nnder  the  drcnmstanees  of  this 
case,  tbe  evMenee  Is  sufliclent  to  snstain  the 
verdict  without  it  The  motorman  saw  the 
child,  and  vainly  thought  he  could  run  past 
the  point  where  the  child  would  reach  the 
track  beA>re  It  reached  tt,  or  he  failed  to 
see  it  in  time  to  save  It  If  he  had  seen  it 
from  the  moment  It  left  the  curbstone  as  it 
was  seen  by  witness  Clyde  Tanner,  who  was 
riding  on  his  bicycle  behind  the  car,  as  vms 
his  duty  to  see  It  he  would  have  had  good 
time  to  have  stopped  the  car,  and  ^XHild 
have  done  so;  but  the  child  had  run  half 
tbe  distance,  according  to  the  motorman's 
own  testimony,  before  he  saw  It  and  the 
fact  that  he  at  that  late  time  only  lacked  a 
tew  feet  of  having  the  ear  stopped  In  time 
to  have  prevented  the  coUl84«n  makes  it 
ctear  that  If  he  had  seen  It  when  he  shoaM 
have  seen  It— f.  e.,  when  it  started  ft<om  tbe 
curbstone— he  would  have  had  ample  time 
to  have  stopped  the  car  before  lie  accident 
One  of  a  motorman's  highest  duties  Is  to 
keep  a  proper  lookout  for  persons,  and  e»- 
peciafly  for  children,  on  and  about  the  track. 
Onnn  v.  Railroad  Co.,  42  W.  Va.  676,  688, 
881,  26  S.  E.  646,  SB  L.  R.  A.  575,  of  which 
case,  Syl.,  point  3,  Is  as  follows:  "The  en- 
gineer and  firemSB  of  a  railroad  train  must 
keep  a  careful  lookout  on  the  track  ahead 
to  discover  persons  and  animals  ux>on  it,  and 
use  ordinary  care  to  avoid  Injury  to  them." 
This  applies  to  railroad  moving  trains 
through  the  cotmtry.  The  reqtifred  care  Is 
certainly  no  less  to  moving  an  electric  car 
on  the  streets  of  a  populous  ctty,  when  chll- 
dren  may  be  expected  to  be  playing  on  Oie 
streets.  Railroad  Co.  v.  Ormsby,  27  Grat 
455:  "A  railroad  company  running  its  cars 
through  a  populous  street  of  a  ctty  on  which 
many  children  live  must  omit  nothing  which 
can  be  done  by  the  company  and  Its  agents 
to  prevent  Injury  to  children  on  the  street." 
And  It  Is  there  further  held  (Syl.,  point  3) 
that  "a  child  two  years  and  ten  months  old 
cannot  be  capable  of  contributory  negli- 
gence, so  as  to  relieve  a  railroad  company 
ft-om  liability  for  Its  own  negligence."  In 
Felton  T.  Newport  44  C.  C.  A.  530,  105  Fed. 
332  (Syl.,  point  3),  It  Is  held:  "The  mere 
fact  that  a  lookout  was  maintained  on  an 
engine,  as  required  by  statute,  and  that  he 
did  not  see  a  person  on  the  track,  does  not 
exonerate  the  railroad  company  from  lia- 
bility for  the  killing  of  such  person,  but  it 
must  farther  appear  that  the  lookout  could 
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Bot  lisv»  seen  bira  ta  tfa«  eserdse  of  due 
care  and  ^-atchfulneBS."  The  qnefltton  In 
caee  at  twr  is,  1m>w  is  it  pMBlbI«  for  tbe 
motorisan  net  to  have  seen  the  cbltd  until  It 
was  kalfway  acrosa  tlie  street  towards  the 
track?  and  yet  he  says  he  did  not  sooner  see 
it. 

I  see  no  error  ta  the  Judgment,  and  the 
•ame  Is  affirmed. 


COLLINS  et  al.  v.  SHEEWOOD.i 

(Supreme  Coart  at  Appeals  of  West  Virginia. 
Not.  23,  1001.) 

PARTITION— ANSWEE— TAX     SALS8— AOJOCBN- 
MENT— SVDSBQUK.NT  TAXES— PAY- 
MENT—TAX  DEED. 

1.  Ib  a  suit  for  partition  of  land,  brought  by 
one  claiming  niuler  an  invalid  tax  deed,  the  de- 
feiidaut  may  allure  in  his  aoawer,  as  aew  aaal- 
ter  coustitutiug  a  claim  for  afflrmative  relief, 
the  defects  iu  said  tax  sale  and  deed,  and  ask 
that  the  same  Im  set  aside,  and  sudi  relief  may 
be  eranted  in  sach  suit. 

2.  The  curative  provisions  ot  seetioB  25  of 
chapter  31  of  the  Code  of  1899  are  not  retroac- 
tive ia  their  operation,  and  therefore  they  only 
apply  to  tax  sales  made  after  they  were  pass- 
ed. 

3.  Section  7.  c.  31,  Code  18C8,  provided  that 
If  the  taxes,  Interest,  damages,  and  commis- 
sions  on  delinqnent  lands  certified  to  the  sher- 
iff lor  sale  were  not  paid  previous  to  the  day 
fixed  by  law  for  the  sale  of  the  land  "the  said 
EheriSf  or  collector  shall  proceed  to  make  sale 
accordingly;  and  if  the  same  be  not  completed 
on  the  first  day  it  shall  be  continued  from  day 
to  day  (Simdays  excepted)  between  the  hoars 
aforesaid  until  it  shall  be  coniipleted."  The 
sheriff  of  R.  county  began  his  sale  of  such 
Jamls  December  2,  1871,  and  then  adjourned 
until  Jsniwry  9,  1872,  made  uo  sales  between 
said  dates,  and  completed  his  sales  on  said 
last-named  date.  Mcid,  the  adjournment  was 
anantiiorized,  and  inyalidntes  the  sale  and  a 
deed  made  in  pnrsuance  thereof,  it  beinp  sncfa 
an  irreeaiarity  appearing  of  record  as  was  cal- 
culated to  matarially  prejudice  the  rights  of 
the  owners. 

4.  In  1871,  H.,  li,  and  R.  Jointly  purchased  a 
tract  of  land  at  a  tax  sale,  nod  a  deed  was 
made  to  them  in  pursuance  thereof.  H.  paid 
none  of  the  purchase  mouej,  and  L.  and  R. 
permitted  the  land  to  be  returned  delinquent, 
and  sold  again  for  the  taxes  for  a  subsequent 
yeor,  and  purchased  It.  For  another  year, 
still  later,  the  land  was  again  sold,  and  pur- 
chased by  the  state.  The  land  was  assessed 
in  the  names  of  H.,  L.,  and  R.  until  18S0,  when 
it  was  entered  on  the  land  books  and  assessed 
In  the  names  of  persona  claiming  under  1>. 
and  B.,  and  continued  to  be  so  assessed  down 
to  and  including  the  year  1897,  and  the  taxes 
were  paid  by  persons  so  claiming.  Eeli,  by 
flection  S  et  article  13  of  the  constitution  the 
title  ia  Toatad  in  the  persona  claiming  tlurongh 
and  under  L.  and  R. 

5.  When  the  holder  of  an  Invalid  tax  deed 
and  those  under  whom  he  claims  have  paid 
so  purchase  money,  taxes,  or  costs  under  or  in 
procuring  the  same,  the  person  entitled  to  have 
the  deed  set  aside  need  not  tender  or  pay  him 
anything,  or  offer  to  do  so,  in  attacking  such 
deed. 

(SylUbuB  t>y  the  Court) 

Appeal  from  circuit  court,  Bltdile  county; 
<2.  W.  Farr,  Judge. 

■  nebearioc  denied. 


tiult  by  Greed  Gonins  and  Jacot)  Daugh- 
erty  against  W.  H.  Sherwood.  Decree  for 
plaintiffs,  and  defendant  appeals.    Reversed. 

Mecrlck  *  flmttb,  tee  appellant.  Tfaoa.  B. 
Oavte  &  Son,  for  appeUeea. 

POPFENTBARGER,  3.  This  suit  was 
bronght  in  the  circuit  court  of  Ritchie  coun- 
ty at  August  rules,  1802,  by  Creed  Collins 
and  Jacob  Daugherty  against  W.  H.  Sher- 
wood, for  partition  of  a  tract  of  land  con- 
taining tJ58VS  acres,  of  which  the  plaintiffs 
dalm  to  be  the  owners  of  one-third.  They 
derive  their  clahn  of  title  from  M.  M.  Hltch- 
cox.  On  December  2,  18T1,  the  tract  of  land 
was  soM  as  delinquent  for  the  nonpayment 
of  taxes  for  the  year  1870,  charged  In  the 
name  of  A.  N.  Williams,  and  Hltchcox  and 
two  other  persons,  W.  Lambert  and  J.  P. 
Rogers,  became  the  purchasers,  and  G.  W. 
Amos,  clerk  of  the  county  court  of  the  said 
county,  made  a  deed  bearing  date  Septem- 
ber 20,  1878,  conveying  the  land  to  them. 
Hltchcox  failed  to  pay  his  share  of  the  pur- 
chase money  and  the  land  w^s  permitted  to 
becoeae  delinquent,  and  be  sold  again,  June 
8,  1874,  for  nonpayment  of  taxes  for  1872, 
cfaattwd  In  tbe  name  of  the  Williams  estate, 
and  was  bought  at  this  sale  by  Lambert 
By  a  deed  dated  June  7,  1875,  Lambert  and 
Rogers  conveyed  the  land,  with  covenant  of 
aq^eclal  warranty,  to  W.  F.  Atklsson  and  S. 
H.  Peirsol.  By  a  deed  dated  July  7,  1875, 
the  heirs  of  A.  N.  Williams  conveyed  the 
land  to  AOrlsson  and  Telrsol  with  covenant 
of  special  warranty.  By  a  deed  dated  July 
28,  187T,  O.  W.  Amos,  clerk  of  the  county 
court  of  Hltcfhle  county,  conveyed  the  land 
to  Atktason  and  Peirsol  In  pursuance  of  the 
purchase  made  by  Lambert  at  the  tax  sale  of 
June,  1874,  and  Lambert  Joined  In  this  deed, 
having  assigned  his  Interest  under  said  pur- 
chase to  the  grantees.  By  a  deed  dated 
December  2,  1881,  Atklsson  and  Peirsol  and 
O.  M.  Brown  and  wife  conveyed  the  land  to 
WlHlam  H.  Sherwood  &  Co.  It  Is  claimed 
that  the  original  deed  from  the  Williams 
heirs  was  dated  July  7,  1874,  and  was  lost 
aftM  delivery,  and  before  It  was  admitted 
to  record,  and  was  replaced  by  the  deed 
made  by  the  said  hetai  July  7,  1875.  These 
are  the  evidences  of  title  presented  by 
Sherwood,  the  defendant  who  claims  the 
whole  tract  of  land,  and  denies  the  right  of 
plalntlfFs  to  have  partition.  In  addition  to 
this  he  tatststs  that  it  Collins  and  Daugher- 
ty ever  had  any  title  to  the  land  under 
their  purchase  at  tax  sale  made  by  Hltchcox, 
Lambert  and  Rogers,  as  holding  the  Interest 
of  said  Hltchcox  In  said  purchase,  they  have 
lost  It  by  theh:  failure  to  have  the  land  or 
any  Interest  In  K  assessed  with  taxes  In 
their  name  or  In  tbe  names  of  any  one  under 
whom  they  ctahn.  and  that  from  1877  to 
1889,  Inclusive,  neither  the  land  nor  any  In- 
terest therein  was  assessed  to  the  plaintiffs 
or   any   person    under   whom    they    claim, 
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while,  on  tbe  otber  band,  beginning  with  tbe 
year  1877,  tbe  whole  of  tbe  tract  of  land  was 
taxed  In  the  name  of  W.  H.  Sherwood,  or 
those  under  whom  be  claims,  down  to  the 
time  of  tbe  Institution  of  this  snlt.  Tbe 
plaintiffs  allege  In  their  bill  that  Hltchcox, 
by  virtue  of  the  purchase  made  by  him, 
Lambert,  and  others,  became  tbe  owner  of 
tbe  undivided  one-third  of  the  land;  that,  be 
having  departed  this  life,  a  chancery  suit 
was  brought.  In  which  his  Interest  in  tbe 
land  was  sold;  that  A.  S.  C!ore  became  tbe 
purchaser,  and  a  deed  was  made  to  him  as 
such  purchaser  by  R.  S.  Blair,  special  com- 
missioner, dated  February  8,  1881;  that  aft- 
erwards Core's  Interest  in  the  land  waa  de- 
creed to  be  sold,  and  at  the  sale  was  pur- 
chased by  the  plalntUT,  Creed  Collins,  and 
a  deed  was  made  to  him  by  Thomas  E.  Da- 
vis, special  commissioner,  dated  December 
26,  1888;  and  that  Collins  then  conveyed 
the  undivided  one-half  of  bis  interest  In  the 
land  to  Daugherty,  his  coplalntiff,  by  a  deed 
dated  July  7,  1882.  A  stipulation  was  filed 
In  this  cause,  to  be  considered  In  lieu  of 
proof,  respecting  the  proceedings  by  which 
Hitcbcox's  Interest  in  tbe  land  was  obtained 
by  Collins,  and  its  provisions  are  as  follows: 
(1)  Suit  was  pending  In  the  circuit  court  of 
Ritchie  county,  W.  Va.,  against  M.  M.  Hltch- 
cox, In  which  suit  H.  Rosenheim  waa  plain- 
tiff, to  sell  the  real  estate  of  said  Hltchcox, 
to  satisfy  his  debts  at  the  time  of  bis  death, 
which  occurred  after  the  October  term,  1873, 
and  before  tbe  1st  day  of  May,  1874.  (2) 
That  on  the  1st  day  of  Hay,  1874,  the  death 
of  said  Hltchcox  was  suggested  on  the  rec- 
ord of  said  court,  and  a  scire  facias  awarded 
to  revive  said  suit  (3)  That  afterwards.  In 
the  year  1875,  another  suit  was  Instituted 
by  T.  P.  Jeffery,  administrator,  etc.,  against 
said  M.  M.  Hltchcox  heirs  et  al.,  to  sell  the 
real  estate  of  which  said  Hltchcox  died 
seised  to  satisfy  bis  debts.  (4)  That  after- 
wards said  suits,  as  hereinbefore  specified, 
were  consolidated  and  heard  together.  (6) 
That  Commissioner  Wm.  H.  Douglass  in 
aforesaid  causes  reported  tbe  real  estate  of 
M.  M.  Hltchcox  of  which  he  died  seised, 
amongst  which  there  was  one-third  of  859V^ 
acres  of  land  situated  in  Murphy  district, 
Ritchie  county.  (6)  That  said  tract  of  one- 
third  of  85UV^  acres  was  decreed  to  be  sold, 
and  R.  S.  Blair  was  appointed  special  com- 
missioner to  make  sale  of  same.  (7)  That 
the  same  land  as  described  as  aforesaid 
was  sold  by  Special  Commissioner  R.  S. 
Blair  on  tbe  11th  day  of  December,  1876. 
(8)  That  at  aforesaid  sale  A.  S.  Core  be- 
came tbe  purchaser  of  said  one-third  of 
85!>i^  acres.  (9)  That  said  sale  was  con- 
flriued  on  the  24th  day  of  April,  1877,  but 
no  commissioner  was  appointed  to  make  a 
deed  to  said  purchaser.  (10)  That  said  Blair 
made  a  deed  for  said  tract  of  one-third  of 
859V^  acres  to  said  Core  tbe  8th  day  of  Feb- 
ruary, 1881.  (11)  That  the  said  deed  was 
not  delivered  to  said  Core  except  by  filing  It 


as  an  exhibit  In  the  case  of  said  Blair,  spe- 
cial commissioner,  against  said  Core,  to  en- 
force the  lien  that  the  said  Blair,  commis- 
sioner, bad  retained  in  said  deed  to  secure 
the  unpaid  purchase  money.  (12)  That  said 
Core  departed  this  life  before  said  last-m«i- 
tloned  suit  had  ended,  and  that  said  deed 
was  not  recorded  until  October  22, 1888. 

There  was  no  personal  service  of  process 
on  tbe  defendant.  An  order  of  publication 
was  taken  and  executed,  and  on  October  20, 

1892,  the  court  appointed  commissioners  to 
go  upon  the  land  and  make  a  partition  there- 
of according  to  tbe  prayer  of  the  bill;  and 
on  the  2d  day  of  February,  1893,  the  com- 
missioners filed  their  report    On  Marcb  1, 

1893,  Sherwood  appeared  by  counsel,  de- 
murred to  tbe  'bill,  the  demurrer  was  over- 
ruled, and  he  was  given  60  days  In  which  to 
answer.  On  June  27,  1893,  the  answer  was 
filed,  and  thereupon  tbe  order  In  which  the 
commissioners  were  appointed  to  divide  the 
land  was  set  aside.  On  June  20,  1885,  an 
order  was  entered,  referring  the  cause  to 
John  H.  Llninger,  commissioner,  to  take  proof 
and  make  report  of  certain  matters  set  forth 
In  the  decree  bearing  upon  tbe  question  ot 
title.  On  October  28,  1896,  an  order  was  en- 
tered  directing  the  commissioner  of  school 
lands  to  Instlbite  proceedings  for  the  sale 
of  the  land  in  order  that  the  parties  might 
have  an  opportunity  to  redeem  It  it  having 
been  delinquent  for  the  taxes  for  the  year 
1873,  and  sold  by  the  sheriff  and  purchased 
by  the  state  In  1875.  On  October  20,  1897, 
the  defendant  filed  an  amended  and  supple- 
mental answer  In  the  nature  of  a  cross  bill. 
In  which  he  set  out  more  fully  and  complete- 
ly bis  claim  of  title  and  alleged  certain  for- 
feitures of  and  defects  in  the  title  of  the 
plaintiffs,  and  prayed,  by  way  of  afilrmatlve 
relief,  that  tbe  plaintiffs  be  required  to  fully 
and  particularly  reply  thereto;  that  the  tax 
sale  of  December  2, 1871,  and  the  tax  deed  of 
September  29,  1873,  might  be  set  aside,  and 
adjudged  to  be  null  and  void;  that  the  claim 
and  Interest  of  the  plaintiffs  might  be  de- 
creed to  be  forfeited  for  failure  to  have  the 
land  assessed  as  aforesaid  and  vested  In  the 
defendant;  that  the  plaintiffs  might  be  per- 
petually enjoined  from  making  any  claim  of 
right  or  title  to  the  land  by  virtue  of  the 
tax  sale  or  deed,  or  in  any  other  way,  and 
from  interfering  with  the  right  of  tbe  de- 
feudant  In  the  land,  or  his  possession  there- 
of;   and  that  he  might  have  general  relief. 

From  this  amended  and  supplemental  an- 
swer it  appears  that  Atkisson  and  Pelrsol 
had  conveyed  this  land  to  C.  H.  Mussetter 
by  a  deed,  dated  July  15,  1875,  reserving  in 
the  deetr  a  lien  on  the  land  for  their  pur- 
chase money,  or  part  of  It;  that  Mussetter 
conveyed  tbe  land  to  James  Gross  and  W.  J. 
Ramsey  by  a  deed  dated  September  13,  18T5; 
that  Ramsey  conveyed  his  interest  to  Cross 
by  deed  dated  ,  18—;  and  that  At- 
kisson and  Pelrsol  brought  a  suit  In  1877, 
and  enforced  their  vendor's  lien  against  the 
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land  by  a  sale  of  It,  and  became  the  purcbas- 
ers  thereof.  The  deed  made  to  them  In  pur- 
Buance  of  this  purchase  by  C.  D.  Merrick, 
special  commissioner,  la  filed  as  an  exhibit 
with  the  original  answer,  and  also  with  the 
supplemental  answer;  and  In  the  latter  It  la 
alleged  that  O.  M.  Brown  Joined  In  It  be- 
cause he  had  previously  obtained  from  Atkls- 
son  and  Pelrsol  some  contract  relating  to,  or 
giving  him  an  Interest  In,  the  land,  the  fuU 
details  of  which  contract  are  unknown  to  the 
defendant  It  Is  alleged  here  that  the  tax 
-sale  purporting  to  have  been  made  Decem- 
ber 2,  1871,  at  which  Hltchcox,  Lambert,  and 
Rogers  became  the  purchasers,  and  in  pur- 
suance of  which  the  deed  of  September  29, 
1873,  was  executed  to  them,  and  the  deed  It- 
self, are  void  because  the  land  was  never 
returned  delinquent  for  the  year  1870,  in  the 
name  of  A.  N.  Williams'  estate  or  A.  M.  Wil- 
liams' estate;  because  the  list  of  tax  sales 
does  not  show  that  the  land  was  sold  for 
taxes  charged  against  A.  M.  Williams'  es- 
tate as  the  land  was  assessed  with  taxes;  be- 
cause It  does  not  appear  that  the  estate  was 
sold  or  charged  with  taxes  as  required  by 
taw  at  that  time;  because  the  sheriff  did  not 
within  10  days  from  the  day  he  received  the 
delinquent  list  set  up  at  the  front  door  of 
the  court  house  of  his  county  notice  that  the 
same  would  be  sold  at  public  auction  on  the 
first  day  of  the  next  term  of  the  circuit  court 
«f  said  county,  and  did  not  publish  notice  of 
such  sale  in  the  newspaper  as  required  by 
law.  although  there  was  a  newspaper  then 
published  in  said  county  of  Ritchie,  and  did 
not  return  to  the  recorder  of  the  county  the 
list  of  sales  which  he  claims  to  have  made 
on  the  2d  day  of  December,  1871,  including 
the  sale  of  the  land  in  question,  until  the 
18th  day  of  January,  1872,  although  the  law 
required  such  list  of  sales  to  be  returned  to 
the  recorder  within  10  days  after  the  comple- 
tion thereof,  and  in  said  year  of  1871,  the 
first  day  of  the  term  of  circuit  court  next  aft- 
er he  received  the  said  delinquent  list  was 
on  said  2d  day  of  December,  and  the  law  re- 
quired said  sales  to  be  completed  upon  that 
day;  because  the  recorder  did  not  record  said 
list  and  transmit  the  same  to  the  auditor 
within  20  days  after  the  time  when  said 
sheriff  had  legal  authority  to  make  and  com- 
plete said  sales;  because  the  list  of  sales  de- 
scribed said  land  as  So9^  acres,  Instead  of 
859V4  acres,  as  the  same  was  assessed;  be- 
cause said  list  of  sales  described  said  land  as 
assessed  to  A.  M.  Williams,  instead  of  A.  M. 
Williams'  estate,  as  it  was  assessed;  be- 
cause the  land  is  described  in  the  deed  as 
859%  acres,  instead  of  859V4  acres,  as  In  the 
list  of  sales;  because,  although  the  deed  re- 
-cites  that  Hltchcox,  Lambert,  and  Rogers, 
on  August  8,  1873,  caused  a  plat  and  report 
of  said  land  to  be  made  to  the  clerk  of  the 
county  court  of  the  said  county,  that  the 
same  was  ordered  on  the  18th  day  of  Septem- 
ber, 1873,  to  be  recorded,  and  that  the  same 
has  been  recorded  in  said  clerk's  office,  and 


is  now  on  record  therein,— In  fact,  such  plat 
or  report  was  not  made,  and  was  not  ordered 
to  be  recorded,  and  is  not  now  on  record  on 
said  county. 

Before  the  filing  of  the  amended  and  sup- 
plemental answer.  Commissioner  Llninger 
had  made  his  report,  and  this  answer  avers 
that  the  new  matter  set  up  in  it  appear- 
ed in  the  evidence  in  the  execution  of  the 
order  of  reference,  and  made  necessary  the 
filing  of  the  amended  and  supplemental  an- 
swer, which  was  done  with  leave  of  the 
court,  and  it  was  remanded  to  rules  with 
leave  to  the  defendant  to  sue  out  process 
thereon,  which  was  done.  The  plaintiffs  fil- 
ed a  demurrer  to  the  amended  answer  in 
the  nature  of  a  cross  bill,  which  was  over- 
ruled, and  later  they  filed  a  reply  thereto, 
which  admits  the  matters  of  fact  set  up  In 
the  amended  answer  of  the  defendant,  but 
denies  the  equities  and  legal  consequences 
claimed  and  Insisted  upon  by  the  defendant 
as  arising  therefrom.  The  commissioner,  in 
his  report,  found  that  the  plaintiffs  have  a 
title  to  the  undivided  one-third  of  the  land; 
that  the  defendant,  Sherwood,  was  the  own- 
er of  the  remaining  undivided  two-thirds; 
that  the  titles  of  both  plaintiffs  and  defend- 
ant, however,  had  been  forfeited  by  reason 
of  a  sale  of  the  land  to  the  state  on  the  lltb 
day  of  October,  187S,  for  the  nonpayment  of 
taxes  thereon  for  the  year  1873  in  the  name 
of  A.  M.  Williams'  estate;  that  a  small 
amount  of  timber  had  been  cut  off  of  the 
land  by  authority  of  the  defendant;  that  nei- 
ther plaintiffs  nor  defendant  ever  bad  been 
in  actual  possession  of  the  land;  that  none 
of  the  parties  had  ever  exercised  any  actual 
ownership  over  the  land  other  than  to  go  up- 
on it  and  notify  persons  not  to  cut  any  tim- 
ber; that  plaintiffs  and  defendant  are  ten- 
ants In  common  in  the  land;  and  that  the 
purchase  made  by  Lambert  at  the  tax  sale 
on  June  9,  1874,  operated  as  a  redemption  of 
the  land,  and  did  not  devest  Hltchcox  of  his 
title  to  one-third  of  it  The  defendant  ex- 
cepted to  the  report  of  the  commissioner,  and 
particularly  to  the  first,  second,  fourth,  and 
eighth  findings  therein.  Another  stipulation 
was  filed.  In  which  It  is  agreed  that  Collins 
and  Daugherty  on  one  side  and  Sherwood  on 
the  other  claim  title  from  the  same  source, 
namely,  the  A.  M.  Williams  estate,  and  that 
neither  party  shall  be  required  to  go  bey<md 
that;  that  the  affidavit  of  A.  N.  WlUiams, 
showing  that  bis  father,  A.  M.  Williams,  died 
In  1860,  without  will,  and  leaving  certain  per- 
sons as  his  heirs,  may  be  read  and  treated  as 
a  deposition ;  that  Collins  and  Daugherty  are 
not,  and  never  were,  members  of  the  firm  of 
Wm.  H.  Sherwood  &  Co.,  in  whose  name  the 
defendant,  W.  H.  Sherwood,  claims  the  land 
was  assessed  during  the  years  1881  and  1897. 
inclusive;  and  that  the  December  term,  1871, 
of  the  circuit  court  of  Ritchie  county,  began 
on  December  2,  1871,  and  was  adjourned  to 
the  8th  day  of  January,  1872,  and  no  court 
was  held  between  those  dates,  and  the  court 
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aat  on  Ja&uary  8,  1872^  and  oa  January  9, 
1872,  and  flaally  adjourned  on  the  12th  day 
of  Jaooary,  1872.  In  the  meantiniie  the  com- 
missioner of  school  lands  Instituted  a  suit  la 
the  name  of  the  state  for  the  purpose  of  aell- 
ing  the  land  under  Ita  purchase  of  1875,  whea 
the  land  was  sold  for  the  nonpayment  of  tax- 
es for  1873.  The  circuit  court  decided  In  that 
case  that  the  defendant,  Sherwood,  had  the 
right  to  redeem  ttie  land,  and  from  that  de- 
cree an  appeal  was  taken  to  this  court,  and 
the  cause  was  decided  here  April  14,  1900. 
State  T.  CoUlDS,  33  8.  B.  84a  This  court 
held  that  by  virtue  of  secticMi  3  of  article  18 
(tf  the  coDStUation  whatever  title  the  state 
acquired  by  Its  purchase  in  1875  Vvas  trans- 
ferred to  either  Sherwood  or  to  Sherwood, 
Coiiius,  and  Daugherty,  and  that  the  land 
could  not  be  sold  at  the  salt  of  tlte  state. 
The  decree  of  the  lower  court  was  therefore 
reversed,  and  the  bill  filed  by  the  atate  di»- 
mlssed.  The  court  says  in  the  opinJoa  that: 
"The  only  matter  at  this  time  pr(^^r  to  de- 
termine la  tiie  statoe  of  the  state  as  to  the 
land  In  controversy.  The  concluaioa  being 
reached  that  such  title  to  tlie  land  iu  contro- 
versy as  the  state  may  have  derived  from 
the  tax  purchase  in  1875  liavlng,  by  virtue  of 
tUe  coiistitutioual  provialona  aforesaid,  been 
transferred  to  and  vested  hi  one  or  both  the 
claimants  thereto,  the  state  has  no  longer 
any  Interest  therein,  and  is  without  right  to 
maiotain  this  suit  either  to  force  a  sale  or 
redemption  of  the  land."  As  to  the  title  of 
Collins  and  Daugherty,  It  is  said  in  this  opin- 
ion: "It  Is  entitled  to  equal  benefits  under 
this  section  of  the  constitution  as  the  Sh«<- 
wood  title,  provided  the  latter  be  not  adverse 
and  superior  to  the  former,  which  question  it 
la  improper  now  to  settle  in  this  suit,  but  Is 
reserved,  together  with  all  other  questions  or 
controversy  existing  between  the  claimants 
to  be  determined  and  settled  in  the  partition 
tuit  at  the  present  time  pending  between 
them."  On  the  3d  day  of  July,  1900,  this 
partition  suit  came  on  to  be  beard  in  the  cir- 
cuit court,  and  upon  the  hearing  the  excep- 
tions to  the  plaintiffs'  amended  auawer  In 
the  nature  of  a  cross  bill  were  sustained,  the 
amended  answer  was  -  dismissed,  costs  were 
decreed  against  Sherwood,  the  exceptions 
taken  to  the  report  of  the  commissioner  by 
Sherwood  were  overruled,  the  report  was  con- 
firmed, and  the  court  decreed  that  partition 
of  the  land  be  made,  giving  to  Collins  and 
Daugherty  one-third  and  the  remaining  two- 
thirds  to  Sherwood.  From  this  decree  an  ap- 
peal was  allowed  Sherwood  by  a  Judge  of 
this  court 

At  the  time  of  the  sale  of  the  land  for 
taxes  delinquent  for  the  year  1871  the  lavr 
required  the  sheriff  to  commence  his  sales 
on  the  first  day  of  the  next  succeeding  term 
of  the  circuit  court  of  his  county  commen- 
cing after  the  month  of  August.  Section  6, 
c.  31.  Code  1S68.  The  sheriff  had  the  right 
to  adjourn  the  sale  if  the  same  was  not 
completed  on  the  first  day,  and  that  ndjourn- 


a>eot  was  required  to  be  from  day  to  dxiy, 
not  from  time  to  time.  Section  7,  c  31,  Id. 
The  language  of  the  statute  is:  "If  the  said 
taxes,  Interest,  damages,  and  commissions 
be  net  previonsly  paid,  the  sheriff  or  col- 
lector shall  proceed  to  make  sale  according- 
ly; and  If  the  same  be  not  completed  on 
the  first  day,  it  shall  be  continued  from  day 
to  day  (Sundays  excepted),  between  tlie 
hours  aforesaid,  until  it  shall  be  completed." 
This  appears  to  be  rather  a  luroblbition  of 
any  adjournment  except  from  day  to  dajr. 
The  injunction  of  the  statute  is  that  the 
I  sale  shall  continue  from  day'  to  day  (Sim- 
I  days  excepted),  until  it  shall  be  completed, 
not  that  the  sale  may  be  adjourned  from 
,  time  to  time,  nor  from  day  to  day,  wltbont 
;  making  sales.  The  sales  must  continue 
from  day  to  day  until  completed:  that  is, 
the  sheriff  must  go  on  and  make  sales  until 
they  are  completed.  The  object  of  the  stat- 
ute clearly  is  to  pi-evcat  postponement  of 
the  sales  after  the  date  fixed  by  law  for  the 
comm^icement  thereof.  The  sale  of  delin- 
quent land  in  question  here,  and  upon  which 
the  plaintiffs  found  their  claim  of  title,  be- 
gan on  the  day  fixed  therefor  by  law,  the 
2d  day  of  December,  1871,  that  being  tbe 
first  day  of  tbe  first  term  of  the  circuit  court 
after  the  mouth  of  August  in  that  year.  But 
after  commencing  the  sales  it  is  claimed 
tbe  sheriff  did  not  proceed  as  the  law  re- 
quires. Because  the  court  adjourned  until 
the  8th  day  of  January,  1872,— more  than 
one  month,— it  is  argued,  the  sheriff  adjouru- 
ed  his  sales  for  the  same  length  of  time. 
Black,  Tax  TiUes  (2d  Ed.)  {  226,  says:  '*If 
no  provision  to  tliat  ^ect  is  made  in  tbe 
statutes,  there  is  no  other  source  from  whidi 
the  collector  can  derive  any  authority  to 
adjourn  or  postpone  a  tax  sale.  And  the  ad- 
journment, when  authorized,  must  lie  in  tbe 
manner  and  for  the  causes  prescribed  by 
law.  Proof  that  the  alleged  sale  occurred  at 
a  time  to  which  there  had  been  no  legal  ad- 
journment of  the  prior  sale  vUl  overcome 
tbe  prima  facie  evidence  of  the  sale  pre- 
sented by  the  deed."  But  Biackw.  Tax  Ti- 
tles, at  section  49S,  says:  "It  has  been  held 
that  -without  express  authority  conferred  by 
statute  to  adjourn  a  sale  from  day  to  day 
the  ofticer  must  sell  ail  the  lands  embraced 
in  ills  List  on  the  day  named  in  the  adver- 
tisement, or  suspend  the  sale,  so  far  as  those 
which  remain  are  concerned.  Still  it  Is  ditB- 
cult  to  perceive  any  substantial  reason  why 
the  general  principle  that,  when  a  i>ower  Is 
conferred  by  statute,  every  incident  essential 
to  carry  the  power  into  complete  effect  goes 
with  it  by  implication,  does  not  apply. 
Where  the  law  fixes  the  day  of  sale,  and 
appoints  an  officer  to  conduct  it,  and  Is  si- 
lent as  to  the  power  of  adjourning  the  sale, 
it  la  impossible,  on  account  of  the  great 
number  of  parcels  of  land  upon  delinquent 
list  for  the  officer  to  sell  the  whole  in  one 
day,  the  power  of  contlnulpg  the  sale  to  an- 
other day  would  seem  to  be  necessarily  tm- 
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«Ue4,  ill  oHIcr  to  preTcal  a  (attvi*  of  Jnw- 
Uce,  in  vrkick  tlie  atate  is  MsentiaUj  inter- 
estetL"  At  sectlcti  406,  hoifev-er.  It  is  MUd: 
"But  in  tlte  case  at  Sibley  v.  Smttlk,  2  Midt. 
48&  it  was  beld  tbat  tliia  prindvle  oT  taklns 
patr«r  by  iniplicatlMi  was  not  affplicabie  in 
tbe  €onetructi*D  of  this  claaa  «f  atartutea; 
that,  beiBf  in  derogation  o<  tbe  cmaaaon 
law,  and  autboriaiag  prcweedlngB  tbe  effect 
(^  wlUch  ia  to  defeat  tli*  citiaen  oS  bis  title 
to  real  estate,  such  atatatea  abo«ld  ke  eioa- 
atrned  strictly,  altLoosti  ntaAe  far  tte  psb- 
lic  benefit."  It  is  aald  that  tlte  deed  Is  ^ima 
facie  evklence  of  a  legal  adjoniAment  wbere 
the  sale  appeara  to  have  occnnred  after  tbe 
day  set  by  law,  and  also  that  where  the  law 
required  the  aale  to  begin  on  a  certain  day, 
and  the  deed  ahowed  the  sale  on  a  later 
date,  it  was  held  that  the  deed  did  not  show 
on  its  face  that  the  sale  took,  {dace  at  a 
tinae  not  antborized  by  law,  for  it  might  hare 
b^^un  on  the  proper  day,  and  been  co»- 
tiaued  from  day  to  day,  sdUng  one  or  two 
Iota  each  day  until  the  day  Kdted  in  the 
deed.  Blacltw.  Tax  Titles,  {  487.  Tbe  rec- 
ord of  aales  made  by  the  sbcrlS,  aa  it  ap- 
pears in  tbe  clerli'a  office  of  the  ceunty 
coart,  ahows  that  the  aalee  began  ob  tbe  M 
day  of  DeoeKber,  1871,  that  part  of  tbe  land 
was  sold  on  that  day,  that  ne  aalea  w^ 
naade  between  that  day  and  the  9th  day  of 
Jannary,  1&72,  and  that  on  tbe  9th  day  of 
January,  1872,  the  aales  were  completed. 
Tlie  aherlfl  returned  bla  liat  of  aaiea  to  tbe 
recorder  of  the  county  on  tbe  18tb  day  of 
January,  1S72.  Thia  ia  a  plain  viirfatlon  of 
the  statute:  It  la  ao  worded  as  to  pcobilrtt 
adjournment  and  postponement  of  tbe  aala, 
as  bas  been  ahown.  After  commencing,  if 
tbe  sheriff  will  make  sales  each  day,  be  may 
continue  day  after  day  as  long  aa  It  Is  nec- 
essary to  complete  bis  aaJes,  but  clearly  ke 
bad  no  power  under  the  statute  In  qneatUm 
to  postpone  tbe  making  of  all  aales  for  mose 
than  a  montb.  It  la  not  a  question  to  be 
settled  by  presumption,  for  the  record  In 
tbe  clerk's  office  shows  afflrmatlvely  that 
this  adjournment  and  postponement  of  sales 
actually  took  place.  Failure  of  the  sheriff 
to  proceed  with  his  sales  aa  required  by  the 
statute  resulted  in  bis  failure  to  comply  with 
another  clause  of  tbe  statute,  which  re- 
quired blm  to  return  to  the  recorder  his  list 
of  salea  within  10  days  from  the  completion 
of  tbe  sales.  It  appears  tbat  only  two  days 
were  nocessary  for  tbe  making  of  those 
sales.  They  ahould  bare  been  completed  on 
the  3d  day  of  December,  1871,  and  tbe  list 
of  salea  should  hare  been  returned  witliin  10 
days  from  tbat  date.  In  Barton's  Heirs  v. 
GUchrlst,  19  W.  Va.  223,  it  Is  held  that,  if  the 
recorder's  office  shows  that  tbe  list  of  sales 
was  not  returned  to  the  recorder's  office  for 
more  than  10  days  after  the  completion  of 
tbe  sale,  it  is  such  an  irregularity  as  mate- 
rially prejudices  the  rights  of  the  owner  of 
tbe  land  sold,  and  therefore  vitiates  any 
deed  made  to  a  purchaser  of  the  land  by  the 


reeordec  WbHe  ttils  bas  beea  beld  ftital  to 
the  ToUdity  ti  a  tax  deed,  it  seems  less  ob- 
j«ctioaable  and  taJurioaB  ufon  priueiple 
than  the  postpenesnent  of  tbe  aale  for  more 
thatt  a  month  in  the  face  of  tbe  statute, 
which  expressly  oeqnins  the  sale  ta  cd»- 
tiuue  from  day  to  day  nntil  esmpisted.  Tbis 
failure  on  the  part  of  tbe  aberlB  Is  fatal  to 
tbe  deed  of  September  26;  1873,  and  dedsiive 
of  tbis  casei  The  pteintiffa  found  tbeir 
dfiim  «<  Utle  upon  tbat  deed,  thjrough  Hitch- 
cox's  Jodnt  purchase  with  LAmbert  and  Boff- 
eta  at  tax  sale,  and  the  deed  to  him  and 
Lambert  and  Bogers  in  pursuance  thereof, 
«e  bo-einbeforc  shown. 

A.  M.  WtlllasM  died  in  IStiO.  As  tbere  bad 
never  been  any  partition  of  bis  land,. it  night 
have  been  aasessed  and  listed  to  bis  heirs, 
without  designating  any  of  tbeaa  by  name. 
It  was  assessed  aud  Uated  for  tbe  year  1870 
to  "A.  M.  WllliaaH^  estate."  It  was  cetam- 
ed  delinquent  in  tbe  naaae  of  A.  M.  WO- 
llaans,  and  In  that  name  It  was  sold  by  tbe 
sheriff,  and  certified  bgr  bbn  a*  sold.  Btadt, 
Tax  Titles  (2a  Ed.)  {  lOOi.  says:  "If  pcoperty 
Is  assasaed  to  the  right  pesaon,  a  attetake  in 
his  name.  If  H  Is  not  eaJenlated  to  deceive  or 
aaiaiead  taira,  naay  be  passed  over  aa  hnaaa- 
terial."  The  only  error  in  assessing  tbe 
property  was  In  cbaj^ng  tbe  Initial  "N"  to 
"M."  The  quantity  of  land  and  iU  Voeatlcm 
were  given  with  reasonable  certain^,  and  It 
wcmld  seem  tbat  tbe  irregnlarity  is  tbe 
name,  being  the  ebanging  of  an  initial  letter 
only,  and  that  tbe  Initial  of  tbe  middle  name, 
would  hardly  be  calculated  t»  mislead  or  de- 
ceive the  owner.  Tbe  atkertfTs  list  of  sales 
and  the  deed,  however,  fail  to  follow  tbe  de- 
BCEiptloB  in  the  land  book  la  respect  to  the 
name  In  wkicb  tbe  land  was  assaased.  The 
list  and  deed  do  not  show  that  It  was  tbe 
land  of  a  deceased  peraon,  tbe  taxaa  v|>on 
which  were  chargeable  to  bis  beirs  or  devi- 
sees,  wblle  tbe  land  book  does  show  that 
fact  In  respect  to  tbe  form  and  contents 
of  tbe  shorifif's  return.  Black,  Tax  Titles  (2d 
Ed.)  {  305,  says:  "It  is  a  general  rule  that 
in  respect  to  any  directions  which  the  statr 
nte  may  give  aa  to  the  contents  of  tbe  report 
ita  provialMis  must  be  strictly  followed. 
Merely  writing  a  name  opposite  tbe  tract 
sold  la  no  compliance  with  tbe  law,  does  not 
give  the  information  required,  nor  fulfill  the 
purpose  of  the  report;  and  a  deed  made  up- 
on such  a  memorandum  of  sale  confers  no 
title."  Under  our  curative  statute  (section 
26,  c.  31,  CJode  1889),  as  construed  and  ex- 
pounded by  the  later  decisions  (^  this  court, 
this  departure  might  not  be  held  fatal  to  the 
aale  and  the  deed;  but  this  sale  to«d;  place 
when  that  section  of  said  chapter  lacked 
many  of  the  curative  provisions  which  it 
contains  now,  and  tlte  departure  from  the 
description  of  the  land  is  such  as  may  have 
misled  the  owners  of  tbe  property  to  their 
prejudice. 

Another  reason  assigned  by  the  appellant 
for  setting  aside  the  deed  is  varlapce  as  to 
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-quantity  contained  In  the  list  ot  sales  and 
the  deed.  That,  being  but  one-fourth  ot  an 
acre  In  a  large  tract  of  869  acres,  cannot  be 
regarded  as  haying  misled  any  person. 

A  more  serious  matter  is  the  allegation  In 
reference  to  the  report  and  plat  which  the 
statute  required  the  piu-chaser  to  have  made 
and  recorded  before  obtaining  the  deed.  The 
■deed  recites  that  such  a  report  and  plat  were 
made  and  admitted  to  record  on  the  18th  day 
of  September,  1873,  but  It  does  not  state  by 
whom  they  were  made.  The  recital  is  that 
the  purchasers,  on  the  9th  day  of  August, 
1873,  "In  the  manner  prescribed  by  law, 
caused  a  plat  and  report  to  be  made  to  the 
clerk  of  the  county  court,"  etc.  The  statute 
provided  that  the  purchaser  should  hare  the 
report  made  by  the  surveyor  of  the  county 
In  which  the  land  was  situated;  or  if  he 
was  Interested,  or  there  was  no  such  nvr- 
veyor,  then  by  some  person  appointed  by 
the  recorder  of  the  county.  Who  made  this 
report  Is  not  shown  by  the  deed,  but,  as  it 
says  the  purchaser  caused  It  to  be  made  "In 
the  manner  prescribed  by  law,"  this  Is  prob- 
ably sufficient,  tot  It  could  only  be  done  in 
the  manner  prescribed  by  law  by  the  sur- 
veyor, or  some  one  appointed  by  the  record- 
er as  provided  by  law. 

The  question  Is  discussed  as  to  whether 
the  curative  provisions  of  section  25,  c.  31, 
Code  1899,  which  might  have  the  effect  of 
making  the  deed  in  question  good  notwith- 
standing the  defects  pointed  out,  are  retro- 
active, and  apply  to  said  defects  and  to  this 
case.  Ordinarily,  statutes  are  not  retroac- 
tive unless  expressly  made  so,  and  statutes 
intended  to  affect  the  validity  of  tax  sales  do 
not  seem  to  be  exceptions  to  that  role. 
Black,  Tax  Titles  (2d  Ed.)  t  490,  says:  "It 
Is  also  to  be  remembered  that  to  a  statute 
explicitly  retrospective  to  a  certain  extent 
and  for  a  certain  purpose  the  courts  will  not, 
by  construction,  give  a  retrospective  opera- 
tion to  any  greater  extent  or  for  any  other 
purpose;  and  this  well-established  rule  ap- 
plies to  the  construction  of  statutes  curing 
defective  tax  proeeedlngs."  In  U.  S.  v.  Heth, 
3  Cranch,  413,  2  L.  Ed.  479,  the  following  Is 
found  In  the  opinion  ot  the  court:  "Words 
in  a  statute  ought  not  to  have  a  retrospective 
operation  imless  they  are  so  clear,  strong, 
emphatic  that  no  other  meaning  can  be  an- 
nexed to  them,  or  unless  the  Intention  of  the 
legislature  cannot  be  otherwise  satisfied." 
See,  also.  Chew  Heong  v.  U.  S.,  112  V.  S.  559, 
5  Sup.  Ct.  265,  28  L.  Ed.  770;  Murray  v.  Gib- 
son, 16  How.  423,  14  L.  Ed.  756;  McBwoi 
V.  Den,  24  How.  244,  16  L.  Ed.  672;  Harvey 
V.  Tyler,  2  Wall.  347,  17  L.  Ed.  871;  Sohn  v. 
Waterson,  17  Wall.  599,  21  L.  Ed.  737.  An 
examination  of  this  statute  reveals  no  words 
expressly  or  Impliedly  making  It  retroactive 
In  its  effect. 

As  Hltcbcox  failed  to  pay  his  part  of  the 
purchase  money  In  pursuance  of  the  sale 
-wade  December  2,  1871,  and  all  the  money 


was  paid  by  Lambert  and  Rogers,  and  Sher- 
wood being  now  the  owner  of  all  the  interest 
acquired  by  Laipbert  and  Rogers,  it  is  clalna- 
ed  by  bis  counsel  that,  even  if  the  tax  deed 
made  in  pursuance  ot  that  sale  Is  good,  a 
restilting  trust  arose  In  favor  of  Lambert 
and  Rogers  by  reason  of  Hltchcox's  failure 
to  pay  his  part  of  the  purchase  money,  and 
they  then  acquired  the  entirety  of  the  land 
under  that  purchase,  and  by  their  convey- 
ance It  passed  to  Sherwood.  He  farther  con- 
tends that  Collins  and  Daugherty,  holding 
under  A.  S.  Core,  the  purchaser  of  Hltch- 
cox's alleged  interest,  had  notice  of  this  re- 
sulting trust  by  reason  of  the  fact  that  aft- 
erwards Lambert  and  Rogers  purchased  the 
land  at  another  tax  sale.  Under  various  de- 
cisions of  this  court  relating  to  the  doctrine 
of  resulting  trusts  as  well,  as  under  the 
general  principles  of  law  relating  thereto, 
this  claim  Is  not  without  merit  if  It  be  con- 
ceded that  the  tax  sale  was  valid.  How- 
ever, as  the  sale  Is  held  to  be  Invalid,  no- 
body acquired  any  tlOe  under  It  by  way  of 
resulting  trust  or  otherwise.  It  Is  therefore 
unnecessary  to  consider  that  question.  It 
would  be  nothing  more  than  following  ap  a 
question  out  of  a  spirit  of  curiosity.  But 
the  case  Is  unquestionably  for  Sherwood  for 
another  reason.  In  State  v.  Collins,  35  S. 
E.  840,  this  court  has  held  that  the  titie  to 
this  very  land  has  been  transferred  by  Tlr- 
tue  of  section  3  of  article  13  of  the  constitu- 
tion to  Sherwood,  or  to  Sherwood,  Collins, 
and  Daugherty.  If  any  ot  them  hold  by 
such  tltie,  it  is  Sherwood  alone,  for  he  and 
the  persons  under  whom  he  claims  are  the 
only  persons  who  could  be  entitled  under 
said  provision.  No  person  can  take  under 
any  clause  ot  that  constitutional  provision 
who  has  not  paid  taxes  on  the  land.  Xei- 
ther  Collins  and  Daugherty  nor  any  of  the 
persons  under  whom  they  claim  have  paid 
any  taxes  on  any  ot  the  land.  Sherwood 
and  those  under  whom  be  claims  have  kept 
the  land  on  the  land  books  in  their  names, 
and  the  taxes  paid  from  1S83  until  the  pres- 
ent time,  and  have  actually  paid  all  the 
taxes  thereon  for  about  20  years.  See  Judge 
Dent's  opinion  in  State  v.  Collins.  Tills  con- 
clusion Is  resisted  by  counsel  for  appellees 
on  the  ground  that  Hitchcox  was  dead,  and 
his  estate  in  the  custody  of  the  law  at  the 
time  It  ceased  to  appear  on  the  land  books 
In  his  name.  This  position  is  untenable. 
The  mere  fact  that  a  creditors'  suit  is  pend- 
ing against  the  estate  of  a  deceased  person 
cannot  relieve  the  heirs  and  creditors  of 
such  person  from  the  payment  of  taxes  on 
the  land  nor  prevent  the  land  from  becoming 
forfeited  for  failure  to  have  It  assessed 
with  taxes.  Nobody  could  seriously  contend 
that  It  Is  the  duty  of  a  court  or  its  otti- 
cers  to  see  that  property  In  litigation  before 
It  Is  assessed  and  the  taxes  thereon  paid. 
Parties  interested  In  it  as  heirs,  devisees,  or 
creditors  have  the  right  to  do  so.  and  must 
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do  It  <x  suffer  tbe  torfeitnreg  demanded  by 
the  law. 

Another  question  to  be  disposed  of  Is 
whether  the  defendant  is  entitled  In  this  suit 
to  have  said  tax  deed  set  aside  by  way  of 
affirmative  relief.  The  invalidity  of  tbe  tax 
deed  is  a  good  defense  to  the  claim  for  par- 
tition. The  establishment  of  a  resulting 
trust  would  defeat  partition.  But  defendant 
sets  up  In  his  answer  new  matter,  constitut- 
ing a  claim  for  affirmative  relief,  and  as 
such  relief  aslcs  that  the  deed  be  canceled 
and  set  aside  as  being  a  cloud  on  his  title. 
Ordinarily,  in  a  suit  for  partition,  the  de- 
fendant asks  tbe  same  relief  as  the  plaintiff, 
and  in  such  case  a  cross  bill  Is  unnecessary. 
5  Enc.  PI.  &  Prae  636.  However,  when  a 
defendant  in  such  suit  claims  be  Is  equita- 
bly entitled  to  the  whole  premises  of  which 
partition  Is  sought,  and  desires  not  only  to 
repel  and  defeat  the  claim  of  the  plaintiff  to 
have  partition,  but  also  to  have  the  legal  ti- 
tle transferred  to  him,  he  must  proceed  by 
cross  bill.  German  v.  Machin,  6  Paige,  290. 
So,  on  a  bill  to  foreclose  a  mortgage,  a  cross 
bill  may  be  filed  to  have  cancellation  of  the 
mortgage  sought  to  be  foreclosed.  Story, 
Eq.  PI.  391;  Tarleton  v.  Yletes,  6  lU.  472,  41 
Am.  Dec.  103;  McConnell  v.  Hodson,  7  111. 
640.  "A  cross  bill  may  be  maintained  for 
the  purpose  of  obtaining  an  equitable  set-off, 
or  to  establish  an  agreement  or  conveyance 
which  the  original  bill  seelcs  to  set  aside,  or 
to  compel  the  surrender  or  cancellation  of  a 
contract  which  the  original  bill  seeks  to  si>e- 
clflcally  enforce."  Beach,  Mod.  Eq.  Prac.  i 
4.%.  The  matter  set  up  In  the  answer  of 
Sberwood  upon  which  he  asks  cancellation 
of  the  tax  deed  is  germane  to  the  subject- 
matter  of  tbe  original  bill.  The  allegations 
and  proof  upon  which  that  relief  may  be 
granted  form  a  complete  defense  to  the  bill 
for  partition.  Sherwood,  thus  showing  him- 
self to  be  entitled  to  the  whole  of  the  land. 
Is  certainly  entitled,  upon  the  evidence  and 
allegations  necessary  to  give  him  such  title, 
to  have  the  deed  canceled.  The  court  there- 
fore erred  in  dismissing  bis  answer  in  the 
nature  of  a  cross  bill. 

No  money  is  tendered  with  the  answer  in 
the  nature  of  a  cross  bill,  nor  does  It  ex- 
press any  willingness  to  pay  Collins  and 
Daugherty  anything.  This  is  excused  by 
tbe  fact  that  they  are  not  entitled  to  any- 
thing from  Sherwood.  Hltchcox,  under 
whom  they  claim  to  bold,  paid  no  purchase 
money,  nor  any  taxes,  nor  any  of  tbe  ex- 
pense of  obtaining  the  deed.  That  was  all 
paid  by  Lambert  and  Rogers,  under  whom 
Sherwood  might  claim  if  the  tax  deed  were 
valid.  But  he  does  not  claim  under  that 
deed  alone.  He  has  all  the  right  and  title 
obtained  by  Lambert  and  Rogers  undor  their 
second  tax  sale  purchase  of  the  land,  and  he 
also  holds  all  the  right  title,  and  interest 
of  the  A.  N.  Williams  heirs. 

For  these  reasons  the  decree  of  the  circuit 
court  of  Ritchie  county  is  to  be  reversed, 
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and  the  cause  remanded  to  that  court  to  be 
further  proceeded  with  according  to  tbe  prin- 
ciples here  announced,  and  further  according 
to  the  rules  and  principles  of  equity. 


ROWS  et  al.  T.  DRlSGBLL,  Oyster  In- 
spector. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
23,  1902.) 

raSH—OTSTBRS— DUTIES  OF  OYSTER  COMMIS- 
SIONER—SURVEYS— DECISION  AS  TO  BXIST- 
BNCB  OF  NATURAL.  OYSTER  BEDS— JUDICIAL 
ACT— MANDAMUS. 

Under  Act  March  3,  1808,  directing  a  sur- 
vey of  the  natural  oyster  beds  of  King  and 
Queen  county  by  commissioners  and  the  oyster 
inspector  of  such  county,  the  decision  of  the 
oyster  inspector  as  to  whether  or  not  certain 
grounds  were  natural  oyster  beds  is  a  Judicial 
act,  and  hence  mandamus  will  not  lie  to  com- 
pel an  alteration  of  such  decision. 

Original  application  for  writ  of  mandamus 
by  one  Rowe  and  others  against  William  H. 
Drisgell,  as  oyster  Inspector.    Writ  refused. 

Pollard  &  Pollard  and  Isaac  Diggs,  for  pe- 
titioners. H.  I.  Lewis  and  Munford  &  Ander- 
son, fcH-  respondent 

KEITH,  P.  Rowe  and  others  filed  their 
petition  in  this  court,  stating  that  they  are 
citizens  of  Virginia,  residing  In  King  and 
Queen  county,  which  constitutes  oyster  dis- 
trict No.  14;  that  they  applied  to  Wiliiam  H. 
Drisgell,  oyster  inspector  of  said  district  and 
obtained  a  tongman's  license,  as  provided  by 
law,  to  take  oysters  from  all  the  natural  oys- 
ter beds,  rocks,  or  shoals  in  the  common- 
wealth; that  the  legislature  of  Virginia,  by 
an  act  passed  February  29,  1892,  as  amended 
by  an  act  approved  March  2,  1804,  directed 
"the  board  of  Chesapeake  and  tributaries" 
to  cause  to  be  made  a  true  and  accurate  sur- 
vey of  the  natural  oyster  beds,  rocks,  or 
shoals,  and  to  file  maps  of  the  survey  in  the 
clerk's  office  of  the  county  wherein  the  oys- 
ter bed,  rocks,  or  shoals,  or  the  greater  part 
of  them,  were  located.  By  a  subsequent  por- 
tion of  this  act,  the  surveys  and  charts  which 
have  been  transmitted  to  the  clerks  of  the 
counties,  and  filed  in  accordance  with  its  pro- 
visions, "are  made  conclusive  evidense  in  all 
the  courts  of  this  commonwealth,  that  the 
area  embraced  therein  is  a  natiual  oyster 
bed.  rock  or  shoal.  *  *  *  In  those  coun- 
ties of  the  commonwealth  where  no  survey 
and  report  are  filed  within  three  months  aft- 
er the  completion  of  the  survey  of  the  nat- 
ural oyster  beds,  rocks,  ov  shoals  of  the  com- 
monwealth, it  shall  be  construed  to  mean. 
In  all  the  courts  of  the  commonwealth,  that 
there  are  no  natural  oyster  beds,  rocks,  or 
shoals  in  said  county  or  counties,  and  that 
all  area  of  the  Chesapeake  Bay  and  its  tribu- 
taries not  embraced  in  the  survey  of  the  nat- 
ural oyster  beds,  rocks  and  shoals  authorized 
by  this  act  shall  be  construed  to  be,  in  all  the 
courts  of  the  commonwealth,  barren  area, 
and  disposable  by  the  commonwealth  for  tbe 
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purpose  of  planting  or  propagating  oysters 
thereon,  under  section  twenty-one  hundred 
and  thlrty-seren  of  the  Code  of  Virginia,  as 
amended  and  enacted  by  act  approved  Feb- 
ruary twenty-fifth,  eighteen  hundred  and  nine- 
ty-two."   Acts  1893-84,  p.  607. 

The  surrey  was  made,  but  did  not  Include 
the  beds,  rocks,  and  shoals  In  the  county  of 
King  and  Que«i.  The  legislature,  upon  dis- 
covery of  the  omission,  i>assed  on  the  3d  of 
March,  1898,  an  act  which  directed  that  the 
"county  of  King  and  Queen  may  at  its  dis- 
cretion appoint  three  commissioners,  whose 
duty  It  shall  be  to  go  on  the  natural  oyster 
beds,  rocks  and  shoals  in  York  river.  In  the 
county  of  King  and  Queen,  and  take  with 
them  the  county  surveyor,  or  any  competent 
surveyor,  and  the  oyster  Inspector  of  King 
and  Queen  county,  and  lay  off  and  designate 
by  metes  and  bounds  all  of  said  natural 
oyster  rocks,  beds  and  shoals,  and  cause  the 
surveyor  to  make  an  accurate  survey  and 
plots  of  the  same,  and  when  said  survey  and 
plots  are  made  the  said  commissioners  shall 
make  this  report  to  the  county  court,  with 
said  surveys  and  plots  accompanying  it.  Pro- 
vided, however,  that  nothing  In  this  act  shall 
permit  a  survey  of  any  grounds  which  have 
been  assigned  to  any  citizen  of  this  common- 
wealth for  the  purpose  of  planting  and  propa- 
gating oysters,  or  in  any  manner  impair  any 
vested  interest  in  such  grounds  acquired  by 
such  citizen  under  the  laws  of  Virginia  regu- 
lating the  assignment  of  oyster  planting 
ground."    Acts  1897-98,  p.  893,  {  1. 

Section  4  provides  that  the  court  shall  di- 
rect the  plots  and  surveys  to  be  filed  in  the 
clerk's  office  of  King  and  Queen  county,  and 
these  plots  and  surveys  shall  have  the  same 
force  and  virtue  and  stand  on  the  same  foot- 
ing, in  every  particular,  as  the  geodetic  sur- 
vey in  the  various  counties  of  the  common- 
wealth now  has  under  the  act  to  protect  the 
oyster  industry  approved  February  29,  1892, 
as  amended  by  an  act  approved  March  2, 
1804. 

After  the  completion  of  the  Baylor  survey, 
but  before  the  passage  of  the  act  of  March 
8,  1898,  George  W.  Richardson  applied  to  the 
oyster  inspector  of  district  No.  14  to  lease 
what  the  petition  alleges  to  be  natural  oyster 
beds,  rocks,  and  shoals  in  York  river,  in  said 
county,  but  what  the  respondent  claims  to 
be  a  portion  of  the  oyster  planting  grounds 
of  the  commonwealth  which  the  Inspector 
was  duly  authorized  by  law  to  lease;  and 
thereupon  the  ground  In  dispute  was  leased 
to  Richardson  by  the  proper  authorities,  and 
be,  according  to  his  contention,  paid  all  the 
charges  in  the  way  of  rent  and  fees  which 
the  law  required  him  to  do.  He  was  put  in 
possession  of  the  ground  which  had  been  rent- 
ed to  him,  proceeded  to  stake  It  out,  and  ex- 
pended ^,500  in  planting  upon  It  about  30,- 
000  bushels  of  oysters  which  he  brought  from 
James  river. 

Upon  the  coming  in  of  the  report  made  un- 
der the  act  of  March,  1898,  the  petitioners 


claimed  that  the  assignment  to  Richardson 
was  contrary  to  law.  It  being  clearly  shown 
by  the  evidence  that  the  ground  in  dispute 
was  a  natural  oyster  bed,  the  assignment  of 
which  is  prohibited  by  section  2153  of  the 
Code,  aa  amended  by  an  act  approved  Feb- 
ruary 25,  1892;  and,  secondly,  that  Richard- 
son never  so  compiled  with  the  law  as  to 
entitle  him  to  be  considered  a  renter  from  the 
state,  having  failed  in  two  essential  prereq- 
uisites, in  that  no  notice  of  his  application 
was  ever  posted  as  required  by  section  2137  of 
the  C«de,  and  that  the  rent  was  not  paid  in 
advance,  as  required  by  said  section,  and  be- 
cause. If  he  ever  was  a  renter,  he  forfeited 
his  right  to  be  so  considered  by  his  failure  to 
pay  bis  rent  In  advance,  as  required  by  the 
law  for  the  year  ending  August  31,  1809. 

Upon  each  one  of  these  propositions  there 
Is  a  conflict  of  testimony.  The  weight  of  evi- 
dence seems  to  show  that  respondent  had 
complied  with  section  2137  of  the  Code  aa 
amended;  that  he  had  paid  the  rent  required 
of  him  in  order  to  perfect  his  right,  and  all 
other  charges  imposed  by  law.  Whether  the 
area  rented  by  him  was  such  as,  under  the 
law,  could  not  be  assigned,  as  is  contenrlcd 
by  the  petitioners,  or  whether  it  was  a  part 
of  the  oyster  planting  ground  of  the  com- 
monwealth, which  the  inspector  was  author- 
ized by  law  to  lease,  is  also  a  question  of 
fact  It  may  be  conceded  that  upon  this 
branch  of  the  case  the  weight  of  evidence  Is 
with  the  petitioners.  It  may  be  said  that  the 
evidence  preponderates  In  favor  of  the  view 
that  the  area  assigned  to  Richardson  was  at 
one  time  considered  as  a  natural  oyster  bed. 
but  the  testimony  is  quite  persuasive  that  it 
had  been  exhausted,  or.  In  the  language  of 
the  witneeses,  depleted  of  Its  oysters.  These 
questions  require  the  consideration  of  evi- 
dence in  order  to  determine  the  rights  of  the 
parties,  and  make  the  duty  imposed  upon 
the  Inspector  quasi  judicial  in  Its  nature. 

In  addition  to  the  testimony  of  witnesses, 
the  act  of  March,  1804,  In  terms,  declares 
that  the  Baylor  survey  "shall  be  conclusive 
evidence  that  the  area  embraced  in  It  Is  a 
natural  oyster  bed,  rock  or  shoal;  and  In 
those  counties  of  the  commonwealth  where 
no  survey  or  report  is  filed,  it  shall  be  con- 
strued in  all  the  courts  of  the  commonwealth 
that  there  are  no  natural  oyster  beds,  rocks 
and  shoals  In  said  county  or  counties,  but 
that  the  area  within  the  limits  of  such  coun- 
ties is  barren  and  disposable  by  the  common- 
wealth for  the  purpose  of  planting  or  prop- 
agating oysters  thereon." 

In  addition  to  all  this,  the  act  of  March, 
1898,  expressly  preserves  all  rights  which  any 
citizen  may  have  acquired  after  the  comple- 
tion of  the  Baylor  survey  and  before  the 
passage  of  that  act,  the  provisions  of  whicb 
it  is  declared  shall  not  in  any  manner  Impair 
any  vested  Interest  theretofore  acquired  im- 
der  the  laws  regulating  oyster  planting 
ground. 

The  duties  required  of  the  inspector  in  this 
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case,  tmder  the  circumstances  which  we  have 
narrated,  are  certainly  not  less  Judicial  In 
their  nature  than  those  disclosed  In  Thuraton 
T.  Hudglns,  93  Va.  780,  20  S.  E.  D66,  where 
this  court,  construing  in  large  measure  the 
section  of  the  Ck>de  relied  rxpoa  here,  and 
especially  sections  2153  and  2137,  aays: 
"The  decision  turns  upon  the  question  wheth- 
er the  duties  imposed  upon  an  oyster  In- 
spector  by  the  proTisions  of  the  Code  aboye 
quoted  are  purely  ministerial  In  their  nature, 
or  are  duties  necessarily  calling  for  the  exer- 
cise of  Judgment  and  discretion  In  their  per^ 
formance.  If  they  belong  to  the  latter  class, 
the  petitioner  was  not  entitled  to  a  manda- 
mns,  upon  the  facts  stated  In  bis  petition, 
and  the  demurrer  ought  'to  have  been  sus- 
tained; for  it  Is  well  settled  that  mandamus 
will  not  lie  to  compel  the  performance  of  any 
act  or  duty  necessarily  calling  for  the  exer- 
cise of  Judgment  and  discretion  on  the  part 
of  the  official  charged  with  its  performance." 

In  the  case  before  us  the  principle  here  an- 
nounced applies  with  all  its  force.  We  bare 
preferred  to  deal  with  the  entire  case  as 
made  by  the  petition,  the  answer,  and  the 
depositions,  which  disclose  very  clearly  that 
the  duty  required  of  the  inspector  was  Judi- 
cial in  its  nature.  Quoting  further  from  the 
opinion  in  Thurston  t.  Hudglns  makes  this 
conclusion  all  the  more  certain.  Construing 
section  2137  of  the  Code,  the  court  said: 

"It  was  the  duty  of  such  inspector,  when 
called  Tipon  by  any  one  who  desired  to  make 
a  location  or  entry -of  oyster  grounds,  to  as- 
certain whether  the  location  desired  was  such 
ground  as,  under  the  law,  could  be  set  apart 
for  the  exclusive  use  of  the  applicant.  To 
do  this,  it  would  be  necessary  for  the  in- 
spector to  determine  whether  the  location 
In  question  contained  any  natural  oyster  bed, 
rock,  or  shoal;  whether  it  conflicted  with  tbe 
claims  of  riparian  owners  who  had  superior 
rights  under  the  statute,  or  was  for  any  other 
reason  not  subject  to  location  by  such  appli- 
cant This  would  require  the  examination  of 
tbe  premises,  the  investigation  of  facts,  the 
forming  of  his  Judgment  thereon.  It  Is  clear, 
therefore,  that  the  duties  of  such  inspector 
are  not  purely  ministerial,  but  quasi  Judicial, 
in  their  nature,  requiring  tbe  exercise  of  Judg- 
ment and  discretion  in  their  performance." 

Petitioners  seek  to  escape  the  force  of  that 
opinion  by  stating  that  in  tbat  case  the  Judg- 
ment of  tbe  inspector  was  that  tbe  oyster 
grounds  were  not  natural  oyster  beds,  rocks, 
and  shoals,  whereas  In  the  case  before  us 
tbe  inspector  was  of  opinion  that  the  two 
parcels  in  controversy  were  natural  oyster 
beds,  rocks,  and  shoals.  Whatever  the  opin- 
ion of  tbe  Inspector  may  have  been,  as  dis- 
closed by  bis  testimony,  the  fact  remains 
ttiat  he  refused  to  tbe  petitioners  the  reli^ 
wbidi  they  sought,  and,  they  seeking  from 
this  court  tbe  extraordinary  writ  of  man- 
damus, we  are  under  tbe  necessit7  of  inquir- 
ing into,  not  the  opinion  of  tbe  oyster  in- 
spector with  respect  to  the  duty  required  of 


him,  bat  the  essential  nature  of  that  duty; 
and,  if  we  ascertain  that  a  mandamus  \» 
sought  to  compel  him  to  perform  a  Judicial 
function,  we  are  constrained  to  deny  the 
writ  Of  course,  we  decide  nothing  in  this 
case,  except  tbat  under  the  circumstances 
disclosed  by  tbe  record,  mandamus  is  not  tbe 
remedy  to  wbich  tbe  petitioners  should  bav» 
resorted. 
Refused. 


NATIONAL  VAL.  BANK  r.  HAXCOOK- 

(Supreme  Court  of  Appeals  of  Virginia.    Jaot. 

23,  1902.) 

FARKNTS— DUTT  TO  SUPPORT  CHILDREN— USB 
OF  TRUST  FUNDS  —  SUBSEQUENT  RBPAT- 
MENT  TO  TRUST  ESTATE— FRAUD  TOWARD? 
CREDITORS— RIGHTS  OF  ASSIGNEE. 

1.  A  creditor  in  a  proper  case  may  subject  to 
the  payment  of  his  claim  improvemeuts  made 
by  his  debtor  on  a  third  person's  property. 

2.  Tbe  rule  that  a  mere  naked  rigot  to  sue 
in  equity  to  avoid  a  fraud  is  not  assignable- 
does  not  apply  to  a  case  where  the  right  is 
merely  incidental  to  a  subsisting  substantial 
property  Ti^ht  wbich  has  l>een  assigned,  and  in 
Bucn  case  the  assignee  may  maintain  the  a<y 
tion. 

5.  Where  a  trustee  of  Infant  children  has,  by 
the  terms  of  the  trust,  a  discretion  as  to  the 
application  of  the  fund  to  their  maintenance, 
the  court  will  not  *t  their  father's  instance, 
compel  him  to  exercise  it,  the  father  being 
able  to  supiport  them,  nor  will  the  court  inter- 
fere with  nis  discretion.  If  he  sees  fit  to  exer- 
cise It  and  support  the  children  out  of  such 
fuuds. 

4.  Where  a  debtor,  acting  as  trustee  for  his 
minor  children,  has  exercised  the  discretion  im- 
posed on  liim  by  the  trust  and  supported  them 
out  of  the  trust  funds,  he  will  not  be  permit- 
ted to  restore  the  sums  so  expended  to  tbe 
trust  estate  on  a  plea  that  It  is  his  personal 
duty  to  support  his  children,  where  by  so  doing 
he  will  evade  the  payment  of  his  honest  debts. 

6.  Where  a  will  creates  an  express  trust  for 
the  support  of  a  wife  and  minor  children,  the 
trust  funds  must  be  so  applied  by  the  trustee, 
irrespective  of  the  father  s  ability  to  support 
and  educate  them. 

Appeal  from  circnit  conrt  of  city  of  Lyncb- 
burg. 

Bill  by  the  National  Valley  Bank  against 
James  Hancock.  Decree  dismissing  tbe  bill, 
and  complainant  appeals.    Reversed. 

Harrison  &  Long,  for  appellant  Wilson 
&  Manson  and  Caskie  &  Coleman,  for  ap- 
pellee. 

KEITH,  P.  It  appears  from  the  bill  that 
tbe  National  Valley  Bank  of  Staunton  on  tbe 
20th  of  December,  1891,  discounted  for  the 
Traders'  Bank  of  Lynchburg  its  note  for  $5,- 
000,  which,  after  being  curtailed  from  time 
to  time,  was  renewed  on  tbe  19tb  of  Decem- 
ber, 1896,  for  $3,150  at  00  days.  Along  with 
this  note  certain  collaterals  were  delivered, 
from  wlilcb  there  was  realized  the  sum  of 
fl,160.2S.  Those  uncollected  were  returned 
to  the  Traders'  Bank,  and  in  place  of  tbem 
the  Bank  of  Staunton  received  six  notes  as 
security  for  Its  debts.  Tbe  collaterals  thus 
received  were  three  notes  of  Kucker,  Clark  & 
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Co.,  dated  August  23,  1804,  payable  89 
montba  aft«  date  to  James  Hancock,  and 
indorsed  by  James  Hancock  and  the  Trad- 
ers' Bank  of  Lynchburg,  each  for  the  sum 
of  $225.20;  two  notes  of  P.  V.  Rucker,  dated 
October  1,  18&1,  payable  3  years  and  42 
months,  respectively,  after  date  to  Rucker, 
Clark  &  Co.,  and  indorsed  by  Rucker,  Clark 
&  Co.,  James  Hancocli,  and  the  Traders' 
Bank  of  Lynchburg,  for  $290;  and  one  note 
of  W.  B.  Clark,  dated  October  1,  18&4,  pay- 
able 39  months  after  date  to  Rucker,  Clark 
&  Co.,  and  indorsed  by  Rucker,  Clark  &  Co., 
James  Hancock,  and  the  Traders'  Bank  of 
Lynchburg,  for  |2S0. 

The  bill  charges  that  after  exhausting 
eyery  means  to  collect  the  collaterals  in  the 
possession  of  the  Bank  of  Staunton,  there 
was  a  balance  due  by  the  Traders'  Bank  of 
Lynchburg  of  $1,999.75  of  principal  and 
$267.55  of  Interest  as  of  February  24,  1S99, 
which  will  be  wholly  lost  unless  it  can  realize 
on  the  notes  indorsed  by  James  Hancock. 

It  Is  charged  that  James  Hancock  holds 
title  as  trustee  under  the  fifth  clause  of  the 
will  of  his  father,  the  late  A.  O.  Hancock, 
to  a  valuable  house  and  lot  situated  on  Main 
street  In  the  city  of  Lynchburg,  called  the 
"Traders*  Bank  Building,"  now  occupied  by 
the  National  Bank  of  Lynchburg.  The  trust 
declared  by  the  will  of  A.  O.  Hancock  is  as 
follows: 

"Item  5.  I  give  and  devise  to  my  said  son, 
James  Hancock,  as  trustee  for  his  wife  and 
children,  including  those  now  bom  and  all 
that  may  be  bom  to  him  by  his  present  or 
any  future  wife  he  may  take,  my  storehouse 
and  lot  on  Main  street,  Lynchburg,  on  the 
west  side,  between  Ninth  and  Tenth  streets, 
now  occupied  by  M.  E.  Doyle,  which  I  value 
at  $14,000,  to  be  held  In  trust,  not  subject 
to  his  debts  or  liabilitieSy  for  the  support  and 
maintenance  of  his  present  and  any  future 
wife  he  may  take  and  all  his  children;  the 
said  trust  to  continue  during  the  life  of  the 
said  James  Hancock,  and  If  at  bis  death  he 
shall  leave  a  wife  surviving  him,  until  her 
death.  Upon  his  death,  if  no  wife  survive 
him,  or  if  one  do  survive  him,  upon  her 
death,  the  said  property  shall  pass  in  fee 
simple  absolute  to  all  the  children  of  the 
said  James  Hancock  in  equal  shares;  the 
descendants  of  any  who  now  have  died  leav- 
ing descendants  then  surviving  to  take  the 
share  of  their  deceased  ancestor." 

This  will  bears  date  April  17,  1888,  and 
was  recorded  in  the  clerk's  office  of  the  cor- 
poration court  of  Lynchburg  on  June  6, 1888. 
Those  interested  in  the  foregoing  clause  are 
Alice  Hancock,  wife  of  James  Hancock,  and 
certain  infant  children. 

The  bill  states  that  the  building  at  present 
on  the  lot  was  "erected  during  the  year  1895 
by  the  said  James  Hancock,  and  paid  for  by 
him  with  his  individual  funds,  at  which  time 
Hancock  was  indebted  as  aforesaid  on  the 
notes  held  by  your  orator  herewith  filed;  and 
your  orator  is  advised  that  the  said  HancodE, 


being  thus  Indebted,  could  not  lawfully  di- 
vert his  own  estate  to  the  improvement  of 
the  trust  estate  as  aforesaid,  and  leave  bis 
Indebtedness  to  your  orator  unpaid  and  un- 
provided for;  that  the  money  expended  by 
Hancock  out  of  his  individual  estate  in  im- 
proving the  trust  estate  l>eing  voluntary,  and 
without  consideration,  was  in  fraud  of  the 
rights  of  your  orator,  and  that  the  estate 
can,  In  favor  of  your  orator,  be  charged  with 
the  value  of  said  improvements." 

James  Hancock,  in  his  answer,  denies  that 
the  present  indebtedness  of  the  Traders' 
Bank  to  the  complainant,  or  that  any  part 
thereof,  existed  in  1895,  and  claims  that  only 
one  of  the  respondent's  notes  ever  came  into 
the  complainant's  hands  as  collateral  for  the 
original  debt.  The  answer  denies  the  alle- 
gation that  James  Hancock  expended  money 
out  of  his  individual  estate  in  improving  the 
trust  property  held  under  the  will  of  his  fa- 
ther, or  that  it  was  made  in  fraud  of  com- 
plainant's rights.  His  account  of  the  trans- 
action  is  that  when  the  property  was  de- 
vised by  his  father  it  was  valued  at  $14,000. 
with  a  storehouse  which  was  rented  out  up 
to  January  1,  1895;  that  during  this  period 
respondent  had  a  good  income  from  his  own 
property  and  business,  which  was  that  of  a 
leaf  tobacco  dealer;  that  he  was  able  to 
maintain  and  did  maintain  his  wife  and 
children  from  hia  own  means,  and,  as  the 
storehouse  was  old  and  getting  into  bad  con- 
dition, he  determined  to  tear  it  down,  and 
erect  a  bank  building  on  the  trust  property; 
that  respondent  owed  the  trust  fund  the  sum 
of  $602.30,  with  Interest  from  November  5. 
1888,  and  rents  received  from  the  trust  prop- 
erty from  1888  to  1895,  amounting  to  the 
sum  of  $6,705;  that  he  erected  the  building 
under  a  contract  with  the  Traders'  Bank  to 
rent  it  at  an  annual  sum  of  $1,750;  that  it 
cost  $0,100;  and  that  since  January  1,  189.'>, 
and  prior  to  the  institution  of  this  suit,  he 
had  collected  from  the  rents  of  said  property 
the  sum  of  $6,391.66,  had  paid  the  city  taxes, 
amoimtlng  to  $408.90,  and  state  taxes, 
amounting  to  $109.08,  so  that  the  balance 
due  respondent  from  the  trust  fund  had  been 
paid  back  to  him  in  full. 

Upon  the  issues  thus  made  and  the  proof 
in  support  of  them,  the  judge  of  tbe  circuit 
court,  "being  of  opinion  that  the  allegation 
of  the  bill  that  the  moneys  expended  by  the 
defendant,  James  Hancock,  trustee,  in  im> 
proving  the  trust  property,  was  of  his  indi- 
vidual estate,  and  voluntary,  and  without 
consideration,  is  not  sustained,  but,  to  the 
contrary,  the  evidence  shows  that  the  mon- 
eys belonging  to  the  children  and  the  rents 
received  from  the  trust  property  by  said 
trustee  constituted  a  valuable  consideration 
for  the  expenditures  made,"  dismissed  the 
bill. 

The  case  Is  before  us  upon  an  appeal  from 
this  decree. 

There  can  be  no  doubt  of  the  right  of  a 
creditor  in  a  proper  case  to  subject  improve- 
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ments  made  by  bis  debtor  on  tbe  property 
of  anotber.  Tbls  subject  -was  recently  con- 
sidered by  tbis  court  In  Association  t.  Reed, 
96  Va.  345,  81  8.  S.  614,  where  tbe  court, 
speaking  througb  Judge  Harrl8<»,  said:  "D. 
V.  Reed,  baring  created  tbe  debts  due  to 
the  appellants,  could  not  thereafter  lawfully 
divert  his  estate  to  the  payment  of  purchase 
money  due  from  his  wife  on  bw  separate 
real  estate,  or  to  the  cost  of  improTlng  said 
real  estate,  leaving  his  own  debts  unpaid, 
and  wltliont  the  means  of  payment.  It  is 
well  settled  that  improvements  put  upon 
tbe  wife's  separate  realty  by  the  husband  In 
fraud  of  creditors  can  be  followed  by  the 
creditors  on  the  premises  where  they  are  put, 
and  the  realty  can,  in  favor  of  the  creditors, 
be  charged  with  tbe  value  of  such  improve- 
ments. It  would  be  contrary  to  tbe  plainest 
principles  of  right  and  Justice  to  permit  an 
Insolvent  husband  to  divert  bis  means,  and 
Invest  it  In  Improving  bis  wife's  separate  es- 
tate, which  Is  not  liable  to  his  debts,  and 
thus  defeat  tbe  demands  of  his  creditors." 

Appellee  insists,  however,  that,  inasmuch 
as  the  notes  with  which  it  is  now  sought  to 
charge  the  trust  property  were  assigned  to 
tbe  Bank  of  Staunton  after  the  erection  of 
the  building,  appellant  would. have  no  right 
to  attack  the  transaction,  even  though  It 
were  conceded  that  Hancock  had  Improved 
the  trust  property  with  his  own  funds,  In- 
voking for  his  protection  the  principle  that 
"an  assignment  of  a  bare  right  to  file  a  bill 
In  equity  for  a  fraud  committed  upon  the  as- 
signor will  be  held  void  as  contrary  to  pub- 
lic policy,  and  as  savoring  of  tbe  character 
of  maintenance." 

It  is  true  that  a  mere  naked  right  to  sue 
In  equity  to  avoid  a  fraud  Is  not  assignable, 
but,  as  stated  In  2  Am.  &  £ng.  Enc.  Law 
(2d  Ed.)  pp.  1024,  1025,  this  rule  applies 
only  to  a  case  where  the  assignment  does  not 
carry  anything  which  has  Itself  a  legal  ex- 
istence and  value  independent  of  tbe  right  to 
sue  for  a  fraud.  It  does  not  apply  to  a  case 
where  such  right  is  merely  Incidental  to  a 
subsisting  substantial  property  which  has 
been  assigned,  and  which  Is  itself  Intrinsical- 
ly susceptible  of  legal  enforcement.  In  such 
a  case  the  assignee  Is  entitled  to  maintain 
an  action  to  set  aside  a  fraudulent  convey- 
ance of  tbe  property  assigned.  If  bis  as- 
signor might  have  done  so. 

Walt,  Fraud.  Con  v.  (2d  Ed.)  S  92,  says  "that 
the  right  to  avoid  a  fraudulent  conveyance 
is  not  personal  to  tbe  then  existing  creditor. 
His  successors  and  asslgTis  may  enforce 
the  right.  Thus  the  subsequent  purchaser 
of  a  pre-existing  note  may  attack  a  trans- 
fer." Warren  v.  Williams,  52  Me.  349;  Bil- 
lingsley  v.  Clelland,  41  W.  Va.  234,  23  S.  B. 
812;  Schaferman  v.  O'Brien,  28  Md.  565,  92 
Am.  Dec.  708. 

2  Minor,  Inst  p.  690,  treating  of  the  right 
to  avoid  voluntary  conveyances,  says  that 
tbe  statute  upon  tbe  subject  protects  per- 
sons suing  ex  maleflcio,  as  for  adultery  or 


seduction,  or  any  tort,  and,  a  fortiori,  those 
claiming  ex  contractu,  as  for  a  debt,  or  for 
breach  of  an  official  bond;  and  that  wheth- 
er as  tbe  original  creditor  or  his  assignee. 
Clougb  T.  Thompson,  7  Orat  26;  Staton  v. 
FIttman,  11  Orat  102;  Shirley  v.  Long,  6 
Rand.  735. 

This  brings  us  to  the  consideration  of  the 
controlling  question  in  the  case:  Does  the 
record  establish  tbe  allegation  of  the  bill 
that  Btancock,  being  at  the  time  indebted, 
diverted  his  own  estate  to  the  improvement 
of  the  trust  estate  in  derogation  of  the  right 
of  his  creditors? 

It  is  true  that  a  father.  If  of  ability  to  do 
so,  is  bound  to  maintain  his  infant  children, 
even  though  they  may  have  property  of  tbelr 
own.  Evans  v.  Pearce,  15  Grat  515,  78  Am. 
Dec.  636;  Griffith  v.  Bird,  22  Grat  73.  This 
principle  is  stated  by  Perry  on  Trusts  as  fol- 
lows: "A  father  Is  bound  to  maintain  his 
Infant  children  If  he  has  sufficient  ability. 
Therefore  a  trustee  cannot  apply  any  part 
of  the  income  of  an  infant's  estate  to  Its 
maintenance  without  an  order  of  court.  If 
the  father  has  the  means  to  maintain  his 
children,  the  trustee  cannot  apply  income  to 
their  support,  although  there  is  a  provision 
for  their  maintenance  In  the  Instruments." 
Section  612. 

There  seems,  however,  to  be  an  exception 
or  modification  of  this  rule,  which.  In  the 
section  Just  quoted  from  Perry,  is  thus  stat- 
ed: "If  there  is  an  agreement  In  a  marriage 
settlement  that  the  father  shall  have  main- 
tenance out  of  the  trust  property,  the  trustee 
must  apply  the  income  to  the  support  of  the 
children  without  reference  to  the  father's 
ability  to  support  them.  If,  however,  the 
trustees  have  a  discretionary  power  in  that 
respect  the  father  cannot  compel  them  to 
exercise  it  In  his  favor;  nor  will  the  court 
Interfere  if  they  choose  to  exercise  their  dis- 
cretion. But  where  the  income  Is  expressly 
given  to  the  father  for  the  maintenance  of 
bis  children,  these  rules  do  not  apply,  for 
such  gift  is  In  some  sort  a  gift  to  tbe  fa- 
ther." 

3  Pom.  Eq.  Jur.  S  1309,  note,  gives  the  ex- 
ception to  tbe  rule  as  follows:  "Where  the 
property  Is  not  given  to  the  Infants  simply 
with  a  direction  for  their  maintenance,  but 
is  conveyed  upon  an  express  trust  for  their 
maintenance,  then  It  must  be  so  applied  Irre- 
spective of  their  father's  ability  to  support 
and  educate  them."  This  distinction  is  rec- 
ognized In  2  Story,  Eq.  Jur.  p.  600,  note. 

In  a  note  to  Hughes  v.  Hughes,  1  Brown, 
Cb.  387,  it  is  said  that  maintenance  of  In- 
fants Is  not  allowed  by  courts  where  tbe 
parent  is  of  ability,  although  directed  by  the 
wllL  In  a  note  it  la  said  that  Lord  Tbur- 
low  continued  of  this  opinion  for  some  time, 
and  the  precedents  certainly  supported  him; 
but  that  afterwards  he  changed  his  opinion, 
and  the  practice  afterwards  became  varied, 
and  was  settled  to  the  contrary.  "It  ap- 
pears, therefore,"  says  the  annotator,  "that 
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each  case  must  be  viewed  by  the  court  so  as 
to  meet  its  exigencies  by  a  sound  discretion, 
unfettered  by  any  strict  rule  of  mere  tech- 
nicality; and  that  it  will  not  only  now  allow 
maintenance  for  the  time  past,  where  It 
should  be  allowed  at  all,  but  will,  in  a  fit 
case,  direct  maintenance,  although  the  au- 
thor of  bounty  may  not  have  expressly  pre- 
scribed it.  The  court  will  also  dispense  with 
any  reference  as  to  the  father's  ability 
where  the  circumstances  are  strong;  as 
where  the  fortune  of  the  child  is  very  large, 
and  the  father  has  other  children,  or  will  be 
much  inconvenienced  by  the  burden  of  sup- 
porting the  child  adequately  to  a  fortune  in 
which  he  (the  father)  cannot  participate." 

In  Mundy  v.  Howe,  4  Brown,  Oh.  226,  the 
lord  chancellor  said:  "It  Is  perfectly  clear 
from  the  cases  that,  where  the  fund  is  given 
as  a  bounty,  notwithstanding  a  provision  for 
maintenance,  the  father,  if  of  ability,  must 
maintain  the  child;  (2)  but  In  this  case  it  Is 
part  of  the  execution  of  the  trust  contained 
In  the  contract." 

In  Davey  v.  Ward  [1877-78]  7  Ch.  Div. 
754,  a  testator  gave  a  legacy  of  £3,000  to 
three  children,  or  the  survivors  or  survivor, 
who  should  attain  21;  but,  if  all  three  died 
under  21,  there  was  a  gift  over.  The  will 
contained  a  dlrectioo  to  the  trustees  to  ap- 
idy  the  whole  or  such  parts  as  they  should 
think  fit  of  the  income  of  the  legacy  for  the 
maintenance  and  education  of  the  legatees 
while  under  21.  The  court  held  that  It  had 
power  to  control  the  discretion  of  the  trus- 
tees In  the  allowance  to  be  made  for  chil- 
dren; and  the  court,  In  opposition  to  the 
trustees,  directed  that  the  whole  Income 
should  be  paid  to  the  father  of  the  children 
for  their  maintenance,  together  with  an  equal 
amount  for  past  maintenance. 

In  Ransome  v.  Burgess  [1866-67]  L.  R.  8 
Eq.  773,  Vice  Chancellor  Kindersley  states 
the  result  of  the  cases  to  be  "that,  where  the 
trust  property  is  derived  from  the  bounty 
of  a  stranger,  the  father.  If  of  sufficient  abili- 
ty, is  not  entitled  to  have  the  Income  ap- 
plied to  the  maintenance  of  his  children; 
but  that,  if  the  trust  property  is  the  subject 
of  a  marriage  settlement,  and  therefore  the 
<Treatlon  of  the  trust  is  a  matter  of  contract, 
then.  If  the  language  of  the  settlement  is  so 
framed  as  to  express  a  trust  to  apply  the  in- 
come or  any  part  ot  the  Income  in  maintain- 
ing the  children,  although  the  quantum  of 
income  to  be  so  applied  is  left  to  the  discre- 
tion of  the  trustees,  the  father  is  entitled  to 
have  whatever  is  proper  and  necessary  for 
the  maintenance  of  his  children  applied  for 
that  purpose,  without  reference  to  his  ability 
to  maintain  them;  but,  if  the  language  of 
the  settlement  expresses  merely  a  power  so 
to  apply  the  income,  or  any  part  thereof,  to 
the  maintenance  of  the  children,  then  the 
father  Is  not  so  entitled." 

In  Hadow  v.  Hadow,  16  Eng.  Oh.  438,  the 
testator  gave  one-thh:^  of  his  residuary  ea- 
sts to  his  wife,  and  the  other  two-thirds  to 


trustees  in  trust  for  his  children  at  21,  and 
directed  that,  until  the  sbores  of  his  children 
should  be  payable  to  them,  the  Income  there- 
of should  be  paid  to  his  wife,  to  be  by  her 
applied,  or,  in  case  of  her  death,  to  be  ap- 
plied by  the  trustees  for  the  maintenance  of 
the  children.  It  was  held  "that  the  wife 
was  entitled  to  the  income  of  the  children's 
share  during  their  minorities,  she  maintain- 
ing them  in  a  proper  manner." 

In  Browne  v.  Paull,  1  Sim.  (N.  S.)  »2,  the 
testator  gave  all  his  property  to  trusteee  in 
trust  to  pay  an  annuity  to  his  wife,  and,  sub- 
ject to  that  payment,  to  convey,  aaslgn,  or 
transfer  all  his  property  unto  and  equally 
between  his  children  when  and  as  they  sev- 
erally attained  21,  and  In  the  meantime  to 
pay  to  his  wife,  or  otherwise  apply,  the  rents 
and  proceeds  of  their  respective  shares  for  or 
towards  their  respective  maintenance,  edu- 
cation, and  advancement  It  was  held  that 
"where,  during  the  minority  of  a  child,  the 
interest  of  such  child's  legacy  Is  directed  to 
be  paid  to  the  parent,  to  be  applied  for  or 
towards  Its  maintenance^  there  the  direction 
as  to  the  application  is  a  mere  charge  for 
the  benefit  of  the  child  on  what  is  substan- 
tially a  gift  to  the  parent  subject  to  sncb 
charge." 

These  cases  are  not  cited  because  of  their 
similarity  to  the  case  under  consideration, 
but  as  showing  that  the  rule  which  requires 
a  father  to  support  hJs  child  Is  one  which 
has  been  In  later  years  greatly  relaxed,  and 
which  depends  in  its  application  upmi  the 
circumstances  of  the  particular  case.  As 
was  said  by  Judge  Robertson  in  Evans  t. 
Pearce,  supra:  "The  court  will  look  with 
liberality  to  the  circumstances  of  each  par- 
ticular case,  and  to  the  respective  estates  of 
father  and  children,  and  will  authorize  the 
income  arising  from  the  estates  of  infants  to 
be  applied  to  their  support  whenevn-,  under 
all  the  circumstances.  It  appears  to  be  prop- 
er." 

In  Griffith  ▼.  Bird,  supra,  the  court  held 
that  where  a  father,  who  was  the  guardian 
of  two  of  his  children,  maintained  and  edu- 
cated them  at  his  own  expense,  and  made 
no  charge  against  them,  and  died  In  Febru- 
ary, 1861,  up  to  which  time  his  estate  was 
ample  to  pay  his  debts,  but  became  insuffi- 
cient to  do  so  by  losses  Incurred  thereafter, 
that  between  the  father  and  his  creditors  his 
child  would  not  be  charged  in  the  guardian- 
ship account  with  the  cost  of  their  mainte- 
nance and  education. 

The  financial  condition  of  James  Hancock 
at  his  father's  death  does  not  appear.  The 
trust  property  vested  in  him  as  trustee  under 
the  fifth  clause  of  his  father's  will  for  the 
support  of  his  wife  and  children  passed  at 
once  under  his  control.  He  collected  the 
rents,  commingled  them  with  his  own  funds, 
rendered  no  account,  and  in  January,  1895, 
claims  that  he  was  Indebted  to  that  fund  in 
the  sum  of  ^,765.85,  which.  If  true,  proves 
that  he  had  during  that  period  appropriated 
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that  mncta  of  the  rents  derived  from  tlie 
trust  property  to  bis  own  use,  In  violation 
of  the  terms  of  the  trust  which  had  been 
reposed  in  him.  Is  that  true?  Had  there 
been  during  that  period  any  diversion  by 
the  trustee  of  the  tmst  fund  confided  to  his 
care?  The  house  valued  at  fl4,000  was  de- 
vised to  him  by  his  father  as  trustee  for  his 
wife  and  children,  to  be  held,  not  subject 
to  his  own  debts  or  liabilities,  but  In  trust 
for  the  support  and  maintenance  of  his  pres- 
ent or  any  future  wife  that  he  may  take, 
and  his  childroi,  the  said  trust  to  continue 
during  the  life  of  James  Hancocic;  and  if,  at 
his  death,  he  shall  leave  a  wife  surviving 
him,  until  her  death.  Upon  the  death  of 
James  Hancoclc  and  wife,  the  trust  ceased, 
and  the  property  vested  in  fee-simirie  abso- 
lute in  aU  of  his  children  in  equal  shares. 
His  claim  now  is  that  in  1896  he  was  In- 
debted to  the  trust  fund,  because  it  was  his 
duty  to  support  his  children;  that  be  was  of 
ability  to  do  so;  and  that  he  was  guilty  of 
a  breach  of  trust  in  appropriating  the  trust 
proi)erty  In  part  discharge  of  the  duty  which 
the  law  had  imposed  upon  him.  If  the  will 
4^  A.  O.  Hancock  had  merely  conferred  a  pow- 
er upon  the  son,  as  trustee,  so  to  apply  the 
rents  and  profits  of  the  trust  property.  It 
would  be  a  most  dangerous  precedent,  In 
our  opinion,  to  allow  him,  after  he  had  exer- 
cised that  power,  and  appropriated  the  rents 
of  the  trust  property  to  the  maintenance  and 
sniiport  of  his  wife  and  children,  to  recall 
the  exercise  of  the  discretion  with  which  he 
had  been  Invested,  and  permit  htm  to  re> 
construct  the  past  as  between  himself  and 
the  trust  fund  and  his  beneficiaries,  and  aft* 
er  a  lapse  of  eight  years  to  constitute  him- 
self a  debtor  to  the  fund  which  had  been 
confided  to  his  control.  If,  we  repeat,  the 
will  had  clothed  him  with  the  exercise  of  a 
mere  power,  and  that  power  had  been  exer- 
cised in  accordance  with  its  terms,  the  court 
would  be  slow  to  reopen  the  transaction  and 
restate  the  account,  for  to  do  so  would  be 
to  multiply  opportunities  for  fraud  and  im- 
position upon  Innocent  creditors.  But  in  the 
case  before  us  the  trustee  was  not  clothed 
with  a  mere  discretionary  power.  He  receiv- 
ed the  property  impressed  with  a  trust  for 
the  support  of  his  wife  and  cbildren.  Its 
Income  seems  to  have  been  applied  during 
all  these  years  In  strict  conformity  with  his 
duty  as  prescribed  by  bis  father's  will,  and 
where  is  the  wrong  and  Injustice  of  which 
his  beneficiaries  can  now  be  heard  to  com- 
plain? 

This  house  and  lot  which  Is  the  subject 
of  the  trust  was,  at  the  date  of  the  testator's 
death,  rented  for  the  sum  of  $900  a  year. 
By  reason  of  the  improvements  which  have 
been  placed  upon  It  under  the  circumstances 
which  have  been  detailed,  a  cmitract  for  its 
rental  was  entered  Into  before  Its  erection 
at  the  sum  of  |1,760  per  year.  Its  yearly 
value  had  been  Increased  more  than  90  per 
cent. 


The  conduct  of  the  trustee  In  ^s  case 
was  well  calculated  to  beguile  and  mislead 
those  who  dealt  with  him.  Had  he  settled 
bis  accounts,  and  charged  himself  with  the 
accumulation  of  rents  from  the  trust  proper- 
ty, all  who  extended  credit  to  blm  would 
have  done  so  with  their  eyes  open;  but  there 
was  nothing  to  disclose  the  true  condition 
of  his  affairs,  and  much  to  lull  them  into  a 
false  security.  He  not  only  stated  no  ac- 
count, but,  for  all  that  appears,  be  kept 
none.  He  commingled  what  he  received 
from  the  trust  with  his  own  money,  and 
drew  upon  It  as  a  common  fund. 

A  trustee  cannot  of  course,  by  such  con- 
duct prejudice  the  trust;  but  the  question 
here  Is  whether  he  shall  defeat  his  creditors, 
not  for  the  protection  of  the  trust  from  loss, 
but  its  augmentation  by  the  process  of  cap- 
italising the  rents  derived  from  It  Eiqulty 
enjohis  upon  us  the  duty  of  being  Just  before 
we  are  generous^  As  we  have  seen,  if  the 
trustees  have  a  discretion  as  to  the  applica- 
tion of  the  fund  to  the  support  of  the  chil- 
dren, the  court  will  not  at  the  father's  In- 
stance, compel  them  to  exercise  It  he  being 
of  ability.  Nor  will  the  court  interfere  with 
their  discretion  if  they  see  fit  to  exercise  It 
2  Perry,  Trusts,  i  612.  So,  by  parity  of  rea- 
soning, where  the  trustee  has  exercised  the 
discretion  and  supported  the  children,  the 
father  will  not  be  pennltted  to  restore  to 
the  trust  fund  what  had  been  rightfully  ap- 
propriated In  order  that  he  may  augment  the 
trust  fund  and  evade  the  payment  of  his 
honest  debts,  for  that  would  be  to  make  the 
rights  of  men  depend,  not  upon  law,  but  the 
whim,  the  caprice,  the  preference,  or  tiie  in- 
terest of  the  IndividuaL 

If  the  will  Is  to  be  construed  as  not  cloth- 
ing the  trustee  with  a  mere  discretion,  but 
as  creating  an  express  trust  for  the  support 
of  the  wife  and  children,— which  we  think 
is  the  true  construction,— then  the  case  is 
Btill  stronger  for  appellant  tat  then  It  must' 
be  so  applied  irrespective  of  their  father's 
ability  to  support  and  educate  them.  3  Pom. 
Ek].  Jur.  supra.  Either  view  Is  conclusive 
of  the  case,  for,  if  such  be  the  law  where 
there  is  a  discretionary  power  or  an  express 
trust  In  cases  In  which  the  fatho'  is  not  the 
trustee,  the  union  of  the  two  relations  In 
one  person  can  have  no  Influence  upon  the 
result 

The  case  of  Norris  v.  Jones,  98  Va.  176,  24 
8.  E.  911,  seems  to  be  relied  upon  by  appel- 
lees. An  insolvent  son  had  made  a  gift  to 
his  mother,  and  a  creditor,  whose  debt  arose 
prior  to  the  gift  brought  a  suit  to  hold  the 
mother  liable  for  its  payment  and  subject 
it  to  the  payment  of  his  debt;  but  it  ap- 
pearing that  prior  to  the  Institution  of  the 
suit  the  mother  lent  the  son  an  amount 
larger  than  the  gift  that  there  was  no  ac- 
tual fraud,  and  that  the  mother  had  no 
knowledge  of  the  Insolvency  of  the  son,  the 
court  held  that  there  was  no  liability  upon 
ber.     It   could    not   have  been   otherwise. 
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There  was  no  actual  fraud.  There  had  been 
a  restoration  to  the  son's  estate  by  the  motb- 
er  of  what  she  had  received.  The  ability  o( 
the  son  to  meet  his  obligations  had  not  been 
diminished,  and  the  creditor  In  no  respect 
prejudiced  by  the  transaction. 

We  are  of  opinion  that  to  sanction  what 
was  done  In  this  case  would  be  to  permit  a 
trustee  to  change  his  course  of  conduct  In 
the  light  of  subsequent  events  and  of  his 
altered  financial  condition,  and  to  permit 
him  to  simulate  a  debt  to  the  estate  under 
his  control  In  order  that  It  might  be  aug- 
mented for  the  benefit  of  his  wife  and  chil- 
dren at  the  expense  of  existing  creditors. 

The  decree  of  the  circuit  court  must  be 
reversed. 

Reversed. 

HARRISON  and  WHITTLE,  JJ.,  absent 


REUBENS   r.   OASSELL  et   al.     SAME   t. 

HALL.    SAME  T.  RAKES.    SAME  v. 

liAWSON  et  al.   (two  cases). 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

23,  1002.) 

EJECTTMHINT  —  EVIDENCB  —  ADMISSIBILITY  OP 
RECORD  OF  OTHER  ACTIONS— PLAINTIPP'S 
TITLE— VERDICT  OF  JURY— REVIEW  ON  AP- 
PEAL. 

1.  In  ejectmeDt,  records  of  other  actions  of 
ejectmeut  between  other  parties  are  inadmia- 
Bible  in  evidence  as  to  the  location  of  the  land 
in  controversy. 

2.  A  plaintifiF  In  ejectment  most  show  owner- 
ship of  the  land,  and  recover  on  the  strength 
of  his  own  title. 

3.  The  court,  on  appeal,  will  not  disturb  a 
verdict  based  on  conflicting  evidence,  where 
the  trial  court  has  refused  a  new  trial. 

Error  to  circuit  court,  Carroll  county. 

Ejectment  actions  by  O.  Beusens  against 
John  Cassell  and  others.  .Tudgments  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

P.  Bonldin,  Jr.,  for  plaintiff  In  error.  S. 
A.  Anderson  and  D.  W.  Bolen,  for  defend- 
ants In  error. 

CARDWELIj,  J.  These  are  actions  of 
ejectment  to  recover  certain  parcels  of  land 
situated  in  Patrick  county,  Va.,  which  the 
plaintiff  asserts  are  parts  of  a  large  grant 
to  Gen.  Henry  Lee,  assignee  of  John  Miller, 
and  within  the  survey  for  Miller  made  April 
14,  1T95,  upon  which  the  grant  was  founded. 

They  are  companion  cases  to  that  of  Reus- 
ens  V.  Lawscm,  twice  before  this  court,— 01 
Va.  226,  21  S.  E.  347,  and  06  Va.  285,  31  S. 
E.  628,— and  before  a  trial  of  them  in  the 
circuit  court  the  following  agreement  was  en- 
tered into  by  counsel  for  all  parties  concern- 
ed, and  made  a  part  of  the  record,  to  wit: 

"It  is  mutually  agreed  by  the  plaintiff  and 
each  of  the  defendants  in  the  foregoing  six 
causes  of  ejectment  pending  in  this  court 
that  said  six  causes  shall  be  tried  together 
at  one  and  the  same  time;   that  all  six  of 


said  causes  be  submitted  to  the  same  Jury. 
at  the  same  time,  and  the  jury  sworn  In  eacb 
of  said  causes,  if  trial  is  had  by  Jury,  and. 
If  no  jury  is  demanded,  that  all  six  of  said 
causes  be  submitted  to  the  court  together  at 
the  same  time;  each  of  sold  causes  and  the 
proceedings  in  the  trial  to  be  carried  sepa- 
rately on  the  order  book,  and  a  separate  ver- 
dict and  judgment  or  separate  judgment  to 
be  entered  In  each  cause  according  to  what 
the  Jury  and  the  court,  or  the  conrt  alone, 
may  determine  to  be  right  in  each  case. 

"Should  there  be  a  verdict  and  judgment, 
or  judgment  alone,  against  the  plaintiff  In 
either  or  any  of  the  causes,  the  plaintiff  may 
apply  for  a  writ  of  error  and  supersedeas  in 
any  or  all  of  the  judgments  against  bdm,  tn 
which  he  may  j<^  any  or  all  of  the  cases  In 
which  there  is  a  judgment  against  him. 
Should  there  be  a  verdict  and  judgment  alone 
against  the  defendants,  or  either  or  any  of 
them,  then  such  defendant  or  defendants 
shall  have  the  same  right  to  apply  for  a  writ 
of  error  and  supersedeas,  and  as  many  of 
them  as  so  elect  may  Join  in  the  same  appli- 
cation. 

"The  object  is  that  there  shall  be  but  one 
record  c<vied,  and  cases  disposed  of  In  the' 
supreme  court  of  appeals  as  one  case,  Just 
as  will  be  disposed  of  in  this  court. 

"All  evidence  proper  in  any  one  of  tbe 
cases  to  be  submitted  to  the  Jury  and  coort 
or  the  court  alone  on  trial." 

In  each  cause  there  was  a  verdict  and  judg- 
ment for  the  def  endanta  A  writ  of  error  -was 
awarded  tbe  plaintiff  by  one  of  the  judges  of 
this  court,  and  the  causes  were  here  argued 
and  submitted  together. 

The  first  two  assignments  of  error  relate 
to  the  refusal  of  the  court  to  admit  as  evi- 
dence the  certified  records  of  certain  actions 
of  ejectment  of  Reasons  v.  Dlggs,  tried  at 
the  November  term,  1898,  of  the  United 
States  circuit  court  at  Danville,  Va.,  and  of 
Reusens  v.  Staples,  tried  at  the  same  court 
at  DanvlUe,  In  April,  1892  (S2  Fed.  91). 

A  complete  answer  to  these  assignments 
of  error  is  found  in  the  fact  that  none  of  tho 
parties  to  these  suits,  and  none  of  those  un- 
der whom  they  claim,  wo-e  parties  to  tbe 
suits  tried  in  the  United  States  circuit  court, 
or  stood  in  the  relation  of  privity  to  tbe  de- 
fendants in  those  suits.  That  the  records 
In  those  suits  were  properly  excluded  as  evi- 
dence in  these  is  clearly  settled  by  this  court 
In  Stlnchcomb  v.  Marsh,  15  Grat  202,  where 
It  Is  said:  "In  an  action  of  ejectment  tbe 
record  of  another  action  of  ejectment  be- 
tween other  parties  is  not  competent  evi- 
dence upon  a  question  of  boundaries  or  tbe 
location  of  the  land  in  controversy." 

The  remaining  assignment  of  error  is  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict in  eacb  of  these  causes  on  the  ground 
that  it  is  contrary  to  the  law  and  the  evi- 
dence. 

Tbe  defenses  relied  on  taere^  as  In  the  for- 
mer case,  were: 
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Flnt,  that  the  land  saed  for  was  not  with- 
in tbe  Miller  anrTey;  and,  second,  that.  If 
covered  by  It,  the  defendants  and  those  un- 
der whom  they  claim  were  purchasers  for 
yaluei  and  had  held  adverse  possession  un- 
der color  and  claim  of  title  beyond  the  statu- 
tory period  of  limitation.  It  was  necessary 
for  the  plaintifT  to  show  himself  to  be  the 
owner  of  the  land,  and  to  recover  on  the 
strength  of  bis  own  title. 

All  the  evidence,  including  title  pai)er8  and 
maps,  relied  on  In  the  case  of  Reusens  v. 
Lawson,  supra,  were  reproduced  in  these 
cans^,  and  in  the  former  case  the  question 
whether  or  not  the  parcel  of  land  in  contro- 
versy was  embraced  within  the  boundaries 
of  the  Miller  patent  was  elaborately  dis- 
cussed, and  the  verdict  of  the  Jury  toe  the 
defendants  sustained. 

With  the  exception  of  the  land  involved  in 
the  first  named  of  these  causes,  which  is  cov- 
ered by  an  older  i>atent  than  Miller's,  and 
which  the  evidence  very  clearly  shows  to 
have  been  In  the  adversary  possession  of  the 
defendants  and  those  under  whom  they  claim 
for  about  100  years,  all  the  tracts  in  contro- 
versy here  are  farther  north  than  the  land 
Involved  in  die  former  case  (Reusens  v.  Law- 
son,  supra),  and  this  fact  added  to  the  diffi- 
culties encountered  by  the  plaintiff  In  malting 
out  bis  title  to  the  land  claimed  and  in  locat- 
ing it  within  the  limits  of  the  Miller  survey. 

T!o  undertalie  to  review  even  the  principal 
features  of  the  voluminous  testimony  intro- 
duced in  these  causes  would  necessarily  lead 
to  a  repetition  of  much  that  is  said  in  the 
able  and  carefully  prepared  opiuion  by  Riely, 
J.,  in  Reusens  v.  Lawson,  96  Ya.  285,  31  S. 
E.  528,  and  It  would  serve  no  good  purpose. 
The  law  applicable  to  the  causes  was  so  ful- 
ly and  clearly  expounded  in  the  opinlcm  by 
Buchanan,  J.,  in  Reusens  v.  Lawson,  91  Va. 
226,  21  S.  B.  347,  that  there  is  no  sort  of  con- 
troversy over  It  here.  The  Instructions,  17  In 
number,  aslced  for  by  the  plaintiff,  were  giv- 
en, and  no  exception  is  taken  to  the  seven  in- 
structions given  at  the  instance  of  the  de- 
fendants. 

The  testimony  has  been  carefully  examin- 
ed and  considered,  and  we  are  unable  to  see 
that  that  not  heretofore  considered  by  the 
court  aids  materially  the  plaintiff  In  estab- 
lishing the  location  of  the  boundaries  of  the 
Miller  survey;  and  where  there  is  any  sort 
of  doubt  as  to  the  location  of  the  land  involv- 
ed in  either  of  these  actions  with  reference 
to  that  survey  the  evidence  as  to  adversary 
possession  under  color  and  claim  of  title  in 
the  defendants  and  those  under  whom  they 
claim  is  ample  to  sustain  the  finding  of  the 
jury  adverse  to  the  plaintiff. 

The  evidence  being  not  only  In  a  great  part 
obscure  and  uncertain,  but  conflicting,  it  was 
peculiarly  the  province  of  the  Jury  to  weigh 
it  and  determine  from  it  the  facts  which  It 
proved;  and  the  rule  is  well  established  by 
repeated  decisions  of  this  court  that,  where 
there  is  a  conflict  of  evidence,  this  court  will 


not  set  aside  a  verdict  where  the  court  which 
tried  the  cause  and  heard  the  witnesses  con- 
curs with  the  Jury,  and  has  refused  a  new 
trial.  Mlchle  v.  Oocbran,  93  Va.  646^  26  & 
EL  881,  authorities  cited,  and  Reusens  v.  Law- 
son,  suix-a. 

We  are  of  opinion,  therefore,  that  the  Judg- 
ment of  the  circuit  court  in  each  of  these 
causes  should  be  affirmed. 

Affirmed. 

WHITTLE,  J.,  absent 


BROWN  et  al.  r.  BBADSHAW. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

23,  1902.) 

TAXATION— TAX    DEED— VALIDITY  —  PAYMENT 
OF   TAXES— EVIDENCE— SUPPICIBNCY. 

On  an  issue  as  to  whether  or  not  the  taxes 
on  certain  laud  for  a  certain  year  bad  been 
paid,  evidence  that  the  name  of  the  then  owner 
of  the  land  appeared  on  the  delinquent  list  for 
that  year,  but  without  any  land  being  mention- 
ed as  delinquent,  and  with  a  red  hne  drawn 
thronfch  the  entire  entry,  and  an  indorsemeut 
of,  "No  lot  listed  in  tbis  name;"  that  the 
county  treasurer  received  credit  for  the  taxes 
on  the  land  for  the  year  in  qaestion  as  paid; 
and  that  on  the  original  delinquent  list  in  the 
clerk's  oftlce  the  word  "Paid"  was  indorsed  op- 
posite the  name  of  the  then  owner, — was  suf- 
ncieut  to  warrant  a  finding  that  the  tax  had 
been  paid. 

Error  to  circuit  court  Dickenson  county. 

Action  by  Jacob  S.  Brown  and  others 
against  0.  A.  Bradshaw.  From  a  Judgment 
in  favor  of  defendant,  plaintiffs  bring  error. 
Reversed. 

K.  M.  Fulton,  for  plaintifTs  In  error.  R. 
E.  Chase,  for  defendant  In  error. 

HARRISON,  J.  Jacob  S.  Brown  and  oth- 
ers flled  their  declaration  in  ejectment  in  the 
circuit  court  of  Dickenson  county  on  the  first 
Monday  in  November,  1888,  to  recover  of  C. 
A.  Bradshaw  a  certain  tract  of  land,  alleged 
to  be  owned  by  them  in  fee  simple,  lying  on 
Buck  Branch,  In  said  county,  containing  300 
acres,  describing  the  same  by  metes  and 
bounds.  At  the  close  of  the  trial  the  defend- 
ant demurred  to  the  evidence,  whereupon  a 
conditional  verdict  was  rendered,  and  the 
question  of  law  submitted  to  the  court  The 
court  sustained  the  demurrer  to  tlie  evi- 
dence, and  gave  Judgment  in  favor  of  the  de- 
fendant 

A  number  of  bills  of  exception  to  the  rul- 
ings of  the  court  were  taken  by  the  plain- 
tiffs, but  In  the  view  we  take  of  the  case,  it 
will  only  be  necessary  to  consider  the  pro- 
priety of  the  action  of  the  court  in  sustain- 
ing the  demurrer  to  the  evidence  and  giving 
Judgment  for  the  defendant 

One  Andrew  Ferguson  is  the  common 
source  of  title  through  which  both  plaintiffs 
and  defendant  claim.  Ferguson  parted  with 
the  land  by  deed  to  F.  A.  Stratton,  trustee, 
in  June,  1888,  and  from  Stratton  it  has  come 
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jdo^n  by  a  re^Iar  chain  of  conveyance  to 
the  plaintiffs.  The  defendant,  Bradsbaw, 
claims  through  and  by  virtue  of  an  alleged 
tuz  sale  of  the  land,  and  a  conveyance  there- 
of to  one  John  D.  Thomas  by  the  clerk  of 
the  county  court  of  Dickenson,  dated  July 
10,  1897,  and  a  conveyance  by  said  Thomas 
to  the  defendant,  dated  August  12,  1898.  It 
appears  from  the  recitals  of  this  tax  deed 
from  the  clerk  of  the  county  court  of  Dlck- 
£nson  county  to  Thomas  that  the  land  In 
controversy  was  assessed  with  taxes  for  the 
year  1887  in  the  name  of  Andrew  Ferguson, 
the  then  owner;  that  it  was  returned  delln- 
.qnent  and  sold  for  the  taxes  of  that  year, 
and  purchased  by  the  auditor  of  public  ac- 
.counts;  that  on  the  28th  day  of  April,  1897, 
John  D.  Thomas  filed  witli  the  clerk  his  ap- 
plication  to  purchase;  and  that  all  the  re- 
quhrements  of  the  law  culminating  in  the 
deed  from  the  clerk  to  Thomas  were  com- 
piled with. 

Section  661  of  the  Ck>de,  as  amended  and 
re-enacted  by  act  of  March  7,  1900  (Acta 
1899-1900,  p.  1234),  provides  that  when  the 
purchaser  of  any  real  estate  so  sold  for 
taxes  has  obtained  a  deed  therefor,  and  had 
the  same  duly  recorded,  the  right  or  title 
to  such  estate  shall  stand  vested  in  the 
grantee,  "subject  to  be  defeated  only  by 
proof  that  the  taxes  or  levies  for  which  said 
real  estate  was  sold  were  not  properly 
chargeable  thereon,  or  that  the  taxes  and 
levies  properly  chargeable  on  such  real  es- 
tate have  been  paid."  As  already  seen,  from 
the  face  of  the  deed  under  which  the  de- 
fendant claims,  the  land  In  controversy  was 
Bold  for  the  taxes  of  the  year  1887  alone.  If, 
therefore,  the  evidence  admitted  on  behalf 
.of  the  plaintiffs  was  sufficient  to  warrant  the 
Jury  in  reaching  the  conclusion  that  the 
taxes  for  1887  had  been  paid,  then  the  Judg- 
ment of  the  court  on-the  demurrer  to  the  evi- 
.dence  should  have  been  in  favor  of  the 
plaintiffs,  notwithstanding  the  tax  deed  from 
the  clerk  to  Thomas,  under  which  the  de- 
fendant claims.  The  rule  applicable  in  con- 
sidering a  demurrer  to  evidence  has  been  re- 
peatedly laid  down  by  this  court;  the  most 
recent  statement  and  application  of  it  being 
in  the  cases  of  Bass'  Adm'r  v.  Liight  Co.,  40 
S.  E.  100,  and  Watts  v.  Telephone  Co.,  Id. 
107.  In  support  of  the  contention  that  the 
taxes  for  1887  had  been  paid,  the  plaintiffs 
show  by  a  certified  copy  of  the  delinquent 
list  for  the  year  1887,  from  the  office  of  the 
audltw  of  public  accounts,  that  the  land  in 
controversy  was  not  returned  delinquent  for 
that  year.  This  certified  list  shows  that  the 
name  of  Andrew  Ferguson  had  been  entered 
thereon,  but  without  any  land  being  men- 
tioned delinquent.  A  line  is  drawn  through 
the  entire  entry  In  red  ink,  with  the  follow- 
ing Indorsement  thereon  In  like  ink:  "No 
lot  listed  In  this  name."  The  evidence  tends 
to  show  that  the  county  treasurer,  In  his  set- 
tlement with  the  auditor,  received  credit  for 
the  taxes  of  1887  <m  the  Ferguson  land  as 


paid.  It  is  further  shown  by  the  plaintiffs 
that  opposite  the  name  of  Andrew  Ferguson 
on  the  original  delinquent  list  for  1887,  in 
the  clerk's  office  for  Dickenson  county,  the 
word  "Pad"  or  "Paid"  appears  indorsed.  It 
is  further  shown  that  the  taxes  assessed 
against  the  land  in  question  since  the  year 
1887  have  been  paid  by  Andrew  Ferguson  or 
his  alienees. 

There  are  other  circumstances  from  which 
the  satisfaction  of  the  tax  in  question  might 
have  been  inferred,  but  those  already  men- 
tioned are  sufficient  to  show  tliat  the  evi- 
dence for  the  plaintiffs  tended  to  establish 
the  fact  that  the  tax  had  been  paid.  On  the 
other  hand,  there  was  evidence  on  behalf  of 
the  defendant  tending  to  show  that  the  tax 
in  question  had  not  been  paid. 

Under  these  circumstances,  the  Jury  might 
have  found  for  the  plaintiffs  on  the  question 
as  to  whether  or  not  the  taxes  for  1887  had 
been  paid.  This  being  so,  on  the  defendant's 
demurrer  to  the  evidence  the  court  must  so 
find. 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  reversed,  and  this  court  will 
enter  such  Judgment  as  the  circuit  court 
ought  to  have  entered. 

Reversed. 


CONNELLY    t.    WESTERN    UNION    TBI* 

CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

23,  19<».) 

TKLBGRAMS— DELAY   IN   DELIVERT— DAM- 
AaBS  FOR  MENTAL  SUFFERING. 

Damages  for  mental  suffering,  only,  be- 
cause of  delay  in  delivering  a  telegram,  where 
no  negligent  failure  is  charged,  nor  special 
damages  claimed,  are  not  recoverable  at  com- 
mon law,  or  under  Code,  {  1292,  declaring  it 
the  duty  of  a  telegraph  company  to  promptly 
deliver  a  telegram,  under  penalty  of  $100,  to 
the  addressee:  and  section  2900,  declaring  that 
a  person  injured  by  violation  of  a  statate  may 
recover  from  the  offender  such  damages  aa  he 
may  sustain  from  the  violation,  though  a  pen- 
alty for  the  violation  is  imposed;  or  under  Act 
March  2,  1900  (Acts  1899-1900,  p.  724),  pro- 
viding that  a  telegraph  company  shall  be  lia- 
ble for  special  damages  occasioned  in  deliver- 
ing dispatches,  and  that  grief  and  mental  an- 
guish occasioned  by  such  negligent  failure  may 
be  considered  In  determination  of  the  quantum 
of  damages. 

Error  to  corporation  court  of  Buena  Vista. 

Action  by  Connelly  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
defendant    Plaintiff  brings  error.    Affirmed. 

Hugh  A.  White,  for  plaintiff  in  error. 
StUes  &  Holllday  and  Scott  &  Staides.  for 
defendant  hi  error. 


OARDWBLL,  J.  The  plaintiff  In  error 
brought  this  action  of  trespass  on  the  case 
against  the  defendant  in  error  In  the  cor- 
poration conrt  for  the  city  of  Baena  Vista, 
claiming  damages  to  the  amount  of  $1,800 
for  mental  suffering  occasioned  him  by  the 
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nondellTery  of  a  tdegrapblc  meflsage  an- 
nonncing  the  death  of  his  father.  The  dec- 
laration cootaliu  two  counts.  The  first  al- 
leges a  statutory  cause  of  action,  and  the 
second  alleges  solely  the  violation  of  a  com- 
mon-law duty  and  a  common-law  remedy. 
There  was  a  demorrer  to  the  declaration, 
which  was  sustained,  and  the  action  dismiss- 
ed. To  this  Judgment  a  writ  of  error  was 
awarded  by  one  of  the  judges  of  this  court 

The  material  facts  alleged  In  the  declara- 
tion are  that  on  June  11,  1900,  at  Richmond, 
Va.,  a  message  was  delivered  to  the  defend- 
ant In  error,  a  telegraph  company  engaged  in 
the  business  of  sending  and  delivering  tele- 
graphic messages  for  hire,  directed  to  the 
plaintiff  In  error,  at  Buena  Vista,  signed, 
"Little  Slaters,"  announcing  the  death  of  the 
father  of  plaintiff  in  error.  This  message 
was  to  be  transmitted  to  Buena  Vista,  Va., 
to  be  delivered  to  plaintiff  in  error,  a  resident 
of  that  place.  It  was  received  by  the  tele- 
graph company  at  Richmond,  transmitted  to 
Buena  Vista,  and  there  received  by  the  agent 
of  the  company  at  9:06  a.  m.  of  that  day. 
The  message  was  not  delivered  as  promptly 
as  practicable  to  the  sendee,  it  is  alleged,  and 
not  delivered  at  all  until  some  days  there- 
after, whesx  he,  hearing  that  a  message  for 
Mm  had  been  received,  called  at  the  office  of 
the  company  and  got  it  It  is  further  alleg- 
ed that,  by  reascm  of  the  failure  on  the  part 
of  the  tel^raph  company  to  deliver  promptly 
the  message,  plaintiff  in  error  was  greatly 
troubled  and  damaged,  in  that  he  was  de- 
prived of  being  present  at  his  father's  funer- 
al, and  thereby  suffered  great  grief  and  men- 
tal anguish. 

It  will  be  observed  that,  while  defendant 
in  error  Is  engaged  In  the  business  of  send- 
ing messages  'Yor  hire,"  It  does  not  appear 
that  any  tolls  were  paid  or  tendered  to  the 
company  for  receiving,  transmitting,  or  de- 
livering the  message.  It  Is  set  out  in  full 
in  the  declaration,  and  Is  marked,  "D.  H., 
Charity,"  and  was  presumably  a  charity  mes- 
sage. In  the  view,  however,  that  we  take  of 
the  case,  this  Is  Immaterial.  The  question  to 
be  determined,  for  the  first  time  by  this 
court.  Is  whether  or  not  damages  for  mental 
suffering  can  be  recovwed  In  actions  of  this 
kind,  independent  of  any  injury  to  person  or 
estate^  wh»e  the  telegraph  company  is  ad- 
vised of  the  character  of  the  message,  and 
fails  to  deliver  It  as  soon  as  practicable. 

Damages  such  as  are  recoverable  at  law 
must  not  only  be  the  proximate  result  of  the 
act  complained  of,  but  must  also  be  capable 
of  definite  ascertainment  or,  to  use  the  lan- 
guage of  law  writers  and  the  decided  cases, 
must  be  certain,  definite,  and  not  speculative 
in  their  character.  Under  this  rule,  damages 
for  mental  suffering  alone,  as  an  independent 
cause  of  action,  were  never  allowed  at  com- 
mon law.  An  illustration  is  in  the  case  ot 
an  action  of  a  father  for  the  seduction  of  his 
daughter.  There  no  action  would  lie  against 
the  seducer,  no  matter  how  aggravated  uat 


how  great  the  mental  anguish,  unless  It  was 
alleged  and  could  be  proven  that  the  father, 
by  reason  of  the  wrongful  act  of  the  defend- 
ant, had  sustained  the  loss  of  the  services 
of  his  child,  and  thus  some  special  damage 
shown.  When  this  was  shown  In  aggrava- 
tion of  the  damages,  as  a  punishment  for  the 
wrongdoing,  damages  for  mental  suffering 
were  allowed.    Lee  v.  Hodges,  18  Grat  726. 

This  is  also  true  of  an  action  tor  slander 
and  libel.  No  matter  how  great  the  mental 
suffering  from  an  insult,  or  a  charge  of  be- 
ing guilty  of  degrading  acts  not  amounting 
to  a  crime,  such  as  being  a  blackleg,  cheat, 
etc.,  no  action  would  lie,  unless  special  dam- 
ages, apart  from  the  mental  suffering,  were 
shown. 

In  actions  for  assault  and  battery,  false 
Imprisonment  and  kindred  wrongs,  damages 
for  mental  suicerlng  are  allowed  as  a  punish- 
ment, and  then  only  because  some  actual 
damage,  apart  from  the  mental  suffering, 
must  necessarily  be  inferred  from  the  act  it- 
self. 

In  the  case  of  a  physical  injury,  damages 
for  pain  suffered,  bodily  and  mentally,  are 
allowed,  for  the  reason  that  such  mental 
suffering  is  necessarily  a  part  of  the  physical 
injury,  and  Inseparable  therefrom.  Kennon 
V.  Gilmer,  131  U.  8.  22,  9  Sup.  Ot  696,  83  L. 
Kd.  110;  Railway  C!o.  v.  Marpole,  97  Va.  600, 
84  &  B.  462,  and  authorities  cited. 

The  rule  of  the  common  law  that  damages 
for  mental  suffering  are  not  allowable  save 
as  Incidental  to  a  physical  Injury,  and  ex- 
cept in  that  class  known  as  "vindicative  ac- 
tions," came  under  review  in  the  case  of  All- 
sop  V.  Allsop,  5  Hurl.  &  N.  634.  That  was 
an  action  arising  from  an  Illness  caused  by 
slanderous  words,  and  the  court  was  unani- 
mously of  the  opinion  that  the  demurrer  to 
the  declaration  should  be  sustained.  Bram- 
well,  B.,  in  his  opinion,  said: 

"The  question  seems  to  me  one  of  some 
difficulty,  because  a  wrong  to  the  female 
plaintiff,  who  becomes  ill,  and  therefore  there 
is  damage  alleged  to  be  fiowing  from  the 
wrong;  and  I  think  it  did  in  fact  so  flow. 
But  I  am  struck  by  what  has  been  said  as 
to  the  novelty  of  this  declaration,— that  no 
such  special  damage  ever  was  heard  of  as  a 
ground  of  action.  If  it  were  so,  I  am  at  a 
loss  to  see  why  mental  suffering  should  not 
be  likewise.  It  Is  often  adverted  to  in  ag- 
gravation of  damages  as  well  as  pain  of 
body.  But  if  so,  all  slanderous  words  would 
be  actionable.  Therefore,  unless  there  is 
distinction  between  the  suffering  of  mind 
and  the  suffering  of  body,  this  special  dam- 
age does  not  affwd  any  ground  of  action." 

The  question  came  up  again  in  Lynch  v. 
Knight  (decided  by  the  house  of  lords  in 
1861)  9  H.  L.  Gas.  682,  where  the  same  view 
of  the  law  was  taken.    Lord  Brougham  said: 

"I  think  that  Allsop  v.  Allsop  was  well  de- 
cided, and  that  mere  mental  suffering  or 
sickness,  supposed  to  be  caused  by  the  speak- 
ing of  words  not  actionable  in  tbemselves, 
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would  not  be  special  damage  to  support  an 
action." 

In  a  concurring  opinion  by  Lord  Wlnd- 
leydaJe  this  language  la  used:  "Mental  pain 
or  anxiety  the  law  cannot  value,  and  does 
not  pretend  to  redress,  when  the  unlawful 
act  complained  of  causes  that  alone,  though 
where  a  material  damage  occurs,  and  Is  con- 
nected with  It,  It  Is  Impossible  a  jury,  In 
estimating  It,  should  altogether  overlook  the 
feelings  of  the  party  Interested." 

It  Is  conceded  In  nearly  all  of  the  decided 
cases  In  this  country  and  by  the  text  writ- 
ers that  the  general  rule  which  Has  come 
down  to  us  from  England  Is  that  mental 
anguish  and  sufTerlng  resulting  from  mere 
negligence,  unaccompanied  with  injuries  to 
the  person,  cannot  be  made  the  basis  of  an 
action  for  damages. 

To  examine  all  of  the  American  authori- 
ties dealing  with  this  question  would  pro- 
tract this  opinion  to  too  great  a  length,  and 
we  shall  not  attempt  to  do  more  than  to  re- 
view a  few  of  the  leading  cases  which  are 
departures  from  the  common-law  rule,  as 
well  as  some  adhering  to  It 

In  1861  the  supreme  court  of  Texas,  in  So 
Relle  V.  Telegraph  Co.,  55  Tex.  308,  40  Am. 
Rep.  805,  made  the  first  departure  from  the 
common-law  rule,  and  held  that  the  addressee 
of  a  telegraph  message  might  recover  from 
the  company,  as  compensatory  damages,  for 
mental  suffering  caused  by  its  failure  to  de- 
liver promptly  a  message  which  announced 
the  death  of  his  mother,  by  reason  of  which 
default  be  failed  to  attend  her  funeraL  The 
cases  cited  by  the  court  in  support  of  its 
ruling  were  Hays  t.  Railroad  Co.,  46  Tex. 
279;  Railroad  Co.  v.  Randall,  60  Tex.  261; 
and  FhlUips  v.  Hoyle,  4  Gray,  668.  The  first 
of  these  cases  was  an  action  for  assault 
and  battery.  The  second  was  a  case  In 
which  a  serious  and  permanent  personal  in- 
jury had  been  sustained,  and  the  third  was  a 
case  where  the  wrongful  act  charged  was 
the  seduction  of  the  plalntUC's  daughter.  In 
all  of  them,  as  a  matter  of  course,  and  in 
accordance  with  generally  admitted  rules, 
damages  for  mental  suffering  were  allowed. 
The  main  reliance,  however,  of  the  Texas 
court,  was  placed  on  the  following  passage 
from  the  text  of  Shear.  &  R.  Neg.  (4th  Ed.) 
i  756: 

"In  case  of  delay  or  total  fallnre  of  de- 
livery  of  messages  relating  to  matters  not 
connected  with  business,  such  as  personal 
or  domestic  matters,  we  do  not  think  that 
the  company  In  fault  ought  to  escape  with 
mere  nominal  damages  on  account  of  the 
want  of  strict  commercial  value  in  such 
message.  Delay  In  the  announcement  of  a 
death,  an  arrival,  the  straying  and  recovery 
of  a  child,  and  the  like,  may  often  be  pro- 
ductive of  an  injury  to  the  feelings  which 
cannot  be  estimated  in  money,  but  for  which 
a  Jury  should  be  at  Ub^ty  to  award  Udr 
damages." 

In  Railway  Co.  t.  Levy,  59  Tex.  668,  40 


Am.  Rep.  278,  the  court  went  counter  to  the 
view  taken  in  the  So  Relle  Case,  and  beld 
that  if  the  plaintiff  is  not  entitled  to  recover 
even  nominal  damages,  as  for  breach  of 
contract,  and  has  sustained  no  injury  to  his 
person,  reputation,  or  property,  he  can  have 
no  recovery  for  mental  distress  alone.  And 
another  case  (Railway  Co.  v.  Levy,  59  Tex. 
542,  46  Am.  Rep.  269)  appears  to  hold  that,  if 
nominal  damages  are  proved,  then  a  re- 
coveiy  may  be  had  for  mental  suffering, 
bat  only  In  cases  where  there  was  such 
groes  negligence  or  willfulness  as  to  Justify 
exemplary  damages.  But  both  of  these  cases 
have  been  overruled  In  later  decisions  of 
the  same  court,— particularly  in  the  case  of 
Stuart  V.  Telegraph  Co.,  66  Tex.  580,  18  S. 
W.  851,  59  Am.  Rep.  623,— so  that  tbe  So 
Relle  Case  has  been  reinstated  as  the  law 
of  Texas,  and  has  been  followed  in  a  num- 
ber of  decisions  of  the  same  court,  and  by 
the  courts  of  a  few  of  the  other  states, 
notably  Chapman  v.  Telegraph  Co.,  90  Ky. 
265,  13  S.  W.  880;  Telegraph  Co.  ▼.  Adair, 
89  Ala.  610.  7  South.  419,  18  Am.  St.  Rep. 
148;  Reese  ▼.  Telegraph  Co.,  123  Ind.  294, 
24  N.  B.  163,  7  L.  R.  A.  683;  Young  v.  Tele- 
graph Co..  107  N.  O.  370,  11  S.  B.  1044.  9 
L.  R.  A.  069,  22  Am.  St  Rep.  883;  Tbomp- 
son  V.  Telegrapb  Co.,  107  N.  C.  449,  12  a 
B.  427;  Wadsworth  v.  Telegraph  Co.,  8<5 
Tenn.  696,  8  S.  W.  674,  6  Am.  St  Rep.  8(M. 

The  decisions  of  the  Texas  supreme  court 
have  not  been  themselves  harmonious,  and 
have  been  criticised  in  some  instances  severe- 
ly by  law  writers  and  in  the  decided  cases. 
In  fact  the  earlier  decisions  have  not  es- 
caped the  criticism  of  the  same  court  In 
later  decisions.  In  Rowell  v.  Telegraph  Co.. 
75  Tex.  26,  12  S.  W.  634,  the  plaintiff  and 
his  wife  had  received  information  of  the 
dangerous  illness  of  her  mother.  Subse- 
quently a  dispatch  was  sent  containing  the 
Information  of  the  mother's  improved  con- 
dition. This  dispatch  the  company  failed  to 
dellvtf.  Suit  was  brought  but  recovery  de- 
nied, the  court  saying:  "The  demurrer  was 
properly  sustained.  The  damage  here  com- 
plained of  was  the  mere  continued  anxiety 
caused  by  the  failure  to  promptly  deliver 
the  message.  Some  kind  of  unpleasant  emo- 
tion in  the  mind  of  the  Injured  party  is  prob- 
ably the  result  of  a  breach  of  contract  In 
most  cases.  But  the  cases  are  rare  in  which 
such  emotions  can  be  held  an  element  of  the 
damages  resulting  from  the  breach.  For  In- 
Jury  to  feelings  in  such  cases  the  courts 
cannot  give  redress.  Any  other  rule  would 
result  in  Intolerable  litigation." 

We  fail  to  appreciate  the  distinction  the 
court  seeks  to  draw  in  that  case,  and  It  has 
been  suggested  in  later  decisions  of  the 
courts  of  other  states  that  it  was  evidently 
resorted  to  for  the  purpose  of  staying  the 
tide  of  "intolerable  litigation"  flowing  from 
the  decisions  following  tbe  So  Relle  Case. 

The  case  ot  Wadsworth  v.  Telegrapb  Co, 
supra,  was  well  considered,  and  argued  to  s 
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condnslon  tipon  general  principles  of  law, 
but  tbe  plaintiff's  rigbt  of  action  wajs  up- 
held, as  a  statutory,  and  not  a  commcm-law, 
right 

Cliapman  t.  Telegraph  Oo.,  supra,  cites 
only  a  Texas  case,  and  WadsworOi  ▼.  Tele- 
graph Co.,  enpn,  as  authority  for  the  con- 
clusion reached.  The  case  of  Telegraph  Oo. 
V.  Adair,  snpra,  only  to  a  limited  deg^ree  sus- 
tains the  doctrine  contended  for  by  plalntlflF 
In  error.  Here  were  other  features  in  the 
case  than  mere  maital  suffering  as  a  basis  of 
the  action,  and  it  may  be  said  that  the  ob- 
servations of  the  court  as  to  the  right  of 
recovery  of  damages  for  mental  suffering 
alone  was  dictum  only,  and  for  Its  conclu- 
sion the  court  relied  mainly  on  its  own  decl- 
rions  and  a  Texas  case. 

In  Toung  v.  Telegraph  Oo.,  supra,  the  mes- 
sage was:  "Come  In  baste.  Your  wife  Is  at 
the  point  of  death,"— and  the  company  failed 
to  deliver  the  same  for  eight  days.  The 
court  conceded  that  the  great  weight  of  au- 
thority was  against  a  recovery  In  that  ease, 
but,  relying  mainly  upon  the  Texas  cases  and 
those  following  them,  took  the  broad  ground 
that  the  action  was  In  reality  In  the  nature 
of  tort  for  the  negligence,  and  that,  as  Is 
usually  the  case  in  such  actitms,  the  plaintiff 
was  entitled  to  recover,  in  addition  to  nom- 
inal damages,  compensation  for  the  actual 
damages  done  him,  and  that  mental  anguish 
Is  actual  damage.  The  case  of  Iteese  v.  Tele- 
graph Co.,  12S  Ind.  294,  24  N.  E.  163,  7  L. 
R.  A.  583,  Is  greatly  relied  on  by  plaintiff  In 
error  here  and  In  the  cases  we  have  Just 
reviewed,  and  It  Is  In  accord  with  the  view 
they  contend  for;  but  Reese  v.  Telegraph 
Oo.  has,  by  a  decision  of  the  same  court  r«i- 
dered  May  28,  1901  (Telegraph  Co.  v.  F«gu- 
son  [Ind.  Snp.l  60  N.  E.  674),  been,  in  ex- 
press terms,  overruled.  In  the  last  case  the 
message  was.  "Grandma  Is  dead.  Will  be 
buried  Thursday,  two  o'ck.  Come."  Says 
tbe  opinion,  by  Baker,  3.:  "By  the  failure 
to  deliver,  appeUee  received  neither  pecimi- 
ary  nor  bodily  Injury,  but  suffered  mental 
anguish  consequent  upon  his  being  deprived 
of  tbe  opportunity  of  attending  his  grand- 
mother's funeral.  •  •  •  Though  courts 
should  and  do  extend  the  application  of  the 
rules  of  the  common  law  to  the  new  condi- 
tions of  advancing  civilization,  they  may  not 
rightly  create  a  new  iHinclple  unknown  to 
the  common  law,  nor  abrogate  a  known  one. 
If  new  conditions  cannot  be  properly  met  by 
the  application  of  existing  laws,  the  supply- 
ing of  the  needful  law  is  the  province  of  the 
legislative,  not  the  Judicial,  department." 

Nearly  all  of  the  authorities  holding  a  con- 
trary view  are  reviewed  by  the  learned  Judge, 
and  a  great  number  are  cited  In  support  of 
the  conclusion  that  the  demurrer  to  the  dec- 
laration was  properly  sustained.  An  exami- 
nation of  the  citations  discloses  that  a  very 
great  majority  of  tbe  decisions  of  the  courts 
of  tbe  different  states  of  the  Union  are  In 
accord  with  the  ruling  In  that  case. 


Bvery  federal  court  before  which  the  ques- 
tion has  arisen  has  taken  the  view  that  dam- 
ages for  mental  suffering  alone  cannot  be 
recovered,— Ohase  v.  Telegraph  Oo.  (O.  O)  44 
Fed.  554,  10  L.  R.  A.  464;  Crawson  v.  Tele- 
graph Co.  (O.  Q)  47  Fed.  544;  Tyler  v.  Tele- 
graph Co.  (O.  Q)  54  Fed.  634;  Kester  y. 
Telegraph  Co.  (O.  C)  55  Fed.  608;  Oataan  v. 
Telegraph  Co.  (O.  0.)  59  Fed.  433;  Telegraph 
Co.  V.  Wood  <1893)  COCA.  432,  57  Fed. 
471,  21  L.  R.  A.  706;  Railroad  Co.  v.  Caul- 
fleld,  11  O.  O.  A.  652,  63  Fed.  896,— though  It 
Is  conceded  In  one  case  that,  If  there  had 
been  such  gross  negligence  on  the  part  of 
the  agents  of  the  company  asi  to  indicate  a 
wanton  or  malicious  purpose  in  falling  to 
transmit  or  deliver  tbe  message,  tbe  plaln- 
tUTs  mental  suffering  might  have  been  con- 
sidered,—Crawson  V.  Telegraph  Oo.,  supra. 

As  was  said  by  Canty,  J.,  In  a  concurring 
opinion  in  Francis  v.  Telegraph  Co.  (Minn.) 
69  N.  W.  1078,  26  L.  R.  A.  414,  49  Am.  St. 
R^.  507:  "The  difficulty  in  such  cases  is 
tbe  character  of  the  damages  claimed.  The 
Injuries  in  such  cases  are  too  hard  to  de- 
termine with  any  reasonable  certainty,  are 
more  often  assumed  than  real,  and  the  suit 
too  liable  to  be  wholly  speculative.  If  every 
one  was  allowed  damages  for  injuries  to  his 
feelings  caused  by  some  one  else,  the  chief 
business  of  mankind  might  be  fighting  each 
other  In  tbe  courts.  Damages  for  mental 
suffering  open  Into  a  field  without  bound- 
aries, and  there  Is  no  princl{de  by  which  the 
court  can  limit  the  amount  of  damages. 
Mere  logic  will  not  dispose  of  a  question  of 
this  character.  The  court  must  keep  an  eye 
on  tbe  theoretical,  and  the  otbee  on  the  prac- 
tical. At  the  same  time  I  am  strongly  of  the 
opinion  that  there  should  be  some  practical 
remedy  In  this  class  of  cases,  and.  If  the  leg- 
islature would  provide  for  the  recovery  to, 
say,  two  or  three  hundred  dollars,  there 
would  not  be  the  same  incentive  to  bring 
apeciilatlve  suits,  or  to  employ  experts  to 
draw  on  their  own  Imagination  for  the  pur- 
pose of  proving  the  condition  of  plaintiff's 
imagination;  there  would  not  be  so  much 
elaborate  preparation  to  Impose  on  the  Jury. 
But  If  the  court  should  allow  such  damages 
at  all,  on  no  principle  could  It  thus  arbi- 
trarily limit  the  amount  of  recovery,  and 
escape  the  evils  mentioned." 

In  tbe  recent  case  of  Davis  v.  Telegraph 
(30.,  46  W.  Va.  48,  32  S.  a  1026,  the  rule  of 
law  as  stated  In  1  Am.  &  Bug.  Enc.  Law, 
862,  is  cited  with  approval,  vis.:  "A  rule 
that  Is  more  consistent  with  recognized  legal 
principles,  and  that  la  supported  by  better 
authority,  is  that  mental  snff^ng  alone,  and 
unaccompanied  by  other  Injury,  cannot  sus- 
tain an  action  for  damages,  or  be  considered 
as  an  element  of  damages.  Anxiety  of  mind 
and  mental  torture  are  too  refined  and  too 
vague  In  their  nature  to  be  the  subject  of 
I>ecuniary  compensation  In  damages,  except 
where,  as  In  case  of  personal  Injury,  they  are 
so  Inseparably  connected  with  the  physical 
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pain  that  they  cannot  be  diBtluguUbcd  from 
It,  and  are  therefore  considered  part  of  it." 

We  come  now  to  the  consideration  of  the 
legislation  in  this  state  upon  this  subject, 
and  upon  which  plaintiff  in  error  relies  as  a 
basis  for  the  first  count  in  hla  declaration,  in 
which  the  damages  claimed  are  the  same  as 
in  the  second  count;  1.  e.,  damages  for  men- 
tal anguish  or  suffering,  standing  alone. 

Section  1291  of  the  Code  relates  to  "the 
receipt  and  transmission  of  dispatches,"  and 
section  1292  to  "thehr  delivery."  The  first 
declares  that  it  shall  be  the  duty  of  the 
telegraph  company  to  receive  dispatches, 
"and  upon  the  payment  of  the  usual  char- 
ges therefor,  to  transmit  the  same,"  under 
a  penalty  of  $100  to  the  sender;  and  the 
second  provides  that,  upon  the  arrival  of 
the  dispatch  at  the  point  of  its  destination, 
it  shall  be  delivered  as  promptly  as  prac- 
ticable, under  a  penalty  of  $100,  to  the  ad- 
dressee. These  statutes  are  similar  to  those 
of  Indiana  regrulatlng  the  business  of  tele- 
graph companies,  considered  by  the  supreme 
court  of  that  state  in  Telegraph  Co.  v.  Fer- 
guson, supra. 

Section  2900  of  the  Code,  under  the  title, 
"Damages  from  violation  of  a  statute,"  pro- 
vides: "Any  person  injured  by  the  viola- 
tion of  any  statute  may  recover  from  the 
offender  such  damages  as  he  may  sustain 
by  reason  of  the  violation,  although  a  pen- 
alty or  forfeiture  for  such  violation  be 
thereby  imposed,  unless  the  same  be  ex- 
pressly mentioned  to  be  in  lieu  of  such  dam- 
ages." And  the  act  of  March  2,  1900  (Acts 
1899-1900,  p.  724),  provides:  "That  all 
telegraph  companies  shall  be  liable  for  spe- 
cial damages  occasioned  in  receiving,  copy- 
ing, transmitting  or  delivering  dispatches  or 
for  the  disclosure  of  the  contents  of  any 
private  dispatch  to  any  person  other  than  to 
him  to  whom  it  was  addressed,  or  bis  agent, 
the  amount  of  these  damages  to  be  deter- 
mined by  the  Jury  upon  the  facts  in  each 
case.  Grief  and  mental  anguish  occasioned 
to  the  plaintiff  by  the  aforesaid  negligent 
failures  may  be  considered  l^  the  Jury  in  the 
determination  of  the  quantum  of  damages." 

"Special  damages  recoverable  under  this 
act  shall  not  be  barred  by  regulations  of  the 
company  concerning  the  repeating  of  mes- 
sages, or  by  any  special  understanding  to 
relieve  the  company  from  the  ccmsequences 
of  Its  own  negligence." 

Section  2900  of  the  Code  takes  the  place 
of  sections  2,  3,  c.  66,  of  the  Code  of  1873; 
and  It  is  claimed  by  plaintiff  in  error  that 
under  the  construction  of  that  statute  by 
this  court  in  Telegraph  Co.  v.  Reynolds,  77 
Va.  173,  46  Am.  Rep.  715,  he  may  recover  In 
this  action  any  damages  a  Jury  may  assess, 
where  a  violation  of  a  statute  has  been 
shown.  The  "violation  of  the  statute"  in 
Reynolds'  Case  was  a  patent  and  admitted 
feature  of  the  case.  Damages  were  sus- 
tained by  the  plaintiff,— legal  damages,— and 
to  a  definite  and  admitted  extent.    Lacy,  J., 


in  the  opinion,  says:  "And  It  Is  admitted 
and  is  equally  clear  from  the  evidence  in 
this  case  that  the  actual  loss  to  Reynolds 
Bros,  was  the  amount  found  by  the  Jury, 
of  $1,347.10;  nothing  being  added  by  the 
Jury  as  punitive  or  vindictive  damages." 

The  only  point  decided  in  that  case  was 
that  a  telegraph  company  is  liable  for  the 
actual  ascertained  money  loss  on  a  business 
transaction,  resulting  directly  from  its  neg- 
ligence in  failing  to  trtmsmlt  a  dispatch  up- 
on which  the  usual  charges  of  the  company 
had  been  paid,  whether  the  dispatch  was 
understood  by  the  company  or  not.  There 
Is  nothing  whatever  in  the  opinion  to  sus- 
tain the  view  that,  under  the  statute,  dam- 
ages may  be  recovered  for  mental  suffering, 
as  an  Independent  cause  of  action.  That 
question  was  not  involved  in  the  case,  and 
was  not  adverted  to. 

Section  2900  came  under  review  In  Tyler 
T.  Telegraph  Co.,  supra,  where  it  is  well 
said  by  Paul,  J.:  "It  is  very  evident  that 
the  pm^toee  of  section  2900  was  merely  to 
preserve  to  any  injured  person  the  right 
to  maintain  his  action  for  the  injury  he 
may  have  sustained  by  reasMi  of  the  wrong- 
doing of  another,  and  to  prevent  the  wrong- 
doer from  setting  up  the  defense  that  he 
had  paid  tlie  penalty  of  his  wrongdoing 
under  a  penal  statute.  It  cannot  be  sup- 
posed that  in  enacting  section  2900  the  leg- 
islature had  the  remotest  idea  of  creating 
any  new  ground  for  bringing  an  action  for 
damages.  It  was  only  intended  to  keep  the 
subject  Just  where  It  was  under  the  common 
law  before  the  enactment  of  section  1292, 
prescribing  the  duties  of  telegraph  and  tele- 
phone companies,  and  fixing  a  penalty  for 
their  failure  to  perform  said  duties." 

Nor  is  there  anything  in  the  act  of  March 
2,  1900,  that  can  be  construed  as  creating 
any  new  ground  for  bringing  an  action  for 
damages.  That  statute  provides,  first,  that 
telegraph  companies  shall  be  liable  for  spe- 
cial damages  occasioned  by  the  negligent 
failure  of  their  operators  In  delivering  dis- 
patches. It  then  provides  that,  in  the  de- 
termination of  the  quantum  of  damages,  the 
Jury  may  consider  "grief  and  mental  an- 
guish" occasioned  to  the  plaintiff  by  the  neg- 
ligent failure. 

It  is  special  damages  occasioned  by  the 
negligent  failure  of  the  defendant  in  de- 
livering a  dispatch  that  the  statute  confers- 
the  right  upon  the  plaintiff  to  recover;  and, 
when  he  has  alleged  and  proven  that  he  is 
entitled  to  recover  such  damages,  the  Jury 
may  then,  in  fixing  the  quantum  of  dam- 
ages, consider  his  mental  anguish  occasion- 
ed by  the  defendant's  negligent  failure  to 
deliver  the  dispatch.  "Quantum,"  according 
to  Webster,  means  "quantity;  amount";  and 
"amount,"  "the  sum  total  of  two  or  more  par- 
ticular sums  or  quantities";  "the  aggregate; 
the  whole  quantity;  a  totality." 

To  recover  under  the  act  in  question,  two 
things  are  necessary  to  be  shown:  (1)  Negli- 
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gent  fallore  on  tbe  part  of  th«  operator  of 
the  defendant  company  in  delivering  the 
message;  and  (2)  special  damages  resulting 
to  the  plaintiff  therefrom.  Neither  of  these 
grounds  of  action  is  alleged  in  this  case. 
The  first  sentence  of  tbe  act  Is  plainly  de- 
claratory of  the  common  law,  and  the  whole 
act,  taken  together,  is  substantially  declara- 
tory of  tbe  pre-existing  law.  The  rule  gov- 
erning in  the  construction  of  such  statutes 
laid  down  in  Arthur  v.  Bokenbam,  11  Mod. 
150,  seems  to  have  been  universally  fol- 
lowed, viz.:  "The  general  rule  in  tbe  exposi- 
tion of  all  acts  of  parliament  is  this:  that 
in  all  doubtful  matters,  and  where  the  ex- 
pression Is  in  general  terms,  tbey  are  to  re- 
ceive sucb  construction  as  may  be  agreea- 
ble to  tbe  rules  of  the  common  law  in  cases 
of  that  nature;  for  statutes  are  not  pre- 
sumed to  make  any  alteration  in  the  com- 
mon law  further  or  otherwise  than  tbe  act 
does  expressly  declare.  Therefore  In  gen- 
eral matters  tbe  law  presumes  tbe  act  did 
not  intend  to  make  any  alterations,  for,  If 
tbe  parliament  bad  that  design,  tbey  would 
have  expressed  it  in  tbe  act." 

If  the  purpose  and  intention  of  tbe  legis- 
lature bad  been  by  tbe  statute  of  March  2, 
1900,  to  make  a  new  cause  or  ground  of  ac- 
tion, viz.,  for  tbe  recovery  of  damages  for 
mental  anguish  alone.  It  Is  inconceivable  that 
other  and  more  apt  phraseology  should  not 
have  been  employed. 

In  a  proper  case,  under  tiie  statute,  the 
plaintiff  may  recover  any  "special  damages" 
alleged  and  proven  to  have  been  occasioned 
by  tbe  negligent  failure  of  tbe  operators  or 
servants  of  a  telegraph  company  In  receiving, 
copying,  transmitting,  or  delivering  a  dis- 
patch, whether  sucb  negligent  failure  occa- 
sioned bim  grief  and  mental  anguish  or  not; 
but  the  converse  of  tbe  proposition  cannot  be 
tme,  because  a  Jury  are  not  authorized  to 
consider  tbe  grief  and  mental  anguish  of  tbe 
plaintiff,  except  in  determining  the  quantum 
of  damages^— 1.  e.,  the  amount  of  special 
damages  alleged  and  proved,  together  with 
sncta  additional  sum  as  may  be  added  there- 
to for  the  grief  and  mental  anguish  occa- 
sioned tbe  plaintiff  by  the  negligent  failure 
of  the  defendant's  operators  or  servants. 

Any  other  construction  of  the  statute 
would  result,  as  did  tbe  departure  from  the 
common  law  In  like  cases,  in  a  fruitful  source 
of  litigation,  and  open  into  a  field  without 
boundaries,  for  the  recovery  of  speculative, 
sentimental,  and  other  like  damages. 

We  quote  with  our  unqualified  approval 
the  following  from  the  opinion  in  Telegraph 
Co.  V.  Ferguson,  supra:  "There  is  no  open 
or  practicable  means  by  which  tbe  damages 
occasioned  by  a  negligent  act  that  causes 
only  mental  anguish  can  be  assessed.  On  ac- 
count of  mere  diflBculties,  courts  do  not  and 
should  not  falter  at  finding  remedies;  but  It 
is  not  a  question  of  difficulties,  purely,  when 
It  Is  proposed  to  violate  tbe  natural  prin- 
ciples of  Justice  and  fair  play.    Tbe  parties 


to  a  lawsuit  should  bave  an  even  chance. 
The  damage  for  which  plaintiff  seeks  com- 
pensation should  be  shown  by  evidence  that 
tbe  defendant  may  test,  impeach,  refute. 
When  tbe  plaintiff  asks  to  recover  damages 
for  physical  injuries,  open  or  bidden,  the 
court  may  require  him,  as  a  condition  of 
prosecuting  bis  case,  to  submit  bis  person  to 
an  examination  by  medical  experts,  who  may 
be  called  as  witnesses  by  the  defendant. 
*  *  *  The  determination  of  the  nature 
and  extent  of  the  physical  hurt  Is  not  depmid- 
ent  upon  tbe  eloquence  of  the  plaintiff  as  a 
witness,  but  upon  the  eloquence  of  the  facts,- 
established  by  tbe  evidence  on  both  sides, 
which  may  not  bave  included  the  verbal  tes- 
timony of  the  plaintiff  at  all.  Now,  the  men' 
tal  anguish  for  which  damages  are  allowa- 
ble is  incident  to  and  dependent  upon  the 
nature  and  extent  of  the  physical  injury. 
And  although  there  can  be  no  absolute  stand- 
ard for  measuring  mental  anguish  in  term9 
of  money,  nor  for  measuring  physical  in- 
juries, yet  It  Is  apparent  that  tbe  differences 
between  the  physical  injuries  in  two  casesr 
established  by  evidence  open  to  both  sides, 
fumlsbes  a  means  of  testing  in  some  degree 
the  existence  and  extent  of  tbe  mental  an- 
guish of  the  respective  plaintiffs  outside  of 
their  more  assertions.  The  difference  be- 
tween the  mental  anguish  caused  by  tbe 
presence  of  a  scar  on  a  man's  body  and  that 
produced  by  tbe  same  kind  of  scar  upon  a 
woman's  face  would  hardly  be  decided  In 
favor  of  the  man,  although  he  alone  of  the 
two  possessed  the  vocabulary  necessary  tof 
a  vivid  description  of  the  alleged  tortures 
of  mind.  Even  in  tbe  case  of  libel,  malicious 
prosecution,  and  tbe  like,  In  which  punitive 
damages  may  be  added  to  compensatory,  the 
mental  anguish  of  which  cognizance  Is  taken 
Is  measurable  by  tbe  enormity  of  the  willful 
offense,  tbe  nature  and  extent  of  which  are 
established  by  tbe  evidence  open  to  both 
sides.  But  the  mental  anguish  doctrine 
awards  damages  for  a  state  of  mind  that  Is 
not  at  all  dependent  upon  or  measurable  by 
a  cause  of  action  existing  outside  the  mental 
contemplation  of  tbe  plaintiff,  and  provable 
by  evidence  open  to  both  parties.  If  psy- 
cbometry  could  det^mine  tbe  difference  in 
tbe  plaintiff's  consciousness  before  and  after 
the  defendant's  negligent  act,  It  would  take 
something  still  more  occult  to  measure  how 
much  of  the  total  disturbance  was  attribu- 
table to  tbe  death  of  the  relative,  and  bow 
much  to  being  prevented  from  attending  the 
funeral.  Manifestly,  tbe  defendant  Is  not  to 
pay  for  the  mental  anguish  caused  by  the 
death  of  the  relative.  The  alleged  actiona- 
ble wrong  is  in  depriving  the  plaintiff  of  the 
opportunity  of  attending  the  funeral.  But 
would  the  plaintiff  have  accepted  the  oppor- 
tunity If  seasonably  offered?  If  tbe  defend- 
ant Is  to  be  mulcted  for  mere  delay,  even 
though  the  plaintiff  would  not  have  gone  to 
the  funeral  in  any  event,  the  damages  would 
be  wholly  punitive.    Tbere  would  be  no  loss 
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to  compensate.  And  bo  In  this  case  (and 
probably  the  same  thing  has  l>een  true  in  all) 
the  plaintiff  was  asked  the  following  qnes- 
tioDS: 

"'Q.  Suppose  the  telegram  bad  been  de- 
livered to  you  on  the  evening  of  July  13, 
1898;  could  you  have  reached  her  funeral 
by  2  o'clock  on  the  14th?  A.  I  could.  Q.  I 
•win  ask  you  whether  ot  not  you  would  have 
done  so?  A.  I  would,  sir;  I  would.'  The 
plaintiff  says  be  would  have  gone.  But 
would  he?  ^nie  jury  found  so,  as  a  fact, 
wholly  from  the  plalntifTs  present  opinion  on 
a  past  condition  of  things,  that  nev^  exist- 
ed, but  is  now  summoned  before  the  mind 
by  conjecture.  Thus  the  mental  anguish  doc- 
trine not  only  departs  from  principle  iu  re- 
gard to  measuring  compensatory  damages, 
but  also  warps  the  rules  of  evidence,  which 
forbid  a  witness  to  testify  what  he  would  or 
would  not  have  done  in  a  stated  contin- 
gency." 

A  striking  illustration  of  the  extent  to 
which  the  doctrine  condemned  in  the  opin- 
ion just  quoted  from  would  lead  la  afforded 
by  the  case  at  bar.  Here  the  plaintiff  in 
error  seeks  to  recover  damages  for  alleged 
mental  anguish  occasioned  him  by  the  fail- 
ure on  the  part  of  the  defendant  company's 
operator  to  dellvw  promptly  a  dispatch  sent 
him  by  the  company  from  Richmond,  as  a 
charity  message,  announcing  the  death  of 
his  father,  ajad  without  alleging  that  the  fail- 
ure to  driver  the  message  was  a  "negligent 
failure,"  and  without  alleging  that  he  was 
able  and  would  have  attended  the  funeral  of 
his  father  had  the  message  been  promptly 
delivered  to  him. 

"It  is  contrary  to  public  policy  (corruptive 
of  public  morals)  for  the  courts  to  tie  the 
hands  of  a  defendant,  and  give  the  freest 
hand  in  collecting  compensatory  damages  to 
the  plaintiff  who  is  most  moving  In  depicting 
an  alleged  physical  condition,  and  readiest 
to  declare  what  be  would  have  done  under 
circumstances  that  never  occurred. 

"Denial  of  equal  justice,  wrongful  discrim- 
ination between  persons  in  similar  circum- 
stances. Is  at  least  as  vicious  in  judge-made 
as  in  statutory  law.  Ylck  Wo  v.  Hopkins, 
118  U.  S.  356,  6  Sup.  Ot  lO&l,  30  L.  Ed.  220. 
To  be  a  law  of  equal  justice  and  no  discrim- 
ination, the  mental-anguish  doctrine  should 
assert,  as  a  broad  general  principle,  that 
damages  are  recoverable,  for  mental  distress 
alone,  from  every  pencm  whose  negligent  act 
causes  that  condition."  Telegraph  Oo.  T. 
Ferguson,  supra. 

Upon  reason  and  a  great  weight  of  au- 
thority, such  damages  are  not  recoverable 
at  common  law,  as  an  independent  cause  of 
action;  and,  until  our  legislature  deems  It 
wise  to  authorize  such  a  recovery,  the  courts 
cannot  sustain  it.  Our  statutes  thus  far  im- 
pose a  penalty  for  the  dereliction  on  the  part 
of  a  telegraph  company  in  the  transmission 
and  delivery  of  disiMitcheB  Intrusted  to  it, 
and  antbcwlze  the  recovery  of  special  dam- 


ages occasioned  the  Injured  party  thereby, 
to  which  may  be  added  such  damages  as  the 
jury  may  assess  for  his  grief  and  mental 
suffering,  but  they  go  no  further. 

It  is  claimed,  however,  for  plaintiff  In  er- 
ror, that  this  court  has  sanctioned  his  right 
of  recovery  in  this  case  by  its  decision  In 
Railway  Oo.  v.  Neely.  »1  Va.  546,  22  S.  E. 
367.  That  case  was  not  one  of  mere  mental 
anguish.  Neely,  the  plaintiff,  suffered  other 
wrongs,  inconveniences,  and  damage,  to 
which,  according  to  the  doctrine  of  well- 
recognized  authorities,  damages  for  his  In- 
jured and  insulted  feelings  might  well  be 
added. 

We  are  of  opinion  that  the  judgment  of 
the  corporation  court  of  Buena  Vista  sus- 
taining the  demurrer  to  plaintiff  In  error's 
declaration  is  right,  and  It  la  affirmed. 

Affirmed. 


STEWABT  T.  CONRAD'S  ADiTR. 

(Supreme  Court  of  Appeals  of  Virginia.    JTaa. 

23,  1902.) 

IIARRIBD  WOMAN  —  FOWBR  TO  CONTRACT- 
HUSBAND  AN,  ALIEN  ENBMT  —  BSTOPPBL.  — 
TRUSTS  —  VIOLATION  —  RIGHTS  OP  REMAIN- 
DER-MEN—LACHBS-LBOACT  —  SATISKACTIOJ* 
OP    DEBT— PLEADING— OBJECTIONS— WAIVER. 

1.  Under  Code,  {  3270,  providing  that,  where 
a  declaration  or  other  pleading  alleges  that 
any  person  made  any  writing  no  proof  of  his 
handwriting  shall  be  repaired  unless  the  fact 
is  denied  by  affidavit  with  the  pleading  which 
puts  it  in  issue,  a  geueral  replication  to  an 
umswer  setting  up  an  agreement  of  release  will 
not  put  in  issue  the  genuineness  of  complain- 
ant's signature  thereto,  where  there  is  no  af- 
fidavit denying  the  si^ature. 

2.  A  general  replication  to  an  answer  setting 
up  an  agreement  of  release  will  put  in  issue 
the  pleader's  coverture. 

3.  An  agreement  of  release,  executed  by  a 
married  woman  while  under  the  disability  of 
coverture,  is  absolutely  void  at  the  common 
law. 

4.  The  mere  fact  that  a  married  woman  re- 
sided iu  Penusylvania  during  the  Civil  War 
while  her  husband  was  in  the  Confederate 
army  would  not  so  affect  their  marital  status 
as  to  give  her  the  rights  of  a  feme  sole,  espe- 
cially where  she  went  through  the  lines  of  (he 
belliROrents  to  visit  her  husband,  and  where 
all  the  time  they  have  fully  recognized  their 
maritnl  relation. 

5.  A  married  woman  executing  a  release  can- 
not be  estopped  from  deuyiug  its  validity  whore 
there  is  no  evidence  of  fraud,  misrepresentation, 
or  concealment,  or  that  the  other  party  did  not 
know  that  she  was  married,  and  unable  to  ex- 
ecute the  same. 

6.  Remainder-men  under  the  terms  of  a  will 
creating  a  trust  fund,  though  having  a  right  to 
invoke  the  aid  ot  equity  to  prevent  or  remedy  a 
violation  of  the  trust  during  the  life  of  the  life 
tenant,  cannot  be  barred  of  their  right  to  do 
80  by  laches  or  acquiescence  during  that  time, 
being  under  no  legal  obligation  to  invoke  such 
equitable  interference. 

7.  The  presumption  that  a  legacy  given  by  a 
debtor  to  his  creditor,  which  is  equal  to  or 
greater  than  the  debt,  is  in  satisfaction  there- 
of, does  not  arise  where  the  legacy  is  contin- 
gent, as  in  the  case  of  residuary  legatees,  as 
m  such  case  the  legacy  may  not  equal  the  debt 

8.  An  objection  to  the  competency  of  a  wit- 
ness making  a  deposition,  not  taken  In  tha 
court  below,  is  waived. 
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Appeal  from  cbcnit  court,  Middlesex  coun- 
ty. 

Bill  by  Sarah  A  Edwards  and  others 
against  W.  O.  Oonrad's  administrator.  De- 
cree dismisfllns  the  bill,  and  certain  com- 
plalnanta  appeal.    Reversed. 

T.  O.  Jones,  A.  J.  Montagne,  S.  A.  Ander- 
son, for  appellants.  Jones,  Woodward  8c 
PhiUlpo,  for  appellee. 

BUOHANAN,  J.  The  bOI  In  this  case, 
which  was  filed  by  Mrs.  Sarah  A.  Edwards, 
her  three  sons,  Enoch,  John  B.,  and  W.  O. 
Edwards,  and  her  daughter,  Mary  OL  Stew- 
art, and  the  latter's  husband,  James  M.  Stew- 
art, alleges,  among  other  things  not  material 
on  this  appeal  r  That  the  will  of  Mathew  Oon- 
rad,  deceased,  which  wks  admitted  to  pro- 
bate in  the  orphans'  court  for  the  city  of 
Philadelphia,  state  of  Pennsylvania,  in  AgM, 
1851,  contained  the  following  provision: 

"I  give  and  bequeath  unto  William  A.  Pot- 
ter and  John  B.  McKeever  the  sum  of  ($20,- 
000)  twenty  thousand  dollars,  in  trust  to  put 
or  place  and  keep  the  same  out  at  interest 
on  good  real  security,  and  to  collect  and  re- 
ceive the  Interest  arising  therefrom  and  pay 
the  same  over  from  time  to  time  when  and  as 
the  same  shall  be  got  in  and  received  unto 
my  daughter,  Sarah  Ann  Edwards,  wife  of 
William  G.  Edwards,  in  each  and  every  year 
during  all  the  term  of  her  natural  life, 
*  *  *  and  from  and  Immediately  after  the 
decease  of  my  said  daughter.  Sarah  A.  Ed- 
wards, then  In  trust  to  pay  over  the  said  prin- 
cipal sum  of  120,000,  and  the  Interest  accru- 
ing thereon,  unto  all  and  every  the  child  and 
children  which  she,  my  said  daughter,  Sarah 
Ann,  may  leave,  and  the  lawful  issue  <rf  any 
of  them  who  may  then  be  deceased  having 
left  such  issue;  such  Issue,  It  one  person, 
solely,  or.  If  several  personsi  In  equal  shares, 
taking  and  receiving  only  such  part  or  share 
thereof  as  hls^  her,  or  their  deceased  parent 
or  parents  would  have  had  and  taken  had  be, 
she,  or  they  been  then  living."  That  subse- 
quently, in  November,  1851,  by  an  order  of 
said  orphans'  court.  Potter  and  McKeever, 
the  trustees  named,  were  removed,  and  W.  CL 
Conrad  was  appointed  trustee  in  their  place, 
and  gave  bond  and  security.  That  in  July, 
1800,  the  orphans'  court,  upon  the  petition  of 
the  complainant,  Sanb  A.  Edwards,  directed 
Conrad,  tmsteei  out  of  the  principal  of  the 
trust  fund  to  pay  STTS,  reducing  that  fund  to 
the  sum  of  $19,K6i.  That  Conrad,  trustee, 
has  paid  a  portion  of  the  Interest  due  the 
life  tenant,  but  there  Is  a  large  balance  of  in- 
terest due  her.  That  he  did  not,  as  it  was 
his  duty  to  do  under  the  will,  "put  and 
keep"  the  trust  fund  at  Interest  on  good  real 
estate  security,  but  mingled  the  same  with 
his  own  private  funds,  and  used  It  In  pri- 
vate speculation  or  otherwise,  in  violation  of 
bis  trust;  and  that  they  are  advised,  believe, 
and  diarge  that  a  large  part  of  the  trust  fund 
was  used  by  the  trustee  In  the  purchase  of 
real  estate  of  which  he  died  seised  and  i>os- 
iOS.E.— 10 


sessed  in  the  county  of  Middlesex,  In  this 
state.  That  the  complainants  Mary  C.  Stew- 
art, Enoch  Edwards,  John  B.  Edwards,  and 
W.  a  Edwards,  or  their  descendants  who 
may  be  living  at  the  death  of  their  mother, 
will  be  entitled  to  the  said  trust  fund  in  fee 
simple;  and  that  they  are  advised  that  the 
estate  of  said  Conrad,  trustee,  who  departed 
this  life  testate  in  the  year  1807,  Is  liable  for 
the  interest  now  due  the  life  tenant  and  also 
for  the  payment  of  the  principal,  which  the 
complainants  are  advised  should  be  collected 
by  the  aid  of  the  court,  and  so  disposed  of 
under  its  direction  as  that  the  same  shall 
be  held  subject  to  the  uses  and  trusts  created 
by  the  will  of  Mathew  Oonrad. 

The  personal  representative  of  the  trustee 
filed  his  answer  to  the  bill,  in  which  he  ad- 
mitted that  bis  testator  was  appointed  trus- 
tee, and  had  accepted  the  trust,  as  alleged  in 
the  bill,  but  denied  that  he  had  misappropri- 
ated the  trust  fund,  or  used  it  as  his  own,  or 
that  his  testator's  estate  was  indebted  to  the 
complainants  on  that  account,  but  alleged 
that  his  testator  in  his  lifetime  paid  off  and 
discharged  the  whole  of  said  trust  fund  to 
the  parties  entitled  In  the  following  manner, 
vb.:  That  in  1862  his  testator,  as  trustee, 
made  up  a  statement  of  his  accounts,  under 
oath,  showing  that  as  of  the  Ist  day  of  March 
of  that  year  there  was  a  balance  In  his  hands 
of  $15,461.88,  which  account  he  presented  to 
the  parties  in  Interest;  that  by  a  writing 
dated  May  2,  1862,  they  acknowledged  the 
same  to  be  correct,  and  agreed  upon  a  trans- 
fer of  certain  securities  held  by  him  as  such 
trustee  to  a  substituted  trustee,  and  that  the 
securities,  aggregating  |19,600,  should  be  re- 
ceived in  full  settlement  of  the  trust;  that 
on  the  6th  day  of  June  following,  the  com- 
plainants entered  into  a  contract  under  seal, 
by  which  they  released  his  Intestate  as  trus- 
tee from  the  trust  and  from  all  liability  on 
account  thereof;  that  at  the  date  of  the  re- 
lease two  of  the  complainants,  Enoch  and  J. 
B.  Edwards,  were  under  21  years  of  age,  and 
that  the  other  complainants,  who  were 
adults,  by  the  same  writing,  pledged  their 
Interests  in  the  trust  fund  for  the  protection 
of  the  trustee  against  any  claim  that  the 
said  minors  might  thereafter  make  against 
hlra  as  trustee;  that  the  said  last-named 
agreement  (which,  together  with  the  other 
writings  referred  to  in  the  answer,  are  filed 
as  exhibits  therewith)  was  signed  by  all  the 
parties  In  interest,  and  turned  over  to  the 
said  trustee  in  his  lifetime,  who  transferred, 
assigned,  and  delivered  to  the  complainant 
W.  C.  Edwards,  substituted  trustee,  ail  the 
evidences  of  debt  and  securities  named, 
which  at  that  time  were  Hated  at  $19,500; 
that  the  said  W.  O.  Edwards  afterwards, 
with  the  consent  of  the  life  tenant,  paid  over 
the  trust  fund  to  her  children,  the  remain- 
der-men; that  the  claim  asserted  by  the  com- 
plainants had  been  fully  discharged,  but,  if  it 
had  not  been,  it  was  barred  by  the  statute  of 
limitations,  or,  if  not,  a  court  of  equity  would 
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not  giTe  relief  because  of  tbe  lapse  of  time, 
staleneae  of  the  demand,  and  acquiescence  In 
the  settlement  made  In  1862. 

To  this  answer  the  complainants  filed  a 
general  replication.  Upon  the  hearing  of  the 
cause  the  conrt  dismissed  the  bill,  and  from 
that  decree  Mrs.  Stewart  and  her  husband 
appealed. 

The  other  complainants  do  not  and  could 
not  complain  of  that  decree,  as  it  clearly  ap- 
pears that  they  had,  by  the  agreement  and 
writings  filed  with  the  answer  of  his  execu- 
tor, released  the  trustee  from  all  liability, 
and  that  they  had  no  dalm  against  his  es- 
tate. Whilst  the  name  of  Mrs.  Stewart  is 
signed  to  the  agreement  of  release  dated 
June  6,  1862,  she  claims  that  it  is  not  her 
signature,  and,  if  it  were,  that  she  is  not 
bound  by  the  writing,  as  she  was  at  that 
time,  and  still  Is,  a  married  woman. 

The  question  of  whether  or  not  her  signa- 
ture was  genuine  cannot  be  raised  under  the 
pleadings  in  the  cause.  The  answer  avers 
that  she  made  the  agreement  of  release;  To 
this  there  was  a  general  replication,  but  with 
it  there  was  no  affidavit  denying  the  signa- 
ture. 

Section  3279  of  the  Code  provides  that 
where  a  declaration  or  other  pleading  alleges 
that  any  person  made.  Indorsed,  assigned,  or 
accepted  any  writing,  no  proof  of  the  hand- 
writing of  such  person  shall  be  required  un- 
less the  fact  be  denied  by  an  affidavit  with 
the  answer,  plea,  or  other  pleading  which 
puts  it  in  issue.  Simmons  t.  Simmons' 
Adm'r,  33  Orat  461,  46a 

But  the  general  repllcatl<m  to  the  answer 
which  set  up  the  agreement  releasing  the 
trustee  put  In  issue  the  question  of  whetbw 
or  not  Mrs.  Stewart  was  a  feme  covert  when 
that  agreemoit  was  signed  by  her. 

A  general  replication,  which  alone  is  now 
used  in  equity,  is  a  general  denial  of  the 
truth  of  the  defendant's  plea  or  answer. 
Story,  Eq.  PI.  i  878;  Simmons  v.  Simmons' 
Adm'r,  supra. 

Under  the  Issue  thus  raised,  it  was  clearly 
competent  for  Mrs.  Stewart  to  prove  that 
she  was  laboring  under  the  disability  of  cor* 
erture  when  the  alleged  release  was  execut- 
ed. At  law,  where  the  rules  of  pleading  are 
more  strict,  and  special  replications  are  al- 
lowed, coverture  may  be  shown  undtf  the 
general  issue  as  well  as  under  a  special  plea. 
6  Rob.  Prac.  225;  4  Minor,  Inst.  (2d  Ed.)  top 
imges  684,  691. 

Under  the  common  law,  which,  in  the  ab- 
sence of  evidence  to  the  contrary,  is  pre- 
sumed to  have  been  in  force  in  the  state  of 
Pennsylvania  wh«i  the  release  in  question 
was  executed,  a  married  woman  could  not 
make  a  valid  contract  3  Mlnw,  Inst  (2d 
Ed.)  124. 

If  Mrs.  Stewart  was  laboring  under  the 
disability  of  coverture  when  the  release  was 
executed,  it  was  absolutely  void.  This,  as 
we  understand  counsel  for  appellees,  is  not 
denied;  but  It  is  claimed  that  although  she 


was  a  married  woman,  she  had  all  the 
rights  of  a  feme  sole,  because  at  that  time 
her  husband  was  an  alien  enemy,  beln^;  in 
the  army  of  the  Oonfederate  States,  then  at 
war  with  the  United  States. 

It  seems  to  be  settled  in  England  that  if  a 
husband  be  banished,  or  has  abjured  tbe 
realm,  or  is  an  alien  who  has  always  lived 
abroad,  the  wife  can  contract,  sue,  and  be 
sued  as  if  she  were  a  feme  sole.  2  Kent, 
Comm.  side  page  154  et  seq:  FoL  Cont.  p. 
61;   1  Minor,  Inst  367. 

Some  of  the  text  writers,  among  them  Mr. 
Minor  and  Mr.  Reeve,  state  that  another  ex- 
cei>tion  to  the  general  rule  that  a  married 
woman  cannot  contract  is  where  the  hus- 
band is  an  alien  enemy.  1  Minor,  Inst  (4tl> 
Ed.)  367;   Reeve,  Dom.  ReL  140,  141. 

The  case  of  Derry  v.  Duchess  of  Maxa- 
rlne,  1  Ld.  Raym.  147,  1  Sak.  116,  is  relied 
on  to  sustain  that  view.  Though  it  was 
mentioned  in  that  case  that  the  husband 
was  an  alien  enemy,  and  had  been  dlvwced 
in  France,  yet,  as  Lord  Loughborough  said, 
the  decision  did  not  rest  upon  either  of  those 
grounds,  but  solely  and  property  on  the 
ground  that  the  wife  lived  in  England  on  a 
fortune  of  her  own,  and  separate  from  her 
husband,  who  had  always  resided  abroad  as 
an  alien.  2  Kent  Comm.  side  page  155;  1 
H.  Bl.  348.  It  was  afterwards  held  in  De 
Wahl  V.  Braune,  1  Hurl.  &  N.  178,  38  Eng. 
Law  &  Eq.  800|  that  a  feme  covert  cannot 
sue  alone  on  a  contract  made  with  her  be- 
fore or  after  marriage,  though  her  husband 
is  an  alien  enemy;  one  of  the  judges  stating 
in  hts  opinion  that  there  was  no  authority 
for  saying  that  an  alien  enemy  was  dvlllter 
mortuus. 

If  it  were  conceded  that  the  wife  of  an 
alien  enemy  who  lived  in  a  foreign  country 
bad  the  right  to  contract  as  If  she  were  a 
feme  sole,  still  we  do  not  think  that  the  mere 
fact  that  Mrs.  Stewart  had  resided  in  the 
state  of  Pennsylvania  during  tbe  Civil  War 
whilst  her  husband  was  in  the  army  of  the 
Confederate  States  would  affect  their  status 
or  rights  as  husband  and  wife,  especially 
where  she  went  through  the  lines  of  the  bel- 
ligerents to  visit  her  husband,  and  tbey  have 
always— before,  during,  and  since  the  war- 
fully  recognized  their  marital  relations. 

It  is  insisted  that,  even  if  Mrs.  Stewart  Is 
not  bound  by  her  deed  of  release  as  such, 
she  is  estopped  from  denying  the  act  as  eq- 
uity will  not  allow  a  married  woman  to  do 
an  act  Inducing  another  to  pursue  a  line  of 
action,  and  afterwards  come  into  a  court  of 
equity  and  deny  her  powers  to  perform  It 
Allien,  and  under  what  circumstances,  a 
married  woman  will  be  considered  as  es- 
topped by  her  conduct  It  is  unnecessary  to 
consider  in  this  case,  for  there  Is  no  evidence 
tending  to  show  that  Mrs.  Stewart  was 
guilty  of  any  fraud,  misrepresentation,  or 
concealment  in  what  she  did  with  reference 
to  the  release  signed  by  her,  or  that  the  trus- 
tee did  not  have  full  knowledge  of  the  fact 
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ttaut  she  was  a  married  -woman,  and  unable 
to  release  him  from  his  duties  and  liablltles 
as  trustee. 

Neither  are  the  appellants  barred  by 
laches,  lapse  of  time,  or  acquiescence.  The 
remainder-men,  under  the  terms  of  the  will 
creating  the  trust  fund,  are  not  entitled  to 
the  possession  of  any  part  of  It  until  the 
death  of  the  life  tenant,  who  was  a  party  to 
this  suit,  and  who,  so  far  as  this  record 
shows,  is  still  living.  Until  her  death  the 
appellants  would  have  no  standing  In  a  court 
except  to  ask  a  court  of  equity  to  prevent 
or  remedy  a  violation  of  the  trust  and  to 
preserve  the  trust  fund.  They  had  the  right 
to  invoke  the  aid  of  a  court  of  equity  for 
those  purposes,  but  they  were  under  no  legal 
obligation  to  do  so^  and  the  objection  of 
laches  or  acquiescence  will  not  lie  for  their 
failure  to  assert  rights  which  have  not  yet 
accrued.  Efllnger  v.  Hall,  81  Va.  94;  Sedg- 
wick's Curator  v.  Taylor,  84  Va.  820,  6  S.  B. 
226. 

By  the  win  of  the  trustee,  Mrs.  Stewart  la 
given  one-half  of  'the  residue  of  his  estate. 
Thin,  It  is  insisted,  satisfied  her  debt  against 
bim  as  trustee.  If  any  such  debt  existed. 

The  general  rule  Is  that  a  legacy  given  by 
a  debtor  to  his  creditor,  which  is  equal  to 
or  greater  than  the  debt,  is,  In  the  absence 
of  a  contrary  Intention,  deemed  to  be  a  sat- 
isfaction of  the  debt  Whilst  this  Is  the  rule, 
the  courts  generally  manifest'  a  strong  disin- 
clination to  enforce  It,  and  permit  slight  cir- 
cumstances to  take  a  case  out  of  its  opera- 
tion. Crouch  V.  Davis'  Ex'r,  23  Grat  62. 
But  there  are  exceptions  to  the  rule  as  well 
established  as  the  rule  Itself.  One  of  these 
exceptions  Is  that  the  presumption  of  satis- 
faction does  not  arise  where  tlie  legacy  Is 
contingent,  as  It  Is  in  the  case  of  residuary 
legatees,  for  It  may  possibly  turn  out  that, 
after  all  the  claims  against  the  testator's 
estate  are  satisfied,  the  bequest  of  the  whole 
or  part  of  his  residuary  estate  may  not  be 
equal  to  the  amount  of  the  legatee's  debt.  2 
I/omax.  Ex'rs,  side  page  96;  2  Roper,  Leg. 
side  page  1047;  Creswell,  Ex'rs,  i  481;  De- 
vese  V.  rontet,  1  Cox,  188,  192;  Nlcholls  ▼. 
Jndson.  2  Atk.  300.  The  legacy  to  Mrs.  Stew- 
art cannot  be  deemed  as  given  In  satisfac- 
tion of  her  claim  against  the  trustee's  estate. 

Objections  were  made  to  the  competency 
of  certain  witnesses  when  their  depositions 
were  taken,  but  tliose  objections  were  not 
brought  to  the  attention  of  the  circuit  court, 
nor  imssed  upon  by  It.  The  objections  can- 
not be  considered  by  this  court  A  party 
who  objects  to  the  deposition  of  a  witness,  if 
he  wishes  to  rely  upon  the  exception,  must 
bring  It  to  the  attention  of  the  court  below, 
so  that  It  may  be  passed  upon  by  that  court; 
and,  imless  the  record  shows  that  this  has 
been  done,  the  exception  will  be  treated  In 
the  appellate  court  as  waived.  Pant  v.  Mil- 
ler, 17  Grat  187;  Simmons  v.  Simmons' 
Adm'r,  33  Grat  461;  Martin  v.  Land  Co., 
{>4  Va.  28,  42,  26  S.  E.  591. 

It  follows  from  what  has  been  said  that 


we  are  of  opinion  that  the  estate  of  the  trus- 
tee, William  O.  Conrad,  Is  liable  for  $4,806.- 
25,  being  one-fourth  part  of  the  principal  of 
the  trust  fund  (less  the  $775  thereof  paid  out 
under  the  order  of  the  orphans'  court  of  the 
city  of  rhlladelphia),  payable  at  the  death 
of  the  life  tenant  Mrs.  Edwards,  to  the  par- 
ties who  shall  be  entitled  to  the  same  at  that 
time  under  the  will  of  Mnthew  Conrad,  de- 
ceased. 

We  are  further  of  opinion  that  it  does  not 
satisfactorily  appear  that  any  part  of  the 
trust  fund  was  used  by  the  trustee  In  the 
purchase  of  the  lands  in  Middlesex  county 
of  which  he  died  seised  and  possessed. 

The  decree  appealed  from  must  be  re- 
versed in  so  far  as  it  Is  not  In  accord  with 
the  view  expressed  In  this  opinion,  and  the 
caiise  remanded  to  the  circuit  court  for  fur- 
ther proceedings  to  be  had  not  lu  conflict 
therewith. 

Beversed. 


KOUFOLK  &  W.  RY.  CO.  t.  POOLE'S 

ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

23,  1902.) 

MASTER    AND    SERVANT— NBGLIOBNCB^-BVI- 
DENCE— INSTRUCTION. 

1.  In  an  action  for  the  death  of  a  locomotive 
fireman  o^vinR  to  the  sinking  of  a  railroad 
track,  plaintiff  held  not  to  have  established  by 
a  preponderance  of  the  evidence  his  contention 
that  the  sinking  of  the  track  was  due  to  de- 
fendant's negligence  in  placing  piles  of  earth 
on  each  side  of  the  track,  so  that  rain  col- 
lected between  the  piles  and  flowed  to  the  low- 
est point  of  the  grade,  washing  out  the  road- 
be<l. 

2.  In  an  action  for  damages  for  injuries  plain- 
tiff must  sustain  his  case  by  ,a  preponderance 
of  evidence. 

3.  A  railroad  company  Is  not  liable  for  in- 
jurieB  sustained  by  an  employe  by  the  sliding 
out  or  giving  way  of  the  foundation  on  which 
an  embankment  rests,  where  it  was  made  by 
a  different  company  40  years  before  the  acci- 
dent, and  th^'e  was  no  obvious  defect  in  its 
construction. 

4.  In  an  action  for  the  death  of  a  locomotive 
fireman  owing  to  the  sinking  of  a  railroad 
track,  plaintiff  contended  that  the  accident 
was  owing  to  defendant  having  piled  earth  on 
each  side  of  the  track,  and  thereby  caused  wa- 
ter from  rain  to  collect  on  the  roadbed  and 
flow  to  the  lowest  point  of  grade,  and  there  to 
wash  out  the  roadbed;  while  defendant  insist- 
ed that  the  accident  was  due  to  the  giving  way 
of  soft  earth  underlying  the  embankment,  the 
embankment  having  been  constructed  by  anoth- 
er company  40  yerrs  prcviou.sly.  The  court  in- 
structed that  if  the  death  was  due  to  failure 
of  defendant  to  use  ordinary  care  in  the  con- 
struction and  maintenance  of  its  roadbed  at  the 
place  of  the  accident,  plaintiff  was  entitled  to 
recover.  Held,  that  the  instruction  was  not  er- 
roneous in  that  it  made  the  defendant  respon- 
sible for  the  defective  construction  of  the  road- 
bed when  it  was  first  built. 

5.  In  an  action  for  the  death  of  a  locomotive 
fireman  o^ving  to  the  alleged  negligence  of  the 
railroad  the  court  instructed  that  the  jury,  in 
considering  the  weight  to  be  given  to  the  evi- 
dence of  the  witnesses,  might  consider  the 
question  as  to  whether  any  of  them  were  in 
the  employ  of  the  company,  and  vlietlier  they 
were  influenced  by  their  relations  with  it  Hela, 
that  the  instruction  was  not  open  to  the  criti- 
cism that  the  court  assumed  that  the  mere 
fact  that  the  witnesses  were  in  fhe^ef^ii^  ftt 
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defendant   would   render  their  eridence    leM 
worthy  of  belief. 

Error  to  circuit  court,  Nansemond  county. 

Action  by  the  administrator  of  W.  J.  Poole 
against  the  Norfolk  &  Western  Railway 
Company  on  a  Judgment  in  favor  of  plain- 
tiff.   Defendant  brings  error.    Reversed. 

George  S.  Bernard  and  W.  H.  Mann,  for 
plaintiff  In  error.  Davis  &  Davis,  for  de- 
fendant in  error. 

BUCHANAN,  J.  Tills  action  was  brought 
by  the  personal  representative  of  William  J. 
Poole,  deceased,  to  recover  damages  for  the 
death  of  his  Intestate,  caused  by  the  alleged 
negligence  of  the  Norfolk  &  Western  Rail- 
way Company,  in  whose  service  he  was  em- 
ployed as  a  fireman  on  one  of  Its  locomotives. 

Upon  the  trial  of  the  cause  a  verdict  and 
Judgment  were  rendered  in  favor  of  the 
plaintlfT,  and  to  that  Judgment  this  writ  of 
error  was  awarded. 

The  first  error  assigned  Is  that  the  verdict 
Is  not  only  withoiit  evidence  to  support  It, 
but  is  contrary  to  the  evidence  produced  be- 
fore the  Jury. 

The  record  shows  that  about  the  25th  day 
of  April,  1809,  the  railroad  company  went 
to  work  on  its  track  at  Kilby  Lake  to  raise 
the  grade  of  the  bridge  over  the  lake  about 
five  feet.  It  appears  that  the  raising  of  the 
tracks  of  a  railroad  over  which  trains  are 
running  for  the  purpose  of  improving  the 
grade  of  the  road  is  very  common,  and  that 
the  method  adopted  by  the  defendant  for  do- 
ing the  work  in  question  was  that  usually 
adopted  by  railroads,  and  was  a  reasonably 
safe  and  proper  method  for  doing  the  work. 
That  method  was  to  block  up  the  bridge 
from  8  to  12  inches  at  a  time,  Jack  up  the 
track  on  either  side  as  far  back  from  the 
bridge  as  the  grade  is  to  be  raised,  shovel 
dirt  under  the  ties,  and  to  repeat  this  until 
the  desired  change  in  the  grade  has  been 
made.  T*he  work  thus  carried  on  was  con- 
tinued by  the  defendant  until  the  grade  was 
raised  as  high  as  was  desired,  when  the 
track  was  ballasted  with  slag,  commencing 
at  the  bridge,  and  extending  in  either  direc- 
tion about  150  feet,  the  slag  being  about  12 
inches  deep  at  the  bridge,  and  gradually  get- 
ting shallower  until  at  the  end  of  the  150 
feet  it  was  only  about  3  inches  or  less  deep. 
In  dumping  out  the  dirt  to  raise  the  track 
some  of  it  would  go  down  the  sides  of'  the 
fill  or  embankment.  To  prevent  this  dirt 
from  going  into  the  water  way  at  the  bridge, 
wings  were  built  out  from  the  center  of  the 
abutment  of  the  bridge.  These  wings  were 
built  on  a  concrete  foundation  out  of  solid 
stones  from  3^  to  4  feet  square,  laid  in 
trenches  alM>ut  12  feet  deep  cut  in  the  em- 
bankment, and  running  out  from  the  bridge 
at  an  angle  of  30°,  and  higli  enough  to  prevent 
dirt  when  dumped  out  near  the  bridge  from 
filling  up  tlie  water  way.  The  work  of  rais- 
ing the  bridge  and  the  track  on  either  side 
of  it  was  finished  on  or  before  the  9th  day 


of  June,  1809,  the  day  of  the  accident.  On 
the  evening  of  that  day  a  train  load  of  dii-t 
to  widen  the  embankment  was  hauled  upon 
it  Just  east  of  the  bridge,  and  dumped  off 
the  cars  on  either  side,  forming  banks  from  i 
10  to  18  inches  higher  than  the  top  of  the 
rails  of  the  track,  and  extended  from  within 
30  feet  of  the  bridge  some  200  yards  or  more 
eastwardly.  These  banks  were  allowed  to 
remain  in  that  condition  on  the  night  of  the 
accident,  in  violation  of  the  defendant  com- 
pany's oVders.  About  8  o'clock  that  evening 
there  was  a  heavy  fall  of  rain,  lasting  from 
25  to  85  minutes.  Within  a  few  moments 
after  the  rain  had  ceased,  the  locomotive  up- 
on which  the  deceased  was  firing,  and  which 
was  hauling  a  west-bound  train  of  empty  ' 
freight  cars,  left  the  track  about  60  feet  east 
of  the  bridge,  wrecking  Itself  and  six  or  sev- 
en cars,  which  also  left  the  track,  and  klliml 
the  plaintiff's  Intestate.  No  eyewitness,  if 
there  were  any  living,  testified  to  the  acci- 
dent How  the  accident  occurred  and  its 
cause  can  only  be  determined,  if  at  all,  Ity 
the  facts  and  circumstances  In  existence  tH>-  ^ 
fore  and  after  it  occurred  as  they  are  dis- 
closed by  the  evidence. 

The  plaintiff  claims  tihat  the  evidence 
shows  that  the  defendant's  failure  to  level 
the  banks  on  either  side  of  the  track  caused 
the  water  from  the  heavy  rain  which  fell 
Just  t>efore  the  accident  to  collect  on  tlie 
roadbed  and  flow  from  both  directions  to  the 
point  where  the  locomotive  left  the  track, 
and  there  to  overflow  the  bank  on  the  south- 
ern side  of  the  track,  causing  the  fill  or  em- 
bankment on  which  the  track  was  laid  to 
slough  off  from  a  point  about  midway  bc^ 
tween  the  rails,  so  that  when  the  train 
reached  that  point  the  track  gave  way.  and 
the  engine  turned  over,  causing  the  death  of 
plaintllTs  intestate. 

The  defendant  insists  that  the  undlspntpd 
facts  and  circumstances  of  the  case  not  only 
show  that  the  accident  was  not  caused  by 
the  overflowing  and  washing  away  of  the 
embankment  by  water  which  had  collecto<l 
on  its  roadbed  by  reason  of  its  failure  to 
remove  or  level  the  banks  of  dhrt,  but  they 
show  that  it  was  caused  by  the  giving  way 
or  sliding  out  of  the  soft  earth  underlying 
the  embankment  in  Kilby  I^ake,  thus  caus- 
ing the  southern  side  of  the  embankment  for 
a  distance  of  about  125  feet  immediately 
east  of  the  bridge  and  south  of  the  northern 
rail  to  sink  down  from  6  to  9  feet 

The  facts  and  circumstances  relied  on  by 
the  plaintiff  to  sustain  his  contention  are 
few,  and  inconclusive  in  their  character. 
Some  of  his  witnesses  express  the  opinion 
that  the  point  where  the  engine  turned  over 
was  the  lowest  point  of  grade  between  the 
bridge  and  Suffolk;  that  the  water  from  tlie 
rainfall  did  collect  upon  the  roadbed,  over- 
flow, and  wash  away  the  embankment  where 
the  accident  occurred. 

To  sustain  the  defendant's  contention  as 
to  the  cause  of  the  accident  the  following 
facts  and  chrcumstances  are  relied  on:    The 
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testimony  of  the  defendant's  watchman, 
■wblch  was  nncontradtctcd,  showed  that  he 
bad  passed  over  the  embankment  where  the 
accident  occurred  after  the  heaviest  part  of 
the  rain  had  fallen,  and  only  a  few  minutes 
before  the  accident,  and  at  that  time  the 
Avnter  upon  the  roadbed  was  not  deeper  than 
the  thickness  of  the  soles  of  his  shoes;  the 
rain  oifly  lasted  from  25  to  35  minutes.  The 
new  earth  placed  upon  the  embankment 
■where  it  gave  way  was  from  3  to  5  feet  deep, 
porous,  and  capable  of  absorbing  a  large 
quantity  of  water.  The  slag  with  which  the 
road  was  ballasted,  and  which  was  Immedi- 
ately under  the  ties  and  on  top  of  the  road- 
bed the  evening  before,  was  still  on  top  after 
the  accident,  and  showed  the  prints  of  the 
ties,  although  the  roadbed  upon  which  the 
tics  rested  had  sunk  from  6  to  8  feet,  leav- 
ing the  embankment  north  of  the  north  end 
of  tlie  ties,  or  at  least  north  of  the  north 
rail,  intact,  and  as  if  it  bad  been  separated 
from  the  southern  part  of  the  embankment 
by  a  spade  for  a  distance  of  125  feet. 

Along  defendant's  right  of  way,  and  at 
the  edge  of  the  lake  immediately  east  of  the 
bridge  and  opposite  the  point  where  the  em- 
bankment gave  way,  bushes  or  small  trees 
from  10  to  15  feet  high  and  a  telegraph  pole 
were  standing  at  the  time  of  the  accident. 
Afterwards,  it  Avas  found  that  these  bushes 
or  small  trees  had  been  moved  back  into  the 
lake  from  15  to  25  feet,  and  were  standing 
erect,  with  their  roots,  so  far  as  8in*face  in- 
dications   showed,    undisturbed.      The    tele- 
graph pole  was  moved  back  about  the  same 
distance  at  the  bottom,  but  was  leaning  to- 
wards the  right  of  way.    The  wing  wail  on 
the  south  side,  which  extended  from  the  cen- 
ter of  the  eastern  abutment  of  the  bridge  at 
an  angle  of  30°,  as  above  described,   was 
moved  back  from  and  south  of  the  eastern 
abutment.    When  the  work  was  commenced 
In  April,  the  water  in  the  lake  about  80  or 
JK)  feet  from  the  embankment  was  15  feet  In 
depth;    after  the  accident  It  was  measured 
again,  and  found  to  be  only  about  12  feet. 
Borings  In  the  embankment  after  the  acci- 
dent showed  that  below  the  level  of  the  wa- 
ter there  was  a  soft,  wet  black  layer  of 
earth   containing  leaves,   twigs,   and   other 
vegetable  matter  about  6  feet  thick  under 
that  portion  of  the  embankment  north  of  the 
end  of  the  ties,  and  which  had  not  given 
way,  whilst   under  that  portion   which   had 
given  way  or  sunk  down  this  layer  of  black- 
soil  was  only  about  2  feet  thick.    The  em- 
bankment had  sunk  down  or  given  way  up 
to  the  abutment  of  the  bridge,  a  distance  of 
nl)0Ut  60  feet  In  front  of  the  point  where 
the  locomotive  turned   over,   altliongh   the 
banks  of  earth  dumped  out  on  either  side 
of  the  track  the  evening  of  the  accident  did 
not  reach  nearer  than  30  feet  of  the  abut- 
ment 

The  engineer  and  employes  of  the  defend- 
ant who  had  charge  of  the  work  of  raising 
the  track  testified  positively  that  the  low 
est  point  of  the  grade  was  200  feet  east  of 


the  bridge,  and  not  60  feet  east  of  it,  where 
the  accident  occurred,  as  some  of  the  plain- 
tlfTs  witnesses  expressed  the  opinion  that  it 
was. 

These  facts  and  circumstances  may  not  be 
sulticient  to  establish  the  defendant's  theory 
of  the  cause  of  the  accident,  but  they  all 
tend  to  show  that  the  plaintiff's  theory  of 
the  cause  is  not  correct,  and  some  of  them, 
about  which  there  is  no  controversy,  are  en- 
tirely inconsistent  with  it. 

The  evidence  of  the  plaintiff  does  not  show 
with  any  degree  of  certainty  that  the  acci- 
dent was  caused  by  the  water  collecting  up- 
on, overflowing,  and  washing  away  the  em- 
bankment. The  preponderance  of  evidence 
In  the  case  is  against  that  view,  and  in  favor 
of  the  contention  of  the  defendant. 

If  the  accident  was  caused  by  the  sliding 
out  or  giving  way  of  the  foundation  upon 
which  the  embankment  rested,  as  the  de-_ 
fendant  Insists,  then  It  is  clear  from  the 
evidence  that  the  defendant  was  not  guilty 
of  negligence.  The  embankment  was  made 
by  another  and  wholly  different  company 
more  than  40  years  before  the  accident.  It 
had  been  used  during  that  long  period  for 
the  purposes  for  which  it  was  built  The  de- 
fendant had  no  knowledge  of  any  defect  in 
Its  construction.  The  defect  was  not  obvi- 
ous, nor  Is  there  any  evidence  from  which  it 
can  be  Inferred  how  It  might  or  ought  to 
have  been  discovered  by  the  defendant.   —^  ' 

\Vhere  damages  are  claimed  for  injuries 
which  may  have  resulted  from  one  of  two 
causes,  for  one  of  which  the  defendant  is 
responsible  and  the  other  of  which  it  Is  not 
responsible,  the  plaintiff  must  fall  if  his  evi- 
dence does  not  show  that  the  damage  was 
produced  by  the  former  cause.  And  he  must 
also  fall  if  it  Is  }ust  as  probable  that  the 
damages  were  caused  by  the  one  as  by  the 
other,  since  the  plaintiff  is  bound  to  make 
out  his  case  by  the  preponderance  of  the 
evidence.  Searles  v.  Railway  Co.,  101  N.  Y. 
661,  5  N.  E.  66;  1  Shear.  &  R.  Neg.  §  57; 
Railway  Co.  v.  Sparrow's  Adm'r,  98  Va.,  at 
pages  640,  641,  37  S.  E.  305,  306. 

We  ore  therefore  of  opinion  that  the  evi- 
dence does  not  support  the  verdict  of  thi* 
Jury,  and  that  it  ought  to  have  been  set  aside 
by  the  court,  and  a  new  trial  awarded. 

The  next  error  assigned  Is  the  action  of 
the  court  In  giving  plaintiff's  instruction 
numbered  3,  which  is  as  follows: 

"If  the  Jury  believe  from  the  evidence 
that  the  death  of  William  J.  I'oole  was  caus- 
ed by  the  failure  of  the  defendant  company 
to  use  ordinary  care  in  the  construction  and 
maintenance  of  Its  roadbed  at  the  place  of 
the  accident  the  plaintiff  is  entitled  to  re- 
cover in  this  action,  and  tliey  may  assess 
ills  damages  at  such  sum  as  they  may  deem 
fair  and  Just  under  all  the  circumstances  of 
the  case,  such  damages  not  to  exceed  ten 
thousand  dollars  (?10,000)." 

The  objection  to  that  instruction  Is  that  It 
made  tlie  defendant  responsible  for  the  de- 
fective construction  of  the  roadbed  where 
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tbe  accident  occurred  when  it  was  first 
built. 

The  instruction  is  not,  perhaps,  as  clear  as 
it  might  be,  but  It  does  not  make  the  de- 
fendant responsible  for  the  negligent  act  of 
its  predecessor  In  the  original  constnictlon 
of  the  embankment  In  question,  If  there  was 
negligence,  nor  do  we  think  that  the  Jury 
could  have  reasonably  so  construed  It.  Up- 
on the  next  trial.  If  the  court  is  asked  to  give 
a  like  instruction.  It  should  so  frame  it  as 
to  exclude  any  ground  for  the  objection  now 
made. 

The  remaining  assignment  of  error  la  to 
the  action  of  the  court  In  giving  for  the 
plaintiff  his  Instruction  numbered  4,  which 
is  in  these  words: 

"The  court  Instructs  the  Jury  that  In  con- 
sidering the  weight  to  be  given  to  the  evi- 
dence of  the  witnesses  In  the  case  they  may 
consider  the  question  as  to  whether  or  not 
any  of  them  are  In  the  employ  of  the  de- 
fendant company,  and  whether  or  not  they 
or  any  of  them  are  influenced  by  their  rela- 
tions to  It,  and  to  wiiat  extent." 

The  objection  urged  to  this  Instruction  la 
that,  whilst  14  out  of  the  15  witnesses  In- 
troduced by  the  defendant  were  its  em- 
ploy&i,  no  evidence  was  ofltered  to  show  that 
any  of  them  bad  any  Interest  whatever  in 
the  result  of  the  suit,  or  that  their  testi- 
mony would  be  in  any  way  Influenced  by 
their  relation  to  the  defendant,  yet  the  court, 
in  effect,  assumed  by  the  latter  clause  of  its 
Instruction  that  the  mere  fact  that  they  were 
in  the  service  of  the  defendant  rendered 
their  evidence  less  worthy  of  credence. 

The  Instruction,  we  do  not  think,  Is  sub- 
ject to  the  criticism  made  upon  it,  yet  as 
the  Jury  is  the  sole  Judge  of  the  credibility 
of  witnesses,  and  as  it  Is  of  the  utmost  Im- 
portance that  the  Judge,  In  giving  Instruc- 
tions Involving  that  question,  should  not 
trench  upon  their  province,  it  would  have 
been  better  to  have  said  to  the  Jury  general- 
ly, without  going  Into  details,  that  In  pass- 
ing upon  the  testimony  of  all  the  witnesses 
they  had  the  right  to  take  into  consideration 
their  relation.  If  any,  to  the  parties  or  to 
either  of  them. 

In  discussing  this  subject.  Judge  Thomp- 
son, In  his  work  on  Trials  (volume  '2,  i  2420), 
well  says  that:  "The  danger  of  trespassing 
upon  tlie  exclusive  province  of  the  jury  in 
giving  Instructions  is  so  great,  and  the  cabi- 
logue  of  what  the  Judge  ought  not  to  do  un- 
d«  the  head  so  extensive,  that  we  may 
conclude  by  quoting  an  observation  of  the 
supreme  court  of  Alabama:  'There  are  so 
many  considerations  affecting  the  credibility 
of  a  witness  that  it  Is  far  better  and  more 
promotive  of  the  eiuls  of  Justice  to  leave  the 
Jury  free  in  eacli  case  to  determine,  in  view 
of  all  the  circumstances,  the  witnesses  whom 
they  will  credit,  or  the  parts  of  the  evidence 
of  any  witness  which  they  will  credit  and 
which  they  will  discredit,  than  to  fetter  their 
Judgment  by  inllexible  rules  which  may  com- 
pel them  to  coiu-luslons  which  they  would 
not  otherwise  reach.' " 


The  Judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside,  an'd  the  cause 
remanded  for  a  new  trial. 

Beversed. 


REDFORD  et  al.  v.  CLARKE  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
16,  1902.) 

LIMITATION  OP  ACTIONS— JOINT  TENANTS— IN- 
FANCY—TRUST  DEEI>-SALB— BONA 
FIDE  PURCHASERS— NOnCE. 

1.  The  infancy  of  some  of  several  joint  ten- 
ants does  not  prevent  the  running  against  the 
others  of  Code,  i  2015,  barring  an  action  for  the 
recovery  of  land  in  16  years  after  the  right  of 
entry  accrues. 

2.  A  demand  barred  by  limitations  if  assert- 
ed in  a  legal  forum  Is  equally  barred  in  equity. 

3.  Limitations  run  between  a  trustee  and  tiie 
cestui  que  trust  in  an  implied  trust. 

4.  Where  a  trustee  with  power  to  sell  land 
was  vested  with  discretion  as  to  reinvestments, 
the  purchaser  of  the  land  in  good  faith  was  not 
responsible  for  the  due  exercise  of  the  discretion. 

5.  Where  complainants  seek  to  have  the  pur- 
chasers at  a  trustee's  sale  declared  trustees  for 
complainants,  on  the  ground  that  such  sale  was 
contrary  to  the  terms  of  the  trust,  and  it  is 
shown  tliat  the  transactions  took  place  50  years 
previously,  and  that  all  the  parties  to  the  trans- 
action at  that  time  are  dead,  the  lapse  of  time 
forbids  relief. 

6.  Where  complainants  seek  to  have  the  pur^ 
chasers  at  a  trustee's  sale  declared  trustees 
on  the  ground  that  the  sale  was  contrary  to 
the  terms  of  the  trust,  of  which  defendants 
had  notice,  complainants  cannot  relieve  them- 
selves from  the  imputation  of  laches,  owing  to 
their  not  having  sued  for  17  years  after  any 
rights  they  may  have  had  accrued,  on  the 
ground  that  they  were  ignorant  of  their  rights; 
the  same  means  of  information  having  bevn 
open  to  them  as  to  defendants. 

Appeal  from  chancwy  court  of  Itlchmond. 

Suit  by  the  heirs  of  John  and  Maria  Red- 
ford  against  Henry  Clarke  and  others.  From 
a  decree  In  favor  of  defendants,  complain- 
anta  appeal.    Affirmed. 

A.  W^.  Patterson  and  Geo.  Bryan,  for  ap- 
pellants.   Harvey  Wilson,  for  appdlees. 

WHITTLE,  J.  The  demand  whldi  appel- 
lants seek  to  establish  in  this  appeal  bad 
Its  origin  in  a  deed  executed  by  Thomas  J. 
Evans,  trustee,  to  John  F.  Reeve,  bearing 
date  July  5,  1851.  That  deed  was  based 
upon  another  deed,  dated  September  8,  1*1<». 
by  which,  for  a  valuable  consideration,  Peter 
D.  Glenn  and  others  conveyed  a  lot  on  Brond 
street.  In  the  city  of  Ulchm>..nd.  to  Robert 
B.  Watklns,  In  trust  for  the  sole,  separate, 
and  only  use  of  Maria  Bedford,  wife  of  John 
Bedford,  during  the  term  of  her  natural  life, 
and  at  her  death.  If  said  property  shouhl 
not -be  sold  as  therein  provided,  to  be  con- 
veyed to  the  children  of  John  and  Maria 
Bedford  living  at  the  time  of  her  death; 
Maria  Bedford,  during  the  term  of  her  natural 
life,  to  take,  receive,  and  use,  for  her  sole 
benefit,  maintenance,  and  support,  the  rents, 
issues,  aJQd  profits  of  the  property,  neither 
the  corpus  nor  the  Issues  of  which  were  to 
be  In  any  manner  liable  for  the  debts,  claims 
of  demands  of  her  husband. 

Maria  Bedford  was  empowered  tq  sell  the 
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property  at  any  time  during  her  life,  and 
the  trustee,  at  her  request,  was  required 
to  unite  in  the  deed;  the  proceeds  of  sale  to 
lie  Invested  In  other  property,  and  held  by 
the  trustee  upon  the  same  trusts. 

By  the  first-mentioned  deed  the  property 
-was  sold  and  conveyed  to  John  F.  Reeve, 
and  passed  by  successive  sales  and  all^a- 
tlons  through  purchasers  for  value,  without 
any  actual  notice  of  the  alleged  breach  of 
trust,  to  Henry  Clarice,  who  took  possession 
November  7,  1854;  and  he  and  ajm)ellees,  his 
belra  at  law,  have  remained  in  possession  to 
the  present  time. 

Maria  Bedford  died  August  10,  1880.  In 
the  year  1898  appellants  filed  a  biU  in  the 
chancery  court  of  the  city  of  Richmond,  to 
which  appellees  were  made  defendants,  and 
In  which  they  sought  to  have  construed  the 
deed  of  September  8,  ISIG,  to  set  aside  and 
annul  the  deed  of  July  6,  1^1,  and  all  sub- 
sequent alienations  of  the  Broad  street  lot 
They  prayed  for  the  appointment  of  a  trus- 
tee in  the  place  of  Evans,  who  had  died, 
and  that  the  defendants  be  required  to  ren> 
der  an  accoimt  of  the  rents  and  profits  and 
of  the  use  and  occupation  of  the  property, 
and  that  it  be  placed  in  the  hands  of  a  re- 
ceiver and  rented  out  pending  the  litigation. 

The  theory  upon  which  appellants  rest 
their  claim  to  the  Broad  street  lot  is  that 
It  was  sold  by  Evans,  substituted  trustee, 
to  John  F.  Beevev  In  consideration  of  cer- 
tain debts  due  from  John  Bedford  to  Reeve, 
and  in  contravention  of  the  trust  Imposed 
by  the  deed  of  September  8,  1846,  which 
contemplated  a  sale  for  reinvestment;  that 
the  recitals  of  the  deed  of  July  5,  1851, 
showed  that  fact,  and  affected  all  subse- 
quent purchasers  with  notice  of  the  breach 
of  trust,  and  they  thereby  became  trustees 
of  the  property  for  appellants  after  the  death 
of  their  mother,  Maria  Redford. 

There  was  a  demurrer  and  answer  to  the 
bill.  In  their  answer  the  defendants  re- 
pudiate and  deny  the  contention  of  the  plain- 
tiBa  in  all  its  aspects.  They  insist  that  the 
deed  of  September  8,  1846,  invested  Maria 
Redford  with  the  absolute  power  of  sale 
of  the  property,  and  imposed  no  obligation 
upon  purchasers  to  loolc  to  the  application 
of  the  purchase  money.  They  deny  that  the 
sale  and  conveyance  by  ESvans,  trustee,  to 
Jdm  F.  Reeve,  was  a  breach  of  trust  or 
that  any  of  the  proceeds  of  sale  of  the 
Bi-oad  street  lot  were  applied  in  payment 
of  the  debts  of  John  Redford,  or  that  the 
recital  in  the  deed  of  July  5,  1851,  admits 
of  that  construction.  On  the  contrary,  they 
exhibit  another  deed  from  which  it  appears 
that  the  indebtedness  referred  to  was  secur- 
ed by  property  derived  by  Maria  Redford 
from  the  estate  of  her  father. 

They  aver  that  the  disposition  of  the 
Broad  street  lot  was,  in  point  of  fact  an 
exchange  with  Reeve  for  a  lot  on  Main 
street  and  produce  a  deed  from  Reeve  to 
Evana,  trustee,  conveying  the  Main  street 
lot  substantially  upon  the  same  terms  as 


those  upon  which  he  held  the  Broad  street  lob 

They  deny  that  Evans  had  any  other  trust 
property  of  Maria  Redford  and  her  children, 
and  demand.  If  their  theory  that  the  prop- 
erties were  exchanged  is  incorrect  that  the 
plaintiffs  prove,  as  a  matter  within  their 
knowledge,  and  not  within  the  knowledge 
or  means  of  knowledge  of  respondents^  from 
what  other  source  the  trustee  derived  means 
with  which  to  purchase  the  Main  street  lot 
They  also  rely  upon  the  act  of  limitations, 
and  upon  the  stnleness  of  the  demand,  and 
laches  of  the  plaintiffs  in  the  assertion  of 
their  claim,  as  an  absolute  bar  to  their 
right  of  recovery.  Upon  the  hearing  the 
chancery  court  dismissed  the  bill,  and  from 
that  decree  this  appeal  was  allowed. 

The  case  presents  one  phase  of  the  impor- 
tant doctrine  as  to  the  liability  of  a  purchaser 
from  a  trustee  to  see  to  the  application  of  the 
purchase  money. 

In  England  the  mischief,  arising  from  the 
lengths  to  which  that  doctrine  had  been  car- 
ried by  the  courts,  was  so  great  as  to  neces- 
sitate hiterference  on  the  part  of  parliament 
and  an  abolition  of  the  rule.  23  &  24  Yict  c. 
14S,  {  29. 

The  doctrine  has  never  been  received  with 
favor  in  this  country  (Bish.  Eq.  S  279);  and  the 
disposition  of  the  courts  is  to  so  limit  Its  ap* 
plication  as  to  avoid  the  evils  which  resulted 
from  the  rule  of  the  English  courts.  See 
Freeman's  note  to  Tyler  v.  Herring  (Miss.)  19 
Am.  St  Rep.  282-284  (s.  c.  6  South.  840). 

In  the  case  in  hand  Maria  Redford  was  In- 
vested vrlth  an  absolute  power  of  sale  of  the 
property,  and  the  trustee  was  required  to 
unite  with  her  in  a  conveyance  to  the  pur- 
chaser, and  to  Invest  the  proceeds  of  sale  in 
other  property  to  be  held  upon  the  same 
trusts. 

In  that  class  of  cases,  the  prevailing  doc- 
trine in  the  United  States  and  the  rule  in  this 
state  is  that  a  purchaser  is  not  bound  to  see 
to  the  application  of  the  purchase  money,  ex- 
cept where  the  sale  Is  a  breach  of  trust  on 
the  part  of  the  trustee,  of  which  the  purchaser 
has  notice,  either  from  the  face  of  the  trans- 
action itself,  or  otherwise.  If  he  has  such 
notice  as  makes  him  a  party  or  privy  to  the 
trustee's  misconduct,  the  property  will  be  af- 
fected in  his  hands  with  the  trusts  which 
previously  attached  to  It;  otherwise,  it  will 
not  be  so  affected. 

In  this  case  there  was  a  discretion  vested 
in  the  trustee  to  determine  In  what  particular 
property  he  would  reinvest  the  fund,— a  dis- 
cretion over  which  the  piurchaser  had  no  con- 
trol, and  for  the  due  exercise  of  which.  If  he 
acted  in  good  faith,  he  was  not  responsible. 
Steele  V.  Levisay,  11  Grat  464,  4G6,  467; 
Jones'  Ex'rs  v.  Clark,  25  Grat  642;  Hughes 
V.  Tabb,  78  Va.  313;  Claiborne  v.  Holland,  88 
Va.  1040,  14  S.  E.  915;  Elliot  v.  Merryman,  1 
White  &  T.  Lead.  Cas.  Eq.  pt  1,  pp.  109,  119. 
But  if  It  be  conceded  that  the  recital  In 
the  deed  of  July  5,  1851,  did  establish  and 
affect  purchastn-3  with  notice  of  a  breadi 
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of  trust.  In  tbat  It  Informed  them  that  a 
pert  of  the  connideration  for  the  conveyanoe 
was  certain  debts  due  from  John  Redford 
to  John  F.  Reeve  (which  is  by  no  means 
clear).  It  would  seem  plain  that  the  right 
of  all  the  appellants  to  maintain  this  suit, 
except  the  children  of  Benjamin  and  Eliza- 
beth Houseman,  who  were  infanta  at  the 
death  of  Maria  Redford,  Is  barred  by  the 
statute  of  limitations. 

Their  right  accrued  August  10,  1880,  and 
suit  was  not  instituted  until  May  rules,  1886, 
—more  than  17  years  thereafter. 

Section  2915  of  the  Code  provides  that  "no 
person  shall  make  an  entry  on,  or  bring  an 
action  to  recover  any  land  •  •  •  but 
within  fifteen  years  •  •  •  next  after  the 
time  at  which  the  right  to  make  such  entry 
or  bring  such  action  shall  have  first  accrued." 

Appellants  maintain  that  the  infancy  of 
one  joint  tenant  prevents  the  application  of 
the  act  of  limitations  to  other  joint  tenants 
not  under  disability,  and  authorities  are  cit- 
ed to  sustain  that  contention.  These  deci- 
sions, however,  proceed  upon  the  common- 
law  doctrine  that  joint  tenants  must  sue  and 
be  sued  jointly.  But  that  doctrine  can  have 
no  application  in  this  jurisdiction,  where  the 
common-law  rule  has  been  modified  by  stat- 
ute, and  where  undivided  Interests  may  be 
sued  for  and  recovered.  Code,  c.  124;  Mar- 
shall V.  Palmer,  91  Va.  344,  21  8.  E.  672,  50 
Am.  St.  Uep.  838;  Nye  v.  Lovitt,  92  Va.  710, 
710.  24  S.  E.  345. 

The  statute  of  limitations  contains  no  ex- 
ception in  case  of  joint  tenants  where  some 
are  under  disability,  and  there  would  seem 
to  be  no  necessity  for  such  an  exception  un- 
der the  statutory  modification  of  the  com- 
mon-law rule,  which  no  longer  requires  that 
all  shall  tmlte  In  suits  affecting  the  joint 
property. 

Again,  It  Is  said  that  the  act  of  limitations 
docs  not  run  iKtween  trustee  and  cestui  que 
trust  This  is  generally  true  as  to  express 
trusts,  but  the  rule  is  otherwise  as  to  im- 
plied trusts. 

In  the  case  of  Sheppard  v.  Tiirpin,  3  Grat. 
373,  this  court  said  at  page  ;{04: 

"Though  there  is  no  express  decision  of 
this  court  upon  the  exact  question  before  us, 
authorities,  English  and  American,  are  abun- 
dant to  show  that  the  only  trusts  which  are 
excepted  from  the  operation  of  the  statute 
of  limitations  are  the  technical  tnists  which 
fail  peculiarly  and  exclusively  within  the 
cognizance  of  a  court  of  equity;  that  the 
equitable  exception  talcing  trusts  out  of  the 
operation  of  the  statute  extends  only  to  ac- 
tual and  express  trusts  as  between  cestui  que 
trust  and  trustees,  properly  so  called,  and 
does  not  embrace  those  trusts  which  are 
matters  of  Implication  and  construction;  and 
that  a  purchase  for  value  of  property,  the 
subject  of  a  trust,  accompanied  by  a  posses- 
sion openly  and  avowedly  adverse,  even 
though  the  purchase  were  the  result  of  gross 
fraud  and  collusion,  comes  fully  within  the 
protection  of  the  statute." 


In  respect  to  the  statute  of  limitations,  eq- 
uity follows  the  law,  and  a  demand  that 
would  be  barred  If  asserted  In  a  legal  forum 
will  be  equally  barred  in  eqult.v.  Rowe  v. 
Bentley,  29  Grat  75«,  759;  Cole's  Adm'r  v. 
Ballard,  78  Va.  139;  Hutcheson  ▼.  Gmlibs. 
80  Va.  251,  257;  Switzer  v.  Noffslnger,  82 
Va.  518;  McCarty  v.  BaU,  S2  Va.  872,  1  S. 
E.  189. 

It  follows  from  what  has  been  said  that 
the  right  of  action  of  all  tlie  appellants  ex- 
cept the  Houseman  children  Is  barred,  and 
the  latter  cannot  maintain  the  suit  for  the 
reason  that  the  life  estate  of  their  father. 
Benjamin  Houseman,  as  tenant  by  curtesy, 
Intervenes. 

So  that  upon  these  grounds  there  was  no 
error  In  the  decree  complained  of. 

But  the  defense  of  lapse  of  time  and  laches 
Is  equally  conclusive. 

The  language  of  this  court  In  the  case  of 
Bargamin  v.  Clarke,  20  Grat.  544,  is  pecul- 
iarly applicable  to  this  case:  "But.  even 
where  there  Is  no  absolute  bar  from  lapse  of 
time.  It  Is  a  principle  of  courts  of  equity  not 
to  take  cognizance  of  an  equitable  claim  aft- 
er a  great  lapse  of  time,  and  where,  from  the 
death  of  witnesses  and  the  loss  of  papers, 
there  is  danger  of  doing  injustice,  and  there 
can  no  longer  be  -a  safe  determination  of  the 
controversy." 

The  transaction  which  appellants  seek  to 
annul  took  place  more  than  50  years  ago,  and 
not  one  of  the  original  parties  survives. 
Thomas  J.  Evans,  the  trustee,  Maria  Red- 
ford, the  life  tenant,  John  Redford,  her  hu.«- 
band,  and  John  F.  Reeve,  the  purchaser,  are 
all  dead;  and  the  records  of  the  courts  of 
Hanover  county,  which  would  iMrobably  have 
thrown  light  on  the  subject,  have  been  de- 
stroyed. 

The  circumstances  tend  strongly  to  sustain 
the  theory  of  appellees  that  the  conveyance 
of  the  Broad  street  lot  from  Evans,  trustee, 
to  Reeve,  and  of  the  Main  street  lot  from 
Reeve  to  Evans,  trustee,  were  parts  of  one 
and  the  same  transaction.  But  whatever 
may  have  been  the  fact,  at  this  distance  of 
time,  when  all  the  parties  to  the  transaction 
have  passed  away,  it  is  the  plain  duty  of  the 
court  to  resolve  the  doubt  in  favor  of  the 
presumption  that  the  trustee,  Evans,  dischar- 
ged his  duty,  rather  than  that  he  was  guil- 
ty of  a  breach  of  trust, — an  assumption 
strengthened  by  the  fact  that  he  was  a  law- 
yer of  character  and  experience. 

The  reports  of  this  court  abound  with  deci- 
sions which  are  fatal  to  the  pretensions  of 
appellants. 

Thus,  In  the  case  of  Tate's  Ex'r  ▼.  Jones. 
98  Va.  544,  36  S.  E.  984,  It  was  held  that 
where  there  had  been  long  delay  In  the  in- 
stitution of  the  suit,  the  original  transaction 
has  become  obscure,  parties  have  died,  and 
evidence  has  probably  been  lost,  equity  will 
not  interfere. 

And  In  the  case  of  Kavanaugh's  Adm'r  v. 
Kavanaugh.  98  Va.  649,  37  S.  E.  275,  It  was 
said:    "If  from  the  delay  which  has  taken 
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place  It  Is  manifest  •  •  •  •  that  any 
conclusion  to  trhlcb  tlie  court  can  arrive 
must  at  best  be  conjectural,  and  that  the 
original  transactions  have  become  so  obscur- 
ed by  time,  loss  of  evidence,  and  death  of 
parties  as  to  render  It  difficult  to  do  Justice, 
a  court  of  equity  wlU  not  grant  relief."  Nel- 
son V.  Trlplett  (Va.)  39  S.  a  150. 

Appellants  undertake  to  relieve  themselves 
frum  the  Imputation  of  laches  on  the  ground 
that  they  were  ignorant  of  their  rights.  But 
the  avenues  of  information  to  them  and  to 
appellees  were  the  same.  They  insist  that 
the  recitals  In  the  deed  of  July  5,  1851,  af- 
fected appellees,  trho  are  of  that  favored 
class,  bona  flde  purchasers  for  value,  with  no- 
tice, yet  failed  to  apprise  them  of  their 
rights. 

One  who  would  repel  the  imputation  of 
laches  on  the  score  of  Ignorance  of  his  rights 
must  be  without  fault  In  remaining  so  long 
in  Ignorance  of  those  rights.  Indolent  Ig- 
norance and  Indifference  will  no  more  avail 
than  will  voluntary  ignorance  of  one's  rights. 
Cranfurd's  Adui'r  v.  Smith's  Ex'r,  93  Va. 
(123.  629,  630,  23  S.  E.  235,  25  S.  E.  Sol;  Rowe 
V.  Bentley,  29  Grat.  763;  Massle's  Adm'r  t. 
Helskeli's  Trustee,  80  Va.  789,  SGo;  2  Story, 
Eq.  Jnr.  (13th  Ed.)  {  1521a. 

In  every  view  of  the  case  the  decree  of  the 
chancery  court  was  right,  and  ought  to  he 
afflrnied. 

Afliriued. 


CHESAPEAKE  &  O.  RY.  CO.  v.  WAUCEB 

et  al.i 

(Supreme  Court  of  Appeal!)  of  Virginia.     Jan. 

23,  1002.) 

CORPORATIONS— QHANT  OP  LAND-TENURE— 
EASEMENT— RIPARIAN  OWNER— ACCRETION— 
ESTOPPEL— EVIDENCE— SUFFICIENCY. 

1.  Acts  1831-32,  p.  TO,  {  29,  limited  the 
right  of  a  cuiial  couipnuy  to  coudemu  lands 
to  tracts  100  feet  in  width;  bnt  by  Acts  lXi'>- 
36,  p.  84,  amendatory  of  the  first,  it  was  an- 
thurized  to  ooudeiiin  lands  not  exceeding  the 
width  of  1(X)  feet.  The  act  first  mentioned 
provided  that  tlie  purpose  of  the  canal  com- 
pany was  the  construction  of  a  waterway  and 
railway  conucctinir  the  Ohio  and  James  rivers, 
and  that  the  pro|)crty  acquired  should  be  vest- 
ed in  the  coinpnuy  and  in  its  successors  for- 
ever. The  latter  act  authorised  the  purchase 
of  additional  lands  not  exceeding  1(X)  acres 
in  each  tract,  and  both  acts  made  provisions 
for  the  appointment  of  assessors  to  determiue 
the  value  of  land  taken  by  condemnation  pro- 
ceedings. Held,  that  the  company  acquired  a 
fee  in  property  condemned  or  purchased,  which 
would  pass  to  its  successors,  and  not  a  mere 
easement  therein  as  a  right  of  way,  even 
though  the  statutes  and  oath  of  the  assessors 
describe  the  land  as  being  for  the  use  of  the 
company. 

2.  The  canal  company  condemned  a  strip  of 
land  of  a  certain  width,  in  18.'M).  over  a  tract 
of  land  having  a  north  front  on  the  river;  and 
the  owner  afterwards  sold  the  land  south  of 
the  canal  to  other  parties,  the  width  of  which, 
when  added  to  the  width  of  the  land  taken  by 
the  canal  company,  would  extend  the  western 
boundary  of  the  canal  land  beyond  present 
low-water  mark,  while  the  east  boundary 
would   not   extend   to   such   mark.    The   river 

'  For   oplnton   on   petition   (or   rehearing,    see    40 
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front  had  been  extended  by  accretion  and 
dumping  waste  materials  thereon  since  1836, 
and  civil  engineers  testified  that  the  land  so 
condemned  must  have  extended  to  low-water 
maric  at  the  time  of  the  condemnation.  Held 
suttirient  to  show  that  the  original  condemna- 
tion was  of  all  the  land  to  low-water  mark, 
thus  making  the  company  a  riparian  pro- 
prietor. 

3.  There  being  no  limitation  on  the  company, 
either  in  its  charter  or  by  statute,  prohibiting 
it  or  its  successors  from  acquiring  land  by 
means  other  than  that  provided  therein,  it  is 
entitled,  as  a  riparian  owner,  to  the  laud  form- 
ed on  the  river  front  by  accretion. 

4.  The  title  of  the  canal  company  to  the  riv- 
er was  not  disputed  until  IStMi,  when  \V.,  be- 
coming convinced  that  the  company  had  only 
acquired  title  to  a  strip  of  land  100  feet  wide, 
procured  a  conveyance  of  the  land  between 
such  strip  and  the  river  from  a  devisee  of  the 
original  owner,  though  an  examination  of  the 
circuit  court  records,  where  the  condemnation 
proceedings  were  recorded  as  required  by  Acts 
1835-30,  p.  8-1,  would  have  shown  the  width 
of  the  strip  of  land  acquinnl  by  the  company. 
W.,  at  the  time  he  acquired  the  alleged  title, 
did  not  rely  on  any  act  of  the  canal  company 
or  its  successors  as  estopping  the  company 
from  clniniing  title  to  the  land  granted  to  it. 
Thereafter  a  controversy  arose  as  to  the  title 
of  a  railroad  comi>any  which  was  the  success- 
or of  the  canal  company,  and  its  local  attorney 
Informed  its  general  solicitor  that  'W.  held 
title;  but  there  was  nothing  to  show  that  such 
information  was  transmitted  by  the  company 
to  W.  or  his  grantees,  though  it  was  apparent- 
ly relied  on  for  some  time  by  the  company. 
Sul)Me(iuent  purchasers  from  W.  relied  on  tlie 
stntenu-nt  by  the  latter  that  he  had  employed 
the  local  attorney  of  the  railroad  company  to 
examine  the  title,  who  had  declared  it  good, 
which  statement  was  confirmed  by  the  attor- 
ney. A  purchaser  from  W.,  who  was  building 
on  the  property,  made  application  to  an  offi- 
cer of  the  railroad  company  for  the  constnic- 
tiou  of  a  switch,  which  was  denied,  and  the 
railroad  did  not  inform  him  that  it  claimed 
title  to  the  property;  but  no  question  of  title 
was  roised  In  the  request  for  the  switch. 
Held,  in  an  action  by  the  railroad  company  to 
set  aside  the  deeds  to  W.  and  his  grantees, 
that  the  facts  were  not  sufficient  to  show  con- 
duct and  a  denial  of  title  by  the  agents  of  the 
railroad  sufficient  to  estop  It  from  claiming 
title  to  the  land. 

Appeal  from  circuit  court  wf  city  of  l^ynch- 
burg. 

Suit  by  the  Chesapeake  &  Ohio  Railway 
Company  against  John  Stewart  Walker  and 
others  to  set  aside  certain  deeds.  From  a 
decree  In  favor  of  defendants,  plaintiff  ap- 
peals.   Reversed. 

Harrison  &  Long,  for  appellant  F.  S. 
Kirkpntrlck,  for  appellees. 

KISITII,  P.  It  appears  from  the  bill  of 
the  Clicsapeal.e  &  Ohio  Railway  Company 
that  Samuel  AllUer,  under  whom  all  parties 
to  this  litigation  claim,  was  seised  of  two 
parcels  of  laud  near  the  city  of  Lynchburg, 
which  were  devised  to  him  by  the  will  of 
bis  brother,  John  Miller. 

These  lots  were  bounded  on  the  south  by 
I^ynch  street,  and  on  the  north  by  low-wa- 
ter mark  of  James  river.  In  the  year  ISJtd 
the  James  River  &  Kanawha  Canal  Com- 
pany Instituted  proceedings  In  the  circuit 
court  of  Campbell  county  to  condemn  a  right 
of  way  through  these  lots;  and  a  survey 
of  what  was  necessary  for  Its  purposes  waa 
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made  by  B.  U.  Kennedy,  wblcb  bears  dat« 
the  2d  day  of  June  in  that  year. 

The  assesBora  appointed  by  the  court  re- 
turned their  report,  in  which  they  state  that 
they  had  gone  upon  the  land  of  John  Miller, 
in  tlie  county  of  Campbell,  which  the  cnn'il 
company  proposed  to  condemn  for  its  use; 
and,  having  viewed  the  premises  and  heard 
evidence,  tUey  ascertained  the  quantity  of 
land  to  be  1  acre,  2  rods,  and  3£H^  perches, 
and  fixed  the  damages  at  the  sum  of  $123. 
This  report  bears  date  19th  of  November, 
1836;  and  at  a  session  of  the  circuit  court 
held  in  April,  1837,  it  was  produced  in  court, 
And  ordered  to  be  recorded.  Upon  the  fol- 
lowing day  this  entry  appears  upon  the  pro- 
ceedings of  the  court: 

"James  River  &  Kanawha  Co.  vs.  John  Mil- 
ler. Upon  a  report  of  the  assessors  for  as- 
sessing damages  by  occasion  of  the  James 
River  and  Kanawha  Canal  running  through 
its  lands. 

"This  day  came  the  ptaintMTs  by  their  at- 
torney, and  the  defendant  being  solemnly 
called,  but  came  not,  and  on  hearing  said 
report  filed  and  returned  in  this  case,  and 
the  said  plaintiffs,  by  their  attorney,  moved 
the  court  to  confirm  and  record  the  same 
agreeable  to  an  act  of  assembly  in  that  case 
made  and  provided,  it  is  considered  by  the 
court  that  the  said  report  be  confirmed  and 
recorded,  and  that  the  said  company  pay  to 
the  said  Miller  the  sum  of  one  hundred  and 
twenty-five  dollars,  as  assessed  by  the  com- 
missioners in  said  report  mentioned." 

Then  follows  the  receipt  of  John  Miller, 
acknowledging  the  payment  of  the  damages 
as  of  the  12th  of  April,  1837. 

The  James  River  &  Kanawha  Company 
held  title 'to  the  land  thus  condemned  until 
March  4,  1880,  on  which  day  it  conveyed  all 
ot  its  rights,  franchises,  and  property,  In- 
doding  the  lot  aforesaid,  to  the  Richmond 
A  Alleghany  Railroad  Company,  which  in 
like  manner  held  title  and  possession  until 
January  20,  1890,  when  It  conveyed  to  the 
Chesapeake  &  Ohio  Railway  Company, 
which  avers  that  it  has  since  that  time  had 
title  to  the  land  originally  condemned  for 
the  use  of  the  canal  company,  and  now-  holds 
possession  of  It,  with  the  exception  of  a 
strip  of  50  feet  by  200  feet,  which  Is  In  the 
i)cciipaney  of  the  Hughes  Buggy  Company. 

So  much  of  the  John  Miller  lots  heretofore 
mentioned  as  were  not  embraced  in  the  con- 
demnation pas.sed  under  his  will  to  his 
brother,  Samuel  Miller,  who  conveyed  at 
dlfCerent  times,  and  by  three  several  deeds, 
all  of  his  land  lying  between  the  canal  and 
Lynch  street,  but  never  asserted  any  claim 
or  title  to  any  part  of  the  lot  lying  between 
the  canal  and  the  river,  and  his  heirs  and 
devisees  have  made  no  such  claim. 

It  is  averred  that  in  1800  John  Stewart 
Walker,  assuming  that  the  canal  condouina- 
tlon  through  the  Miller  lot  was  100  foet  In 
widtli,  and  finding  that  a  considerable  parcel 
of  land  lay  between  that  limit  and  what  was 
then  low-water  mark  of  James  river,— the 


greater  part  of  said  lot  having  come  Into 
existence  by  deposits  made  upon  it,  and  by 
natural  accretions  to  the  original  lot  con- 
demned.—attempted  to  acquire  title  to  it  up- 
on the  theory  that  It  was  a  part  of  the  es- 
tate of  Samuel  Miller,  which  passed  under 
his  will  to  the  Miller  Manual  Labor  School, 
of  Albemarle. 

On  the  23d  of  November,  1896,  Walker 
entered  Into  a  contract  witii  the  school  in 
which  It  agreed  to  sell  him  this  land,  with 
special  warranty  of  title,  for  the  sum  of 
$50,  upon  condition  that  he  should  institute 
at  bis  own  expense  proceedings  In  the  cir- 
cuit court  for  the  city  of  Richmond,  and  that 
the  said  conrt  should  order  and  decree: 

First,  that  the  land  is  part  and  parcel 
of  the  real  estate  of  which  Samuel  Miller 
died  seised  and  possessed; 

Secondly,  that  if  the  said  property  l>e 
found  to  have  been  part  and  parcel  of  the 
real  estate  of  which  Samuel  Miller  died 
seised  and  possessed,  whether  he  made  any 
particular  devise  of  the  same  in  bis  will; 
and. 

Thirdly,  whether  his  heirs,  devisees,  or 
executors  have  disposed  of  said  property 
since  his  death,  or  created  any  lien  thereon. 

The  land  for  which  Walker  thus  contract- 
ed fronts  on  the  river  561  feet,  with  an 
average  width  of  about  147  feet,  as  stated 
in  the  bill. 

On  the  11th  of  December,  1886,  WalkM 
instituted  a  suit  in  the  circuit  court  of  Rich- 
mond city  against  the  Miller  Manual  Labor 
School,  as  sole  defendant,  in  which  he  sets 
out  bis  contract  with  the  school,  and  asks 
the  comrt  to  enter  a  decree  in  conformity 
thereto.  On  the  same  day  a  decree  was  en- 
tered referring  the  cause  to  a  special  com- 
missioner, who  was  directed  to  make  In- 
quiry as  to  the  conditions  in  the  contract 
above  set  forth;  and  on  the  ICth  of  Decem- 
ber, 1896,  the  commissioner  returned  his 
report,  answering  affirmatively  the  three  in- 
quiries submitted  to  him.  It  Is  averred  that 
no  evidence  was  taken  by  the  commissioner, 
and  none  was  returned  with  his  report, 
which  adopted  the  recitals  in  the  bill.  The 
report  makes  no  reference  to  the  fact  that 
any  part  of  the  John  Miller  lot  bad  been 
condemned  and  appropriated  by  the  canal 
company,  but  the  rights  of  the  said  company 
are  altogether  ignored.  Upon  the  filing  of 
the  report,  a  decree  was  entered  confirm- 
ing the  same;  and  five  days  after  the  in- 
stitution of  the  suit  a  deed,  with  special 
warranty  of  title,  was  executed  by  the  Mil- 
ler Manual  Labor  School,  conveying  the 
property  in  the  proceedings  mentioned  to  the 
complainant,  John  Stewart  Walker. 

It  appears  tliat  the  Chesapeake  &  Ohio 
Railway  Company  had  no  knowledge  of  this 
litigation.  The  record  In  the  suit  broufrlit 
by  Walker  is  made  an  exhibit  with  the  bill 
In  this  case. 

On  the  20th  of  AprU,  1897,  Walker  con- 
veyed an  undivided  half  interest  in  the 
lot  to  Alfred  B.  Percy,  the  attorney  who  rei>- 
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Tesented  him  In  tbose  proceedings;  and  on 
the  23d  of  November,  1898,  Walker  and 
Percy  conveyed  the  whole  of  the  lot,  for  the 
<;ousideratlon  of  ^1,500  cash,  to  the  Indus- 
trial Building  Company;  and  that  company, 
with  Hughes  and  Barbour,  doing  business 
AS  the  Hughes  Buggy  Company,  on  May  15, 
1899,  conveyed  to  the  Norfolk  &  Western 
Railway  Company,  by  deed,  which  was  duly 
recorded,  a  right  of  way  30  feet  wide  next 
to  the  river,  extending  through  the  lot  lo 
■controversy. 

The  bill  avers  that  neither  Walker  nor 
Any  of  his  alienees  have  taken  possession 
•of  any  part  of  the  ground  in  dispute,  except 
A  space  50  by  200  feet,  which  is  in  the  pos- 
session of  the  Hughes  Buggy  Company,  but 
that  the  Norfolk  &  Western  Kaliway  Com- 
pany is  seeking  by  an  action  of  unlawful 
■detainer  to  acquire  irassesslon  of  the  right 
■of  way  which  was  conveyed  to  it.  It  Is 
claimed  in  the  bill  that  the  Miller  School 
bad  no  right  or  title  to  the  land  which  it 
■attempted  to  convey;  that  its  deed  to  Wal- 
ker, or  those  claiming  under  him.  Is  inef- 
fectual to  vest  title,  but  that  it  constitutes 
a  cloud  upon  the  title  of  the  plaintiff.  The 
prayer  of  the  bill  is  that  the  deeds  from  the 
Miller  School  to  Walker,  from  Walker  to 
Percy,  Walker  and  Percy  to  the  Industrial 
Building  Company,  and  from  the  Building 
Company  and  the  Hughes  Buggy  Company 
to  the  Norfolk  &  Western  Railway  Com- 
pany, be  set  aside  and  annulled;  no  relief, 
however,  being  asked  as  against  the  Hughes 
Buggy  Company  In  this  proceeding. 

The  bill  filed  by  Walker  In  the  circuit 
•court  for  the  city  of  Bichmond  sets  out  the 
title  of  the  Miller  School,  l)eglnning  with  the 
■conveyance  by  Lynch  and  wife,  of  January, 
1824,  and  ending  with  the  will  of  Samuel 
Miller.  It  avers  that  in  1840  the  James 
Biver  &  Kanawha  Canal  Company  condemn- 
•ed  a  strip  of  land  100  feet  wide  through  the 
Miller  lot;  that  on  the  1st  of  November, 
1849,  Miller  conveyed  another  strip  100  feet 
wide  through  this  property,  between  the 
■canal  and  Lynch  street,  to  the  Virginia  & 
Tennessee  Railroad  Company,  thus  leaving, 
■as  the  bill  alleges,  a  strip  of  from  20  to  100 
feet  In  width  between  the  canal  and  James 
river;  and  then  follow  the  proceedings  in 
the  circuit  court  for  the  city  of  Richmond, 
which  have  already  been  sufficiently  set 
forth. 

The  answer  of  the  Norfolk  &  Western 
Railway  Company  states  at  length  the  sev- 
eral grounds  of  defeuse  to  the  complain- 
ant's bill.  It  denies  that  the  canal  company 
acquired  title  to  all  of  the  land  between  its 
southern  limit  and  low-water  mark  on  James 
river,  or  that  it  ever  claimed  or  asserted 
title  beyond  the  limits  of  100  feet  in  width 
through  the  premises  in  question.  The  an- 
swer states  that  the  Lynchburg  Industrial 
Company  acquired  title  to  this  property  with 
a  view  of  locating  upon  it  industries  wlik-h 
would  be  beneficial  to  the  city  of  LynchburK, 
and  to  that  end  agreed  to  construct  a  build- 


ing for  the  Hughes  Buggy  Company,  giving 
It  a  lease  for  five  years,  with  the  privilege 
of  purchasing  at  the  end  of  that  period; 
that  the  Industrial  Building  Company  erect- 
ed the  builfling  upon  the  property  at  a  cost 
of  about  $7,000;  and  that,  with  the  consent 
of  the  buggy  company  the  Chesapeake  & 
Ohio  Railway  Company  put  down  a  siding 
in  front  of  this  building,  and  deceitfully  and 
surreptitiously  placed  a  siding  behind  the 
building  between  the  lot  of  the  buggy  com- 
pany and  James  river.  It  is  charged  that, 
before  the  building  designed  for  the  use  of 
the  buggy  company  was  commenced,  that 
the  Chesapeake  &  Ohio  Railway  Company 
was  fully  Informed  of  the  claim  which  the 
Industrial  company  asserts  to  the  premises 
in  dispute;  that  it  was  shown  a  plat  of  the 
property,  and  was  consulted  by  the  agents 
of  the  Industrial  company  in  regard  to  the 
place  at  which  the  building  was  to  be  erect- 
ed, and,  with  full  knowledge  of  all  its 
rights  In  the  premises  and  those  of  the  In- 
dustrial company,  it  remained  silent  with  re- 
spect to  any  adverse  claim,  and  permitted 
the  building  company  to  purchase  the  prem- 
ises and  make  the  improvements  which  have 
been  described. 

The  answer  alleges  that  Walker  and  Percy, 
before  contracting  with  the  Miller  School, 
made  exhaustive  research  for  information 
which  would  throw  light  upon  the  title  in 
dispute,  that  nowhere  could  they  find  any 
trace  of  the  complainant's  right  with  re- 
spect to  it,  and  that  the  proceedings  in  the 
circuit  court  for  the  city  of  Richmond  were 
conducted  with  the  utmost  good  faith. 

It  is  charged  that  the  industrial  company, 
before  making  purchase,  caused  the  title  to 
be  investigated  by  a  law  firm  in  the  city  of 
Lynchburg,  who  were  their  regular  counsel, 
and  that  they  reported  that  the  title  was  in 
Walker  and  Percy,  free  from  all  adverse 
claim  upon  the  part  of  any  other  person 
whatsoever.  It  is  charged  that  the  building 
company  acquired  this  property  without  ac- 
tual or  constructive  notice  of  any  right  upon 
the  part  of  the  complainant;  that  it  acted  in 
good  faitli,  openly,  and  above  board.  The 
answer  denies  that  the  canal  company  by 
condemnation  acquired,  or  was  capable  of 
acquiring,  a  title  which  would  attract  unto 
Itself  deposits  or  accretions,  but,  on  the  con- 
trary. It  is  alleged  that  such  accretions  be- 
longed to,  and  were  the  property  of,  John 
Miller  and  his  devisees. 

Upon  the  issues  thus  made  by  the  plead- 
ings, depositions  were  taken,  the  cause  was 
submitted  to  the  circuit  court  for  decision, 
and  it  entered  a  decree  in  favor  of  the  ap- 
pellees; and  the  Chesapeake  &  Ohio  Railway 
Company  obtained  an  appeal  from  one  of  the 
Judges  of  this  court 

Our  first  inquiry  shall  be  as  to  the  nature 
of  the  title  acquired  by  the  canal  company 
by  virtue  of  the  condemnation  proceedings 
in  the  circuit  court  of  Campbell  county; 
and.  in  order  to  do  so,  we  shall  be  conipeiled 
to  examiue  the  acts  by  which  the  Jumea 
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River  &  Kana-wha  Company  was  Incorporat- 
ed. In  making  that  InveBtlgatlon  -we  shall 
not  be  unmindful  of  the  rule  of  strict  con- 
struction which  applies  to  such  cases:  "All 
grants  of  power  by  the  government  are  to 
be  strictly  construed,  and  this  Is  especially 
true  with  respect  to  the  power  of  eminent 
domain,  which  Is  more  harsh  and  peremp- 
tory Id  Its  exercise  and  operation'  than  any 
other."  Lewis,  Em.  Dom.  (2d  Ed.)  {  254. 
To  construe  such  an  act  liberally  would  be 
sinning  against  the  rights  of  property.  Bin- 
ney's  Case,  2  Bland,  99.  But  such  a  con- 
struction must  necessarily  be  given  as  will, 
if  possible,  give  effect  to  all  its  words,  and 
to  the  chief  and  manifest  purpose  for  which 
it  was  passed. 

The  object  for  which  the  company  was 
incorporated  was  to  connect  tide  water  of 
James  river  with  the  navigable  waters  of 
the  Ohio  river;  and  this  was  to  be  done  ei- 
ther by  the  construction  of  a  canal  between 
those  points  for  the  entire  distance,  or,  to 
the  extent  to  which  It  might  prove  imprac- 
ticable to  do  so,  the  interval  between  the 
terminus  of  the  canal  upon  the  east  of  the 
Alleghanles  and  that  upon  the  west  side  of 
that  great  obstacle  was  to  be  occupied  by  a 
railroad  so  as  to  malce  a  commodious  and 
permanent  line  for  the  movement  of  com- 
merce between  the  E^st  and  the  West. 

The  act  of  1831-32  provides  for  the  ap- 
pointment of.  assessors  in  each  county  where 
it  was  necessary  to  condemn  land  for  the 
purposes  of  the  company,  and  the  power  of 
condemnation  was  limited  to  100  feet  In 
breadth:  but  by  an  act  of  March  19,  1836 
(Sess.  Acts  1835-36,  p.  8i),  the  company  was 
authorized  to  acquire  by  purchase  or  con- 
demnation along  its  line,  when  It  was  found 
necessary  to  do  so,  more  than  100  feet,  "pro- 
vided that  snch  additional  quantity  of  land 
shall  not  exceed  one  hundred  feet  in  width, 
and  so  much  more  of  the  sunken  grounds 
and  narrow  ravines  on  the  opposite  side  to 
the  tow-path,  as  the  water  to  the  canal  may 
actually  overflow";  and,  for  the  purpose 
of  assessing  damages  on  land  condemned 
for  its  uses,  the  board  of  public  works  was 
directed  to  appoint  five  persons,  any  three 
or  more  of  whom  might  act  to  constitxite 
a  board  for  the  assessment  of  damages 
throughout  the  whole  line  of  improvement. 
They  were  empowered,  when  directed  to  do 
so  by  the  company,  to  assemble  on  the  land 
proposed  to  be  condemned,  view  the  same, 
hear  evidence  offered  by  either  party,  ascer- 
tain the  damages  Incurred,  and  make  a  re- 
port of  their  proceedings  in  form  prescribed 
by  the  act.  This  report  they  were  required 
to  return  to  the  circuit  court  of  the  county 
In  which  the  land,  or  the  greater  part  there- 
of, was  situated;  and,  unless  good  cause  was 
shown  against  It,  It  was  to  be  confirmed 
by  the  court  and  promptly  recorded.  ITpon 
the  confirmation  of  the  report,  the  payment 
or  tender  to  the  proprietor  of  the  damages 
so  assessed,  or  the  payment  of  damages  Into 
court,    "the   land   viewed   and   assessed    aa 


aforesaid  shall  be  vested  in  the  James  River 
and  Kanawha  Company  in  the  same  man- 
ner as  if  the  proprietor  had  sold  and  con- 
veyed it  to  It" 

By  section  22,  Acts  1831-32,  p.  78,  which 
was  not  amended  by  the  act  of  1835-36,  after 
setting  forth  the  object  for  which  the  char- 
ter was  granted,  and  the  duties  with  which 
it  was  charged,  to  wit,  the  construction  of 
a  great  and  permanent  highway,  to  which 
we  have  already  adverted,  and  referring  to 
the  choice  of  means  by  which  this  object 
was  to  be  accomplished,  the  section  con- 
tinues: "And  whether  they  elect  one  or  an- 
other of  these  plans  of  Improvement,  that 
which  they  elect  shall  be  executed  In  a  snb- 
stantlal,  durable  and  workmanlike  manner; 
their  Improvements  shall  be  kept  permanent- 
ly in  good  repair,  tree  and  fit  for  public 
use,  according  to  the  provisions  of  this  act; 
and  the  works  which  they 'shall  construct, 
and  the  property  which  they  shall  acquire 
by  purchase  or  condemnation  under  the  au- 
thority of  this  law  shall  be  vested  in  them 
and  their  successors  forever,  for  their  own 
use  and  benefit,  exempt  from  all  public  tax- 
es, burdens  or  charges,  other  than  those 
which  may  be  imposed  or  authorized  by  this 
act." 

By  the  second  section  of  the  act  of  ISS-V 
36  the  company  was  authorized  to  purchase 
from  the  proprietors  "such  small  parcels 
of  land  as  being  cut  off  from  the  main  body 
of  the  tract  and  lying  between  the  canal  and 
the  river  would  be  Inconvenient  for  tlie 
proprietor  to  hold,  and  burdensome  for  the 
company  to  connect  by  bridges  with  the  oth- 
er lands  of  the  proprietor,  and  such  other 
small  parcels  of  land  lying  convenient  to 
I  the  company's  line  of  Improvement  and  con- 
I  talnlng  quarries  of  stone  or  marble,  water- 
I  proof  lime,  coal  or  other  minerals,  which 
would  be  useful  to  the  company  in  construct- 
ing and  repairing  their  works,  and  In  carry- 
ing on  their  appropriate  business:  provided, 
that  no  one  parcel  of  land  so  to  be  purchased 
shall  exceed  one  hundred  acres,  and  that 
the  whole  together  shall  not  exceed  two  thou- 
sand acres." 

Reliance  Is  placed  by  appellees  upon  a 
statement  which  frequently  recurs  In  both 
of  the  acts  referred  to,  and  notably  In  the 
form  of  oath  which  the  assessors  were  re- 
quired to  take,  and  In  the  report  which  they 
were  required  to  make,— that  the  lands  to  be 
condemned  and  the  damages  to  be  assessed 
"were  for  the  use  of  the  company";  the 
word  "use"  being  relied  upon  as  llmitinf: 
the  Interest  acquired  to  an  easement  or  right 
of  way. 

When  we  consider  the  act  as  a  whole,— 
that  the  company  was  authorized  to  pur- 
chase without  any  limitation,  express  or  im- 
plied, upon  the  Interest  thus  to  be  acquired: 
when  we  find  it  stated  more  than  once  in 
the  act  that  the  land  condemned  shall  l>e, 
upon  the  payment  Of  the  purchase  money, 
"vested  In  the  James  River  and  Kanawha 
Company  as  it  the  proprietor  had  sold  and 
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conveyed  it  to  them";  when  we  consider 
the  vast  magnitude  of  the  work  to  b«  con- 
structed, the  enormous  outlay  which  was 
contemplated,  and  the  enduring  character  ol 
the  improTement,— we  cannot  doubt.  In  the 
absence  of  all  express  restriction  In  the 
acts  of  Incorporation,  that  the  legislature  in- 
tended to,  and  did,  confer  upon  the  James 
River  &  Kanawha  Company  power  to  ac- 
quire by  condemnation  or  purchase  the  fee- 
simple  interest  in  the  lands  to  be  occupied 
by  Its  works. 

The  quality  of  estate  taken  by  the  canal 
company  has  never  been  iwssed  upon  direct- 
ly by  this  court;  but  in  James  River  &  Kan- 
awha Co.  V.  Turner,  9  Leigh,  813,  in  which 
land  was  condemned  for  the  use  of  the 
canal  company,  the  decree  of  the  circuit 
court  redtM  that  upon  the  payment  of  the 
damages  in  the  report  assessed,  the  land 
therein  described  should  be  vested  in  the 
company  in  fee  simple.  To  this  decree  the 
landowner  made  no  objection,  but  an  appeal 
was  taken  by  the  canal  company,  and  the 
decree  of  the  circuit  court  was  afltemed. 
It  Is  true  that  the  point  before  us  was  not 
considered;  but  the  case  being  here.  It  is 
reasonable  to  suppose  that  so  able  and  astute 
a  lawyer  as  Mr.  Stanard,  who  represented 
the  appellee,  would  have  asked  the  court 
to  crarect  any  error  to  the  prejudice  of  his 
client  and,  if  of  opinion  that  only  an  ease- 
ment could  be  condemned  for  the  use  of 
die  canal  company,  he  would  have  seen  to 
It  that  no  more  than  an  easement  was  taken. 

The  direct  question  was  before  the  circuit 
com-t  tor  the  city  of  Richmond  In  the  case 
of  Terrell  &  Bocock  v.  Richmond  &  Allegh- 
any R.  Co.,  predecessor  In  title  to  appellant. 
The  case  involved  property  of  great  value. 
The  bill  was  filed  by  Kean  &  Kean,  of  the 
Lynchburg  bar,  and  the  circuit  court  held 
that  the  defendant  company  had  a  fee-simple 
title  to  the  land  in  dispute.  TblB  case  was 
decided  by  a  circuit  Judge  of  great  exi>erience 
and  learning,  and  his  decree,  though  dispos- 
ing of  large  property  rights,  was  never  ap- 
|>ealed  from. 

The  line  of  the  canal  company  extends 
from  tide  water  at  Richmond  nearly  to  the 
western  border  of  the  state,  and  yet  as 
far  as  we  are  Infcurmed,  except  in  the  in- 
stances to  which  we  have  referred,  the  fee- 
simple  title  of  the  canal  company  and  its 
successors  has  never  been  called  in  ques- 
tion. 

Having  reached  the  conclusion  that  the 
canal  company  took  a  fee  simple  to  the 
property  condemned,  we  believe  that  It  is 
pet  disputed  that  the  appellant  is  the  law- 
ful successor  to  its  title,  and  vested  with 
whatever  rights  it  could  transmit 
.  The  controversy  in  this  case  is  with  re- 
spect to  a  parcel  of  land  lying  between  the 
northern  boundary  of  the  lot  as  originally 
condemned  and  the  present  water  line  of 
names  river.  The  land  thus  situated  has 
Jbeen  formed  in  port  by  gradual  deposits  and 


accretions  made  by  the  river,  bat  in  large 
measure  by  cinders  and  slag  which  were 
dumped  upon  it. 

Some  time  after  1886  the  manager  of  the 
Lynchburg  Iron  Company  was  informed  by 
an  officer  of  the  Norfolk  &  Western  Railway 
Company  that  it  must  discontinue  diunping 
Its  cinders  where  it  had  been  theretofore 
accustomed  to  deposit  them,  because  it  di- 
verted the  current  of  the  river  in  a  manner 
injurious  to  the  railroad.  Thereupon  the 
furnace  company  asked  and  obtained  per- 
mission from  the  Richmond  &  Alleghany 
Railroad  Company  to  use  Its  water  front 
as  a  dumping  ground.  This  process  was 
continued  for  several  years,  and  resulted  In 
elevating  the  shore,  and  forming  quite  an 
area  of  bard,  dry  land,  the  title  to  which  is 
the  subject  of  this  controversy. 

We  shall  next  inquire  as  to  the  northern 
boundary  of  the  land  condemned,  so  as  to 
determine  whether  or  not  it  extended  to  low- 
water  mark  on  the  James  river,  so  as  to 
make  the  railroad  company  a  riparian  pro- 
prietor. 

The  land  acquired  by  John  Miller  bad  for 
Its  southern  boundary  Lynch  street  The 
line  upon  the  west  as  shown  by  the  deed, 
runs  from  Lynch  street  in  a  northerly  di- 
rection S30  feet  to  low-water  mark  on  James 
river.  The  eastern  boundary  commences  at 
Lynch  street  and  runs  in  a  northerly  direc- 
tion S63  feet  to  the  river.  Kennedy's  sur- 
vey, which  accompanies  the  report  of  the 
assessors,  gives  the  width  of  the  land  con- 
demned as  132  feet  upon  the  western  and 
172!  feet  upon  Its  eastern  boundary.  After 
the  condemnation,  Miller  sold  to  the  Vir- 
ginia &  Tennessee  Railroad  Company  a  par- 
cel of  land  extending  through  his  lot  east 
and  west  and  100  feet  wide  from  north  to 
south,  and  by  subsequent  deeds  disposed  of 
the  rest  of  his  real  estate  lying  between 
the  southern  boundary  of  that  conveyed  to 
the  Virginia  &  Tennessee  Railroad  Company 
and  Lynch  street.  The  last  parcel  conveyed 
by  Samuel  Miller  was  132  feet  on  Its  west- 
em  boundaiy,  and  74  feet  on  its  eastern 
boundary.  It  will  be  recalled  that  upon  the 
west  the  line  from  Lynch  street  to  James 
river  was  330  feet  Thare  was  condemned 
for  the  canal  company,  as  shown  by  the 
Kennedy  survey,  132  feet  There  was  con- 
veyed to  the  Tennessee  road  100  feet;  and 
there  remained  132  feet;  making  an  aggre- 
gate of  364.  As  330  feet  reached  low-water 
mark,  364  feet  overstepped  that  limit  by  34 
feet  Upon  the  eastern  boundary  the  con- 
demnation was  172  feet  There  was  sold 
to  the  Tennessee  road  100  feet;  the  eastern 
boundary  of  the  last  lot  conveyed  was  74 
feet;  making  an  aggregate  of  346  feet  This 
line  of  the  lot  as  originally  conveyed  to 
MUler,  was  22  poles,  or  363  feet  so  the  line 
of  condemnation  upon  the  east  appears  not 
to  have  reached  low-water  mark  by  17  feet. 
But  low-water  mark  Is  a  variable,  and  not 
a  fixed  and  ascertained,  positioo. 
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Two  witnesses  for  the  plaintiff,  both  of 
whom  are  englnens  and  surveyors  of  large 
experience,  applying  the  Kennedy  survey 
to  the  land  In  question,  testified  that  the 
condemnation  In  1836  must  have  reached 
low-water  mark.  A  civil  engineer,  equally 
competent,  no  doubt,  called  on  behalf  of  ap- 
pellee, testifies  "that  the  area  of  the  Ken- 
nedy survey  apparently  covers  everything 
from  the  south  of  the  canal  to  the  river, 
or  nearly  to  the  river,  and  includes  one  acre, 
three  rods^  and  twenty-three  poles." 

Considering  these  deeds  and  this  testi- 
mony, we  have  reached  the  conclusion  that 
the  original  condemnation  extended  to  low- 
water  line.  It  is  altogether  improbable  that 
the  small  triangle,  which  Is  all  that  could 
by  possibility  have  Interposed  at  the  lower 
extremity  between  the  line  of  condemnation 
and  the  river,  should  have  been  excepted 
from  the  operation  of  the  condemnation 
proceedings.  During  60  years  no  claim  has 
been  asserted  by  the  Millers  or  any  other 
person  to  any  part  of  It,  but,  so  far  as  this 
record  discloses,  it  has  remained  during  that 
period  in  the  undisturbed  possession  of  the 
canal  company  and  its  successors  In  title. 

The  appellant  being,  then,  a  fee-simple 
riparian  proprietor,  was  It  entitled,  jure  al- 
luvlonis,  to  the  accretions  upon  the  river 
shore? 

"Land  formed  by  alluvion,  or  the  gradual 
and  Imperceptible  accretion  from  the  water, 
and  land  gained  by  reliction,  or  the  gradual 
and  imperceptible  recession  of  the  water, 
belong  to  the  owner  of  the  ccmtlgnous  land 
to  which  the  addition  is  made.  There  is  no 
distinction  In  this  respect  between  soil  gain- 
ed by  accretion  and  that  uncovered  by  re- 
liction. The  change  Is  imperceptible  when 
it  Is  not  discernible  In  Its  progress,  though 
the  fact  that  there  has  been  an  Increase  may 
be  perceptible  year  by  year,  or  at  shorter 
Intervals."    Gould,  Waters  (3d  Ed.)  1 155. 

In  New  Orleans  v.  U.  S.,  10  Pet  662,  9 
L.  Ed.  673,  it  Is  said:  "The  question  is  well 
settled  at  common  law  that  the  person  whose 
land  Is  bounded  by  a  stream  of  water  which 
changes  its  course  gradually,  by  alluvial 
formations^  shall  still  hold  by  the  same 
boundary,  including  the  accumulated  snll. 
No  other  rule  can  be  applied  on  Just  prin- 
ciples. Every  proprietor  whose  land  Is  thus 
bounded  is  subject  to  loss  by  the  same  means 
which  may  add  to  his  territory,  and,  as  he 
is  without  remedy  for  his  loss  In  this  way, 
he  cannot  be  held  accountable  for  his  gain." 

And  In  Banks  v.  Ogden,  2  Wall.  S7,  17  L. 
Ed.  818,  It  Is  said:  "The  rule  governing 
additions  made  to  land  bounded  by  a  river, 
lake,  or  sea  has  been  much  discussed,  and 
variously  settled  by  usage  and  by  positive 
law.  Almost  all  Jurists  and  legislators, 
however,  both  ancient  and  modem,  have 
agreed  that  the  owner  of  the  land  thus 
bounded  is  entitled  to  these  additions.  By 
some  the  rule  has  been  vindicated  on  the 
principle  of  natural  Justice,  that  he  who  sus- 


tains the  burden  of  losses  and  of  repairs 
imposed  by  the  contiguity  of  waters  ought 
to  receive  whatever  benefits  they  may  bring 
by  accretion;  by  others  it  to  derived  from 
the  princl[de  of  public  policy,  that  It  Is  the 
Interest  of  the  community  that  all  land 
should  have  an  owner,  and  most  convenient 
that  insensible  additions  to  the  shore  should 
follow  the  title  to  the  shore  itself." 

In  St  Clair  Co.  v.  Lovingston,  23  Wall. 
46,  23  L.  Ed.  69,  the  court  says:  "In  the 
light  of  the  authorities,  alluvion  may  be  de- 
fined as  an  addition  to  riparian  land,  grad- 
ually and  Imperceptibly  made  by  the  water 
to  which  the  land  Is  contlguoua  *  •  • 
The  test  as  to  what  is  gradual  and  Imper- 
ceptible, In  the  sense  of  the  rule,  is  that, 
though  the  witnesses  may  see  from  time  to 
time  that  progress  has  been  made,  they  could 
not  perceive  it  while  the  process  was  going 
on." 

This  subject  to  elab<«ately  treated,  and  the 
authorities,  English  and  American,  ate  dis- 
cussed, in  JefFeries  v.  Land  Co.,  134  U.  S. 
178,  10  Sup.  Ct  618,  33  L.  Ed.  872,  and 
Municipality  No.  2  ▼.  Orleans  Cotton  Press, 
18  U.  122. 

The  Virginia  cases  are  to  the  same  effect 
In  Norfolk  City  v.  Cooke.  27  Grat  430,  the 
rights  of  a  riparian  inroprietor  are  fully  rec- 
ognized, and  declared  not  to  be  a  mere 
license  or  privilege,  but  property  In  the  soil, 
though  covered  by  water.  See,  also,  Groner 
V.  Foster,  94  Va.  650,  27  S.  B.  493;  Improve- 
ment Co.  ▼.  White,  97  Va.  176,  33  S.  B.  534. 
and  note  to  the  latter  case  in  45  L.  R.  A.  227. 

Appellee  contends  that  whatever  may  be 
the  rights  of  natural  persons  as  riparian 
proprietors,  the  canal  company  could  not 
acquire  or  transmit  a  title  to  a  greater 
parcel  of  land  than  It  was  authorized  by  its 
charter  to  condemn  and  hold. 

No  case  directly  decisive  of  the  point  has 
been  cited.  Reference  was  made  to,  and 
reliance  seems  to  be  placed  upon,  Rnmsey  v. 
Railroad  Co.,  114  N.  Y.  423,  21  N.  B.  1066. 
and  Railroad  Co.  v.  Aldridge,  135  N.  Y.  83. 
32  N.  E.  50,  17  L.  R.  A.  516.  We  shall  not 
discuss  those  cases,  further  than  to  say  that 
the  courts  do  not  profess  to  dispose  of  them 
ux>on  the  common-law  principle,  but  In  obe- 
dience to  the  terms  of  New  York  statute  law. 
Nw  do  we  find  any  support  of  appellee's 
contention  In  the  case  of  Illinois  Cent  R. 
Co.  V.  Illinois,  146  U.  8.  887,  13  Sup.  Ct  110, 
36  L.  Ed.  1018.  That  case  does  not  declare 
any  common-law  limitation  upon  corporate 
capacity  to  acquire  land.  Jure  alluvionis  or 
otherwise,  but  holds  that  under  the  circum- 
stances of  that  case  the  railroad  company 
was  not  entitled  to  the  land  in  controversy. 

There  Is  no  limitation  In  the  charter  of  the 
canal  company  or  of  the  Chesapeake  &  Ohio 
Railway  Company  which  Imposes  upon  them 
any  such  "corporate  limitation"  as  appellee 
relies  upon,  and  we  know  of  no  principle  of 
the  common  law  upon  which  such  IlmltatioD 
could  be  sustained.    We  have  examined  a 
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great  number  of  cases,  and  we  have  nowhere 
seen  it  Intimated  that  a  corporation  upon 
which,  by  Its  charter  or  the  statute  law,  no 
disability  had  been  Imposed,  could  not  ac- 
quire land  by  accretion  where  It  was  a  fee- 
simple  riparian  proprietor. 

The  canal  company  was  by  the  act  of 
1835-36  expressly  authorized,  by  section  2, 
to  purchase  such  small  parcels  of  land  as, 
being  cut  oft  from  the  main  body  of  the  tract 
and  lying  between  the  canal  and  the  river, 
would  be  Inconvenient  for  the  proprietor  to 
hold,  and  burdensome  for  the  company  to 
connect  by  bridges  with  other  lands,  pro- 
vided that  no  one  parcel  so  to  be  purchased 
shall  exceed  100  acres.  The  fee-simple  title 
being  in  the  canal  company,  the  accretions 
to  its  property  would  follow  its  title,  which 
could  not  be  questioned  in  respect  to  its 
inability  to  acquire  or  hold  save  by  the  state. 
This  proposition  has  been  for  long  the  estab- 
lished law  with  us.  Banks  v.  Poltlaux,  8 
Band.  136,  15  Am.  Dec.  706;  Fayette  Land 
Co.  V.  Louisville  &  N.  B.  Co.,  03  Va.  274,  24 
S.  B.  1016. 

"Blparlan  rights  In  a  stream  pertain  to  the 
land  abutting  on  the  stream.  They  pass 
with  the  title  to  the  property,  and  are  the 
same  whether  the  property  is  owned  by  a 
natural  or  an  artificial  person.  The  rights 
are  not  dependent  upon  the  uses  made  of  the 
property,  or  the  purposes  for  which  it  is 
held.  The  fact  that  the  property  is  held  for 
public  use,  therefore,  would  not.  seem  to 
afFect  the  question  of  riparian  rights."  Lew- 
is, Em.  Dom.  i  61b. 

We  conclude  on  this  branch  of  the  case 
that  the  Chesapeake  &  Ohio  Ballway  Com- 
pany is  a  fee-simple  riparian  proprietor, 
clothed  with  capacity  to  take  Jure  alluvionis, 
and  that  the  water  line  upon  James  river, 
no  matter  how  It  shifts,  remains  the  bound- 
ary of  its  property,  and  that.  It  and  those 
under  whom  it  claims  having  acquired  title 
and  possession,  it  attaches  to  all  the  accre- 
tions which  have  been  added  to  it  Jones 
V.  Johnston,  18  How.  150,  15  L.  Ed.  820; 
.Tefferies  v.  Land  Co.,  supra. 

Another  contention  made  on  behalf  of  ap- 
pellees is  that  the  James  River  Sc.  Kanawha 
Company  failed  to  record  its  title  in  the 
county  court,  and  its  rights  are  therefore 
subordinate  to  those  of  the  appellees,  who, 
it  is  alleged,  are  bona  fide  purchasers  for 
value,  and  without  notice,  actual  or  con- 
structive, of  appellant's  claim  to  the  prop- 
erty in  question. 

It  Is  true  that  the  condemnation  proceed- 
ings under  which  the  canal  company  ac- 
quired title  were  not  recorded  in  the  county 
court,  and  for  the  obvious  reason  that  the 
law  required  their  recordation  in  the  cir- 
cuit court 

By  the  amended  act  of  1835-36  It  is  pro- 
vided that  the  proceedings  shall  be  taken  in 
the  circuit  court  of  the  county  In  which  the 
land  to  be  condemned  lies.  To  that  court 
the  assessors  returned  their  report,  which. 


unless  good  cause  be  shown  against  it,  the 
statute  says,  "shall  be  confirmed  by  the 
court  and  recorded  at  the  first  term  to  which 
It  shall  be  returned,  or  as  soon  thereafter 
as  may  be." 

The  law  at  present  with  respect  to  the 
taking  of  property  by  works  of  internal  im- 
provement is  found  in  chapter  46  of  the 
Code.  The  county  and  corporation  courts 
are  given  exclusive  Jurisdiction,  and,  where 
the  mode  prescribed  by  statute  has  been  pur- 
sued, the  fee  simple,  except  in  the  case  of  a 
turnpike  company,  is  vested  in  the  improve- 
ment company.  By  section  1091  it  is  provid- 
ed that  "the  clerk  of  the  court  wherein  there 
is  a  condemnation  of  land  for  the  benefit  of 
a  corporation  shall  make  and  certify  a  copy 
of  so  much  of  the  reports,  orders,  and  pro- 
ceedings in  the  cause  as  shall  show  sncb 
condemnation  *  *  *  to  the  clerk  of  the 
county  or  corporation  in  which  the  land  lies, 
or  to  the  clerk  of  the  chancery  court  of  the 
city  of  Richmond,  if  the  land  lies  within  the 
corporate  limits  of  said  city,  who  shall  re- 
cord the  same  in  his  deed  book  and  index  It 
In  the  name  of  the  person  who  had  the  land 
before,  and  also  In  the  name  of  the  said  cor- 
poration." These  provisions  are  essentially 
different  from  the  proceedings  prescribed  by 
the  charter  of  the  James  River  &  Kanawha 
Company. 

A  part  of  this  contention  may  be  more 
conveniently  treated  under  the  remaining 
proposition  which  the  appellees  consider  con- 
clusive of  the  case  in  their  favor. 

It  is  thus  stated  in  their  brief:  "If  the 
appellant's  title  be  perfect  In  law,  Its  con- 
duct in  reference  thereto  has  been  of  such 
a  nature  that  it  is  estopped  In  good  faith 
fi-om  now  asserting  It,  as  equity  will  not 
permit  one  who  has  by  positive  acts  dis- 
claimed its  title  to  disavow  such  acts,  when 
to  do  so  would  work  a  fraud  on  the  rlghte 
of  those  who  have  been  misled  by  the  posi- 
tion formerly  assumed;  nor  will  It  suffer  , 
one  who  has,  through  negligence,  failed  to 
assert  its  title  when  circumstances  were 
such  as  to  require  positive  action,  to  dispos- 
sess those  who  have  in  consequence  of  such 
negligence  erected  costly  buildings  ux>on  the 
property  Involved." 

It  Is  necessary  to  the  proper  treatment  of 
this  question  to  state  the  facts  bearing  upon 
it  The  first  intimation  that  came  to  the 
Chesapeake  &  Ohio  Railway  Company  that 
WalkM  made  any  claim  to  the  property  In 
dispute  was  by  means  of  a  letter  addressed 
by  him  to  Mr.  Frazier,  at  that  time  chief 
engineer  of  the  road,  with  respect  to  another 
parcel  of  laud,  which  was  accompanied  by 
a  map  upon  which  the  lot  in  controversy 
was  noted  as  the  property  of  Walker.  Fra- 
zier at  once  replied: 

"Referring  to  the  blue  print  sent  me  with 
yours  of  the  18th  Inst,  I  notice  the  tract  of 
land  Just  west  of  Lynchburg  Iron  Works, 
marked  'John  Stewart  Walker.'  This  land 
has  been  in  the  possession  of  this  company 
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and  Its  predecessors  since  the  construction 
of  the  James  Blver  and  Kanawha  Canal. 

"This  for  your  Information. 
"Yours,  truly, 

"[Signed]       H.  Frazler,  Chief  Engineer." 

To  this  letter  Walker  replied  that  he  had 
bought  the  property  "from  the  Miller  Manual 
School,  who  received  It  by  law  from  Samuel 
Miller,  and  my  lawyer  says  my  title  is  per- 
fectly dear." 

This  correspondence.  It  will  be  observed, 
took  place  in  February,  189T.  In  December, 
1996,  Walker,  as  we  have  already  seen,  bad 
filed  a  bill  in  the  circuit  court  for  the  city  of 
Richmond,  asking  the  specific  performance 
of  a  contract  entered  into  between  himself 
and  the  Miller  School  with  respect  to  the 
purchase  of  this  property,  of  date  November 
25,  189a  In  his  bill  be  deduces  tltie  from 
Lynch,  who  conveyed  in  ISSi  to  Drisbell, 
and  from  him  through  successive  alienations 
to  the  Miller  School,  as  the  residuary  devisee 
of  Samuel  Miller.  The  bill  alleges  tbat 
"some  time  about  1840  a  strip  of  land  100 
feet  wide  was  condemned  through  the  above- 
described  property  for  the  James  River  & 
Kanawha  Canal,  and  that  by  deed  of  the  1st 
day  of  November,  184S,  recorded  In  Deed 
Book  S,  p.  412,  funnel  Miller  conveyed  to 
the  Virginia  &  Tennessee  Railroad  Company 
all  the  property  which  lay  between  the  canal 
and  Lynch  street,  thus  leaving  a  strip  of 
ground  from  20  to  100  feet  wide  between 
the  James  River  &  Kanawha  Oanal  and 
James  river." 

It  fully  appears,  therefore,  that  Walker,  In 
making  the  purchase,  acted  upon  his  own 
initiative,  relied  upon  his  own  sources  of  in- 
formation, conducted  bis  own  Investigation, 
and  makes  no  pretense  that  he  was  inflnenced 
by  representation  from  any  quarter  whatso- 
ever. 

By  letter  of  May  2,  1898,  Frazlw  informed 
Mr.  Wickham,  the  general  solicitor  of  the 
.  company,  of  the  claim  made  by  Walker;  and 
Mr.  Wickham,  upon  its  receipt,  requested  the 
local  counsel  of  the  railway  company  at 
Lynchburg  to  Investigate  the  matter.  To 
this  letter  of  May  2d,  Mr.  Blackford  replied, 
under  date  of  May  3d,  stating  the  titie  in 
almost  identical  terms  with  those  employed 
by  Walker  In  his  bill  filed  in  the  circuit  court 
for  the  city  of  Richmond,  and  concludes  as 
follows:  "If  yon  will  give  us  any  additional 
Information,  we  will  look  into  it;  but,  as  it 
stands  now,  we  do  not  see  that  Mr.  Walker 
has  any  property  which  belongs  to  the  Chesa- 
peake &  Ohio  Railway  Company." 

Referring  to  this  letter  in  his  deposition, 
Mr.  Wickham  states  that  Mr.  Blackford  was 
a  member  of  the  firm  which  were  local  coun- 
sel for  the  Chesapeake  &  Ohio  Railway  Com- 
pany in  Lynchburg,— employed  to  attend  to 
such  local  business  as  he  should  send  them. 
"My  understanding  of  their  power  and  au- 
thority as  local  counsel  was  that  they  at- 
tended to  such  business  of  a  legal  nature  and 
rendered  sach  professional  services  as  they 


might  be  called  upon  by  me  to  render  In  pur- 
suance of  a  general  retainer  and  an  agree- 
ment as  to  salary."  As  there  is  no  contra- 
diction of  this  statement  of  the  relations  be- 
tween the  firm  of  which  Mr.  Blackford  wras 
a  member  and  the  Chesapeake  &  Ohio  Rail- 
way Company,  it  must  be  accepted  as  cor- 
rect. Mr.  Wickham  admits  that,  relying  up- 
on  what  he  understood  to  be  independent  In- 
vestigation on  the  part  of  Mr.  Blackford,  his 
letter  impressed  him  with  the  oplnlMi  tbat 
the  Cbesapeake  &  Ohio  Railway  Company 
bad  no  just  claim  to  the  land  in  dispute. 

On  the  2Sd  of  September,  1868,  Percy,  who 
in  the  meantime  had  received  a  deed  for 
one-half  of  this  land  from  Walko-,  united 
with  Walker  in  the  conveyance  of  the  whole 
of  it  to  the  Industrial  Building  Company. 
While  the  negotiation  was  going  on  which 
culminated  in  this  deed,  Mr.  Hughes,  wbo 
was  a  director,  secretary,  and  treasnrw  of 
the  industrial  company,  in  answer  to  tbe 
question,  "What  occurred  at  the  time  the 
purchase  of  the  property  in  controversy  from 
Messrs.  Walker  and  Percy  was  being  con- 
sidered and  consummated,  so  far  as  the  ques- 
tion of  titie  Is  concerned?'  replied  as  fol- 
lows: "The  question  was  raised— I  think  by 
myself— as  to  whether  or  not  the  title  should 
be  examined;  and  the  matter  was  laid  over 
until  the  next  meeting,  at  which  Mr.  Percy 
and  Mr.  Colston  Blackford  attended.  Mr. 
Colston  Blackford  stated  that  the  titie  bad 
been  gone,  over  by  his  father  a  short  time 
previous  to  this  time,  and  that  his  father 
stated  that  he  was  satisfied  that  a  good  titie 
lay  in  Messrs.  Walker  and  Percy;  and  on  bis 
opinion,  and  coupled  with  the  fact  that  we 
had  a  deed  conveying  the  titie  with  general 
warranty,  we  decided  to  accept  this  titie 
without  further  lamination." 

Mr.  Cordon  Payne,  the  iHresident  of  the  In- 
dustrial Building  Company,  testified  to  the 
same  effect:  "The  question  of  titie  was 
brought  up  at  one  of  the  meetings  of  our 
board,  and  we  decided  that  it  was  proper  to 
have  the  titie  to  the  property  examined;  but 
we  were  assured  by  Mr.  Percy,  one  of  the 
owners,  and  from  whom  we  were  buying  the 
property,  that  be  and  Mr.  Walker  bad  had 
the  titie  examined  by  Blackford,  Horsley  & 
Blackford,  and  subsequentiy  Mr.  Percy  got 
Mr.  Colston  Blackford,  of  that  firm,  to  come 
down  to  our  board  meeting,  and  Mr.  Colston 
Blackford  confirmed  what  Mr.  Percy  bad 
said,  and  said  that  the  titie  which  Walker 
and  Percy  had  In  the  ixoperty  was  good. 
And  we  did  not  care  to  look  any  further 
back  than  the  title  to  Walker  and  Percy,  and, 
having  the  assurance  from  Mr.  Blackford 
that  his  firm  had  examined  the  titie  for 
them,  we  did  not  ourselves  have  any  ex- 
amination of  the  titie  made." 

The  conduct  of  certain  officers  of  the 
Chesapeake  &  Ohio  Railway  Company  Is  ro- 
lled upon  as  constituting  an  estoppel  to  the 
assertion  of  a  titie  adverse  to  tbat  of  appel- 
leea 
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Ifr.  Woodson,  who  superintended  the  erec- 
tion of  the  bnQdlns  of  the  Hughes  Buggy 
Company  on  the  property  In  litigation,  states 
that  he  wrote  to  the  Chesapeake  &  Ohio 
Ballway  Oranpany,  Inclosing  them  a  tracing 
of  the  lot  upon  which  the  building  was  to 
be  erected,  and  that  he  understood  that  the 
company  owned  or  held  a  controlling  Interest 
in  the  tnmplke  company,  and  would  have  au- 
thority to  give  permission  to  have  a  siding 
put  upon  its  right  of  way  If  it  desired  to  do 
so.  To  this  letter  he  received  an  answer 
that  it  could  not  be  decided  without  Investi- 
gation, but  that  an  engineer  would  be  sent 
to  look  over  the  situation  and  advise  wheth- 
er or  not  the  request  should  be  granted. 
The  engineer  came,  and  was  seen  by  Mr. 
Woodson.  The  situation  was  examined,  and 
as  a  result  the  permission  asked  was  not 
granted.  This  transaction  is  relied  upon,  we 
presume,  as  tending  to  show  that  the  rail- 
way company  was  informed  of  the  purpose 
to  Improve  the  property  In  question,  and  that 
Its  silence  misled  appellees  to  their  Injury. 

Mr.  Stevens,  referring  In  his  deposition  to 
this  transaction,  says  that  the  only  subject 
brought  to  bis  mind  was  whether  or  not  it 
was  feasible  or  desirable  to  occupy  any  por- 
tion of  the  turnpike  with  a  side  track,  and 
that  he  had  no  thought  whatever  of  the  title 
of  the  railway  company  to  the  property  in 
dispute. 

Mr.  Carlisle,  who  was  sent  by  Mr.  Doyle, 
the  general  superintendent,  to  examine  and 
advise  with  respect  to  encroaching  upon  the 
Lynchburg  turnpike  with  a  side  track,  says 
that  he  reported  against  it  upon  the  ground 
that  it  would  throw  the  turnpike  too  close  to 
the  main  track  of  the  railroad.  He  states 
that  he  knew  that  a  building  for  the  buggy 
company  was  to  be  erected,  and  that  no 
question  of  title  or  ownership  of  the  lot 
upon  which  it  was  proposed  to  place  it  was 
brought  to  his  attention. 

Mr.  Hotcbklss,  general  freight  agent, 
knew  nothing  of  the  claim  of  title  upon  the 
I»art  of  appellees  until  March,  1899,  when 
the  building  of  the  buggy  company  approach- 
ed  completl<ni. 

"The  general  rule  of  equitable  estoppel, 
or,  as  It  is  frequently  called,  'estoppel  in 
pals,'  Is  that  when  one  person,  by  his  state- 
ments, conduct,  action,  behavior,  conceal- 
ment, or  even  silence,  has  induced  another, 
who  has  a  right  to  rely  upon  those  state- 
ments, etc.,  and  who  does  rely  upon  them 
In  good  faith,  to  believe  in  the  existence  of 
the  state  of  facts  with  which  they  are  com- 
patible^ and  act  upon  that  belief,  the  former 
vrlll  not  be  allowed  to  assert  as  against  the 
latter,  the  existence  of  a  different  state  of 
facts  from  that  Indicated  by  bis  statements 
or  conduct.  If  the  latter  has  so  far  changed 
bis  position  that  he  would  be  Injured  there- 
by."   4  Am.  &  Eng.  Dec.  Eq.  p.  258. 

In  order  to  constitute  an  estoppel:  "(1) 
Tba«  must  have  been  a  representation  or 
concealment  of  material  facts.  (2)  The  rep- 
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resentation  or  concealment  must  have  been 
with  knowledge  of  the  true  state  of  facts, 
unless  the  party  making  it  was  bound  to 
know  the  facts,  or  his  Ignorance  of  them 
was  due  to  gross  negligence.  (3)  The  party 
to  whom  It  was  made  must  have  been  Ig- 
norant of  the  truth  of  the  matter  as  to  which 
representation  was  made.  (4)  It  must  have 
been  made  with  the  Intention  that  the  other 
party  should  act  on  It;  but  the  place  and 
Intent  will  be  supplied  by  gross  and  culpable 
negligence  on  the  party  sought  to  be  estop- 
ped. If  the  effect  of  that  negligence  Is  to 
work  a  fraud  on  the  party  setting  up  the 
estoppel.  (5)  The  representation  or  conceal- 
ment must  be  proved  to  have  been  the  In- 
ducement to  the  action  of  the  other  party. 
(6)  The  party  claiming  the  estoppel  must 
have  been  misled  to  his  Injury."  4  Am.  & 
Bug.  Dec.  Eq.  p.  268. 

"It  may  be  stated,  as  a  general  rule,  that 
the  representation  or  concealment  relied  on 
to  sustain  an  estoppel  must  have  been  made 
with  full  knowledge  of  the  facts  by  the 
party  to  be  estopped,  unless  his  Ignorance 
was  the  result  of  gross  negligence  or  other- 
wise involves  gross  culpability,  as  where  he 
Is  consciously  Ignorant  of  the  facts  at  the 
very  time  of  professing  full  knowledge  of 
them. 

"The  rule  has  been  laid  down  unqualified- 
ly that  silence.  In  the  absence  of  knowledge 
of  one's  rights,  will  not  work  an  estoppeL 
Thus  the  omission  to  assert  title  to  land 
against  persons  dealing  with  it  as  their  own, 
in  the  absence  of  knowledge  of  such  title, 
will  not  estop  the  owner  to  set  up  his  claim 
thereto.  On  the  other  hand.  It  has  been  held 
that  positive  acts  tending  to  mislead  one  Ig- 
norant of  the  truth,  which  do  mislead  him 
to  his  Injury,  are  a  good  ground  of  estoppel, 
and  ignorance  of  title  or  right  on  the  part 
of  him  who  Is  estopped  will  not  excuse  his 
act  Thus,  where  an  owner  poaitively  en- 
courages another  to  purchase  land  from  a 
third  person  on  the  faith  that  such  third 
person  Is  the  owner,  Ignorance  of  the  facts 
of  the  case  on  the  part  of  the  true  owner 
will  not  as  a  general  rule,  prevent  the  op- 
eration of  an  estoppel  against  him. 

"It  may  be  stated,  as  a  general  rule,  that 
It  Is  essential  to  the  application  of  the  prin- 
ciple of  equitable  estoppel  that  the  party 
claiming  to  have  been  Influenced  by  the 
conduct  or  declarations  of  another,  to  his 
Injury,  was  himself  not  only  destitute  of 
knowledge  of  the  state  of  the  facts,  but  was 
also  destitute  of  any  convenient  and  available 
means  of  acquiring  such  knowledge,  and 
that  where  the  facts  are  known  to  both 
parties,  or  both  have  the  same  means  of 
ascertaining  the  truth,  there  can  be  no  estop- 
pel." 2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp. 
433,   434. 

These  citations,  which  are  fully  sustained 
by  decided  cases,  sufficiently  present  the  law 
upon  the  general  subject  of  equitable  estop- 
pel,   but    with    respect   to   such    estoppels 


Digitized  by 


Google 


642 


40  SOUTHEASTERN  REPORTBB. 


(Va 


when  api^Ied  to  tbe  legal  title  to  land,  'It 
must  appear  that  the  party  making  hia  ad- 
mission by  his  declaration  or  conduct  was 
apprised  of  the  tme  state  of  hia  own  title; 
(2)  that  he  made  the  admission  with  the 
express  intention  to  deceive,  or  with  such 
careless  or  culpable  negligence  as  to  amount 
to  constructlTe  fraud;  (3)  that  the  other 
party  was  not  only  destitute  of  all  knowl- 
edge of  the  true  state  of  the  title,  but  of  all 
means  of  acquiring  such  knowledge;  (4) 
that  he  relied  directly  upon  such  admission, 
and  win  be  injured  by  allowing  its  truth 
to  be  disproved."    2  Pom.  Eq.  Jur.  (  806. 

"It  is  a  purely  equitable  doctrine,  settled 
long  before  the  modem  rules  of  equitable 
estoppel  by  conduct.  It  is  confined  to  estates 
In  land.  The  general  rule  is  that.  If  a  person 
Interested  in  an  estate  knowingly  misleads 
another  into  dealing  with  the  estate  as  if  he 
were  not  interested,  he  will  be  postponed 
to  the  party  misled,  and  compelled  to  make 
blB  representation  specifically  good.  It  ap- 
plies to  one  who  denies  his  own  title  or  In- 
cumbrance when  inquired  of  by  another  who 
Is  about  to  purchase  the  land  or  to  loan 
money  upon  its  security,  to  one  who  know- 
ingly suffers  another  to  deal  with  the  land 
as  though  it  were  his  own,  to  one  who 
knowingly  suffers  another  to  expend  money 
in  Improvements  without  giving  notice  of  his 
own  claim,  and  the  like.  This  equity,  be- 
ing merely  an  Instance  of  fraud,  requires 
Intentional  deceit,  or  at  least  that  gross  neg- 
ligence which  is  evidence  of  an  intent  to  de- 
ceive. In  the  language  of  a  most  recent 
decision,  to  preclude  the  owner  of  land  from 
asserting  his  legal  title  or  Interest  under  such 
drcamstance,  there  must  be  shown  either 
actual  fraud,  or  fault  of  negligence  equiva- 
lent to  fraud,  on  his  part,  in  concealing  bis 
title,  or  that  he  was  silent  when  the  circum- 
stances would  impel  an  honest  man  to  speak, 
or  snch  actual  intervention  on  his  part  so  as 
to  r«ider  It  just  that,  as  between  him  and 
the  party  acting  upon  his  suggestion,  he 
should  bear  the  loss.  •  •  •  While  the 
owner  of  land  may  by  his  acts  in  pals  pre- 
clude himself  from  asserting  his  legal  title. 
It  Is  obvious  that  the  doctrine  should  be  care- 
fully and  sparingly  applied,  and  only  on  the 
disclosure  of  clear  and  satisfactory  grounds 
of  Justice  and  equity.  It  is  opposed  to  the 
letter  of  the  statute  of  frauds,  and  It  would 
greatly  tend  to  the  Insecurity  of  titles  if  they 
were  allowed  to  be  affected  by  parol  evi- 
dence of  light  or  doubtful  character."  2 
Pom.  Eq.  Jur.  (2d  Ed.)  {  807. 

There  are  many  instances  In  equity  Juris- 
prudence of  the  application  of  the  doctrine 
to  conduct  upon  the  party  to  be  estopped 
which  does  not  amount  to  an  actual  fraud, 
or  to  such  gross  disregard  of  the  rights  of 
others  as  courts  consider  its  equivalent  If 
his  conduct  has  been  unconscientious  or  In- 
equitable,  though  there  has  been  no  willful 
deception,  a  court  of  equity  would,  In  a  large 
variety  of  instances,  forbid  him   to  assert 


a  right,  to  the  injury  of  another.  Inconsistent 
with  his  conduct    2  Pom.  Eq.  Jur.  SS  801  to      \ 
815,  Inclusive,  and  note  to  section  806. 

But  with  respect  to  the  estoppel  under  con- 
sideration, which  affects  the  title  to  real 
estate,  there  must  be  the  express  intention 
to  deceive,  or  such  careless  and  culpable 
negligence  as  amounts  to  constructive  fraud. 

As  was  said  by  Field,  O.  J.,  in  Boggs  v. 
Mining  Co.,  14  Oal.  367: 

"It  IS  undoubtedly  tme  that  a  party  will 
In  many  Instances  be  concluded  by  his  dec- 
larations or  conduct  which  have  influenced 
the  conduct  of  another  to  his  Injury.  Tbe 
party  is  said.  In  such  cases,  to  be  estopped 
from  denying  the  truth  of  his  admissions. 
But  to  the  application  of  this  principle  with 
respect  to  the  title  of  property.  It  must  ap- 
pear—First that  the  party  making  tbe  ad- 
mission by  his  declarations  or  conduct  was 
apprised  of  the  true  state  of  his  own  title; 
second,  that  he  made  the  admission  with  tbe 
express  intention  to  deceive,  or  with  such 
careless  and  culitable  negligence  as  to 
amount  to  constructive  fraud;  third,  that 
the  other  party  was  not  only  destitute  of  ai) 
knowledge  of  the  true  state  of  the  title,  but 
of  the  means  of  acquiring  such  knowledge; 
and,  fourth,  that  he  relied  directly  upon  such 
admission,  and  will  be  injured  by  allowing 
its  truth  to  be  disproved. 

"These  qualifications  in  the  application 
of  the  doctrine  will  be  found  fully  anstalned 
by  the  authorities.  There  must  be  some  de- 
gree of  torpitnde  In  the  conduct  of  a  party 
before  a  court  of  equity  will  estop  him  from 
the  assertion  of  his  title,  tbe  effect  of  the 
estoppel  being  to  forfeit  his  property  and 
transfer  its  enjoyment  to  another:  'In  all 
this  class  of  cases,'  says  Story,  speaking  of 
equitable  estoppels,  'the  doctrine  proceeds 
upon  the  ground  of  constructive  fraud,  or  of 
gross  negligence,  which,  in  effect  implies 
fraud.  And  therefore,  where  the  circum- 
stances of  the  case  repel  any  such  infer- 
ence, although  there  may  be  some  degree  of 
negligence,  yet  courto  of  equity  will  not 
grant  relief.  It  has  accordingly  been  laid 
down  by  a  very  learned  Judge  that  the  cases 
on  this  snbject  go  to  this  result  only,— that 
there  must  be  positive  fraud,  or  concealment 
or  negligence  so  gross  as  to  amount  to  con- 
structive fraud.'    1  Story,  Eq.  (  391." 

In  Brant  v.  Iron  Co..  83  U.  8.  336,  23  L. 
Ed.  829,   It  Is  said: 

"It  would  seem  that  to  the  enforcement 
of  an  estoppel  of  this  character  with  respect 
to  the  title  of  property,  such  as  will  prevent 
a  party  from  asserting  his  legal  rights,  and 
the  effect  of  which  will  be  to  transfer  tbe 
enjoyment  of  the  property  to  another,  tbe 
Intention  to  deceive  and  mislead,  or  negli- 
gence so  gross  as  to  be  culpable,  should  be 
clearly  established. 

"There  are  undoubtedly  cases  where  a 
party  may  be  concluded  from  asserting  hia 
original  rights  to  property  in  consequence  of 
bis  acts  or  conduct,  in  which  the  presence 
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of  fraud,  actual  or  constructtve,  la  wanting; 
aa,  wbere  one  of  two  Innocent  parties  must 
axdttx  from  the  negligence  of  another,  he 
through  whose  agency  the  negligence  was 
occasioned  will  be  held  to  bear  the  loss, 
and,  where  one  received  the  fruits  of  a 
transaction,  he  Is  not  permitted  to  deny  Its 
validity  whilst  retaining  its  benefits.  But 
such  cases  are  generally  referable  to  other 
principles  than  that  of  equitable  estoppd, 
although  the  same  result  is  produced.  Thus 
the  first  case  here  mentioned  Is  the  afllxing 
of  liability  upon  the  party  who  from  negli- 
gence Indirectly  occasioned  the  injury,  and 
the  second  is  the  application  of  the  doc- 
trine of  ratification  or  election.  Be  this  as 
It  may,  the  general  ground  of  the  applica- 
tion of  the  principle  of  equitable  estoppel  is 
as  we  have  stated. 

"It  Is  also  essential  for  Its  application 
with  respect  to  the  title  of  real  property 
that  the  party  claiming  to  have  been  In- 
fluenced by  the  conduct  or  declarations  of 
another  to  his  Injury  was  himself  not  only 
destitute  of  Itnowledge  of  the  true  state  of 
the  title,  but  also  of  any  convenient  and 
available  means  of  acquiring  such  knowl- 
edge." 

Applying  these  just  prtnciples  to  the  case 
before  us.  It  must  be  apparent  that  it  does 
not  come  under  their  Influence.  A  corpora- 
tion can  be  estopped  from  asserting  title  to 
real  estate  by  the  conduct  of  its  agents  act- 
ing within  the  scope  of  their  authority;  but 
there  is  nothing  in  the  facts  established  in 
this  case  to  show  either  a  fraudulent  Intent 
upon  the  part  of  the  company  or  of  its  of- 
ficers, or  such  willful  disregard  of  the  rights 
of  others  as  is  necessary  to  estop  the  rail- 
road company  from  the  assertion  of  title 
to  real  estate,  even  though  It  were  conceded 
that  the  agents  and  officials  whose  conduct 
is  relied  upon  were  charged  with  such  du- 
ties with  respect  to  the  possession  and  title 
to  the  real  estate  of  the  company  as  would 
bind  It  by  their  acts  and  declarations.  The 
proof  shows  that,  from  the  beginning  to 
the  end,  appellees  acted  independently  of 
any  declaration,  conduct.  Influence,  or  In- 
ducement on  the  part  of  the  company.  Wal- 
ker furnished  to  the  attorney  for  the  rail- 
road company  the  luformatlon  as  to  the  title 
upon  which  the  opinion  was  based,  which 
for  a  time  impaired  the  confidence  of  Its 
general  solicitor  in  the  sufUciency  of  Its 
title.  He  was  misled  by  the  opinion,  based 
upon  his  own  Investigation,  that  the  canal 
company  had  acquired  by  condemnation  a 
strip  of  ground  only  100  feet  in  breadth.  It 
would  appear  that  he  had  not  consulted  or 
considered  the  charter  found  In  the  Acts  of 
1835-36,  by  which  the  company  was  author- 
ized to  acquire  a  sU-ip  200  feet  In  breadth, 
and  which  transferred  the  proceedings  to 
ccmdemn  from  the  county  to  the  circuit 
court.  The  Industrial  company  relied  not 
upon  the  silence,  the  declarations,  or  the 
conduct  of  appellant,  but  upon  the  assur- 


ances given  by  Walker  and  Percy,  and  upon 
their  deed  with  general  warranty;  and  the 
instrument  under  which  the  Norfolk  &  West- 
em  Railway  Company  claims  refutes  its  pre- 
tension to  be  treated  as  an  innocent  pur- 
chaser, and  proves  that  it  anticipated  a  con- 
flict with  respect  to  the  title,  and  assumed 
the  burden  of  its  vindication. 

In  any  aspect  of  the  case.  If  the  charters 
of  the  canal  company  had  been  carefully 
considered,  and  diligent  search  been  made 
among  the  records  of  the  circuit  court  of 
Campbell  county,  every  material  fact  which 
has  since  come  to  light  would  have  been 
brought  to  the  knowledge  of  all  concerned. 

It  would  be,  Indeed,  a  strange  perversion 
of  the  beneficent  principles  which  underlie 
the  doctrine  of  equitable  estoroel  so  to  apply 
them  as  to  forbid  the  app^Uant  to  assert 
Its  title  imder  such  drcumstaoces. 

The  decree  of  the  circuit  court  must  be  re- 
versed, and  this  court  will  enter  an  order 
in  conformity  with  this  opinion. 

Reversed.  ,  ' 

WHITTLB,  J.,  absent 


RICHMOND  RT.  &  ELECTRIC  00.  t. 

WEST. 

(Sofveme  Court  of  Appeals  of  Virginia.    Jan. 

30,  1902.) 

STREET  RAILWAT3-PBRS0NAL  INJURIES-DEC- 
LARATION—PROOF— VARIANCE. 

1.  In  an  action  by  a  passenger  against  a 
street  car  company  for  personal  iojnries,  wher& 
plaintiH  testified  that  the  step  of  the  car  was 
slippery  from  frost  or  ice,  he  coald  not  tell 
whi^,  and  the  motorman  testified  that  there 
might  have  been  some  frost  on  the  step,  but 
he  did  not  think  there  was  an^  ice,  Eiving  as- 
bis  reason  that  the  car  stayed  in  a  shed  over- 
night, an  allegation  that  defendant  negligently 
permitted  the  step  to  remain  covered  with  icer 
was  not  sustained. 

2.  The  complaint  alleged  that  the  motorman 
negligently  permitted  plaintitF,  a  minor,  to  ride 
on  the  footboard  from  the  time  he  first  board- 
ed the  car.  The  testimony  of  both  plaintiff 
and  the  motorman  showed  that  plaintiff  rode 
on  the  front  platform  until  within  a  squara 
of  his  home,  where  it  was  the  motorman's  pur- 
pose to  stop  and  let  him  off,  at  which  point  he 
stepped  down  on  the  footboard  for  the  purpose 
of  leaving  the  car.  Held  a  variance  from  the 
declaration. 

3.  Testimony  that  plaintiff,  while  standing 
on  the  footboard,  lost  his  balance,  because  of 
the  rough  coudition  of  the  track  and  conse- 
quent jolting  of  the  car,  was  inadmissible, 
where  not  averred  In  the  declaration. 

Error  to  cfrcuit  court,  Henrico  county. 

Action  by  cme  West  against  the  Richmond 
Railway  &  Electric  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Hartln  &  Ainslie  and  Christian  &  Chris- 
tian, for  plaintiff  In  error.  Henry  R.  Pol- 
lard and  B.  M.  Long,  for  defendant  In  error. 

WHITTLE,  J.  The  main  question  in  this 
case  lies  within  narrow  limits.    The  action 
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was  brought  to  recover  damages  for  personal 
InJnrleB  alleged  to  have  been  occasioned  tbe 
defendant  In  error,  a  lad  13  years  and  2 
months  of  age,  by  tbe  negligence  of  the 
plaintiff  In  error.  The  Jury  returned  a  ver- 
dict for  the  plaintiff,  which  the  trial  court, 
ou  motion  of  the  defendant,  refused  to  set 
nslde,  and  rendered  Judgment  upon  the  ver- 
dict. That  Judgment  is  now  here  for  review. 
'  The  accident  happened  December  29,  1897, 
at  which  time  the  defendant  company  was 
operating  an  electric  railway  in  the  coimty 
of  Henrico  and  city  of  Hlchmond,  passing 
from  Mulberry  to  Strawberry  street,  and 
thence  Into  the  city  of  Richmond.  Thore 
was  a  passenger  shed  on  Beverly  street,  at 
Its  terminus  near  the  lake  at  the  New  Res- 
ervoir, where  the  cars  were  accustomed  to 
stop.  Plaintiff's  home  was  situated  on  Bev- 
eriy  street,  about  S^  squares  from  the  pas- 
senger shed  referred  to.  On  the  morning  In 
question,  between  6  and  7  o'clock,  jdalntiff 
went  to  Reservoir  Lake  to  ascertain  whether 
the  Ice  was  thick  enough  to  skate  on.  After 
examining  the  Ice,  he  determined  to  return 
to  his  home  for  another  pair  of  shoes,  and, 
accordingly,  boarded  a  car  of  the  defendant, 
then  standing  at  the  passenger  shed,,  and 
about  to  proceed  on  its  trip  towards  Rich- 
mond. It  appeared  that  the  plaintiff  was  In 
the  habit  of  riding  upon  the  defendant's  cars, 
but  had  never  ridden  upon  that  particular 
car.  After  tbe  car  started,  the  plaintiff 
stood,  for  some  distance,  upon  the  front 
platform  by  the  side  of  the  motorman,  and 
when  the  car  was  In  about  a  square  of  his 
home  he  stepped  from  the  platform  down 
upon  the  footboard  of  the  car.  He  had 
ridden  In  this  position  some  2S  or  30  feet, 
when  In  some  way  be  fell  fr(Hn  the  car  and 
was  run  ovo',  receiving  Injuries  which  ne* 
cessltated  the  amputation  of  his  left  leg. 

There  were  four  counts  In  the  declaration. 
The  negligence  charged  In  the  first  and  sec- 
ond counts  was  that,  when  the  car  began  to 
move,  the  employes  of  the  defendant  negll- 
geutiy  permitted  the  plaintiff,  an  Infant  of 
tender  years,  and  without  discretion,  to 
stand  upon  the  step  on  the  right  side  of  the 
front  platform  of  the  car,  without  warning 
him  of  bis  danger,  or  making  any  provision 
for  his  safety;  that  the  company  had  negll- 
gentiy  permitted  the  footboard  or  step  to 
remain  covered  with  Ice,  and  in  a  slippery 
and  dangerous  condition;  that,  while  the  car 
W.1S  being  run  at  Its  highest  rate  of  speed, 
plaintiff  slipped  and  fell  from  tbe  car,  and 
sustained  tbe  injury  complained  of. 

The  allegations  of  the  third  and  fourth 
counts  are  substantially  the  same  as  those 
of  tbe  first  and  second  counts,  except  that 
the  charge  In  relation  to  the  accumulation 
of  Ice  on  the  footboard  Is  omitted. 

There  was  a  failure  to  sustain  the  allega- 
tion that  the  defendant  had  permitted  the 
accumulation  of  Ice  on  the  step  of  the  car. 
The  only  evidence  tending  In  that  direction 
was  the  statement  of  the  plaintiff  that  tbe 


step  was  slippery  from  eltiier  frost  or  Ice,  he 
could  not  tell  which.  The  testimony  of  the 
motorman  was  that  there  might  have  been 
some  frost  on  the  step,  but  he  did  not  think 
there  was  any  ice,  assigning  as  a  reason 
that  the  car  stayed  in  the  shed  oyonlght. 

There  Is  a  substantial  difference  l>etw^een 
the  allegation  that  the  company  negligently 
permitted  the  plaintiff,  being  an  Infant  of 
tender  years,  and  without  discretion  in  the 
premises,  from  the  time  he  flrst  boarded  the 
car  nntil  tbe  accident,  to  ride  <hi  the  step  or 
footboard,  and  the  testimony  of  both  tbe 
plaintiff  and  the  motwman  in  that  regard. 
From  the  evidence  of  both.  It  antpean  that 
the  plaintiff  rode  on  the  front  platform  until 
be  bad  gotten  within  a  square  of  his  home, 
where  It  was  the  purpose  of  the  motorman 
to  stop  the  car  and  let  him  get  off.  Then  It 
was  that  he  stepped  down  on  the  footboard 
for  the  purpose  of  leaving  the  car.  He  rctde 
on  the  platform  until  within  25  or  80  feet  of 
the  place  where  the  accident  occurred.  Tbe 
plaintiff  and  motorman  both  testified  that  be 
had  two  firm  handholds  while  he  was  stand- 
ing on  the  footboard,  and  the  latter  stated 
that  he  had  no  reason,  therefore,  for  sup- 
posing -that  plaintiff  was  not  entlrdy  safe. 

The  declaration  did  not  allege  that  tbe 
car  was  being  run  at  an  unlawful  rate  of 
speed,  and  there  was  a  failure  to  prove  the 
charge  that  it  was  being  run  at  Its  highest 
rate  of  speed,  unless,  indeed,  the  incidental 
remark  of  the  plaintiff,  that  It  was  running 
at  full  speed,  may  be  so  construed.  The  mo- 
torman's  testimony  was  that  it  was  running 
seven  or  eight  miles,  the  usual  and  lawful 
rate  of  speed. 

As  has  been  remarked,  the  plaintiff  was 
13  years  and  2  months  old.  His  testimony 
shows  that  he  was  a  bright  and  Intelligent 
boy;  that  he  resided  on  a  street  over  which 
the  railway  passed,  and  had  been  accus- 
tomed to  ride  on  the  cars;  also  that  he  had 
been  told  by  his  parents  that  It  was  dan- 
gerooiB. 

It  can  hardly  be  predicated  of  such  a  boy 
that  he  was  an  Infant  of  tender  years  and 
witiiout  discretion.  The  fact  that  this  de- 
plorable disaster  befell  him  does  not  per  se, 
sustain  that  theory;  for  It  Is  matter  of  com- 
mon observation  that  mature  and  experi- 
enced men  are,  at  times,  victims  of  similar 
accidents.  Whatever  may  be  said  of  the 
grounds  of  action  set  out  In  the  dedaration. 
it  Is  dear,  from  the  plalntifTs  own  version 
of  how  the  accident  occurred,  that  none  of 
them  was  the  proximate  cause.  His  account 
of  It  Is  that  the  car  was  Jostling  and  boun- 
cing furiously,  on  account  of  the  track  being 
In  bad  condition;  that  the  step  was  coated 
with  frost  "and,  as  It  was,  I  lost  my  bal- 
ance by  the  car  Jolting,  and  fell  off'';  in 
addition  to  the  alleged  slippery  condition  of 
the  step  from  frost  or  ice,  that  the  step  was 
Iron,  and,  when  new,  was  coated  with  rubber 
to  keep  it  from  being  slippery.  Continuing, 
he  said:    "My  skull  right  hae  was  fractured. 
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and  I  always  accounted  for  that  being  frac- 
tured by  belDg  knocked  ont  of  my  senseB 
before  I  fdl  off  the  car,— the  only  way  I 
can  account  for  It  being  done.  Something 
must  have  cut  my  skull  and  fractured  It, 
and  I  must  have  been  knocked  out  of  my 
senses.  That  Is  the  only  reason  I  fell,  and 
the  car  jolting  was  the  cause  of  It  being  cut 
I  must  have  fallen  up  against  the  front  or 
back  part  of  the  car,  and  had  my  head  cut 
right  then." 

"I  think  something  must  have  stmck  me, 
and  knocked  me  senseless,  or  I  wouldn't  have 
fallen  off." 

It  is  apparent  that  the  proximate  cause  of 
the  accident,  as  here  detailed,  is  in  no  wise 
alleged  in  either  count  of  the  declaration. 
It  makes  an  essentially  different  case,  and 
for  that  reason  was  objected  to  by  counsel 
for  the  defendant  The  court  permitted  the 
statements  to  be  made,  but  coupled  with  the 
reservation  that  they  would  be  dealt  with 
later,  and  subsequently  made  the  distinct 
avowal  that  no  statement  as  to  the  condition 
of  the  track  was  admissible  evidence  unless 
charged  in  the  declaration. 

The  effect  of  this  ruling  was  to  eliminate 
from  the  case  the  theory  and  testimony  of 
the  plaintiff  as  to  the  proximate  cauae  of 
the  accident,  and  left  no  evidence  to  sustain 
the  verdict. 

Counsel  for  the  plaintiff  insisted  in  argn- 
ment  and  cited  authorities  to  sustain  the 
familiar  principle,  that  a  variance  between 
the  allegations  of  a  declaration  and  the  proof 
cannot  be  availed  of  for  the  first  time  in  an 
appellate  court  The  contention  Is  based  up- 
on a  misapprehension  of  the  facts.  As  has 
been  seen,  the  objection  was  not  only  made 
In  the  trial  court,  but  was  sustained,  so  that 
in  point  of  fact  It  was  not  made  h«e  for 
the  first  time. 

It  was  also  argued  that  great  latitude  is 
allowed  in  charging  negligence,  and  that  a 
general  allegation  on  that  subject  is  all  that 
is  required.  However  that  may  be,  the  rule 
Invoked  Is  inapplicable  to  a  case  In  which 
there  has  been  a  material  departure  In  the 
testimony  from  the  allegations  of  the  decla- 
ration. 

The  function  of  a  declaration  is  to  Inform 
a  defendant  of  the  nature  of  the  demand 
made  upon  him,  and  that  purpose  would  be 
defeated  if  it  were  permissible  to  allege  one 
case  and  prove  another. 

In  the  case  of  Eckles'  Adm'x  v.  Kailroad 
Co.,  96  Va.  69,  71,  26  S.  E.  545,  the  rule  Is 
stated  thus:  "The  proofs  must  correspond 
with  the  allegations  in  the  declaration,  and 
the  plaintiff  must  recover,  If  at  all,  upon  the 
caae  made  by  the  pleadings.  A  party  cannot 
charge  one  ground  of  negligence  In  his  dec- 
laration and  recover  upon  another.  The  ob- 
ject of  a  declaration  Is  to  set  forth  the  facts 
-which  constitute  the  cause  of  action  so  that 
they  may  be  understood  by  the  defendant 
■who  Is  to  answer  them,  by  the  Jury  which 
is  to  ascertain  whether  or  not  they  are  true, 


and  by  the  court  which  is  to  give  judgment" 
Bush  V.  Campbell,  26  Grat  431;  Railroad  Co. 
T.  Whltttogton's  Adm'r,  80  Grat  810;  4  Mi- 
nor. Inst  471,  472;   1  Ohit  PL  256,  note. 

Other  interesting  questions  have  been  dis- 
cussed in  the  case,  but  it  is  not  necessary  to 
consider  them,  as  the  judgement  must  be  re- 
versed for  the  error  of  the  cb<Milt  court  in 
overruling  the  defendant's  motion  to  set  aside 
the  verdict  as  contrary  to  the  law  and  the 
evidence.  The  cause  will  be  remanded  for  a 
new  trial  to  be  had  therein,  in  a  manner  not 
in  conflict  Willi  the  foregoing  views,  and 
with  leave  to  the  plaintiff,  if  so  advised,  to 
amend  his  declaration. 

Reversed. 


NEWPORT  NEWS  A  O.  P.  RT.  &  BLBJO- 

TKIO  CO.  V.  CITY  OF  NEWPORT  NEWS. 

(Supreme  Court  ot  Appeals  of  Virginia.    Jan. 

28, 1902.) 

TAXATION— STREET  RAILWAYS— STATE  TAX- 
BASIS— AD  VALOREM  TAXATION— MUNICIPAIi 
UCENSB— UNEQUAL  TAXATION— EXEMPTION. 

1.  Under  Acts  1805-96,  p.  83  (Newport  News 
(Tity  Charter,  i  104),  providing  that  the  city 
council  may  raise  taxes  by  assessments  on  all 
subjects  taxable  by  the  state,  etc.,  the  munici- 
pahty  has  power  to  impose  taxes  on  all  subjects 
not  withheld  from  taxation  by  the  legislature^ 
whether  they  be  taxed  by  the  state  or  not. 

2.  Under  Const,  art.  lO,  g  4,  authorizing  the 
general  assembly  to  levy  license  taxes  on  lines 
of  buainees  not  capable  of  ad  valorem  taxa- 
tion, the  fact  that  the  property  of  a  street  rail- 
way is  subjected  to  ad  valorem  taxation  by  the 
state  does  not  prevent  a  municipality  from 
imposing  a  license  tax  in  addition  to  taxation 
by  the  mnnicipality  on  the  ad  valorem  basis; 
the  privilege  of  operating  a  street  car  line  be- 
ing a  proper  subject  for  a  license  tax. 

8.  The  imposition  of  a  license  tax  by  a  mn- 
nicipality upon  "each  and  every  street  railway 
company,"  m  addition  to  ad  valorem  taxation 
on  a  company's  property,  is  not  unequal  taxa- 
tion, since  the  only  uniformity  required  as  to  li- 
censes is  that  the  tax  shall  be  the  same  on  all 
those  in  the  same  business. 

4.  The  imposition  of  a  license  tax  upon  a 
street  railway,  in  addition  to  a  tax  upon  the 
property  used  in  carrying  on  the  business,  is 
not  double  taxation. 

5.  Acts  18SS-96.  p.  94  (Newport  News  CTty 
CSuuter.  (  106),  authorizing  a  license  tax  on 
certain  named  pursuits,  and  all  other  business 
and  pursuits  on  which  a  license  tax  is  levied  by 
the  state,  does  not  precinde  the  city  from  levy- 
ing a  license  tax  on  any  business  not  specifical- 
ly mentioned;  but  a  street  railway,  though  not 
specifically  mentioned,  may  be  made  the  subject 
of  a  license  tax, 

6.  The  fact  that  the  lines  of  a  street  railway 
fiystem  extend  beyond  the  limits  of  any  one 
mnuicipality  does  not  prevent  its  taxation  by  a 
city  whose  streets  it  traverses. 

7.  To  entitle  a  city  to  levy  a  license  tax  on  a 
street  railway,  it  is  not  necessary  that  the  risht 
BO  to  do  be  reserved  in  the  ordinance  granting 
the  franchise;  the  right  to  levy  taxes  not  aris- 
ing from  contract  and  exemption  from  taxa- 
tion never  being  presumed. 

Error  to  corporation  court  of  city  of  New- 
port News. 

Action  by  the  Newport  News  &  Old  Point 
Railway  &  Electric  Company  against  the  city 
of  Newport  News.    SYom  a  judgment  in  fav- 
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or  of  deffflidant,  plaintiff  brings  error.    At- 
flrmed. 

O'Ferrall  &  B«ge8ter  and  E.  M.  Braxton, 
for  plaintifF  In  error.  J.  A.  Massle,  for  de- 
fendant In  error. 

HARRISON,  J.  This  record  brings  in  qnes- 
tlon  tbe  authority  of  the  city  of  Newport 
News  to  levy  a  license  tax  upon  tbe  Newport 
News  &  Old  Point  Ballway  &,  BUectrlc  Com- 
pany, as  provided  In  section  79  of  Its  tax  or^ 
dinance,  which  Is  as  follows: 

"On  each  and  every  street  railway  com- 
pany twenty-flve  dollars  each  for  the  flrst  ten 
cars,  and  ten  dollars  on  each  car  In  addition 
thereto  used  in  the  city,  and  an  additional 
tax  of  fifty  cents  on  each  and  every  pole  own- 
ed by  said  company  In  this  city." 

It  Is  contended  that  this  ordinance  Is  In- 
valid, because  In  violation  of  section  1  of  ar- 
ticle 10  of  the  constitution  of  Virginia,  whl<^ 
secures  equal  and  uniform  taxation,  and  Is 
also  obnoxious  to  section  4  of  the  same  arti- 
cle, which  authorizes  the  general  assembly  to 
levy  a  tax  upon  certain  licenses  named  In  the 
section,  and  all  other  business  which  cannot 
be  reached  by  the  ad  valorem  system;  the 
argument  being  that.  Inasmuch  as  no  license 
tax  is  Imposed  upon  the  plaintiff  in  error  by 
thfe  state,  Its  property  being  reached  by  the 
ad  valorem  system  for  purposes  of  state  tax- 
ation, no  license  can  be  imposed  by  the  city 
until  the  state  abandons  Its  method  of  taxa- 
tion, and  declares  that  the  property  cannot 
be  reached  by  the  ad  valorem  system. 

Section  101  of  the  charter  of  Newport 
News  (Acts  1896-06,  p.  03)  provides  that, 
"For  the  execution  of  its  powers  and  duties 
the  council  may  raise  taxes  annually  by  as- 
sessments In  said  city  on  all  subjects  taxa- 
ble by  the  state,  such  sums  of  money  as  It 
shall  deem  necessary  to  defray  the  expenses 
of  the  same,  and  In  such  manner  as  It  shall 
deem  expedient,  in  accordance  with  the  laws 
of  this  state  and  of  the  United  States." 

This  language  is  substantially  the  same  as 
that  found  In  the  charters  of  other  cities  of 
this  commonwealth,  and  has  been  repeated- 
ly construed  and  held  to  confo'  upon  tiie  city 
council  general  powers  of  taxation.  Including 
all  persons  and  subjects  of  taxation,  except 
only  as  it  may  be  limited  by  the  laws  of  the 
State  or  of  the  United  States.  Oold  y.  Oity 
of  Richmond,  23  Grat  464,  14  Am.  Rep.  130; 
Humphreys  v.  City  of  Norfolk,  25  Grat  07; 
W.  U.  Tel.  Co.  V.  City  of  Richmond,  28  Grat 
1;  City  of  Norfolk  y.  Norfolk  Landmark  Pub. 
Co.,  95  Va.  504,  28  8.  E.  069. 

When  the  legislature  confers  upon  a  mu- 
nicipality general  powers  of  taxation.  It 
grants  all  the  powers  possessed  by  Itself  In 
respect  to  the  imposition  of  taxes;  and  the 
city  can  then  Impose  taxes.  In  Its  discre- 
tion, upon  all  subjects  within  Ity  Jurisdiction 
not  withheld  from  taxation  by  the  legisla- 
ture, whether  they  be  taxed  by  the  state  or 
not  It  ttas  accordingly  held  In  the  case  last 
cited  that  the  city  of  Norfolk  was  authorized. 


by  substantially  the  same  language  as  that 
employed  in  section  104  of  the  charter  of 
Newport  News,  to  impose  a  license  tax  on 
the  business  of  publishing  a  newspaper,  al- 
though not  so  taxed  by  the  state. 

The  property  of  the  plaintiff  in  error  be- 
ing assessed  upon  the  ad  valorem  basis 
for  purposes  of  state  taxation  It  Is  insisted 
that  under  the  recent  decisions  ot  this  court 
In  Thomas  y.  Snead,  39  &  E.  586,  the  dty 
can  exact  no  license  tax  of  the  plaintiff  in 
error,  but  must  be  confined  to  taxing  Its 
property  upon  the  ad  valorem  system.  Tbe 
question  involved  In  that  case  was  the  po'w- 
er  of  the  city  of  Lynchburg  to  exempt  tbe 
capital  stock  of  certain  manufacturing  en- 
terprises in  that  city  from  taxation.  ISie 
capital  of  these  Joint-stock  companies  was 
taxed  by  the  state  upon  tbe  ad  valorrau 
basis.  The  court  held  that  tbe  city  had  no 
power  to  exempt  the  capital  thus  Invested 
from  taxation;  and.  In  pointing  out  tbe 
method  by  which  alone  It  could  be  taxed 
by  the  city,  the  court  further  held  that 
Inasmuch  as  the  legislature  had  determined 
that  the  capital  stock  of  such  manufactur- 
ing enterprises  could  be  reached  by  tbe  ad 
valorem  system,  and  so  reached  it  for  jnir- 
poses  of  state  taxation,  no  other  method  of 
reaching  the  same  was  open  to  the  city. 
The  case  at  bar  presents  a  very  different 
question.  The  dty  of  Newport  News  Is  not 
proposing  to  exempt  tbe  plaintiff  in  error 
from  taxation.  On  the  contrary,  the  proper- 
ty used  in  conducting  its  street  railway  busi- 
ness Is  taxed  by  the  city  upon  the  ad  valo- 
rem basis,  as  It  Is  by  the  state.  Tbe  ordi- 
nance In  question  Imposes,  In  addition,  a  li- 
cense tax  upon  the  privilege  enjoyed  of 
conducting  the  street  car  business.  That 
the  privilege  of  running  street  cars  through 
the  crowded  thorougbfares  of  a  city  Is,  in 
the  discretion  of  tbe  council,  a  legitimate 
subject  \ipon  which  to  Impose  a  llcoue  tax. 
either  for  the  purposes  of  raising  revenue 
under  its  general  {towers  of  taxation,  or 
in  the  exercise  of  Its  general  police  power, 
cannot  be  seriously  questioned.  Booth,  St. 
Ry.  Law,  i  280;  Wiggins  Ferry  Co.  v.  City 
of  East  St  Louis,  107  U.  S.  875,  2  Sup.  Ct  257. 
27  L.  Ed.  419;  City  of  Springfield  y.  Smith 
(Mo.)  40  S.  W.  757,  37  L.  R.  A.  446,  60  Am. 
Rep.  SCO;  AUerton  v.  City  of  Chicago  «X  C) 
6  Fed.  555;  Frankford  &  P.  Pass.  Ry.  0>. 
V.  City  of  Philadelphia,  68  Pa.  110,  98  Am. 
Dec.  242;  City  of  San  Jose  v.  San  Jose  & 
S.  C.  R.  Co.,  53  CaL  475;  Chicago  Packing 
&  Provision  Co.  y.  Oity  of  Chicago,  88  111. 
221,  30  Am.  Rep.  545;  City  of  Allentoiwn  v. 
W.  U.  Tel.  Co.,  148  Pa.  117,  28  AtL  1070. 
33  Am.  St  Rep.  820. 

Tbe  license  tax  required  Is  not  unequal 
taxation,  because  the  ordinance  Imposing  it 
applies  alike  to  all  street  railway  companies. 
Uniformity  must  be  such  as  Is  compatible 
wltb  the  subject-matter,  and  as  to  licenses 
the  only  uniformity  required  is  tliat  the  tax 
shall  be  the  same  on  all  those  in  the  same 
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business.  Com.  t.  Moore,  26  Qrat  851.  Nor 
Is  It  doable  taxation  to  require  a  street 
railway  company  to  pay  a  license  tax  for  tiie 
'privilege  of  conducting  its  business,  and 
at  the  same  time  to  impose  a  tax  upon  tbe 
property  used  in  carrying  oa  that  business. 
Morgan's  Case,  88  Va.  812,  85  S.  EL  448.  In 
Morgan's  Oase,  Judge  Buclianan,  spealting 
tm  tbe  court,  says:  "Attorneys  at  law, 
physicians,  and  others  pay  license  taxes 
for  the  priyll^e  of  practicing  their  profes- 
sions and  conducting  their  business,  and 
taxes  are  imposed  upon  the  property  used 
by  them  in  carrying  on  their  professions 
and  business.  This  has  never  been  consid- 
ered double  taxation." 

Q:iie  position  is  not  tenalde,  that  because 
■treat  railways  are  not  mentioned  in  sec- 
tion 106  of  the  city  charter,  which  author- 
izes a  licrase  tax  upon  certain  pursuits 
therein  stated,  they  are  therefore  exclud- 
ed from  such  taxation,  under  the  maxim, 
"Expressio  unlus  est  excluslo  alterlus."  It 
is  clear,  the  legislature  did  not  und^rtalce 
to  enumerate  ail  the  subjects  and  classes 
apon  which  a  license  tax  might  be  imposed. 
On  the  contrary,  it  plainly  indicated  that 
there  were  other  pursuits  not  named  that 
might  be  licensed,  by  its  use,  after  the  call- 
ings specifically  mentioned,  of  the  broad 
language,  "and  upon  all  other  business  and 
pursuits  upon  which  a  license  tax  is  levied 
by  the  state,  and  such  other  business  as  may 
be  lawful."  If  tbe  contention  were  sound, 
that  the  city  was  limited  in  its  power  to 
impose  a  license  to  the  pursuits  enumerated 
in  section  105,  it  would  sweep  away  the  pow- 
er of  taxation  from  a  large  class  of  sub- 
jects, the  constitutionality  of  which  has  nev- 
er been  questioned,  and  in  some  cases  have 
already  been  affirmed  by  this  court  as  sub- 
ject to  a  license  tax.  Com.  v.  Moore,  su- 
pra. 

The  street  railway  line  of  the  plaintUf  In 
error  extends  beyond  the  corporate  limits  of 
Newport  News,  and  through  the  county  of 
Elizabeth  City,  to  the  adjacent  towns  of 
Hampton  and  Phoebus.  It  is  suggested  that 
a  railway  company  is  an  entirety,  and  can- 
not be  spolien  of  as  actually  located  in  any 
county,  city,  or  town  which  it  traverses. 
Granting  this  to  be  true,  still  it  may  be 
taxed  by  the  city,  the  streets  of  which  are 
traversed  by  it,  upon  the  business  done  in 
such  city,  although  its  lines  extend  beyond 
tbe  city  limits.  Florida  Ry.  Co.  v.  Columbia, 
1  Mun.  Corp.  Cas.  608;  City  of  San  Jose  v. 
San  Jose  &  S.  C.  B.  Co.,  53  Cal.  475. 

It  Is  further  contended  that  tbe  right  to 
assess  a  license  tax  upon  the  plaintiff  In  er- 
ror, in  order  to  be  exercised,  should  have 
been  reserved  to  the  city  in  the  ordinance 
granting  the  company  the  right  to  construct 
its  traclis  and  operate  its  cars  on  the  streets. 
This  position  is  not  sound.  The  right  to  levy 
taxes  does  not  arise  out  of  contract.  Exemp- 
tion from  taxation  is  never  to  be  presumed. 
Tbe  legislature  cannot  be  held  to  have  In- 


tended to  sm-render  tbe  taxing  power,  un- 
less its  Intention  to  do  so  has  been  declared 
In  clear  and  unmistaicable  words.  In  Booth, 
St.  Ry.  lAvr,  §  281,  the  learned  author  says: 
"In  construing  the  charter  of  a  company 
conferring  authority  to  construct  and  oper- 
ate a  street  railway,  the  right  to  exact  li- 
cense fees  will  not  be  denied  because  it  has 
not  been  expressly  reserved  in  tbe  grant; 
and  where  the  contract  between  the  city  and 
the  company  does  not,  in  terms,  dispense 
with  the  payment  of  a  license,  the  rights  of 
tbe  latter  are  not  Impaired  by  a  subsequent 
ordinance  requiring  such  payment"  It  has 
been  repeatedly  held  that  a  municipal  ordi- 
nance granting  to  a  street  railway  company 
a  franchise  to  construct  Its  tracks  and  oper- 
ate cars  upon  the  streets  of  the  city,  and 
which  Is  silent  upon  the  question  of  taxa- 
tion, cannot  be  construed  as  conferring  Im- 
munity from  the  payment  of  a  license  tax  in 
tbe  absence  of  an  express  stipulation  to  that 
effect.  New  Orleans  O.  &  L.  R.  Co.  v.  City 
of  New  Orleans,  143  U.  S.  182,  12  Sup.  Ct 
406,  86  L.  Ed.  121;  Memphis  Gaslight  Co.  v. 
Taxing  Dtet.  of  Shelby  Co..  109  U.  S.  398,  3 
Sup.  Ct  205,  27  I..  Ed.  978;  City  Of  Spring- 
field V.  Smith,  138  Mo.  045,  40  S.  W.  757,  37 
L.  R.  A  446,  60  Am.  St  Rep.  668;  City  of 
New  Orleans  v.  New  Orleans  City  &  L.  R. 
Co.,  40  La.  Ann.  687,  4  South.  612;  Same  v. 
Orleans  R.  Co.,  42  La.  Ann.  4,  7  South.  68, 
21  Am.  St  Rep.  365;  City  of  San  Jose  v. 
San  Jose  &  S.  C.  R.  Co.,  63  Cal.  475;  State 
V.  Hilbert,  72  Wis.  184,  39  N.  W.  826. 

Nowhere  in  the  ordinance  under  which  the 
plaintiff  in  error  was  authorized  to  construct 
its  tracks  and  operate  its  cars  is  there,  either 
in  terms  or  by  implication,  an  exemption 
from  the  tax  imposed  by  the  city.  The  com- 
pany took  its  charter  subject  to  the  same 
right  of  taxation  in  the  city  that  applies  to 
all  other  privileges  and  to  ail  other  property. 
If  It  wished  or  intended  to  have  an  exemp- 
tion of  any  kind  from  taxation,  it  should 
have  obtained  a  provision  to  that  effect  in 
its  charter.  109  U.  S.  888,  8  Sup.  Ct  205. 
27  L.  Ed.  876. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  ordinance  complained  of  is  not  In 
conflict  with  the  constitution  and  laws  of 
either  this  state  or  the  United  States,  but  la 
a  legitimate  exercise  of  municipal  power; 
and  the  Judgment  of  the  corporation  court 
of  the  city  of  Newport  News,  so  holding, 
must  be  affirmed. 

Afi^med. 


BOISSBA.U  T.  BASS'  ADM'B. 

(Supreme  Court  of  Appeals  of  Vii^nia.    Jan. 

SO,  1802.) 

EXaCUnON— LIEN— CHOSBS  IN  ACTION— DEBTS 
NOT  DUES-CONTINGENT   DEBTS- 
LIFE  INSURANCE  POLICY. 

1.  Under  Code,  |  3601,  making  the  writ  of 
fieri  facias  a  lien,  from  the  time  It  is  delivered 
to  an  officer  to  be  executed,  on  ail  the  personal 
estate  of  or  to  which  the  judgment  debtor  is,  or 
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may  afterwards  and  before  the  return  day  of 
the  writ  become,  possessed  or  entitled,  and 
which  is  not  capable  of  being  levied  ou  under 
section  3577,  prescribing  what  properl?  is  sub- 
ject to  levy,  and  section  3602,  proTiding  that 
such  lien  shall  continue  so  long  as  the  judg- 
ment can  be  enforced,  a  debt  having  present 
existence,  although  payable  at  a  future  day,  is 
subject  to  the  lien;  bat  a  debt  which  may 
become  due  to  the  judgment  debtor,  but  is  de- 
pendent on  some  contingency  whldi  may  or 
may  not  happen,  and  over  whidi  the  court 
has  no  control,  is  not. 

2.  The  liability  of  a  life  insurance  company 
under  a  policy  payable  to  the  estate  of  the  in- 
sured, the  distribution  period  of  which  has  not 
arrived,  and  which  is  subject  to  forfeiture  for 
nonpayment  of  future  premiums  by  the  insur- 
ed, is  wholly  contingent,  and  not  subject,  un- 
der Code,  i  8001,  to  the  lien  of  a  fieri  facias  is- 
sued againiat  the  insured. 

S.  A.  provision  in  a  life  insurance  policy  that 
after  payment  of  a  certain  number  of  annual 
premiums  the  company  would,  upon  surrender 
of  the  policy  before  default  in  payment  of  any 
premium,  issue  to  the  insured  a  policy  for  paid- 
up  life  insurance  for  a  certain  proportionate 
amount,  did  not,  under  Code,  S  3601,  make  the 
insurance  company's  liability  subject  to  the 
lien  of  a  fieri  facias  issued  against  the  insured, 
who,  before  the  institution  of  the  suit  to  en- 
force such  lien,  died  without  the  necessary 
steps  to  change  the  policy  to  a  paid-up  one 
having  been  taken. 

Appeal  from  corporation  court  of  DanvUle. 

Action  by  one  Bolsseau  against  the  admin- 
tetiator  of  R.  T.  Bass.  Prom  a  Judgment  In 
favor  of  defendant,  plalntltr  appeals.  Af- 
firmed. 

James  H.  Ontbrie,  B.  Green,  and  Wm. 
Leifrh,  for  appellant.  Peatross  &  Harris  and 
B.  B.  Bouldln,  for  appellee. 

HARRISON,  J,  The  bUl  in  this  case  al- 
leges that  Jennie  M.  Robinson  on  the  6th  day 
of  March,  1880,  recovered  a  Judgment  in  the 
corporation  court  of  the  city  of  Danville 
against  one  R.  T.  Bass  for  the  sum  of  $1,- 
.500,  with  interest  and  costs;  that  on  the  22d 
day  of  March,  1880,  an  execution  was  issued 
on  this  Judgment  and  delivered  to  the  appel- 
lant, as  sergeant  of  said  city,  to  be  executed; 
that  said  execution  was  returnable  to  the 
first  day  of  the  May  term  of  the  court  from 
which  It  issued,  and  was  duly  returned  by 
the  sergeant.  Indorsed,  "No  effects."  It  Is 
further  alleged  that  at  the  time  the  execu- 
tion was  delivered  to  the  appellant  the  Judg- 
ment debtor  was  the  owner  of  a  policy  taken 
out  on  his  life,  payable  to  himself,  tn  the 
Mutual  Life  Insurance  Company  of  New 
York,  and  dated  the  ISth  day  of  October, 
1887,  for  the  smn  of  $3,000;  that  the  insur- 
ed departed  this  life  on  the  2d  day  of  May, 
1900;  and  that  Thomas  J.  Penn,  the  appellee, 
had  qualified  as  his  administrator.  The  bill 
charges  that  the  execution,  from  the  time  It 
was  delivered  to  the  appellant,  was  a  sub- 
sisting and  continuing  lien  on  all  the  per- 
sonal estate  of  the  debtor,  including  the  life 
insurance  policy  mentioned,  and  that,  by 
virtue  of  such  lien,  appellant  Is  entitled  to 
recover  the  amount  thereof  from  the  Mutual 
Life  Insurance  OomjMiny  of  New  York;  that 
bis  right  to  collect  such  Insurance  policy,  to 


the  extent  of  tbe  execution  In  favor  of  Jen- 
nie M.  Robinson,  is  paramount  and  superior 
to  the  right  of  the  administrator  of  R.  T. 
Bass  to  collect  the  same.  The  bill  prays 
that  the  several  parties  in  interest  be  en- 
Joined  from  collecting  the  policy,  that  a  re- 
ceiver be  appointed  to  collect  and  hold  the 
same  subject  to  the  order  of  the  oonrt,  and 
for  general  relief.  An  injunction  was  grant- 
ed, an  answer  filed  by  the  appellee,  and  snb- 
seqnently  a  decree  entered  dissolving  the  In- 
junction. From  that  decree  this  appeal  has 
been  taken. 

It  is  suggested  In  the  bill,  and  Is  estalv 
lished  by  the  record,  that  R.  T.  Bass,  ia  bis 
lifetime,  on  the  16th  day  of  March,  1890, 
assigned  and  transferred  the  policy  In  ques- 
tion to  C.  Li.  Holland  to  secure  the  payment 
of  $600  obtained  by  the  assured  from  blm. 
It  is  not  disputed  that  O.  L.  Holland  has 
a  prior  claim  upon  the  p<rflcy  to  the  extent 
of  his  debt 

The  question  presented  by  the  record  is 
whether  or  not,  under  section  3001  of  the 
Code,  Jennie  M.  Robinson,  the  execution  cred- 
itor, had,  by  virtue  of  her  execution  in  the 
bands  of  the  appellant,  a  lien  upon  the  pol- 
icy here  involved.  In  other  words,  was  the 
policy  such  personal  estate  as  a  fl.  fa.  Hen 
would  fasten  upon,  in  contemplation  of  the 
section  mentioned? 

That  section  provides  that  every  writ  of 
fieri  facias  shall,  in  addition  to  the  lien  it 
has,  under  section  8577  of  the  Code,  on  what 
is  capable  of  being  levied  on  under  that  sec- 
tion, be  a  Hen,  from  the  time  it  is  delivered 
to  a  sheriff  or  other  officer  to  be  executed, 
on  all  the  personal  estate  of  or  to  which  the 
Judgment  debtor  is,  or  may  afterwards  and 
before  the  return  day  of  the  said  writ  be- 
come, possessed  or  entitled,  and  which  Is 
not  capable  of  being  levied  on  under  the  said 
section,  except  as  to  exempted  property,  and 
except,  also,  as  against  certain  persons.  Code, 
(  3601.  And  this  lien  continues  so  long  as 
the  Judgment  can  be  enforced.    Section  3602. 

Conceding  to  this  statute  the  most  compre- 
hensive scope,  and  that  every  species  of  per- 
sonal estate  or  Interest  therein  is  contem- 
plated, the  question  remains  whether  or  not 
the  policy  tmder  consideration  is  such  an  es- 
tate ae  interest  as  can  be  reached  or  con- 
verted into  a  benefit  to  the  execution  cred- 
itor. 

The  policy  is  known  as  a  "twenty-year  dis- 
tribution policy."  A  premium  of  $20.22  bad 
to  be  paid  quarterly,  on  the  15th  day  of  Jan- 
uary, April,  July,  and  October  in  every  year, 
during  the  continuance  of  the  contract,  nntll 
premiums  for  20  full  years  had  been  paid  to 
the  company.  Until  the  20  years  bad  expired, 
the  Interest  or  estate  of  the  assured  tn  the 
policy  was  wholly  contingent,  depending  up- 
on his  completion  of  the  contract  by  the 
payment  of  the  premiums  therehi  provided 
for.  The  payment  of  these  premiums  was  a 
condition  precedent  to  the  right  of  the  as- 
sured to  any  claim  against  the  company,  and 
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snch  payment  was  entirely  voluntary.  No 
power  could  compel  the  asstired  to  pay  tbem. 
If  the  payments  ceaaed,  the  assured  forfeited 
all  those  previously  made,  and  the  company 
was  discharged  from  all  liability.  This  pol- 
icy or  contract  of  Insurance  did  not  constituite 
a  present  fixed  liability  upon  the  company 
to  pay  the  assured  anything;  nor  did  it 
create  any  present  indebtedness  that  the  as- 
sured could  demand  within  the  20  years. 
The  assured  died  before  the  expiration  of  the 
20  years,  and  before  the  paymoit  of  all  the 
premiums.  Until  his  death,  which  occurred 
after  the  return  day  of  the  execution  against 
bim,  the  policy  was  liable  to  b«  forfeited 
by  the  nonpayment  of  premiums  to  accrue 
thereon.  It  was  therefore  altogether  contin- 
gent whether  an  obligation  to  pay  any  sum 
to  the  assured  would  ever  rest  upon  the 
company  by  reason  of  such  policy. 

When  a  debt  has  a  present  existence,  al- 
though payable  at  some  future  day,  it  Is 
subject  to  the  Hen  of  a  fl.  fa.,  and  may  be 
reached  by  garnishment  or  other  appropriate 
proceeding;  but  the  rule  is  otherwise  where 
the  debt  rests  upon  a  contingency  that  may 
or  may  not  happen,  and  over  which  the 
court  has  no  controL 

In  Freem.  Ex'ns,  the  learned  author  says: 
•T>ebt8  which  are  due  contingently  and  which 
therefore  may  never  become  due,  are  not  sub- 
ject to  garnishment  •  •  •  It  is  well  settled 
In  England,  under  the  process  of  foreign  at- 
tachment that  no  lien  can  be  acquired  upon  a 
debt  the  very  existence  of  which  is  depend- 
ent upon  a  contingency,  for  the  very  satis- 
factory reason  that  It  Is  no  debt"  1  Freem. 
Ex'ns,  i  164. 

Again  the  same  author  says:  "Where  a 
policy  of  life  insurance  has  issued,  the  in- 
surer cannot  be  garnished  during  the  exist- 
ence of  the  life  of  the  assured,  because  It  is 
not  certain  whether  any  sum  will  ever  be- 
come due  on  the  policy."    Section  164a. 

After  laying  down  the  well-recognized  rule 
of  law  that  an  existing  debt  not  due  at  the 
service  of  the  writ  but  which  is  certain  to 
become  due  at  a  future  period,  may  be  reach- 
ed both  under  executl(»  and  attachment,  it 
is  said:  "This  rule  has  no  application  to  fu- 
ture contingent  liabilities,  nor  to  any  case 
whfere  the  liability  of  the  defendant  to  the 
garnishee  depends  upon  the  pwformance  by 
the  latter  of  some  condition  precedent  or 
upon  bis  full  compliance  with  the  terms  of 
some  unperformed  agreement  or  contract 
The  debt  itself  must  be  in  existence  at  the 
time  of  the  service  of  the  writ  free  from  any 
contingency,  and  it  may  so  exist  though  the 
time  stipulated  for  its  payment  be  very  re- 
mote."   Freem.  Ex'ns,  t  165. 

In  Drake,  Attachm.  {  551,  it  is  said:  "Tlie 
debt  from  the  garnishee  to  the  defendant  in 
respect  of  which  it  Is  sought  to  charge  the 
former,  must  moreover,  be  absolutely  pay- 
able, at  present  or  future,  and  not  dependent 
on  any  contingency.  If  tbe  contract  between 
the  parties  be  of  such  a  nature  that  It  is  un- 


certain and  contingent  whether  anything 
win  ever  be  due  in  virtue  of  it  It  will  not 
give  rise  to  such  a  credit  as  may  be  attach- 
ed; for  that  cannot  properly  be  called  a  debt 
which  is  not  certainly  and  at  all  events  pay- 
able eltber  at  the  present  or  some  future 
period.  Brokenbrongh  v.  Ward's  Adm'r,  4 
Rand.  852;  RaiUroad  Co.  v.  McCullough,  12 
Orat  SOS;  Same  y.  Oallahne's  Adm'rs,  14 
Grat  563;  Insurance  Co.  v.  Rutherford,  95 
Ya.  778,  SO  S.  E.  383;  Case  v.  Dewey,  65 
Mich.  116,  20  N.  W.  817,  21  N.  W.  911;  Wood 
V.  Buxton,  108  Mass.  102;  Godfrey  v.  Ma- 
comber,  128  Mass.  188;  Edwards  v.  Roepke, 
74  Wis.  671,  43  N.  W.  664;  Day  v.  Insur- 
ance Co.,  Ill  Pa.  607,  4  Atl.  748,  56  Am.  Rep. 
297. 

In  the  case  last  cited  it  was  held  that  a 
policy  of  life  insurance,  payable  to  the  legal 
representative  of  the  assured,  is  not  the  sub- 
ject of  an  attachment  execution  during  the 
life  of  the  assured.  In  the  case  cited  the 
policy  was  payable  to  the  assured,  his  execu- 
tors or  administrators,  for  the  benefit  of  hla 
widow,  if  any.  The  wife  died  In  the  life- 
time of  the  assured;  thus  making  the  policy, 
which  was  an  ordinary  life  policy,  payable 
to  the  legal  representatives  of  the  assured  at 
his  death.  The  court  said:  "No  action  could 
by  any  possibility  have  been  maintained  for 
the  recovery  of  the  mon^  by  the  deceased  in 
his  lifetime,  nor  by  any  other  persons,  except 
upon  the  condition  that  he  had  first  died. 
Els  death  was  absolutely  indispensable  to 
the  existence  of  any  right  of  action  on  the 
policy.  More  than  this,  if  the  assured  had 
voluntarily  surrendered  the  policy  at  any 
mom^t  before  his  death,  or  If  it  had  become 
forfeited  by  breach  of  condition,  no  right  of 
action  would  ever  have  existed,  even  in  his 
legal  representatives.  Btlll  more,  at  no  time 
during  his  life  could  the  proceedings  upon 
the  attachment  have  been  brought  to  final 
Judgment  in  favor  of  the  attaching  cred- 
itor, because  it  could  never  be  known  until 
the  death  of  the  assured  had  actually  tran- 
spired whether  any  money  would  become  due 
upon  the  policy.  The  law  regarding  attach- 
ments contemplates  and  provides  for  actual 
proceedings  resulting  in  Judgment  for  one 
party  or  the  other,  not  for  an  entire  sus- 
pension of  proceedings  for  an  Indefinite  and 
uncertain  period.  A  policy  effected  at  the 
age  of  twenty-one,  payable  at  death,  might 
not  become  payable  In  fact  for  sixty  or  more 
years.  Can  it  be  that  an  attaching  creditor, 
upon  such  a  policy,  could  demand  the  Judg- 
ment of  the  court  against  the  company  as 
garnishee,  payable  at  the  death  of  the  as- 
sured, or,  as  an  alternative,  claim  that  the 
court  should  suBi>end  an  proceedings  until 
the  assured  shall  die?  It  Is  incredible.  No 
Judgment  could  be  given  in  advance  of  death, 
because  no  court  could  possibly  know  for 
what  amount  the  Judgment  should  be  render- 
ed, nor  whether  any  amount  would  ever 
become  due." 

In  that  case,  like  the  one  at  bar,  there  was 
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fM>  existing  Indebtedness  that  coold  be  reach- 
ed and  fastened  upon  by  an  execution  lien. 
Tbe  condition  precedent  In  each  case  was 
that  the  assured  pay  the  premiums  during 
the  time  specifled  In  the  contract,  which 
made  the  right  to  demand  anything  wholly 
contingent,  because  the  payment  of  such  pre- 
miums rested  upon  the  voluntary  action  of 
the  assured,  and  therefore  might  never  be 
made. 

The  Hen  of  an  execution  can  effect  only 
«uch  subjects  as  exist  when  It  Is  alive.  It 
Is  impossible  to  conceive  the  existence  of  a 
lien  without  a  subject  for  It  to  operate  upon. 
This  proposition  seems  so  self-evident  that 
we  deem  it  unnecessary  to  consider  It  fur- 
ther. 

There  are  only  two  authorities  among 
those  cited  by  appellant  that  appear  to  be 
in  conflict  with  the  principle  we  have  beeo 
discussing  and  to  these  we  shall  briefly  al- 
lude: 

In  the  case  of  Hicks  r.  Brick  Co.,  04  Va. 
741,  27  S.  B.  696,  one  of  the  questions  In- 
volved was  the  right  of  priority  of  certain 
execution  creditors  of  a  contractor,  by  rea- 
son of  their  fl.  fa.  liens  upon,  a  fund  In  the 
hands  of  the  city  of  Roanoke;  it  being  16 
.per  cent  of  the  cost  of  certain  work  which 
the  city  had  the  right  to  retain  until  the  entire 
work  was  comideted;  the  work  not  being 
then  finished.  In  delivering  the  opinlcm  of  the 
«ourt,  Judge  Rlely  says  that  the  executions 
were  liens  on  the  amount  due  by  the  city 
to  Patterson,  although  the  same  could  not  be 
enforced  until  the  completion  of  the  work. 
The  learned  judge  seems  to  have  treated  the 
fund  in  question  as  a  debt  in  prsesentl  solv- 
endum  in  future.  It  does  not  appear  from 
the  opinion  that  the  question  was  raised  as 
to  whether  the  liability  of  the  city  rested 
opon  a  contingency.  Be  that  as  it  may,  the 
■decision  Is  not  approved,  to  the  extent  that 
it  may  be  regarded  as  authority  for  the 
proposition  that  a  future  liability  which  de- 
pends wholly  upon  a  contingency  that  may 
or  may  not  happen  Is  subject  to  the  lien  of 
an  execution. 

The  case  of  Insurance  Ca  v.  Sears,  109 
Mass.  383,  is  also  particularly  relied  <si  by 
appellant  That  was  a  proceeding  In' equity 
•to  subject,  during  the  lifetime  of  the  assured, 
a  policy  to  the  payment  of  a  d^t,  under  a 
statute  which  provided  for  such  a  proceeding 
where  the  subject  could  not  be  reached  by  at- 
tachment or  taken  on  execution.  An  impor- 
tant distinction  between  that  case  and  the 
one  at  bar  is  that  it  was  there  admitted,  as 
one  of  the  agreed  facts  in  the  case,  that  the 
Insurance  company  was  in  the  habit  of  tak- 
ing up  policies,  like  the  one  there  involved, 
when  the  company  and  the  holder  of  the 
jxdlcy  could  agree  upon  terms;  giving  it,  as 
«tated  by  the  court,  a  presoit  market  value. 
Ho  such  fact  Is  admitted  in  the  case  at  bar. 


On  the  contrary,  we  bare  nothing  before  ns 
but  the  policy,  under  which,  as  already  point- 
ed out  there  was  no  exMlng  indebtedness. 
If,  however,  that  case  can  be  relied  on  as 
contravening  the  well-settled  rule  to  which  we 
have  adverted,  we  must  decline  to  f<^ow  It 

In  the  case  at  bar  the  premiums  had  been 
paid  for  more  than  three  years,  and  the  ap- 
pellants rely  upon  the  following  provision  of 
the  policy  as  vesting  In  the  assured  a  present 
Interest  that  could  be  demanded:  "Paid-Up 
Policy.  After  three  full  annual  premiums 
have  been  paid  upon  this  policy,  the  company 
wlU,  upon  the  legal  surrender  thecetrf,  befcxe 
default  in  payment  of  any  premium,  oe  witli- 
in  six  months  thereafter,  issue  a  nonpartici- 
I>atlng  policy  for  paid-up  Insurance,  payable 
as  herein  in-ovlded,  for  the  proportion  of  the 
amount  of  this  policy,  which  the  number  of 
full-year  premiums  paid  bears  to  the  total 
number  required." 

To  avail  of  the  terms  of  this  stipulation 
of  the  policy  would  involve  not  mereij  a 
change  of  the  contract  but  the  making  of 
a  new  contract  between  the  assured  and  the 
company.  Ordinarily  a  creditor  can  only 
subject  to  his  benefit  such  contract  as  exists 
In  favor  of  his  debtor.  He  cannot  compel 
his  debtor  to  change  his  contract  or  make 
a  new  and  dlffer»it  one,  in  order  that  he 
may  reach  and  subject  it  to  the  payment  of 
his  debt  But  if  It  were  conceded  that  the 
surrender  contemi^ated  by  that  clause  of  the 
policy  could  be  made  by  any  one  other  than 
the  assured.  It  will  be  observed  that  no  steps 
were  taken  In  the  lifetime  of  the  assured  to 
carry  out  that  provision,  and  upon  his  death 
any  such  Inchoate  right  was  merged  In  the 
higher  right  of  the  personal  representatlTe 
of  the  assured  to  demand  the  full  face  value 
of  the  policy.  In  other  words,  the  condltfama 
necessary  to  enable  the  execution  creditor  to 
avail  himself  of  the  provision,  if,  indeed,  he 
could  have  done  so  under  any  clivumstance^ — 
as  to  which  we  express  no  opinion,— did  not 
arise.  This  suit  was  not  brought  until  after 
the  death  of  the  assured,  when  It  was  too 
late  to  invoke  the  aid  of  a  court  of  equity 
to  carry  out  that  stipulation  for  the  benefit 
of  a  creditor,  because,  under  the  terms  of  the 
policy,  the  time  had  then  passed  when  that 
provision  was  operative  for  any  purpose. 

For  these  reasons,  we  are  of  the  opinion 
that  the  fi.  fa.  in  the  hands  of  the  appellant 
did  not  operate  as  a  lien  upon  the  policy  In 
question,  because,  under  the  terms  of  the  pol- 
icy, there  was  no  existing  indebtedness 
against  the  company  in  favor  of  the  assured 
to  which  such  a  lien  could  attach.  The  de- 
cree appealed  from  must  therefore  be  af- 
firmed. 

Affirmed. 

CARDWELL,  Jm  concurs  In  result  BUCH- 
ANAN. J.,  absent 
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LEPTWICH  T.  CITY  OP  RICHMOND. 

<Sapreme  Court  of  Appeals  of  Virginia.    Jan. 

80,  1002.) 

TAX  DBBD— RBCORDINO-ACKNOWUBDOMEMT 
— HARHLBSS  KRROR. 

1.  Under  Code  1S18,  c.  37,  {  22,  proyidlng 
-tliat  when  a  purchaser  of  real  estate  at  tax 
■ale  shall  hare  obtained  a  deed  therefor,  and 
oaused  it  to  be  recorded,  the  real  estate  shall 
stand  Tested  in  him,  a  deed  is  anaTailinK  till 
recorded  after  an  acknowledgment  authoria- 
Inar  its  lecordinir. 

2.  A  deed  ezecated  by  a  cleric  of  a  conrt  can- 
not be  acknowledged  before  him. 

8.  An  indorsement:  "In  the  Office  of  Conrt 
of  Hastinn.  •  *  *  This  deed  was  acknowi- 
edaed  br  H*.  clerk,  a  party  thereto,"— signed, 
"R.,  Clerk,'*  must  be  construed  as  an  acknowl- 
edgment made  before  the  clerk  himself. 

4.  Error  in  iustrnctions  is  harmless,  where, 
«n  the  case,  there  could  not  properly  tiar* 
been  a  different  result  on  correct  instructions. 

Error  to  circuit  court  of  city  of  Richmond. 

Action  by  Leftwlch  against  the  city  of 
Blcbmond.  Judgment  for  defendant  Plain- 
tiff brings  txroT.    AfBrmed. 

Sands  &  Sands,  for  plaintiff  in  error.  H. 
R.  Pollard,  for  defendant  In  error. 

BUCHANAN,  J.  This  Is  an  action  of 
ejectment  brought  by  plaintiff  In  error  to 
reiorer  certain  lands  which  he  claimed  in 
fee  simple.  In  making  out  his  case,  he  offer- 
ed in  evidence  a  deed  executed  September 
28,  1858,  by  Robert  Howard,  clerk  of  the 
bustingg  court  of  the  city  of  Richmond,  to 
one  Isaac  A.  Gtoddln,  the  assignee  of  James 
Snttoo,  who  was  the  purchaser  of  the  land 
In  controversy  at  a  sale  for  the  nonpayment 
ot  taxes  doe  the  state.  The  deed,  when  of- 
fered In  evidence,  was  objected  to  upon  the 
ground,  among  others,  that  it  bad  never 
been  i^operly  acknowledged  and  recorded, 
and  until  so  recorded  It  vested  no  title  In 
the  grantee.  This  objection  was  overruled, 
and  the  deed  admitted  in  evidence. 

By  section  22  of  chapter  87  of  the  Code 
of  1840,  which  was  In  force  at  that  time, 
It  was  provided  that  when  a  purchaser  of 
real  estate  at  a  tax  sale  "shall  have  obtained 
a  deed  therefor,  according  to  the  six  preced- 
ing sections,  and  within  six  months  from 
the  date  of  the  deed  shall  have  caused  the 
same  to  be  recorded  In  the  court  of  the  conn- 
ty  or  corporation  in  which  such  real  estate 
lies,  such  real  estate  shall  stand  vested  in 
the  grantee  as  It  was  vested  in  the  party 
assessed  with  the  taxes.    •    •    •" 

Until  acknowledged  before  one  of  the  of- 
ficers or  tribunals  authorized  to  take  ac- 
knowledgments by  chapter  121  of  the  same 
Code,  there  was  no  authority  to  record  It, 
and  until  recorded  It  did  not  vest  the  legal 
title  in  the  grantee. 

The  probate  jurisdiction  In  regard  to  deeds, 
as  was  said  by  this  conrt  In  Carper  v.  Mc- 
Dowell, 5  Grat  212,  232,  is  for  the  most  part 
distributive,  and  consists  of  two  parts,  one 
of  which  Is  taking  officially  the  proof  of  ac- 
knowledgment, and  the  other  its  recordation, 


or  what  Is  the  same  thing.  In  effect,  the  re- 
ceiving It  officially  for  that  purpose;  and 
they,  together,  when  duly  performed  by  the 
proper  authorities,  constitute  a  complete  act 
of  reglstratlMi.  The  registration  of  a  deed 
Is  thus  a  matter  of  record,  and  the  record 
Is  composed  of  the  instrument  Itself,  with 
the  indorsements  showing  its  proof  or  ac- 
knowledgment and  Its  admission  to  record, 
all  of  which  are  copied  into  the  deed  book; 
and  a  transcript  therefrom,  or  from  the  orig- 
inals. Is,  as  well  as  the  originals,  evidence 
for  and  against  all  posons. 

In  the  case  before  the  court,  Robert  How- 
ard, clerk,  the  grantor  in  the  deed,  was  the 
clerk  who  made  the  indorsement  and  ad- 
mitted the  deed  to  record,  if  it  was  admit- 
ted at  all.  The  Indorsement  on  the  deed  Is 
as  follows: 

"City  of  Richmond,  to  wit:  In  Office  of 
Court  of  Hustings  of  the  Said  City,  the  2Sth 
Day  of  Mardi,  186&  This  deed  was  ac- 
knowledged by  Ro.  Howard,  clerk,  a  party 
thereto,  and  admitted  to  record  at  half-past 
nine  o'clock  a.  m.  Teste:  Ra  Howard, 
Clerk." 

This  is  the  only  certificate  or  evidence  of 
acknowledgment,  or  of  admission  to  record. 

The  clerk  of  the  court  of  registration.  In 
his  office,  could  at  that  time  admit  to  record 
any  deed  or  other  writing  authorized  to  be 
recorded,  as  to  any  person  whose  name  was 
signed  thereto,  when  it  had  been  acknowl- 
edged before  him  by  such  person,  or  proved 
by  two  witnesses,  as  to  him,  before  such 
court  or  clerk  in  his  office;  and  he  could 
also  admit  any  such  writing  to  record,  as 
to  any  person  whose  name  was  signed 
thereto,  upon  a  certificate  of  such  person's 
acknowledgment  before  certain  officers  des- 
ignated by  the  statute.  Code  1819,  c.  121, 
«l-8. 

In  the  case  of  Davis  v.  Beasley,  75  Ya. 
491,  484,  where  the  grantor  In  the  deed  waa 
the  clerk  of  the  court  In  which  the  deed 
was  or  ought  to  have  been  recorded,  the 
Indorsement  or  certificate  of  acknowledgment 
was  as  follows: 

"1856,  September  13th.  Filed  and  ac- 
knowledged In  office  by  Robert  Pritchett,  a 
party  thereto." 

There  was  no  signature  to  the  Indorse- 
ment, hut  It  was  conceded  to  be  in  the  hand- 
writing of  the  clerk. 

The  indorsement  or  certificate  of  acknowl- 
edgment was  substantially  the  same  as  in 
this  case.  That  acknowledgment  was  held 
to  be  Insufficient  to  authorize  the  recordation 
of  the  deed.  Judge  Burks,  in  delivering  the 
opinion  of  the  court,  said:  "But  bow  can  a 
party  to  a  deed  acknowledge  it  before  him- 
self? The  act  to  be  done  implies,  ex  neces- 
sitate rel,  that  there  are  two  parties,— one 
who  makes  the  acknowledgment,  and  an- 
other who  receives  and  certifies  it  The 
law  contemplates  no  such  anomaly  as  that 
of  a  party  to  a  deed  taking  his  own  acknowl- 
edgment of  it  before  himself  in  his  official 
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character.  No  adjudged  case  has  been  ctted. 
If  any  anch  there  be,  in  support  of  the  re- 
markable position  that  a  party  to  an  instru- 
ment may  acknowledge  It  before  himself  ai 
an  atdcer,  and  that  auch  acknowledgmrat, 
certified  by  him.  Is  sufficient  under  our  stat- 
ute authorizing  recordation  of  Instruments 
on  certificate  of  acluiowledgment  befwe  such 
officer;  and.  If  any  such  case  can  be  found, 
we  do  not  hesitate  to  say  that  it  would  not 
control  onr  Judgment  in  the  construction  of 
the  registration  acts  of  this  state. 

This  case,  which  is  In  full  accord  with 
the  current  of  authority,  and  has  been  fre- 
quently cited  and  approved  by  this  court, 
would  seem  to  be  concluslye  of  this  question. 
Bowden  v.  Parrlsh,  86  Va.  68^  9  8.  B.  616, 
19  Am.  St  Bep.  873;  Nicholson  t.  Obarlty 
School,  93  Va.  101,  24  S.  B.  899;  Aasociatlon 
y.  Groves,  96  Va.  138,  31  S.  B.  23;  2  Minor, 
Inst  (4th  Ed.)  957;   1  Devi.  Deeds,  I  476. 

It  Is  Insisted,  however,  that  the  acknowl- 
edgment may  have  been  taken  by  the  court 
Itself,  or  by  the  deinity  clerk.  The  acknowl- 
edgment does  not  purport 'to  have  been  in 
open  court— the  only  place  where  the  court 
could  have  taken  it— but  In  the  "office  of 
the  court  of  hustings,"  which  clearly  means 
the  office  of  the  clerk  of  the  court 

Neither  is  there  anything  to  show  that  the 
acknowledgment  was  taken  by  a  deputy  of 
the  clerk,  or  that  he  had  a  deputy.  The  only 
construction,  it  seems  to  us,  that  can  prop- 
erly or  reasonably  be  placed  upon  the  lan- 
guage of  the  Indorsement  Is  that  the  ac- 
knowledgment made  was  before  the  clerk 
himself,  who  was  the  grantor  in  the  deed. 
As  this  was  not  a  proper  acknowledgment  of 
the  deed,  in  contemplation  of  law,  it  could 
not  be,  and  was  not,  recorded;  and  It  did 
not  therefore,  Invest  the  grantee,  or  those 
who  claim  under  him,  with  the  legal  title 
to  the  property  conveyed  by  it  There  can 
be  no  recovery  in  an  action  of  ejectment  ex- 
cept under  special  circumstances,  which  do 
not  exist  In  this  case,  -unless  the  evidence 
shows  that  the  plaintiff  was  the  owner  of 
the  legal  title  to  the  land  in  controversy  at 
the  time  bis  action  was  Instituted.  Buttle 
V.  Railroad  Co.,  76  Va.  284. 

If  it  were  true,  as  plaintiff  in  error  con- 
tends, that  the  court  erred  in  refusing  to 
give  the  Instructions  offered  by  blm,  and  in 
giving  the  Instruction  which  It  did  glve^  no 
prejudice  resulted  to  the  plaintiff  therefrom; 
for,  upon  the  case  made  by  the  plaintiff,  the 
jury,  upon  correct  instructions,  could  not 
properly  have  found  In  his  favor. 

It  Is  the  well-settied  rule  of  this  court 
recognized  and  acted  upon  in  munerons 
cases,  that  if  the  court  can  see  from  the 
whole  record  that,  even  under  correct  in- 
structions, a  different  verdict  could  not  have 
been  rlghtiy  found,  or  that  the  party  com- 
plaining could  not  have  been  prejudiced  by 
the  action  of  the  court  In  giving  or  refusing 
Instructions,  it  will  not,  for  such  error,  re- 
verse the  judgment  and  set  aside  the  verdict 


Electric  Co.  V.  Garthrlght  02  Va.  627,  631. 
24  S.  B.  267,  32  L.  R.  A.  220,  63  Am.  St  Rep. 
830,  and  cases  cited;  Wright  v.  Bank,  06  Va. 

728,  32  8.  E.  4S9,  70  Am.  St  Rep.  889. 
The  judgment  must  therefore  bo  affirmed. 
Affirmed. 


SMITH  V.  BRYAN,  Mayor. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

80,  1902.) 

POUCEHEN— Bm(OVAI<-POWaR    OF     HATOR^ 
STATUTB— RULES  OF  CONSTRUCTION. 

1.  A  police  officer  is  an  offidal  of  the  state, 
and  not  ot  the  municipality,  and  is  therefore 
not  withhi  Congt  art.  6.  (  20,  relating  to  the 
removal  of  dty  olBcers. 

2.  A  police  officer  is  not  within  the  charter 
of  Roanoke  City,  (  54,  authorizine  the  may<w 
to  remove  any  municipal  officer,  whether  elect- 
ed by  the  qualified  voters  or  by  the  council, 
he  not  being  a  municipal  officer,  and  not  t>eing 
elected  by  ue  qualified  voters  or  by  the  coun- 
cil. 

8.  A  statute  should  be  so  construed  as  to 
give  effect  to  every  part  thereof. 

4.  The  coustnution  put  upon  a  statute  of 
doubtful  Import  when  it  first  came  into  opera- 
tion will,  after  lapse  of  time,  and  where  it  has 
not  been  changed  by  the  legislature  or  judicial 
decision,  be  regarded  as  correct 

5.  The  practical  construction  given  a  statute 
by  public  officials  and  acted  on  by  the  people 
will,  in  cases  of  doubt,  l>e  regarded  as  decisive. 

6.  Where  a  statute  fixing  the  duration  of  an 
official  term  Is  ambiguous,  it  must  be  con- 
strued  so  as  to  limit  the  term  to  the  shortest 
period. 

7.  Under  the  charter  of  Roanoke  Oity,  {  60, 
providing  that  policemen  "shall  hold  their  re- 
spective poadtions  during  good  behavior,  or  nn- 
tU  they  may  be  severally  removed  by  the  may- 
or, or  by  three-fifths  vote  of  the  coundl,  after 
notice  to  and  failure  of  the  mayor  to  act"  the 
mayor,  or  dty  council  in  case  of  Us  failore 
to  act  on  request  have  an  almolnte  power  of 
removal,  and  are  not  limited  to  removals  for 
cause. 

Error  to  corporation  court  of  Roanoke. 

Mandamus  by  C.  A.  Smith  against  J.  R. 
Bryan,  mayor  of  Roanoke.  Judgment  for 
defendant  and  petitioner  brings  error.  Af- 
firmed. 

B.  Lyle^  Hoge  ft  Hoge,  and  Scott  ft  String- 
fellow,  for  plaintiff  In  error.  C  B.  Moomaw, 
for  defendant  In  oror. 

WHITTLE,  J.  This  controversy  has  arisen 
oat  of  a  denial  by  the  hustings  court  of  the 
dty  of  Roanoke  of  the  prayv  of  the  petition 
of  the  plaintiff  In  error,  0.  A.  Smith,  for  a 
peremptory  writ  of  mandamus  to  compel  the 
defendant  In  error,  J.  R.  Bryan,  mayor,  to 
restore  petitioner  to  the  police  force  of  that 
dty,  from  which,  as  the  petitioner  alleges, 
he  had  been  illegally  discharged. 

Tlie  evidence  was  not  certified,  but  It  ap- 
pears from  the  pleading  that  the  litigation 
Involves  the  tenure  of  office  of  the  plaintiff 
In  error  as  a  policeman.  The  solution  of  that 
question  depends  upon  the  proper  construc- 
tion of  section  60  of  the  new  charter  of 
Roanoke  Oity,  which  Is  as  follows: 

"The  mayor  shall  be  authorized  to  appoint 
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a  chief  of  i>oUce  and  such  number  of  police- 
men as  may  be  prescribed  by  the  council, 
which  appointments  shall  be  reported  to  the 
coandl  at  the  next  regular  meeting  thereof, 
and  If  approved  by  It  they  shall  be  cooflrm- 
ed.  Such  chief  and  policemen  shall  consti- 
tute the  police  force  of  said  city,  and  shall 
hold  their  respective  positions  durtaig  good 
behavior,  or  until  they  may  be  severally  re- 
moved by  the  mayor,  or  by  three-fifths  vote 
of  the  council,  after  notice  to  and  failure  of 
the  mayor  to  act  aft«r  having  beoi  requested 
to  do  so  by  the  council. 

"The  police  force  shall  be  und»  the  con- 
trol of  the  mayor  for  the  purpose  of  main- 
taining x>eace  and  order,  and  executing  the 
laws  and  ordinances  of  the  city,  and  shall 
perform  such  duties  as  the  council  may  pre- 
scribe. 

"For  the  purpose  of  enabling  It  to  execute 
Its  duties  and  powers,  each  member  of  the 
poUce  force  Is  hereby  made  and  constituted 
a  conservator  of  the  peace,  and  endowed  with 
all  the  powers  of  a  constable  In  criminal 
cases,  and  all  other  i>owers  which,  under  the 
laws  of  the  city,  may  be  necessary  to  enable 
him  to  discharge  the  duties  of  his  office.  The 
uniforms,  rules  and  regulations  of  the  f<H:ce 
shall  be  prescribed  by  the  mayor,  and  ap- 
proved by  the  council.  The  pay  of  all  police- 
men shall  be  prescribed  by  the  council." 

In  the  case  of  Burcb  v.  Hardwlclte,  80  Qrat 
•24,  32  Am.  Rep.  640,  this  court  held  that  a 
police  ofBcer  la  an  officer  of  the  state,  and 
not  of  the  municipality  in  which  he  exercises 
his  office. 

It  follows,  therefore,  that  section  20,  art 
6,  of  the  constitution  of  Virginia,  prescribing 
the  powers  and  duties  of  a  mayor,  including 
the  power  to  suspend  and  remove  city  offi- 
cers, and  designating  the  procedure  in  such 
case,  has  no  appllcatltm  to  city  police. 

It  also  appears  that  section  54  of  the  char- 
ter In  question  does  not  embrace  policemen. 
Under  the  title  "Mayor,"  that  section  pro- 
vides, among  other  things,  that  he  shall  have 
power  to  remove  or  suspend  any  municipal 
officer,  whether  he  be  dected  by  the  qualified 
voters  of  the  city  or  by  the  council,  "for 
misconduct  in  office  or  neglect  of  duty,  to  be 
specified  In  the  order  of  suspension  or  re- 
moval; but  no  such  removal  shall  be  made 
without  reasonable  notice  to  the  officer  com- 
plained of,  and  an  opportunity  afforded  him 
to  be  heard  In  his  defence.  Whenever  the 
mayor  shall  remove  or  suspend  any  such  of- 
ficer, he  shall  report  the  facts  to  the  council 
at  the  next  regular  meeting,  but  in  no  case 
shall  such  removal  be  final  until  ratified  by 
a  majority  of  the  whole  council:  provided, 
bowever,  that  nothing  In  this  section  shall 
be  construed  as  authorizing  the  mayor  to  re- 
move the  sergeant  of  said  city  or  his  depu- 
ties, the  power  and  authority  to  remove  said 
sergeant  and  deputies  being  hereby  confined 
exclusively  to  the  hustings  court  of  the  city 
of  Roanoice,  said  court  being  hereby  empow- 
ered to  remove,  after  reasonable  notice,  and 


an  opportunity  given  to  be  heard,  said  ser- 
geant or  any  of  his  deputies  for  malfeasance 
In  office." 

Tills  section,  it  will  be  observed.  In  terms 
applies  to  such  municipal  officers  as  are  dect- 
ed  by  the  qualified  voters  of  the  dty  or  by 
the  councU;  and,  as  has  beoi  remarlced,  po- 
licemen are  not  municipal  officers,  nor  are 
they  elected  by  the  qualified  voters  of  the 
city  or  by  the  councU,  but  are  appointed  by 
the  mayor,  and  confirmed  by  the  council. 
The  question  at  issue  is  therefore  not  affected 
by  either  article  0,  (  20,  of  the  constitution, 
or  by  the  provisions  of  section  54. 

The  part  of  section  00  of  the  charter  to  be 
Interpreted  Is:  "Such  dilef  and  policemen 
shall  constitute  the  police  force  of  said  dty, 
and  shall  hold  their  respective  positions  dur- 
ing good  behavior,  or  until  they  may  be 
severally  removed  by  the  mayor,  or  by  three- 
fifths  vote  of  the  councU,  after  notice  to  and 
failure  of  the  mayor  to  act  after  having  been 
requested  to  do  iso  by  the  council." 

It  was  Insisted  on  behalf  of  plaintiff  In 
error  that- by  a  proper  construction  of  the 
foregoing  provision  his  tenure  to  the  office 
of  policeman  is  during  good  behavior,  and 
Imports,  as  an  essential  element  nonremov- 
abllity  except  for  cause. 

This  would  be  true  If  the  language  "during 
good  behavior"  stood  alone,  or  Is  permitted 
to  dominate  the  entire  sentence;  In  other 
words,  If  that  language  is  to  be  accepted, 
and  the  rest  of  the  sentence  rejected  as 
surplusage.  But  no  authority  has  been  pro- 
duced to  sustain  that  contention.  On  the 
contrary,  that  construction  is  favored  which 
gives  effect  to  every  clanse  and. every  part 
of  a  statute,  and  a  construction  which  would 
discard  any  part  of  a  sentence  must  be  re- 
jected if  It  be  practicable  to  give  effect  to  the 
entire  sentence.     Sedg.  St  &  C!onst.  Law,  189. 

An  official  tenure  "during  good  behavior" 
Is  for  life,  unless  sooner  determined  for 
cause.  And  removal  for  cause  implies  a  right 
to  be  heard,  and  a  trial  in  one  form  of  pro- 
cedure or  another. 

There  is  no  warrant  for  the  contention  that 
the  language  "during  good  behavior"  and 
"during  good  behavior,  or  until  removed 
by  the  mayor,  or  by  a  three-fifths  vote  of  the 
council,  after  notice  to  and  failure  of  the 
mayor  to  act,  after  having  been  requested 
by  the  council  to  do  so."  are  equivalent 
terms;  or  that  the  portion  of  the  sentence 
last  quoted,  which  follows  the  disjunctive 
conjunction  "or,"  is  a  legal  Implication  that 
attaches  to  all  official  tenures.  Removal 
from  office  is  such  an  Incident  but  removal 
from  office  by  the  special  agencies  designated 
in  this  statute  is  not  a  necessary  Incident. 

The  sentence.  In  Its  entirety.  Imports  an 
official  tenure  during  good  behavior,  but  sub- 
ject nevertheless,  to  the  limitation  that  the 
mayor,  or  city  council,  should  the  former  fall 
to  act  on  request,  shall  have  the  absolute 
power  of  removal.  This  practically  consti- 
tutes the  tenure  quoad  the  authorities  nam- 
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ed  a  tenure  at  will,  but  forblda,  as  an  Im- 
piled  Incident  to  the  higher  tenure,  the  re- 
moval of  a  policeman  by  any  other  authori- 
ties than  those  designated,  except  for  cause. 

If  It  had  been  the  Intention  of  the  legisla- 
ture to  limit  the  power  of  removal  In  the 
mayor  and  council  to  removals  for  cause, 
It  la  reasonable  to  presume  that  there  would 
have  been  an  express  declaration  to  that  ef- 
fect, as  was  the  case  In  respect  to  the  of- 
ficers enumerated  In  section  54  of  the  char- 
ter. 

This  InterpretatlMi  is  strengthened,  also, 
by  the  conceded  fact  that  It  had  been  the 
universally  accepted  construction  by  the 
community,  and  had  been  acted  on  by  every 
mayor  who  presided  over  the  dty  from  the 
year  1892,  at  which  time  the  provision  In 
question  was  first  lncorp<»ated  In  the  amend- 
ed charter.  Acts  1891-82,  p.  814.  Subse- 
quently It  was  without  change,  and  presum- 
ably in  the  light  of  that  construction,  car- 
ried Into  the  act  of  February  28,  189S,  which 
provided  a  new  charter  for  the  city  of  Roan- 
oke. Acts  1806-86,  p.  661,  |  60.  It  is  a 
rule  of  construction  that.  If  a  statute  Is  of 
doubtful  Import,  a  court  will  consider  the 
construction  put  upon  the  act  when  It  first 
came  Into  operation,  and  that  construction, 
after  ispse  of  time,  without  change  either 
by  the  legislature  or  judicial  decision,  will  be 
regarded  as  the  correct  construction.  Suth. 
St  Const  8  307;  Anable  v.  Com.,  24  Grat 
503-566:  Lewis  v.  Whittle,  77  Va.  415,  422; 
Sliingus  V.  McCleUand,  93  Va.  786,  788,  22 
S.  E.  364. 

So,  also,  the  practical  construction  given 
to  a  statute  by  public  officials,  and  acted 
upon  by  the  people.  Is  not  only  to  be  con- 
sidered, but  in  cases  of  doubt  will  be  regard- 
ed as  decisive.  It  Is  allowed  the  same  effect 
as  a  course  of  Judicial  decision.  The  legis- 
lature Is  presumed  to  be  cognizant  of  such 
construction,  and,  when  long  continued,  in 
the  absence  of  legislation  evincing  a  dissent 
the  courts  will  adopt  that  construction. 

Contemporaneous  construction  and  official 
usage  for  a  long  period  by  persons  charged 
with  the  administration  of  the  law  have  al- 
ways been  regarded  as  legitimate  aids  In  the 
construction  of  statutes.  Suth.  St  Const.  8 
'809. 

Plaintiff  In  error  accepted  his  appointment 
presumably  with  knowledge  of  the  limita- 
tions Affixed  to  his  tenure  by  the  construc- 
tion referred  to.  He  therefore  took  subject 
to  that  construction,  and  cannot  now  be  per- 
mitted to  Insist  upon  a  different  construc- 
tion. 

Formerly,  the  circuit  superior  courts  were 
allowed  to  appoint  their  own  commonwealth 
attorneys  and  clerks,  and  it  was  held  that 
the  tenure  of  these  officials  was  during  the 
pleasure  of  the  respective  courts,  and  that 
sncb  courts  might  remove  them  from  office, 
and  appoint  others  to  succeed  them,  without 
assigning  any  reason  for  the  removal;  that 
the  absolute  power  of  a  removal  was  inci- 


deirt  to  the  power  of  appointment  An  in- 
teresting discussion  of  that  subject  will  be 
found  In  Ex  parte  Bouldin,  6  Leigh,  639. 

Another  rule  of  construction  is  that  if  a 
statute  fixing  the  duration  of  an  official  term 
Is  ambiguous,  it  must  be  so  construed  as  to 
limit  the  term  to  the  shortest  period.  The 
application  of  that  principle  to  the  case  at 
bar  would  necessitate  a  rejection  of  the  for- 
mer, rather  than  of  the  latter,  portion  of  the 
'sentence  under  consideration,  and  an  Inter- 
pretation that  the  tenure  of  a  policeman  is 
not  during  good  behavior,  but  at  wilL 
Wright  V.  Adams,  45  Tex.  134. 

If  the  court  is  at  liberty,  in  construing 
this  statute,  to  rely  with  any  degree  of  con- 
fidence upon  considerations  a[  policy  and 
expediency,  such  considerations  are  by  no 
means  all  on  the  side  of  plaintiff  in  error. 

The  suggestion  made  by  the  court  in  Burcb 
V.  Hardwicke,  supra,  that.  If  the  police  force 
is  made  dependent  upon  the  will  of  the 
mayor,  in  populous  cities  it  might  become  a 
dangerous  political  engine  for  mischief  in 
time  of  high  political  and  party  excitement 
would  seem  to  be  rather  Imaginary  than 
real  In  a  city  of  the  size  of  Roanoke.  Be- 
sides, the  shortness  of  the  mayor's  term,  the 
restraining  influence  of  public  opinion,  and 
the  certainty  of  defeat  at  the  ensuing  elec- 
tion, would  seem  to  afford  sufficient  safe- 
guards against  an  abuse  of  the  power  oC  re- 
moval. 

On  the  other  hand,  if  the  construction  con- 
tended for  by  counsel  for  plaintiff  in  error 
is  correct,  the  conditions  wonld  be,  indeed, 
anomalous.  The  mayor,  with  an  official  ten- 
ure of  two  years,  would  be  surrounded  by  a 
corps  of  policemen  with  life  tenures  deter- 
minable only  for  cause.  He  is  ex  officio  the 
chief  executive  officer  of  the  city,  upon 
whom  is  devolved  the  duty  of  upholding  and 
enforcing  the  laws  and  ordinances  and  all 
resoluttons  of  the  council.  He  is  in  close 
touch  with,  and  a  constant  witness  of,  the 
manner  In  which  policemen  perform  their 
duties,  and  the  best  Judge  of  their  quali- 
fication. They  are  the  Instrumentalities 
upon  whose  loyalty  and  efficiency  his  ability 
to  enforce  the  law,  to  suppress  crime,  to 
maintain  the  peace  and  good  order  of  the 
community,  and  to  discharge  the  other  func- 
tions of  his  important  office  must  largely  de- 
pend. To  Invest  these  <^clals  with  life  ten- 
ures wonld  deprive  an  Incoming  mayor  of 
the  power  of  selecting  his  own  subordinates, 
would  practically  place  them  beyond  his  con- 
trol, and  render  effective  discipline  in  that 
department  of  the  city  government  Impossi- 
ble, and  would  tend  to  paralyze  the  arm  of 
the  executive. 

It  is  believed  that  these  considerations, 
and  others  that  might  be  mentioned,  out- 
weigh any  possible  mischiefs  that  are  likely 
to  result  from  Investing  the  mayor  with  tb* 
absolute  power  of  appointing  and  removing 
his  subordinates. 

The  policy  of  the  legislature  in  such  mat- 
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ten  Is  manifested  by  the  fact  that  In  the 
charter  of  the  city  of  Richmond  the  chief  of 
police  ia  Invested  with  the  abaolate  power  to 
remove  policemen,  being  only  required  to 
report  the  reasons  for  his  action  to  the  board 
of  police  commissioners.  And  like  provi- 
sions are  to  be  found  in  the  charters  of  many 
of  the  other  cities  and  towns  of  the  com- 
monwealth. 

For  the  foregoing  reasons,  the  Judgment  of 
tbe  hustings  court  of  Roanoke  City  must  be 
affirmed.    Affirmed. 

CARDWBLI.  and  BUCHANAN,  JJ.,  ab- 
sent 


HUTOHINSON  v.  MAXWELL  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

80,  1002.) 

SPENDTHRIFT  TRUST— BXHIMPTION  OP  PROP- 
ERTY FROM  EXECUTION— CREDITORS'  SUIT- 
PARTIES— BILL,— MULTIFARIOUSNESS. 

1.  A  proTigion  in  a  trust  deed  conveying  real 
and  personal  property  to  a  trustee  wnich  pro- 
vides that  the  property  rights  of  the  beneficiary 
thereunder  shall  not  be  liable  for  bis  debts  is 
void,  especially  in  view  of  Code  18S7,  8  2428, 
wltlch  declares  that  trust  estates  of  every  kind 
ahall  be  subject  to  the  debts  of  the  beneficiary 
to  the  same  extent  as  they  would  be  if  he  own- 
ed a  like  interest  in  the  thing  holden  or  pos- 
sessed, as  !u  the  uses  or  trust  thereof. 

2.  Trust  deeds  conveying  personal  and  real 
property  to  a  trustee  provided  that  the  benefi- 
ciary should  take  possession  and  have  the  use 
of  the  personal  property  subject  to  a  power  of 
sale  in  the  trustee  for  the  purpose  of  the  trust, 
and  directed  that  after  the  payment  of  interest, 
expenses,  etc.,  from  the  income  of  the  real  es- 
tate, the  trustee  should  pay  the  beneficiary 
sucli  a  sum  as  tiie  trustee  should  deem  neces- 
sary to  the  comfort  and  support  and  mainte- 
nance of  the  beneficiary,  and  that  all  excess  and 
the  proceeds  of  the  sale  of  personal  property 
should  be  invested  as  a  part  of  the  capital  sum. 
Beld,  that  the  beneficiary  acquired  an  absolute 
equitable  estate  in  the  personal  property,  or 
tbe  proceeds  thereof,  and  in  so  much  of  the 
income  of  the  real  estate  as  was  necessary  to 
bis  comfortabie  support  and  maintenance^ 
which  was  subject  to  execution  for  his  debts; 
the  trustee  having  no  right  to  exclude  the  ben- 
eficiary from  the  enjoyment  of  the  estate. 

3.  A  creditors'  bill  which  states  that  it  Is  in 
behalf  of  all  creditors  "who  may  be  entitled  to 
become  parties  to  the  suit"  is  not  objeotionable, 
in  not  being  limited  to  all  lieu  creditors,  as 
only  lien  creditors  are  entitled  to  become  par- 
ties to  the  suit. 

4.  A  creditors'  bill  is  not  required  to  allege 
the  return  of  an  execution  nulla  bona  on  com- 
plainant's judgment. 

5.  Where  a  creditors'  bill,  in  counecUon  with 
the  exhibits  which  are  made  a  part  thereof, 
states  the  complainant's  case  with  such  a  de- 
gree of  certainty  as  to  enable  the  defendants  to 
defend  and  the  court  to  enter  a  decree,  it  is  not 
subject  to  the  objection  of  being  indefinite  and 
uncertain. 

S.  A  creditors'  bill  was  for  the  purpose  of 
reaching  the  interest  of  the  beneficiary  under 
a  trust  deed,  though  the  deed  recited  that  the 
ini«ref>t  of  the  beneficiary  should  not  be  subject 
to  his  debts.  An  amended  bill  was  filed,  which 
alleged  the  oritriual  conve^rance  of  tbe  property 
from  the  beneficiary  to  his  wife  and  from  the 
wife  to  the  trustee,  and  alleged  that  such  con- 
veyances were  for  the  purpose  of  defrauding 
tbe  ben^ciary's  creditors,  and  that  the  inter- 


est of  the  beneficiary  was  subject  to  his  debts. 
Held  that  the  bill  \ras  not  multifarious,  as  be- 
ing an  attempt  to  set  the  deeds  aside,  as  well 
as  to  subject  the  interest  of  the  beneficiary  t» 
the  payment  of  his  debts,  bnt  was  only  for  the 
purpose  of  obtaining  the  latter  relief. 

Appeal  from  corporation  court  of  Winches' 
ter. 

Creditors'  suit  by  one  Hutchinson  against 
Clark  Maxwell  and  others.  From  a  decree 
in  favor  of  defendants,  plaintiff  appeals. 
Reversed. 

S.  J.  C.  Moor,  O.  Kownslar,  M.  McCormiclE, 
and  B.  M.  Ward,  for  appellant  Barton  A 
Boyd,  for  appellees. 

BUCHANAN.  J.  This  snlt  was  Instituted 
to  reach  and  snbject  the  rights  and  Interests 
of  Clark  Maxwell,  the  debtor,  in  certain  real 
and  personal  estate  conveyed  by  bis  wife  to 
a  trustee,  to  the  payment  of  the  debts  of  the 
appellants,  which  had  been  reduced  to  Judg- 
ment and  upon  which  execntion  had  issued. 

Tbe  object  of  the  conveyances  of  the  wife 
to  the  trustee  was,  as  is  stated  in  the  deeds, 
to  provide  "an  estate  and  fund  for  the  main- 
tenance, support,  and  enjoyment  of  the  said 
Clark  Maxwell,  the  husband  of  the  said 
party  of  the  first  part,  at  tbe  same  time 
securing  the  same  against  his  improvidence, 
without  being  alienable  by  blm,  or  In  any 
wise  subject  to  or  chargeable  with  his  past 
present,  or  future  debts  or  liabilities." 

The  estate  conveyed  to  Scott  H.  Hans- 
brongh,  trustee,  by  one  of  the  deeds,  consist- 
ed of  horses,  wagons,  carts,  harness,  silver- 
ware, pictures,  etc.,  and  the  right  to  the  use 
and  occupation  of,  and  to  the  rents  and  prof- 
Its  arising  friHn,  a  certain  farm  lying  in  part 
in  the  county  of  Clarke  and  partly  in  the 
county  of  Frederick,  containing  338  acres, 
during  the  natural  life  of  tbe  husband,  re- 
serving to  the  grantw  tbe  remainder  in  the 
farm. 

The  estate  conveyed  by  the  other  deed  con- 
sisted: 

First  Of  one-half.  In  value,  or  a  moiety, 
of  tbe  capital  or  principal  sum  of  all  the 
properties,  moneys.  Investments,  chose;  in 
action,  and  estate,  real,  personal,  or  mixM, 
in  the  charge,  custody,  and  management  of 
one  George  M.  Saunders,  of  London,  Eng- 
land, the  attorney  and  agent  of  the  wife; 
and. 

Second.  The  net  Income,  rents,  profits,  and 
interest  arising  oat  of  and  derived  from  the 
other  moiety  of  tbe  property  held  by  said 
agent  and  attorney,  during  the  life  of  the 
husband. 

The  estate  or  Interest  of  the  husband  in 
the  horses  and  other  personal  property  con- 
veyed by  the  first-named  deed  Is  limited  as 
follows: 

"The  said  Scott  H.  Hansbrough  shall,  im- 
mediately upon  the  execution  and  delivery 
of  this  indenture,  take  possession  of  the  per- 
sonal proiierty  aforesaid,  mentioned  in  clause 
1,  and  hold  the  same  as  trustee  aforesaid. 
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free  from  all  debts  or  liabilities  of  the  said 
Olark  Maxwell,  and  without  any  right  or 
power  In  the  said  Clark  Maxwell  to  dispose 
of,  alien,  or  charge  or  incumber  the  same, 
but  for  the  free  use  and  enjoyment  of  said 
Clark  Maxwell,  as  provided  In  the  trust 
herein  contained,  with  power  only  to  said 
trustee  to  sell  and  dispose  of  the  same  when 
and  as  he  may  see  fit.  In  accordance  with, 
and  for  the  purposes  of,  the  trust  herein  es- 
tablished." 

As  to  the  form,  the  deed  provides  that  the 
trustee,  "out  of  the  rents  and  profits  arising 
from  said  farm,  after  paying  all  taxes,  in- 
surance, and  necessary  expenses  of  admin- 
istering said  trust,  shall  apply  the  same,  so 
far  as  Is  necessary.  In  his  discretion  and 
Judgment,  to  the  proper  and  comfortable 
support  and  maintenance  of  said  Clark  Max- 
well, paying  therefrom  from  time  to  time, 
or  from  week  to  week,  only  so  much  of  said 
rents  and  profits  proportionately  in  such  sum 
or  sums  as  to  said  trustee  may  seem  proper 
to  be  paid,  without  the  right  or  xrawer  of 
said  Clark  Maxwell  to  assign  or  anticipate 
the  same;  and  any  residue  thereof,  remain- 
ing after  the  payment  of  said  taxes,  costs  of 
insurance,  and  other  expenses  aforesaid,  and 
the  said  support  and  maintenance  of  said 
Clark  Maxwell,  shall  be  safely  invested  from 
time  to  time  by  said  trustee  as  other  trust 
funds  are  required  by  law  to  be  Invested 
and  held  in  trust,  as  a  capital  sum. 

"The  annual  Interest  or  income  from 
which  shall  be  expended  for  the  mainte- 
nance and  support  of  said  Clark  Maxwell  as 
aforesaid,  and  sacb  capital  sum  shall  at  or 
after  the  death  of  said  Clark  Maxwell  be 
paid  to  such  person  or  persons  as  said  Clark 
Maxwell  shall  nominate  and  appoint  by  bis 
last  will  and  testament,  and  in  default  of 
such  appointment  the  same  shall  pass  and 
belong  to  the  heirs  at  law  of  said  Clark  Max- 
well." 

By  the  terms  of  the  other  deed,  which  con- 
veys the  property  in  the  hands  of  Saunders, 
agent  and  attorney.  It  Is  provided  that  the 
property  thereby  conveyed  shall  be  held  In 
trust,  "and  free  from  the  control  and  owner- 
ship and  power  of  said  Clark  Maxwell  and 
his  assigns,  and  In  no  respect  or  manner 
subject  to  any  contract  debt,  or  liability  of 
said  Clark  Maxwell,  but  upon  the  further 
trust  that  out  of  so  much  of  said  income, 
rents,  and  profits  as,  in  the  discretion  and 
Judgment  of  said  trustee,  shall  be  necessary 
therefor,  the  said  trustee  shall  provide  for 
the  proper  and  comfortable  support  of  said 
Clark  Maxwell,  payable  to  or  for  the  said 
Clark  Maxwell  from  week  to  week,  or  from 
time  to  time,  proportionately,  so  much  of 
said  Income,  rents,  and  profits  in  sum  or 
sums  as  may,  to  said  trustee,  seem  proper 
to  be  paid  therefor;  and  any  residue  thereof 
not  so  expended  by  said  trustee  shall  be  by 
him  safely  invested  from  time  to  time,  and 
held  in  trust  as  a  capital  sum,  along  with 
the  aforesaid  capital  or  principal  sum  de> 


rived  from  the  mole^  of  said  properties, 
money,"  etc  It  further  provides  that  "the 
said  trustee,  ui>on  the  death  of  said  Clark 
Maxwell,  shall  pay  the  principal  sum  In  his 
bands  to  such  person  or  persons  as  Maxwell 
shall  nominate  and  appohit  by  his  last  wlU, 
and  in  default  of  such  appointment  the  same 
shall  pass  and  belong  to  his  [Maxwell's] 
heirs  at  law." 

Upon  appellant's  contention,  two  questions 
arise:  First,  whether  the  Interest  or  estate 
conveyed  by  the  deeds  was  a  gift,  or  was 
based  upon  a  valuable  consideration;  sec- 
ond, If  a  gift,  whether  or  not  the  provisions 
of  the  deeds  that  It  should  not  be  liable  for 
the  donee's  debts  are  void,  because  repug- 
nant to  the  nature  of  the  estate  conveyed. 

If  the  conveyances  were  based  upon  a  val- 
uable consideration,  the  second  question  does 
not  arise,  as  It  Is  conceded  by  appellees' 
counsel  that.  If  the  cestui  que  trust  paid  a 
consideration  for  the  property  conveyed,  the 
provisions  of  the  deed  that  It  should  not 
be  liable  for  his  debts  would  be  a  fraud  up- 
on the  rights  of  his  creditors,  and  could  not 
be  upheld. 

The  deeds  in  question,  upon  their  face,  pur- 
port to  convey  the  estate  or  Interest  which 
passes  to  the  grantee  as  gifts,  and  the  record 
does  not  show  that  the  conveyances  were 
based  upon  considerations  deemed  valuable 
In  law. 

Being  gifts,  the  next  question  Is,  are  the 
provisions  of  the  deeds,  declaring  that  the 
donee's  estate  or  Interest  therein  should  not 
be  liable  for  his  debts,  void? 

It  Is  conceded  that  the  question  of  the  lia- 
bility for  debt  of  a  cestui  que  trust's  Interest 
in  property,  out  of  the  Income  of  which  he 
is  to  be  supported  for  life,  had  not  been 
passed  upon  by  this  court  prior  to  the  case 
of  Garland  v.  Oarland,  87  Va.  758,  13  S.  E. 
478.  13  U  R.  A.  212,  24  Am.  St  Rep.  682. 
Numerous  cases  bad  been  before  this  court 
In  which  trusts  making  somewhat  similar 
provisions  were  Involved,  but  they  were  ei- 
ther cases  in  which  it  was  not  necessary  to 
pass  upon  the  question  now  under  consid- 
eration, or  cases  where  the  provisions  were 
for  the  benefit  of  two  or  more  benefldarles; 
and  the  question  was  whether  or  not  their 
Interests  could  be  severed,  or  whether  they 
were  so  connected  that  no  port  of  the  trust 
fund  could  be  reached  for  the  debts  of  any 
one  of  them.  Among  these  cases  are  Mark- 
ham  V.  Guerrant  4  Leigh,  279;  Nlckell  v. 
Handly,  10  Grat  836;  Camp  v.  Cleary,  76 
Va.  140. 

But  it  Is  claimed  that  In  the  case  of  Gar- 
land V.  Garland,  87  Va.  758,  13  S.  E.  478,  13 
L.  B.  A.  212,  24  Am.  St  Rep.  682,  the  va- 
lidity of  such  trusts  was  upheld,  and  that 
the  question  is  no  longer  an  open  one  In  this 
state. 

The  opinion  of  the  court  In  that  case  does 
so  hold,  but  the  construction  which  the  court 
placed  upon  the  will  did  not  we  thlnlc,  re- 
quire a  decision  of  the  question.    It  con- 
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strued  fhe  will  as  giving  to  the  testator's 
brother  Burr  Garland  the  mere  right  to  a 
decent  and  comfortable  support  out  of  the 
profits  of  an  estate,  the  legal  title  to  which,  as 
well  as  the  i»rofltB,  be  (the  testator)  was  care- 
fid  to  confer  upon  the  trustee.  Burr  Oar- 
land  was  dead,  and  the  property  sought  to 
be  subjected  were  profits  unexpended  at  the 
time  of  his  death. 

Having  placed  this  construction  ui>om  the 
will,  the  court  says:  "On  behalf  of  the  ap- 
pellees, it  Is  Insisted  that,  the  testator,  by 
his  will,  gave  to  Burr  Garland  the  profits 
therein  mentioned  absolutely,  and  that  the 
exemption  of  the  profits  from  liability  fw 
Burr  Garland's  debt  is  void,  because  they 
say  It  is  a  fundamental  doctrine  of  the 
English  chancery,  and  that  the  same  rule 
prevails  In  America,  that  no-  such  estate  can 
be  deprived  of  the  Incident  of  alienability 
or  liability  for  the  debts  of  the  owner. 

"But  this  argument  seems  to  me  to  be  be- 
side the  mark. 

"In  this  case  the  devisee  and  legatee.  Burr 
Garland,  did  not  take  any  absolute  property 
in  the  profits  of  the  estate  which  he  might 
have  assigned  or  alloted,  but.  on  the  con- 
trary, be  acquired  the  mere,  although  ex- 
clusive, right  to  a  reception  of  so  much  <tf 
said  profits  as  would  furnish  a  decent  and 
comfortable  support  for  himself;  and  this 
wns  so  qualified  and  limited  as  to  fence 
out  all  bis  creditors,  except  those  who  fur- 
nished blm  supplies  for  his  support.  Had  be 
undertaken  to  expend  these  profits  In  any 
other  way,  he  would  have  been  gull^  of  a 
breach  of  trust;  for  there  was.  In  the  eye 
of  a  court  of  equity,  as  complete  a  trust  In 
blm  to  apply  these  profits  In  this  one  direc- 
tion as  there  was  In  the  trustee  to  hold  the 
legal  title.  And  while  he  (Burr  Garland) 
took  this  qualified  right,  which  we  think  it 
is  a  misnomer  to  call  'property,'  the  remain- 
der-men took  a  vested  remainder  in  all  the 
surplus  or  unexpended  profits." 

If  Burr  Garland  acquired  no  property 
rights  under  the  will  of  bis  brother  in  the 
profits  sought  to  be  subjected  In  that  case, 
as  the  court.  In  effect  held,  then  there  was, 
of  course,  nothing  for  his  creditors  to  sub- 
ject, and  there  was  no  necessity  or  occasion 
for  the  court  expressing  any  opinion  upon 
the  validity  or  invalidity  of  such  provisions 
where  the  cestui  que  trust  did  take  a  prop- 
erty Interest  under  the  trust  That  expres- 
sion of  opinion  was  therefore  a  mere  dictum, 
and  cannot  be  regarded  as  an  authoritative 
decision  of  the  question  under  consideration. 

It  Is  well  settled  In  this  country  and  In 
Bngland,  from  whch  country  we  derive  the 
principles  of  our  Jurisprudence,  that  a  gift  or 
grant  of  a  beneficial  estate.  In  fee  or  abso- 
lutely, whether  legal  or  equitable,  has  cer- 
tain legal  incidents  of  which  the  estate  can- 
not be  devested,  and  all  conditions  adopted 
for  that  purpose  are  necessarily  repugnant 
and  void.  Among  those  inddents  are  the 
donee's  or  grantee's  power  of  alienating  such 
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estate,  and  its  liability  for  bis  debts.  Co. 
Lltt  223a;  Brandon  v.  Boblnson,  18  Yes. 
429;  2  Minor,  Inst  <4tii  Ed.)  287,  288;  Gray, 
Bestr.  Allen.  Propi  (2d  Ed.)  U  106,  1S4. 

The  reasons  of  this  doctrine  or  principle 
Is  the  repugnancy  of  such  restraints  upon  the 
ordinary  rights  of  property,  and  that  proper- 
ty would  thereby  be  withdrawn  from  the  or- 
dinary rules  and  channels  of  conunoxse  and 
trade. 

In  Co.  Litt  223a,  in  discussing  conditions 
against  alienation,  It  Is  said:  "The  like  law 
Is  of  a  devise  in  fee  upon  condition  that  the 
devisee  shall  not  alien,  the  condition  is  void; 
and  so  it  is  of  a  grant  rdease,  confirmation, 
or  any  other  conveyance  whereby  a  fee  sim- 
ple doth  pass.  For  it  is  absurd  and  repug- 
nant to  reason  that  he  that  hath  no  possibil- 
ity to  have  the  land  revert  to  him  should  re- 
strain his  feoffee  in  fee  simple  of  all  his  pow- 
er to  alien.  And  so  it  is  If  a  man  be  pos- 
sessed of  a  lease  for  years,  or  of  a  horse,  or 
of  any  other  chattel,  real  or  personal,  and 
give  or  sell  hl>  whole  Interest  or  propertle 
therein,  upon  condition  that  the  donee  or 
vendee  shall  not  alien  the  same,  the  same  is 
void,  because  his  whole  Interest  and  propw- 
tie  is  out  of  him,  so  as  he  bath  no  possibllltie 
of  a  reverter;  and  It  Is  against  trade  and 
trafflque  and  bargaining  and  ccntractlng  be- 
tween man  and  man." 

The  case  of  a  settlement  upon  a  married 
woman,  or  In  reference  to  coverture.  Is  an 
exception,  or  apparent  exception,  to  the  gen- 
eral rule  that  conditions  restraining  the  pow- 
er of  alienation  and  exempting  property  from 
the  liability  for  the  debts  of  the  owner  are 
repugnant  and  void.  But  the  whole  doctrine 
of  the  equitable  separate  estate  of  a  married 
woman  Is  the  creature  of  equity,— the  Inven- 
tion of  the  chancellors.— and  sets  at  naught 
many  of  the  principles  of  the  common  law. 
2  Minor,  Inst  (4th  Ed.)  618. 

"When  this  court"  said  Lord  Cottenham 
In  TuUett  v.  Armstrong,  4  Mylne  &  C.  377. 
"•  •  ♦  first  established  the  separate  es- 
tate. It  violated  the  laws  of  property  as  be- 
tween husband  and  wife;  but  It  was  thought 
beneficial,  and  it  prevailed.  It  being  once 
settled  that  a  wife  might  enjoy  separate  es- 
tate as  a  feme  sole,  the  laws  of  property  at- 
tached to  this  new  estate;  and  it  was  found, 
as  part  of  such  law,  that  the  power  of  alien- 
ation belonged  to  the  wife,  and  was  de- 
structive of  the  security  intended  for  It 
Equity  again  Interfered,  and,  by  another 
violation  of  the  law  of  property,  supported 
the  validity  of  the  prohibition  against  alien- 
ation."   Buckton  v.  Hay,  11  Oh.  Dlv.  645. 

It  is  also  well  settled  in  England  that  the 
right  of  alienation  and  liability  for  debts  are 
Inseparable  Incidents  of  a  life  estate,  wheth- 
er limited  by  way  of  trust  or  otherwise,  ex- 
cept in  cases  where  there  is  a  termination 
or  limitation  over  of  the  estate  dependent 
uiran  attempted  alienation  or  seizure  by  cred- 
itors. Brandon  v.  Robinson,  18  Yes.  429; 
Graves  v.  Dolphin,  1  Sim.  66;    Rochford  v. 
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Hackman,  9  Hare,  475;  Gray,  Restr.  AIIoi. 
Prop.  I  134. 

It  Is  also  equally  well  settled  In  this  coun- 
try, eren  In  those  JnrlBdlctlons  where  "spend- 
thrift  trusts"  are  upheld,  that  llablUty  for 
debts  to  an  Inseparable  inddent  of  a  legal 
life  estate.  In  the  case  of  Hahn  t.  Hutch- 
inson, 160  Pa.  1S8,  189.  28  AtL  167,  In  the  su- 
Itreme  court  of  PoinsylTanla,  where  such 
trusts  seem  to  haTe  bad  their  origin.  It  was 
held,  following  prior  decisions,  that,  'in  6r- 
der  to  protect  the  estate  from  creditors,  the 
legal  estate  must  be  In  the  hands  of  a  trus- 
tee, and,  if  the  equitable  estate  become 
merged  In  the  legal.  It  could  be  Immediatdy 
seized  in  execution  by  the  creditors."  PrwC. 
Gray,  who  has  given  this  subject  the  most 
thorough  InTestlgatlon,  In  his  work  on  Be- 
straints  on  Alienation,  says  there  is  not  a 
shred  of  authority  on  either  side  of  the  At- 
lantic in  favor  of  the  doctrine  that  a  life 
tenant  of  the  legal  estate  In  land  can  be  re- 
strained from  alienation.  Sections  138,  134. 
In  our  InTestigation,  we  have  found  no  case 
holding  a  contrary  doctrine,  unless  it  be  some 
Illinois  cases  referred  to  by  Prof  Gray.  At 
least  the  overwhelming  current  of  author- 
ity is  that  a  legal  life  estate  Is  subject  to  the 
legal  Incidents  of  property,  one  of  which  Is 
that  It  is  liable  for  the  owner's  debts.  Ehrls- 
man  y.  Bener,  162  Pa.  S77,  29  Atl.  719;  Wel- 
lington y.  Janvrln,  60  N.  H.  174:  McCIeary 
y.  Ellis,  54  Iowa,  811,  6  N.  W.  571,  87  Am. 
Rep.  205;  Maynard  v.  Cleaves,  149  Mass.  807, 
21  N.  E.  876. 

If  liability  for  debts  is  an  inseparable  In- 
cident of  a  legal  life  estate,  as  it  unquestion- 
ably Is,  why  should  It  not  be  an  inseparable 
Incident  of  a  like  estate  In  equity?  One  rea- 
son why  it  Is  an  inseparable  incident  of  prop- 
erty at  common  law  Is  that  It  is  against  pub- 
lic policy  that  a  man  "should  have  an  estate 
to  live  on,  but  not  an  estate  to  pay  debts 
with."  Does  not  this  reason  apply  as  much 
to  equitable  estates  as  to  legal?  A  restraint 
on  alienation  and  freedom  from  liability  for 
debt  are  as  much  against  public  policy  in  the 
one  case  as  in  the  other.  The  English  chan- 
cery courts  recognized  this,  and  applied  the 
rule  of  the  common  law  to  equitable  es- 
tates. They  did  not  Ingraft  any  new  doc- 
trine on  the  common  law,  as  Is  suggested  in 
some  of  the  cases  which  uphold  spendthrift 
trusts;  but,  as  Prof.  Gray  shows  conclusive- 
ly, "they  walked  scrupulously  In  the  ancient 
ways  of  the  law,  and  it  is  these  late  cases 
which  have  departed  from  the  principles  of 
the  common  law  as  much  as  they  have  from 
the  precedents  in  equity."  "The  common 
law,"  as  he  says,  "held  that  legal  estates  of 
freehold,  whether  in  fee  simple  or  for  life, 
should  not  be  Inalienable;  and  chancery  held 
the  same  of  equitable  estates  of  freehold. 
The  common  law  held  that  a  legal  life  es- 
tate might  be  made  determinable  on  alien* 
atlon,  and  chancery  held  the  same  of  an 
equitable  life  estate."     Sectl<»i  256. 

Not  only  did  courts  of  equltj',  In  the  fnr^ 


therance  of  a  wise  public  policy,  recognize 
the  fact  that  equitable  as  well  as  legal  estates 
should  not  be  withdrawn  from  commerce, 
and  should  be  liable  for  the  obligations  of 
the  owner,  but  at  an  early  day,  very  soon  aft- 
er we  bad  severed  our  connection  with  the 
mother  country,  the  lawmaldng  power  of 
this  state,  by  an  act  regrulating  conveyances, 
which  went  Into  ^ect  January  1,  1787,  and 
which,  with  some  verbal  changes,  is  found 
In  section  2428  of  the  Code  of  1887,  declared 
that  "estates  of  ev«y  kind,  holden  or  pos- 
sessed In  trust,  shall  be  subject  to  debts  and 
charges  of  the  persons  to  whose  use,  or  to 
whose  benefit,  they  are  holden  or  possessed, 
as  they  would  be  If  those  persons  owned 
the  like  Interest  In  the  things  b<dden  or  pos- 
sessed, as  In  the  uses  or  trusts  thereof."  12 
Hen.  St  c.  62,  p.  157;  1  Rev.  Code,  1S19, 
C.  99,  {  80. 

This  statute  makes  the  equitable  estate  of 
the  cestui  que  trust  liable  for  bis  debts  to 
the  same  extent  as  If  he  were  the  legal 
owner  of  the  sapae.  If  a  condition  Is  an- 
nexed to  a  legal  life  estate  that  It  shall  not 
be  liable  for  the  owner's  debts.  It  Is  void. 
Why,  then.  Is  not  a  like  condition  annexed 
to  an  equitable  life  estate  void  also? 

The  legislation  of  the  state  shows  that  it 
was  the  object  and  policy  of  the  legislature 
to  make  all  estates,  where  the  owners  are 
sal  Juris,  liable  for  debt  whether  legal  or 
equltaJble,  except  such  as  might  be  exempt 
by  express  statutory  provisions.  The  effect 
of  upholding  spendthrift  trusts  would  be  to 
encourage  idleness  and  lessen  enterprise,  and 
to  foster  a  class  who  become  more  and  more 
reckless  and  IndifFerent  to  their  honest  debts, 
from  a  sense  that  they  are  hedged  In  by  the 
law  beyond  the  reach  of  their  creditors. 

The  decisions  of  the  American  courts  up- 
on this  question  are  conflicting,  and  the  rea- 
scmlng  of  the  cases  which  uphold  spendthrift 
trusts  Is  unsatisfactory,  and,  as  It  seems  to 
us,  at  war  with  well-Bettled  principles  of 
law  as  to  the  Incidents  of  property,  whilst 
the  English  courts  at  chancwy,  and  the 
American  cases  which  follow  them,  even  If 
our  statute  did  not  make  a  debtor's  equi- 
table property  liable  for  his  debts  to  the 
same  extent  as  If  he  were  the  legal  owner, 
seem  to  us  to  be  sustained  by  the  better 
reason,  and  In  furtherance  oC  a  wise  public 
policy.  Whatever  rights,  whether  legal  or 
equitable,  a  person  sul  Juris  has  In  prop- 
erty, ought  to  be,  and  we  think  Is,  liable  for 
his  debts,  except  so  far  as  Is  exempt  there- 
from by  statute.  Whatever  rights  of  prop- 
erty the  cestui  que  trust  can  demand  from 
his  trustees,  his  creditors  ought  to  have  the 
right  to  subject  to  the  payment  of  their 
debts,  unless  his  rights  are  so  connected  or 
blended  with  the  rights  of  others  that  they 
cannot  be  subjected  without  prejudice  to  the 
latter's  rights.  Nlckell  y.  Handly,  10  Grat 
336,339. 

Having  reached  this  conclusion,  the  provi- 
sions In  the  deed  of  Mrs.  Maxwell  must  be 
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held  to  be  void  in  so  far  as  they  declare 
that  the  property  rights  which  her  husband 
acquired  under  the  deeds  shall  not  be  liable 
for  his  debts. 

The  next  question  Is,  -trhat  rights  of  iMrop- 
erty  did  the  husband  acquire  by  the  deeds? 

By  the  first-mentioned  deed,  filed  with  the 
bill,  and  marked  "Exhibit  B,"  he  acquired 
an  absolute  equitable  estate  In  the  horses 
and  other  personal  property  described  in 
danae  numbered  1  of  that  deed,  or  in  the 
proceeds  thereof,  in  the  event  the  trustee 
sold  the  same,  as  he  had  authority  to  do 
under  the  proTisions  of  the  deed.  Under  that 
deed,  and  the  other  deed  filed  with  the  bill, 
marked  "Exhibit  C,"  he  was  entitled  to 
what,  in  the  Judgment  and  discretion  of  the 
trustee,  would  be  a  ixt>per  and  comfortable 
support  and  maintenance  out  of  the  roits 
and  profits  of  the  farm  conveyed  by  the  first- 
named  deed,  and  ont  of  the  income,  rents, 
and  pcoAtB  of  the  property  conveyed  by  the 
second-named  deed,  after  iwylng  taxes,  in- 
surance, and  necessary  exi>enses  of  adminis- 
tering the  trust,  and  which  were  made  prior 
charges  upon  the  profits  and  income  received 
by  the  tmatee  from  the  farm  and  from  the 
property  c<»veyed  by  the  other  deed.  And 
the  husband  was  further  entitled,  under  the 
provisions  of  the  first-named  deed,  to  the  an- 
nual Interest  or  Income  on  so  much  of  the 
rents  and  profits  of  the  farm  as  were  not 
necessary  for  the  said  proper  and  comfort 
able  support  and  maintenance  of  the  hus- 
band, and  which  the  trustee  was  required  by 
the  deed  to  invest  as  a  capital  sum  or  in- 
terest-bearing fund. 

We  are  of  opinion,  therefore,  that  the  ap- 
pdlants  have  the  right  to  have  subjected  to 
Hie  payment  of  their  debts,  so  far  as  may  be 
taecessary,  the  horses  and  other  personal 
property  conveyed  by  clause  numbered  1  of 
tibe  deed  marked  "Exhibit  B,"  and  filed  with 
tiie  bill,  or  the  proceeds  thereof,  if  that  prop- 
erty has  been  sold  by  the  trustee,  and  so 
much  of  the  rents,  profits,  and  Income  de- 
rived by  the  trustee  from  the  other  praf>erty 
conveyed  by.  and  also  the  fund  invested  un- 
der, the  two  deeds,  after  payhig  the  prior 
charges  of  taxes,  insurance,  etc..  charged 
thereon,  as  the  husband  would  be  entitled  to 
leoeive  for  his  proper  and  comfortable  sup- 
port and  maintoiance  under  the  provisions 
of  the  said  deeds. 

It  is  true,  there  is  a  discretion  vested  in 
the  trustee  by  the  deeds  as  to  what  amount 
of  the  rents,  profits,  and  income  arising  from 
the  property  conveyed  shall  be  applied  to 
the  husband's  support  and  maintenance;  but 
it  seems  to  be  settled  that  where  trustees 
are  directed  to  apply  the  income  of  a  trust 
fund  for  the  support  and  benefit  of  the  debt- 
or, and  for  other  purposes,  but  have  no  right 
to  exclude  the  debtor,  then  the  assignee  and 
the  creditors  can  claim  from  the  trustee  the 
amount  which  the  debtor  could  have  claimed 
ahould  have  been  applied  to  his  benefit  Page 
T.  Way,  8  Beav.  20;   Kparsley  v.  Woodcock, 


3  Hare,  186;  RIppom  t.  Norton,  2  Beav.  63; 
Wallace  v.  Anderson,  16  Beav.  633;  and 
Gray,  Restr.  Allen.  Frc^.  169. 

Upon  cross  appeal,  the  action  of  the  court 
in  overruling  the  demurrer  to  the  bill  and 
amended  bill  is  assigned  as  error  by  the  ap- 
pellees. 

The  first  objection  is  that  the  bill  was  filed 
In  behalf  of  all  creditors,  when  it  could  be 
filed  on  behalf  of  all  lien  creditors. 

The  bill  is  in  behalf  of  complainants,  and 
"fa  behalf  of  all  creditors  of  Clark  Maxwell 
who  may  be  entitled  to  become  parties  to  this 
suit"  As  only  lien  creditors  were  entitled 
to  become  parties  to  the  suit,— Armstrong's 
Adm'r  V.  Pitts,  13  Orat  236,  24B,— the  bill 
must  be  construed  as  showing  on  its  face 
that  it  was  filed  in  behalf  of  such  creditors 
only.  The  complainants  were  lien  creditors, 
and  none  other  than  lien  creditors  became 
parties  to  the  suit. 

The  next  objection  urged  to  the  bill  is 
that  it  alleges  that  the  complainants  had 
sued  ont  execution  and  obtained  a  lien  upon 
the  proptrty  sought  to  be  subjected,  without 
showing  that  they  had  exhausted  their  ran- 
edy  at  law. 

It  was  necessary,  under  the  decision  ot 
Armstr(«g's  Adm'r  r.  Pitts,  supra,  that  the 
creditors  should  have  a  lien  upon  the  property 
sought  to  be  subjected,  before  they  could 
come  into  a  court  of  equity:  but  it  was  not 
necessary  that  they  should  have  alleged  a 
return  of  "No  property  found"  upon  the  exe- 
cutions as  a  condition  precedent  to  filing  their 
blU.  Trust  Ck).  V.  Harle,  110  U.  8.  710,  4 
Sup.  Ot  226,  28  li.  Bd.  801,  303;  Lewin, 
Trusts,  796. 

The  third  objection  is  that  Its  allegatlmis 
are  Indefinite  and  uncertain.  The  bill,  when 
read  in  connection  with  the  exhibits  filed,  and 
which  are  made  a  part  of  It,  is  not,  in  our 
ophiion,  subject  to  the  objection  made,  but 
states  the  complainants'  case  with  rach  a  de- 
gree of  certainty  and  consistency  as  would 
enable  the  defendants  to  make  defense,  and 
the  court  to  decree  upon  the  case  made,  and 
that  Is  sufficient 

The  fourth  ground  of  demurrer  Is  that  the 
bill  and  amoided  bill  are  multifarious. 

The  object  of  the  original  bill  was  to  suN 
Ject  the  interest  of  the  debtor  In  the  trust 
subject  to  the  payment  of  his  debts,  notwith- 
standing the  provisions  ot  the  deeds  creating 
the  trust  declared  that  It  should  not  be  so 
liable,  upon  the  ground  that  such  provisions 
were  void.  In  addition  to  the  facta  alleged 
In  the  original  bill,  the  amended  bill  alleges 
that  the  interest  of  the  debtor  in  the  trust 
subject  was  not  a  gift,  but  that  the  deeds 
conveying  it  were  founded  upon  a  valuable 
consideration,  'nie  amended  bill,  it  Is  true, 
further  alleges  that  the  property  settled  by 
the  wife  upon  the  debtor  husband  had  been 
originally  conveyed  by  him  to  her,  with  all 
his  other  property,  and  that  these  convey- 
ances of  the  husband  to  the  wife,  and  after- 
wards of  the  wife  for  the  benefit  of  the  hus- 
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band,  were  executed  In  pursuance  at  a  plea 
to  hinder,  delay,  and  defraud  the  creditors  of 
the  husband;  but  In  the  aame  paragraph-  In 
which  that  allegation  la  made  It  Is  alleged 
that  the  deeds  of  the  wife  rest  In  the  hus- 
band the  equitable  title  to  all  the  property 
conveyed  to  the  trustee,  In  trust  for  the  for- 
mer's  use  and  benefit,  and  that  such  equita- 
ble Interests  are  subject  to  and  liable  for 
the  payment  of  his  debts.  It  Is  apparent 
from  the  whole  frame  and  scope  of  the 
amended  bill  that  It  was  not  filed  to  have  the 
deeds  In  question  set  aside  and  annulled  upsn 
the  ground  that  they  were  made  to  hinder, 
delay,  and  defraud  the  creditors  of  the  hus- 
band, but  to  subject  the  debtor's  Interest  in 
the  trust  Subject  to  the  payment  of  his  debts, 
—the  same  object  for  which  the  original  bill 
was  filed. 

We  are  of  opinion  that  there  was  no  error 
In  the  court's  overruling  the  demurrer  to  the 
bin  and  amended  bill  upon  either  of  the 
grounds  assigned. 

The  decree  appealed  from  must  be  reversed, 
and  the  cause  remanded  to  the  corporation 
court  for  further  proceedings  to  be  had  in 
accordance  with  the  views  expressed  In  this 
opinion. 

Reversed. 


ROBINSON  V.  BASS'  AOirB. 

(Snpreme  Court  of  Appeals  of  ytrgiiils.    Jan. 

SO,  1902.) 

FRACD-TRUST   DBBP— gYIDBNCB-BU yFlUUHW. 
CY— UMITATION   OF   ACTION. 

1.  A  note  made  by  a  husband  to  his  wife  as 
secnrity  for  an  alleged  indebtedness  was  for 
fl.OOO,  and  was  claimed  by  tiie  hnsband  and 
wife  to  have  been  given  for  money  loaned  by 
the  wife,  which  she  bad  received  from  her 
father's  estate,  and  it  was  shown  that  on  the 
day  of  its  date  the  wife  had  received  $1,000 
trom  her  father's  estate,  and  a  witness  tMtified 
that  he  had  heard  the  hnsband  and  wife  talk 
about  the  hnsband  oslng  his  wife's  money.  Ihe 
note  was  dated  January  5.  18S9,  the  last  9 
having  been  changed  from  an  8.  Held,  that  the 
evideuce  failed  to  show  fraud. 

2.  Code,  {  2922,  enacted  that.  If  any  debtor 
on  contract  promise  payment  in  writing,  the 
creditor  may  maintain  an  action  within  the 
nnmber  of  years  after  the  promise  that  he 
might  have  maintained  it  if  it  were  the  orig- 
inal eaase  of  action.  Held  that,  though  the 
debtor  be  insolvent  when  a  new  promise  is 
made,  such  fact,  while  a  circumstance  in  de- 
termining whether  there  has  been  collusion,  is 
not  alone  proof  of  the  same. 

3.  Where  five  years  after  the  accruing  of  an 
Indebtedness  and  two  years  before  the  creditor 
obtained  a  lien  on  the  debtor's  land  by  a  Jadg^ 
ment  the  debtor  revived  a  debt  from  himself  to 
his  wife,  which  had  been  barred  by  limitation, 
by  the  giving  of  a  trust  deed  in  favor  of  the 
■mte  on  the  land  on  which  the  judgment  was  a 
lien,  the  revival  was  good  as  against  the  judg- 
ment creditor. 

Appeal  from  corporation  court  of  Dan- 
ville. 

Snit  by  Jennie  H.  Robinson  against  the 
administrator  of  R.  T.  Bass.  From  a  de- 
cree In  favor  of  defendant,  complainant  ap- 
peals.   Afl^med. 


James  H.  Guthrie  and  B.  Oreen,  for  ap- 
pellant   PeatroBs  &  Harris,  for  appellee. 

OARDWELL,  J.  The  conlroTersy  In  this 
case  Is  oyer  a  debt  for  |1,000,  with  Interest 
thereon  from  January  5,  1888,  which  the 
corporation  court  of  the  dty  of  DanvUle,  by 
Its  decree  appealed  from,  held  to  be  suffi- 
ciently proved  in  favw  of  Kate  M.  Bass, 
the  wife  of  R.  T.  Bass,  and  that  this  debt 
constituted  a  lien  superior  to  the  alleged 
lieu  of  appellant's  Judgment  against  R.  T. 
Bass,  now  deceased,  oa  the  real  estate  con- 
veyed by  him  to  John  Li.  Penn,  trustee,  to 
secure  his  Indebtedness  to  his  wife. 

On  January  5,  1889,  R.  T.  Bass  executed 
his  note  to  his  wife,  Kate  M.  Bass,  for  $!,• 
000,  payable  on  demand,  and  on  October  2, 

1897,  executed  the  deed  to  Penn,  trastee, 
above  referred  to,  which  was  dtdy  recorded, 
conveying  a  certain  lot  in  the  city  of  Dan- 
ville, with  Improvemente  thereon,  to  secnrs 
the  payment  of  the  $1,000  note  and  two 
other  notes  to  his  wife,  which,  as  the  deed 
recites,  were  "for  moneys  that  came  to  her 
from  her  father's  estate,  and  which  she  had 
loaned  said  B.  T.  Bass,  and  permitted  hhd 
to  use,  with  tlie  understanding  and  agree- 
ment that  be  would  repay  the  same  to  her, 
and  to  repay  which  be  now  again  promises." 

The  appellant,  Jennie  M.  Robinson,  on  the 
6th  day  of  March,  1899,  recovered  a  Judg- 
ment against  R.  T.  Bass  for  $1,600,  with  in- 
terest thereon  from  the  16th  day  of  August 

1898,  and  coste,  upon  a  debt  contracted  on 
the  24tfa  day  of  May,  1894.  the  bitereat  on 
the  debt  having  been  paid  by  Bass  to  Au- 
gust 16,  1898.  Her  first  contention  here  Is 
that  the  corporation  court  erred  in  holding 
that  the  debt  of  $1,000  due  to  Kate  M.  Bass, 
appellee.  Is  sufficiently  proved  as  a  debt 
against  the  estate  of  B.  T.  Bass,  deceased, 
and  Spence  v.  Repass,  94  Ya.  710,  27  S.  E. 
683,  and  Crowder  v.  Oarber,  97  Ya.  66S,  84 
8.  E.  470,  are  relied  on  as  supporting  tills 
contention. 

The  rules  governing  In  testing  the  bona 
fides  of  a  transaction  between  husband  and 
wife  are  well  settled,  and  are  concisely  stat- 
ed in  Spence  v.  Repass,  snpra.  They  are 
that  transactlooB  between  hnsband  and  wife 
must  be  closely  scratlnlxed,  to  see  that  ttiey 
are  fair  and  honest  and  not  mere  contriv- 
ances resorted  to  for  the  purpose  of  placing 
the  bnsband's  property  beyond  the  reach  of 
his  creditors;  that  In  a  contest  between  the 
credlt<HV  of  a  hnsband  and  the  wife  the 
burden  of  proof  Is  upon  her  to  show  by 
clear  and  satisfactory  evidence  the  bona 
fides  of  the  transaction,  and  In  all  sucli 
cases  the  presumptions  are  In  favor  of  the 
creditors,  and  not  In  favor  of  the  title  of 
the  wife.  And  the  opinion  further  says: 
"Nor  Is  the  holding  of  a  bond  sidRclent  evi- 
dence that  at  the  time  the  bond  purports 
to  have  been  given  It  was  recognised  as  a 
debt  and  that  both  husband  and  wife  In- 
tended to  occupy  the  relation  to  each  other 
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of  d«btor  and  creditor.  The  burden  is  upon 
the  ivlfe  to  show  tbat  tbe  original  transac- 
tion represented  a  loan  by  ber  to  tbe  hus- 
band, and  a  contemporaneous  promise  on 
bis  part  to  pay  the  debt;  otherwise,  wbat 
was  originally  a  gift  to  the  husband  in  busi- 
ness, and  nsed  by  him  as  a  basis  of  credit, 
could  subsequently,  when  he  became  in- 
volved, be  converted  into  a  debt  to  his  wife, 
and  thus  perpetrate  a  fraud  upon  his  cred- 
itors with  the  utmost  facility  and  immun- 
ity." But  the  transaction  in  that  case  was 
sustained  because  Mrs.  Repass  had  success- 
fully borne  and  met  the  burden  imposed  up- 
on her,  and  bad  established  with  clearness 
and  certainty  that  her  purchase  from  her 
husband  of  the  land  In  controversy  was  a 
bona  fide  transaction. 

In  Crowder  v.  Garber,  supra,  it  was  held 
that  the  requisite  evidence  to  sustain  the 
deed  from  the  husband  to  the  wife  had  not 
been  furnished.  She  claimed  In  her  answer 
to  have  furnished  the  money  with  which 
to  purchase  the  property  conveyed  to  ber 
husband,  and  afterwards  conveyed  by  him 
to  her,  but  failed  to  show  by  satisfactory 
evidence  that  she  had  In  fact  furnished  the 
money  with  which  her  husband  purchased 
the  property  upon  a  contemporaneous  prom- 
ise from  him  to  repay  it  to  her,  or  tbat  she 
bad  the  means  out  of  which  to  furnish  the 
money.  It  was  therefore  held  tbat  the  con- 
veyance to  the  wife  was  not  a  bona  flde 
transaction,  and  was  void  as  to  the  creditors 
of  the  husband. 

In  this  case,  the  appellee,  Mrs.  Bass,  bad 
no  property  except  what  she  derived  from  the 
estate  of  her  father,  and  the  uncontradicted 
proof  is  that  she  received  ^1,000  from  the  es- 
tate of  her  father  on  January  5,  1889,  the 
very  date  the  note  in  question  bears.  John 
r^  Penn,  trustee,  in  the  deed  of  October  2, 
1807,  and  a  brother  of  appellee,  testifies  that 
the  fact  that  R.  T.  Bass  was  Indebted  to  his 
wife  was  well  known  to  him  (witness);  that 
from  hearing  conversations  as  to  it  between 
ber  and  ber  husband,  B.  T.  Bass,  witness 
knew  that  he  was  using  the  moneys  of  his 
wife  by  and  upon  the  understanding  and 
agreement  that  be  was  to  return  and  repay 
them  to  her;  and  that  "he  knew  also  that 
she  had  bis  [her  husband's]  note  tar  a  por- 
tion of  these  moneys."  On  cross-examina- 
tion he  shows  tbat  bis  knowledge  of  the  dis- 
I>08itlon  which  Mrs.  Bass  made  of  the  mon- 
eys she  received  from  her  father's  estate 
was  not  confined  entirely  to  information  re- 
ceived from  ber;  that  the  matter  was  fre- 
quently discussed  by  difterent  members  of 
the  family,  and  that  it  was  generally  known 
by  them  tbat  she  was  lending  her  money,  as 
.  she  received  It,  to  Mr.  Bass,  her  husband. 

Witness  W.  W.  Brown  shows  that  he  had 
the  closest  business  relations  (a  partner)  with 
R.  T.  Bass,  and  intimate  acquaintance  with 
his  business  for  years.  While  unable  to  fix 
the  date  nearer  than  1880  or  1890,  because 
away  from  the  records  when  testifying,  and 


having  to  rely  on  his  memory,  he  states  that 
R.  T.  Bass  contributed  about  $2,000-that 
he  got  from  his  wife— to  the  business  of  Bass, 
Brown  &  Lee;  that  "Mr.  Bass  agreed  to  get 
the  money  from  bis  wife.  He  did  so,  and 
it  was  used  in  running  a  sawmill  in  Robeson 
county.  North  Carolina."  We  are  unable  to 
see  the  force  of  the  contention  made  by  coun- 
sel for  appellant  that  the  fact  that  the  date 
of  the  note  (or  $1,000  appears  to  have  been 
dianged  from  January  5,  1888,  to  January  5, 
1889,  by  changing  to  a  9  the  last  8  In  1888, 
at  least  throws  a  suspicion  over  the  transac- 
tion. It  would  have  been  no  change  to  have 
corrected  an  error  in  the  year,  and  made  It 
conform  to  the  proper  year,  before  Issuing 
the  note.  The  evidence  in  the  cause,  we 
think,  shows  great  likelihood  tbat  the  change 
of  the  last  figure  8  In  1888  for  the  figure  9 
occurred  by  reason  of  the  liability  to  inadver- 
tently write  the  past  rather  than  the  new 
year  in  the  first  days  of  the  new  year;  and, 
a>  is  well  said  by  counsel  for  appellee.  If  R. 
T.  Bass  had  been  perpetrating  a  fraud  in  giv- 
ing that  note,  if  it  had  been  an  afterthought, 
and  given  after  the  real  transaction,  he 
would  not  have  been  likely  to  have  made  Just 
that  mistake  in  date.  If  he  had  done  so, 
when  be  found  it  out  be  would  likely  have 
written  a  new  note,  rather  than  have  chan- 
ged the  old  one.  He  got  from  his  wife  other 
moneys  than  the  $1,000.  He  got  the  $1,000 
January  S,  1889,  $1,500  October  29,  1889,  and 
$500  November  13,  1890.  If  he  had  been  per- 
petrating a  deception,  and  giving  a  note  for 
already  accrued  Indebtedness,  or  for  money 
previously  gotten  from  his  wife,  and  dating 
the  note  back  to  cover  It,  would  he  not  likely 
have  given  a  note  or  notes  to  cover  all  of  It? 
There  Is  no  sort  of  suggestion  In  the  evi- 
dence of  any  motive  In  perpetrating  a  decep- 
tion by  the  change  made  In  the  note  for  $1,- 
000,  and  we  are  of  opinion  that  there  Is  no 
error  in  the  ruling  of  the  lower  court  sus- 
taining the  bona  fides  of  that  transaction. 

The  remaining  question  Is  whether  or  not 
the  new  promise  made  by  Bass  In  the  deed 
of  October  2,  1897,  and  which  takes  the  debt 
out  of  the  bar  of  the  statute  of  limitations. 
Is  void  as  to  the  Hen  asserted  by  appellant 
on  the  property  conveyed  In  the  deed? 

It  Is  claimed  that  Bass  was  Insolvent  when 
the  new  promise  was  made,  but,  if  that  be 
material,  the  evidence  fails  to  show  the  fact, 
and  he  thereafter,  as  we  have  seen,  paid  in- 
terest on  appellant's  debt,  and  held  In  his  own 
right  good  property. 

The  statute  (now  section  2022  of  the  Oode) 
contemplates  that  a  debtor  may  take  a  debt 
of  bis  out  of  the  bar  of  the  statute  of  limita- 
tions by  a  new  promise  to  his  creditor  to 
pay  the  debt,  or  by  an  acknowledgment  of 
it  from  which  a  promise  to  pay  may  be  Im- 
plied, and  the  only  condition  Imposed  upon 
the  right  of  the  creditor  to  enforce  payment 
of  the  debt  Is  that  the  new  promise  or  ac- 
knowledgment shall  be  In  writing,  signed  by 
the  debtor  or  his  agent 
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Hie  fact  that  the  debtor  was  Insolvent 
when  the  new  promise  or  acknowledgment 
was  made  would  be  a  circumstance  to  be 
considered  In  determining  the  question  wheth- 
er or  not  there  was  collusion  between  the 
parties  to  the  transaction,  but  the  making 
of  the  new  promise  or  the  acknowledgment 
of  the  debt  from  which  a  promise  to  pay 
might  be  Implied,  is  not  alone  proof  of  coUn- 
slon. 

The  case  of  McCartney  v.  Tyrer,  94  Va. 
198,  26  S.  B.  419,  does  not  sustain  appellant's 
contention  that  the  new  promise  made  by 
Bass  to  pay  appellee's  debt  is  void  as  to  ap- 
pellant's lien,  and  that  she  had  the  right  to 
interpose  the  bar  of  the  statute  of  limitations 
as  to  appellee's  debt  In  that  case  the  plain- 
tiff brought  his  suit  to  enforce  his  mechanic's 
lien,  which  was  clearly  barred  by  the  act  of 
limitations.  The  opinion  says  that  the  stat- 
ute of  limitations  la  generally  a  personal  priv- 
ilege, and  may  be  asserted  or  waived  by  the 
defendant  at  his  election.  Where,  however, 
a  crurt  of  equity  has  taken  possession  of  the 
estate  of  the  debtor  for  the  purposes  of  dis- 
tribution, and  proceeded  to  ascertain  the 
debts  and  incumbrances  to  enable  it  properly 
to  administer  and  distribute  the  assets,  an 
exception  to  the  general  rule  Is  allowed,  and 
any  creditor  interested  In  the  fund  is  permit- 
ted to  interpose  the  defense  of  the  statute  of 
limitation. 

In  this  case,  when  appellant  sought  to  In- 
terpose the  bar  of  the  statute  of  limitations 
to  appellee's  debt,  the  debt  was  not  barred, 
as  It  had  been  revived  and  taken  out  of  the 
operation  of  the  statute  by  a  valid  promise 
to  pay  it  made  by  the  debtor.  Baas,  as  an- 
-thortzed  by  section  2922  of  the  Code,  supra. 

In  Ayre's  Adm'r  v.  Burke,  82  Va.  338,  4 
-6.  E.  618,  also  relied  on  by  appellant  It  was 
held  that  "after  a  Judgment  is  barred.  If  It 
be  revived  by  scire  facias  throngh  collusion 
1>etween  creditor  and  debtor,  a  court  of  eq- 
uity, in  a  suit  to  enforce  liens  against  the 
debtor's  estate,  will  not  give  effect  to  the 
revival  ss  as  to  affect  the  rights  of  other 
lien  creditors  of  the  said  debtor,  though  it 
be  effectual  against  himself."  But  in  that 
case  the  court  did  not  hold,  and  we  have 
been  unable  to  find  any  decision  that  does, 
that,  relieved  of  all  possible  taint  of  collu- 
sion or  fraud,  a  revived  judgment  has  no  ef- 
fect whenever  third  parties  cho-se  to  com- 
plabi.  Collusion  necessarily  Involves  the  Idea 
of  fraud,  and  fraud,  when  shown  by  clear 
and  satisfactory  proof,  goes  to  the  root  of 
every  transaction,  and  annuls  it  so  far  as 
It  affects  the  rights  of  innocent  third  parties. 

In  the  case  at  bar  the  debt  of  appellee, 
Mrs.  Bass,  in  controversy,  was  contracted, 
and  the  note  of  her  husband  for  it  executed 
and  delivered  to  her.  over  five  years  before 
the  debt  of  appellant  herein  asserted  came  in- 
to existence,  and  when  the  deed  of  October 
2,  1897,  was  executed  and  recorded.  In  which 
there  was  a  recognition  of  the  debt  and  a 
distinct  promise  to  pay  it  appellant  had  no 


lien  upon  the  property  conveyed,  and  ac- 
quired none  until  nearly  two  years  thereafter. 

There  to  not  the  slightest  evidence  that 
appellee  or  her  trustee  had  knowledge  of  the 
existence,  even,  of  appellant's  debt  against 
R.  T.  Bass  when  the  deed  securing  the  pay- 
ment of  the  money  due  bis  wife  was  exe- 
cuted, and  evidence  of  collusion  between  her 
and  her  hnsband  in  reviving  her  debt  for  the 
purpose  of  defrauding  bto  creditors  to  wholly 
wanting. 

Upon  the  Whole  case  we  are  of  opinion 
that  the  decree  appealed  from  should  be  af- 
firmed. 

Affirmed. 

BUCHANAN,  J.,  absent 


STOKES  et  al.  r.  STOKES. 

(Supreme  Court  of  South  Carolina.    Jan.  22, 
1902) 

INTESTATE'S  ESTATBJ-DISTRIBDTION— AD- 
VANCEMENTS—DEBTS. 
Rev.  St  I  1980,  subd.  3,  provides  that  If 
intestate  shall  leave  no  lineal  descendant  fa- 
ther, or  mother,  but  shall  leave  brothers  and 
sisters  and  a  widow,  the  widow  shall  be  enti- 
tled to  one  half,  and  the  brothers  and  sisters 
to  the  other  half,  as  tenants  in  common;  the 
children  of  deceased's  brother  or  sister  to  take 
the  share  of  their  ancestors.  Section  19^  pro- 
vides that  no  .child  or  issue  of  the  intestate  diall 
have  a  share  of  bis  ancestor's  estate,  where  he 
shall  have  had  advancements  equal  to  his 
share,  but  that  the  child  or  issue  of  any  child 
who  has  not  been  advanced  equal  to  the  share 
due  to  the  other  children  shall  receive  so  much 
of  the  estate  as  shall  make  the  estates  of  the 
children  equal.  Held,  that  nephews  whose  fa- 
ther predeceased  their  Intestate  uncle  are  en- 
titled to  their  distributive  share,  without  any 
equity  in  the  administrator  to  set  off  against 
their  iihares  debts  due  the  intestate  by  their 
father. 

Appeal  from  common  pleas  circuit  court  of 
Colleton  county;  Buchanan,  Judge. 

AcUon  by  Jos.  W.  Stokes,  Hattie  A.  Smith, 
and  Anna  V.  Stokes  against  A.  E.  Stokes, 
as  administrator  of  the  estate  of  James  R. 
Stokes.  Decree  for  defendant  and  plaintiffs 
appeal.    Reversed. 

Jno.  R.  Bellinger,  for  appellant  Howdl  & 
Oruber,  for  appellees. 

GARY,  A.  J.  This  is  an  action  by  the 
plaintiffs  against  the  defendant  as  adminis- 
trator of  J.  R.  Stokes,  deceased,  to  require 
him  to  pay  to  them  an  amount  alleged  to 
be  due  them  as  heirs  at  law  of  the  defend- 
ant's intestate.  James  R.  Stokes  died  on  tlie 
30th  of  May,  1899,  intestate,  leaving  as  his 
heirs  at  law  his  widow  and  certain  nephews 
and  nieces,  among  whom  ere  the  plaintiffs, 
children  of  a  predeceased  brother,  William 
B.  Stokes,  who  died  on  the  17th  April,  1895. 
Among  the  Intestate's  papers  were  found 
three  notes,  dated  in  April,  1884,  executed  in 
his  favor  by  Wm.  B.  Stokes,  and  a  book 
containing  an  open  account  against  him, 
showing  a  balance  due  on  Slst  August  1894. 
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Hla  honor  Jndge  Bncbanan  decided  that  the 
respondent  had  the  right  to  set  off  these 
notes  and  accounts  against  the  share  of  the 
appellants,  that  the  statute  of  Umltatloiis 
could  not  be  pleaded  against  such  right,  and 
that,  these  debts  of  Wm.  E.  Stokes  being 
greater  than  the  share  of  the  appellants,  the 
complaint  should  be  dismissed.  The  plain- 
tiffs appealed  upon  several  exceptions,  the 
practical  question  raised  by  which  Is  whether 
his  honor  the  circuit  Judge  erred  as  to  the 
right  of  set-off  or  retainer.  The  authorities 
are  in  irreconcilable  conflict,  and  we  shall 
not  attempt  to  review  them  at  length,  but 
onlj  quote  from  certain  of  them  that  give 
the  correct  reasons  for  the  conclusion  we 
have  reached.  We  will  first  set  forth  our 
statute  law  bearing  upon  this  question.  Sub- 
division 8,  i  1960,  of  the  Revised  Stat- 
utes, is  as  follows:  "(3)  If  the  Intestate 
shall  not  leave  a  lineal  descendant,  father 
or  mother,  but  shall  leave  a  widow  and 
brothers  and  sisters,  or  brother  or  sister,  of 
the  whole  blood,  the  widow  shall  be  entitled 
to  one  moiety  of  the  estate,  and  the  brothm 
and  sisters,  or  brother  or  sister,  to  the  other 
moiety  as  tenants  in  common.  The  children 
of  a  deceased  brother  or  sister  shall  take 
among  them  respectively  the  share  which 
their  respective  ancestors  would  have  been 
entitled  to  bad  they  survived  the  Intestate." 
Section  1883  of  the  Revised  Statutes  Is  as 
follows:  "Nothbig  herein  contained  shall  be 
construed  to  give  to  any  child  or  issue  (or 
his  or  her  legal  representatives)  of  the  in- 
testate a  share  of  his  or  her  ancestor's  es- 
tate where  such  child  or  issue  shall  have 
been  advanced  by  the  Intestate  in  his  life- 
time by  portions  or  portion  equal  to  the 
share  which  shall  be  allotted  to  the  other 
children.  But  in  case  any  child,  or  the  is- 
sue of  any  child,  who  shall  have  been  so 
advanced  shall  not  have  received  a  portion 
equal  to  the  share  which  shall  be  due  to 
the  other  children  (the  value  of  which  por- 
tion being  estimated  at  the  death  of  the  an- 
cestor, but  so  that  neither  the  improvements 
of  the  real  estate  by  such  child  or  children, 
nor  the  increase  of  the  personal  property, 
shall  be  taken  Into  the  computation),  then  so 
much  of  the  estate  of  the  intestate  shall  be 
distributed  to  such  child  or  issue  as  shall 
make  the  estate  of  all  the  children  to  be 
equal."  In  1  Woemer,  Adm'n,  pp.  149,  150, 
I  71,  the  author  thus  states  the  general  prin- 
ciple governing  such  cases:  "The  question 
sometimes  arises  whether  advancement  made 
to,  or  debts  owing  the  intestate  by,  heirs  who 
die  before  the  Intestate,  leaving  children, 
who  thereby  become  heirs,  are  to  be  deduct- 
ed from  the  distributive  shares  of  these  chil- 
dren. It  seems  dear,  on  principle,  and  is 
supported  by  the  prepondottnce  of  adjudged 
cases,  that,  in  the  absence  of  a  statutory 
regulation,  a  distinction  must  be  drawn  be- 
tween 'advancement'  and  'debts,'  and  also 
between  heirs  taking  in  their  own  right  and 
those  taking  by  representation.    Heirs  tak- 


ing In  their  own  right  directly  from  the  in- 
testate by  virtue  of  their  propinquity  of 
blood,  not  being  liable  for  the  debts  of  their 
ancestors,  and  these  because  such  ancestors 
died  before  the  intestate,  having  no  interest 
In  the  inheritance,  so  that  there  is  no  con- 
nection or  correlation  between  the  inherit- 
ance and  the  debl;  take  their  shares  free 
from  any  deduction  on  account  of  debte  ow- 
ing by  their  parents  or  ancestors  to  the  in- 
testate. But  heirs  taking  by  representation 
take  not  in  their  own  right  bat  In  virtue  of 
the  right  transmitted  to  them  by  the  de- 
ceased heir;  hence  It  may  be  said  that  they 
can  take  no  more  than  the  latter  could  have 
taken  if  he  had  survived  the  Intestate.  lAe 
same  result  follows  where  the  statute  de- 
clares that  the  issue  of  a  deceased  heir  shall 
take  such  share  only  as  would  have  de- 
scended to  the  parent  if  living  at  the  death 
of  the  Intestate."  In  Sartor  v.  Beaty,  26  8. 
C.,  at  page  304,  the  court  quotes  with  ap- 
proval the  following  language  from  Smith  v. 
Kearney,  2  Barb.  Q».  C84:  "The  right  of  re- 
tainer depends  iqton  the  i»1nciple  that  the 
legatee  or  distributee  is  not  entitled  to  his 
l^racy  or  distributive  share  while  he  retains 
in  his  own  bands  a  part  of  the  funds  out 
of  which  that  and  other  legacies  or  dlBtribu- 
tlve  shares  ought  to  be  paid,  ot  which  is 
oeceesary  to  extinguish  other  claims  on  those 
funds.  And  It  is  against  conscience  that 
he  shall  receive  anything  out  of  such  funds 
without  deducting  therefrom  the  amount  of 
the  funds  which  is  already  in  his  hands 
as  a  debtor  of  the  estate.  And  the  as- 
signee of  the  legatee  or  distributee  in  such 
case  takes  the  legacy  or  distributive  share 
subject  to  the  equity  which  existed  against 
it  in  the  hands  of  the  assignor."  Con- 
tinuing, the  court  says:  "The  same  prin- 
ciirie  as  that  found  in  the  extract  above  has 
been  perhaps  more  directly  and  clearly  ex- 
pressed by  Lord  Cottenham  In  Oheny  ▼. 
Boultbee,  4  Mylne  &  C.  442-447,  as  follows: 
'It  must  be  observed  that  the  term  "set-off" 
Is  very  inaccuratdy  used  In  cases  of  this 
kind.  In  ita  proper  use  It  is  apirilcable  only 
to  mutual  demands,  debts,  and  credits.  The 
right  of  an  executor  to  retain  a  suffldoit 
part  of  a  legacy  given  by  the  creditor  to  the 
debtor  to  pay  a  debt  due  from  him  to  the 
creditor's  estate  Is  rather  a  right  to  pay 
out  the  funds  In  hand,  than  a  right  of  set- 
off. Such  right  of  payment  therefore,  can 
only  arise  where  there  Is  a  right  to  receive 
the  debt  so  paid,  and  the  legacy  or  fund  so 
to  be  applied  in  payment  of  the  debt  must 
be  payable  by  the  person  entitled  to  receive 
the  debt'  Whether,  then,  the  claim  in  the 
hands  of  the  administrator  oonld  be  set  up, 
or  not  as  a  strict  counterclaim,  yet  it  being 
a  debt  against  the  distributee,  and  a  debt 
which  he  holds  as  administrator,  the  right 
of  retainer,  under  the  above  principle,  as  to 
the  personal  estate,  seems  to  us  to  be  com- 
plete, both  against  his  distributee  and  his  as- 
signee."   In  Oarson  v.  Carson's  Ex'rs,  1  Metic. 
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(Ky.)  902,  808,  tbe  court  SBys:  "TJp<m  what 
inrinciple  can  the  debts  against  the  ancestor 
of  the  appellants  be  regarded  as  a  charge 
iqion  the  legacy  to  which  the  latter  are  en- 
titled as  legatees?  The  legacy  In  contest  c»- 
tainly  never  vested  In  the  ancestor  In  his 
lifetime,  and  at  his  death  he  had  no  interest 
In  the  estate  of  bis  father,  which  devolved 
upon  bis  children,  as  his  legal  representa- 
tives. They  claim  now  not  in  his  right,  but 
in  their  own  right  Upon  the  death  of  the 
testator  the  legacy  vested  Immediately  in 
them,  and  can  no  more  be  subjected,  to  the 
debts  of  their  father  than  any  other  estate 
which  may  have  been  acquired  by  them  since 
his  death  from  any  other  source.  If  D.  B. 
Gaison  had  sm^ived  the  testator,  he  would 
have  taken  the  estate  bequeathed,  and  the 
whole  of  it,  subject  only  to  the  charge  for 
the  advancement  as  contained  in  the  wUl. 
▲s  legatee,  he  would  have  been  entitled  to 
one-tenth  of  the  residuary  fund,  without  any 
Incumbrance  or  charge  except  such  as  the 
will  Itself  created.  It  Is  very  true  that,  en- 
forcing the  payment  of  the  legacy,  the  execu- 
tor might  have  subjected  a  portion  of  it,  by 
way  of  set-ofT,  to  the  payment  of  the  debts 
due  by  the  legatee  to  the  estate;  but  this 
right  would  have  been  founded  upon  equities 
wholly  extrinsic,  and  having  no  connection 
with  the  will,  or  with  any  right  derivable 
from  it  So  that  it  could  not  with  any  pro- 
priety of  speech  be  said  that  the  l^atee.  If 
be  had  survived,  would  have  taken  the  estate 
bequeathed,  subject  to  the  payment  of  his 
debts  to  the  testator.  On  the  contrary,  he 
would  have  taken  it  as  already  remarked, 
subject  only  to  the  Conditions  and  incmn- 
twances  prescribed  or  created  by  the  will  It- 
self. And  under  the  statutes  referred  to,  his 
surviving  issue  take  the  estate  bequeathed, 
as  he  would  have  done  if  be  had  survived 
the  testator,  and  subject  In  like  manner,  to 
no  other  charge  than  the  will  itself  creates." 
In  Succession  of  Morgan,  23  La.  Ann.  290, 
the  court  uses  this  language:  "A  dead  man 
can  neither  get  nor  give.  He  can  neither 
inherit  nor  transmit  The  representative  of 
the  deceased  person  does  not  recdve  by  trans- 
mission from  that  person,  and  jure  alleno. 
He  receives  by  designation  of  law,  and  jure 
suo.  It  follows,  therefore,  that  the  repre- 
sentative is  not  by  the  fact  of  representation, 
merely,  rendered  personally  liable  for  the 
debts  of  the  person  whom  he  represents.  He 
is  endowed  by  the  law  with  the  rights  of 
the  latter  in  a  certain  succession,  but  is  not 
laden  with  the  oUigatlon  of  that  latter  to 
the  rest  of  the  world.  He  is  not  an  accept- 
ing heir,  but  a  designated  representative. 
This  doctrine  Is  elementary,  and  we  do  not 
understand  that  its  correctness  is  questioned 
by  the  appellants."  Continuing,  the  court 
says:  "It  is  urged  by  aK*ellantB  that  the 
effect  of  the  judgment  of  the  court  below 
Is  Inequitable.  It  must  be  remembered,  how- 
ever, that  there  is  no  question  of  natural 
right  In  the  case.    The  right  of  property  ter- 


minates with  the  death  of  the  proprietor. 
We  brought  nothing  Into  this  world,  and  it 
is  certain  that  we  can  take  nothing  oat 
The  right  of  succession  Is  not  a  natural,  but 
a  civil  and  social,  right  Succession  is  a 
clyll  institution,  by  which  the  law  transmits 
to  a  new  proprietor,  designated  in  advance, 
the  thing  that  the  preceding  proprietor  has 
just  lost  Especially  is  this  true  of  the  suc- 
cession of  collaterals  ab  intestate,  under  the 
provisions  of  law  which  create  and  control 
the  fiction  of  r^resoitation." 

The  case  which  we  have  under  consider- 
ation does  not  Involve  any  rights  arising  from 
advancements,  as  In  McLure  v.  Steele,  14 
Rich.  Eq.  106.  But  we  have  quoted  section 
1963  of  the  Revised  Statutes  for  the  purpose 
of  showing  that,  while  there  is  a  special 
provision  as  to  advancements,  there  is  none 
relative  to  debts.  The  following  are  our  con- 
clusions as  to  the  question  under  consider- 
ation: The  right  of  retainer  on  the  part  of 
the  administrator  is  a  mere  equity,  not  aris- 
ing under,  but  is  Independent  of.  the  statute: 
The  share  which  the  deceased  parent  would 
have  been  entitied  to  If  he  had  survived  the 
Intestate  does  not  constitute  part  of  the  as- 
sets of  his  estate,  and  is  not  liable  to  the 
payment  of  his  debts.  There  is  no  privity 
between  the  estate  of  the  deceased  permit 
and  his  chlldr^i  as  to  property  descending 
to  them  under  the  statute  from  their  intes- 
tate uncle.  The  provision  of  the  statute  that 
the  children  of  a  deceased  brother  should 
take  among  them,  respectively,  the  share 
which  the  ancestor  would  have  been  entitled 
to  had  he  survived  the  Intestate,  means  the 
share  to  which  he  would  have  been  entitled 
trader  the  statute,  lrresx>ective  of  any  equity 
which  would  have  arisen  if  the  parent  bad 
survived  the  inttetate.  Any  other  construc- 
tion would  make  the  property  of  the  children 
subject  to  bis  debts  in  behalf  of  a  particular 
creditor,  and  not  of  any  otlier  creditors  hold- 
ing valid  <dalms  against  his  estate.  The 
parent  could  not  have  assigned  or  released 
his  interest  in  the  estate  so  as  to  be  binding 
upon  his  children  in  case  he  did  not  Burrlre 
the  Intestate.  How,  then,  can  this  particular 
creditor  claim  an  equity  as  against  the  rigbt 
of  the  children,  when  they  were  under  nei- 
ther moral  nor  legal  obligation  to  pay  the 
debt,  and  which  would  destroy  their  rights 
more  effectually  than  If  the  parent  had  by 
the  most  solemn  writing  endeavored  to  dis- 
pose of  all  interest  hi  the  Intestate's  estate. 
If  the  statute  had  Intended  that  the  share 
of  the  children  should  be  chargeable  with 
the  debts  of  the  deceased  parent,  it  would 
have  made  provision  to  that  effect,  as  was 
done  In  the  case  of  advancements.  Having 
reached  this  conclusion.  It  becomes  unneces- 
sary to  consider  the  exceptions  in  detail. 

It  Is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  such  further  pro- 
ceedings as  may  be  necessary  to  cany  bito 
effect  these  conduslonB. 
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SMITH  T.  SOUTH  OAROLINA  A  O.  B.  B. 

(Supreme  Oonrt  of  Sonth  Cftrolina.    Jan.  20, 

1902.) 

CONTRIBXJTORT    NEOLIQBNCB— INSTRTJCTIONS. 

Where  the  complaint  In  an  action  for  per- 
sonal injuries  alleges  that  they  were  anetalned 
b7  reason  of  the  ii«cli{ceii«e  of  defendant,  with- 
out fo.ult  on  plaintiff's  part,  an  iiuitm<^on  that 
if  te  proved  that  such  injuir  was  brought 
about  by  the  negligence  of  the  company,  and 
he  did  not  contribute  to  the  inJurT,  he  was 
entitled  to  recoTer,  is  not  wror,  in  tbe  absence 
of  a  reaneet  by  plaintiff  to  instruct  that  the 
defense  of  contributory  negligence  must  be  es- 
tablished by  defendant  by  a  preponderance  of 
evidence. 

Appeal  from  common  pleas  circalt  court  of 
Orangebmrg;  Watts,  Judge. 

Action  by  James  Smith  against  the  South 
Cartdlna  &  Georgia  Ballroad.  Judgment  for 
defendant,  and  plaintiff  appeals.     AfQrmed. 

W.  O.  Wolfe,  H.  H.  Branson,  and  M.  S. 
Conner,  for  appellant  Joseph  W.  Barnwell, 
B.  L,  Abne}-,  and  Baysor  &  Summers,  for  ap- 
pellee. 

OART,  A  J.  This  is  an  action  by  an  em- 
ployfi  for  i>er8onaI  Injuries.  The  complaint 
alleges  that  the  plaintiff  on  or  about  1st  Feb- 
ruary, 1889,  while  employed  by  the  defendant 
as  a  laborer,  was,  by  the  direction  of  the  de- 
fendant, engaged  In  shoveling  coal,  filling 
tbe  coal  buckets  or  bins,  and  worltlng  In 
and  about  the  coal  chute  owned  and  operated 
by  the  defendant  at  or  near  BranchvlUe, 
S.  C;  that  at  said  time  and  place,  owing 
to  the  carelessness  and  negligence  of  the  de- 
fendant, and  without  fault  on  the  part  of 
tbe  plaintiff.  In  not  providing  safe  and  suit- 
able, but  actually  defective,  api^lances,  such 
as  chains,  ropes,  gear,  and  fastenings,  to 
perform  the  said  labor,  and  also  owing  to  the 
further  carelessness  and  negligence  of  the 
servants  and  agents  of  the  defendant,  who 
were  present  and  aiding  In  the  performance 
of  the  said  labor,  in  not  carefully  and  sklll- 
fnlly  operating  the  macbinwy  and  applian- 
ces used  for  the  performance  of  the  said 
work,  be  was  Injured  In  the  manner  describ- 
ed In  the  complaint.  The  answer  of  the  de- 
fendant was  a  general  denial.  The  record 
CiHitalns  tbe  following  statement:  "Tbe 
plaintiff  then  offered  evidence  to  sustain  the 
allegations  of  the  complaint  and  defendant 
Introduced  evidence  In  support  of  the  de- 
fense that  defendant  was  not  negligent  as 
alleged-  in  tbe  complaint  and  further  tend- 
ing to  sbow  that  plaintiff  was  himself  gnllty 
of  contributory  negligence,  and  that  the  In- 
jury to  plaintiff  would  not  have  occurred 
but  for  such  negligence  on  the  part  of  the 
plaintiff,  which  negligence  contributed  to  the 
injury,  as  a  proximate  cause  thereof,  and  also 
evidence  tending  to  show  that  the  Injury  to 
plaintiff  was  neither  permanent  nor  serious." 
Tbe  Jury  rendered  a  verdict  in  favor  of  tbe 
defendant  and  the  plaintiff  appealed  upon 
tbe  following  exceptions:    "(1)  Ooatrlbut(H7 


negligence  Is  an  affirmative  plea,  nsiially  In- 
terposed by  the  defendant,  and  Is  required 
to  be  established  fay  the  party  interposing 
it  by  a  preponderance  of  tbe  evidence.  So 
It  is  error  to  Instruct  the  Jury,  as  his  honor 
did  In  this  case:  "When  a  party  brings  Into 
court  a  grievance  against  another,  it  is  upon 
him  to  establish  bis  case  by  a  preponder- 
ance of  the  testimony.  If,  In  this  case,  the 
plaintiff  has  proven  that  he  was  in  the  em- 
ploy of  the  railroad  company,  and  that  he 
was  injured,  and  that  such  Injury  was 
brought  about  by  the  negligence  of  the  com- 
pany, and  he  did  not  by  his  own  n^ligence 
contribute  to  the  Injury,  then  he  Is  entitled 
to  recover,  •  •  ''—because  under  this  In- 
struction the  plaintiff  was  required  to  prove 
by  a  preponderance  of  the  testimony  tbat 
he  did  not  negligently  contribute  to  his  In- 
juries complained  of."  It  will  be  observed 
that  the  plaintiff,  in  bis  complaint  alleges 
that  tbe  Injury  was  sustained  without  any 
fault  on  bis  part  The  only  error  assigned 
Is  that  under  the  charge  of  his  honor,  the 
presiding  Judge,  the  plaintiff  was  required 
to  prove  by  a  preponderance  of  the  testi- 
mony that  he  did  not  negligently  contribute 
to  his  injuries.  The  charge  of  the  presiding 
Judge  was  to  tbe  effect  that  the  plaintiff 
would  be  entitled  to  a  verdict  if  he  proved 
the  facts  alleged  in  the  complaint  by  the  pre- 
ponderance of  the  testimony,  including  tbe 
allegation  that  the  Injury  occurred  without 
any  fault  on  his  part  He  did  not,  however, 
charge  that  It  was  incumbent  on  the  plain- 
tiff to  prove  that  he  did  not  contribute  to 
his  Injury.  The  record  does  not  sbow  that 
tbe  question  raised  by  the  exception  was 
contested  in  the  circuit  court  If  the  appel- 
lant desired  the  circuit  Judge  to  charge  tbe 
Jury  that  the  defense  of  contributory  negli- 
gence could  not  be  sustained  unless  tbe  de- 
fendant proved  it  by  tbe  preponderance  of 
the  testimony,  he  should  have  prepared  a  re- 
quest to  fliat  effect 

It  Is  tbe  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


BRASINGTON  v.  SOUTH  BOUND  R.  CO. 

(Supreme  Oonrt  of  South  Carolina.    Jan.  20, 
1902.) 

BVIDBNCB— MTINICIPAL  ORDIKANCB  —  NBQLI- 

OENCE  —  PUNITIVE    DAMAGES  —  HIOHWAT8— 
UNGUARDED   EXCAVATION— INSTRUCTION. 

1.  In  an  action  against  a  railroad  company 
for  negligence  an  ordinance  which  it  had  vio- 
lated is  admissible  in  evidence,  though  not 
pleaded. 

2.  Where  a  complaint  charges  that  a  rail- 
road company  wantonly,  carelessly,  recklessly, 
and  negligently  omitted  to  comply  with  a  mu- 
nicipal ordinance,  It  states  facts  upon  which 
punitive  damages  may  be  awarded. 

3.  An  instruction  that  a  person  making  an 
excavation  in  a  highway,  and  carelessly  and 
negligently  failing  to  provide  proper  safe- 
guards, is  liable  to  any  person  injured  by  rea- 
son thereof,  is  not  erroneous,  and,  if  defend- 
ant desired  instructions  as  to  any  limitations 
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of  such  doctrine,  he  shonld  submit  a  request 
therefor. 

4.  Where  an  objection  to  the  introduction  of 
an  ordinance  in  evidence  was  that  it  was  not 
pleaded,  an  instruction  that  the  city  council 
had  the  power  to  pass  the  ordinance,  and  that 
it  is  binding  on  the  defendant,  without  leav- 
ing to  the  jury  the  (;^uestion  of  the  proper  pro- 
mulgation of  the  ordinance,  is  not  a  charge  on 
the  facts. 

5.  Where  the  evidence  shows  tliat  negligent 
acta  complained  of  were  committed  in  gross 
negligence  or  reclclessness  or  wanton  disregard 
of  the  rights  of  others,  punitive  damages  may 
be  awarded. 

6.  An  instruction  that  the  jury  could  give 
the  injured  party  compensation  for  pain  suffer- 
ed in  the  past,  and  such  as,  in  the  ordinary 
course  of  nature,  he  would  sufFer  in  the  future, 
and  for  such  expenditures  as  he  had  sustained 
np  to  the  time  of  the  trial,  but  not  such  as  he 
would  be  required  to  malce  in  the  future,  was 
not  erroneoos. 

Appeal  from  common  pleas  circuit  court  of 
Richland  county;  Townaend,  Judge. 

Action  by  James  L>.  Braslngtom  against  the 
South  Bound  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Wm.  H.  Lyles,  for  appellant  John  P. 
Thomas,  Jr.,  and  H.  L..  Smith,  for  appellee. 

GART,  J.  The  above-entitled  action  was 
commenced  on  the  16th  of  March,  1900,  for 
the  recovery  of  damages  for  Injuries  alleged 
to  have  been  sustained  by  the  plaintiff  by 
falling  Into  a  cut  excavated  by  the  defend- 
ant in  building  its  line  of  railway  through 
the  city  of  Columbia  at  the  point  where  said 
line  crosses  Laurel  street.  The  specifica- 
tions of  negligence  are  thus  alleged  In  the 
complaint:  "That  the  defendant  did  care- 
lessly, wantonly,  recklessly,  and  negligently, 
and  in  disregard  of  the  provisions  of  said 
ordinance  and  of  the  duty  which  It  owed  to 
passengers  on  said  streets  and  sidewallcs, 
permit  said  excavation  or  cut  in  and  across 
Laurel  street  to  remain  unguarded,  and  with- 
out any  fence,  railing,  guards,  or  other 
structures  to  prevent  accidents  at  the  sides 
of  said  excavation  or  cut;  and  wantonly, 
recklessly,  carelessly,  and  negligently  omit- 
ted to  fix  and  keep  any  lights  near  said  ex- 
cavation or  cut,  and  in  like  manner  omitted 
to  erect  any  bridge  or  other  crossing  on  said 
street  and  on  the  sidewalks  thereof;  and 
wantonly,  carelessly,  recklessly,  and  negli- 
gently made  said  excavation  or  cut  more 
than  twenty  feet  below  the  grade  of  said 
Laurel  street  at  the  crossing  and  more  than 
twenty-five  feet  across  the  top,  in  open  and 
direct  violation  of  the  plain  provisions  of 
said  ordinance  and  in  disregard  of  the  ex- 
press conditions  upon  which  said  company 
was  authorized  to  occupy  and  use  the  said 
street  and  make  excavations  and  cuts  there- 
in." The  Jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $3,000. 

The  defendant  appealed  upon  exceptions, 
the  first  of  which  is  as  follows:  "(1)  Be- 
cause, against  the  objection  of  the  defend- 
ant, his  honor  the  presiding  Judge  allowed 


the  plaintiff  to  Introduce  section  101  of  the 
Revised  Ordinances  of  the  City  of  Columbia, 
reading  as  follows,  to  wit:  'Excavations  in 
any  street  or  alley  shall  be  securely  covered 
at  all  times  when  persons  are  not  at  work 
therein;  and  such  excavations,  when  made 
for  the  purpose  of  laying  gas  or  water  pipes, 
shall  have  the  earth  new  rammed  when  clos- 
ing the  same,  and  the  street  left  in  as  good 
condition  as  before  said  excavations,  under 
penalty  of  five  dollars,  to  be  collected  from 
the  party  ordering  tiie  excavation  to  be 
made.'— when  said  ordinance  bad  not  been 
pleaded,  and  the  same  was  irrelevant  and 
incompetent,  and  tended  to  establish  a 
breach  of  duty  on  the  part  of  the  defendant 
which  had  not  been  alleged  In  the  com- 
plaint" It  is  true,  Mr.  Chief  Justice  Mc- 
Iver,  in  City  Council  of  Charleston  v.  Ash- 
ley Phosphate  Co..  34  S.  C.  560,  551, 13  S.  B. 
846,  says:  "It  is  true  that  the  complaint 
does  contain  an  allegation  that  'the  plain- 
tiffs, on  the  27th  day  of  December,  1888,  for 
the  purpose  of  raising  a  revenue,  and  in  ex- 
ercise of  the  taxing  power,  passed  an  ordi- 
nance entitled  "An  ordinance  to  regulate 
licenses  for  the  year  1880,"  whereby.  Inter 
alia,  it  is  provided  that  phosphate  rock  min- 
ing or  manufacturing  companies  or  agencies 
engaged  or  intending  to  engage  in  business 
in  said  city  shall,  on  or  before  the  20th  day 
of  .Tanuary,  A.  D.  1889,  obtain  each  a  license 
therefor,  and  shall  be  required  each  to  pay 
for  the  same  the  sum  of  $500.'  But  there 
is  no  allegation  that  such  ordinance,  thus  re- 
ferred to  by  date  and  title,  contained  any 
provision  authorizing  the  enforcement  of  the 
payment  of  such  license  fee  by  salt  or  other- 
wise, as  the  act  above  referred  to  author- 
ized; nor  is  there  any  allegation  that  such 
ordinance  contained  no  provision  at  all  for 
the  enforcement  of  such  payment  The  ref- 
erence to  this  ordinance  by  date  and  title  Is 
not  sufficient,  for,  as  is  said  in  1  Dill.  Mun. 
Corp.  (4th  Ed.)  S  846:  'The  courts,  unless  it 
be  the  courts  of  the  municipality,  do  not 
Judicially  notice  the  ordinances  of  a  munici- 
pal corporation,  unless  directed  by  charter 
or  statute  to  do  so.  Therefwe  such  ordi- 
nances, when  sought  to  be  enforced  by  ac- 
tion, or  when  set  up  by  the  defendant  as  a 
protection,  should  be  set  out  in  the  pleading. 
It  is  not  sufficient  that  they  be  referred  to 
generally  by  the  title  or  secticm,'— thoiigh 
probably  they  need  not  be  set  out  in  hsec 
verba,  a  statement  of  the  substance  with 
reference  to  the  date,  title,  and  section  being 
sumclent  See,  also.  In  re  Oliver,  21  S.  C. 
323,  53  Am.  Rep.  681.  Here,  however,  there 
is  no  allegation  that  the  ordiDance  in  sub- 
stance provides  for  the  enforcement  of  the 
payment  of  the  license  fee  by  action.  It 
seems  to  us,  therefore,  that  the  allegations 
in  this  complaint  are  not  sufficient  to  c<xisti- 
tute  the  cause  of  action  sought  to  be  en- 
forced therein,  but  that  a  farther  allegation 
was  necessary  for  that  purpose,  either  to 
the  effect  that  provision  had  been  made  in 
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the  ordinance,  as  authorized  by  the  act  ot 
1881,  supra,  for  the  enforcement  of  the  jMiy- 
ment  of  such  license  tax  by  action,  or  that 
no  provision  whatever  had  been  made  for 
that  purpose,  which  would  have  raised  the 
-question  whether,  In  the  absence  of  any  pro- 
vision at  all,  the  court  of  common  pleas,  by 
virtue  of  Its  general  Jurisdiction,  could  en- 
force a  right  conferred  by  an  ordinance  of  a 
.municipal  corporation  by  an  ordinary  action, 
where  no  other  mode  of  doing  so  has  been 
provided  by  the  ordinance."  But  In  that 
-case  the  ordinance  was  the  foundation  of  the 
plaintiff's  cause  of  action,  and  the  rule  there 
stated  does  not  apply  In  other  cases.  In 
Nohrden  v.  Railroad  Co.,  54  8.  C.  496,  32  8. 
B.  525,  Mr.  Chief  Justice  Mclver  points  out 
this  distinction  when  he  says:  "The  second 
ground  upon  which  this  motion  Is  based,  or, 
.rather,  the  second  defect  in  the  statements 
-of  the  complaint  relied  on  to  suppcHrt  the 
motion,— the  failure  to  state  In  paragraph  2 
-of  the  third  cause  of  action  certain  facts,— 
-cannot  be  sustained.  The  defect  relied  on 
is  the  failure  to  state  the  title,  date^  and 
-authority  for  passage  and  publication  of  the 
alleged  Revised  Ordinances  of  the  dty  of 
Charleston,  and  the  substance  of  the  alleged 
section  605  thereof,  and  the  same  with  re- 
gard to  the  alleged  amendment  thereto  re- 
-ferred  to.  In  said  paragraph.  This  Is  not  an 
action  to  enforce  the  performance  of  any 
duty  Imposed  by  an  ordinance  of  the  dty  of 
Charleston,  or  to  enforce  the  payment  of  any 
tax  or  penalty  Imposed  by  snch  ordinance, 
but  the  cause  of  action  here  is  the  negli- 
gence of  the  defendant  company,  resulting 
In  the  death  of  the  Intestate,  and  the  ordi- 
nances of  the  city  are  only  referred  to  as 
showing  such  negligence.  The  case  of  City 
Council  of  Charleston  r.  Ashley  Phosphate 
-Co.,  34  S.  O.  641,  13  S.  E.  845,  relied  on  by 
counsel  for  appellant,  does  not,  therefore, 
-apply  to  this  case."  If  the  rule  laid  down 
Jn  the  case  of  City  Council  of  Charleston  v. 
Ashley  Phosphate  Co.  had  been  applied  in 
■the  case  of  Nohrden  v.  Railroad  Co.,  the  ob- 
jection to  the  ordinance  would  have  been 
sustained.  In  16  Enc.  PI.  &  Prac.  427,  un- 
der the  head  of  "Violation  of  Ordinances  Re- 
lied on  as  jiegligence,"  it  is  said:  "It  is,  of 
course,  unnecessary  to  plead  the  ordinance 
when  the  action  Is  not  founded  up<m  it;  bat, 
nevertheless,  In  such  cases  It  is,  in  some 
Jurisdictions,  admitted  In  evidence  on  the 
question  of  negligence."  This  exception  Is 
.overruled. 

The  second  exception  Is  as  follows:  "(2) 
Because,  against  the  objection  of  the  defend- 
ant, the  plaintiff  was  allowed  to  introduce 
In  evidence  section  347  of  the  Revised  Or- 
dinances of  the  City  of  Columbia,  as  follows, 
to  wit:  'In  «»der  to  provide  fw  the  safety 
of  the  public  at  places  where  the  tracks  of 
the  steam  railroad  companies  cross  the 
streets  of  the  d^  of  Columbia,  it  shall  be 
the  duty  of  said  companies  to  station  during 
the   daytime  at   such    crossings   as   In    the 


judgment  of  the  city  council  the  public  safe- 
ty may  require,  to  be  designated  by  city 
council,  a  flagman,  whose  duty  It  shall  be 
to  show  a  red  flag  whenever  a  train  may  be 
approaching  or  crossing  such  streets;  and  It 
shall  also  be  the  duty  of  said  companies  to 
provide  and  maintain  at  such  crossings  a 
good  and  sufficient  light,  to  bum  from  thirty 
minutes  after  sunset  until  one  hour  before 
sunrise.'— when  it  had  not  been  pleaded; 
and  was  Irrelevant  and  Incompetent,  and 
tended  to  establiah  a  breach  of  duty  <mi  the 
part  of  the  defendant  which  had  not  been 
alleged  in  the  complaint"  This  la  disposed 
of  by  what  has  Just  been  said,  and  is  over- 
ruled. 

Tbe  third  exception  Is  as  follows:  "(8)  Be- 
cause his  honor  charged  the  Jury  as  follows, 
to  wit:  The  complaint  in  this  case  has  that 
form,— it  is  for  punitive  damages,- It  is 
drawn  in  that  form.  •  •  •  The  damage 
it  sets  forth  In  a  manner  which  would  call 
for  punitive  damages,  provided  all  the  facts 
(material  facts)  are  proven  to  the  satisfac- 
tion of  the  Jury,'- thereby  Indicating— First, 
that,  although  the  complaint  contained  no  al- 
legation of  willful  or  Intentional  Injury  on 
the  part  of  the  defendant  It  neverthdess  al- 
leged the  damage  In  a  manner  'which  would 
call  for  punitive  damages';  and,  second, 
thereby  Indicating  that  if  the  facts  alleged 
In  the  complaint  were  proven  to  the  satis- 
faction of  the  Jury,  It  would  be  their  duty 
to  give  punitive  damages."  In  Watts  v. 
Railroad  Co.,  60  S.  a  74,  38  S.  B.  242,  Mr. 
Justice  Jones  says:  "In  the  fourth  para- 
graph It  Is  alleged  that  the  irfalntlff  fell 
Into  said  cut  and  was  Injured  "by  reason  of 
the  wanton  and  reckless  carelessness  and 
negligence  of  the  defendant  In  not  properly 
guarding  and  protecting  said  excavation,' 
etc.  These  allegations,  we  think,  are  suf- 
ficient to  warrant  the  charge  In  reference 
to  exemplary  damages.  In  the  Century  Dic- 
tionary and  Encyclopedia  'wanton'  Is  defined 
as  follows:  '(2)  Characterized  by  extreme 
recklessness,  foolhardlneas,  or  heartlessness; 
malicious;  recklessly  dlsregardful  of  the  right 
or  of  consequence.'  A  charge  that  an  act 
was  re(Mes8ly  and  wantonly  done  or  omitted 
indicates  much  more  than  mere  Inadvertence 
and  Implies  that  the  wrongdoer  has  a  mind 
or  spirit  which,  though  adverting  to  Its  duty 
and  the  consequences  of  its  breach,  yet  In 
unbridled  license  disregards  the  same.  Tbe 
language  Imports  a  conscious  failure  to  ob- 
serve due  care  from  which  evil  Intent  may 
be  Inferred.  See  Mack  v.  Railroad  Co.,  52 
S.  C.  344,  29  S.  E.  906,  40  L.  R.  A  679,  98 
Am.  St  Rep.  913;  Glover  v.  Railway  Ca, 
57  S.  a  228,  36  S.  E.  510."  This  authority, 
as  wdl  as  others  which  could  be  cited,  dis- 
poses of  both  the  subdivisions  In  said  ex- 
ception. 

The  fourth  exception  Is  as  follows:  "<4) 
Because  his  honor  charged,  with  reference  to 
the  defendant's  franchises,  as  follows,  to 
wit:  'But  it  must  observe  the  regulations  of 
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the  city  also,  because  the  city  is  chartered 
by  the  legislature.  The  city  has  certain 
rights  granted  to  It  by  its  charter,  and  these 
rights  and  charters  to  the  city  of  Columbia 
give  the  right  to  make  certain  regrnlatlons,' 
—thereby  lodlcatlng  it  was  the  duty  of  the 
defendant  to  observe  the  provisions  of  the 
ordinances  of  the  dty  which  had  been  in- 
troduced in  evidence  by  the  idalntlfF,  al- 
though not  pleaded  in  the  complaint,  and 
although  no  breach  of  such  ordinances  was 
alleged  in  the  complaint"  This  exception 
Is  disposed  of  by  what  has  already  been 
said,  and  is  overruled. 

The  fifth  exception  is  as  follows:  "(5)  Be- 
cause his  honor  charged  the  Jury,  with  ref- 
erence- to  defendant's  third  request  to  charge, 
as  follows,  to  wit:  'I  charge  you  that,  with 
this:  That  If  that  Includes  the  observance 
of  the  reasonable  ordinances  of  the  city, 
which  have  been  properly  promulgated,  then 
I  charge  you  it  Is.  It  Is  necessary  for  them 
to  take  all  reasonaUe  care  under  the  com- 
mon law,  and  It  is  necessary  to  observe  an 
ordinance,  if  such  ordinance  of  the  city  has 
been  properly  promulgated,'— thereby  indi- 
cating that  the  Jury  could  take  into  consid- 
eration the  breach  of  the  provisions  of  any 
ordinance  of  the  city  which  had  been  propo- 
ly  promulgated,  although  such  ordinance  was 
not  alleged  in  the  complaint,  and  no  breach 
of  Its  provisions  was  alleged."  This  Is  also 
concluded  by  the  forgoing  language,  and  is 
overruled. 

The  sixth  exception  Is  as  follows;  "(6)  Be- 
cause, upon  the  request  of  the  plaintiff,  his 
tumor  charged  the  Jury  as  follows,  to  wit: 
'Any  party  who  makes  an  excavation  in  a 
public  highway  or  street,  and  carelessly  and 
negligently  falls  to  provide  proper  safe- 
guards for  the  protection  of  the  public  pass- 
ing along  said  highways  or  streets,  is  liable 
in  damages  to  any  person  injured  by  reason 
of  such  excavations,'— thereby  Indicating  that 
the  mere  fact  of  carelessly  and  negligently 
failing  to  provide  proper  safeguards  for  such 
excavation  for  the  protection  of  the  public 
passing  along  the  highway  or  street  would 
make  the  party  liable  in  damages  to  any 
person  injured  by  reason  of  such  excavation, 
regardless  of  the  fact  whether  the  excava- 
tion was  known  to  the  party  Injured,  and 
regardless  of  the  fact  whether  the  party  in- 
jured was  at  the  time  in  the  proper  nse  of 
the  highway  or  street"  The  charge  stated 
correctly  the  g&ieral  principle  of  law,  and, 
if  the  aK>ellant  desired  an  Instruction  upon 
the  propositions  contained  In  the  exceptions, 
requests  to  charge  should  have  been  present- 
ed to  that  effect  The  exception  Is  ovei>> 
ruled. 

The  seventh  exceptl(»i  Is  as  follows:  "(7) 
Because  his  honor,  upon  request  of  the  plain- 
tiff, charged  the  Jury  as  follows^  to  wit:  'Un- 
der that  charter  the  mayor  and  aldermen  of 
the  City  of  Ctolumbia  had  the  power  and  an- 
thorlty  to  pass  the  ordinances  which  have 
be&x  inirodnced  In  evidence  In  this  case. 


and  such  ordinances  are  valid  and  binding 
upon  the  defendant  railroad  company  in  Its 
use  and  occupancy  of  the  streets  of  said  city,* 
—thereby  expressing  an  oplnlm  on  the  facts 
'  of  the  case,  to  wit  that  the  ordinances  in 
question  were  valid  and  binding,  regardless 
of  the  question  whether  they  had  been  prop- 
erly passed  and  promulgated;  and  tliereby 
further  indicating  that  the  breach  of  so<di 
ordinances,  even  If  properly  passed  and  pro- 
mulgated, should  be  taken  Into  oonslderation 
by  the  Jury  In  determining  the  defendant's 
Uablllty,  although  such  ordinances  were  not 
pleaded,  and  no  breach  of  their  provisions 
alleged."  The  objection  to  the  Introduction 
of  the  ordinances  in  evidence  was  on  the 
ground  that  they  had  not  been  pleaded,  and 
not  that  they  had  not  properly  been  passed 
and  promulgated.  His  honor  used  the  lan- 
guage quoted  in  the  exception  In  giving  con- 
struction to  the  ordinances,  and  without  any 
intention  of  invading  the  province  of  tbe 
Jury.  The  charge,  when  considered  in  its 
entirety,  sustains  this  interpretation  of  bis 
language.  The  other  part  of  the  exception 
has  already  been  disposed  of.  This  excep- 
tion is  ovwruled. 

The  eighth  exception  is  as  follows:  "(8) 
Because  his  honor  charged  the  Jury  as  fol- 
lows, to  wit:  'It  is  a  question  of  fact  for  you 
to  say,  nnder  the  evidence  in  this  case. 
whether  or  not  the  defendant  has  violated 
the  provisions  of  the  ordinance  giving  It  a 
right  of  way  through  certain  streets  of  the 
city  of  Columbia,  or  In  fact  of  any  of  the 
ordl&ances  that  have  been  Introduced  In  evi- 
dence. I  charge  you,  however,  that  If  you 
find  from  the  evidence  that  any  of  the  pro- 
visions of  the  city  ordinances  have  been 
violated,  and  that  the  Injury  complained 
of  resulted  from  such  violation,  then  such 
violation  Is  a  circumstance  from  which  negU- 
geoce  may  be  Inferred,' — thereby  Indicating 
as  a  fact  that  the  violation  of  such  ordinance 
would  be  a  circumstance  from  which  negli- 
gence might  be  inferred,  and  also  thereby 
Indicating  that  the  Jury  might  take  Into  con- 
sideration the  yiolatlon  of  an  ordinance  not 
pleaded,  when  no  violation  thereof  was  al- 
leged." We  do  not  think  It  l^  longer  an 
open  question  in  this  state  that  the  viola- 
tion of  an  ordinance  is  at  least  a  circum- 
stance from  which  negligence  may  be  In- 
ferred. The  other  question  raised  by  the 
exception  has  already  hem  considered.  The 
exception  Is  overruled. 

The  ninth  exception  Is  as  follows:  "(9) 
Because,  upon  request  of  the  plaintiff,  his 
honor  charged  the  Jury  as  follows,  to  wit: 
'This  is  an  action  for  punitive  or  exemplary 
damages.  In  such  an  action  the  Jury  may 
allow  such  an  amount  as  they  deem  proper, 
within  the  limit  of  the  amount  demanded  in 
the  complaint  by  way  of  punishment  to  the 
defendant,  and  to  deter  the  defendant  and 
all  other  persons  from  the  commission  of 
similar  wrongs  in  the  future  by  the  example 
thereby   afforded.     Punitive   or   exemplary 
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damages  are  recoverable  wbere  there  la  evi- 
dence of  gross  negligence  or  recklessness  or 
'wanton  disregard  of  the  rights  of  others,'— 
thereby  indicating— First,  that,  although 
there  was  no  allegation  of  willfulness  or  ln« 
tentlonal  Injury  on  the  part  of  defendant, 
that,  nevertheless,  this  was  an  action  for 
punitive  or  exemplary  damages;  and,  sec- 
ond, thereby  further  Indicating  that  punitive 
or  exemplary  damages  are  recoverable  where 

:        there   is  evidence   of  'gross   negligence  or 

I  recklessness  or  wanton  disregard  of  the 
rights  of  others,'  although  there  was  no  evi- 

i  dence  of  willfulness  or  Intentional  injury  on 
the  part  of  the  defendant;  and,  third,  there- 
by further  indicating  that  In  such  an  action 
it  was  not  necessary  that  the  'gross  negll- 

)  gence  or  recklessness  or  wanton  disregard 
of  the  right  of  others'  should  be  established 
by  a  preponderance  of  the  testimony,  but 
that  they  could  b«  established  by  atoy  evi- 
dence thereof."  Tlie  first  subdivision  can- 
not be  sustained,  because  It  has  been  shown 
that  there  are  allegations  of  willfulness  or 
Intentional  Injury  on  the  part  of  the  de- 
fendant. We  will  next  consider  subdivision 
2,  which  raises  the  question  that  punitive 
or  exemplary  damages  are  not  recoverable 
as  there  was  no  evidence  of  wlllfnlnefls  or 
Intentional  wrong  on  the  part  of  the  defend- 
ant This  was  a  question  for  the  Jury,  In 
view  of  all  the  facts  and  circumstances  In 
the  case.  In  16  Am.  &  Bng.  Enc.  Law,  892, 
396,  It  Is  said:  "The  element  which  dlstln- 
^ishes  actionable  negligence  from  criminal 
wrong  or  willful  tort  is  advertence  on  the 
part  of  tiie  i>erson  causing  the  Injury.  He 
may  advert  to  the  act  of  omisslcm  of  which 
he  Is  guilty,  but  he  cannot  advert  to  It  as  a 
failure  of  duty— that  Is,  he  cannot  be  con- 
scious that  It  Is  a  want  of  mdinary  care- 
without  subjecting  himself  to  the  charge  of 
having  Inflicted  a  willful  injury,  because 
one  who  Is  consciously  guilty  of  a  want  of 
ordinary  care  Is,  by  implication  of  law, 
chargeable  with  an  Intent  to  Injure;  malice 
being  but  the  'willful  doing  of  a  wrongful 
act.'  •  •  •  'Negligence'  and  'wlUfol- 
ness*  are  the  opposltes  of  each  other.  They 
Indicate  radically  different  mental  states. 
The  dlstinctloD  between  negligence  and 
winful  tort  is  important  to  be  observed. 
not  only  in  order  to  avoid  a  confusion  of 
principles,  but  is  necessary  In  determining 
the  question  of  damages,  since.  In  case  of 
an  injury  by  the  former,  damages  can  only 
be  compensatory;  while  In  the  latter  they 
may  also  be  punitory,  vindictive,  or  exem- 
plary." The  court,  in  Pickens  v.  Railway 
Co.,  64  S.  O.  606,  82  S.  B.  688.  after  quoting 
with  approval  the  foregoing  language,  says: 
"The  complaint  alleged  Intentional  wrong, 
and  the  plaintiff  had  the  right  to  Introduce 
testimony  having  only  a  remote  causal  con- 
nection between  the  alleged  wrongful  act 
and  the  Injury  resulting  therefrom,  in  order 
that  the  jury  might  have  all  the  facts  and 
drcnmatances  betwe  them  In  estimating  the 


exemplary  damages."  Again:  "In  an  ac- 
tion for  a  willful  tort  the  Jury  has  the  right 
to  take  into  consideration  two  elements  of 
damages:  (1)  Compensation  for  the  injury 
sustained,  as  to  which  the  plaintiff  is  con- 
fined to  a  recovery  of  such  damages  as  flow 
naturally  and  proximately  from  the  wrongful 
act;  and  (2)  the  conduct  of  the  defendant, 
for  which  the  plaintiff  is  entitled  to  recover 
exemplary  damages,  sometimes  called  'puni- 
tive' or  'vindictive'  damages.  The  exem- 
plary damages  are  In  addition  to  the  com- 
pensatory damages.  Duckett  v.  Pool,  84 
S.  C.  311,  18  S.  B.  842."  The  question  pre- 
sented' by  the  third  subdivision  cannot  be 
Bustoined,  as  the  charge,  when  considered 
in  its  entirety,  shows  that  his  honor  instruct- 
ed the  jury  that  the  facts  alleged  in  the  com- 
plaint must  be  proved  to  their  satisfaction 
by  the  prepondemice  of  the  evidence.  This 
exception  is  overruled. 

The  tenth  ezceptl<Mi  is  as  follows:  "(10) 
Because,  upon  request  of  the  plaintiff,  his ' 
honor  charged  the  Jury  as  follows,  to  wit: 
'If  the  Jury  believe  from  all  the  evidence 
that  the  defendant  company  Is  liable  to  the 
plaintiff  for  any  actual  damages,  for  the.  lit- 
juries  sustained  by  him,  then,  in  fixing  the 
amount  of  damages,  they  may  consider 
*  *  *  the  pecuniary  loss  which  he  has 
already  sustained  by  reason  of  his  Injury, 
and  also  that  which  he  Is  likely  to  sustain 
In  the  future  by  reason  of  such  Injury,'- 
thereby  indicating  that  it  was  proper  for  the 
jury  to  surmise  what  would  likely  be  the  pe- 
cuniary losses  of  the  plaintiff  for  all  time  to 
come,  and  to  render  a  verdict  therefor." 
The  plaintifTs  tenth  request,  which  gave 
rise  to  this  exception.  Is  as  follows:  "(10) 
If  the  jury  believe  from  all  the  evidence  that 
the  defendant  company  is  liable  to  the  plain- 
tiff for  any  actual  damages  for  the  injuries 
sustained  by  him,  then,  in  fixing  the  amount 
of  the  damages,  they  may  consider  hts  loss 
of  time,  the  expense  Incurred  by  plaintiff  by 
reason  of  his  Injury,  the  physical  and  mental 
pain  and  suffering  which  he  has  already  en- 
dured by  reason  of  his  Injury,  and  also  that 
which  he  is  likely  to  experience  in  the  fu- 
ture by  reason  of  such  injury,  the  Impair- 
ment of  his  health  and  powers  of  locomotlcm 
resulting  from  his  Injury,  the  pecuniary  loss 
which  he  has  already  sustained  by  reason 
of  his  Injury,  and  also  that  which  he  Is 
likely  to  sustain  In  the  future  by  reason  of 
such  Injury;  and,  in  this  connection,  stand- 
ard life  and  annuity  tables  showing  the 
probable  duration  of  life  and  the  present 
value  of  a  life  annuity  are  competent  evi- 
dence to  assist  the  jury  in  making  their  esti- 
mate of  the  damages."  In  his  argument 
the  appellant's  attorney  says:  "It  is  true 
that  in  an  action  for  personal  Injuries  It  is 
competent  for  the  Jury  to  award  to  the 
plaintiff  compensation,  not  only  for  past  pain, 
bat  also  for  pain  which,  by  the  ordinary 
course  of  nature,  It  Is  apiiarent  the  party 
Injured  will  suffer  In  the  future;   and  that 
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present  compensation  for  pecuniary  loss  al- 
ready suffered,  and  for  present  destruction 
of  or  injury  to  the  capacity  to  earn  In  the 
future,  may  be  taken  Into  consideration  by 
the  Jury.  This,  however,  Is  Intended  as  the 
only  method  of  ascertaining  the  present  in- 
Jury  to  the  party,  and  Is  based  upon  present 
existing  conditions.  It  is  also  true  that  pe- 
cuniary loss  which  has  occurred  up  to  the 
trial  of  the  actlMi  as  a  direct  result  of  the 
Injury  may  be  shown,  such  as  ez];)endltureB 
for  medical  bills,  medicine,  etc.;  but  the  Jury 
cannot  under  any  circumstances,  be  allowed 
to  infer  that  the  plaintiff  will  incur  future 
expenditures  for  any  such  purpose,  or  to 
surmise  as  to  the  amount  of  such  future  pe- 
cuniary loss."  The  charge  Intended  that 
the  Jury  should  take  Into  ccmslderatlon  such 
elements  of  damage  as  it  Is  admitted  by  the 
appellant's  attorney  were  properly  recorer- 
able,  and  this  exception  Is  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


WARD  T,  WESTERN  UNION  THL.  OO. 

(Snpreme  Court  of  Sonth  Carolina.    Jan.  20, 

1902.) 

OPENING  DBFAXTLT. 

1.  At  a  Btatntorr  term  of  conrt  the  Jndge 
has  jnrisdlctiou  to  near  a  motion  to  open  a  de- 
fault judgment  made  in  a  canse  on  calendar 
So.  1  the  preceding  term,  and  by  order  con- 
tinued to  the  next  term,  although  the  cause 
was  still  on  calendar  No.  1,  and  brought  for- 
ward by  the  clerk  on  that  calendar. 

2.  Error  in  placing  a  default  case  on  calen- 
dar No.  1,  instead  of  default  calendar  No.  3, 
and  submitting  it  to  the  jurr,  is  a  mere  irreg- 
alarity,  and  the  Judgment  will  not  be  set  asiofe 
on  appeal  In  the  araence  of  a  ruling  thereon 
by  the  trial  court. 

8.  A  motion  in  a  cause  already  upon  the  cal- 
endar should  not  be  docketed  anew. 

Appeal  from  common  pleas  circuit  court  of 
Newberry  county. 

Action  by  D.  P.  Ward  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff.  From  an  order  refusing  to  va- 
cate the  same,  defendant  appeals.    Affirmed. 

Cothran  A  Cothran,  for  appelant  J<An- 
stone  ft  Welch,  for  appellee. 

GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  facts:  "Appeal  from  or- 
der of  Judge  D.  A.  Townsend,  dated  July  26, 
1901,  refusing  defendant's  motion  to  set 
aside  a  Judgment  by  defaolt  rendered  at  Feb- 
ruary term,  1901,  for  $1,200,  in  favw  of  plain- 
tiff against  the  defendant,  and  for  leave  to 
answer.  On  January  19,  1901,  Messrs.  John- 
stone &  Welch,  attorneys  for  D.  P.  Ward, 
prepared  summons  and  complaint  in  an  ac- 
tion entitled,  'D.  P.  Ward,  Plaintiff,  against 
the  Western  Union  Telegraph  Company,  De- 
fendant,' claiming  damages  to  the  amoont  of 
$1,950  for  the  alleged  wQlful,  intentional, 
and  wanton  failnre  of  the  defendant  to  deliv- 
er a  certain  telegram  therein  set  forth,  whldi 


failnre,  it  was  also  alleged,  was  doe  to  the 
grossest  carelessness  and  negligence  on  tbe 
part  of  the  defendant  *  *  *  On  January 
19,  1901,  the  original  and  a  copy  of  the  sum- 
mons and  complaint  were  handed  by  said 
Johnstone  &  Welch  to  one  L.  L.  Hunter,  a 
clerk  In  their  office,  with  instructions  to  serve 
the  same  on  Miss  S.  L.  Holland,  the  mana- 
ger of  the  defendant's  office  at  Newberry. 
Said  L.  U  Hunter  did  as  directed,  and  made 
affidavit  on  the  original  summons  that  he 
had  served  the  summons  and  complaint  Jan- 
nary  19,  1901,  by  delivering  a  copy  thereof 
to  Miss  S.  Ll  Holland,  agent  of  defendant 
at  Newberry,  S.  O.  The  copy  of  the  sum- 
mons was  marked,  'Copy  Miss  S.  L.  Hol- 
land.' No  answer,  demurrer,  or  notice  of 
appearance  was  filed  or  served  by  the  de- 
fendant within  twenty  days,  as  required  by 
the  summons,  and  on  February  11,  1901, 
tbe  original  summons  and  complaint  were 
filed  by  plaintUFs  sttomeys  in  tbe  office 
of  the  clerk  of  the  court  of  Newberry  coun- 
ty, and  by  the  direction  of  plaintiff's  attor- 
neys tbe  cause  was  docketed  by  the  clerk 
on  calendar  No.  1.  Tbe  common  pleas  court 
for  Newberry  county  opened  on  February 

25,  1901.  On  February  26.  1901,  tba  cause, 
being  on  calendar  1,  was  called  by  the  pre- 
siding Jndge,  Hon.  J.  C.  Klugh,  and  affidavit 
by  plaintiff's  attorneys  was  made  to  the  tS- 
feet  that  no  answer,  demurrer,  or  notice 
of  appearance  had  been  served  or  filed  as 
required  by  the  sommons.  A  Jmr  was  im- 
paneled, testimony  for  the  plaintiff  was  giv- 
en, the  defendant  not  being  represented;  the 
presiding  Judge  charged  the  Jury;  the  Jury 
retired  and  returned  with  a  verdict  of  $1,200 
in  favor  of  the  plaintiff.  On  February  28, 
1901,  the  def«idant  through  its  counsd, 
without  previous  notice  to  plaintUTs  attor- 
neys, called  the  matter  to  tbe  attention  of 
tbe  presiding  Judge  in  open  court,  and  pro- 
posed to  move  for  an  order  vacating  the 
Judgment;  this  being  after  the  presiding 
Judge  had  made  the  entry,  'Ended.'  Plain- 
tUTs attorneys  objected  to  hearing  the  mo- 
tion on  the  ground  that  four  days'  notice 
thereof  bad  not  been  given.  The  court  sus- 
tained tbe  objection,  over  the  contention  of 
defendant's  atttNrney  that  during  the  term 
the  conrt  had  absolute  control  of  its  Jndg- 
m^its,  and  no  notice  was  required.  Upon 
defendant's  motion  the  conrt  then  signed 
the  following  order  (this  was  also  after  the 
presiding  Judge  had  made  the  entry,  'End- 
ed'): The  defendant  wishing  to  make  a 
motion  in  this  case  to  set  aside  the  Judg- 
ment by  default  herein  rendered  February 

26,  1001,  and  for  leave  to  answer,  it  la  or- 
dered that  the  plaintiff  show  cause  on.  Fri- 
day, March  1,  1901,  at  10  o'clock  a.  m..  why 
said  motion  should  not  be  granted.  Let  cop- 
ies of  this  order,  the  notice^  and  of  tbe  af- 
fidavits be  served  forthwith  npon  the  plain- 
tiff or  his  attorneys.  J.  0.  Klugh,  Presiding 
Judge.'  Copies  of  the  order,  notice,  and  af- 
fidavits were  forthwith  (February  28th)  serv- 
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ed  npon  the  attorneys  for  the  plaintiff.  The 
court  was  engaged  In  the  regular  call  of 
calendar  No.  2  at  the  time  the  motion  was 
noticed  for  hearing,  Friday  morning,  April 
Ist,  at  10  a.  m.,  and  was  continuously 
80  engaged  until  11  o'clock  that  night.  The 
presiding  Judge  had  announced  his  determi- 
nation to  adjourn  the  court  sine  die  Friday 
night,  and  at  11  o'clock  defendant's  attorney 
called  up  the  motion;  that  being  the  first 
opportunity  therefor.  The  presiding  Judge 
announced  that  he  could  not  hear  the  mo- 
tion, for  want  of  time.  Upon  defendant's 
motion  the  court  then  signed  the  following 
vtAer:  "Defendant  has  given  notice  of  a  mo- 
tion to  vacate  the  Judgment  hy  default  In 
this  case,  and  for  leave  to  answer.  By  my 
order  the  matter  was  made  returnable  this 
day  at  10  o'clock.  It  is  impossible  at  this 
time  to  reach  said  motion  at  this  term.  It 
la  therefore  ordered  that  the  motion  be  con- 
tinued until  the  next  term  of  this  court 
It  Is  further  ordered  that  the  execution  upon 
the  Judgment  herein  be  stayed  until  the  de- 
termination of  said  motion.  3.  O.  Klugh, 
Presiding  Judge.'  The  court  of  general  ses- 
sions convened  on  July  22,  1901,  and  ad- 
journed sine  die  on  Friday,  July  2eth,  about 
10  o'clock  a.  m.  Immediately  upon  the  ad- 
journment of  the  sessions.  In  the  absence  of 
defendant's  attorneys,  who  reside  at  Green- 
ville, S.  0.,  and  without  notice  to  them  of 
snld  purpose,  plalntiflTs  attorneys  called  up 
the  motion,  and  procured  from  Judge  Towns- 
end  the  following  order:  'Upon  hearing  the 
motion  herein,  and  showing  thereunder  the 
argument  of  counsel.  It  Is  ordered  (1)  that 
the  restraining  order  hereinbefore  granted 
be,  and  the  same  Is  hereby,  vacated,  set 
aside,  and  rescinded;  (2)  that  the  motion  to 
open,  set  aside,  or  vacate  the  Judgment  here- 
in be,  and  the  same  Is  hereby  overruled,  re- 
fused, and  denied.  D.  A.  Townsend,  Presid- 
ing Jndge.'  The  main  cause  was  docketed 
on  calendar  1.  The  entry  by  Judge  Klugh 
upon  calendar  1  at  the  February  term  was 
as  follows:  'Verdict  for  plaintiff  for  $1,200. 
Order  for  Judgment  upon  failure  to  answer, 
etc.  Einded.'  This  was  before  the  motion 
to  vacate  and  open  the  Judgment  by  default 
was  made,  and  the  entry  remained  unchan- 
ged when  the  several  motions  were  made 
and  the  orders  obtained.  The  cause  was 
carried  forward  by  the  clerk  on  calendar  1. 
He  filled  in  neither  of  the  words  'July'  nor 
'October'  at  the  head  of  calendar  No.  1.  He 
did  not  state  for  what  term  It  was  forward- 
ed, as  a  matter  of  convenience;  understand- 
ing that  It  would  not,  likely,  be  needed  be- 
fore October;  hence  he  left  the  term  blank. 
The  entry  by  Judge  Townsend  upon  calendar 
1  at  the  July  term  Is  as  follows:  'Order.' 
The  motion  of  the  defendant  to  vacate  the 
Judgment  hereinbefore  set  out  has  never 
been  docketed  on  calendar  2.  The  session 
of  the  court  of  common  pleas  lasted  about 
two  hours,  and  adjourning  sine  die  on  Fri- 
day, July  26, 1901,  at  or  about  12  o'clock  m." 


The  defendant  appealed  npon  exceptions, 
the  first  of  which  is  as  follows:  "The  act 
of  1898  providing  for  the  holding  of  court  for 
Newberry  county  makes  no  provision  for 
holding  the  court  of  common  pleas  in  July.- 
The  court  was  without  Jurisdiction  to  hear 
the  motion  to  vacate  the  Judgment,  or  to 
pass  the  order  appealed  from,  and  for  the 
reason,  also,  that  Judge  Klugh's  order  con- 
tinued the  motion  until  the  next  regular 
term  in  November."  That  part  of  the  ex- 
ception raising  the  question  that  Judge 
Klugh's  order  continued  the  motion  until  the 
next  regular  term  In  November  cannot  be 
sustained,  for  the  reason  that  It  continued 
the  motion  until  the  next  term,  and  not  the 
regular  term  of  the  court  So  much  of  the 
exception  as  contends  that  the  court  was 
without  Jurisdiction  to  hear  the  motion  ta 
vacate. the  Judgment  or  to  pass  the  order 
appealed  from.  Is  conclusively  disposed  of 
by  the  case  of  Burwell  &  Dunn  Oo.  v.  Chap- 
man, 59  8.  O.  681,  88  8.  E.  222,  which  shows 
that  the  court  did  hare  Jurlsdicticw.  Upon 
request  leave  was  granted  the  appellant  to 
bring  In  review  the  doctrine  announced  In 
that  case,  from  which,  however,  this  court 
sees  no  reason  to  recede. 

The  second  exception  Is  as  follows:  "The 
defendant  having  failed  to  answer,  demur, 
or  give  notice  of  appearance,  the  cause 
should  have  been  docketed  for  the  February 
term  upon  calendar  3,  and  not  upon  calendar 
1.  The  court  at  that  term,  therefore,  had  no 
authority  to  make  an  order  for  Judgment  in 
the  case."  At  the  time  the  judgment  was 
rendered  the  court  had  Jurisdiction  of  the 
subject-matter  and  the  person  of  the  defend- 
ant. Even  conceding,  therefore,  that  there 
was  error  In  placing  the  cause  upon  calen- 
dar 1,  It  was  not  jurisdictional,  but  a  mere 
irregularity,  which  cannot  be  considered  by 
this  court  In  the  absence  of  a  ruling  thereon 
by  the  circuit  court  Claussen  v.  Johnson,  32 
S.  C.  86,  11  S.  B.  200. 

The  third  exception  Is  as  follows:  "The 
cause  being  a  default  matter,  not  having 
been  docketed  at  the  February  term  upon 
calendar  3,  but  having  been  brought  forward 
by  the  clerk  on  calendar  1  for  the  July  term, 
the  court  at  the  July  term  had  no  authority 
to  make  any  order  therein.  Having  marked 
'Ended'  by  Judge  Klugh,  the  clerk  had  nor 
authority  to  bring  the  cause  forward  for  the 
July  term."  What  was  said  in  consideration 
of  the  second  exception  is  applicable  to  this 
exception.  We  may  say,  however,  that,  aft- 
er the  circuit  court  marked  the  cause  "End- 
ed" on  the  calendar,  the  subsequent  order 
showed  tliat  the  cause  had  not  been  finally 
disposed  of,  as  the  defendant's  motion  was 
necessarily  made  in  that  case.  Ex  parte 
Carolina  Nat.  Bank,  56  S.  C.  12,  33  8.  B.  781. 
Section  27C  of  the  Code,  which  provides  that 
"the  clerk  shall,  within  twenty  days  after 
every  adjournment  of  the  court  of  common 
pleas,  carry  forward  on  calendars  numbers 
1  and  2  for  trial  or  hearing  at  the  next  term. 
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all  causes  not  Anally  disposed  of  at  the  pre- 
ceding term,"  shows  that  the  cause  was 
properly  carried  forward  by  the  clerk. 

The  fourth  exception  is  as  follows:  "The 
court  at  the  July  term  of  the  court  had  no 
authority  to  make  the  order  dismissing  the 
defendant's  motion  to  vacate  the  Judgment 
theretofore  rendered,  for  the  reason  that 
such  motion  is  required  by  law  to  be  dock- 
eted upon  calendar  2,  which  was  not  done 
either  by  plalntlfl  or  by  defendant"  Al- 
though this  exception  Is  disposed  of  by  what 
has  already  been  said,  the  court,  however, 
takes  occasion  to  say  that  a  motion  In  a 
cause  already  upon  the  calendar  should  not 
be  docketed  anew. 

The  fifth  exception  Is  as  follows:  "The 
order  appealed  from  was  made  In  the  ab- 
sence of  the  defendant  or  its  counsel,  and 
without  notice  after  trial  of  the  Issues  raised 
by  the  motion,  as  required  by  law;  said  no- 
tice being  the  docketing  of  the  motion  upon 
calendar  2  fourteen  days  before  court  by 
the  defendant,  or  seven  days  by  the  plain- 
tiff." The  question  raised  by  this  exception 
has  already  been  considered. 

The  sixth  exception  is  as  follows:  "That 
no  notice  of  trial,  such  as  Is  required  by  stat- 
ute, was  given  In  this  case,  and  for  this  rea- 
son the  motion  to  vacate  the  Judgment  did 
not  'stand  for  trial'  at  the  term  of  court 
commencing  on  July  22,  1001,  or  at  the  con- 
clusion of  the  court  of  general  sessions  con- 
vening on  said  day.  The  circuit  Judge  there- 
fore erred  In  signing  the  order  appealed 
from."  The  question  presented  by  this  ex- 
ception Is  disposed  of  by  what  was  said  In 
considering  the  other  exceptions. 

The  seventh  exception  Is  as  follows:  "The 
presiding  Judge  erred  in  reciting  in  the  order 
appealed  from  that  the  same  was  made  'aft- 
er argument  of  counsel.' "  The  order  of 
Judge  Townsend  was,  in  effect,  a  dismissal 
of  the  defendant's  motion  tor  failure  of 
prosecution,  and  not  upon  the  merits.  It 
may  have  been  that  these  words  were  in- 
serted in  the  order  by  reason  of  the  fact  that 
certain  affidavits  were  Introduced  and  used 
when  the  order  was  granted.  Under  our 
construction  of  the  order,  the  words  are  Im- 
material. 

It  Is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed,  with- 
out  prejudice  to  the  right  of  the  defendant  to 
make  a  motion  to  set  aside  the  order  of 
Judge  Townsend. 


BAKER  et  aL  ▼.  IRVIXE  (three  cases). 

(Supreme  (Tonrt  of  South  Carolina,   Jan.  20, 

1902.) 

APPEAL— INSDPPICIHNT    CASE  —  REMAND— AC- 
TION BEFORE  MAGISTRATB-VENOB 
—WAIVER— TRIAL. 

1.  Where  the  snpreme  court  Is  of  opinion 
that  the  case  should  contain  other  facts,  it 
has  the  power  to  remand  the  same  for  further 
settlement. 

2.  Under  Ctenst.  art  5,  S  23,  providing  that 


eveiT  civil  action  cogidaabto  by  a  magistrate 
shall  be  brought  before  a  ma^strate  in  the 
county  where  the  defendant  resides,  a  require- 
ment that  an  action  should  be  brought  before 
a  magistrate  in  the  county  where  the  cause 
of  action  arose  is  unauthorized. 

S.  Where  defendant  appears  in  a  magistrate's 
court,  and  answers  on  the  merits,  he  waives 
his  Tight  to  demur  to  the  summons  and  com- 
plaint because  it  does  not  allege  duit  defend- 
ant is  a  resident  of  the  county  in  which  the 
magistrate  has  jurisdiction. 

4.  Where  the  record  shows  that  witnesses 
were  examined  in  each  of  three  cases  against 
the  same  defendant  and  separate  judgments 
were  rendered  in  each  case,  the  fact  that  the 
magistrate  tried  them  together  is  no  ground 
for  reversaL 

Appeals  from  common  pleas  circuit  court  ot 
Greenville  county;  Klugh,  Judge. 

Actions  by  J.  A.  and  W.  O.  Baker  against 
W.  M.  Irvine,  and  by  J.  A.  Baker  and  I7 
W.  C  Baker  against  the  same  defendant 
From  orders  of  the  circuit  court  reversing 
Judgment  of  magistrates  for  plaintUfs,  they 
appeal.    Reversed. 

Blythe  &  Blythe,  for  appellants.  C^arey  & 
McCnllough,  B.  M.  Sbnman,  and  Adam  C. 
Welbom,  for  appellee. 

GART,  A.  J.  Before  proceeding  to  consider 
the  exceptions,  there  is  a  preliminary  ques- 
tion to  be  determined.  The  appellants,  after 
notice,  made  a  motion  for  an  order  amend- 
ing the  "case"  In  the  following  particulars: 
"(1)  By  striking  out  of  the  said  'case'  all  after 
the  word  'respondents,'  on  page  18,  folio  72, 
down  to  and  Including  the  word  'attached,' 
on  page  20,  folio  78,  upon  the  ground  that 
the  same  was  inserted  in  the  said  'case'  by 
mistake  and  without  authority,  the  same 
having  been  disallowed  by  the  order  of  the 
circuit  Judge  settling  the  'case.'  (2)  By  in- 
serting in  said  'case.'  on  page  14,  folio  66. 
after  the  word  'countT*  and  before  the  words 
those  appeals,'  the  following."  Then  follows 
substantially  a  statement  of  the  facts  set  out 
In  these  cases  when  they  were  beard  on 
former  appeals  to  this  court  and  which  are 
reported  In  01  S.  C.  114^124,  39  &  E.  252. 
906,  907. 

1.  We  will  consider  the  grounds  of  the  mo- 
tion in  regular  order,  and  first  determine 
whether  that  port  of  the  record  which,  it  Is 
alleged,  was  Inserted  by  mistake  and  con- 
trary to  the  order  of  the  circuit  Judge  settling 
the  cases,  should  be  struck  out  The  re- 
spondent's tenth  proposed  amendment  to  the 
"case"  was  as  follows:  "Add  the  following 
to  your  {MToposed  case:  On  the  30th  of  Au- 
gust 1901,  the  plaintiffs'  attorneys  accepted 
service  of  the  following  notice  (here  insert 
defendant's  notice  of  Intention  to  appeal  to 
sustain  Judgment).  Thereafter,  on  Septem- 
ber 25,  1901.  i^alntiffs'  attorneys  accepted 
service  of  the  following  (here  insert  defend- 
ant's exceptions  and  additional  grounds)." 
In  his  order  settling  the  case  his  honor,  the 
circuit  Judge^  says  "that  all  the  tenth  amend- 
ment be  disallowed  except  so  mnch  thereof 
as  proposes  to  add  to  the  proposed  case  the 
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service  of  the  notice  of  motion  to  snstaln  the 
Judgment  of  the  circuit  court  upon  additional 
grounds,  together  with  the  additional  grounds 
numbered  1,  2,  3,  and  4,  as  set  out  on  page 
3  of  the  defendant's  exceptions,  and  that  so 
much  thereof  be,  and  the  same  hereby  Is, 
allowed."  That  part  of  the  "case"  which 
the  plaintlirs  move  to  strike  out  is  not  found 
on  page  3  of  the  defendant's  exceptions,  and 
therefore  was  not  properly  Inserted  in  the 
record,  and  should  be  struck  out 

We  will  next  consider  whether  the  state- 
ment of  the  facts  set  out  In  the  second 
ground  of  the  motion  should  be  Inserted  In 
the  "case."  The  court  imquestlonably  has 
the  power  to  require  conformity  to  the  order 
of  the  circuit  court  settling  a  case  for  ap- 
peal to  the  supreme  court,  and  likewise  has 
the  power  to  remand  the  case  to  the  circuit 
court  for  further  settlement,  when,  in  Its 
opinion,  the  ends  of  justice  require  such  ac- 
tion; but  It  has  not  the  power,  independently 
of  the  order  of  the  circuit  court,  to  say  what 
the  "case"  shall  contain.  If,  thwefore,  this 
court  was  of  the  opinion  that  the  said  facts 
should  be  Incorporated  in  the  "case,"  it  would 
refer  the  matter  to  the  circuit  court  for  fur- 
ther settlement  The  ylews,  however,  here- 
inafter expressed,  render  such  order  unnec- 
essary. 

We  now  come  to  a  conslderaton  of  the 
appellants'  exceptions.  The  facts  are  thus 
stated  in  the  magistrate's  report  of  the  trials: 
"The  summons  in  each  of  the  above-stated 
cases  was  Issued  by  me  on  the  2d  day  of 
November,  1800,  and  was  personally  served 
on  the  defoidant  on  the  same  day.  On  the 
day  specified  in  the  said  summons,  to  wU, 
OQ  the  23d  day  of  November,  1800,  plaintiffs 
and  their  attorneys  appeared  before  me  and 
announced  themselves  ready  for  trial.  Be- 
fore the  cases  were  called  for  trial,  J.  A. 
McCoUough,  Bsq.,  Of  the  city  of  OreenvHIe, 
Oreenville  county,  S.  O.,  called  me  to  the 
telephone  near  my  ofSce  at  Athens,  Green- 
ville county,  S.  C  and  stated  to  me  that  be 
was  employed  by  the  defendant  to  represent 
him  in  these  cases,  but  that  he  was  en- 
gaged tn  a  case  in  the  court  of  common  pleas 
at  Greenville,  and  could  not  come  on  that 
day.  He  further  stated  that  he  desired  to 
put  In  a  general  denial  In  each  case.  When 
the  cases  were  called  for  trial,  I  stated  to 
plaintifCs'  attorneys  the  message  I  had  re- 
ceived from  Mr.  McCoUough,  and  asked  them 
If  they  were  willing  for  the  cases  to  be  con- 
tinued. They  refused  to  consent  to  a  con- 
tinuance, and  demanded  that  they  be  allow- 
ed to  Introduce  their  testimony  and  take 
Judgment  in  each  case.  I  declined  to  do  this, 
and  continued  the  case  until  the  7th  Decem- 
ber, 1809,  and  gave  notice  of  the  time  so 
fixed  to  tbe  defendant  On  that  day  the 
cases  were  again  called,  and  by  consent  of 
counsel  were  all  taken  up  together.  Messra 
BIytbe  &  Blythe  appeared  for  the  plaintifls, 
and  Messrs.  J.  A.  Mooney  and  W.  6.  Slrrlne 
appeared  for  the  defendant  Plaintiffs  again 
40  S.E.— 13 


dalmed  thdr  right  to  prove  their  claims  tn 
each  case  and  take  Judgment  as  by  default 
upon  the  ground  that  no  answer  had  been 
made  by  the  defendant  in  any  of  the  cases 
within  the  time  allowed  by  law.  1  overruled 
this  motion,  and  plaintifls  excepted.  Defend- 
ant's attorneys  then  moved  that  the  plain- 
tiffs be  required  to  amend  their  complaints 
In  certain  particulars  upon  the  grounds  taken 
down  by  me  at  the  trial.  This  motion  was 
also  overruled,  and  defendant  again  except- 
ed. Defendant  thai  demurred  to  the  com- 
plaints upon  the  grounds  taken  down  by  me 
at  the  time,  the  demurrers  were  also  overrul- 
ed, and  defendant  again  excepted.  Defendant 
then  answered  orally  in  each  of  the  cases, 
and  the  answers  were  taken  down  by  me  in 
writing,  and  are  reported  herewith.  Before 
the  answers  were  put  in,  plaintiffs  objected 
upon  the  ground  that  the  time  in  which  any 
answer  could  be  put  in  had  long  since  ex- 
pired. This  objection  was  overruled,  and 
exceptions  were  noted.  Plaintiffs  then  asked 
that  the  defendant  be  required  to  make  his 
answers  more  specific  in  certain  particulars 
taken  down  by  me  at  the  time,  and  herewith 
reported.  This  motion  was  granted,  but  de- 
fendant refused  to  comply,  and  bis  attorneys, 
Messrs.  Mooney  &  Slrrlne,  withdrew  from  the 
court  Plaintiffs  then  went  forward,  intro- 
duced their  witnesses,  proved  thel^  claims 
In  each  case,  and  I  rendered  Judgment  as 
follows  In  each  case:  (1)  In  the  case  of  3. 
A.  Baker  and  W.  CI  Baker  v.  W.  H.  Irvine, 
in  the  sum  of  sixty-five  ($05)  dollars;  (2)  in 
the  case  of  J.  A.  Baker  v.  W.  H.  Irvine,  tn 
the  sum  of  one  hundred  ($100)  dollars;  (3) 
in  the  case  of  W,  0.  Baker  v.  W.  H.  Irvine, 
in  the  sum  of  one  hundred  ($100)  dollars.  All 
the  testimony  and  proceedings  in  the  above- 
stated  cases,  as  taken  down  by  me  at  the 
trial  thereof,  together  with  the  summonses, 
exhibits,  and  Judgments  therein,  are  here- 
with returned  as  part  of  the  report  G.  W. 
NicoU,  Magistrate." 

The  defendant  appealed  to  the  circuit 
court  and  the  circuit  Judge  reversed  the 
Judgment  In  each  of  said  cases.  The  plain- 
tiffs appealed  from  said  order  upon  excep- 
tions which  it  will  not  be  necessary  to  con- 
sider In  detafl,  as  the  only  questions  properly 
arising  under  them  are  whether  there  was 
error  on  the  part  of  the  circuit  Judge  tn  rul- 
ing that  the  magistrate  erred  In  refusing 
to  order  plaintiffs  to  allege  the  venue,  to  wit 
the  county  in  which  the  cause  of  action 
arose,  and  in  further  ruling  that  the  magis- 
trate erred  in  overruling  defendant's  demur- 
rer. Inasmuch  as  It  was  not  shown  In  the 
summons  and  complaint  that  the  defendant 
was  a  resident  of  Greenville  county,  and 
that  was  necessary  to  give  the  magistrate 
Jurisdiction. 

2.  We  win  first  consider  whether  there 
was  error  In  ruling  that  the  magistrate  erred 
in  refusing  to  compel  plaintiffs  to  allege  the 
venue,  to  wit  the  county  in  which  the  cause 
of  action  arose.    Section  23,  art  6,  of  the 
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coDBtttntlon,  provides  that  "every  civil  ac- 
tion cognizable  by  magistrates  shall  be 
brought  before  a  magistrate  In  the  county 
where  the  defendant  resides."  A  require- 
ment that  the  action  should  be  brought  be- 
fore a  magistrate  In  the  county  where  tho 
cause  of  action  arose  would  be  In  conflict 
with  this  provision.  This  ruling  of  the  cir- 
cuit judge  was  therefore  erroneous. 

3.  We  will  next  consider  whether  there 
was  error  in  the  ruling  that  the  magistrate 
erred  in  overruling  defendant's  demurrer, 
inasmuch  as  it  was  not  shown  in  the  sum- 
mons and  complaint  that  the  defendant  was 
a  resident  of  Greenville  county,  and  that 
this  was  necessary  to  give  the  magistrate 
Jurisdiction.  The  record  shows  that  the  de- 
fendant appeared,  answered  the  complaint, 
and  put  in  issue  the  merits  of  the  cases.  He 
thereby  waived  the  right  to  Interpose  the 
objection  that  the  magistrate  did  not  acquire 
Jurisdiction  of  his  person.  Bird  v.  Sullivan, 
58  S.  C.  DO,  36  S.  B.  404;  Burckhalter  ▼. 
Jones,  58  S.  C.  89,  36  8.  E.  495.  The  re- 
spondent relied  upon  the  case  of  Dili  v.  Dur- 
ham, 56  S.  C.  423,  35  S.  E.  3;  but  In  that  case 
the  court  did  not  consider  the  eltect  of  an 
appearance  and  answer  by  the  defendant 
Involving  the  merits.  This  ruling  of  the  cir- 
cuit Judge  was  Illcewise  erroneous. 

4.  The  respondent  gave  notice  of  the  fol- 
lowing additional  grounds  upon  which  he 
asked  that  the  order  of  the  circuit  Judge  be 
sustained,  to  wit:  "(1)  The  magistrate 
abused  his  discretion  In  not  granting  de- 
fendant's motion  tor  a  continuance  of  the 
■aid  cases  upon  the  showing  submitted  to 
him;  (2)  the  testimony  in  the  case  failed  to 
support  the  verdict;  (3)  the  magistrate  had 
no  right  to  consolidate  and  try  the  three 
cases  together,  the  withdrawal  by  defend- 
ant's counsel  from  the  cases  operating  as  a 
withdrawal  of  any  agreement  that  they  en- 
tered Into  with  reference  to  the  hearing  of 
the  said  cases  t(«ether;  (4)  In  not  granting 
a  new  trial  upon  the  additional  ground  that 
the  Judgments  appealed  from  were  taken 
against  the  defendant  because  of  his  default 
or  excusable  neglect  in  not  appearing  at  the 
trial  in  person  or  by  his  attorney,  Jos.  A. 
McCullongh,  and  that  their  absence  was  sat- 
isfactorily accounted  for,  and  It  further  ap- 
peared that  the  defendant  had  a  valid  de- 
fense to  said  action;  and  in  this  connection 
he  erred  in  not  considering  the  affidavits 
offered  in  support  of  this  ground  of  appeal." 

The  first  ground  cannot  be  sustained,  as 
this  court  does  not  think  the  magistrate 
abused  his  discretion  in  refusing  the  motion 
for  a  continuance. 

The  second  ground  cannot  be  snstained,  as 
the  record  shows  that  there  was  testimony 
tending  to  sustain  the  allegations  of  the 
complaints. 

The  third  ground  Is  untenable,  as  the  rec- 
ord shows  that  the  witnesses  were  examined 
In  each  case,  and  separate  Judgments  were 
rendered  In  each  case. 


The  fourth  ground  Involves  a  question 
that  Is  not  ordinarily  the  subject  of  appeal, 
and,  in  view  of  all  the  facts  and  circumstan- 
ces, this  court  does  not  think  there  was  an 
abuse  of  discretion. 

It  is  the  Judgment  of  this  court  that  the 
OTder  of  the  circuit  court  be  reversed,  and 
that  the  cases  be  remanded  to  the  circuit 
court,  with  Instructions  to  dismiss  the  ap- 
peals and  affirm  the  magistrate's  Judgments. 


IX)AN  &  EXCHANGE  BAXK  v.  SHEALET, 

County  Treasurer. 

BENNETT  v.  SAMK 

(Supreme  Oourt  of  Soatii  Carolina.    Jan.  20, 
1902.) 

SCHOOL    WARRANTS— VALIDITT— BONA    FIDE 
PURCHASER. 

1.  A  school  warrant  drawn  by  the  trustees 
of  a  school  district  in  one  scholastic  year,  and 
countersigned  and  made  payable  by  the  county 
superintendent  of  education  in  another  scho- 
lastic year,  is  void,  under  Rev.  St.  {  527,  pro- 
hibiting any  state  officer  to  draw  a  warrant 
or  check  for  any  public  debt  except  upon  mon- 
ey then  actually  to  his  credit  on  that  account 
in  the  hands  of  some  bank  or  public  officer. 

2.  Where  a  school  warrant  dnwn  iu  one 
scholastic  year  is  void  under  the  statute  be- 
cause payable  in  the  next  scholastic  year,  an 
assignee  thereof  cannot  be  protected  as  a  bona 
fide  purchaser.  Its  invalidity  being  apparent 
on  Us  face^ 

Appeal  from  common  pleas  circuit  court 
of  Lexington  county;    Gary,  Judge. 

Actions  for  mandamus  by  the  Loan  &  Ebc- 
change  Bank  against  Frank  W.  Shealey, 
county  treasurer,  and  by  James  W.  Bennett 
against  the  same.  From  a  Judgment  dis- 
missing the  complaint,  plalntlfTs  appeaL  Af- 
firmed. 

Allen  J.  Green,  for  appeUant  Loan  ft  Bx- 
change  Bank.  Allen  J.  Green  and  8theppard 
Bros.,  for  appellant  Bennett  Eflrd  &  Drelier, 
W.  H.  Sharpe,  and  T.  CL  Sturkie^  for  app^> 
lee. 


GARY,  A.  3.  The  two  cases  above  named 
are  applications  for  writs  of  mandamus  re- 
quiring the  respondent,  as  county  treasurer 
of  Lexington  county,  to  pay  to  the  plalntUFa 
certain  warrants  held  by  them  as  assignees 
of  Tutwller,  to  whom  they  were  Issued  by 
certain  school  districts  In  Lexington  county 
for  arithmetical  charts,  sold  to  the  trustees 
of  such  districts.  These  warrants  were 
drawn  by  the  trustees  on  dates  ranging  from 
December  16,  1898,  to  January  21,  1899,  and 
made  payable  by  the  county  superintend- 
ent of  education  January  1,  1900,  except 
the  two  warrants  of  distrlcte  Nob.  56  and 
21,  which  were  made  payaUe  in  January. 
1901.  In  refusing  the  applications,  the  cir- 
cuit Judge  says:  "Without  undertaking  to 
state  fully  the  issues  raised  by  Oie  pleadingn, 
I  am  satisfied  that  the  whole  case  can  be 
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dJqwsed  of  by  considering  the  main  question 
tD  tbe  case,  which  Is  the  validity  of  the  war- 
rants of  tbe  several  school  districts  upon  the 
county  treasurer  for  Lexington  county.  The 
said  warrants  were  drawn  at  a  period  ranging 
from  the  leth  of  December,  1896,  to  the  2lBt 
of  January,  1899,  and  were  made  payable 
January  1,  1900.  The  contention  of  the  de- 
fendant Is  that  the  several  boards  of  trustees 
bad  no  power  to  draw  said  warrants,  for 
the  reason  that  the  same  were  In  excess  ot 
the  funds  apportioned  to  their  school  dis- 
tricts at  tbe  time  said  warrants  were  drawn, 
and  are  therefore  void;  and  that  any  war- 
rant drawn  to  become  due  at  a  future  day  Is 
In  the  nature  of  a  certificate  of  Indebtedness, 
and  under  the  statute  law  of  this  state  is 
void.  IMd  the  said  boards  of  trustees  have 
the  power  to  draw  their  warrants  on  the 
county  treasurer  on  funds  not  then  on  hand 
applicable  to  the  payment  of  tbe  expenses  of 
their  said  school  districts?  The  authority 
ot  boards  of  trustees  to  contract  Is  derived 
from  the  statute  creating  them,  In  whlcb 
tbey  are  prohibited  from  making  contracts 
for  any  year  In  excess  of  the  funds  for  that 
year.  Tbe  proviso  of  section  63  of  the  school 
law  of  1896  (22  St.  at  Large,  p.  ISO)  Is 
as  follows:  'Provided,  that  all  contracts 
which  boards  of  trustees  may  make  In  excess 
of  the  funds  apportioned  to  their  district 
shall  be  void.'  Let  us  now  look  Into  the  con- 
tract entered  Into  by  this  board,  and  ascer- 
tain If  such  contract  comes  within  those  pro- 
hibited by  the  act.  The  warrant  issued  by 
said  board  shows  on  its  face  that  said  board 
pnrcbased  for  the  use  of  their  school  district, 
either  In  December,  1896,  or  in  January,  1889, 
ctftaln  charts  for  the  use  of  schools,  known 
as  'Elvans'  Arithmetical  Study.'  It  certainly 
was  the  purpose  and  Intent  of  said  board 
that  these  charts  were  to  be  paid  for  out  of 
the  school  fund  for  whlcb  they  were  puichas- 
ed.  Finding,  however,  at  the  date  of  such 
inirchase,  that  there  was  no  fund  applicable  to 
tbe  payment  of  such  purchase,  they  attempt 
.  to  avoid  this  dilemma  by  expressing  In  tbe 
warrant  that  the  same  is  to  be  paid  out  of 
a  fund  to  be  accumulated  or  raised  in  the 
future^  and  ther^ore  make  tbe  same  payable 
on  the  1st  day  of  January,  1900,  a  year  later. 
If.  then,  there  was  no  fund  on  hand  with 
wbicb  to  pay  this  indebtedness,  the  conclu- 
sion Is  irresistible  that  such  contract  was 
void  under  sold  proviso,  as  being  in  excess 
of  the  funds  apportioned  to  said  school  dis- 
trict, and  therefore  unauthorized  and  made 
TOid  by  tbe  statute.  The  petitioner  in  this 
case  must  have  known  from  the  very  terms 
of  the  warrant  that  his  contract  was  one 
prohibited  by  law.  He  cannot,  therefore, 
plead  that  he  was  the  purchaser  of  a  negotia- 
ble Indebtedness  without  notice.  The  war- 
rant that  he  purchased  apprised  him  of  tbe 
fact  that  It  was  issued  without  authority  of 
law.  Besides,  the  instrument  itself  Is  not 
such  a  negotiable  paper  as  would  protect  tbe 
purchaser.    He  took  it  subject  to  all  equities 


and  legal  defenses  that  could  be  pleaded  be- 
tween the  original  parties.  My  conclusion  Is 
that  the  board  of  trustees  made  a  contract 
for  the  purchase  of  charts  for  the  use  of  their 
several  schools  at  a  time  when  there  was  no 
fund  available  for  such  purchase;  and  the 
mere  fact  that  said  claims  were  made  paya- 
ble at  a  later  or  future  time  out  of  funds 
not  then  apportioned  to  their  said  schools 
was  simply  an  eltort  to  avoid  the  foregoing 
provision  of  law,  and  that  said  contract  of 
purchase  is  null  and  void."  Tbe  plalntiffB 
appealed  upon  numerous  exceptions,  and  the 
defendant  served  notice  that,  in  case  the 
court  flnds  itself  unable  to  affirm  tbe  Judg- 
ment below  upon  the  grounds  on  which  it  is 
rested  by  the  circuit  Judge,  he  would  move 
the  court  to  sustain  it  on  the  following 
grounds:  "(1)  Because  the  warrants  sned  on 
are  made  payable  at  a  future  day,  and  are 
certiflcates  of  indebtedness  and  are  void  un- 
der the  laws  of  our  state;  (2)  because  the 
remedy  of  the  plaintiffs  is  not  by  mandamus 
against  the  defendant,  but  snlt  against  eacb 
school  district" 

The  statutory  provisions  more  or  less  af- 
fecting tbe  questions  involved  are: 

First.  Certain  sections  of  "An  act  to  de- 
clare tbe  free  school  law  of  the  state,"  ap- 
proved MartSi  8,  1886  (22  St  at  Large,  p. 
150),  to  wit: 

"Sec.  21.  It  tOiall  be  the  duty  of  tbe  county 
superintendent  of  education,  on  or  before  tbe 
16th  day  of  July  in  each  year,  to  rep<xt  to  the 
county  treasurer  by  school  districts  all  school 
claims  approved  by  him  for  the  scho<d  year 
last  preceding,  and  the  county  treasurer  shall 
thereupon  close  the  school  accounts  for  that 
year,  carrying  over  any  balance  to  the  credit 
of  each  school  district  of  the  tiien  current 
fiscal  year. 

"Sec.  22.  The  county  superintendent  of  ed- 
ucation shall  keep  a  register  of  all  claims 
approved  by  him  and  of  such  other  matters 
as  the  state  superintendent  of  education 
shall  require  of  him,  and  in  tbe  form  pre- 
scribed by  the  state  superintendent" 

"Sec.  28.  The  county  boards  of  education 
of  the  several  counties  of  this  state  shall 
levy  an  annual  tax  of  three  mills  on  the  dol- 
lar upon  all  the  taxable  property  in  their  re- 
spective counties,  which  tax  shall  be  collect- 
ed at  the  same  time  and  by  the  same  officers 
as  the  other  taxes  for  the  same  year,  and 
shall  be  held  in  the  county  treasury  of  the 
respective  counties,  and  on  the  1st  day  of 
July  of  each  year,  or  as  soon  as  practicable 
thereafter,  tbe  said  fund  shall  be  apportion- 
ed by  the  said  county  boards  respectively 
among  the  school  districts  of  tbclr  respective 
counties  in  proportion  to  the  number  of  pu- 
pils enrolled  In  the  public  schools  of  such 
school  districts:  and  the  said  county  I)oardB 
shall  ascertain  the  amount  of  poll  taxes  col- 
lected in  and  for  each  school  district  of  their 
req>eetlve  counties,  and  shall  notify  the  coun- 
ty treasurer  and  the  trustees  of  each  school 
district  of  the  amount  of  such  poll  taxes  as 
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well  as  of  the  amount  of  the  aforesaid  fund 
apportioned  by  them  to  each  school  district. 
The  school  funds  of  each  school  district 
shall  be  distribated  and  exi>ended  by  the 
board  of  trustees  for  the  best  Interests  of 
the  school  district,  according  to  the  judg- 
ment of  the  board  of  trustees,  on  their  war- 
rant approved  by  the  county  superintendent 
of  education." 

"Sec.  SI.  •  •  •  Erery  school  district 
now  organized,  or  to  be  hereafter  organized, 
in  pursuance  of  this  section,  Is,  and  shall  be, 
a  body  politic  and  corporate  by  the  name 

and  style  of  'School  District  No. (such 

number  as  may  be  designated  by  the  county 

board  of  education)  of  County  (the 

name  of  the  county  In  which  the  district  is 
situated),  the  State  of  South  Carolina,'  and 
In  that  name  may  sue  and  be  sued,  and  be 
capable  of  contracting  and  being  contracted 
with  to  the  extent  of  their  school  fund,  and 
holding  such  real  and  personal  estate  as  It 
may  come  Into  possession  of,  by  wUl  or  oth- 
erwise, or  as  is  authorized  by  law  to  be  pur- 
chased, all  of  which  shall  be  used  exclusive- 
ly for  school  purposes. 

"Sec.S2.  Each  school  district  shall  be  un- 
der the  management  and  control  of  the  board 
of  trustees  hereinafter  provided  for,  sub- 
ject to  the  supervision  of  the  county  board 
of  education." 

"Sec.  37.  The  board  of  trustees  In  each 
school  district  shall  take  the  management 
and  control  of  the  local  educational  Interests 
of  the  same,  and  shall  visit  each  school  dis- 
trict at  least  once  In  every  school  term,  and 
shall  be  subject  to  the  supervision  and  or- 
ders of  the  county  board  of  education." 

"Sec.  42.  All  claims  of  every  description 
whatsoever  which  are  chargeaMe  against  the 
fund  raised  for  the  support  of  the  free  public 
schools  of  the  state,  except  such  as  are  oth- 
erwise provided  for  by  law,  must  be  signed 
by  at  least  a  majority  of  the  board  of  trus- 
tees of  the  school  district  against  which  the 
dalms  are  chargeable  and  the  correctness 
and  legality  of  the  same  shall  be  sworn  to 
and  subscribed  by  the  p^son  presenting 
such  claim  before  It  shall  be  approved  by  the 
person  or  persons  authorized  by  law  to  give 
Buch  approval." 

"Sec.  49.  It  shall  be  the  duty  of  each  county 
treasurer  to  report  monthly,  on  the  fifteenth 
day  of  each  month,  to  the  county  superin- 
tendent of  education  of  tbXa  county  the 
amount  of  collections  and  disbursements 
made  by  him  for  the  month  on  account  of 
school  tax  and  all  other  school  funds;  and  It 
shall  be  a  misdemeanor  on  the  part  of  any 
county  treasurer  to  neglect,  fall  or  refuse  to 
make  such  report,  and  on  conviction  thereof 
he  shall  pay  a  fine  of  not  more  than  $500, 
the  same  to  be  used  for  school  purposes  In 
bis  county. 

"Sec.  50.  All  moneys  disbursed  by  any 
county  treasurer  on  account  of  school  funds, 
taxes  or  other  school  funds  shall  be  paid  on 
the  order  of  the  board  of  school  trustees. 


countersigned  by  the  county  superintendent 
of  education,  or  as  otherwise  directed  by 
law." 

Section  53  makes  it  unlawful  for  certain  of- 
ficials to  deal  in  (Mr  be  interested  in  school 
claims  or  certificates,  and  provides  severe 
penalties  for  breach,  and  proceeds  afCer  the 
semicolon: 

"And  the  county  board  of  education  shall 
regulate  the  opening  and  closing  of  the  school 
term  so  as  best  to  promote  and  subserve  the 
educational  Interests  of  the  different  sections 
of  their  counties:  provided,  that  all  contracts 
which  board  of  trustees  may  make  In  ex- 
cess of  the  funds  apportioned  to  their  dis- 
tricts shall  be  void." 

"Sec.  00.  The  scholastic  year  shall  begin 
on  the  1st  day  of  July  of  each  year,  and  end 
on  the  Mth  day  of  June  following." 

Section  10,  art.  10,  of  the  constitution,  pro- 
vides that  "the  fiscal  year  shall  commence 
on  the  1st  day  of  January  in  each  year." 

Second.  The  act  of  1S98  (22  St  at  Large,  p. 
761)  entitled: 

"An  act  to  require  county  superintendents  of 
education  to  make  monthly  apportion- 
ments of  all  moneys  reix>rted  to  them  as 
collected  by  county  treasurers  for  the  pre- 
ceding month,  and  to  require  county  treas- 
urers to  pay  out  the  same. 

"Section  1.  Be  It  enacted  by  the  general  as- 
sembly of  the  state  of  South  OaroUna,  that 
within  ten  days  after  the  county  treasurer 
makes  his  monthly  report  to  the  county  su- 
perintendent of  education,  showing  the 
amount  of  money  collected  by  him  since  his 
last  monthly  report  It  shall  be  the  daty  of 
the  county  superintendent  of  education  to 
apportion  the  money  arising  from  a  tax  on 
property  as  shown  by  the  treasurer's  report 
among  the  school  districts  of  his  county,  and 
to  certify  such  apportionment  to  the  county 
treasurer,  together  with  the  poll  tax  belong- 
ing to  each  district,  as  shown  by  said  re- 
port, and  It  shall  be  tiie  duty  of  the  county 
treasurer  to  enter  upon  his  book  to  the  credit 
of  each  school  district  the  amount  due  each 
district,  according  to  such  certificate  of  ap- 
portionment and  the  county  treasurer  shall 
pay  out  the  money  belonging  to  the  respec- 
tive districts  upon  the  school  warrants  of 
such  districts,  duly  signed  and  countersigned 
by  the  school  authorities  for  that  scholastic 
year.  In  the  order  of  their  presoitatlon:  pro- 
vided, that  there  be  no  outstanding  claims 
of  the  previous  sdiolastic  year;  and  the 
comptroller  general  shall  receive  the  warrants 
thus  paid  as  pr<H>er  vouchers  in  the  hands  of 
the  county  treasurer. 

"Sec.  2.  That  the  failure  or  refusal  of  a 
county  superintendent  of  education  or  a 
county  treasurer  to  comply  with  the  fore- 
going provisions,  or  any  of  them,  shall  con- 
stitute a  misdemeanor,  and  upon  conviction 
thereof  he  shall  be  subject  to  a  fine  of  not 
more  than  $100  or  Imprisonment  In  the 
county  jail  for  not  more  than  thirty  days. 

"Sec.  3.  That  all  acts  and  parts  of  acts  In- 
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consistent  with  this  act  be  and  the  same 
are  hereby  revealed." 

Third.  The  following  sections  of  the  Be- 
Tlsed  Statutes: 

"Sec.  524.  It  shall  be  unlawful  for  any 
public  officer,  state  or  county,  authorized  by 
law  to  so  contract  to  enter  into  or  contract 
for  any  purpose  whatsoever  In  a  sum.  in  ex- 
cess of  the  tax  levied  or  the  amount  appro- 
priated for  the  accomplishment  of  such  pur- 
pose. 

"Sec.  525.  It  shall  be  unlawful  for  any 
public  officer,  state  or  county,  to  divert  or 
appropriate  the  funds  arising  from  any  tax 
levied  and  collected  for  any  one  fiscal  year 
to  the  payment  of  any  Indebtedness  contract- 
ed or  incurred  for  any  previous  fiscal  year." 

"Sec.  527.  It  shall  not  be  lawful  for  any 
state  or  county  officer  to  issue  any  certificate 
of  indebtedness.  This  provision  shall  not  ap- 
ply to  the  Issuing  of  tickets  to  Jurors  or  wit- 
nesses for  attendance  on  the  circuit  courts. 
Nor  shall  it  be  lawful  for  any  state  aSBica 
to  draw  a  warrant  or  check  for  any  public 
debt  except  upon  money  then  actually  to  bis 
credit  on  that  account  in  the  hands  of  some 
bank  or  puMlc  officer." 

It  was  evidently  the  intention  of  the  legis- 
lature that  all  those  having  a  duty  to  pei^ 
form  with  reference  to  the  school  districts 
should  be  fully  Informed  with  reference  to 
the  fund  apportioned  to  the  several  school 
districts.  Beallzlng  the  great  danger  of  con- 
fen-lng  upon  the  boards  of  trustees  unlim- 
ited power  to  enter  Into  contracts  within  the 
sc(H)e  of  their  agency,  the  legislature  enacted 
the  provlslcm  "that  all  contracts  which  boards 
of  trustees  may  make  in  excess  of  the  funds 
apportioned  to  their  districts  shall  be  void." 
Section  63,  Act  1896.  It  Ukewlse  limited  the 
power  of  the  boards  of  trustees  by  provldhig 
that  they  should  only  be  "capable  of  con- 
tracting and  being  contracted  with  to  the 
extent  of  tbeir  school  fund."  Section  31,  Act 
1896.  It  Is  an  act  of  official  misconduct  for 
the  boards  of  trustees  to  enter  into  contracts 
beyond  said  limit  They  should  keep  a  list 
of  the  persons  with  whom,  and  the  date  and 
amount  of  the  contracts  entered  into  by  them. 
They  would  thus  have  no  difficulty  in  deter- 
mining the  extent  of  their  power  to  enter  in- 
to a  contract.  The  plaintHfs  contend  that 
the  facts  show  that  the  contracts  were  not 
made  in  excess  of  the  funds  apportioned  to 
the  several  school  districts.  Conceding  this 
to  be  the  fact  the  warrants  are  nevertheless 
void,  because  tliey  are  Inhibited  by  section 
5^  of  the  Revised  Statutes,  and  are  likewise 
inimical  to  that  provision  of  the  section  that 
"it  shall  not  be  lawful  for  any  state  officer 
to  draw  a  warrant  or  check  for  any  public 
debt  except  upon  money  then  actually  to  his 
credit  on  that  account  In  the  hands  of  some 
bank  or  public  officer."  This  provision  was 
Intended  to  present  just  such  a  state  of  facts 
as  here  exists.  As  the  vice  was  apparent  up- 
on the  face  of  the  warrant  the  plalntifFs  are 
not  entitled  to  be  protected   as  bona  fide 


holders.  Without  undertaking  to  adjudicate 
anything  whatever  as  to  the  validity  or  in- 
validity of  the  original  contracts  in  perform- 
ance of  which  these  warrants  were  issued.  It 
la  quite  clear  from  what  Is  said  above  that 
this  Is  not  a  proper  case  for  mandamus,  in- 
asmuch as  there  Is  no  si>eciflc  duty  imposed 
by  law  to  pay  these  warrants.  These  views 
practically  disuse  of  all  the  questions  pre- 
sented by  the  exceptions. 

It  Is  therefore  adjudged  that  so  much  of 
the  judgment  appealed  from  as  dismissed  the 
petitions  be  affirmed,  without  prejudice  to 
the  right  of  these  appellants  to  enforce  the 
I>erformance  of  the  original  contracts  by  any 
other  mode  of  proceeding  recognized  by  law. 


SIMS  et  al.  v.  STBADMAN  et  ai. 

(Supreme  Court  of  South  Carolina.   Jan.  20, 

1902.) 

SUBROGATION-VOID  MOKTOAOB  SALB-RI0HT8 

OF   PURCHASERS— EJECTMENT— BXJUITABLB 

DEFENSES— CONSTITUTIONAL    LAW. 

1.  PurdiaserB  from  grantees  nuder  a  deed 
executed  under  a  defective  power  of  sale  In  a 
mortgage,  In  possession  of  the  land,  honeetly 
claiming  under  such  title,  are  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee,  and 
heirs  of  the  mortgagor  cannot  recover  without 
paying  the  mortgage  debt 

2.  Where  plaintffl  sues  at  law  to  recover 
possession  of  land,  and  defendant  sets  up  an 
equitable  defense  or  possession  under  a  deed 
executed  under  a  defective  power  of  sale  in 
a  mortgage,  the  complaint  Is  properly  dis- 
missed; and  plaintiff  cannot  complain  that 
foreclosure  asked  for  by  defendant  was  nat 
granted  him. 

3.  Rev.  St.  1872,  p.  536,  8  1.  as  amended 
in  17  St.  at  Larffe,  p.  19,  relating  to  the  rights 
of  mortgagor  and  mortgagee  in  the  mortgaged 
premises,  and  striking  out  the  provision  that 
the  act  shall  not  apply  when  the  mortgagor 
shall  be  out  of  possession,  relates  merely  to 
the  remedy,  and  does  not  impair  the  obligation 
of  a  contract  in  a  mortgage  made  before  such 
repeal. 

Appeal  from  common  pleas,  circuit  court 
of  Spartanburg  county;    Benet  Judge. 

Action  by  Ed.  Sims  and  others  against 
Jane  Steadman  and  others.  Judgment  for 
defendants.     Plaintiffs  appeal.     Affirmed. 

J.  W.  Nash  and  T.  S.  Sease,  for  appel- 
lants. D.  E.  Hydrick,  S.  Wilson,  and  H.  B. 
De  Pass,  for  appellees. 

GARY,  A.  J.  The  appeal  herein  Is  from 
tbe  following  order  of  his  honor  Judge 
Benet:  "This  Is  an  action  at  law  to  recover 
possession  of  a  tract  of  land  described  In 
the  complaint  The  case  was  tried  by  me 
without  a  jury,  by  the  written  consent  of 
the  attorneys  for  all  the  parties,  <m  an 
agreed  statement  of  facts,  and  the  records 
od  certain  deeds  and  mortgages  therein  re- 
ferred tOi  The  plaintiffs  and  the  defendants 
claim  title  to  the  land  In  dispute  from  a 
common  source,  to  wit  Charles  Sims.  On 
March  30,  1878,  Charles  Sims,  being  seised 
and    possessed    of    said    tract,    executed    a 
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mortgage  thereof  to  Tunes  Olemena,  to  se- 
cure his  note  for  $56;  and  on  December  8, 
1881,  he  gave  a  second  mortgage  of  the 
game  tractrto  B.  D.  Foster  to  secure  his  note 
for  $58.  Clemens  thereafter  duly  assigned 
his  note  and  mortgage  to  Foster.  Both 
mortgages  were  In  form  what  are  common- 
\j  known  as  'Scotch  mortgages,'  and  con- 
tained  full  corenants  of  warranty.  Charles 
Sims  died  Intestate  on  December  14,  1881, 
living  on  the  land;  leaving  the  plalntifTs  as 
his  only  heirs  at  law.  The  condition  of  each 
of  said  mortgages  having  been  broken,  B.  D. 
Foster  duly  advertised  the  land  for  sale  un- 
der and  by  virtue  of  the  power  contained  in 
said  mortgages,  and  sold  it  at  public  auc- 
tion on  April  20,  1882,  to  X  N.  Cook,  at  and 
for  the  sum  of  $190,  and  executed  a  deed  to 
Cook  In  his  own  (Foster's)  name.  Cook 
went  into  immediate  possession  under  and 
by  virtue  of  his  said  purchase  and  deed, 
and,  by  a  continuous  chain  of  title  from 
him,  the  defendants  claim  under  said  con- 
veyance. The  defendants  are  entitled  to  be 
subrogated  to  the  rights  and  equities  of  the 
original  mortgagees  under  said  mortgages. 
Glveiis  V.  Carroll,  40  S.  a  413,  18  S.  E.  1060, 
42  Am.  St  Rep.  888.  The  statute  law  gOT- 
emlng  the  rights  of  mortgagor  and  mort- 
gagee In  the  mortgaged  premises  at  the  date 
of  mortgage  to  Clemens  will  be  found  In 
Rev.  St  1872,  p.  636,  f  1.  The  words  in 
the  proviso  to  said  section,  'and  said  provi- 
sions shall  not  apply  when  the  mortgagor 
shall  be  out  of  possession,'  were  stricken 
out  after  the  execution  of  said  mortgage,  to 
wit,  by  the  act  of  December  18,  1879  (17 
St  at  Large,  p.  19).  The  rights  of  the  par- 
ties to  the  mortgage,  and  those  claiming  un- 
der them,  must  be  determined  by  the  law  as 
It  stood  at  the  time  of  the  execution  of  the 
mortgage.  I  hold,  therefore,  that  these 
idalntifCs,  being  the  heirs  of  the  mortgagor, 
cannot  recover  the  possession  from  the  de- 
fendants, who  are  assignees  of  his  mort- 
gagees in  possession  of  the  mortgaged  prem- 
ises. It  is  therefore  ordered  and  adjudged 
that  the  complaint  be  dismissed,  with  costs." 
When  Foster  foreclosed  the  mortgages  and 
sold.  In  1882,  he  signed  the  conveyance,  sim- 
ply, "B.  D.  Foster."  The  plaintUTs  appeal- 
ed upon  the  following  exceptions:  "(1)  Be- 
cause his  honor  erred  in  holding  that  'the 
defendants  are  entitled  to  be  subrogated  to 
the  rights  and  equities  of  the  original  mort- 
gagees under  their  mortgages,'  and  in  going 
further  and  holding  that  the  defendants 
were  therefore  mortgagees  in  possession, 
and  therefore  entitled  to  hold  the  land  as 
against  the  plaintiffs,  and  hi  dismissing  the 
complaint,  when  he  should  have  held  that 
this  being  an  action  at  law,  each  party  must 
stand  on  his  legal  rights,  and,  if  the  sale  of 
the  land  by  Foster  to  Cook  operated  as  an 
assignment  of  the  mortgage  debt,  that  the 
defendants  should  be  left  to  the  foreclosure 
of  their  mortgage  on  the  equity  side  of  the 
court,  where  all  the  equities  of  the  parties 


could  be  adjusted;  It  bdng  suggested  that 
he  should  have  held  that  the  defendants 
are  the  owners  of  the  mortgagee's  debt,  and 
the  plaintiffs  of  the  land.  (2)  Because  his 
honor  erred  in  holding  that  the  rights  of 
the  parties  to  the  mortgages,  and  those 
claiming  va&et  them,  must  be  determined 
by  the  law  as  it  stood  at  tiie  time  of  the 
execution  of  the  mMtgages,  when  he  shoald 
have  hdd  that  the  power  of  foreclosure  and 
sale  was  a  part  of  the  remedy,  and  not  of 
the  contract  and  that  the  law  as  it  stood  at 
the  time  of  the  sale,  April  20,  1882,  should 
govern  the  rights  of  the  parties  to  this  ac- 
tion. (3)  Because  his  honor  erred  In  finding 
that  the  defendants  are  mortgagees  in  pos- 
session of  the  mortgaged  premises;  it  being 
submitted  that  since  the  18th  of  December, 
1879,  no  one  can  become  what  is  known  as 
a  *mortgagee  in  iwBsessIon,'  In  this  state. 
(4)  Because  his  honor  erred  in  holding  that 
the  plaintiffs  cannot  recover  possession  from 
the  defendants,  when  he  should  have  held 
that  the  plaintiffs  are  entitled  to  possession, 
and  left  the  parties  to  an  adjustment  of  the 
mortgages,  debt  rents,  profits,  etc.,  on  the 
equity  side  of  the  court— more  especially 
since  the  defendants  set  out  the  mortgages 
In  their  answer,  and  ask  that  they  be  fore- 
closed." The  testimony  Is  not  set  out  In 
the  record.  Indeed,  it  does  not  appear  that 
any  was  introduced.  No  question  was  rais- 
ed as  to  the  suflldency  of  the  allegations  of 
the  answer  to  constitute  a  defense,  nor  do 
the  exceptions  assign  error  In  findings  of 
fact  The  ^esim:iptlon  in  fiivor  of  the  cor- 
rectness o£  the  decree  must  prevail,  unless, 
as  matter  of  law,  the  excepticms  show  that 
It  was  erroneous. 

The  main  question  Is  whether  the  heirs  of 
the  mortgagor  are  entitled  to  recover  posses- 
sion of  the  land  from  the  defendants  claim- 
ing under  a  cMitlnuous  chain  of  title  from 
one  who  entered  upon  the  land,  under  a  deed 
made  in  execution  of  a  defective  and  invalid 
powor  of  sale  contained  In  the  mortgage.  In 
good  faith  and  in  the  honest  belief  that  he 
was  clothed  with  the  legal  title  at  the  time 
of  such  entry.  The  cases  of  Olvens  v.  Car- 
roll, 40  S.  O.  418,  18  8.  B.  1030.  42  Am.  St 
Rep.  888,  and  Williams  v.  Washington,  40 
S.  C.  467,  19  S.  E.  1,  conclusively  show  that 
his  honor  the  circuit  Judge  did  not  err  in 
ruling  that  the  defendants  are  entitled  to  be 
subrogated  to  the  rights  and  equities  of  the 
original  mortgages.  The  complaint  does  not 
allege  that  the  defendants,  or  those  from 
whom  they  claim,  entered  Into  possession  of 
the  land  forcibly  and  in  violatlcm  of  law. 
but  simply  "that  the  defendants  are  In  un- 
lawful possession  thereof,  and  withhold  the 
same  from  these  plaintiffs,  claiming  some  In- 
terest therein."  The  agreed  statement  of 
facts  and  the  decree  of  the  circuit  Judge 
show  that  Cook  went  into  possession  under 
and  by  virtue  of  his  said  purchase  and  deed, 
and  that  the  defendants  claim  the  land  by  a 
continuous  chain  of  tlUe  from  him.     When 
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one  nten  Into  poaaenlon  of  land  under  a 
deed  pnrporting  to  convey  the  legal  title, 
bdievlng  that  his  title  Is  good  In  fee,  but 
which  Is  nevertheless  void  by  reason  of  the 
fact  that  the  poww  of  sale  contained  in  the 
mortgage  In  pursuance  (rf  which  the  deed 
was  executed  was  defective  and  Invalid, 
equity  will  refer  his  possession  to  bis  deed 
purporting  to  convey  the  fee,  to  prevent  him, 
In  tenderness  for  his  honest  mistake,  from 
being  considered  as  a  trespasser.  The  case 
of  Rabb  ▼.  Patterson,  42  S.  G.  528.  20  8.  B. 
640,  46  Am.  St  Rep.  743,  shows  that  he  la 
not  a  trespasser.  Tbe  necessity  for  being 
clothed  with  a  title  pnrporting  to  convey  the 
fee  Is  set  forth  in  2  Pom.  Bki.  Jur.  H  766,  78B. 
Ekiulty  gives  effect  to  the  deed  pnrporting 
to  convey  the  legal  title  in  so  far  as  is  neces- 
sary to  protect  the  rights  of  those  entering 
Into  possession  of  the  land  under  these  dr- 
cnmstances,  and  postpones  the  plaintiff's 
right  to  recover  possession  until  he  does  equi- 
ty by  paying  the  amount  due  on  the  mort- 
gage (Catbcart  v.  Sugenheimer,  18  S.  C.  123; 
Bailey  v.  BaUey,  41  S.  C.  337,  1»  S.  B.  669, 
728,  44  Am.  St  Rep.  718;  Bryan  v.  Kales, 
162  U.  S.  411,  16  Sup.  Ct  802,  40  L.  Ed.  1020; 
Bryan  v.  Braslns,  162  C.  S.  415,  16  Sup.  Ct 
803,  40  L.  Bd.  1022),  and  remits  him  to  his 
equitable  right  of  redemption. 

Error  is  also  assigned  on  the  part  of  the 
circuit  judge  In  dismissing  the  complaint 
when  he  should  have  held  that  this  being 
an  action  at  law,  each  party  must  stand  on 
his  legal  rights,  and,  if  the  sale  of  the  land 
by  Foster  to  Cook  operated  as  an  assign- 
ment of  the  mortgage  debt  that  the  defend- 
ants should  be  left  to  the  foreclosure  of  their 
mortgage  on  the  equity  side  of  the  court, 
where  all  the  equities  of  the  parties  could  be 
adjnsted.  The  (Hily  relief  which  the  plain- 
tiffs had  the  right  to  demand  under  the  alle- 
gations of  the  complaint  was  to  recover  pos- 
session of  the  land.  The  defendants  set  up  a 
defense  as  a  bar  to  the  plaintiffs'  legal  cause 
of  action.  They  also  asked.  In  case  their  de- 
fense was  ineffectual  for  that  purpose,  for 
a  jndgmmt  of  foreclosure.  As  hereinbefore 
stated,  their  defense  was  sufficient  to  de- 
feat the  legal  action  of  the  plaintiffs  to  re- 
cover possession  of  the  land.  As  the  plead- 
ings on  the  part  oC  the  plaintiffs  do  not  show 
that  they  were  entitled  to  any  further  relief, 
we  fan  to  see  wherein  they  have  the  right 
to  complain  that  the  defendants  were  not 
granted  other  and  further  relief.  The  fore- 
going views  render  the  question  raised  by 
the  second  exception  immaterial.  We  may 
say,  however,  that  the  proviso  related  mere- 
ly to  the  remedy,  the  rights  thereunder  were 
oidy  contingent,  and  its  repeal  did  not  im- 
pair the  oMigatlon  of  the  contract  or  devest 
a  vested  right  Bank  v.  Garlington,  64  S.  O. 
413,  32  S.  E.  613;  Baker's  Ex'rs  v.  Kilgore, 
145  U.  S.  487,  12  Sup.  Ct.  MS,  36  L.  Ed.  786. 
W«  liave  thus  practically  disposed  of  all  the 
questions  Involved. 

It  la  the  Judgment  of  this  court  that  the 


Judgment  of  the  circuit  court  be  affirmed, 
without  prejudice  to  the  right  of  the  plain- 
tiffs to  bring  an  action  to  redeem. 


BURNBTT  T,  SOUTHERN  RT.  OO. 

(Supreme  Oonrt  of  South  Carolina.    Jan.  20, 
1902.) 

RAILROADft-CATTLE    OUARDS-ANOTHHR    AC- 
TION PBNDINO-rAPFBIAlK 

1.  Rev.  St  1803,  <  1729,  provides  that  rail- 
road companies  must  construct  and  keep  In  re- 
pair adequate  stock  guards  where  the  line  of 
said  railroad  crosses  the  line  of  any  fence  in 
the  state,  and  section  1730  provides  for  a  pen- 
alty to  be  recovered  in  the  court  of  common 
pleas  for  failure  so  to  do.  Held,  that  a  gran- 
tee of  land  on  which  a  line  of  fence  runs 
across  a  railroad,  who  repaired  the  fence,  can 
sue  the  pnrchaaer  and  operator  of  such  a  rail- 
road for  failnre  to  maintain  cattle  guards  where 
such  fence  crosses  the  track. 

2.  The  provisions  in  such  statute  requiring  a 
cattle  guard  where  "the  line  of  railroad  crosses 
a  line  of  fence"  applied  to  a  fence  built  as 
near  the  railroad  track  as  H  can  be  built  be- 
cause of  obstacles  and  the  railroad  right  of 


_.  Wheire  a  complaint  in  a  former  action  was 
dismissed  on  demurrer,  it  is  not  a  pending  ac- 
tion  which  can  be  pleaded  in  abatement 

4.  The  supreme  court  will  not  consider  eon- 
stitntionai  questions  not  raised  below. 

Appeal  from  common  pleas  circuit  court 
of  Edgefield  county;   Gage,  Judge. 

Action  by  O.  0.  Burnett  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

B.  li.  Abney  and  B.  M.  Thomson,  for  ap- 
pellant  J.  W.  Do  Vore,  for  appellee. 

OARY,  A.  J.  This  action  arose  under  sec- 
tions 1729  and  1730  of  the  Revised  Statntea, 
which  are  as  follows: 

"Sec.  1720.  The  several  railroad  compa- 
nies whose  line  of  railroad  lies  wholly  or 
partly  to  this  state  are  hereby  required  to 
construct  and  keep  In  repair  an  adequate 
stock  guard  or  cattle  gap  at  every  point 
where  the  line  of  said  railroad  of  any  such 
company  crosses,  or  may  hereafter  cross,  the 
line  of  any  fence  in  this  state. 

"Sec.  1780.  For  every  violation  of  the  pre- 
ceding section  the  railroad  company  so  vio- 
lating It  shall  pay  to  the  owner  or  owners 
of  the  fence  upon  the  line  of  which  said 
stock  guard  or  cattle  gap  should  have  t>een 
constructed  and  kept  in  repair,  the  sum  of 
$100,  to  be  recovered  by  action  to  the  court 
of  common  pleas  for  the  county  in  which 
said  stock  guard  or  cattle  gap  should  have 
been  constructed  and  kept  in  repair." 

The  complaint  (omitting  the  formal  por- 
tions thereof)  aUe^es:  "(3)  That  the  line  of 
railroad  now  operated  and  run  by  the  de- 
fendant, the  Southern  Railway  Company, 
from  the  town  of  Edgefield,  in  the  above 
county  and  state,  to  the  d^  of  Aiken,  in 
the  county  of  Aiken,  stote  of  South  Carolina, 
crosses  a  line  of  fence  on  the  premises  and 
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tract  of  land  belonging  to  the  plaintiff  about 
two  miles  from  said  town  of  Edgefield.  (4) 
That  said  line  of  fence  belongs  to  and  was 
built  by  the  plaintiff,  O.  O.  Burnett,  for  the 
purpose  of  Inclosing  the  east  boundary  of  a 
lane  wbicb  was  made  and  constructed  to 
mable  the  plaintiff  to  drive  bis  cattle  and 
stock  to  and  from  his  pasture,  and  for  that 
purpose  It  was  necessary  for  the  plaintiff  to 
build  said  line  of  fence.  (5)  That  witboat 
said  line  of  fence  the  plaintiff  could  not  utll> 
tze  his  pasture  lands,  which  are  situated 
and  lie  on  the  opposite  side  of  defendant's 
line  of  railroad  from  plaintiff's  hoiise.  (8) 
That  the  defendant  has  not  constructed  an 
adequate  stock  guard  or  cattle  gap  at  the 
point  where  its  line  of  railroad  crosses  the 
line  of  fence  aboye  described,  and  has  not 
kept  the  same  in  repair.  (7)  That  the  de- 
fendant has  not  only  failed,  but  refused,  to 
construct  an  adequate  stock  guard  or  cattle 
gap  and  keep  the  same  In  repair.  (8)  That 
by  reason  of  the  defendant's  violation  of  the 
statute  law  In  not  constructing  and  keeping 
\n  repair  an  adequate  stock  guard  or  cattle 
gap  at  said  point  on  the  line  of  fence  above 
described  the  said  defendant  Is  liable  to  the 
plaintiff  In  the  sum  of  $100."  The  defend- 
ant's answer  was.  In  effect,  a  general  denial, 
and  the  defense  that  another  action  was 
pending  In  the  same  court  between  the  same 
parties  and  for  the  same  cause  of  action. 
The  Jury  rendered  a  rerdlct  In  favor  of  the 
plaintiff  for  $100. 

The  defendant  appealed  upon  the  follow- 
ing exceptions: 

"(1)  Excepts  because  the  presiding  judge 
erred  in  overruling  the  defendant's  motion 
for  a  nonsuit,  which  was  made  upon  the  fol- 
lowing grounds,  to  wit:  First  That  there 
was  no  testimony  showing  or  tending  to 
show  that  the  said  line  of  fence  was  In  ex- 
istence at  the  time  the  line  of  railroad  was 
constructed  and  built,  but  the  proof  was  pos- 
itive to  the  contrary;  hence  the  line  of  rall> 
road  did  not  'cross'  the  line  of  fence  within 
the  meaning  of  the  statute.  Second.  That 
the  testimony  showing  that  the  line  of  fence 
stopped  some  12  or  14  feet  from  the  line  of 
railroad,  and  the  statute  requiring  the  cattle 
guard  to  be  constructed  'at  the  point'  where 
the  line  of  railroad  'crosses'  the  line  of  fence, 
plaintiff  had  failed  to  make  out  a  case^ 
Third.  That  plaintiff  had  failed  to  show  any 
title  In  himself  to  the  land  upon  wbicb  the 
line  of  fence  in  question  was  built  Fourth. 
That,  plaintiff's  testimony  showing  that  he 
was  not  the  owner  of  the  line  of  fence  at 
the  time  the  line  of  railroad  was  constructed 
and  built,  this  plaintiff  could  not  maintain 
this  action,  as  the  statute  gives  the  penalty 
only  to  the  owner  of  the  line  of  fence  at 
the  time  the  duty  to  construct  the  cattle 
{Tunrd  arises;  and  that  the  whole  of  this 
duty  to  construct  and  keep  In  repair  an  ade- 
quate stock  guard  under  the  testimony.  If 
owing  to  any  one,  was  to  plaintiff's  prede- 
cessor, Mrs.  H.  A.  Tompkins,  the  owner  of 


the  land  and  fence  at  the  time  tbe  duty  of 
the  railroad  company,  under  the  statute; 
arose.  Fifth.  That  the  testimony  showing 
that  the  defendant  company  was  not  the 
owner  at  the  time,  or  the  railroad  company 
which  constructed  and  buUt  the  line  of  rail- 
road at  the  pomt  In  question,  there  was  no 
dnty  owing  by  defendant  to  the  plaintiff. 

"(2)  Excepts  because  tbe  presiding  Jadge 
erred  In  allowing  plalntifTs  witness  J.  W. 
Hill  to  testify,  over  the  objection  of  the  de- 
fendant, whether  or  not  the  cattle  gap  in 
question  was  an  adequate  cattle  gap;  where- 
as It  Is  submitted  that  such  testimony,  be- 
ing only  the  opinion  of  the  witness,  was  in- 
admissible and  Incompetent;  tliat  bis  testi- 
mony should  have  been  restricted  to  tbe 
facts  within  his  knowledge  rdatlng  to  the 
construction  and  condition  of  such  cattle  gap, 
and  left  the  Jury  to  find  as  to  its  sufficiency 
or  adequacy. 

"(3)  Excepts  because  the  presiding  Judge 
erred  in  allowing  plaintiff's  witness  J.  W. 
Hill  to  testify,  over  defendant's  objection, 
in  answer  to  the  question:  'From  yonr 
knowledge  of  what  a  sufficiently  adequate 
cattle  gap  Is,  and  from  your  knowledge  of 
this  cattle  gap,  would  you  say  that  was  suffi- 
ciently adequate  to  etvp  them  from  cross- 
ing?' for  tbe  reasons  stated  in  exception  2, 
supra. 

"(4)  Excepts  because  the  presiding  Judge 
erred  in  asking  and  in  allowing  idaln  tiffs 
witoess  J.  W.  Hill  to  testify  In  answer  there- 
to. If  be  knew  what  a  cattle  guard  was; 
whereas  It  Is  submitted  that,  if  the  term,  un- 
der said  statute,  was  capable  ci  being  legal- 
ly defined.  It  should  hare  been  so  defined  for 
the  Jury  by  the  presiding  Judge,  otherwise 
the  statute  should  have  been  declared  inopei^ 
atlve,  and  the  testimony  as  to  the  meaning 
of  said  term  should  not  bave  bean  thus  ad- 
mitted to  the  defendant's  prejudice; 

"(6)  Excepts  because  the  presiding  Judge 
erred  In  refusing  tbe  motion  of  defendant's 
attorney  to  strike  out  tbe  testimony  of  tbe 
plaintiff's  witness  J.  W.  Hill  as  an  expert  as 
to  the  sufficiency  of  tbe  cattle  guard  in  ques- 
tion; whereas  It  is  submitted  that  It  hav- 
ing appeared  from  the  testimony  of  said  wit- 
ness that  be  was  not  an  expert  his  opinion 
was  Incompetent  and  InadmlsBible  evidence, 
for  the  reasons  stated  In  exception  2  supra, 
and  was  to  defendant's  prejudice. 

"(6)  Excepts  because  the  presiding  Judge 
erred  in  Instructing  the  Jury  at  tbe  close  of 
plaintiff's  testimony  as  follows:  'Now.  I 
wish  to  Instruct  you  that  you  must  form 
your  opinion  as  to  whether  the  cattle  guard 
In  this  case.  If  there  was  one,  was  an  ade- 
quate one;  and  you  must  come  to  that  con- 
clusion not  so  much  from  any  witness'  tes- 
timony, whether  it  Is  inadequate  or  not  but 
from  tbe  descriptions  in  your  bearing  of  the 
physical  features  of  the  cattle  guard,  wheth- 
er or  not  that  Is  what  the  law  describee  as 
an  adequate  cattle  guard;  and  I  think  that 
perhaps  you  should  in  coming  to  your  con- 
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cloBlon,  be  governed,  first,  by  tbe  descriptloo 
oS  the  phygical  featuree  of  tbe  cattle  guard, 
and  by  your  own  knowledge  of  snch  mat- 
ters, rather  than  by  tbe  opinion  of  any  of 
tbe  witnesses,'— whereas  It  Is  submitted  that 
tbe  Jury  should  have  been  restricted  to  the 
facts  as  testified  to  by  the  witnesses  relattng 
to  the  construction  and  condition  of  such  cat- 
tle truard,  and  from  such  find  a  verdict  as  to 
its  adequacy,  and  should  not  have  been  in- 
structed to  reach  such  verdict  from  thtir 
own  knowledge  of  such  matters. 

"(7)  Excepts  because  the  presiding  Judge 
erred  In  refusing  defendant's  first  request  to 
charge,  which  was  as  follows:  'First  That 
the  statute  under  which  this  action  is 
brought  only  applies  where  the  line  of  f.ence 
Is  In  existence  when  the  railroad  is  con- 
structed. The  statute  reads,  where  the  line 
of  said  railroad  "crosses  or  may  hereafter 
ax>8s"  the  line  of  any  fence.  The  fence 
must,  th^efore,  be  there  In  existence  when 
the  railroad  Is  constructed  for  the  line  of 
railroad  to  cross  as  required  by  the  statute, 
or  else  where  a  line  Is  already  constructed 
and  a  new  railroad  Is  constructed  across  It,' 
—It  being  submitted  that  said  request  con- 
tained a  correct  constructioa  of  the  statute 
under  which  the  action  is  brought,  and 
should  have  been  charged. 

"(8)  Excepts  because  the  presiding  Judge 
erreid  in  refusing  defendant's  second  request 
to  charge,  which  was  as  follows:  'Second. 
Only  the  railroad  company  wlilch  should 
have  constructed  an  adequate  stotdc  guard 
at  the  point  where  It  crosses  the  line  of 
fence  which  Is  then  In  existence  is  liable 
under  this  statute  to  the  owner  of  the  line 
of  fence  at  the  time  the  OHurtructlon  should 
have  been  made.'  Said  reqnest,  it  Is  submit- 
ted, contained  a  correct  construction  of  said 
statute,  and  should  have  been  charged. 

"(8)  Excepts  because  the  presiding  Judge 
»red  in  refusing  defendant's  third  request 
to  charge,  which  was  as  follows:  'Third. 
So,  If  you  find  that  the  defendant  In  this 
case  Is  the  successor  of  the  railroad  com- 
pany which  should  have  constracted  an  ade- 
quate stock  guard  at  the  point  In  question, 
then  you  cannot  hold  this  defendant  liable, 
tat  only  tbe  original  company  whose  line 
of  railroad  crossed  the  line  of  tesux  is  liable 
for  failure  to  construct  an  adequate  stock 
guard.'  Said  request,  as  submitted,  con- 
tained a  correct  construction  of  said  statute 
made  applicable  to  the  case,  and  should  have 
been  charged. 

"(10)  Excepts  because  the  presiding  Judge 
erred  In  refnslng  defendant's  fourth  request 
to  charge,  which  was  as  follows:  'Fourth. 
The  penalty  Is  for  failure  to  construct  and 
keep  in  repair  an  adequate  stock  guard,  as 
provided  by  the  statute.  Tbe  defendant  can- 
not be  held  liable  in  this  case  if  you  find 
that  it  Is  the  successor  of  the  railroad  com- 
pany, whose  duty  it  was  to  construct  an 
adequate  stock  guard.  Nor  can  it  be  held 
liable  to  any  other  than  tbe  owner  of  the 


land  on  which  the  fence  is  located  whm  the 
railroad  Is  built  If  such  owner  conveys, 
the  grantee  cannot  recover  the  penalty  pror 
yided.'  It  Is  submitted  that  said  request 
contained  a  correct  construction  of  said  stat- 
ute, was  applicable  to  the  case,  and  should 
have  been  charged. 

"(11)  Excepts  because  tbe  presiding  Judge 
erred  In  modifying  defendants  sixth  request 
to  charge,  which  was  as  fc^ows:  'Sixth. 
Yon  must  find  that  the  plaintiff  has  a  line  of 
fence  which  the  railroad  track  crosses  (if 
wing  fraices  are  In  existence  not  built  by 
plaintiff  and  owned  by  him,  be  cannot  recov- 
er). The  plaintiff,  to  recover  said  penalty, 
must  have  a  line  of  fence  owned  by  him, 
which  the  railroad  track  actually  crosses.' 
The  same  was  modified  by  omitting  the  sen- 
tance:  'If  wing  fences  are  in  existence,  not 
built  by  i^aintlff  and  owned  by  him,  he  can- 
not recover;'  and  was  further  modified  by 
changing  the  words  'railroad  track'  in  the 
last  sentence  to  the  'line  of  railroad,'  so 
that  as  modified  and  charged.  It  read:  The 
plaintiff,  to  recover  said  penalty,  must  have 
a  Une  of  fence  owned  by  him  which  tbe  line 
of  railroad  actually  crosses.'  The  error  con- 
sists, first  In  omitting  the  sentence  above 
quoted,  and  thus  indicating  to  the  Jury  that 
plaintiff  was  not  required  to  be  the  owner 
of  and  to  have  built  wing  fences,  if  such  ex- 
isted, between  his  line  of  fence  and  the  line 
of  railroad  or  railroad  track;  whereas  It  is 
submitted  that  if  tha«  were  wing  fences  In 
existence  running  out  from  tbe  railroad 
track,  not  built  and  owned  by  the  plaintiff, 
he  could  not  recover,  because  the  line  of  rail- 
road would  not  cross  a  Une  of  fence  owned 
by  him.  And  the  second  modification  was  er- 
roneous in  indicating  to  the  Jury  that  there 
was  a  difference  in  line  of  railroad,'  as  used 
In  said  statute,  and  the  'railroad  track,'  thus 
defeating  tbe  object  of  the  reqnest  in  this 
particular,  which  was  to  obtain  a  construe^ 
tion  of  the  words  line  of  railroad,'  applying 
the  same  to  the  case  at  bar;  and,  further,  by 
the  two  modifications,  it  left  the  Jury  to  ba- 
fer  that  wing  fences  were  <w  might  be  In- 
cluded in  'line  of  railroad.* 

"(12)  Excepts  because  the  presiding  judge 
erred  In  not  holding  that  from  the  records 
introduced  In  evidence  by  defendant  that 
there  was  at  the  commencement  of  this  ac- 
tion, and  still  was,  another  action  pending 
In  the  same  court  between  the  same  parties 
as  in  this  action,  and  for  the  same  cause  as 
set  forth  in  the  complaint  herein;  for  the 
reason,  it  is  submitted,  that  the  summons 
and  complaint  In  the  action  commenced  Feb- 
ruary 6,  1899,  had  never  been  dismissed, 
and  that  action  was  and  is  still  pending. 

"(13)  Elxcepts  because  the  statute  under 
which  this  action  Is  brought  to  wit,  sections 
1729,  1730,  Rev.  St  1893,  Is  unconstltuUonal, 
null,  and  void,  being  in  contravention  of 
article  1,  S  6,  of  the  constitution  of  tbe  state 
of  South  Carolina,  and  also  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
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States  (aecUon  1),  In  that  It  Is  a  taking  of 
property  (money)  by  way  of  expenses,  with- 
out dne  process  of  law. 

"(14)  Excepts  because  the  said  statute 
(sections  1729,  1730,  Bev.  St  1893),  is  inop- 
erative, and  without  force  and  effect,  being 
BO  UDcertain  and  ambijruous  tliat  It  Is  Im- 
possible to  ascertain  the  meaning  of  the  leg- 
islature in  enacting  the  same,  particularly 
as  regards  the  exact  duty  sought  to  be  im- 
posed upon  the  railroad  companies  by  defin- 
ing what  a  cattle  guard  is,  where  the  same 
commences,  and  where  it  ends,  and  In  fail- 
ing to  define  what  would  be  an  adequate 
one." 

The  main  question  presented  by  the  ap- 
peal Involves  the  construction  of  the  forego- 
ing sections  of  the  Revised  Statutes,  which 
must  be  made  with  reference  to  the  testi- 
mony; so  much  of  which  as  Is  pertinent  la 
as  follows  (testimony  of  O.  O.  Burnett,  plain- 
tiff): "You  say  in  your  complaint  that  you 
built  that  fence,  and  you  bought  your  land 
in  1892.  How  soon  after  '92  did  you  build 
that  fence?  The  fence— the  lane— was  there 
before  I  bought  it,  and  I  repaired  It  Ton 
eay  you  built  that  fence?  It  was  there  be- 
fore. Ran  down  to  the  pasture.  The  past- 
ure was  on  the  same  side  of  the  road  as  it  Is 
now.  Was  the  railroad  there  when  you  built 
that  fence?  Tea,  sir;  when  I  repaired  It 
That  was  subeequent  to  '92?  Yes,  sir.  That 
fence  just  came  down  and  stopped  on  the 
side  next  to  your  house,  didn't  it?  Fence 
on  both  sides.  That  fence  stopped  about  the 
right  of  way?  Yes,  sir;  couldn't  build  it 
over  the  railroad.  That  fence  did  stop  out 
there  on  the  right  of  way?  Mr.  De  Yore: 
Do  you  know  that  of  your  own  knowledge? 
Mr.  Thomson:  I  am  cross-examining  him. 
Now,  you  say  It  did  stop  out  tb^e,  but 
didn't  go  up  to  the  railroad  track?  No,  sir; 
didn't  go  up  to  the  ralb-oad  track.  Sort  of 
ditch  cut  down  there?  Considerable  em- 
bankment there.  On  the  diagram  on  the 
east  side  that  is  in  controversy,  there  Is  a 
little  ditch  coming  from  your  house?  It 
runs  along  the  side  of  the  railroad.  Yon 
mean  the  ditch  is  here  (showing  diagram  to 
witness)?  Yes,  sir.  That  is  the  fence  that 
you  referred  to  in  yovr  testimony  in  chief? 
No,  sir;  the  ditch  is  not  the  fence  I  referred 
to.  I  have  got  a  fence  all  the  way  from 
my  bouse  to  the  railroad.  It  connects  now. 
I  am  not  talking  about  now.  You  are  talk- 
ing about  now.  I  am  talking  about  when 
the  suit  was  commenced.  The  fence  came 
to  where  the  steep  embankment  is  twelve  or 
fourteen  feet  perpendicular,  and  no  cattle 
would  go  over  that  at  all;  but  the  third  sec- 
tion of  the  cattle  guard  connected  with  that 
embankment  Tba*e  were  three  sections  to 
the  cattle  guard.  Where  did  you  get  the 
third  from?  You  might  as  well  call  the 
panel  a  cattle  guard  as  to  call  that  right  on 
the  railroad  a  cattle  guard.  What  third  sec- 
tion do  you  refer  to?  The  plank  fence  on 
each  side.    That  in  the  middle  of  the  track 


wouldn't  be  worth  anything  without  a  third 
section.  Your  fence  stopped  bow  many  feet 
— twelv*  or  fourteen  feet— from  the  track? 
Oonnected  with  that  panel  that  the  railroad 
put  there.  That  is  part  of  the  cattle  guard. 
I  couldn't  build  that  fence  down  <»  the 
track.  I  ran  my  fence  as  far  aa  I  could  nm 
it  The  fence  proper  Is  twdve  or  fourte»i 
feet  from  the  track,  connected  with  the  third 
section  of  the  cattle  guard.  (Connected  er- 
erywhere  It  could  be  connected.  •  •  • 
Do  you  know  when  that  railroad  was  built? 
No,  sir,  I  don't  Was  not  living  bi  this  coun- 
try. It  was  already  there  when  you  r^air- 
ed  that  fence?  Yes,  sir.  Was  there  any  cat- 
tle guard  there  when  yon  built  that  fence? 
No,  sir.  When  was  one  put  there?  In  '99,  I 
believe.  What  time  in  '99?  The  first  cattle 
guard  was  put  there  in  May,  1899?  I  think 
so.  *  *  *  The  Southern  was  not  op««t- 
ing  that  road  when  you  built  that  fence? 
No,  sir.  It  was  the  Oar<^na  A  Oumberland 
Gap?  Yes,  sir.  •  •  •  Your  deed  shows, 
but  I  will  ask  you:  Mrs.  Margaret  Ann 
Tompkins  owned  that  land  before  you  did? 
Yes,  sir.  When  she  bought  it  the  railroad 
was  there,  and  there  was  no  cattle  guard 
there  when  you  bought  it?  No^  there  was 
not  Now,  Mr.  Burnett  dcm't  you  know 
when  you  bought  that  land  that  Mrs.  Mar- 
garet Ann  Tompkins  had  made  a  deed  of  100 
feet  to  the  railroad  on  each  side?  No,  sir; 
I  didn't  know  it  But  that  Is  a  fact?  Yes, 
sir."  The  record  contains  the  following 
statement:  "It  was  agreed  between  counsel, 
and  so  noted  by  the  stenographer,  that  the 
Carolina  &  Cumberland  Gap  Boilroad  Com- 
pany deeded  the  line  of  railroad  In  question 
to  the  Southern  Railway  Company  on  Au- 
gust 1,  1898;  deed  duly  recorded;  and  that 
Southern  Railway  Company  took  possession 
under  said  deed,  and  has  been  (q>eratlng  it 
since."  The  act  of  1880  a?  St  at  Large,  p. 
328),  entitled  "An  act  to  require  all  railroad 
companies  In  this  state  to  construct  and  keep 
In  repair  an  adequate  stock  guard  or  cattle 
gap,  at  every  point  where  the  line  of  rail- 
road of  any  such  company  crosses  the  line 
of  any  fence  in  this  state,",  contains  the  two 
sections  hereinbefore  mentioned,  except  the 
words  "or  may  hereafter  cross"  are  omitted. 
These  words  were  inserted  in  1882,  and  these 
sections  appear  In  the  Revised  Statutes  of 
that  year  as  sections  1636  and  1537,  and  are 
Identical  with  sections  1729  and  1730  of  the 
present  Revised  Statutes.  The  appellant 
contends  that  the  statute  must  be  construed 
to  mean  that  the  line  of  railroad  must  cross 
the  line  of  fence,  and  that  the  line  of  fence 
would,  therefore,  have  to  be  in  existence 
when  the  line  of  railroad  is  constructed  or 
built.  If  this  was  the  intention  of  the  stat- 
ute, then  it  was  useless  to  insert  the  words 
"or  may  hereafter  cross."  In  construing  the 
statute,  the  court  must  if  possible,  give  ef' 
feet  to  all  Its  provisions.  The  defendant  had 
the  right  of  way  over  the  plaintiff's  land,  but 
the  fee  was  in  bim,  and  subject  only  to  the 
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special  nsea  for  which  It  vaB  Incorporated. 
The  plaintiff  remained  the  owner  thereof, 
and  the  defendant  had  no  right  In  or  power 
over  the  land  other  than  such  aa  might  be 
within  the  particular  purpose  for  which  the 
right  of  way  was  acquired.  Rev.  St.  1883,  | 
1750.  The  right  of  way  of  the  defendant 
prevented  blm  from  running  his  fence  across 
the  railroad  track.  It  was  the  Intention  of 
the  statute  that  the  owner  of  the  fence 
should  have  the  use  and  enjoyment  of  his 
property  to  the  fullest  extent  compatlhle 
with  the  rights  of  the  defendant  As  he 
could  not  construct  his  fence  across  tho 
railroad  track,  the  law  requhred  the  railroad 
corporation  to  aid  him  In  the  use  and  enjoy- 
ment of  his  rights  by  "constructing  and 
keeping  In  repair  an  adequate  stock  guard 
or  cattle  gap  at  every  point  where  the  line 
of  said  railroad  of  any  such  company 
crosses,  or  may  hereafter  cross,  the  line  of 
any  fence  In  this  state."  The  plaintiff,  as 
the  grantee  of  the  land,  had  the  right  to  the 
protection  and  benefit  of  the  statute  against 
the  defendant,  and  It  cannot  escape  liability 
by  reason  of  the  fact  that  the  Carolina  & 
Oumberland  Oap  Railway  Company  former- 
ly owned  and  operated  the  said  line.  The 
statute  refers  not  only  to  fences  in  existence 
when  the  railroad  constructs  Its  line,  but  to 
fences  built  at  any  time  thereafter.  These 
views  dispose  of  the  first,  fourth,  and  fifth 
flubdlyislons  of  the  first  exception  and  of 
the  exceptions  numbered  7,  8,  9,  and  10. 

Subdivision  2  of  exception  1.  When  the 
statute  speaks  of  a  line  of  railroad  crossing 
a  line  of  fence,  It  does  not  mean  a  physical 
crossing  of  the  fence  by  the  railroad  track, 
but  a  crossing  of  the  line  where  It  was  the 
Intention  to  build  the  fence,  but  for  obsta- 
cles and  the  defendant's  right  of  way.  It  Is 
Impossible  to  lay  down  a  rule  governing  all 
cases.  In  this  case  the  testimony  shows 
that  the  fence  was  built  as  far  as  possible. 

Subdivision  8  of  exception  1.  It  does  not 
allege  in  what  respect  the  plaintiff  failed  to 
show  title,  but  waiving  this  objection,  the 
record  shows  that  when  the  plalntlit  at- 
tempted to  prove  his  title  the  defendant  ob- 
jected to  the  testimony  on  the  ground  that 
It  was  parol,  whereupon  the  plaintiff  Intro- 
duced in  evidence  the  deeds  under  which  he 
held  the  land. 

Exception  2.  The  witness  stated  the 
grounds  upon  which  he  based  his  opinion, 
which  thereby  rendered  It  competent  as  tes- 
timony. Harmon  v.  Railroad  Co.,  32  S.  C. 
129,  10  S.  B.  877.  17  Am.  St.  Rep.  843,  and 
cases  cited  In  Easier  v.  Railway  Co.,  59  S. 
C  311,  37  S.  B.  938. 

Exception  3.  This  exception  is  disposed 
of  by  what  has  just  been  said. 

Exception  4.  The  testimony  tended  to 
show  the  knowledge  the  witness  had  of  the 
subject,  and  thus  enabled  the  jury  to  say 
what  Importance  should  be  attached  to  bis 
ovidence.  This  certainly  was  not  objection- 
able. 


Exception  B.  This  occeptlon,  for  reasons 
already  stated,  must  be  overruled. 

Exception  6.  We  do  not  think  the  circuit 
judge  intended  that  the  jury  should  consid- 
er any  facts  not  In  evidence,  but  should  use 
common  sense  and  reason  in  reaching  a  con- 
clusion. 

Exception  11.  There  was  no  testimony 
showing  that  the  plaintiff  was  not  the  owner 
of  the  fence,  the  line  of  which  crossed  the 
line  of  the  railroad,  and  It  made  no  differ- 
ence whether  the  wings  were  built  by  him 
or  the  defendant  As  to  the  second  objec- 
tion, we  fall  to  see  wherein  the  defendant 
was  prejudiced,  as  the  circuit  judge  charged 
the  law  as  laid  down  by  the  statute. 

Exception  12.  The  order  of  Judge  Aldrlch 
was  as  follows:  "Upon  hearing  the  demur- 
rer to  the  amended  complaint  In  this  action 
upon  the  ground  that  two  causes  of  action, 
each  for  a  statutory  penalty,  have  been  im- 
properly united,  it  is  ordered,  adjudged,  and 
decreed  that  the  demurrer  be  sustained,  and 
the  complaint  dismissed.  James  Aldrlch, 
Presiding  Judge."  As  the  complaint  In  the 
former  action  was  dismissed  before  this  ac- 
tion was  commenced,  it  cannot  be  success- 
fully contended  that  it  was  still  pending. 

Bixceptions  IS  and  14.  The  questions  pre- 
sented by  these  exceptions  were  not  raised 
In  the  circuit  court  and,  as  there  has  been 
no  ruling  upon  them  by  that  court  they  are 
not  properly  before  us  for  consideration. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


JENNINGS  V.  PARR  et  aL 

(Supreme  Court  of  South  Om^na.    Jan.  90, 

1902.) 

PATMBNT— PRHStmPTION— mCBCtrnON-«ATI8- 
FACTTON— BFFBGT  OF  INDORSaUBNT— LIMI- 
TATIONS —  ADMINISTRATOR  —  LIABILITT  ON 
BONI>-QUARDIAN'B  BOND. 

1.  Receipts  given  by  a  beneficiarr  for  Inter- 
est to  which  he  was  equitably  entitled,  paid  on 
bonds  in  the  hands  of  a  commissioner  in  equity, 
prevent  the  presumption  of  payment  attaching 
to  the  bonds. 

2.  An  Indorsement  of  satisfaction  by  mistake 
on  an  execution  is  not  equivalent  to  a  return  of 
nulla  bona  In  starting  the  running  of  limitations 
In  favor  of  an  heir  at  law  in  possession  of  de- 
scended lands,  as  against  the  aucestor's  creditor. 

3.  A  sale  under  a  void  judgment  in  1877 
was  set  aside,  and  the  heir  was  in  1880  put  in 
possession  of  his  ancestor's  lands  so  sold,  and 
the  creditor  brouKht  suit  on  the  original  con- 
tract in  1804.  Held,  that  the  creditor  was  not 
guil^  of  laches. 

4.  A  surety  on  an  administrator's  bond  is  not 
liable  for  rents  collected  by  tiie  administrator 
for  lands  of  his  intestate. 

5.  Where  a  gnardian  had  possession  of  his 
ward's  lauds,  claiming  them  as  his  own,  the 
surety  on  his  bond  is  liable  for  the  rents  which 
the  guardian  should  have  collected. 

Appeal  from  common  ideas  circuit  court  of 
Fairfield  county;  Cage,  Judge. 

Action  by  Robert  H.  Jennings,  clerk,  against 
Henry  L.  Parr  and  others.    Judgment  for 
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plaintiff,  and  defendant  Parr  appeals.  Mod- 
ified. 

l^e  following  Is  so  much  of  the  decree 
of  tlie  circuit  court  as  Is  not  set  forth  in  tbe 
(pinion: 

"This  is  an  action  to  subject  real  estate 
descended  from  Henry  W.  Parr  to  Ws  son 
and  sole  heir  at  law,  Henry  L.  Parr,  to  the 
payment  of  a  debt  of  Henry  W.  Parr.  There 
are  two  parcels  of  land  so  descended  and  fol^ 
lowed,  to  wit,  681  acres  called  the  'Mont- 
gomeiy  Tract,'  and  161  acres  called  tbe  'Mill 
Tract'  The  debt  of  Henry  W.  Parr  Is  evi- 
denced by  Ilia  bond,  payable  to  W.  R.  Rob- 
ertson, commissioner  in  equity,  1st  of  No- 
vember, 18S8,  for  92,080.03,  with  Interest 
from  date  payable  annually;  the  principal 
payable  in  five  equal  annual  installments,  the 
last  faUlng  due  the  1st  of  November,  1863. 
The  plaintiff  brings  the  action  as  Bucce8s<Hr 
in  office  of  the  commissioner  in  equity.  It 
Is  not  necessary  to  recite  here  the  history 
of  this  litigation.  It  is  printed  in  the  books. 
Ruff  V.  Elkln.  40  S.  C.  70,  IS  S.  B.  220;  Parr 
V.  Lhidler,  40  S.  C.  194,  18  S.  E.  636;  Jen- 
nings V.  Parr,  51  S.  a  191,  28  S.  E.  82,  402; 
Jennings  v.  Parr,  64  S.  C.  109,  S2  S.  E.  73. 
Tb6  supreme  court  held  that  the  plaintiff 
could  maintain  this  action,  and  that  those 
for  whom  tbe  plaintiff  sues  are  not  chargea- 
ble, as  devisees  under  the  will  of  James 
Elkln,  with  the  rents  and  profits  received  by 
W.  B.  Eakm  from  1877  to  his  death  In  1890. 
51  S.  C.  206,  28  8.  E.  87.  No  other  Issues 
were  made  for  or  decided  by  that  court 
The  case  was  remanded  to  this  court  for 
'such  further  proceedings  as  may  be  nec- 
essary to  carry  Into  effect  the  views  herein 
announced.'  When  it  came  t>ack,  the  de- 
fendant was  allowed  to  amend  bis  answer 
In  five  particulars.  54  S.  C.  110,  111,  32  S. 
B.  73.  The  plaintiff  thereupon,  and  pursu- 
ant to  the  order,  filed  an  amended  summons, 
and  made  three  new  parties  defendant,  to 
wit,  estate  of  W.  B.  Elkin.  estate  of  Mary 
Ann  Elkin,  of  both  of  which  R.  H.  Jennings, 
as  clerk,  is  adminlslxator,  and  Carrie  O.  El- 
kin. The  defendant  Parr  then  filed  an  amend- 
ed answer.  The  ninth  defense  of  the  amend- 
ed answer  I  shall  not  consider,  as  the  attor- 
ney for  H.  L.  Parr  frankly  stated  In  argu- 
ment that  he  did  not  think  the  evidence  sus- 
tained It  The  tenth  defense  pleads  tbe  lapse 
of  twenty  years  since  the  matiulty  of  the 
bond,  the  subject  of  the  action,  and  denied 
any  partial  payment  thereon  to  rebut  the 
presumption  created  by  lapse  of  time.  The 
eleventh  defense  charges  that  Carrie  O.  El- 
kin was  surety  on  tbe  bond  of  W.  B.  Elkln, 
as  administrator  of  the  estate  of  H.  W.  Parr, 
and  defendant  pleads  as  an  equitable  defense 
against  Carrie  G.  Elkln  whatever  the  estate 
of  W.  B.  Elkln  is  due  to  the  estate  of  H.  W. 
Parr,  deceased.  TTie  twelfth  defense  charges 
that  Mary  Ann  Elkln  was  surety  on  tbe  bond 
of  W.  B.  Bakin.  guardian  of  Henry  L.  Parr,  an 
infant;  and  the  defendant  Henry  L.  Parr 
ideads  as  an  equitable  defense  against  those 


who  here  repreaent  Mary  Ann  BUdn  what- 
ever the  estate  of  W.  B.  Elkln  is  due  to  him 
by  reason  of  guardianship,  and  arising  there- 
out Thereupon  the  defendant  Carrie  6.  El- 
kin answered  the  complaint  and  relied  to 
the  amended  answer  of  Parr;  and  tbe  de- 
fendant R.  H.  Jenninj^,  as  administrator  of 
the  estate  of  Mai7  Ann  Elkin,  replied  to  the 
amended  answer  of  Parr.  Among  other  de- 
fenses, the  replies  above  referred  to  pleaded 
tbe  statute  of  limitation  to  the  said  equlta- 
Ue  defenses  ideeded  by  Fair.  Tbe  estate 
of  Mary  Ann  EUkIn  replied,  also,  that  Mary 
Ann  Elkin  died  In  1884.  and  W.  B.  Elkln 
died  In  1890,  without  lineal  descendant;  that 
by  the  will  of  James  Elkln,  his  son,  W.  B., 
took  a  fee  def easltrie  In  the  Elkln  tract  with 
an  executory  devise  to  Mary  Ann,  the  sis- 
ter of  W.  B.,  In  one-half  the  land,  with  con- 
tingent remainder  to  her  children  liTing  at 
the  time  of  her  death;  that  the  bond  sued  on 
was  substituted  for  the  Elkln  tract  by  decree 
of  the  court  of  equity;  that  the  estate  of 
Mary  Ann  has  no  such  Interest  In  the  bond 
as  Is  chargeable  with  her  liability  as  surety 
on  the  bond  made  by  W.  B.  EUkIn  as  guardian 
for  H.  L.  Parr.  The  estate  of  W.  B.  EUkln 
replied,  also,  that,  pursuant  to  the  will  of 
James  Elkln,  the  estate  of  James  Elkin  has 
no  interest  in  the  bond  sued  on,  and  for  the 
reason  above  stated.  Some  additional  testi- 
mony was  taken  by  the  referee  after  the 
said  amendments,  and  it  relates  chiefly  to 
the  r«ita  of  the  Lakin  tract  of  land.  I  heard 
the  cause  on  the  testimony  taken  before  the 
amendments  and  that  taken  thereafter.  The 
testimony  appearing  in  the  printed  case  of 
Ruff  V.  Elkin  and  that  entire  record  was 
withdrawn  by  counsel  from  consideration  In 
this  case. 

"The  first  issue  Is  the  existence  of  tbe  bond 
sued  on.  It  would  be  unwarrantaUe  at  this 
stage  of  the  cause  to  do  else  than  find  that 
the  bond  has  been  proven.  A  more  serious 
Issue  Is  the  presumption  of  payment  arising 
from  the  lapse  of  time.  The  bond  matured 
November  1,  1803.  TblB  action  was  com- 
menced August  11,  1894.  The  plaintiff  rdles 
on  two  payments  whi<^  he  claims  to  have 
been  made  by  Henry  W,  Parr,  and  which  are 
evidenced  by  two  receipts  signed  by  William 
B.  Elkin,  dated  November  20,  1874,  and  Feb- 
ruary 6,  1876,  respectively.  These  receipts 
are  printed  in  the  case  for  the  first  appeal 
herein.  These  receipts  came  to  light  at  the 
hands  of  Henry  L.  Parr  in  the  action  entitled 
Ruff  V.  Elkln,  40  S.  a  70,  18  S.  B.  220,  and 
were  put  In  testimony  by  Um  In  that  case^ 
The  plaintiff  subpcenaed  the  defendant  Parr 
to  produce  them  In  this  action,  and  they  were 
produced  and  offered  by  the  plaintiff.  The 
first  Issue  made  by  the  defendant  Parr  witl^ 
reference  to  these  two  papers  Is  that  the  pay- 
ments do  not  therein  appear  to  have  been 
made  on  the  specific  bond  which  Is  the  sub- 
ject of  this  action.  One  receipt  declares  the 
pnyment  to  have  been  on  'Parr's  bond  in  the 
commissioner's  office,  Winnsboro.'    The  other 
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declares  the  payment  to  bare  been  made 
•on  a  bond  In  the  clerk's  office.'  Standing 
by  Itsdf,  the  last  receipt  wonld  not  be  a  suf- 
ficient evidence  of  payment  on  this  bond; 
bat  the  two  together,  coupled  with  the  testi- 
mony of  Henry  L.  Parr,  to  wit  "Mr.  Blkln 
never  claimed  any  other  debt,  except  this 
bond  against  my  father,'  make  it  dear  that 
these  payments  were  made  on  the  bond 
which  is  the  subject  of  this  action.  Then 
there  is  some  Intrinsic  evidence  in  the 
amount  specified  in  the  last  receipt,  $172. 
The  bond  is  for  $2,030.03.  The  date  to 
which  Interest  was  paid,  as  evidenced  In  the 
first  receipt,  was  20th  Xovember,  1874.  From 
that  day  to  February  6,  1870  (second  receipt), 
there  elapsed  one  year  and  two  and  one-half 
months.  The  Interest  on  $2,030.93  for  that 
period  of  time  Is  $171.76.  These  papers 
came  from  the  proper  custody,  and  It  is  man- 
ifest from  them  that  two  months  before  his 
death  (he  died  April  10,  1876)  Henry  W.  Parr 
had  paid  all  the  interest,  but  none  of  the 
principal  of  the  debt  It  Is  earnestly  con- 
tended by  defendant's  counsel  that  In  Qow- 
ney,  as  (3erk,  v.  Parr,  W.  B.  Elkln  said  the 
only  payment  made  on  the  bond  was  Inter- 
est up  to  November  1,  1873.  But  reference  to 
the  citation  of  coimsel  shows  that  such  was 
only  the  allegation  of  the  sixth  paragraph 
of  the  complaint.  It  does  not  appear  that 
the  complaint  was  verified.  The  complaint 
was  that  of  Clowney  v.  Parr,  and  not  Mkln. 
It  was.  further  contended  by  defendant's 
co'unsd  that  the  two  xmyments  were  made, 
not  to  the  legal  custodian  of  the  bond,  but 
to  Elkln.  The  payments  were  of  Interest 
Blkln  was  the  equitable  owner  thereof,  and 
was  entitled  to  have  the  same,  mediately 
or  immediately,  from  the  debtor.  There 
would  have  been  no  warrant  for  Henry  W. 
Parr  to  pay  principal  to  EJkln,  and  no  war- 
rant for  Elkln  to  receive  the  same.  There 
was  no  exigency  demanding  a  payment  by 
Parr  of  the  principal  of  the  bond.  Under 
the  terms  of  the  will,  the  right  to  It  was 
not  determinable  until  the  death  of  W.  B. 
Elkln. 

"The  defendant  Parr  contends,  further,  that 
plaintiff's  right  to  subject  descended  assets 
to  the  payment  of  the  bond  In  question  Is  de- 
feated, under  the  recent  authority  of  Brock 
r.  Kirkpatrlck.  CO  S.  C.  322,  38  S.  B.  779. 
The  case  holds  that  the  statute  begins  to 
run  against  the  creditor  In  favor  of  the  heir 
only  after  the  creditor's  remedy  against  the 
estate  of  the  ancestor  has  been  exhausted. 
It  does  not  Indicate  how  the  fact  of  exhaus- 
tion must  be  proved.  It  was  admitted  by 
counsel  in  argument  that  there  has  been  no 
return  of  nulla  bona  herein,  but  It  Is  con- 
tended there  Is  an  Indorsement  on  the  ex- 
ecution of  satisfaction,  which  Is  equivalent 
to  an  Indorsement  of  nulla  bona  for  the  pur- 
pose Intended.  There  is  such  an  indorse- 
ment But  the  indorsement  of  satisfaction 
was  made  by  mistake.  It  turned  out  that 
the  sale  which  was  thought  to  work  satis- 


faction of  process  was  a  void  sale,  becanse 
there  was  no  valid  Judgment  upon  which 
process  could  issue.  Parr  v.  Llndler,  40  S.  C. 
198,  18  S.  E.  636.  The  answer  of  the  de- 
fendant Parr  'admits  that  there  is  no  x)erson- 
al  estate  and  no  i>er8onal  representation  of 
Henry  W.  Parr,  deceased.'  Under  Cleveland 
v.  Mills,  9  S.  C.  436,  the  def«idant  Parr  can 
set  up  here  only  four  defenses,  to  wit:  (1) 
That  W.  H.  Parr  owed  no  such  debt;  (2) 
that  the  action  thereon  is  barred  by  statute; 
(3)  that  the  plaintiff  creditor  has  been  guilty 
of  laches;  (4)  that  the  defendant  H.  L.  Parr's 
possession  has  been  for  the  statutory  period. 
The  first  and  second  have  been  considered  al- 
ready. Has  the  plaintiff  lost  bis  remedy  by 
laches?  Immediately  after  the  death  of  H. 
W.  Parr,  the  bond  and  mortgage  were  sued 
to  Judgment  and  sale  had  in  1877  of  the 
very  land  now  pursued,  and  the  pturchaser 
took  possession.  The  title  to  that  land  was 
thought  to  be  Impressed  with  the  limita- 
tions prescribed  In  the  will  of  James  Elkln, 
and  the  same  limitations  which  controlled 
the  bond  while  It  was  current  40  S.  O.  72, 
18  S.  E.  220.  The  legal  title  to  the  land 
was  then  In  Henry  L.  Parr,  and  he  had  ac- 
tual possession  of  it  from  1800.  In  Novem- 
ber, 1893,  the  supreme  court  declared  that  the 
said  sale  was  void,  because  Henry  L.  PaiT 
was  not  before  the  court  which  gave  the 
Judgment  Ruff  v.  Elkln,  40  S.  O.  70,  18 
S.  E.  220.  Thereupon,  in  August  1894,  this 
action  was  begun.  There  has  been  no  laches, 
and  the  third  defense  cannot  be  sustained. 
Nor  can  the  fourth  defense;  for  the  defend- 
ant Parr  only  went  into  possession  in  1880, 
and  this  action  was  begun  in  1894.  The  con- 
clusion, therefore,  is,  the  bond  is  intact 
and  for  Its  payment  the  plaintiff  may  pur- 
sue the  descended  land.  The  heirs  at  law  of 
Judith  W.  Ruff  are  owners  of  a  one-half  in- 
terest In  the  bond.  The  defenses  next  here- 
inafter noticed  and  hereinbefore  referred  to 
do  not  refer  to  them.  Their  right  to  pay- 
ment Is  therefore  established.     •    •    • 

"In  October,  1876,  W.  B.  Elkln  became  ad- 
ministrator of  the  estate  of  Henry  W.  Parr. 
The  administrator's  bond  for  $1,000  was 
signed  by  the  defendant  Carrie  G.  BSkin  as 
surety.  The  eleventh  defense  of  Henry  L. 
Parr,  before  cited,  puts  in  issue  the  trans- 
action of  Elkln  as  such  administrator.  The 
same  conclusions  are  here  announced  which 
were  hereinbefore  reached  with  reference  to 
the  allowance  of  this  defense,  the  Interest 
of  CJarrle  G.  under  the  will  of  James  Elkln, 
and  the  bftr  of  the  statute;  the  fact  of  the 
running  of  the  statute  being  reserved  for 
further  consideration.  On  the  5th  of  May, 
1882,  W.  B.  Sakin  filed  In  the  probate  court 
his  *final  return'  as  administrator  of  the  es- 
tate of  Parr.  The  administrator  therein  re- 
Itorted  the  debits  and  credits  equal,  and  the 
estate  fully  administered.  But  the  adminis- 
trator made  two  returns  after  that;  the  last, 
dated  May  12,  1884,  again  pui-portlng  to  be  a 
•final   return,'   and  again  balancing  the  ac- 
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count.  Tbe  application  for  a  final  discharge, 
resisted  by  creditors,  and  evidenced  by  a 
mutilated  record,  was  made  In  1879.  Tbe 
decree  of  the  probate  court  Is  dated  Jan- 
nary  19, 18S0.  The  discharge  could  not  have 
been  had  in  that  proceeding,  for  returns  were 
made  four  years  thereafter.  No  final  dis- 
charge Is  shown  to  have  been  granted.  But 
the  return  of  May  12,  1881,  purported  to  be 
a  final  execution  of  the  trust,  and  would 
start  the  statute  as  soon  as  the  ward  reached 
his  maturity,  In  February,  1801.  Pettus  t. 
aawson,  4  Rich.  Eq.  96.  I  do  not  think 
tbe  case  Is  altered  by  section  41  of  the  Code. 

"And  the  next  Inquiry  Is  the  amount  of 
liability  of  the  defendant  Carrie  O.  cm  the 
admlnlstratlcHi  bond.  The  record  from  the 
probate  court  shows  that  the  administrator 
fully  administered  the  personal  assets.  Tbe 
accounts  have  not  been  falsified.  Is  Carrie 
6.  liable  to  pay  for  the  rents  Elkln  got  off 
the  Montgomery  tract?  Their  value  has  been 
fixed.  As  hereinbefore  found,  Elkln  got  these 
rents  as  a  trespasser,  and  his  surety  did  not 
warrant  him  in  that  capacity.  For  such 
acts  the  surety  Is  not  llaUe.  Nor,  Indeed, 
Is  the  surety  liable  for  rents  collected  from 
lands  by  the  administrator.  Much  more  is 
Carrie  O.  Elkln  not  liable  for  any  rents  col- 
lected by  W.  B.  Elkln  off  the  Lakln  lands. 
There  is  not  competent  testimony  In  this  case 
to  prove  that  Henry  L.  Parr  was  the  owner 
of  that  land,  and  entitled,  therefore,  to  the 
rents  and  profits.  That  which  was  proved 
or  established  in  Pollard  v.  Parr  Is  not  tes- 
timony In  this  case. 

"Thus  all  the  issues  are  disiwsed  of,  and 
the  only  payments  on  the  bond  established 
by  the  testimony.  In  addition  to  those  already 
established,  are  the  two  payments  evidenced 
by  the  two  receipts  hereinbefore  referred  to. 
Let  tbe  cause  be  remanded  to  the  ref«:ee, 
W.  D.  Douglass,  Esq.,  to  report  the  amount 
due  on  the  bond,  in  accordance  with  the  re- 
port of  the  supreme  court  and  the  findings 
herein;  and  thereafter  plaintiff  can  have 
Judgment  for  such  balance,  and  for  the  pay- 
ment thereof  out  of  the  Montgomery  and  Mill 
tracts  of  land." 

Tbe  defoadant  Henry  L.  Parr  excepts  to 
the  decree  of  his  honor  Judge  Oage,  filed 
herein  on  the  3d  day  of  August,  1901: 

"(1)  Because  bis  honor  erred,  In  that  he 
should  have  held  that  there  was  no  proof 
of  the  execution  and  delivery  of  the  allied 
bond  by  Henry  W.  Parr  to  W.  R.  Robert- 
son, commissioner  In  equity.  <2)  Because  his 
honor  erred.  In  that  he  should  have  held 
that  there  was  no  proof  of  the  alleged  bond, 
or  of  any  agreement  to  pay  Interest  thereon. 
(3)  Because  his  honor  erred  In  holding  that 
'it  would  be  unwarrantable  at  this  stage  of 
the  cause  to  do  else  than  find  that  the  bond 
has  been  proven.'  (4)  Because  his  honor  err- 
ed In  not  holding  that  the  bond  and  the 
mortgages  sued  on  In  this  case  are  presumed 
to  have  been  paid  and  satisfied  by  lapse  of 
time.    (5)  Because  bis  honor  erred  in  hold- 


ing tb&t  the  presumption  of  payment  of  tbe 
bond  and  mortgage  sued  on  In  this  case, 
which  arises  from  lapse  of  time,  has  been 
rebutted  by  certain  payments  alleged  to  b&Te 
been  made  by  H.  W.  Parr  to  W.  B.  Elkln 
on  the  20th  day  of  November,  1874,  and  od 
ttie  6th  day  of  February,  1876,  when  tbe 
testimony  in  this  case  shows  that  such  pay- 
ments were  never  made  nor  allowed  as  cred- 
its on  the  debt  sued  on  in  this  action.  (6) 
Because  his  hcnor  erred,  in  that  he  did  not 
hold  that  there  was  no  proof  in  this  case 
of  tbe  payments  alleged  to  have  been  made 
by  W.  H.  Parr  to  W.  B.  Elkln  <m  tbe  said 
bond  OD  the  20th  day  of  November,  1S74, 
and  on  the  6th  day  of  February,  1876.  (7) 
Because  his  honor  should  have  held  that 
there  was  not  sufficient  evidence  in  this  case 
to  show  that  the  alleged  payments  were 
made  on  the  debt  sued  on  in  this  action.  ($ 
Because  his  honor  should  have  held  that  the 
said  alleged  payments,  not  having  been  al- 
lowed as  credits  on  the  debt  sued  on  in  tbis 
action,  for  eltbet  principal  or  Interest  tbere- 
ou,  were  neither  in  law  nor  in  fact  sucb 
payments  as  would  rebut  the  presumption  of 
satlsfactiun  of  said  debt,  which  arises  from 
the  lapse  of  twenty  years.  (9)  Because  bis 
honor  should  have  held  that  payments  nuule 
to  W.  B.  Elkln  could  not  be  regarded,  eltber 
In  law  or  In  fact,  as  such  paymaits  to  the 
plaintiff  or  bis  predecessors  in  office,  or  to 
W.  R.  Robertson,  commissioner  in  equity,  as 
would  rebut  the  presumption  of  satisfaction 
of  said  debt  arising  from  lapse  of  time.  (10) 
Because  his  honor  erred  in  that  he  did  not 
hold  that  tbe  alleged  cause  of  action  set 
forth  In  the  complaint  herein  Is  barred  by  the 
statute  of  limitations.  (11)  Because  his  hon- 
or should  have  held  that  as  more  than  six 
years  have  elapsed  since  it  had  been  made 
to  appear  that  plaintifTs  remedy  against  tbe 
administrator  and  the  personal  estate  of  H. 
W.  Parr,  deceased,  had  been  exhausted,  tbe 
alleged  cause  of  action  set  forth  In  the  com- 
plaint herein  is  barred  by  tbe  statute  of  lim- 
itations. (12)  Because  bis  honor  should  bare 
held  that  the  return,  'Satisfied,'  by  the  sbo'- 
IfC,  of  the  executicm  which  was  Issued  against 
the  administrator  of  the  estate  of  H.  W. 
Parr,  deceased,  for  the  balance  alleged  to  be 
due  on  the  debt  sued  on  in  this  action,  was 
sifficlent  to  show  that  the  remedy  against 
the  admhilstrator  and  the  personal  estate 
had  been  at  that  time  exhausted,  and  tbat 
such  return  gave  currency  to  the  statute  of 
limitations  in  favor  of  the  heir  at  law  against 
said  debt,  which  was  barred  after  six  years 
from  the  time  of  said  return.  (13)  Becaiise 
his  honor  should  have  held  that  it  was 
shown  by  all  the  testimony  In  this  case  that 
the  remedy  of  plaintiff  against  the  adminis- 
trator of  the  estate  of  Henry  W.  Parr,  de- 
ceased, was  exhausted  more  than  six  years 
prior  to  the  commencement  of  this  action, 
and  that  the  alleged  cause  of  action  set  forOi 
in  the  complaint  agahurt  the  defendant  H. 
L.  Parr,  as  heir  at  law  of  H.  W.  Parr,  de- 
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ceased,  wu  hence  beired  by  the  statute  of 
limitations.  (14)  Because  his  honor  should 
have  held  that  if  the  alleged  debt  set  forth 
in  the  complaint  constitutes  a  cause  of  ac- 
tion against  the  defendant  Henry  L.  Parr,  as 
heir  at  law  of  Henry  W.  Parr,  deceased, 
such  cause  of  acUon  accrued  against  him 
more  than  six  years  prior  to  the  commence- 
ment of  this  action,  and  is  hence  barred  by 
tbe  statute  of  limitations.  (15)  Because  his 
honor  erred,  in  that  he  should  have  held  that 
the  plaintiff  and  those  for  whose  benefit  he 
brings  this  action  are  barred  by  their  great 
laches,  and  by  their  unreasonable  neglect  to 
IkTOve  their  alleged  debt  against  the  admlnla- 
trator,  and  against  the  personal  estate  of 
Henry  W.  Parr,  deceased.  (16)  Because  his 
iKHior  erred,  in  that  he  should  have  held  that 
Mary  Ann  Blkln,  deceased,  as  surety  on  the 
bond  of  W.  B.  Elkin  as  guardian  of  the  de- 
fendant Henry  L.  Parr,  was  indebted  to  said 
Henry  L.  Parr  in  an  amount  much  greater 
than  her  Interest  In  tbe  bond  sued  on  in  this 
case,  and  such  liability  on  the  port  of  tbe 
said  Mary  Ann  ElUn  was  a  ralld,  equitable 
defense  at  8et^>ff  to  the  claim  made  on  behalf 
of  her  heirs  at  law  in  this  action.  (17)  Be- 
cause his  honor  erred  in  refusing  to  hold 
that  the  said  Mary  Ann  Elkln  was  liable, 
as  surety  on  the  bond  of  W.  B.  Elkin  as 
guardian  of  the  defendant  Henry  L.  Parr, 
lor  rents  received  from  the  Montgomery  place 
by  his  said  guardian,  and  also  for  the  cord 
wood  and  cross-ties  taken  therefrom  by  blm. 
(18)  Because  his  honor  erred  In  not  holding 
that  the  said  Mary  Ann  Elkin  was  liable, 
as  surety  on  the  bond  of  W.  B.  Elkln  as 
guardian  of  the  defendant  Henry  L.  Parr, 
for  rents  received  from  the  Lakln  place  by 
his  said  guardian.  (19)  Because  his  honor 
erred  in  holding  that  there  Is  not  competent 
testlmcMiy  in  this  case  to  prove  that  Henry 
L.  Pan*  was  the  owner  of  the  land  known 
as  the  'Lakln  Place,'  and  entitled  to  the  rents 
and  profits  therefrom.  (20)  Because  his  hon- 
or erred  In  holding  that  'that  which  was 
invved  or  established  In  Pollard  v.  Parr  is 
not  testimony  In  this  case.'  (21)  Because  his 
honor  etred  In  holding  that  if  W.  B.  Elkln 
was  liable  to  the  defendant  Parr  for  rents, 
as  a  trespasser,  the  surety  on  his  bond  Is 
not  liable,  whereas  he  should  have  held  ^at 
the  surety  Is  liable  to  account  for  all  pr<^ 
erty  of  tbe  ward  which  may  come  into  the 
hands  of  the  guardian.  (22)  Because  his  hon- 
or erred,  in  that  he  should  have  held  that 
the  defendant  Carrie  O.  Elkln,  as  surety  on 
the  bond  of  W.  B.  Elkln  as  administrator  of 
the  estate  of  Henry  W.  Parr,  deceased,  was 
indebted  to  said  estate  and  to  the  defendant 
Henry  L.  Parr  in  an  amount  much  greater 
than  her  interest  In  the  bond  sued  on  in  this 
case,  and  that  such  liability  on  the  paiH  of 
the  said  Carrie  G.  Elkln  was  a  valid,  equi- 
table defense  or  set-off  to  the  dalm  made 
on  her  behalf  in  this  action.  (23)  Because  his 
honor  erred  In  holding  that  tbe  return  of  the 
administrator,  which  purports  to  be  a  final 


return,  althougih  no  final  discharge  be  grant- 
ed, is  sufficient  to  start  the  statute  of  limita- 
tions. (24)  Because  his  honor  erred,  in  that 
he  did  not  order  and  decree  that  the  adminis- 
trator of  the  estate  of  W.  B.  Elkin,  deceased, 
account  for  the  acts  and  doings  of  bis  intes- 
tate as  guardian  of  the  defendant  Henry  L. 
Parr,  and  as  admhiistrator  of  the  estate  of 
Henry  W.  Parr,  deceased." 

G.  W.  Ragsdale  and  George  Johnstone,  for 
aiH>ellant  James  G.  McCants  and  J.  B.  Mo- 
Donald,  for  appellee. 

GAKT,  A.  J.  The  record  contains  the  fol- 
lowing statement:  "The  above  action  was 
commenced  on  the  11th  day  of  August,  1894. 
An  order  of  reference  was  made  therein  to 
take  the  testimony  upon  the  issues  raised  by 
the  pleadings.  Upon  the  report  of  the  referee 
the  cause  was  first  heard  at  the  September, 
1806,  term  of  the  court  of  common  pleas  for 
Fairfield  county,  before  his  honor  Judge  R. 
C.  Watts,  who  on  the  9th  day  of  January, 
1897,  filed  his  Judgment  therein,  dismissing 
the  complaint  Upon  appeal  by  the  plaintiff, 
the  judgment  of  Judge  Watts  was  reversed 
by  the  supreme  court,  and  the  cause  remand- 
ed. Bl  S.  C.  191,  28  S.  E.  82,  402.  There 
upon  the  defendant  Henry  L.  Parr  applied 
before  his  honor  Judge  Klugh,  at  the  Feb- 
ruary, 1898,  term  of  the  court,  and  obtained 
an  order  granting  leave  to  amend  his  answer 
by  setting  up  additional  defenses.  On  appeal 
taken  by  the  plaintiff,  this  order  by  Judge 
Klugh  was  affirmed  by  the  supreme  comt. 
54  S.  C.  109,  32  S.  E.  73.  Tbe  summons  and 
complaint  were  amended  as  required  by  Judge 
Klugh's  order,  by  making  the  administrator 
of  William  B.  Elkin,  deceased,  and  the  ad- 
ministrator of  Mary  Ann  Elkln,  deceased, 
and  Carrie  O.  Elkin,  parties.  The  defendant 
Henry  L.  Parr  served  his  amended  answer 
as  provided  In  said  order  of  Judge  Klugh, 
and  after  tbe  taking  of  some  additional  tes- 
timony the  cause  came  on  t<x  hearing  be- 
tore  his  honor  Judge  Gage  at  the  June  term, 
1901,  of  the  court  He  filed  bis  decree  on 
the  3d  day  of  August  1901,  from  which  the 
defendant  Parr  now  appeals  to  this  court" 
The  decree  of  his  honor  the  circuit  Judge 
(omitting  the  part  hereinafter  quoted)  and 
the  appellant's  exceptions  will  be  set  out  In 
the  report  of  the  case. 

It  will  not  be  necessary  to  consider  the  ex- 
ceptions In  detail,  as  this  court  is  satisfied 
with  tbe  conclusions  reached  by  the  circuit 
Judge,  for  the  reasons  assigned  by  blm,  on 
all  questions  in  issue,  except  those  growing 
out  of  the  suretyship  of  Mary  Ann  Elkln 
on  the  bond  of  W.  B.  Elkln  as  guardian  of 
the  defendant  Henry  L.  Parr,  which  the  court 
will  proceed  to  determine.  That  portion  of 
the  decree  disposing  of  these  questions  is  aa 
follows:  "The  twelfth  defense  charges  that 
Mary  Ann  Elkln  was  surety  on  the  bond  of 
W.  B.  Elkln,  guardian  of  Henry  L.  Parr,  an 
Infant;    and  the  defendant  Henry  L.  Parr 
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pleads  as  an  equitable  defense  against  those 
who  here  represent  Mary  Ann  Elkln  what- 
ever the  estate  of  W.  B.  Elkln  Is  due  to  him 
by  reason  of  guardianship,  and  arising  there- 
out Thereupon  the  defendant  Carrie  G.  El- 
kln answered  the  complaint,  and  replied  to 
the-  amended  answer  of  Pair;  and  the  defend- 
ant R.  H.  Jennings,  as  administrator  of  the 
estate  of  Mary  Ann  Elkta,  replied  to  the 
amended  answer  of  Parr.  Among  other  de- 
fenses, the  replies  above  referred  to  ideaded 
the  statute  of  limitation  to  the  said  equitable 
defenses  pleaded  by  Parr.  The  estate  of 
Mary  Ann  Elkln  replied,  also,  that  Mary  Ann 
Elkln  died  in  18&1,  and  W.  B.  Elkln  died 
In  1890,  without  lineal  descendant;  that,  by 
the  wlU  of  James  Elkln,  his  son  W.  B.  took 
a  fee  defeasible  In  the  Elkln  tract,  with  an 
executory  devise  to  Mary  Ann,  the  sister  of 
W.  B.,  in  one-half  the  land,  with  contingent 
remainder  to  her  children  living  at  the  time 
of  her  death;  that  the  bond  sued  on  was 
substituted  for  the  Elkln  tract  by  decree  of 
the  court  of  equity;  that  the  estate  of  Mary 
Ann  has  no  such  interest  In  the  bond  as  is 
cbargeaMe  with  her  liability  as  surety  on 
the  bond  made  by  W.  B.  Elkln  as  guardian 
for  H.  h.  Parr.  The  estate  of  W.  B.  Elkln 
replied,  also,  that,  pursuant  to  the  will  of 
James  Elkln,  the  estate  of  James  Elkln  has 
no  Interest  In  the  bond  sued  on,  and  for  the 
reason  above  stated.  Some  additional  testi- 
mony was  taken  by  the  referee  after  the 
said  amendments,  and  it  relates  dilefly  to 
the  rents  in  the  Lakln  tract  of  land.  I  heard 
the  cause  on  ttte  testimony  taken  before  the 
amendments  and  that  taken  thereafter.  The 
testimony  appearing  In  the  printed  case  of 
Ruff  v.  Elkln  and  that  entire  record  was  with- 
drawn by  counsel  from  consideration  In  this 
case.  •  •  •  The  person  named  In  the 
will  of  James  Elkln  as  Mary  Ann  Elkln,  and 
who  was  to  take,  under  contingencies  named, 
along  with  her  sister  Judith  W.  Ruff,  died 
in  June,  1884.  Her  heirs  at  law  are  parties 
to  this  action,— one  of  them,  Carrie  G.  El- 
kln, widow  of  Mary  Ann's  son  David,  and  to 
whom  reference  will  hereafter  be  made.  In 
April,  1887,  W.  B.  Elkln  became  the  guardian 
of  the  person  and  estate  of  the  defendant 
Henry  L.  Parr,  then  about  seven  years  old. 
The  guardian's  bond,  for  $1,200,  was  signed 
by  Mary  Ann  Elkln  as  a  surety.  The  twelfth 
defense  of  Henry  L.  Parr,  before  cited,  puts 
in  issue  the  transaction  of  Elkin  as  guard- 
Ian.  It  has  been  decided  by  the  circuit  and 
supreme  courts  that  the  defense  is  allowed. 
54  S.  C.  109,  32  S.  E.  73.  So  that  the  only 
inquiry  is,  has  it  been  established  by  the 
testimony  and  the  law?  Against  the  consid- 
eration of  this  plea,  the  heirs  at  law  of  Mary 
Ann  Elkln  plead,  as  hereinbefore  stated,  that 
they  are  entitled  to  the  bond  under  the  will 
of  James  Elkln,  as  purchasers,  and  not  as 
inheritors  from  Mary  Ann,  While  the  su- 
preme court  did  not  decide  this  questicm  up- 
on an  issue  made  there,  the  chief  justice 
indicated  a  decided  opinion  to  the  contrary, 


and  I  shall  assume  such  to  be  the  law.  And 
further,  as  a  bar  to  this  plea,  the  plaintiff 
pleads  the  statute  of  limitation.  IThe  record 
from  the  probate  court  shows  tliat  the  guard- 
ian made  his  last  return  May  9,  18S9.  He 
died  in  April,  1890.  By  the  last,  but  not 
final,  return,  he  was  debtor  to  his  ward  in 
the  sum  of  $3.38.  The  ward  did  not  arrive 
at  maturity  tmtll  February  7,  1891.  There 
is  no  evidence  that  the  guardian  was  ever 
discharged.  The  last  return  does  not  pur- 
port to  be  a  full  and  final  statement  of  all 
that  was  coming  to  the  ward.  The  balance 
struck  does  not  puriKxrt  to  be  for  payment  to 
his  ward.  The  statute  did  not  begin  to  run 
because  of  said  retnm.  Nevertheless,  if  the 
statute  has  run,  the  defendant  Parr  can  sus- 
tain ills  plea  as  an  equitable  set-off,  in  an- 
alogy to  tiie  case  of  Wilson  v.  Kelly,  16  S. 
C.  216.  It  would  be  unconscionable  to  allow 
the  Elkins  to  exact  payment  of  Parr  at  a 
time  when  they  owed  Parr,  witbont  requir- 
ing them  to  pay,  too.  In  no  other  way  conld 
Parr  get  payment  If  he  could  get  payment 
in  another  form,  he  would  be  remitted  there. 
So  this  is  the  next  Inquiry:  Is  the  estate  of 
Mary  Ann  Elktai  liable  fcr  anything  on  the 
guardianship  bond?  The  account  of  the 
guardian  in  the  probate  court  shows  a  lia- 
bility of  only  $3.38.  Tbe  account  has  not 
been  falsified,  and  Is  presumably  correct 
But  the  defendant  Parr  demands  of  the  sure- 
ty, Mary  Ann  Elkin,  the  rents  of  the  Mont- 
gomery tract  collected  and  appropriated  by 
W.  B.  Elkln  betwixt  1887  and  1890,  and 
found  by  the  cbrcuit  Judge,  who  first  heard 
the  case  (and  affirmed  by  the  supreme  court), 
to  exceed  the  principal  and  Interest  of  the 
bond.  51  S.  C.  213,  28  S.  E.  90.  The  guard- 
ian Is  liable  for  all  funds  of  his  ward  which 
he  may  receive,  no  matter  from  what  source. 
And  tiie  surety  guaranties  the  faithful  pei^ 
formance  of  the  trust  But  the  chief  Justice 
has  well  said:  'There  is  nothing  whatever  in 
the  case  upon  which  even  a  pretense  could  be 
founded  that  [Elkin]  took  possession  of  tlie 
lands  as  guardian.  On  the  contrary,  all  the 
proceedings  conclusively  show  that  his  pos- 
session was  adverse  to  tlie  rights  of  Henry 
L.  Parr.'  51  S.  C.  216,  28  S.  E.  91.  If  that 
be  80,  Elkin  was  liable  to  Parr  for  r»ts  as 
trespasser,  and  for  such  liability  the  surety 
on  his  bond  as  guardian  Is  not  liable." 

The  error  of  the  drcuit  Judge  was  In  rul- 
ing that  the  surety  on  the  guardianship  bond 
of  W.  B.  Elkln  was  not  liable  unless  he  re- 
ceived the  rents  of  the  lands  as  gnardian  of 
Henry  L.  Parr.  A  guardian  and  his  sure- 
ties are  not  only  liable  for  whatever  prop- 
erty of  the  ward  may  have  come  into  his 
hands  as  guardian,  but  likewise  for  all  prop- 
erty of  the  ward  which  could  have  been  re- 
duced to  possession  by  the  exercise  of  due 
diligence  on  the  part  of  the  guardian  In  the 
administration  of  his  trust  This  is  not  a 
case  where  it  can  be  contended  that  the 
gnardian  could  not  get  the  property  of  Hie 
ward  into  his  possession,  for  he  actually  re- 
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celred  the  rents  from  lands  belonging  to  tbe 
ward.  The  guardl&n  and  Ills  sureties  were 
therefore  liable  npon  their  bond  for  the  rents, 
whether  received  by  him  as  guardian  or  in 
his  individual  capacity.  As  this  court  Is  sat- 
isfied that  Mary  Ann  Blkln  became  liable 
to  the  full  extent  of  the  bond.  It  wUl  not 
be  necessary  to  order  an  accounting  to  de- 
termine the  extent  of  her  liability.  This 
amount  must  be  deducted  from  the  beneficial 
Interest  of  her  representatives  in  tbe  bond 
sued  on. 

It  Is  the  Judgment  of  the  court  that  the 
Judgment  of  the  circuit  court  as  herein  modi- 
fied be  affirmed. 


CUTLER  T.  CUTLEB  et  «1. 

(Supreme  Oourt  of  North  CaroUna.     Feb    IS, 

1902.) 

WILLS— BXBCUTION— REVOCATION— BURDEN 

OF  PROOF— ADMISSION— USE  ON 

SEKJOND    TRIAL. 

1.  There  is  a  revocation  of  a  will  where  It  is 
defaced  and  mutilated  by  vermin,  and  testa- 
tor adopts  this  with  Intent  to  revoke  the  will. 

2.  Where  the  will  had  been  In  testator's  pos- 
sessioD,  and  is  presented  with  his  name  torn 
off,  or  eaten  off  by  vermin,  the  propouud»is 
have  the  burden  of  showing  it  was  not  revoked. 

3.  Admission  of  fact  "in  the  trial  of  this  ac- 
tion," made  to  prevent  continuance  for  absence 
of  witness,  cannot  be  used  on  a  subsequent 
trial,  the  witness  being  present,  and  notice  hav- 
ing been  given  that  tbe  admission  would  be 
objected  to. 

4.  It  is  immaterial  that  witoesses  sign  tbe 
will  before  the  testator  does,  where  aU  sign 
in  the  presence  of  each  other. 

Appeal  from  superior  court,  Beaufort 
county;  Allen,  Judge. 

Action  by  S.  A.  Cutler  against  C.  O.  Cutler 
and  others.  Judgment  for  def aidants.  Plain- 
tiff appeals.    Reversed. 

Chas.  F.  Warren,  for  appellant  Small  ft 
McLean  and  B.  B.  Nicholson,  for  appellees. 

FURCHEB,  C.  J.  This  is  an  action  of  de- 
Tlsavlt  vel  non  of  tbe  will  of  Nathan  O.  Ont- 
ler.  It  Is  not  contended  but  what  he  at  one 
time  Intended  the  paper  writing  offered  for 
probate  as  bis  last  will  and  testament;  and 
while  there  are  other  exceptions  to  other 
matters,  which  will  be  considered,  the  prin- 
cipal question  Is  as  to  whether  it  was  re- 
voked or  not,  and,  as  this  Is  the  main  ques- 
tion, we  will  assume  that  it  was  properly  ex- 
ecuted, and  consider  the  question  of  revoca- 
tion first.  There  was  a  motion  to  nonsuit 
the  plaintiff  at  the  dose  of  the  evidence,  and 
the  whole  evidence  is  sent  up  as  a  part  of 
the  case  on  appeal.  Including  the  script  of- 
fered as  the  will,  and  the  clerk  Is  Instructed 
In  the  case  on  appeal  to  attach  and  send  this 
as  a  part  of  the  record  evidence  in  tbe  case. 
This  script  Is  therefore  legitimately  before 
US  as  a  part  of  the  evidence,  to  be  considered 
for  whatever  it  may  be  worth.  The  script 
-was  written,  and,  we  will  say,  executed 
some  10  years  or  more  before  tbe  death  of 
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Cutler,  and,  hia  children  all  having  married 
and  left  him,  he  abandoned  his  home  with 
the  purpose  of  living  among  his  children; 
and,  without  moving  his  household  furniture, 
a  few  months  before  he  died  he  rented  to  one 
James  Asbury,  who  moved  into  his  dwelling 
house.  Asbury,  according  to  his  evidence, 
found  this  script  in  an  unsealed  envelope  in 
an  unlocked  drawer  of  an  old  wooden  safe 
belonging  to  the  testator,  left  by  him  in  said 
house.  In  which  there  were  other  papers. 
He  said  nothing  to  tbe  testator  about  find- 
ing the  will.  The  will  had  been  seen  by  oth- 
ers who  had  been  using  the  house  for  the 
purpose  of  storing  grain,  before  the  death  of 
the  testator,  but  they  had  not  mentioned  It 
to  him.  The  script  as  It  comes  to  us,  la 
badly  mutilated.  The  name  of  the  testator, 
if  It  was  ever  there,— and  we  take  It  that  It 
was,— is  entirely  gone;  and  it  is  badly  muti- 
lated in  other  respects.  Much  of  the  work 
of  mutilation  was  the  work  of  moths  or  ver- 
min, and  it  is  contended  by  the  propounder 
that  it  was  all  done  by  them.  But  it  looks 
to  us  as  if  it  had  been  torn  where  the  sig- 
nature of  the  testator  should  have  been. 
These  were  all  matters  for  the  Jtuy  upon  the 
evidence  and  proper  instructions  from  the 
court  The  paper  Itself  showed  the  mutila- 
tions, and,  as  there  was  much  evidence  tend- 
ing to  show  that  the  testator  knew  of  the  de- 
faced condition  of  this  paper  long  before  bis 
death,  it  was  contended  by  the  caveator  that 
If  he  did  not  tear  the  paper  himself,  there  Is 
abundant  evidence  showing  that  he  accept- 
ed it  as  a  destruction  of  his  will,  and  that  he 
Intended  to  die  intestate.  And  while  It  was 
not  denied  that  there  was  evidence  tending 
to  show  this  to  be  the  fact  the  propounders 
contended  that  unless  the  script  bad  been 
defaced  by  the  maker,  or  by  some  one  for 
him  In  his  presence  and  by  his  direction,  the 
win  was  not  revoked;  that  he  could  not  rat- 
ify the  obliteration  or  destruction  of  the  will 
by  the  vermin  if  he  wished  to  do  so;  that 
a  will  properly  executed  could  only  be  re- 
voked In  the  manner  above  stated  or  by  mak- 
ing another  will;  and  bis  honor,  being  of  the 
opinion  that  the  law  was  as  contended  by 
the  propounders,  so  Instructed  the  Jury  in 
substance.  In  this,  we  think,  there  was  er- 
ror. Revocation  consists  of  two  things,— the 
Intention  of  the  testator,  and  some  outward 
act  or  symbol  of  destruction.  A  defacement 
bbllteratlon,  or  destruction,  without  the  anl- 
mo  revocandi,  is  not  sufficient  Neither  Is 
the  Intention— the  anlmo  revocandi— suffi- 
cient without  some  act  of  obliteration  or  de- 
struction Is  done.  It  seems  to  us  that  the 
court  placed  too  strict  a  construction  upon 
the  statute.  The  will  was  in  the  possession 
of  the  testator,  and  it  seems  from  the  evi- 
dence that  he  knew  of  the  obliteration.  If  be 
did  not  himself  tear  his  name  off  the  paper. 
He  must  have  gotten  this  Information  by 
handling  and  Inspecting  the  same,  and.  If  so. 
It  was  done  In  his  presence,  or  It  was  done 
and  in  his  presence.    And  If  he  then  had  the 
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anlmo  reTOcandl,  why  was  this  not  a  com- 
pliance with  tbe  statute,  and  a  revocation? 
We  find  It  stated  In  Prltcb.  Wills,  i  267,  that 
"every  act  of  canceling  imports  prlnui  facie 
that  it  was  done  anlmo  revocandl,  yet  it  Is 
but  a  presumption,  which  may  be  repelled 
by  accompanying  or  subsequent  circumstan- 
ces." And  we  find  that  this  quotation  is 
talcen  from  the  opinion  of  the  court  by  Ruf- 
fln,  C.  J.,  in  BetheU  v.  Moore,  19  N.  0.  31L 
We  also  see  in  Pritch.  Wills,  §  269,  the  fol- 
lowing: "But  It  has  been  held  that  the  fail- 
ure of  the  testator,  after  being  Informed  of 
the  loss  or  destruction  of  his  will,  to  execute 
another,  when  be  has  time  and  opportunity 
to  do  so,  furnishes  a  presumption  of  inten- 
tion to  revoke  the  lost  or  destroyed  will; 
but  this  presumption  may  be  rebutted  or  ex- 
plained away  by  proof  of  the  declarations  of 
the  testator  or  other  evidence."  We  find 
these  views  expressly  stated  in  Steele  v. 
Price,  44  Ky.  58.  We  are  therefore  led  to 
the  conclusion  that,  if  the  obliteration  was 
entirely  by  vermin,  the  question  of  revoca- 
tion anlmo  revocandl  should  have  been  left 
to  the  Jury  to  say,  from  all  the  evidence, 
whether  Nathan  C.  Cutler  intended  said 
script  to  remain  bis  will  or  not;  and  It  was 
error  In  the  court  to  take  this  question  from 
the  jury,  and  to  instruct  them  in  efTect  that, 
if  this  was  so.  It  did  not  amount  to  a  rev- 
ocation of  the  will. 

The  court  also  instructed  the  Jury  that  if 
the  testator  fo\md  the  will  in  its  mutilated 
condition,  and,  thluklng  that  this  was  in  law 
a  revocation,  and  for  that  reason  be  said  he 
had  thrown  it  away  or  destroyed  it,  that 
wonld  not  amount  to  a  revocation.  The  lan- 
gnage  of  the  wltaess  Respass  is  that  Outler 
told  him  that  he  had  destroyed  the  will.  The 
language  of  the  witness  John  B.  Bespass  is 
as  follows:  "I  said  to  him:  lour  businoss 
Is  all  fixed.  I  wrote  your  will.'  He  said: 
'No;  the  will  you  wrote  for  me  I  have  de- 
stroyed. There  were  sodi  changes  In  my 
inroperty  that  the  will  wonld  not  fit  any- 
way.' "  He  said  nothing  about  his  "opinion 
of  the  law,"  but  simply,  "I  have  destroyed" 
it.  But  we  are  unable  to  see  what  effect  his 
opinion  of  the  law  would  have  had  on  the 
case  If  he  had  destroyed  it  The  question 
for  the  Jury  upon  this  evidence  was,  had  he 
destroyed  it?  Had  he  purposely  torn  his 
name  from  the  will,  and  thereby  destroyed 
it?  If  he  had,  It  was  no  longer  his  will.  But 
the  court  Instructed  the  Jury  that,  "If  the 
Jury  should  find  that  the  will  was  properly 
executed  by  Nathan  C.  Cutler,  then  the  bur- 
den of  proof  shifted  to  the  caveators  to  show 
by  the  greater  weight  of  the  evidence  that 
the  will  had  been  revoked."  This  was  error. 
If  there  bad  been  no  evidaice  of  erasure  or 
destruction  on  the  script  itself,— if  the  paper 
had  been  perfect,— this  charge  would  have 
been  correct.  But  where  the  name  of  the 
testator  was  gone,— torn  off  by  the  testator, 
as  the  caveator  alleges,  or  destroyed  by 
moths,  as  the  propounder  contends,- the  pro- 


pounders  did  not  establish  it  as  the  will  of 
Nathan  OL  Outler  by  proving  that  it  was  orig- 
inally executed  by  him.  This  wonld  not  have 
been  so  in  an  action  on  a  note  or  bond,  and  li 
not  in  this  case.  And  the  burden  of  irroof 
did  not  change  to  the  caveators  at  this  stage, 
and  place  the  burden  upon  them  to  explain 
and  show  how  the  testator's  name  came  to  be 
off  the  paper.  The  will  had  been  in  the  pos- 
session of  Cutler.  When  produced,  it  had 
upon  it  these  marks  of  mutilation,  the  testa- 
tor's name  being  gone.  It  devolved  upon 
the  propounders  to  account  for  this,  and  it 
was  not  Cutler's  wUl  until  they  did  so  to  the 
satisfaction  of  the  Jury.  When  the  will  w.-is 
produced  without  the  name  of  Nathan  C. 
Cntler,  this  was  prima  facie  evidence  of  a 
revocation,  and  the  law  presumed  that  it  had 
been  revoked.  It  is  true  this  presumption 
might  be  repelled,  but  the  burden  of  doing 
so  was  on  the  propounders.  If  this  was  not 
so,  it  would  be  to  require  the  caveator  to  re- 
but the  presumption  that  was  In  his  favor. 
Bethell  v.  Moore,  19  N.  G.  311;  Steele  v. 
Price,  44  Ky.  58;  Pritch.  Wills,  H  267,  269; 
Underh.  Wills,  t  225;  Theob.  Wills,  p.  45. 
There  waa  error  in  this  Instruction. 

Upon  the  trial  of  this  case  at  July  term, 
1901,  the  propounders  offered  the  following 
admission  as  a  part  of  their  evldaice:  "In 
the  trial  of  this  action  the  caveator,  Samuel 
A.  Cutler,  admits  the  following  facts:  That 
John  B.  Respass,  in  the  t>resence  of  the  al- 
leged testator,  Nathan  C.  Cntler,  signed  the 
script  propounded  as  his  will  as  a  subscrib- 
ing witness  thereto,  at  the  request  and  in 
the  presence  of  the  said  Nathan  O.  Cutler, 
who  also  signed  it  in  the  presence  of  the 
said  witness,  and  declared  it  to  be  his  last 
will."  The  caveator  objected  to  this  evi- 
dence, and  O.  F.  Warren,  Esq.,  made  affidavit 
that  he  was  the  attorney  of  the  caveator  at 
February  term,  1898;  that  when  the  case  was 
called  at  that  term  the  caveator  announced 
his  readiness  for  trial,  and  the  propounders 
stated  that  they  were  not  ready  for  trial  for 
the.  want  of  the  testimony  of  John  B.  Res- 
pass,  a  subscribing  vritness  to  the  will;  when 
the  caveator,  for  the  purpose  of  getting  a 
trial  at  that  term,  made  the  admission  sim- 
ply because  the  witness  Respass  waa  absent: 
that  at  that  term  the  caveator  did  not  know 
that  said  Respass  knew  any  other  facts  ma- 
terial to  the  execution  or  revocation  of  the 
will;  and  before  the  case  was  called  for  trial 
at  this  term  he,  as  the  attorney  of  the  cave- 
ator, had  notified  one  of  the  attorneys  for 
the  propounders  that  Bespass  was  then  pres- 
ent, attending  court  as  a  witness,  and  that 
he  should  object  to  the  introduction  of  said 
admission  in  evidence.  This  testimony  of 
Mr.  Warren  was  not  disputed  by  the  other 
side.  But  the  court  admitted  this  admission 
as  evidence,  and  the  caveator  excepted.  In 
this,  we  think,  there  was  error.  It  is  not 
like  a  solemn  admission  of  a  fact  in  an  an- 
swer, or  otherwise,  where  it  is  intended  by 
the  parties  to  be  permanent  and  In  this  re- 
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spect  difFers  from  Guy  t.  Manuel,  89  N.  O. 
(&.  In  this  case  it  was  made  on  account  of 
the  absence  of  Bespass.  At  this  trial  Respass 
was  present,  and  the  reason  for  making  It 
ceased,  and  the  propounders  were  notified  of 
the  fact  of  his  presence,  and  that  Its  admis- 
sion would  be  objected  to.  As  the  reason 
ceased,  the  admission  shotdd  have  ceased. 
The  propounders  lost  nothing  they  had  before 
the  admission  was  made.  But  the  admission 
Itself  says  "In  the  trial  of  this  action."  The 
admission  is  in  the  singular,— in  the  trial,— 
and  It  was  used  in  that  trial.  The  point  pre- 
sented is  a  singular  one,  and  we  hare  found 
nothing  like  it  in  the  practice,  and  have  put 
what  we  think  is  a  Just  construction  upon  it, 
and  do  not  think  it  should  hare  been  admit- 
ted. 

There  is  one  other  question  presented  by 
the  record  that  should  be  passed  upon,  and 
that  Is  this:  It  seems  that  the  witnesses 
signed  the  will  before  the  testator,  Cutler. 
But  it  was  all  done  at  the  same  time,  and  in 
the  presence  of  each  other;  the  witnesses 
seeing  the  testator's  presence,  and  the  testa- 
tor seeing  the  witnesses'  presence.  It  there- 
fore differs  from  In  re  Cox's  Will,  46  N.  O. 
321,  where  the  witness  signed  the  will  at 
home,  and  not  In  the  presence  of  the  testator. 
In  that  case  it  was  held  to  be  an  insufficient 
execution  of  the  will;  but  it  Is  there  inti- 
mated that,  had  the  witness  signed  in  the 
presence  of  the  testator,  though  before  the 
testator,  it  would  have  been  sufficient.  It 
seems  singular  that  the  witnesses  should 
bare  signed  before  the  testator,  as  there  was 
nothing  at  that  time  for  them  to  attest  It 
'Was  certainly  awkward  and  illpgical  for  them 
to  do  so,  and  can  only  be  sustained  by  Its 
being  all  a  part  of  one  and  the  same  trans- 
action. This  exception  of  the  caveator  Is  not 
snstained,  and  there  was  no  error  in  the  rul- 
ing of  the  court  upon  this  exception.  But 
for  the  errors  pointed  out  In  the  opinion, 
there  must  be  a  new  triaL 


METHODIST  PROTKSTANT  CHURCH  OF 
HENDERSON*  et  al.  v.  YOUNG  et  al. 

(Supreme  Oonrt  of  North  Carolina.    Feb.  18, 
1902.) 

ESTATES— CONDITIONAL,  BASE.  OR  QUAUFIBD 
FEE  —  BREACH  OP  CONDITIONS  —  WILLS  — 
RIGHTS  AFTER  DEATH   OF  TESTATOR. 

1.  Where  a  deed  conveying  land  in  fee,  to  be 
used  for  a  specified  purpose,  contained  a  pro- 
Tlsion  that  if  such  use  was  discontinued  the 
land  ihonld  revert  to  the  grantor,  bis  heirs  and 
assigns,  the  grantee  took  an  absolute  estate  in 
fee  upon  conditiou,  formerly  called  a  base  or 
qualified  fee,  which  was  subject  to  be  defeated 
npon  breach  of  the  condition. 

2.  A  deed  conveying  land  for  church  pur- 
poses, with  full  warranty  against  claims  of  all 
persons  whatsoever,  provided  that,  if  its  use 
for  the  purposes  specified  was  discontinued, 
then  the  laud  should  revert  to  the  "grantor, 
and  his  heirs  and  assigns,  forever."  The  gran- 
tor died,  leaving  a  will  which  gave  to  his 
daughter  one-half  of  all  his  "real  and  personal 


estate,  of  every  kind  and  description."  There- 
after the  daughter  died,  leaving  a  will  giving 
her  husband  all  the  "real,  personal,  and  mix- 
ed" property  of  which  slje  should  "die  seised 
and  possessed."  After  the  daughter's  death 
the  cnurch  ceased  to  use  for  church  purposes 
the  property  granted.  Held,  that  the  church 
having  received  an  absolute  fee,  subject  only 
to  be  defeated  by  breach  of  the  condition,  and 
this  condition  not  having  been  broken  until 
after  the  grantor's  death,  he  had  no  estate  or 
interest  in  the  property  at  the  time  of  his 
death,  and  hence  his  daughter  received  none, 
either  by  the  will  or  by  inheritance. 

3.  The  breach  of  condition  not  having  occur- 
red in  the  daughter's  lifetime,  and  she  having 
received  no  Interest  in  the  property  from  her 
father,  either  by  his  will  or  by  inheritance,  she 
was  neither  seised  nor  possessed  of  it,  nor  had 
any  interest  therein,  at  her  death,  which  could 
pass  to  her  husband  by  her  will. 

4.  Upon  breech  of  the  condition  the  property 
reverted  to  tlie  heirs  at  law  of  the  grantor 
living  at  the  time  the  breach  occurred. 

6.  Code,  g  2140,  providing  that  the  power 
therein  given  to  a  testator  to  dispose  of  the 
property  which  he  shall  be  entitled  to  at  the 
time  of  his  death  shall  extend  to  all  such  rights 
of  entry  for  conditions  broken  and  other  rights 
of  eul37  as  he  may  be  entitled  to  at  the  time 
of  his  death,  applies  only  to  rights  of  entry 
for  conditions  broken  during  the  life  of  the  tes- 
tator, and  where  he  had  such  right  of  entry 
while  living;  and  hence  section  2141,  making  a 
will  speak  from  the  death  of  the  testator,  does 
not  make  rights  of  entry  pass  by  will,  where 
they  did  not  accrue  until  after  the  death  of 
the  testator. 

Douglas,  J.,  dissenting  in  part. 

Appeal  from  superior  court,  Vance  countyr 
Coble,  Judge. 

Action  by  the  Methodist  Protestant  Church 
of  Henderson  and  others  against  J.  R.  Toung 
and  others.  From  a  Judgment  In  favor  of 
plaintiffs,  defendants  appeal.    AlBrmed. 

T.  M.  Flttman  and  A.  C.  ZoUIcoffer,  for' 
appellants.  T.  T.  Hicks,  A.  J.  Harris,  R.  S.. 
McCoin,  and  H.  T,  Powell,  for  appellees: 

'<» 

FURCHES,  a  J.  On  the  21st  of  Septem- 
ber, 1880,  in  consideration  of  $1,  W.  A.  Har- 
ris conveyed  the  land  In  controversy  to  "D. 
B.  Young,  Geo.  A.  Harris,  and  John  F.  Har- 
ris," trustees  of  the  plaintiff  church,  "and 
to  their  successors  in  office,  upon  which  to 
build  a  church  for  the  worship  of  Almighty 
God,"  with  full  warranty  against  the  right 
and  claim  of  all  other  persons  whatsoever. 
But  he  provided  that  If  said  church  "discon- 
tinue the  occupancy  of  said  lot  In  manner 
as  aforesaid,  then  this  deed  shall  be  null  and 
void,  and  the  said  lot  or  parcel  of  ground 
shall  revert  to  the  said  W.  A.  Harris  and  his 
heirs  and  assigns,  forever."  The  plaintiffs 
erected  a  chiurch  building  on  said  lot  soon 
thereafter,  and  continued  to  occupy  and  use 
the  same  as  a  place  of  worship  until  Decem- 
ber, 1900,  at  which  time,  their  church  hav- 
ing Increased  until  the  building  could  not 
afford  suitable  accommodation  for  the  con- 
gregation, the  plaintiffs  decided  to  build  a 
new  church;  and  for  the  reason  that  the  lo- 
cation had  become  undesirable  for  a  church, 
and  for  the  reason  that  the  plaintiffs  thought 
the  lot  would  be  more  valuable  to  sell  it  with 
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the  bnlldlnc  on  It  than  It  -would  be  to  tear 
down  the  building,  wblcb  tbey  would  bave 
to  do  to  build  on  tbe  same  lot,  tbey  pur- 
cbaaed  another  lot  near  by,  and  built  a 
church  on  that  lot  In  December,  1882,  tbe 
said  W.  A.  Harris  died,  leaving  a  last  will 
and  testament,  and  one  son,  W.  O.  Harris, 
and  one  daughter,  Pattle  Young,  his  only  chil- 
dren and  heirs  at  law.  By  his  said  will  he 
devised  and  bequeathed  his  property  to  his 
two  children,  in  which  he  used  the  following 
language:  To  Pattie  Young,  ''one-half  of  all 
my  real  and  personal  estate,  of  every  kind 
and  description,  not  hereinbefore  disiMsed 
of."  Walter  C.  Harris  Is  still  living,  but 
Pattie  died  In  October,  1802,  without  issue, 
leaving  a  last  will  and  testament.  In  which, 
after  making  numerous  other  dispositions  of 
her  property,  she  willed  in  item  19  as  fol- 
lows: "It  is  my  will  and  desire  that  all  the 
rest  and  residue  of  my  property,  real,  per- 
sonal, and  mixed,  of  which  I  may  die  seised 
and  possessed,  shall  be  sold  and  collected  by 
my  executor  hereinafter  named,  upon  such 
terms  as  to  time  as  he  may  deem  best" 
She  then  named  the  defendant  Young  as  her 
executor,  and  be  claims  one-half  of  the  prop- 
erty In  controversy,  under  this  nineteenth 
item  of  Pattie  Young's  will;  and  the  plain- 
tiffs for  the  purpose  of  removing  this  cloud 
upon  the  Utie,  brought  this  action. 

It  will  be  observed  that  the  deed  from  W. 
A.  Harris  to  the  plaintiff  is  an  absolute  fee, 
-which  may  have  continued  forever.  But  it 
contains  a  condition  by  which  this  absolute 
estate  may  be  defeated,  which  malces  it  an 
estate  in  fee  upon  condition,  or,  as  It  is  call- 
ed In  the  old  books,  a  base  or  qualified  fee, 
and  is  sometimes  called  a  conditional  limi- 
tation,—a  condition  by  which  the  estate  may 
be  de'f  eated  or  is  limited.  It  Is  admitted  that 
the  condition  had  been  broken  by  the  plain- 
tiff, and  that  W.  A.  Harris,  if  living,  might 
enter  and  revest  himself  of  the  estate,  and, 
as  he  is  dead,  that  his  heirs  might  do  so. 
But  it  is  contended  that  no  one  else  can  do 
so,  and  that  at  the  time  of  the  breach  both 
W.  A,  Harris  (the  grantor)  and  Pattie  Young 
being  dead,  Walter  0.  Harris  being  the  only 
heir  of  said  W.  A.  Harris  and  of  Pattie 
Young,  is  the  only  one  who  could  enter,— 
Gray,  Perp.,  p.  6,  {  12  (2),— and  that  since  the 
breach  of  the  condition,  and  before  the  com- 
mencement of  this  action,  the  plaintiff  has 
received  a  quitclaim  deed  of  conveyance 
from  said  Walter  C.  Harris,  and  is  now  the 
absolute  owner  of  said  property  in  fee  sim- 
ple; while  the  defendant  contends  that,  al- 
though the  breach  did  not  take  place  until 
after  the  death  of  both  W.  A.  Harris  and 
Pattie  Young,  the  said  W.  A.  had  a  right  or 
Interest  in  said  property  which  he  could  will 
and  did  wlU  to  Pattie,  and  that  the  will  of 
W.  A.  gave  her  an  interest  which  she  could 
and  did  will  to  the  defendant,  and  that  the 
deed  from  Walter  C.  to  the  plaintiff  only  con- 
veys a  one  undivided  half  Interest  therein, 
and  that  this  defendant  is  entitled  to  tiie 


other  half  thereof.  Until  tlie  breach  of  the 
condition,  neither  said  W.  A.  Harris  nor  said 
Pattie  Young  had  any  Interest  or  estate  in 
this  property.  Tbe  absolute  estate  was  in 
the  plaintiff,  and  therefore  could  not  be  in 
any  one  else.  Xelther  W.  A.  nor  Pattie  ever 
had  an  estate,  an  interest,  nor  even  an  ex- 
pectancy in  this  property,  as  an  heir  may 
have  in  the  estate  of  his  ancestor,  as  by  rea- 
son of  natural  causes  the  ancestor  must  die, 
and  the  law  declares  his  heirs,  to  whom  bis 
estate  will  descend.  But  in  this  case  there 
was  nothing  to  limit  the  estate  of  the  plain- 
tiff, and  until  the  breach  the  grantee  bad 
the- same  rights  as  if  it  was  a  fee  simple.  2 
Chit  Bl.  •109,  »-110,  note  15;  Id.  'ISS-'IST; 
Gray,  Perp.,  supra.  And  the  grantor  having 
nothing,  he  could  convey  nothing  by  his  will, 
and  Pattie  had  nothing  to  convey  by  her 
will.  Suppose  that  A.  is  the  next  of  kin  and 
heir  at  law  of  B.,  and  A.  should  die.  His 
children  would  be  the  next  of  kin  and  heirs 
at  law  of  B.  A.  dies  in  the  lifetime  of  B., 
leaving  a  last  will  and  testament  In  which 
he  willed  to  C.  (Item  10)  as  follows:  "It  is 
my  will  and  desire  that  all  the  rest  and  res- 
idue of  my  property,  real,  personal,  and  mix- 
ed, of  which  I  may  die  seised  and  possessed, 
shall  be  sold  and  collected  by  my  executor 
hereinafter  named,"— and  named  Y.  as  his 
executor.  After  the  death  of  A.,  B.  dies  in- 
testate. Would  It  be  contended  that  the  es- 
tate coming  to  A.'s  children  from  B.'s  estate 
passed  to  C.  by  A.'s  will?  It  most  certainly 
would  not,  for  the  reason  that  A.  had  no  In- 
terest in  B.'s  estate  at  the  time  of  his  death. 
And  for  the  same  reason  the  will  of  W.  A. 
Harris  passed,  no  titie,  estate,  or  int««8t  to 
Pattie  in  the  property  In  controversy,  be- 
cause he  had  no  Interest  In  it  to  convey,  and 
Pattle's  will  passed  nothing  to  the  defend- 
ant 

It  seems  that  it  Is  hardly  denied  by  the 
defendant  but  what  at  the  common  law  the 
estate  hi  the  land  in  controversy  would  have 
reverted  to  the  heir  at  law,  Walter  C.  Harris, 
upon  condition  broken.  But  he  contends 
that  this  Is  changed  by  the  act  of  1844  (C!ode, 
i  2141),  which  makes  the  will  speak  from  the 
death  of  the  testator,  and  by  the  provisions 
of  section  2140  of  the  Code.  Other  clauses 
are  relied  upon  by  the  defendant  to  sustain 
his  contention,  but  the  following  paragraph 
seems  to  be  most  nearly  in  point  and  con- 
trols the  others,  if  any  of  them  bear  upon 
the  question,  and  that  Is  as  follows:  "And 
also  to  all  rights  of  entry  for  conditions 
broken,  and  other  rights  of  entry;  and  also 
to  such  of  the  same  estate.  Interest  and 
rights  respectively,  and  other  real  and  per- 
sonal estate  as  the  testator  may  be  entitied 
to  at  the  time  of  his  death."  This  evldentiy 
means  rights  of  entry  for  conditions  broken 
in  the  lifetime  of  the  testator,  and  whwe  he 
had  the  right  of  entry  while  living.  This 
seems  to  us  manlfestiy  the  proper  construc- 
tion of  this  statute,— such  rights  as  he  has 
"at  the  time  of  his  death."    And  besides  this 
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Iwlng  manifestly  the  proper  constractlon  of 
the  statute,  It  puts  the  statute  in  harmony 
with  the  plainest  principles  of  law  ^vem- 
Ing  the  rights  of  property,  as  it  cannot  be 
supposed  that  the  legislature  intended  to  au- 
thorize  a  testator  to  will  what  he  did  not 
hare. 

Our  opinion,  then,  is  that  at  the  death  of 
W.  A.  Harris  he  had  no  interest  in  the  prop- 
atj  In  controversy,  and  no  interest  therein 
passed  to  Pattie  Young  by  his  will.  And  of 
course,  if  W.  A.  Harris  had  no  interest,  none 
passed  to  her  under  the  will  of  W.  A.  Harris, 
nor  could  she  Inherit  what  her  father  did  not 
have;  and  she  had  nothing  to  will  to  the 
defendant  Toung,  and  he  has  no  Interest  in 
the  same.  Our  opinion,  further,  is  that  upon 
the  breach  of  the  condition  hi  1900  the  right 
of  entry  and  the  estate  in  the  land  in  con- 
troTersy  reverted  to  Walter  C.  Harris,  the 
only  heir  at  law  of  the  grantee,  W.  A.  Har- 
ris, at  the  time  of  the  breach,  and  that,  as 
plaintiff  has  acquired  the  title  of  W.  O.  Har- 
ris in  and  to  said  land,  it  is  the  absolute 
owner  thereof  in  fee  simple. 

The  judgment  below  is  affirmed. 

MONTGOMBRY,  J^  did  not  sit  on  the  hear^ 
Ing  of  this  appeal. 

DOUGLAS,  J.  (concurring  only  In  the  re- 
sult). I  cannot  agree  with  the  opinion  of  the 
court  that  until  the  breach  of  condition  "the 
absolute  estate  was  In  the  plalntifT,  and 
therefore  could  not  be  in  any  one  else."  The 
deed  of  W.  A.  Harris  to  the  plaintiff  convey- 
ed a  determinable  fee,  having  the  incidents 
of  a  fee  simple,  except  that  of  alienation,  but 
liable  to  be  entirely  defeated.  By  its  very 
terms  it  could  never  be  enlarged  into  a  fee 
simple  absolute,  except,  of  course,  by  the 
release  of  the  grantor  or  bis  heirs.  It  con- 
tained no  Inherent  power  of  enlargement 
It  is  tme,  such  an  estate  is  sometimes  called 
a  fee  simple  limited  or  conditional,  which 
always  seemed  to  me  a  misnomer;  but  it  can 
never  be  an  absolute  fee.  If  it  were,  nothing 
would  remain  in  the  grantor,  and  hence  no 
one  could  take  advantage  of  the  possible  de- 
feasance. There  must  remain  in  the  grantor 
at  least  a  possibility  of  reverter,  which,  while 
not  an  estate,  is  in  itself  a  right,  coupled 
with  the  contingent  right  of  entry.  This 
right  may  be  in  abeyance,  but  if  it  exists 
at  all,  actually  or  potentially,  it  must  exist 
In  the  grantor.  It  seems  to  me  that  the  pos- 
sibility of  reverter  is  also  an  Interest  in  the 
land,  and  thereby,  by  a  double  title,  comes 
within  the. provisions  of  section  2140  of  the 
Code.  The  word  has  been  thus  defined:  "In- 
terest  means  concern;  also,  advantage;  good; 
share;  portion;  part;  participation;  any  right 
in  the  nature  of  property,  but  less  than  title. 
Its  chief  use  seems  to  designate  some  right 
attaching  to  property  which  either  cannot 
or  need  not  be  defined  with  precision."  16 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1102.  <>>ke 
saya:  "Interest,  ex  vi  termini,  in  legal  under- 


standing, extendeth  to  estates,  rights,  and  tl;; 
ties  that  a  man  hath  of.  In,  to,  or  out  of 
lands;  for  he  is  truly  said  to  have  an  interest 
in  them."  Oo.  Lltt.  345a.  Interests  may  be 
vested,  executory,  or  contingent.  In  Young 
V.  Toung,  89  Va.  676,  17  S.  E.  470,  23  L.  R. 
A  642,  it  was  held  that  a  contingent  remain- 
der was  an  interest  or  claim  to  real  estate, 
and  might  be  disposed  of  by  deed  or  will  un- 
der a  statute  using  those  terms.  In  fact,  the 
word  seems  to  be  one  of  extreme  elasticity, 
which  may  be  used  to  Include  nearly  every- 
thing legally  connecting  the  claimant  with 
the  subject-matter.  Section  2140  of  the  Oode 
provides  that:  "Any  testator  •  •  •  may 
dispose  of  all  real  and  personal  estate,  which 
he  shall  be  entitled  to  at  the  time  of  his 
death;  •  •  •  and  the  power  hereby  given 
shall  extend  to  all  contingent,  executory  or 
other  future  Interest  in  any  real  or  personal 
estate,  whether  the  testator  may  or  may  not 
be  the  person  or  one  of  the  persons,  in  whom 
the  same  may  become  vested,  or  whether  he 
may  be  entitled  thereto  under  the  Instrument 
by  which  the  same  was  created,  or  under  any 
disposition  thereof  by  deed  or  will;  and  also 
to  all  rights  of  entry  for  condition  broken, 
and  other  rights  of  entry,"  etc.  It  would  be 
difficult  for  one  to  make  the  language  of  the 
statute  any  broader;  and  I  cannot  doubt  that 
it  includes,  and  was  Intended  to  Include,  all 
contingent,  executory,  or  other  future  Inter- 
ests, as  well  as  all  rights  of  entry,  whether 
vested  or  contingent.  The  possibility  of  re- 
verter Is  a  contingent  interest,  which  be- 
comes vested  upon  condition  broken.  Upon 
entry  the  grantor  or  his  heir  Is  remitted  to 
his  former  estate,  and  the  reversion,  of 
course,  becomes  merged  Into  the  fee.  I  see 
no  reason  of  public  policy  why  the  statute 
should  exclude  a  possibility  of  reverter,  with 
Its  contingent  right  of  entry,  from  the  power 
of  testamentary  disposition,  but  a  very 
strong  reason  why  It  should  be  Included.  Tu 
England,  the  home  of  the  common  law,  the 
rule  of  primogeniture  made  the  entry  of  the 
heir  a  very  simple  matter,  as  there  was  prac- 
tically but  one  heir;  but  here  It  is  different 
Determinable  fees  may  last  for  a  very  long 
time,  and  the  grantor  may  have  a  large  num- 
ber of  descendants  scattered  over  the  coun- 
try. Must  they  all  enter  upon  condition 
broken,  or  can  one  enter  for  all  and  hold  as 
tenant  in  common?  These  are  questions  dif- 
ficult of  solution  and  inconvenient  of  appli- 
cation, which  may  be  avoided  by  testamen- 
tary disposition.  I  am  therefore  forced  to 
the  conclusion  that  the  possibility  of  reverter 
could  have  been  devised  by  either  the  grantor 
or  his  daughter,  Pattie,  but  whether  it  can 
be  brought  within  the  terms  of  the  will  of 
the  latter  is  .a  different  question.  I  am  not 
prepared  to  say  that  a  person  "may  die  seis- 
ed and  possessed"  of  a  possibility  of  reverter. 
If  it  did  not  pass  by  Pattie's  will,  it  went  to 
Walter,  as  Pattie's  heir,  and  was  by  his  deed 
conveyed  to  the  plaintiff.  I  am  thus  brought 
to  the  conclusion  of  the  court 
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SAMPLE  T.  CONSOUDATDD  lilUHT  &  RX. 
CO. 

(Supreme  Conrt  of  Appeals  of  West  VirKinia.- 
Jan.  f,  1802.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  40  S.  E.  SOT. 

McWHO&TER,  J.  Plaintiff  in  error  In  its 
petition  for  rehearing  Insists  that  by  the  de- 
cision of  this  case  a  too  rigorous  rule  is  laid 
down  with  reference  to  the  duties  of  a  mo- 
torman  on  an  electric  car,  which  mle  is  based 
upon  defendant's  instractlon  set  out  in  bill 
of  exception  No.  8  as  modified  by  the  conrt 
by  the  words  added  to  the  Instruction  as  td- 
lows:  "Unless  the  jury  further  find  that  the 
motorman,  Charles  Wade,  was  not  exercis- 
ing any  care  In  looking  out  for  persons  upon 
or  near  the  defendant's  track;  and  if  the 
said  motorman  had  been  In  the  exercise  of 
such  care  he  could  have  discovered  the  child 
and  stopped  the  car  in  time  to  prevent  the 
accident."  The  comments  made  upon  said 
Instruction  and  the  words  added  thereto  by 
the  court  are  here  referred  to  as  they  ap- 
pear in  the  decision.  Plaintiff  in  error  based 
his  criticism  on  said  holding  upon  the  tes- 
timony of  Mr.  Osgood,  who  says  that  he  saw 
the  child  when  "It  was  standing  in  the  street 
at>out  four  feet  from  the  curb,  almost  oppo- 
site Mr.  Lyon's  gate";  that  It  was  standing 
facing  towards  the  car  track;  that  it  was 
still  standing  there  when  the  car  obstmcted 
his  view,  he  being  on  the  opposite  side  of 
the  street  Petitioner  says:  "This  is  the 
only  witness  that  saw  the  child  before  it  was 
seen  running  towards  the  track.  The  child 
did  not  moTe  nor  show  any  indication  of 
moving  while  It  was  in  Osgood's  sight,  and 
did  not  move  until  the  car  had  passed  be- 
tween the  witness  and  the  child,  and  ob- 
scured it  from  his  vision.  This  witness  was 
135  feet  east  of  the  point  where  the  child 
was  struck,  on  the  opposite  side  of  the  street, 
walking  in  the  street  4  feet  from  the  cnrb. 
It  follows  as  a  mathematical  certainty  that 
while  the  child  was  yet  standing  still  the 
car  would  have  to  ran  half  the  distance  be- 
tween them  before  it  cut  off  Osgood's  sight 
of  the  child.  Half  of  this  distance  would  be 
67%  feet  So  we  have  positive  and  uncon- 
troverted  evidence  Introduced  by  the  plain- 
tiff that  the  child  was  standing  perfectly 
still,  giving  out  no  Indication  or  intention  of 
moving  one  way  or  the  other  at  the  time 
when  the  car  was  rimnlng  at  full  speed  only 
67%  feet  away  from  the  point  of  collision." 
He  also  quotes  the  evidence  of  Mrs.  Caverlee 
where  she  says,  "To  the  best  of  my  knowl- 
edge it  [the  child]  was  not  more  than  mid- 
way betwerai  the  curbstone  and  the  street  car 
track"  when  she  discovered  It,  and  that  the 
car  was  slowing  when  she  saw  it  and  the 
child  was  running  diagonally  to  the  track  In 
the  same  direction  as  the  car  was  going.  In 
reply  to  petitioner  saying  that  Osgood  was 
the  only  witness  who  saw  the  child  before  it 


was  seen  running  toward  the  track,  Clyde 
Tanner,  a  witness  for  petitioner,  says  be 
was  riding  on  his  wheel  about  30  feet  be- 
hind the  car;  that  when  he  first  saw  tbe 
child  It  was  coming  off  the  sidewalk  and 
running  toward  the  car;  that  he  did  not  see 
It  stop  in  the  street;  that  he  was  on  the 
same  side  of  the  track  that  the  child  was 
on,  and  it  was  where  be  could  see  it  all 
the  time.  Wade,  the  motorman,  says  wbeu 
he  first  saw  the  child  It  was  about  midway 
trom  the  curbstone  to  the  track  running  to- 
ward the  track  at  a  kind  of  an  angle  with 
the  way  the  car  was  going.  So  that  IC  It 
was  true  that  the  child  was  standing  in  tbe 
street  4  feet  from  the  curb  It  had  run  10  to 
12  feet  toward  the  track  from  where  it 
was  standing  In  plain  view  ot  the  motm-man 
before  he  saw  it;  so  that  It  Is  beyond  qne.s- 
tlon  that  if  the  motorman  had  seen  the  cbild 
when  It  was  his  plain  duty  to  see  it  he  had 
ample  time  to  have  stopped  the  car  before 
the  collision.  Petitioner  says,  "This  car  was 
running  about  8  feet  per  second,  and  if  tbe 
car  was  stopped  within  65  w  70  feet  from 
the  time  that  the  child  was  last  seen  stand- 
ing still,  as  all  the  evidence  shows  that  it 
was,  then  the  car  was  stopped  within  less 
than  10  seconds  after  the  child  was  last 
seen  standing  still."  This  statement  car- 
ries with  It  its  own  refutation.  If  true,  tbe 
child,  only  2  years  and  3  months  of  age,  ran 
27  feet  while  the  car  ran  65  or  70  feet— 
an  Impossibility.  Petitioner  cites  several  au- 
thorities to  show  what  a  motorman's  duties 
are  in  relation  to  children  near  the  curb- 
stone, as  for  Instance,  "He  is  not  bound  to 
bring  his  car  to  a  full  stop  merely  because 
he  sees  a  child  5  or  6  years  old  on  the  side- 
walk, to  guard  against  possible  accident;" 
and,  "Where  a  child  is  crossing  the  track  of 
an  electric  railway,  tbe  motorman  of  a  car 
which  is  running  at  a  reasonable  speed  is 
not  bound  to  take  Into  consideration  the 
possibility  of  the  chUd  falling;"  and,  fur- 
ther, "Where  a  child  was  playing  In  the  gut- 
ter, and  gave  no  indication  of  an  intention  to 
cross  tbe  track  until  the  car  was  within 
about  10  feet  of  tbe  place  where  It  attempted 
to  cross,  it  was  held  that  the  motorman  was 
not  chargeable  with  negligence  for  failure  to 
slacken  the  speed  of  the  car;"  and  again, 
"An  electric  street  railroad  company  is  not 
liable  for  injuries  caused  to  children  where 
they  suddenly  and  unexpectedly  come  upon 
the  track  so  Immediately  in  front  of  an  ap- 
proaching car  that  it  Is  impossible  to  stop 
the  car  in  time  to  prevent  striking  them." 
Stabenau  y.  Railroad  Co.,  IBS  N..  T.  511,  50 
N.  E.  277,  63  Am.  St  Rep.  098;  Murray  v. 
RaUway  Co.,  61  N.  J.  Law,  801,  39  Atl.  &48; 
Railway  Co.  v.  Cooney,  87  Md.  261,  39  Atl. 
859;  Flelschman  v.  Railroad  Co.,  174  Pa. 
510,  34  Atl.  119;  Joyce,  Electric  Law,  {  5SS. 
No  (me  questions  the  corrGctiiess  of  these 
principles,  but  I  am  unable  to  see  how  they 
are  "directly  In  point"  as  claimed  by  tht 
petitioner.     Petitioner  says:     "Objects  tnat 
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are  statloziary  do  not  catcb  the  eye  like  those 
that  are  moThig,  and  -when  this  child  was 
standing  stlU  out  hj  the  curbstone,  where 
Osgood  saw  It,  It  was  doing  nothing,  making 
no  motions  to  attract  his  attention,  bnt  the 
Instant  it  moved  la  the  direction  of  the  track 
It  canght  his  eye,  and  he  mast  hare  seen 
Its  first  motion,  tor  it  would  have  been  Im- 
possible for  him  to  have  been  doing  what 
was  necessary  to  check  the  speed  of  the  car 
while  the  child  was  going  11  feet,  bad  he 
not  commenced  Instantly  on  the  child  taking 
the  first  step  toward  the  car."  This  state- 
ment is  directly  In  the  face  of  the  evidence 
of  the  motorman  himself,  who  says  when  ho 
first  saw  it  It  was  abont  midway  from  the 
curbstone  to  the  track,  and  was  running  to- 
ward the  track.  There  is  nothing  contained 
in  the  petition  for  rehearing  that  would  in- 
dicate that  any  new  light  beneficial  to  the 
cause  of  the  petitioner  could  be  thrown  up- 
on the  case  If  the  prayer  of  the  petition 
should  be  granted.  The  rehearing  is  there- 
fore refused. 


PT71-GHUM  ▼.  J,  P.  WILLIAMS  CO. 
(Supreme  Ciourt  of  Georgia.    Feb.  5,  1902.) 

CHATTEL  MORTQAOE— PORECLOSURB-SALB  — 
VALIDITY. 
Where  personal  property  has  been  duly 
advertised  for  sale  by  a  mortgagee  in  accord- 
euce  with  the  terms  of  a  power  of  sale  con- 
tained in  his  mortgage,  and,  subsequently  to 
such  advertisement,  but  prior  to  the  sale,  an 
execution  held  by  a  third  party  against  the 
mortgagor  is  levied  upon  the  mortgaged  prop- 
erty, and  the  same  is  seized  in  pursuance  of 
such  levy,  and  while  so  held  is  sold  by  the 
mortgagee  under  his  power  of  sale,  held,  that  a 
sale  of  such  property  by  the  mortgagee  under 
the  power,  while  the  same  was  iu  the  custody 
of  the  sheriff  by  virtue  of  such  levy,  Is  void, 
and  ineffectual  to  pass  title  to  the  purchaser, 

(Syllabus  by  the  Court) 

Brror  from  superior  court  Pulaski  county; 
D.  M.  Roberts,  Judge. 

Action  by  A.  B.  Fnlghnm,  administrator, 
against  G.  R.  Allison.  Judgment  for  plain- 
tiff. On  levy  of  execution  J.  P.  Williams 
Company  filed  a  claim.  Judgment  for  claim- 
ant   Plaintiff  brings  error.    Reversed. 

J.  H.  Martin,  Jordan  &  Watson,  and  W. 
L.  Grice  &  Sons,  for  plaintiff  in  error.  Eld- 
ridge  Cutts,  for  defendant  in  error. 

LITTLE,  J.  Certain  personal  property,  to 
^it,  a  horse,  10  mules,  wagons,  harness, 
etc.,  was,  on  December  8,  1000,  levied  on 
by  the  sheriff  of  Pulaski  county,  as  the  prop- 
erty of  G.  R.  Allison,  to  satisfy  an  execu- 
tion in  favor  of  Fulghum,  administrator. 
J.  P.  Williams  Company  filed  a  claim  to  the 
property,  and,  issue  having  been  joined,  evi- 
dence to  the  following  effect  was  Introduced: 
On  the  30th  of  November,  1807,  J.  R.  Allison 
&  Co.,  J.  R.  Allison,  and  H.  B.  Moore  ex- 
ecuted a  mortgage  on  the  property  levied 
on,  in  favor  of  J.  P.  Williams  Company,  to 
secure  a  number  of  promissory  notes  given 


by  the  mortgagors  to  the  mortgagee.  This 
mortgage  contained  a  power  giving  to  the 
mortgagee  the  right  in  case  of  default  In  the 
payments  of  any  of  the  notes  named  In  the 
mortgage,  to  sell  the  property  described,  at 
the  court  house  door  in  Hawklnsvilie,  after 
poating  a  notice  of  sale  for  10  days  at  the 
court  house  door.  The  mortgage  also  recit- 
ed that  the  mortgagee  should  be  allowed 
to  bid  at  the  sale,  and  to  purchase  any  or 
all  of  the  property.  If  the  same  should  be 
sold.  The  proceeds  were  directed  to  be  ap- 
plied to  the  indebtedness  of  Allison  &  Co., 
and  the  surplus,  if  any,  to  be  turned  over  to 
them.  It  was  also  stipulated  that  the  sale 
of  the  property,  imder  the  power  in  the  mort- 
gage, might  take  place  and  be  legal  with- 
out carrying  the  property  to  the  place  of 
sale.  It  was  shown  that  there  was  a  default 
In  the  payment  of  the  notes,  and  on  Novem- 
ber 27,  1900,  the  mortgagee,  through  his  at- 
torney, posted  a  notice  of  sale,  to  take  place 
Decemb»  8,  1900,  in  accordance  with  the 
terms  of  the  mortgage,  and  the  property  was 
on  that  day  sold  In  pursuance  to  that  no- 
tice, and  purchased  by  the  claimant  It  fur- 
ther appears  that  prior  to  this  sale  the  sher- 
iff of  Pulaski  county  levied  the  fi.  fa.  of  the 
plahitlff  In  error  upon  this  property  and 
took  the  same  into  his  possession,  the  levy 
having  been  made  on  the  morning  of  the  day 
that  the  sale  was  made  by  the  mortgagee, 
and  before  such  sale.  Several  months  prior 
to  the  sale,  still  another  execution  had  been 
levied  on  the  same  property,  which  was  ar- 
rested by  an  affidavit  of  illegality,  which  was 
pending  at  the  time  the  sale  was  made.  It 
was  further  shown  in  behalf  of  plaintiff  in 
fi.  fa.  that  the  property  was  In  possession 
of  one  of  the  defendants  after  the  Judgment 
on  which  his  execution  Issued  had  been  ob- 
tained. The  sale  by  the  mortgagee  was  reg- 
ular in  all  respects  and  In  accordance  with 
the  power  contained  in  the  mortgage.  Un- 
der this  evidence  the  court  directed  a  verdict 
finding  the  property  not  subject  which  was 
accordingly  returned  by  the  Jury.  Plaintiff 
in  fi.  fa.  moved  for  a  new  trial,  which  was 
overruled,  and  he  excepted.  It  was  claimed 
in  the  motion  for  a  new  trial  that  the  court 
erred  in  directing  a  verdict  for  claimant, 
and  that  the  verdict  so  rendered  was  con- 
trary to  the  evidence.  An  exception  was  also 
taken  to  the  exclusion  of  certain  evidence, 
which,  under  the  view  we  take  of  the  law 
governing  the  case,  it  is  not  necessary  to  con- 
sider. 

The  claimant  rested  his  title  to  the  prop- 
erty on  his  purchase  at  the  sale  under  the 
power  contained  in  the  mortgage;  and  the 
naked  question  Is  presented,  whether,  under 
such  a  sale  and  purchase,  the  claimant  de- 
rived a  valid  title  to  the  property.  We  think 
not  While  freely  admitting  that,  under  the 
proper  exercise  of  a  power  of  sale  given 
in  a  mortgage,  the  title  of  the  mortgagor  Is 
devested,  and  passes  Into  the  purchaser,  there 
Is  one  reason  why  the  sale  In  the  present 
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Instance  did  not  have  thla  effect  under  the 
clrcamatances  which  are  shown  to  have  ex- 
isted at  the  time  It  took  place.  The  effect 
of  the  mortgage  was  simply  to  create  a  Hen 
on  the  property  mentioned  therein.  In  favor 
of  the  claimants,  to  secure  the  payment 
of  their  debt  It  conveyed  no  title.  Under 
an  ordinary  mortgage,  a  valid  sale  of  the 
mortgaged  property  could  only  have  been 
had  by  a  foreclosure  In  the  methods  pointed 
out  by  law,  and  a  sale  under  the  levy  of 
the  execution  Issued  thereon.  The  power 
given  by  the  mortgagor  to  the  mortgagee 
to  sell  the  property  mortgaged.  In  case  of 
default  by  the  latter,  la  but  a  substitution 
by  agreement  of  such  method  In  Hen  of  the 
ordinary  sale  under  foreclosure  (Banking 
Co.  V.  Haas,  100  Ga.  Ul,  27  S.  E.  960,  (82 
Am.  St.  Rep.  817),  and  we  cannot  Imagine 
how  a  sale  had  under  a  power  given  In  the 
mortgage  Is  entitled  to  any  more  considera- 
tion, or  has  attached  to  It  Incidents  of  a 
higher  dignity,  than  those  which  attach  to 
a  sale  under  foreclosure.  As  to  the  relative 
rights  of  third  persons,  we  think  they  stand 
on  the  same  footing.  The  evidence  does  not 
show  that  at  the  time  the  sale  under  the 
power  took  place  the  property  had  been  de- 
livered to  the  mortgagee.  On  the  contrary, 
it  shows  that  at  the  time  of  such  sale  the 
mortgagee  was  not  In  possession  of  the  prt^ 
erty,  but  that  the  same  was  in  the  possession 
of  the  sheriff,  who  seized  it  under  the  levy 
made  under  plaintiff's  execution.  This  court 
has  more  than  once  ruled  that  It  was  neces- 
sary for  the  full  execution  of  the  power 
of  sale  contained  In  a  mortgage  that  the 
mortgaged  (i>er8onal)  property  should  be  In 
the  possession  of  the  mortgagee,  so  that  he 
may  fully  effectuate  the  purposes  of  the  sale 
by  deUverlng  possession  to  the  purchaser. 
Here  the  property  at  the  time  of  the  attempt- 
ed sale  was  In  the  possession  of  an  officer 
of  the  court,  who  had  seized  It  to  satisfy 
by  execution  sale  a  valid  Judgment  having 
a  Hen  thereon.  It  was  therefore  in  cnstodia 
legls,  and,  under  the  rule  which  obtains  In 
such  cases,  the  possession  of  the  property  by 
the  sheriff  who  levied  on  It  could  not  be  dis- 
turbed by  the  levy  of  another  process;  and, 
had  the  mortgagee  In  this  case  foreclosed 
his  mortgage  and  placed  It  In  the  hands 
of  the  sheriff,  possession  of  the  property 
would  have  remained  In  that  officer  by  virtue 
of  the  first  levy.  Mr.  Freeman,  In  the  sec- 
ond volume  of  his  work  on  Executions  (sec- 
tion 268),  In  treating  of  the  effect  of  a  levy 
upon  property,  says,  on  authority:  "The 
Hen  of  tin  execution  gives  the  officer  intrust- 
ed with  Its  service  no  general  or  special 
property  In  the  defendant's  goods.  •  •  • 
But  the  moment  that  a  levy  Is  made  the 
rights  and  remedies  of  the  officer  are  ma- 
terially changed;  or,  more  accurately  speak- 
ing, he,  from  that  moment,  Is  vested  with 
rights  and  entitled  to  remedies  to  which  he 
could  before  urge  no  valid  claim.  •  •  • 
The  officer  Is  entitled  to  retain  such  posses- 


sion and  control  of  the  property  as  may  be 
necessary  to  make  it  productive  under  the 
writ  The  law,  therefore,  concedes  to  bim 
as  to  a  bailee  a  special  property  In  the  goods 
In  his  custody.  *  •  *  As  against  stran- 
gers to  the  title,  the  special  property  contin- 
ues until  the  officer  can  redeHver  the  prop- 
erty to  the  defendant"  The  same  author 
In  the  same  section  also  says  that  anotber 
consequence  of  taking  property  under  an  ex- 
ecution is  that  it  Is  put  in  custody  of  tbe 
law,  and  cannot  be  levied  upon  by  any  of- 
ficer, nor  can  it  be  replevied  from  the  officer 
In  whose  charge  it  la  by  the  defendant,  nor 
by  any  one  claiming  title  under  him  subse- 
quently to  the  levy.  For  this  proposition  ' 
he  cites  Burket  v.  Boude,  8  Dana,  213;  Rives  | 
▼.  Wilbome,  6  Ala.  4K;  Kemp.  ▼.  Porter,  7  | 
Ala.  138;  Langdon  T.  Brumby,  Id.  68;  Hart- 
weU  V.  BisseU,  17  Johns.  128;  BUby  v.  Hart-  ' 
man,  29  Mo.  App.  125.  and  other  cases.  The 
title  upon  which  the  claimant  stood  in  the 
present  case  being  derived  from  the  defend- 
ant by  virtue  of  the  sale  under  the  powo* 
given  in  the  mortgage  after  levy  of  the  ex- 
ecution by  the  sheriff,  if  the  proposition  laid 
down  by  Mr.  Freeman  be  true,  the  claimant 
relying  on  such  title  could  not  have  recov- 
ered the  property  levied  on  from  the  sheriff. 
It  has  frequently  been  ruled  that  money  or 
property  In  the  hands  of  an  officer  who  has 
coUected  It  under  legal  process  is  not  the  sul>- 
Ject  of  attachment  or  of  a  levy,  because  it  is 
In  custodla  legls.  Hardy  v.  Tilton,  68  Me.  193, 
28  Am.  Rep.  84;  Turner  v.  Fendall,  1  Cranch. 
117,  2  li.  Ed.  63.  In  WlswaU  v.  8ampB<m, 
14  How.  62,  14  L.  Ed.  322,  It  was  ruled  that 
money  In  the  hands  of  a  receive',  being  in. 
custodla  legls,  is  exempt  from  execution  or 
attachment  Also,  see  Field  v.  Jones,  11  Ga. 
413.  The  rule  also  embraces  money  in  hands 
of  certain  trustees  when  appointed  by  the 
court:  Bentley  v.  Shrleve,  4  Md.  Ch.  412; 
and  assignees  In  bankruptcy:  Jones  v.  Gor- 
ham,  2  Mass.  875;  and  sheriffs:  Wilder  v. 
Bailey,  3  Mass.  288.  It  was  ruled  In  Hack- 
ley's  Ex'rs  V.  Swigert  6  R  Mon.  86,  41  Am. 
Dec.  256,  that  property  in  the  custody  of  the 
law  cannot  be  levied  on,  seized,  or  sold  under 
execution.  In  Wiswall  v.  Sampson,  supra. 
Mr.  Justice  Nelson,  In  deUvering  the  opinion 
of  the  court  said  (on  page  68,  14  How.,  14 
L.  Ed.  322)  "that  while  the  estate  In  the 
custody  of  the  court  as  a  fund  to  abide 
the  result  of  a  suit  pending,  no  sale  of  the 
property  can  take  place,  either  on  execution 
or  otherwise,  without  leave  of  the  court  for 
that  purpose."  In  the  case  of  OoveU  v.  Hey- 
man.  111  U.  S.  176,  4  Sup.  Ct  35,5.  28  U 
Ed.  390,  It  was  ruled  that  "The  principle 
that  whenever  property  has  been  seized  by 
an  officer  of  the  court  by  virtue  of  its  pro- 
cess, the  property  is  to  be  considered  as  in 
the  custody  of  the  court  and  under  its  con- 
trol for  the  time  being,  applies  both  to  a  tak- 
ing under  a  writ  of  attachment  on  mesne 
process  and  to  a  taking  under  a  writ  of  ex- 
ecution."    Mr.  Justice  Matthews  who  ddlv- 
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ered  the  opinion  of  the  court  in  that  case, 
said  "that  when  property  is  taken  and  held 
under  process,  mesne  or  flnal,  ot  a  court  of 
the  United  States,  it  Is  In  the  custody  of  the 
law,  and  within  the  ezclusive  Jurisdiction  of 
the  coturt  from  which  the  process  has  issued, 
for  the  purpose  of  the  writ;  that  the  pos- 
session of  the  officer  cannot  be  disturbed  by 
process  from  any  state  coort,  because  to  dis- 
turb that  possession  would  be  to  invade  the 
Jurisdiction  of  the  court  by  whose  command 
It  Is  held,  and  to  violate  the  law  which  that 
jurisdiction  Is  appointed  to  administer;  that 
any  person  not  a  party  to  the  suit  or  Judg- 
ment, whose  property  has  been  wrongfully, 
bat  under  color  of  process,  taken  and  with- 
held, may  prosecute,  by  ancillary  proceed- 
ings, in  the  court  whence  the  process  issued, 
his  remedy  for  restitution  of  the  property 
or  its  proceeds,  while  remaining  in  the  con- 
trol of  that  court;  but  that  all  other  rem- 
edies to  which  he  may  be  entitled,  against 
officers  or  parties,  not  Involving  the  with- 
drawal of  the  property  or  its  proceeds  from 
the  custody  of  the  officer  and  the  Jurisdiction 
of  the  court,  he  may  pursue  in  any  tribunal, 
state  or  federal,  having  Jurlsdlctl(»)i  over  the 
parties  and  the  subject-matter."  See  also 
Conner  v.  Long,  104  U.  S.  228,  26  L.  Ed.  723. 
The  principle  which  we  rule  as  being  ap- 
plicable to  the  facts  of  this  case  under  the 
above  authorities  is  that,  when  the  sheriff 
of  Pulaski  county  in  obedience  to  the  process 
seized  the  property  in  question,  no  valid  sale 
thereof  could  afterwards,  while  the  property 
was  in  the  possession  of  the  court  under 
such  seizure,  be  made,  under  execution  or 
otherwise,  unless  by  leave  or  order  of  the 
court  And  Inasmuch  as  the  sale  under 
which  the  claimant  derived  his  title  In  this 
case  was  made  after  seizure,  and  while  the 
property  was  in  the  possession  of  the  court 
by  its  officer,  the  purchaser  took  no  title. 
It  is  not,  of  course,  to  be  understood  that  the 
mortgagee,  If  he  had  a  ^Hrlor  or  superior 
Hen  to  that  of  the  Judgment  on  which  the 
execution  issued,  has  not  the  right  to  enforce 
bis  lien,  either  against  the  property  itself 
ojr  the  proceeds  of  the  same  under  execution, 
and  In  the  manner  pointed  out  by  our  stat- 
ute. The  fact  that  the  mortgage  contained 
a  power  of  sale  does  not  render  the  exercise 
of  that  power  the  only  method  of  enforcing 
the  lien.  McGuire  v.  Barker,  61  Ga.  339. 
Therefore  no  substantial  right  of  the  mort- 
gagee is  denied  by  the  ruling  which  Is  made. 
When  a  court  having  Jurisdiction  has  by 
proper  process  taken  property  Into  Its  cus- 
tody for  the  purpose  of  satisfying  a  Judg- 
ment against  the  defendant  in  fl.  fa.,  while 
any  person  having  a  lien  on  such  property 
or  interested  in  the  proceeds  thereof  may 
rightfully  come  into  the  court  having  posses- 
sion of  the  property  and  assert  his  rights, 
yet  he  cannot  disturb  that  possession,  nor  as- 
sert as  to  such  property  a  title  which  he 
has  acquired  subsequent  to  the  seizure.  We 
are  not  now  dealing  with  the  lien  which  the 


claimant  had  to  the  property  by  virtue  of  his 
mortgage,  but  only  with  the  title  which  he 
insists  be  has  by  virtue  ot  the  sale  made  by 
the  mortgagee  after  the  levy.  We  think  be 
took  nothhig  by  that  sale,  and  that  the  trial 
Judge  erred  in  directing  a  verdict  in  his  favor. 
Judgment  reversed.  All  th«  Justices  con- 
curring. 


MERCHANTS'  NAT.  BANK  OP  HOME  et 

al.  V.  FODCHfi  et  al. 

(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

NEW  TRIAI/— REVIEW— NONSUIT. 

The  first  grant  of  a  new  trial  will  not  be 
disturbed  by  this  court  unless  the  verdict  was 
demanded  by  the  law  and  the  evidence.  This 
rule  applies  notwithstanding  the  fact  that  the 
judge  bad  previously  granted  a  nonsuit  and 
that  ntling  bad  been  reversed  by  this  court 
and  the  case  reinstated. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  between  the  Merchants'  National 
Bank  of  Rome  and  others  and  Fouch6  & 
Fouch6  and  others.  From  an  order  granting 
a  new  trial,  the  bank  and  others  bring  error. 
Affirmed. 

Nat  Harris,  Dean  &  Dean,  and  Neel  & 
Neel,  for  plaintiff  in  error.  Fouchfi  & 
Foncbe,  W.  8.  McHenry,  C.  A.  Thomwell, 
R.  A.  Denny,  Bowell  &  Rowell,  and  King  & 
Spalding,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


ROBERTS  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  3,  1902.) 

LARCENY— CIRCUMSTANTIAL  EVIDENCE. 
The  evidence  was  entirely  circumstantial, 
failed  to  sufficiently  show  that  the  cottou 
found  in  the  possession  of  the  accused  was 
that  alleged  to  have  been  stolen,  was  not  in- 
consistent with  the  innocence  of  the  accused, 
and  was  insufficient  to  exclude  every  reasona- 
ble hypothesis  other  than  tiiat  of  his  guilt. 
The  verdict  was  therefore  contrary  to  law,  and 
the  judge  erred  iu  refusing  to  set  it  aside. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Pike  county; 
B.  J.  Reagan,  Judge. 

J.  J.  Roberts  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

R.  T.  Daniel  and  A.  B.  Pope,  for  plaintiff 
in  error.  O.  H.  B.  Bloodwortb,  Sol.  Gen., 
for  the  State. 

PER  CURIAM.    Judgment  reversed. 


ORB  V.  STATE. 

SOLOMON  V.  SAME. 

(Supreme  Court  of  Georgia.    Feb.  8,  1902.) 

MURDER— EVIDENCE— NEW   TRIAL. 

Tlie  accused  having  been  convicted  of  the 

offense  of  murder  upon   evidence    wliicb   was 
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purely  drcamstantlal  In  its  nature,  and  the 
circumstances  proren  not  being  snffldent  to 
eatabliah  their  gnilt  beyond  all  reasonable 
doubt,  the  court  erred  in  not  grantlug  each  of 
them  a  new  trial,  upon  the  ground  that  the 
▼erdicts  against  them  were  contrary  to  the 
evidence,  and  entirely  without  evidence  to  sup- 
port them. 
(SyUabus  by  the  Court.) 

Error  fn>m  8ui>erlor  court,  Twiggs  county; 
D.  M.  Roberts,  Judge. 

Jeff  Orr  and  Sol  Solomon  were  convicted 
of  murder,  and  bring  error.    Reversed. 

M.  P.  Hatcher,  W.  C.  Nottingham,  and 
W.  F.  Blue,  for  plaintiffs  in  error.  Jno.  F. 
De  Lacy,  SoL  Oen.,  Minter  Wimberly,  J.  R. 
Cooper,  J.  M.  Terrell,  Atty.  Oen.,  and  Spen- 
cer R.  Atkinson,  for  the  State. 


PER  CURIAM, 
reversed. 


Judgment  In  each  case 


LiONS  V.  WAYCROSS  AIR  LINE  RT.  CO. 
(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

ACCIDENTAL   INJURY— NONSUIT. 
Under  the  evidence  disclosed  by  the  rec- 
ord, the  injury  sustained  by  the  plaintiff  was 
clearly  the  result  of  an  accident,  and  it  was 
not  error  to  grant  a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Waycross;  J.  & 
Wllllama,  Judge. 

Action  by  Charles  Lyons  against  the  Way- 
cross  Air  Line  Railway  Company.  From  a 
judgment  of  ncmsuit,  plaintiff  brings  error. 
Affirmed. 

Spence  &  Branham  and  Leon  A.  Wilson, 
for  idaintiff  In  error.  J.  L.  Sweat,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 


ROBERTS  V.  ALBANY  &  N.  RY.  CO. 
(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

INJURY    TO    RAILROAD    EMPLOYfi-CONTRIBU- 
T(»IY    NEOLIQBNCE. 

It  appeared  from  the  evidence  of  the 
plaintiff,  who  was  an  employ^  of  the  defendant 
railway  coBipany,  that  he  was  not  free  from 
fault,  and  that  his  negligence  directiy  contrib- 
uted to  his  injury.  The  nonsuit  granted  by 
the  conrt  below  was  therefore  proper. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Dougherty 
county;  W.  N.  Spence,  Judge. 

Action  by  J.  H.  Roberts  against  the  Al- 
bany &  Northern  Railway  Company.  From 
a  judgment  of  nonsuit,  plaintiff  brings  error. 
Affirmed. 

Allen  Fort,  P.  Ellis,  and  A.  Doris,  for  plain- 
tiff in  error.  W.  P.  Clarke,  D.  H.  Pope  & 
Son,  and  F.  A.  Hooper,  for  defendant  In  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 


ARNOLD  T,  STATE. 
(Supreme  Court  of  Georgia.    Feb.  8,  1902.) 
CRIMINAL    LAW— REVIEW— INSTR0CTIONS— 
UANSLAUQHTSR. 

The  charges  complained  of,  taken  in  con- 
nection with  the  entire  charge,  were  not  errone- 
ous. No  error  appears  to  nave  been  commit- 
ted in  regard  to  the  admission  or  exclusion  of 
evidence.  The  request  to  charge,  so  far  as  le- 
gal and  pertinent,  was  covered  by  the  general 
charge.  A  verdict  finding  the  accused  gnilty 
of  voluntary  manslaughter  was  fully  warrant- 
ed by  the  evidence,  and  the  court  Iielow  did 
not  err  in  overruling  the  motion  for  a  new 
trial. 

(SyUabus  by  the  Court) 

Error  from  superior  court.  Coffee  county; 
J.  8.  Candler,  .lodge. 

Josepb  Arnold  was  convicted  of  man- 
slaughter, and  Inrings  error.    AfBrmed. 

Qulncy  &  McDonald  and  Leon  A.  Wilson, 
for  plaintiff  in  error.  John  W.  Bennett,  Sol. 
Gen.,  and  Toomer  &  Reynolds,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


FREEMAN  v.  MAYOR,  ETC.,  OF  CITY  OP 

EATONTON. 

(Supreme  Court  of  Georgia.    Feb.  8,  1902.) 

CERTIORARI— DENIAL  OF  WRIT. 

When  au  application  for  a  writ  of  certio- 
rari fails  to  show  that  the  same  is  brought  to 
review  the  decision  of  an  inferior  judicatory 
or  person  exercising  judicial  powers,  and 
there  is  nothing  therein  to  indicate  by  whom 
was  rendered  the  decision  sought  to  be  review- 
ed, a  judgment  of  the  judge  of  the  superior 
court  refusing  to  sanction  the  same  will  be 
affirmed. 
(Syllabus  by  the  Court.) 

E^rror  from  superior  court  Putnam  county: 
Jno.  C.  Halt,  Judge. 

Certiorari  by  Percy  Freeman  against  the 
mayor  and  common  council  of  the  city  of 
Eatonton.  From  a  Judgment  dismissing  the 
writ,  plaintiir  brings  error.    Affirmed. 

W.  T.  Davidson,  for  plaintiff  in  error.  W. 
P.  Jenkins,  Jr.,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


J.  P.  WILLIAMS  CO.  V.  BUNN  et  al. 
(Supreme  Ck>nrt  of  Georgia.    Feb.  6,  1902.) 

VENUE— DEMURRER. 

Sulwtantial  relief  being  prayed  against 
the  defendant  residing  in  Ware  county  as  well 
as  against  those  residing  In  Chatham  county, 
the  action  was  maintainable  in  Ware  county. 
The  petition  set  up  a  good  cause  of  action,  and 
the  demurrw  thereto  was  properly  overruled. 
(Syllabus  by  the  Ck>urt) 

Error  from  superior  court  Ware  county: 
Jos.  W.  Bennet  Judge. 

Action  by  J.  R.  &  T.  Bunn  against  the  J. 
P.  WiUlamB  Company.  Judgment  for  plain- 
tiffs.   Defendant  brings  error.    Affirmed. 
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L.  A.  Wilson  and  S.  W.  Hltcb,  tor  plain- 
tiff In  error.  Toomer  &  Beynolds,  for  de- 
fendants In  error. 

PER  CURIAM.    Judgment  affirmed. 


ABRA:MS  T.  IfAYOR,  ETC.,  OF  CttTY  OF 

WAYCROSS  •t  aL 

(Sapreme  Court  of  Georgia.    Feb.  6,  1902.) 

CONTRIBTTTORT   NBOUOBNCB-DISMISSAL. 

The  allegations  of  the  plalntUTa  petitlMi 
•howing  clearly  that  he  waa  at  fault,  and 
could  by  the  ezerdBe  of  ordinair  care  have 
ayoided  the  injury,  the  court  did  not  err  in 
dismissing  the  petition  upon  demuirer. 
(Syllabus  by  the  Court) 

lirror  from  superior  court,  Ware  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  Jerry  Abrams  against  the  may- 
or  and  council  of  the  city  of  Waycross  and 
others.  Judgment  for  defaidanta.  Plaintiff 
brings  error.    Affirmed. 

Jno.  T.  Myers  and  J.  L.  Sweat,  for  plaintiff 
In  error.  W.  E.  Kay  and  J.  C.  McDonald, 
for  defendants  In  error. 

PER  CURIAM.    Judgment  affirmed. 


SAVANNAH,  F.  &  W.  RY.  CO.  t.  TYRE. 
(Supreme  Court  of  Georgia.    Feb.  7,  1902.) 

PLEADING— DBMURRBRr-INSTRCCrnONS 
— BVIDBNCB. 

1.  The  petition  as  amended  set  forth  a  cause 
of  action,  and  the  court  did  not  err  In  oTerrul- 
ing  the  donurrer. 

2.  While  the  charge  complained  of  was  not 
adjusted  to  tbe  evidence,  the  error  was  harm- 
less to  the  defendant,  and  does  not  require  a 
rerersal  of  the  judgment.  Smith  ▼.  Wilson,  25 
S.  E.  687,  99  Ga.  277;  KicUighter  t.  LltUe, 
30  S.  K  933.  106  Oa.  600. 

8.  The  request  to  charge  waa  properly  re- 
fused; the  evidence,  while  conflicting,  was 
amply  snfllciest  to  sustain  the  verdict,  and  the 
court  did  not  err  in  refusing  to  grant  a  new 
trial.  See  Gardner  v.  Railroad  (Jo.,  25  S.  E. 
334,  97  Oa.  482,  54  Am.  St.  Rep.  435. 

(Syllabus  by  the  Ck>uTt.) 

Error  from  snperlor  court,  Wayne  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  Riley  Tyre  against  the  Savan- 
nah, Florida  &  Western  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

W.  E.  Kay  and  S.  R.  Harris,  for  plaintiff 
In  error.  J.  R.  Thomas  and  J.  L.  Sweat, 
for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


SAVANNAH,  F.  &  W.  RY.  (30.  v.  LADSON. 
(Sapreme  Court  of  Georgia.    Feb.  7,  1902.) 

TRIAI/-IN8TROOnON8-CARRIBR3— ASSAULT 
ON    PASSENaBR— BVIDBNCB. 
1.  When  a  defendant  by  his  answer  joins  is- 
»ae  with  the  plaintiff  without  demurring  to  the 


petition,  it  Is  not  erroneous  for  the  court  to  in- 
struct the  lury  that  if  the  plaintiff  proves  his 
case  as  laid  he  is  entitled  to  recover. 

2.  The  charge  in  the  present  case,  in  so  far 
as  It  dealt  wltn  damages  the  amount  of  which 
was  to  be  arrived  at  dt  "the  enlightened  con- 
sciences of  impartial  jurors,"  indicated  with 
sufficient  clearness  that  the  damages  thus  re- 
ferred to  were  those  arising  from  pain  and 
suffering. 

8.  The  evidence,  though  confficting,  waa  suf- 
ficient to  warrant  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  (Tllncb  county; 
Jas.  W.  Bennet,  Judge. 

Action  by  C.  Ladson  against  fbe  Savan- 
nah, Florida  &  Western  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

R.  G.  Dickerson  and  D.  H.  Pope,  for  plain- 
tiff In  error.  Toomer  &  Reynolds  and  S.  0. 
Townsend,  for  defendant  in  error. 

LUMPKIN,  P.  J.  In  bis  petition  against 
tlie  Savannah,  Florida  &  Western  Railway 
Company,  Charles  Ladson  alleged  that  on 
the  14th  day  of  January,  1899,  he  was  law- 
fully upon  the  platform  of  the  passenger 
depot  of  the  company  at  Its  station  In  Ho- 
mervUle,  and  tbat  while  be  was  so  upon 
such  platform  he  "was  willfully  assaulted 
and  wantonly  forcibly  knoclced  from  said 
passenger  depot  platform  by  one  Massey, 
the  agent  and  representative  of  said  com- 
pany, then  and  there  In  the  employment 
and  service  of  the  said  company,  and  hav- 
ing charge  of  said  station  premises,  depot, 
and  platform,"  and  that  in  this  manner  di- 
vers severe  perscmal  injuries  were  Inflicted 
upon  the  plaintiff.  The  defendant  denied  all 
the  material  allegations  of  the  petition,  but 
did  not  by  demurrer  challenge  its  sufficiency. 
The  case  went  to  trial,  and,  upon  decidedly 
conflicting  evidence,  resulted  In  a  verdict 
for  the  plaintiff.  The  defendant  thereupon 
flled  a  motion  for  a  new  trial,  and  upon  the 
overruling  thereof  assigns  »ror  In  lt>  bill 
of  exceptions. 

1.  In  his  charge  to  the  jury  the  presiding 
Judge,  In  substance,  instructed  them  that.  It 
the  plaintiff  established  to  tbeU:  satisfaction 
the  material  allegations  of  his  petition,  be 
was  entitled  to  a  recovery.  This  charge  la 
excepted  to  on  the  ground  that  a  railway 
company  Is  not  in  law  liable  for  a  tort  com- 
mitted by  Its  agent,  unless  the  unlawful  act 
was  done  by  him  while  acting  within  the 
scope  of  his  agency  In  and  about  the  com-^ 
pany's  business.  As  an  abstract  proposition, 
the  rule  of  law  insisted  upon  by  counsel  for 
the  company  is  undoubtedly  sound;  but.  In 
view  of  the  record  before  us,  It  has  no  ap- 
plication whatever  to  the  present  case.  The 
plaintiff  alleged  that  he  was  beaten  and  mis- 
used by  Massey,  who  was  the  company's 
agent;  but  there  was  no  clear  and  distinct 
allegation  that  the  beating  toolc  place  whll* 
the  agent  was,  as  such,  engaged  In  tha 
service  or  business  of  the  company.     Had 
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the  sufficiency  of  tbe  petition  been  challen- 
ged by  a  proper  special  demurrer,  the  ques^ 
tlon  for  determination  would  have  been  al- 
together different  Under  tbe  ruling  in 
Flewellen  v.  Flewdlen,  114  Qa.  403,  40  B. 
B.  301,  citing  and  following  numerous  other 
deciBions  of  this  court  to  the  same  effect,  the 
plaintiff  was  entitled  to  a  verdict  if  he  prov- 
ed his  case  as  laid;  and  certainly  the  trial 
judge  did  not  err  in  so  informing  the  Jury. 
That  it  is  eminently  proper  to  apply  tills 
well-settled  rule  In  the  present  Instance  Is 
evidenced  by  the  fact  that  tbe  court  citi- 
fies: "It  was  not  contended  by  defendant's 
counsel  upon  the  trial  of  the  case  that  the 
agent  of  the  defendant  company  acted  with- 
out the  scope  of  his  autliority.  That  point 
of  issue  was  not  referred  to  by  counsel  of 
either  party." 

2.  The  court,  among  other  things,  charged 
the  Jury  that,  if  the  defendant  company 
wrongfully  caused  the  plaintiff  injury  and 
damage,  "and  that  therefrom  he  has  suf- 
fered pain,  and  will  continue  to  so  suffer  in 
the  future,  then  he  wonld  be  entitled  to  re- 
cover, in  addition  to  such  actual  damages 
as  he  may  have  sustained,  such  damages  as 
the  enlightened  consciences  of  impartial  Ju- 
rors may  think  proper  and  right."  This 
charge  Is  complained  of  because  it  did  "not 
tell  the  Jury  for  what  the  plaintiff  could  re- 
cover additional  damages."  A  careful  read- 
ing of  the  entire  charge  j^ven  to  the  Jury 
leaves  no  room  for  doubt  that  by  the  words 
"actual  damages,"  as  used  In  the  iK>rtlon  of 
the  charge  excepted  to,  the  Judge  meant,  and 
the  Jury  could  not  have  failed  to  understand 
him  as  meaning,  such  damages  as  arose 
from  the  plaintiffs  decreased  capacity  to 
earn  money.  In  one  part  of  the  charge 
his  honor  dlstlnctiy  characterized  damages 
of  this  kind  as  "actual  damages,"  and  gave 
to  the  Jury  the  correct  rules  with  respect 
to  the  measure  of  the  plaintlfTs  recovery 
therefor.  Taking  these  things  into  view,  It 
Is  clear  that  the  Instruction  to  which  excep- 
tion is  taken  was  not  misleading;  for  the 
Jury  could  not  have  failed  to  understand 
that,  in  the  event  they  should  conclude  tbe 
plaintiff  was  entitied  to  recover  for  the  pain 
and  suffering  attending  his  injuries,  they 
were.  In  fixing  the  amount  of  damages  there- 
for, to  the  guided  solely  by  their  enlightened 
consciences  as  impartial  Jurors.  In  other 
words,  the  effect  of  the  charge  under  re- 
view, considered  In  the  light  of  other  instruc- 
tions given  In  connection  therewith,  was  to 
tell  the  Jury  that.  In  addition  to  the  actual 
damages  sustained  by  the  plaintiff  In  the 
way  of  decreased  earning  capacity,  they 
might  award  "additional  damages"  for  pain 
and  suffering.  If  they  should  find  he  waa 
entitied  thereto. 

3.  As  already  stated,  the  evidence  was  de- 
cidedly conflicting.  The  plaintiff,  as  a  wit- 
ness in  his  own  behalf,  fully  made  out  his 
case.  On  the  other  hand,  the  defendant's 
witnesses    gave    a    version    of    the    matter 


which  completdy  absolved  the  company 
from  llablli^.  The  trial  judge  was  satisfled 
with  the  Jury's  conclnaions  upon  the  issues 
of  fact  involved,  and  under  the  circumstan- 
ces we  cannot  undertake  to  aay  be  abused 
his  discretion  In  refusing  to  disturb  tbelr 
verdict 

Judgment  affirmed.    All  the  Justices  eos- 
currlng. 


OARRUTH  et  al.  v.  WAGBNER  rt  al. 
(Supreme  Court  of  Georgia.    Feb.  7.  1902.) 

OOUNTT   BUILDINGS— CONSTRUCTION— REVIEW 
— CONEXiICTINa  EVIDENCB. 

1.  Oonnty  autboriUes  have  tbe  power  to  con- 
tract solely  for  the  building  of  the  foundationB 
for  a  court  house,  if  the  money  necessary  to 
pay  for  the  work  is  in  the  county  treasury 
from  a  tax  levy  for  that  purpose,  or  if  there 
has  been  a  tax  levied  for  that  purpose  during 
the  year  in  which  the  contract  was  made;  and 
this  is  true  regardless  of  whether  the  county 
has  or  has  not  made  a  complete  contract  for 
the  erection  of  the  entire  Etmctore.  Bnildinc 
Co.  V.  Newton.  40  S.  E.  274,  114  Ga.  245. 

2.  On  all  questioiis  of  fact  involved  In  this 
case,  the  evidence  was  couflicting,  and  the  dis- 
cretion of  the  trial  judge  in  refusing  the  in- 
junction will  not  be  disturbed. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Bartow  county; 
A.  W.  Flte,  Judge. 

Action  between  O.  Carruth  and  B^ed  Wag- 
ener  and  others.  From  tbe  Judgment  Car- 
ruth and  others  bring  error.    Affirmed. 

T.  J.  Lyon  .ind  Jas.  K.  Hines,  for  plahitifTs 
In  error.  John  H.  Wlkle  and  Albert  S.  John- 
son, for  defendant  in  error. 

LEWIS,  J.  Judgment  afllrmed.  All  the 
Justices  concurring. 


FISHER  ▼.  GEORGE  S.  JONES  GO. 
(Supreme  Court  of  Georgia.    Feb.  5,  1902.) 

CONSOUDATION    OF    CASES-^JUDaMENT— 
EXECUTION. 

Where  two  cases  were  consolidated  and 
tried  together  (one  being  the  foreclosure  of  a 
chattel  mortgage,  and  an  affidavit  of  illegality 
filed  thereto,  and  the  other  a  suit  on  a  nrom- 
iasory  note  secured  by  the  mortgage),  sua  xcp- 
arate  verdicts  and  judg:ments  were  rendered  in 
each  case  (the  verdict  and  judgment  in  the 
former  case  being  entered  upon  the  minutes  of 
the  court,  and  the  verdict  and  judgment  in  the 
latter  case  not  bein^  so  entered,  nor  elsewhere 
recorded,  but  tieing  iu  the  clerk's  oflice),  a  gen- 
eral execution  thereafter  issued  for  the 
amounts  recovered  in  such  general  judgment 
will  not  be  considered  as  issued  upon  the  spe- 
cial judgment  which  had  been  entered  upon 
the  minutes,  and  as  void  because  it  fatally 
varied  from  such  judgment  hat  will  be  held 
to  have  been  issued  upon  the  general  judg- 
ment, and  to  be  a  valid  execution. 
(Ryllabua  by  the  Court) 

Error  from  superior  court  Wilcox  county: 
D.  M.  Roberts,  Judge. 

Two  actions  by  the  George  S.  Jones  C>>m- 
pany  against  A.  K.  Fisher.     Cases  consoii- 
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dated,  and  Judgment  rendered  for  plaintiff. 
Execution  levied,  and  afiSdavlt  of  Illegality 
filed.  Illegality  overruled,  and  defendant 
brings  error.    Affirmed. 

Eldrldge  Outts  and  Hal  Lawson,  for  plain- 
tiff in  error.  Hardeman,  Davis,  Turner  & 
Jones,  for  defendant  in  error. 

FISH,  J.  An  affidavit  of  Illegality  was  fil- 
ed to  a  general  execution  in  favor  of  tbe 
George  S.  Jones  Company  against  A.  K. 
Fisber.  Upon  tbe  trial  of  the  case  tbe 
court  overruled  the  illegality,  and  the  de- 
fendant In  execution  excepted.  Tbe  grounds 
of  Illegality  were  that  there  was  no  Judg- 
ment upon  which  sncb  execution  could  be 
legally  Issued;  the  only  Judgment  of  record 
being  a  special  judgment  that  a  certain  mort- 
gage fi.  fa.,  In  favor  of  tbe  plaintiff  against 
the  defendant,  should  proceed  against  the 
mortgaged  property,  the  same  belug  property 
otber  than  that  levied  upon  under  the  exe- 
cution, and  because  there  was  a  fatal  vari- 
ance between  tbis  Judgment  and  tbe  execu- 
tion. Tbe  bill  of  exceptions  recites  that  it 
appeared  at  tbe  trial  that  there  bad  been 
pending  In  the  court  from  wblch  tbe  exe- 
cution Issued  "two  cases,  In  both  of  wblch 
tbe  said  George  S.  Jones  Company  was  plain- 
tiff and  the  said  A.  K.  Fisher  was  the  de- 
fendant, the  one  being  a  mortgage  foreclo- 
sure on  personal  property,  to  which  an  Il- 
legality bad  been  filed,  and  tbe  otber  being 
a  suit  on  the  note  which  was  secured  by  tbe 
mortgage  sought  to  be  foreclosed  in  tbe  other 
case;  that  these  two  suits  had  been  consoli- 
dated and  tried  together  as  one  case  at  tbe 
September  term,  1888,  of  said  court;  that  on 
the  minutes  of  said  September  term,  1888, 
there  appeared  a  verdict  In  said  consolidated 
case  finding  'against  tbe  affidavit  of  illegali- 
ty, and  that  tbe  mortgage  fi.  fa.  proceed,'  and 
this  was  accompanied  by  a  Judgment  duly 
signed  by  plaintiff's  counsel,  wblch  Judgment 
followed  said  verdict  (that  is  to  say,  that  it 
adjudged  that  the  illegality  be  overruled,  and 
that  the  mortgage  fi.  fa.  proceed);  that,  so 
far  as  the  records  In  tbe  clerk's  office  of  Wil- 
cox superior  court  disclosed,  there  was  no 
otber  verdict  or  Judgment  rendered  between 
tbe  said  parties.  Counsel  for  tbe  George  S. 
Jones  Company  then  stated  to  tbe  court.  In 
bis  place,  that,  although  tbe  two  cases  bad 
t)een  tried  together,  when  tbe  then  presiding 
Judge  (Judge  Smith)  bad  directed  a  verdict 
for  the  plaintiff  be  had  taken  separate  ver- 
dicts and  Judgments  in  each  case,  but  ad- 
mitted that  tbe  general  verdict  and  general 
judgment  bad  not  been  placed  upon  the  min- 
utes of  the  court"  The  general  execution 
was  dated  August  14,  1899,  and  recited  that 
the  amounts  for  which  it  was  proceeding  had 
been  recovered  by  the  George  S.  Jones  Com- 
pany against  A.  K.  Fisher,  in  the  superior 
court  of  Wilcox  county,  on  September  26, 
1898.  Tbe  Judgment  of  the  court  upon  tbe 
present  Illegality   was   as  follows:     "Upon 


hearing  and  considering  tbe  affidavit  of  Ille- 
gality In  the  above-stated  case,  and  It  ap- 
pearing that  at  the  September  term,  1898,  of 
this  court,  there  was  pending  between  said 
parties  two  cases,— one  being  an  affidavit  of 
illegality  to  the  foreclosure  of  a  chattel  mort- 
gage, and  the  other  a  suit  upon  a  promissory 
note, — and  that  said  cases  were  consolidated, 
tried  together,  that  Judgments  and  verdicts 
were  rendered  in  each,  and  that  the  verdict 
and  Judgment  overruling  said  affidavit  of  il- 
legality was  placed  upon  the  minutes  of  the 
court,  but  that  tbe  verdict  and  Judgment  ren- 
dered upon  said  promissory  note  has  not  been 
entered  upon  the  minutes.  It  is  considered, 
ordered,  and  directed  that  said  last  verdict 
and  judgment  be  entered  upon  tbe  minutes 
nunc  pro  tunc;  and  It  is  further  considered, 
ordered,  and  adjudged  by  tbe  court  that  the 
affidavit  of  illegality  •  •  •  be,  and  the 
same  Is,  overruled,  on  tbe  three  grounds  con- 
tained therein,  and  that  said  execution  pro- 
ceed.   •    •    •" 

Counsel  for  plaintiff  In  error  contend  "(1) 
that  at  the  time  of  tbe  trial  tbe  only  Judg- 
ment of  ffie  or  of  record  was  tbe  Judgment 
of  September,  1898;  (2)  that  tbe  only  general 
Judgment  of  file  or  record  In  favor  of  plain- 
tiff below  against  defendant  was  the  Judg- 
ment entered  nunc  pro  tunc  In  March,  1901, 
being  tbe  very  Judgment  herein  excepted  to; 
(3)  that  the  execution  to  which  this  illegality 
was  interposed  Issued  the  19th  day  of  Au- 
gust, 1899.  Consequently  It  affirmatively  ap- 
pears that  the  execution  was  necessarily  Is- 
sued from  the  Judgment  of  September,  1898. 
and,  that  being  a  special  Judgment,  there  was 
necessarily  a  fatal  variance  between  the  Judg- 
ment and  execution."  We  cannot  agree  to 
the  conclusion  reached  by  counsel.  Tbe  Judg- 
ment of  the  court  overruling  the  illegality  in 
tbe  present  case  recites  that  it  appeared  to 
the  court  at  the  trial  that  a  general  verdict 
and  Judgment  had  been  rendered  in  favor 
of  the  plaintiff  against  the  defendant  at  the 
S^tember  term,  1898,  of  Wilcox  superior 
court.  The  execution  In  the  record  shows 
that  It  was  Issued  upon  such  general  Judg- 
ment, and  tbe  only  trouble  seems  to  have 
been  that  tbe  verdict  and  Judgment  upon 
which  It  Issued  were  not  entered  upon  tbe 
records  of  the  court.  As  was  hdd  In  Powell 
▼.  Perry,  63  Ga.  417,  "A  Judgment  entered 
up  and  signed  by  counsel  on  the  verdict  of  a 
Jury  need  not  be  spread  upon  the  minutes." 
Whether  the  general  verdict  and  Judgment 
had  been  entered  upon  the  records  or  not, 
they  must  have  been  in  tbe  clerk's  office,  as 
he  issued  tbe  execution  thereon,  and,  as  we 
have  already  said,  tbe  execution  followed  this 
general  Judgment.  We  ttilnk,  therefore,  there 
was  no  error  In  overruling  the  Illegality.  Of 
course,  the  verdict  and  Judgment  should  have 
been  recorded,  but  the  omission  to  do  so  will 
not  render  an  execution  Issued  upon  the  Judg- 
ment Illegal. 

Judgment  affirmed.  All  the  Justices  con- 
enrrlng. 
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HARDISON  WHISKET  CO.  t.  LEWIS. 

(Supreme  Oourt  of  Georgia.    Feb.  6,  1902.) 

LBASB- RESCISSION— RBVIBW— CONBXJCT> 
INO  BVIDENCE. 

1.  Where  premises  are  abandoned  by  a  ten- 
ant, the  fact  that  the  landlord  allows  other 
parties  to  occupy  them  temporarily  without 
rent  does  not,  without  more,  necessarily  worlt 
a  rescission  of  the  contract  of  rental.  Way 
T.  Myers.  64  Oa.  700. 

2.  The  evidence  was  conflicting,  but  waa  luf- 
ficieut  to  sustain  the  verdict 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Macon  county; 
W.  B.  Butt,  Judge. 

Action  between  the  Hardlson  Whiskey 
Company  and  J.  Lewis.  From  the  Judg- 
ment, the  company  brings  error.     AfOrmed. 

A.  T.  Harper  and  Du  Pree  &  Harrison,  for 
plaintiff  in  error.  Greer  &  Felton,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 


ROBERTS  T.  ROBERTS. 
(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

ALIHONT— COMMON-LAW  MARRIAOB- 

EVIDBNCB. 

Where  a  woman  sues  a  man  for  tem- 
porary alimony,  claiming  tliat  she  had  entered 
into  a  common-law  marriage  with  him  a  few 
days  before  the  application  was  filed,  and 
where  upon  the  hearing  the  respondent  posi- 
tively denies  entering  into  any  marriage  with 
the  applicant,  it  was  error  to  exclude  from 
the  evidence  an  affidavit  tending  to  disprove 
the  truth  of  the  claim  of  marriage  upon  which 
her  application  was  based. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Polk  county; 
O.  G.  Janes,  Judge. 

Application  by  Donia  Roberts  for  alimony 
against  John  R.  Roberts.  Decree  for  ap- 
plicant and  defendant  brings  error.  Re- 
versed. 

Alex.  C.  King,  Blance,  Irwin  &  Wright, 
and  Fielder  &  Mundy,  for  plaintiff  in  error. 
Jones  &  Hunt  and  Sanders  &  Davis,  for  de- 
fendant In  error. 

SIMMONS,  C.  J.  Mrs.  Donia  Roberts  filed 
her  application  for  alimony  against  John  R. 
Roberts.  In  this  application  she  alleged 
that  she  and  Roberts  were  married  on  Octo- 
ber 17,  1900,  In  Atlanta,  Oa.,  an^  lived  to- 
gether as  husband  and  wife  mitll  the  19tb, 
and  that  be  had  since  attempted  to  inter- 
marry with  another  woman,  with  whom  he 
was  living.  On  the  trial  she  testified  that 
she  and  Roberts  came  on  different  trains 
from  Cedartown  to  Atlanta  on  October  17, 
1900,  and  there  went  together  to  a  certain 
hotel.  Tbere  he  brought  two  persons,  one 
of  whom  be  informed  her  was  a  minister. 
This  latter  person  then  married  them  In  the 
presence  of  the  other.  They  remained  for 
two  nights  in  that  bouse,  and  occupied  the 


same  room  and  bed.    On  October  iSth  they 
returned  to  Cedartown,  where  she  went  to 
the  house  of  a  friend,  while  he  returned  to 
his  own  home.    The  evidence  further  show- 
ed that  <m  the  2l8t  of  the  same  month  Rob- 
erts Intermarried  with  another  woman  liv- 
ing In  Cedartown,  and  took  her  to  his  borne 
to  live  with  him.    Upon  learning  of    mis 
marriage,  the  applicant  sued  out  a  warrant 
signed   with    her   maiden   name,    charging 
Roberts  with  seduction.    She  subsequently 
dismissed  that  warrant  and  applied  for  ali- 
mony.   Search  was  made  by  her  and   her 
friends   for   the   minister   and   witness    to 
whose  presence  at  the  marriage  she  testifies, 
but  no  one  answering  to  the  names  and  de- 
scriptions given  by  her  could  be  found.     The 
trend  of  her  testimony  and  that  of  her  wit- 
nesses was  that  she  was  an  innocent,  virtu- 
ous, unsuspecting  woman,  and  that  Roberts 
brought  her  to  Atlanta  and  went  through  a 
fraudulent  form  of  marriage  for  lustful  pur- 
poses.   Roberts,  In  his  testimony,  did   not 
deny  that  he  went  to  the  hotel  with  the  ap- 
plicant and  remained  there  two  nights;    bat 
be  did  deny  most  positively  that  any  mar- 
riage ceremony  was  performed  between  them 
at  that  time  and  place,  or  at  any  other  time 
or  place,  or  that  he  had  ever  agreed  to  take 
her  as  his  wife.    He  admitted  the  marriage 
of  October  2l8t,  two  days  after  bis  retnm 
from  Atlanta,  and  claimed  that  this  was  a 
Talis   marriage.    It  further  appeared   that 
the  applicant  had  several  years  before  been 
married  to  one   Sutherlln,   from   whom,   a 
short  time  before  her  alleged  marriage  with 
Roberts,  she  bad  obtained  a  dlvM'ce.    Rob- 
erts tendered  in  evidence  an  affidavit  from 
L.    Sutherlln,    who   deposed,    in    substance, 
that  he  was  the  father  of  the  applicant's 
former  husband;  that  the  applicant  had.  by 
certain  tricks  and  devices,  and  statements 
that  she  was  pregnant,  and  by  the  threats 
and  menaces  of  her   father  and  brothers, 
forced  deponent's  son  to  marry  htf ;    that 
immediately  thereafter  the  son  had  left  for 
Texas;  that  after  the  marriage  and  the  de- 
parture of  deponent's  son  no  child  was  bom, 
nor  did  applicant  ever  again  allude  to  preg- 
nancy; and  that  the  applicant  was  a  shrewd, 
sharp  woman.    The  affidavit  recited   other 
facts,  also,  which  tended  to  show  that  the 
applicant  was  a  woman  of  experience  and 
skill  in  such  matters.    This  affidavit  was  ex- 
cluded by   the  Judge.    A   decree   was   ren- 
dered ordering  Roberts  to  pay  alimony  and 
counsel  fees.    Roberts  excepted,   complain- 
ing of  the  decree  rendered,  and  of  the  exclu- 
sion from  evidence  of  the  affidavit  of  Suth- 
erlln. 

The  presumption  of  Roberts'  innocence  of 
crime  In  marrying  on  October  21st  over- 
comes the  legal  presumption,  arising  from 
mere  habit  and  repute,  that  there  had  been 
a  former  marriage.  The  case  depended, 
then,  upon  the  testimony  of  the  two  parties. 
Which  would  the  court  believe,— one  swear- 
ing that  there  had  been  a  marriage,  and  the 
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other  that  there  had  not?  It  was  the  right 
of  Uoberts  to  Bustaln  his  testimony,  If  ho 
could,  by  other  erldence,  or  to  weaken  or 
destroy  the  effect  of  the  evidence  of  the  op- 
posite party.  In  order  to  weaken  her  testi- 
mony and  throw  the  balance  In  favor  of  his, 
he  tendered  In  evidence  the  affidavit  above 
mentioned.  We  think  It  should  have  been 
admitted.  It  was  not  an  inquiry  into  the 
merits  of  the  case,  as  the  trial  Jndge  seemed 
to  think,  but  was  offered  for  the  purpose  of 
Impeaching  the  credibility  of  the  woman. 
What  weight  It  might  have  had  with  the 
judge,  we  cannot  say.  If  the  facts  deposed 
to  were  true,  they  tend  strongly  to  show 
that  the  applicant  was  not  an  inexperienced, 
innocent  girl,  but,  rather,  that  she  was  such 
a  woman  as  was  not  at  all  likely  to  be  im- 
posed upon  by  the  deception  which  she  now 
claims  was  practiced  upon  her.  Whether 
It  was  true  or  not,  the  affidavit  was  admissi- 
ble in  evidence,  and  the  Judge  erred  In  re- 
fusing to  consider  It. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


COOK  T.  STATE. 
(Supreme  Oonrt  of  Georgia.    Feb.  3,  1902.) 

CRIMINAL   LAW— CONFESSIONS— HOMICIDE— 
EVIDENCii, 

1.  A  jury,  in  passing  apon  a  confession  or 
an  incriminating  admission,  may,  if  they  see 
(«oper,  accept  a  part  thereof  as  tme,  and  re- 
ject a  part  thereof  as  false. 

2.  The  evidence  in  this  case,  though  entire- 
ly circumstantial,  was,  in  view  of  the  above 
mle,  sufficient  to  show  beyond  a  reasonable 
doubt  that  the  accased  was  guilty,  and  also 
to  exclude  every  other  reasonable  hypothesis. 

(Syllabus  by  the  CourL) 

Error  from  superior  court,  Troup  county; 
S.  W.  Harris,  Judge. 

Jack  Cook  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Longley  &  Longley,  for  plaintiff  In  error. 
T.  A.  Atkinson,  Sol.  Gen.,  and  J.  M.  Terrell, 
Atty.  Gen.,  for  the  State. 

LUMPKIN.  P.  J.  The  brief  of  evidence  in 
the  present  case  discloses  that  a  colored  man 
named  Joe  Tankersly  lived  alone  in  a  house 
which  contained  a  large  room  and  a  shed 
room.  On  the  night  of  the  1st  day  of  Feb- 
ruary, 1901,  this  house  was  consumed  by  Are. 
In  the  early  morning  of  the  next  day  the 
dead  body  of  an  adult  human  being  was 
found  amid  the  mlns  of  the  shed  room.  A 
pool  of  blood  was  discovered  on  the  ground 
In  front  of  the  door  of  the  house,  and  drops 
of  blood  were  traced  up  to  the  very  place 
where  the  door  had  been  situated.  Another 
colored  man  (Jack  Cook)  was  Indicted  for, 
and  convicted  of,  the  murder  of  Tankersly. 
At  the  trial  there  was  testimony  establishing 
the  facts  above  stated.  It  further  appeared 
that  the  corpse  found  In  the  ruins  of  the 
hotise  was  much  charred  and  scarcely  recog- 
nizable, but  one  witness  undertook  to  swear 


positively  that  it  was  the  body  of  Tankersly, 
There  was  also  evidence  tending  to  show 
that  the  accused  had  a  grudge  against  Tank- 
ersly, and  bad  repeatedly  threatened  to  do- 
him  injury.  The  coroner  of  the  county,  who 
on  the  trial  was  sworn  as  a  witness  for  the 
state,  testified:  "I  had  this  defendant  here 
(Jack  Cook)  before  the  coroner's  Jury.  He 
said  he  didn't  know  nothing  about  the  kill- 
ing. Said  he  didn't  know  anything.  He 
said,  'A  secret  that  nobody  would  find  out 
but  God.'"  Another  witness  for  the  state 
(W.  H.  Harris)  testified  that  while  Cook  was 
in  Jail  be  made  a  free  and  voluntary  state- 
ment to  the  witness,  which  the  latter  took 
down  in  writing.  It  was  as  follows:  "On 
the  night  that  Joe  was  killed,  I  fed  my  mule 
and  went  in  to  eat  my  supper,  and  when  I 
came  out  to  lock  my  crib  door  I  saw  Joe  at 
my  stable.  I  made  to  the  stable.  Joe  Jump- 
ed the  fence  and  ran  out  across  my  peach 
orchard,  not  towards  his  house,  but  towards 
Willla'.  I  went  right  straight  to  Joe's  house. 
After  crossing  the  branch,  didn't  follow  the 
road,  but  cut  off  bend  by  going  straight 
across  the  hill.  I  got  a  stick  by  Joe's  cotton 
house;  looked  like  an  old  axe  handle.  When 
I  got  to  Joe's  house,  I  went  to  house  door 
and  pushed  It,  and  it  would  not  open.  I 
stood  between  the  kitchen  and  house,  and 
waited  until  Joe  cama  I  said,  'I  beat  you 
here.'  He  said,  Tes;  I  went  off,  and  Just  got 
back.'  I  said,  'Yes;  you  Just  got  back  from 
my  house;  you  were  there  trying  to  put  some- 
thing in  my  mule  feed.'  Joe  said  I  was  a 
liar.  I  said,  'I  saw  you  and  knew  you.'  Joe 
said,  'You  lie.'  I  told  him  I  knew  It  was 
him,  and  he  was  determined  to.  kill  that 
mule.  'Yon  and  Willis  had  killed  my  cow 
and  hogs,  and  I  bought  a  mule,  and  now  you 
are  trying  to  poison  it,  ac  done  done  It'  I 
knocked  him  dovrn  with  the  stick.  Hit  him  first 
across  his  forehead,  and  knocked  him  to  his 
knees;  then  hit  him  again  kinder  across  back 
part  of  his  head;  then  kicked  him  several 
times  in  the  hind  parts.  Then  I  left  him, 
but  when  I  got  to  his  cotton  house  he  was 
groaning,  so  I  got  sorry  and  went  back.  I 
picked  him  up  and  let  him  stand  awhile.  I 
Just  supported  him,  and  carried  him  In  the 
house,  aqd  lit  the  lamp,  and  washed  the 
blood  off  of  his  head.  There  was  a  big  gash 
across  his  forehead,  and  one  across  the  back 
of  head.  I  got  soot  and  spider  webs,  and 
put  it  on  to  stop  the  blood.  Got  an  old 
shirt,  and  wrapped  up  his  head,  and  laid  him 
on  the  bed.  Got  some  old  things  and  put 
under  his  head,  so  that  It  wouldn't  be  too 
low,  and  covered  him  up,  and  told  him  to  be 
quiet  till  I  came  back,  and  I  would  go  home, 
and  get  some  turpentine  and  rags,  and  fix 
his  head  up  good.  Told  him  he  made  me  do 
all  this.  I  sot  the  lamp  in  a  chair  near  the 
bed,— near  the  door;  then  I  pulled  the  door 
to,  and  went  home.  If  I  had  went  back 
soon,  and  not  stayed  at  home  so  long,  I  could 
have  saved  Joe,  and  the  house,  too.  When 
I  got  over  there  the  house  was  all  on  fire, 
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and  I  went  back  home.  I  did  not  sleep  any 
that  night"  "Wa«  any  one  with  you?" 
"No;  I  did  It  myself."  "Were  you  not  afraid 
when  the  coroner's  jury  was  questioning 
your*  "I  had  whisky  In  me,— a  pint"  "How 
did  the  house  catch  flre?"  "Joe  miust  have 
knocked  the  lamp  out  of  the  chair  and  set 
It  on  fire."  "Do  you  know  the  sassafras  stob 
where  Joe  fell,  and  how  did  all  that  blood 
get  on  It?"  "Yes;  that  stob  was  there  to 
prop  the  kitchen;  and  when  I  got  sorry  I 
went  back  to  Joe.  He  was  trying  to  get 
up,  holding  to  the  stob  and  groaning."  Har- 
ris further  testified  that  after  making  this 
statement.  Cook  requested  him  to  go  over 
to  the  court  house  and  tell  the  truth  about  It 

In  the  argument  here,  counsel  for  the  plain- 
tiff in  error  insisted  that  the  conviction  was 
unlawful  (1)  because  there  was  no  positive 
evidence  of  the  corpus  delicti;  and  (2)  be- 
cause, taking  the  evidence  as  a  whole,  it  did 
not  exclude  every  reasonable  hypothesis  ex- 
cept the  guilt  of  the  accused.  The  circum- 
stantial evidence  tending  to  identify  the  body 
of  the  deceased  as  that  of  Tankersly  was 
overwhelming,  and  besides,  as  will  have  been 
noted,  there  was  some  positive  testimony  that 
the  body  found  in  the  ruins  of  the  house 
was  Tankersly's.  We  therefore  feel  no  hesi- 
tation in  holding  that  the  Identity  of  the  de- 
ceased was  sufiSclently  established. 

On  the  main  question, — was  the  evidence, 
the  same  being  entirely  circumstantial,  suffi- 
ciently strong  to  show  beyond  a  reasonable 
doubt  and  to  the  exclusion  of  every  other 
rational  hyirathesls,  that  Tankersly  was  mur- 
dered by  Jack  Cook?— we  are  of  the  opinion 
that  It  was.  There  were  threats  on  the  part 
of  the  accused  Indicating  an  intention  to  do 
the  deceased  great  bodily  harm.  There  was 
Cook's  own  free  and  voluntary  statement  to 
the  effect  that  he  did  beat  Tankersly  almost 
to  death,  drawing  from  him  a  considerable 
quantity  of  blood.  This  statement  was  cor- 
roborated by  the  physical  fact  that  blood 
was  found  before  the  house,  and  traced  up 
to  it  The  body  of  the  deceased  was  found, 
not  under  the  room  in  which  was  located  the 
bed  on  which  Cook  said  he  had  laid  Tankers- 
ly after  beating  him  Into  a  state  of  helpless- 
ness, but  amid  the  ruins  of  another  and  dis- 
tinct part  of  the  house.  It  is  a  well-settled 
rule  of  law  that  lu  passing  upon  a  confes- 
sion or  an  incriminating  admission,  the  Jury 
may  believe  a  portion  of  the  same,  and  re- 
ject the  balance  as  false.  Bearing  this  in 
mind,  and  taking  into  consideration  all  of 
the  physical  facts  above  recited,  our  conclu- 
sion Is  that  the  Jury  were  warranted  in  find- 
ing that  Tankersly  was  actually  murdered; 
that  the  crime  was  committed  by  Codk;  that 
the  latter  told  a  part  of  the  truth  as  to  his 
connection  with  the  homicide,  and  in  other 
respects  made  false  statements  concerning 
the  same.  It  is  a  fair  and  reasonable  infer- 
ence from  the  testimony  as  a  whole  that  the 
accused,  after  beating  Tankersly,  until  he 
was  unconscious  and  unable  to  move  about, 


conveyed  bis  body  Into  the  shed  room,  and 
then  burned  the  house  for  the  purpose  of 
concealing  the  crime;  and  that  he  did  not 
lay  Tankersly  on  the  bed,  minister  to  bis 
sufferings,  and  then  go  home  with  a  view 
to  procuring  other  means  of  alleviating  bis 
condition. 

It  was  strenuously  argued  that,  as  CoOk 
was  under  no  constraint  to  divulge  anytiilng 
about  the  matter,  he  should  be  given  credit 
for  telling  the  whole  truth.  Tills  by  no 
means  follows.  No  man  can  t^  what  a 
guilty  conscience  may  impel  a  criminal  to 
do.  Apparently,  Oook  was  under  great  naen- 
tBl  constraint  to  tell  something  about  tbe 
tragedy,  but  in  so  doing  the  principle  of 
self-preservation  may  have  restrained  blm 
from  truthfully  relating  all  that  occurred. 
The  verdict  necessarily  embraced  a  finding 
that  some  of  his  statement  was  true,  and 
other  portions  of  it  false.  It  was  within 
the  province  of  the  Jury  to  thus  deal  with 
the  statement  and  we  are  unaUe,  after  care- 
ful deliberation,  to  say  that  the  conclusion 
they  reached  on  the  whole  matter  was  not 
duly  established  by  legal  testimony,  or  that 
the  trial  Judge  abused  his  discretion  in  ap- 
proving their  finding. 

Judgment  affirmed.  AH  the  Justices  con- 
curring. 


SULLIVAN  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  8,  1902.) 
REFUSAL  TO  SUPPORT  BASTARD  CHILD. 
Under  section  &12  of  the  Penal  Code,  mak- 
ing it  a  misdemeanor  for  the  father  of  a  bas- 
tard child  to  refuse  or  fall  to  give  security  for 
the  maiutenance  and  education  of  such  child, 
when  required  to  do  so  in  terms  of  the  law, 
the  father  cannot  l)e  legally  convicted  for  re- 
fusing to  give  security  for  such  purpose,  and 
also  ^'for  the  expense  of  lying-in   with   such 
child,     t>oBrding,    nursing,    and    maintenance, 
while  the  mother  is  confined  by  reason  there- 
of." 

(Syllabus  by  the  (^nrt) 

Error  from  superior  court,  Liberty  coon^; 
P.  E.  Seabrook,  Judge. 

B.  S.  Sullivan  was  convicted  for  rinsing 
to  give  security  for  the  maintenance  of  his 
child,  and  brings  error.    Reversed. 

Donald  Praser  and  B.  A.  Way,  for  plain- 
tiff in  error.  Livingston  Kenan,  Sol.  Gen., 
for  the  State. 

FISH,  J.  R.  L.  Sullivan  was  convicted  in 
the  county  court  of  being  the  father  of  a 
bastard  child,  and  refusing  to  give  security 
for  its  maintenance,  when  required  so  to  do 
In  terms  of  the  law.  He  carried  the  case 
to  the  superior  court  by  certiorari,  wliere  a 
Judgment  was  rendered  overruling  the  same. 
To  this  judgment  he  excepted.  It  appeared 
on  the  trial  in  the  county  court  from  the 
order  passed  by  the  magistrate  before  whom 
the  accused  bad  been  brought  upon  the  war^ 
rant  sued  out  by  the  prosecutrix,  that  he 
was  required  to  give  security,  in  the  sum  ot 
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$750,  not  only  for  the  education  and  main- 
tenance of  the  child  until  It  should  arrive  at 
the  age  of  14  years,  but  also  for  the  expense 
of  lylng-ln  with  such  child,  boarding,  nurs- 
ing, and  maintenance,  while  the  mother  was 
confined  by  reason  thereof.  It  further  ap- 
peared  that  the  accused  refused  to  give  such 
security,  and  the  state  contended  that  this 
refusal  was  a  violation  of  the  statute.  The 
accused  requested  the  county  Judge,  In  writ- 
ing, to  charge  the  Jury  that,  If  they  bdleved 
from  the  evidence  that  the  magistrate  re- 
quired him  to  give  security  for  the  mainte- 
nance and  education  of  the  child  until  It 
was  14  years  old,  and  also  for  the  lying-tn 
expenses  of  the  mother,  they  should  acquit 
him.  The  court  refused  to  give  this  request. 
We  think  such  refusal  error.  It  is  true 
that  section  1250  of  the  Penal  Code  provides: 
"When  the  putative  father  is  brought  before 
the  Justice,  he  may  be  required  to  give  se- 
curity for  the  maintenance  and  education 
of  the  child  until  it  arrives  at  the  age  of 
fourteen  years,  and  also  the  expense  of  lying- 
in  with  such  child,  boarding,  nursing  and 
maintenance,  while  the  mother  is  confined 
by  reason  thereof,  and  if  the  putative  father 
shall  fail  to  give  such  security,  the  Justice 
shall  bind  him  over  in  a  sufficient  recogni- 
sance to  appear  before  the  next  superior  or 
county  court  of  the  county  to  answer  such 
complaint  as  may  then  and  there  be  alleged 
against  him  touching  the  premises,  and  the 
solicitor-general  shall  prefer  and  lay  before 
the  grand  Jury  the  proper  indictment."  But 
section  642  of  the  Penal  Oode,  which  defines 
the  offense  which  the  accused  was  charged 
to  have  committed,  la  not  so  broad  as  the 
section  which  we  have  Just  quoted,  whldi 
defines  the  power  and  duty  of  the  magistrate 
before  whom  the  putative  father  of  a  bas- 
tard child  is  brought,  under  a  proper  war- 
rant. Section  642  is  as  follows:  "If  a  puta- 
tive father  of  a  bastard  child  shall  refuse 
or  fall  to  give  security  for  the  maintenance 
and  education  of  such  child,  when  required 
to  do  so  in  terms  of  the  law,  he  shall  be 
guilty  of  a  misdemeanor.  •  *  *"  The 
essential  ingredients  of  the  statutory  offense 
which  is  here  defined,  as  has  been  frequently 
held  by  this  court,  are  being  the  father  of 
a  bastard  child,  and  refusing  to  give  security 
for  its  maintenance  and  education  when  re- 
quired so  to  do  in  terms  of  the  law.  The 
statnte,  being  penal,  must  be  strictly  con- 
strued, and  nothing  should  be  added  by 
implication  to  its  explicit  and  unambiguous 
terms  In  defining  the  offense.  The  require- 
ment of  the  magistrate  as  to  the  lylng-ln 
expenses  of  the  mother  clearly  exceeded  the 
limits  authorized  by  the  penal  statute,  and 
the  accused  could  not  be  lawfully  convicted 
for  refusing  to  comply  with  such  excessive 
demand.  In  Johnson  t.  State,  102  Oa.  613, 
29  S.  B.  916,  which  was  an  indictment  for 
violating  section  612  of  the  Penal  Code,  it 
appeared  that  the  accused  had  refused  to 
give  "a  9750  bond  for  education  and  maln- 
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tenance  of  the  child,"  without  limit  as  to 
time;  and  it  was  held  that  he  was  not  in- 
dictable under  such  section  for  refusing  to 
give  this  bond,  "for  the  reason  that  such 
a  bond  would  bind  the  accused  to  educate 
and  maintain  the  child  for  an  indefinite  pe- 
riod, and  not  merely  until  it  arrived  at  the 
age  of  fourteen  years."  The  magistrate  in 
that  case,  as  in  the  one  which  we  have  un- 
der ccMDsideration,  required  the  accused  to 
give  security  for  lying-in  expenses;  and 
Presiding  Justice  Lumpkin,  in  delivering  the 
opinion,  said:  "It  may  be  that  the  exaction 
as  to  the  lylng-ln  expenses  of  the  mother 
may  have  caused'  the  demand  of  the  mag- 
istrate to  exceed  the  limits  authorized  by 
section  642,  because  that  section  makes  no 
reference  whatever  to  such  expenses.  We 
make  no  distinct  ruling  upon  this  particular 
point,  however,  and  merely  remark  that,  for 
the  sake  of  avoiding  confusion  hereafter,  it 
would  seem  advisable  for  the  general  as- 
sembly to  take  into  consideration  all  t^e 
laws  referring  to  bastardy,  and,  by  appro- 
priate legislation,  so  simpli^  the  same  as  to 
render  their  meaning  perfectly  intelligible, 
and  therefore  capable  of  strict  enforcement." 
We  respectfully  reiterate  this  salutary  sug- 
gestion. We  do  not  deem  it  necessary  to 
pass  ui>on  the  other  grounds  of  the  certio- 
rari, as  the  one  which  we  have  dealt  with 
disposes  of  the  case. 

Judgment  reversed.    All  the  Justices  con 
curring. 


FLEMING  V.  STATE. 
(Sapreme  Court  of  Georgia.    Feb.  8,  1902.) 

SWINDLING— KVIDBNCK. 
Where  an  accnsatiou  for  cheating  and 
Bwindling  charged  that  the  accused  obtained 
credit  from  the  prosecutor  by  falsely  repre- 
senting that  named  i>ersous  were  indebted  to 
him,  and  it  nowhere  appeared  from  the  evi- 
dence that  such  reptesentations,  if  made,  were 
false,  the  only  evidence  upon  that  subject  i>e- 
ing  to  the  effect  that  the  persons  named  were 
not  indebted  to  the  accused  in  a  sum  over  and 
above  an  amount  which  he  himself  owed  to 
another  person,  a  verdict  of  gnilty  was  con- 
trary to  the  evidence,  and  should  have  been 
set  aside  on  motion  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  SandersvUle:  P. 
It.  Taliaferro,  Judge. 

Ed  Fleming  was  convicted  of  swindling, 
and  brings  error.    Beversed. 

J.  A.  Robson,  (or  plaintiff  in  error.  J.  E. 
Hyman  and  B.  T.  Bawllngs,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


ANDERSON  et  al.  v.  WALKER. 

(Supreme  Court  of  Georgia.     Dec.  10,  1901.) 

A38IQNMENT  OF  ERROR— TEAR'S  SUPPORT- 
PARTIES  ENTITLED. 

1.  An   assignment  of  error  upon  the  direc- 
tion of  a  verdict  in  favor  of  a  plaintiff  sutB- 
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dently  (tresents  for  determiuatioh  the  question 
whether  or  not  under  the  pleadings  and  eyi- 
dence  that  party  was  entitled  to  a  recovery. 

2.  One  who  is  not  mentioned  in  an  applica- 
tion for  a  year's  snpport,  either  by  name  or 
description,  can  take  no  beneficial  interest  iu 
the  result  of  the  proceedings  had  therennder. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Lumpkin  coun- 
ty; J.  B.  Estes,  Judge. 

Action  by  Nannie  L.  Walker  against  M. 
H.  Anderson  and  others.  Judgment  for 
plaintiff.    Defendants  bring  error.    Reversed. 

R.  H.  Baker  and  O.  J.  Lilly,  for  plaintiffs 
In  error.  H.  H.  Dean,  for  defendant  In  er- 
ror. 

LUMPKIN.  P.  J.  The  petition  of  Mrs. 
Walker  against  M.  H.  Anderson  and  Sarah 
F.  Duckett  was.  In  substance,  as  follows: 
Charles  C.  Anderson,  the  plaintiffs  father, 
died  In  the  year  1887,  leaving  a  widow  (Sa- 
rah F.,  who  subsequently  married  J.  B. 
Duckett)  and  several  children.  Including  the 
plaintiff  and  the  defendant  M.  H.  Anderson. 
After  all  the  children  except  petitioner  had 
become  of  age,  the  said  Sarah  F.  applied  for 
and  had  set  apart  for  the  benefit  of  herself 
and  i>etltloner  a  year's  support  In  land  out 
of  the  estate  of  Charles  C.  Anderson.  Sub- 
sequently, Mrs.  Duckett  undertook  to  con- 
vey this  land  abs<dutely  to  M.  H.  Anderson, 
reserving  a  life  estate  in  herself,  and  she 
and  Anderson  refuse  to  allow  petitioner  any 
share  In  the  rents  and  profits  thereof.  The 
deed  from  Mrs.  Duckett  to  Anderson  was 
entirely  without  consideration,  and  its  pur- 
pose was  to  deprive  petitioner  of  her  inter- 
est In  the  land.  The  prayers  of  the  petition 
were  that  this  deed  be  canceled,  and  that 
petitioner  recover  from  the  defendants  an 
undivided  one-half  of  the  land  set  apart  as 
a  year's  support,  with  mesne  profits.  At  the 
appearance  term  the  defendant  .<i.nderBon 
demurred  to  so  much  of  the  petition  as 
prayed  for  a  cancellation  of  the  deed  above 
referred  to.  By  agreement  of  counsel  the 
hearing  of  the  demurrer  was  continued  until 
the  trial  term.  When  the  case  came  on  to 
be  heard,  the  plaintiff  "abandoned  that  part 
of  her  petition  and  prayer  covered  by  said 
demurrer,  and  Insisted  on  a  recovery  only 
of  the  undivided  one-half  Interest  In  the 
land  sued  for,  with  the  right  to  possession 
of  same,  to  begin  upon  the  death  of  the  said 
Sarah  F.  Duckett,  [and]  no  formal  judgment 
or  order  was  taken  upon  said  denrurrer." 
In  this  Irregular  way  the  case  proceeded  to 
trial  upon  the  petition  and  an  answer  which 
denied  that  the  plalntUI  had  any  Interest 
whatever  in  the  land  set  apart  as  a  year's 
support.  At  the  dose  of  the  evidence  the 
court  directed  a  verdict  for  the  plalntlflF, 
and  the  defendants  excepted.  On  the  call 
of  the  case  here  Mrs.  Walker  moved  to  dis- 
miss the  writ  of  error,  on  the  ground  that 
the  bill  of  exceptions  contained  no  sufficient 
assignment  of  error. 

1.  The  motion  to  dismiss  is  not  well  tak- 


en. As  shown  above,  error  was  assigned 
upon  the  direction  of  the  verdict  and  this 
sufficiently  presents  for  determination  here 
the  question  whether,  tmder  the  pleadings 
and  evidence,  the  plaintiff  was  entitled  to  a 
recovery.  Phillips  v.  Railway  Co.,  112  Ga. 
197,  87  S.  B.  418. 

2.  On  the  merits  we  have  reached  the  con- 
clusion that  the  court  erred  In  directing  the 
verdict  The  blU  of  exceptions  contains  the 
following  recitals:  "Plaintiff  introduced  in 
evidence  a  certified  copy  of  warrant  of  ap- 
praisement by  the  ordinary  of  Lumpkin 
county,  addressed  to  blank  (no  appraisers  t)e- 
ing  named  in  the  warrant  of  appraisement),' 
dated  April  the  Bth,  1897;  oath  of  apprais- 
ers; return  of  appraisers  setting  apart  to 
widow  and  minor  children  of  Charles  G.  An- 
d^-son,  deceased,  a  year's  support,  Including 
the  land  sued  for;  order  of  court  of  ordinary 
at  the  May  term,  1897,  ordering  return  of 
appraisers  to  record,  but  this  order  reciting 
that  the  land  was  set  apart  to  the  widow 
only.  Ounsel  agreed  that  the  year's  sup- 
port set  apart  the  land  sued  for  In  this  case." 
"Defendants  introduced  in  evidence  a  com- 
plete certified  copy  of  the  proceedings  in  the 
application  of  Sarah  F.  Anderson  for  year's 
support  out  of  the  estate  of  her  husband, 
Charles  C.  Anderson,  as  follows:  Petition  of 
Sarah  F.  Anderson  to  the  court  of  ordinary 
of  Lumpkin  county  to  have  set  apart  to  her 
a  sum  for  her  support  and  maintenance  for 
twelve  months  from  April  the  5th,  1897;  or- 
der of  ordinary  appointing  appraisers  as 
prayed  for,  dated  AprU  the  BOi,  1897;  re- 
turn of  appraisers  setting  apart  to  her  the 
land  sued  for,  dated  April  5th,  1897;  certif- 
icate of  notary  that  the  appraisers  [were] 
duly  sworn,  dated  April  5th,  1897;  order 
of  ordinary  of  Lumpkin  county  at  the  May 
term,  1897,  of  the  court  of  ordinary,  ordaing 
the  return  o>t  the  appraisers  to  record."  It 
will  be  observed  that  the  plaintiff  did  not 
show,  either  literally  or  In  substance,  the 
contents  of  the  application  for  the  year's 
support  The  defendants  did  show  that  this 
application  was  made  in  the  name  and  in  the 
behalf  of  Sarah  F.  Anderson  only.  EM- 
dently  there  was  but  one  proceeding  to  set 
apart  a  year's  support,  for  It  appears  from 
both  of  the  recitals  copied  from  the  bill  of 
exceptions  that  the  warrant  of  appraise- 
ment, or  order  appointing  the  appraisers, 
was  dated  April  5tb,  1897.  We  are  wholly 
unable  to  account  for  the  varlonce  In  the 
two  recitals  respecting  the  same  proceeding, 
or  to  conjecture  why  they  should  differ  ss 
to  what  was  done  by  the  appraisers  and  by 
the  ordinary  in  acting  upon  their  report 
According  to  the  first  recital,  the  appraisers 
made  a  return  "setting  apart  to  widow  and 
minor  children  of  CTharles  C.  Anderson,  de- 
ceased, a  year's  support,"  and  the  ordinary 
ordered  their  return  to  record,  the  order  pass- 
ed for  this  purpose  stating  that  "the  land 
was  set  apart  to  the  widow  only."  Accord- 
ing to  the  second  recital,  the  appraisers  set 
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apart  the  land  to  Mrs.  Anderson  alone,  and 
their  return  as  made  ■was  duly  recorded. 
We  -will  not  stop  now  to  Inquire  Into  the 
validity  of  a  year's  support  "for  twelve 
months  from  April  the  5th,  1897,"  purport- 
ing to  have  been  set  apart  out  of  the  estate 
of  a  decedent  who  departed  this  life  In  the 
year  1887,  but  will  confine  ourselves  to  the 
only  question  with  which  we  are  concerned, 
viz.,  was  the  plaintiff,  under  the  evidence 
above  set  forth,  entitled  to  a  recovery  in  the 
present  case?  We  are  of  the  opinion  that  she 
was  not  As  she  did  not  undertake  to  show 
what  sort  of  an  application  was  made  to 
th«  court  of  ordinary  for  the  year's  support 
and  the  defendants  did  show  that  the  appli- 
cation was  in  the  name  and  behalf  of  the 
widow  al<»ie,  we  are  bound  to  conclude  that 
all  the  proceedings  In  the  court  of  ordinary 
were  had  upon  that  application.  We  are  not 
now  called  upon  to  decide  whether  a  widow 
who  has  minor  children  by  a  deceased  hus- 
band can  lawfully  obtain  for  herself  alone 
a  year's  support  out  of  his  estate;  but  we  do 
decide  that  if  she  attempts  to  do  so,  and  the 
appraisers  and  the  ordinary  go  through  the 
forma  of  setting  apart  either  to  her  alone 
or  to  her  and  her  minor  children,  a  year's 
support,  no  minor  child'  is  entitled  to  any 
benefit  thereunder.  We  rule  this  upon  the 
broad  principle  that  no  person  can  success- 
fnlly  assert  a  beneficial  Interest  under  a 
proceeding  who  is  not  either  by  name  or  de- 
scription mentioned  or  referred  to  in  the 
petition  or  application  constituting  the  basis 
there<tf.  If,  therefore,  the  version  of  the 
proceedings  In  the  court  of  ordinary  set  up 
by  the  defendant  is  the  correct  one,  It  is 
dear  that  Mrs.  Walker  did  not  thereby  ac- 
quire any  interest  in  the  land  set  apart  as  a 
year's  support,  for  she  was  not  named  or  re- 
ferred to  either  hi  the  application  or  the 
return  of  the  appraisers.  We  reach  the  same 
conclusion  even  upon  the  assumption  that 
her  version  of  the  return  of  the  appraisers 
is  correct,  for,  granting  that,  It  still  remains 
tme  that  she  did  not  show  she  was  a  party 
to  the  application.  We  do  not  wish  to  be 
understood  as  holding  that  the  ordinary  had 
any  authority  to  qualify  such  a  return  by 
passing  an  order  reciting  that  the  land  was 
set  apart  to  the  widow  only.  It  was  his 
duty  either  to  refuse  to  receive  the  same 
and  require  the  appraisers  to  make  one  In 
accord  with  the  warrant  directed  to  them,  or 
else  to  record  the  return  Just  as  presented. 
But  suppose  he  had  done  this,  he  would 
merely  have  placed  on  record  a  return  puiw 
porting  to  set  apart  to  the  widow  and  minor 
children  a  year's  support  in  a  case  where 
the  application  therefor  was  made  by  the 
widow  for  her  own  exclusive  benefit;  and, 
ns  laid  down  above,  this  could  not  confer 
any  beneficial  interest  In  the  land  so  set 
apart  upon  any  minor  child  of  the  deceased. 
In  the  case  of  Allen  v.  Llndsey,  113  Ga.  521, 
88  S.  E.  875,  the  application  included  the 
minors,  and  the  return  was  construed  in  the 


light  of  that  fact  The  plalntlfT  planted  her 
alleged  right  to  recover  upon  the  proposition 
that  she  was  a  beneficiary  of  the  year's  sup- 
port In  our  judgment  she  failed,  under  any 
view  of  the  evidence,  to  show  that  she  was 
such  a  beneficiary,  and  it  was  therefore 
error  to  direct  a  verdict  in  her  favor.  Before 
concluding  we  wish  to  remark  that  we  must 
not  be  understood  as  sanctioning  the  Idea 
that  in  any  event  it  would  have  been  lawful, 
upon  the  petition  filed  In  this  case,  for  the 
plaintiff  to  recover,  with  the  right  of  posses- 
sion to  begin  after  the  death  of  her  mother. 
No  point  of  this  kind  was  presented  for  our 
decision,  and  we  have  accordingly  dealt  with 
the  case  as  it  comes  to  us  from  the  court 
below. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

IITTVE,  J.  (concurring  specially).  I  do 
not  at  all  agree  to  the  correctness  of  the 
proposition  announced  In  the  second  head- 
note,  nor  to  the  reasoning  of  Presiding  Jus- 
tice LUMPKIN  by  which  he  supports  It  In 
the  opinion.  By  Civ.  Code,  {  3466,  a  provi- 
sion for  the  support  of  the  family  of  the 
decedent  Is  classed  as  one  of  the  necessary 
expenses  of  the  administration;  and  where 
that  family  consists  of  a  widow  and  minor 
children,  no  year's  support  can  be  lawfully 
set  aside  to  the  widow  excluding  such  chil- 
dren, nor  to  the  children  excluding  the  wid- 
ow, unless  there  are  two  sets  of  children  by 
different  wives.  Civ.  Code,  ^  8470.  The  pro- 
vision is  made  for  a  class  as  a  whole,  and 
not  for  the  benefit  of  one  of  that  class.  The 
statute  expressly  states  that  the  year's  sup- 
port for  the  family— that  is,  the  widow  and 
minor  children— may  be  set  aside  on  the  ap- 
plication of  the  widow.  Therefore,  when  it 
is  80  set  aside  (without  regard  to  the  want 
of  an  allegation  that  minor  children  are  a 
part  of  the  family),  the  provision  so  made 
Inures  to  the  benefit  of  the  class  named  in 
the  statute.  Notwithstanding  I  take  this 
view  of  the  law,  I  concur  in  the  judgment 
rendered,  because,  assuming  that  the  year's 
support  in  the  present  case  was  properly  set 
aside,  and  the  defendant  in  error  was  one 
of  the  beneficiaries  thereunder,  she  was  not 
entitled  to  recover  against  her  mother  any 
portion  of  the  land  so  set  apart  The  rea- 
sons for  this  are  fully  set  out  In  the  cases 
of  Miller  V.  Ennls,  107  Ga.  663,  34  S.  E.  302, 
and  Howard  T.  Pope,  109  Ga.  258,  84  S.  E. 
301. 


RANSOM  V.  STATE. 

(Supreme  Court  of  Georgia.    Feb.  4,  1902.) 

CRIMINAL  LAW— REVIEW. 

No  error  of  law  was  complained  of,  and 
the  evidence  warranted  the  verdict 
(Syllabus  by  the  0>urt) 

Error  from   superior   court    Washington 
county;  B.  D.  Evans,  Judge. 
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Oliver  RansozD  waa  convicted  of  crime, 
and  brings  error.    AfiDrmed. 

J.  A.  Robson,  for  plaintiff  In  error.    B.  T. 
Rawllngs,  Sol.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


BERRIE,  Sheriff,  et  al.  t.  ATKINSON  et  al. 

(Supreme  Conrt  of  Georgia.    Feb.  6,  1902.) 

COSTS— LIABILITY    Or  ATTORNET. 

Where  an  attorney  Institntes  a  suit  in  be- 
half of  plaintiffs  some  of  whom  reside  in  this 
state  and  some  of  whom  are  nonresidenta,  aud 
the  plaintiffs  are  cast  in  the  salt,  the  attorney 
is  not  liable  to  the  officers  of  court  for  any  of 
the  costs  incurred.  Section  6387  of  the  Civil 
Code  applies  only  when  the  plaintiff  or  plain- 
tiffs are  all  nonresidents. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glynn  county: 
Job.  W.  Bennet  Judge. 

Motion  by  W.  H.  Berrie,  sheriff,  and  oth- 
ers, against  Atkinson  &  Dunwody  and  oth- 
ers. Demurrer  to  motion  sustained,  and  pe- 
tloners  bring  error.    Affirmed. 

Fred  T.  Saussy  and  D.  W.  Krauss,  for 
plaintiffs  In  error.  W.  E.  Kay,  Atkinson  & 
Dunwoody,  and  Crovatt  &  Whitfield,  tor  de- 
fendants In  error. 

SIMMONS,  O.  J.  Certain  attorneys  Insti- 
tuted an  action  In  Glynn  superior  court  In 
behalf  of  several  persons,  some  of  whom 
were  residents  of  this  state  and  some  of 
whom  were  nonresidents.  At  the  final  ter- 
mination of  the  case  the  plaintiffs  were  cast 
In  the  suit  Judgments  were  entered  up  for 
the  use  of  the  officers  of  court  for  certain 
amounts  against  the  plaintiffs.  At  a  subse- 
quent term  of  the  court  a  motion  was  made 
to  have  the  Judgment  amended  so  as  to 
make  the  attorneys  liable  for  the  costs  In 
the  case.  The  Judge  of  the  court  below  sus- 
tained a  demurrer  to  this  motion.  The  mov- 
ants excepted. 

The  Civil  Code  (section  5387)  provides 
that  "when  any  attorney  shall  Institute  a 
suit  in  any  of  the  courts  of  this  state  for 
any  person  who  resides  out  of  this  state, 
such  attorney  shall  be  liable  to  pay  all  costs 
of  the  officers  of  court  In  case  such  suit 
shall  be  dismissed  or  the  plaintiff  be  cast  In 
his  suit."  There  have  been  several  rulings 
made  by  this  court  upon  this  section  and  the 
acts  from  which  It  was  codified.  These 
cases  hold  that  an  attorney  who  brings  a 
suit  for  a  nonresident  Is  responsible,  under 
this  section,  for  the  costs.  The  case  now 
under  consideration  Is  different  from  any  of 
these  cases.  In  them  the  record  disclosed 
either  that  the  sole  plaintiff  was  a  nonresi- 
dent or  that  all  of  the  plaintiffs  were  non- 
residents of  the  state.  This  Is  the  first  time 
this  conrt  has  had  to  deal  with  a  case  In 
which  som«  of  the  plaintiffs  were  residents 
and  some  nonresidents.    After  much  consid- 


eration we  have  come  to  the  conclusion  that 
In  such  a  case  the  attorneys  who  Instltated 
the  action  are  not  liable  for  any  of  the  coats. 
The  act  of  the  general  assembly  from  which 
this  section  was  codified  Is  In  derogation  of 
common  law,  and  is  somewhat  in  the  nature 
of  a  penal  statute.  It  should  therefore  be 
strictly  construed.  Construed  strictly.  It 
means,  In  our  opinion,  that  the  attorney  Is 
liable  only  where  he  has  Instituted  a  suit  for 
a  sole  plaintiff  who  Is  nonresident,  or  for 
two  or  more  plaintiffs  all  of  whom  are  non- 
resident If  he  does  this,  and  the  plaintiff 
or  plaintiffs  are  cast  in  the  suit  the  statute 
makes  him  liable  for  all  of  the  costs.  If  the 
movants  In  this  case  were  correct  In  their 
interpretation  of  the  statute,  these  attorneys 
would  have  to  pay  all  the  costs  in  the  case, 
although  one-half  or  two-thirds  of  the  plain- 
tiffs may  have  been  residents  of  this  state, 
and  perfectly  solvent  Indeed,  under  this 
construction,  if  all  the  plaintiffs  but  one 
were  residents,  the  attorneys  would  still 
have  to  pay  all  the  costs.  We  think  that 
the  general  assembly.  In  enacting  this  stat- 
ute, did  not  have  such  a  case  as  this  In  con- 
templation, but  merely  Intended  to  provide 
for  the  protection  of  the  officers  of  court 
where  there  was  no  resident  plaintiff. 
Where  a  resident  plaintiff  brings  a  snlt  in 
this  state  and  loses,  the  law  requires  him  to 
pay  the  costs.  If  two  or  more  bring  an  ac- 
tion and  lose,  and  one  is  insolvent  the  sol- 
vent plaintiff  or  plaintiffs  are  liable  for  all 
the  costs.  So,  we  think,  if  resident  snltors 
are  willing  to  Join  in  a  petition  with  nonresi- 
dents, they  take  the  risk,  If  cast  in  the  suit 
of  having  to  pay  all  the  costs  and  to  en- 
force the  Judgment  against  the  nonresidents 
by  due  course  of  law.  For  these  reasons 
we  think  the  trial  Judge  was  right  In  sus- 
taining the  demurrer  filed  by  the  attorneys. 
Judgment  affirmed.  All  the  Justices  con- 
curring. 


GEORGIA  NORTHERN  RT.  CO.  t.  IN- 
GRAM. 
(Supreme  Court  of  Georgia.    Feb.  6,  19Q2.) 

UALPRACTICB— BURDEN  OF  PROOF— 
BVIDBNCE. 

1.  In  a  suit  for  damages  alleged  to  have  been 
caused  by  the  malpractice  of  a  surReon.  the 
burden  is  on  the  plautiff  to  show  a  want  of  due 
care,  skill,  or  diligence,  and  also  that  the  in- 
jury resulted  from  the  want  of  such  care,  skill, 
or  diliEence. 

2.  The  evidence  In  this  case  did  not  authorize 
a  verdict  for  the  plaintiff. 

(Syllabus  by  the  <3ourt) 

Error  from  superior  court  Brooks  county; 
J.  B.  Estes.  Judge. 

Action  by  Ant  Ingram  against  the  Georgia 
Northern  Railway  Company.  Judgment  for 
plaintiff.  Defendant  brings  error.  Revers- 
ed. 

W.  M.  Hammond  and  W.  S.  Humphreys, 
for  plaintiff  In  error.    S.  A.  Roddenbery,  S. 
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S.  Bennet,  and  Felder  &  Rountree,  for  de- 
fendant In  error. 

SIMMONS,  C.  J.  Ingram  brougb  his  ac- 
tion for  damages  against  the  Georgia  North- 
em  Railway  Company.  In  his  petition  he 
alleged  that  he  was  an  employ^  of  the  com- 
pany, and  that  the  company  had  contracted 
■with  him  and  other  employes  that,  for  60 
cents  per  month,  It  would  furnish  a  skilled 
surgeon  to  attend  them  in  case  of  sickness 
or  accident;  that  the  defendant  had  appoint- 
ed a  Dr.  Daniels  as  Its  surgeon,  and  plaintiff 
had  complied  with  his  agrreement  to  pay  50 
cents  per  month;  that  on  a  certain  occasion 
plaintiff  was  Injured  while  endeavoring  to 
dismount  from  an  engine;  that  Dr.  Daniels 
was  sent  for  by  the  agents  of  the  defendant; 
that  the  doctor  came,  dressed  the  wound, 
and  told  plaintiff  that  his  Injuries  were  not 
serious;  that,  by  reason  of  neglect  on  the 
part  of  the  doctor  and  unskillful  treatment, 
gangrene  set  in,  and  plaintiff's  leg  had  to  be 
amputated  above  the  knee.  On  the  trial  the 
plaintiff  and  his  witnesses  testified,  in  sub- 
stance, that  the  doctor  was  called  on  Sat- 
urday and  dressed  the  wound,  saying  there 
was  no  danger  of  losing  the  leg.  He  did 
not  return  until  Tuesday  or  Wednesday. 
After  that  the  doctor  sent  his  brother  to 
dress  the  wound.  This  brother  washed  the 
wound  in  water  so  hot  as  to  give  the  patient 
great  pain,  and  then  bound  it  so  tightly 
with  bandages  as  to  cause  plaintiff  excessive 
pain  and  suffering.  Plaintiff  suffered  great- 
ly for  two  days,  when  Dr.  Daniels  returned. 
Upon  examining  the  wound  he  said  It  was 
In  bad  condition.  On  Saturday  the  doctor 
amputated  the  limb,  saying  that  his  brother 
had  bonnd  it  up  too  tight.  In  behalf  of  the 
defendant  the  doctor  testified  that  he  was  a 
graduate  of  two  medical  colleges,  one  in 
Georgia  and  the  other  In  New  York,  and 
that  he  had  practiced  medicine  for  about 
eight  years,  and  had  experience  In  treating 
this  kind  of  wound;  that  the  wound  of 
plaintiff  was  properly  treated;  that  it  was 
not  neglected,  and  had  not  been  bound  too 
tightly  by  his  brother;  that  he  saw  the 
wonnd  on  Tuesday  after  he  had  dressed  It 
on  Saturday,  and  was  fearful  that  gangrene 
would  set  in;  that  It  was  necessary  to  ampu- 
tate the  limb  In  order  to  save  the  patient's 
life.  Under  this  state  of  facts,  the  Jury 
found  for  the  plaintiff.  The  defendant  mov- 
ed for  a  new  trial.  The  judge  overruled  the 
motion,  and  the  movant  excepted. 

1.  It  will  be  seen  from  the  above  state- 
ment of  facts  that  the  surgeon  who  Is  al- 
leged to  have  been  neglectful  and  unskill- 
ful In  his  treatment  of  the  plaintiff  was  not 
himself  sued,  but  the  suit  was  brought 
against  the  railway  company.  The  fact  that 
It  was  thus  brought  does  not,  in  our  opin- 
ion, change  the  rule  as  to  the  bnrdra  at 
proof.  As  far  as  we  are  Informed,  the  au- 
thorities are  uniform  that  in  suits  of  this 
character  the  burden  Is  on  the  plaintiff  to 


show  a  want  of  due  care,  skill,  or  diligence, 
and  also  that  the  Injury  resulted  from  a 
want  of  such  Cdre,  skill,  or  diligence.  Tayl. 
Med.  Jur.  356;  14  Am.  &  Gng.  Bnc.  Law, 
78. 

2.  In  the  present  case  the  plaintiff  failed 
to  carry  the  onus  thus  imposed  upon  him. 
Indeed,  he  failed  to  prove  the  allegations  of 
his  petition.  It  is  true  that  he  and  his  wit- 
nesses testified  that  the  doctor  sent  his 
brother  to  dress  the  wound,  and  that  the 
brother  used  on  It  very  hot  water,  and 
bandaged  It  so  tightly  as  to  cause  the  plain- 
tiff great  pain.  Even  if  we  consider  this  as 
negligent  on  the  part  of  the  surgeon,  the 
evidence  utterly  fails  to  show  that  the  ne- 
cessity for  the  amputation  was  caused  there- 
by. Nothing  Is  shown  In  the  evidence  as  to 
who  the  Burgeon's  brother  was,— whether  he 
was  a  physician,  or  whether  he  had  any 
skill  or  experience  In  dressing  wounds.  The 
petition  alleged  that  this  brother  was  mere- 
ly a  yoimg  medical  student;  but  the  defend- 
ant's answer  denied  this,  and  the  evidence 
falls  to  show  it  So  far  as  can  be  told  from 
the  brief  of  evidence,  he  may  have  been  an 
expert  surgeon.  However  this  may  be,  we 
are  clear  that  it  was  Incumbent  upon  the 
plaintiff  to  show  a  want  of  due  care,  skill, 
or  diligence,  and  also  that  from  such  want 
of  care,  skill,  or  diligence  resulted  the  neces- 
sity for  the  amputation  of  his  leg.  As  he  did 
not  show  this,  the  verdict  In  his  favor  was 
contrary  to  law. 

Judgment  reversed.  All  the  justices  con- 
curring. 


RUSSELL  et  al.  v.  MOHR-WEIL  LUMBER 
00. 

(Supreme  Court  of  Georgia.    Feb.  7,  1902.) 

HXECUTION  SALK-PURCHASK  BT  PLAINTIFF 
—REVERSAL  OF  JUDGMENT— ANNULMENT. 
A  sheriff's  sale  of  property  to  the  plaintiff 
In  the  execution  under  which  the  sale  was  had 
should,  upon  the  subsequent  setting  aside  of 
the  judgment  on  which  such  executicHi  was  is- 
sued, be  itself  annulled  and  declared  void  upou 
a  proper  petition  filed  by  the  defendant  in  exe- 
cution, nnless  he  consented  to  or  acquiesced  in 
the  sale;  and  this  is  so  though  he,  on  suing  out 
a  bill  of  exceptions  to  have  that  judgment  re- 
viewed by  the  supreme  court,  failed  to  obtain 
a  supersedeas,  and  the  sale  took  place  while 
the  case  was  pending  in  that  conrt. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  WUcoz  county; 
D.  M.  Roberts,  Judge. 

Action  by  A.  B.  &  M.  B.  Russell  against 
the  Mohr-Well  Lumber  Company.  Judgment 
for  plaintiffs  was  reversed  on  error,  and  on 
motion  execution  sale  was  set  aside.  From 
the  order  setting  It  aside,  plaintiffs  bring  er- 
ror.   Affirmed. 

Bldrldge  Gutts  and  Hal  Lawson,  for  plain- 
tiffs in  errcff.  Hardeman,  Davis,  Turner  & 
Jones,  B.  H.  Williams,  and  O.  J.  Wimber> 
ly,  for  defendant  In  error. 
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LITMPKIN,  P.  J.  As  a  result  of  compli- 
cated litigation  between  the  Mohr-Well 
Lumber  Company  and  A.  B.  &  M.  B.  Bus- 
sell,  the  latter  obtained  against  the  former 
a  Judgment  for  a  considerable  sum.  This 
Judgment  was  set  aside  by  this  court  at  the 
October  term,  18S)9.  See  100  Ga.  579,  34 
S.  B.  1005.  While  the  case  was  pending 
here,  the  Bussells  caused  an  execution  Is- 
sued upon  the  Judgment  mentioned  to  be 
levied  upon  certain  property.  The  same  was 
sold,  and  they  became  the  purchasers.  '  After 
the  Judgment  of  this  court  was  certifled  to 
the  trial  court,  the  lumber  company  Sled  a 
petition  to  set  this  sale  aside,  and  on  the 
hearing  thereof  an  order  setting  the  sale 
aside  was  granted.  To  this  the  Bussells  ex- 
cepted, and  the  sole  question  presented  by 
their  bill  of  exceptions  is  whether  or  not  this 
order  was  properly  granted. 

When  the  original  Judgment  against  the 
lumber  company  was  rendered  and  it  brought 
the  case  here,  it  did  not  sue  out  a  superse- 
deas, and  the  plaintiffs  in  error  Insist  that 
for  this  reason  the  sale  should  stand.  We 
have  little  difficulty  in  reaching  the  conclu- 
sion that  the  trial  Judge  rightly  held  to  the 
contrary.  By  falling  to  sue  out  a  superse- 
deas, the  lumber  cmnpany  merely  lost  its 
right  to  have  the  Judgment  suspended  while 
under  review  by  the  supreme  court  If  the 
plaintiffs  In  that  Judgment  chose  to  press 
the  same,  they  did  so  at  their  own  rlslc.  In 
other  words,  they  toolc  the  chances  of  ob- 
taining from  this  court  an  affirmance  of 
their  Judgment  As  it  was  reversed,  set 
aside,  and  rendered  enOrely  nugatory,  it  fol- 
lows, as  an  inevitable  consequence,  that  the 
sale  to  themselves  bad  thereunder  must  fall 
to  the  ground. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


HBIXS  T.  SAVANNAH,  F.  &  W.  RT.  CO. 
(Supreme  Coart  of  Georgia.    Feb.  6,  1902.) 

CABRIBHS  —  INJURY  TO  PASSENGER  —  PLEAD- 
INO— AMENDMENT— NONSUIT. 

1.  An  action  against  a  railroad  company,  as 
lesjior  or  licensor  of  another  company,  for  per- 
mitting such  company  to  inflict  injuries  upon 
the  plaintiff,  cannot  be  converted  by  amend- 
ment into  an  action  against  the  same  defendant 
as  a  common  carrier  of  passengers,  for  inflict- 
ing the  alleged  injuries  through  its  own  serv- 
ants and  agents. 

2.  Where  the  material  allegations  of  a  pe- 
tition are  not  sustained  by  the  evidence  for 
the  plaintiff,  a  Judgment  of  nonsuH  is  proper. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  J.  F.  Heins  against  the  Savan- 
nah, Florida  &  Western  Bailway  Company. 
Judgment  for  defendant  and  plaintiff  brings 
enor.    Affirmed. 

J.  H.  Merrill  and  a  P.  Hausell,  for  plain- 
tiff In  error.  D.  IL  Pope^  for  defendant  in 
error. 


LEWIS.  J.  The  plaintiff  sued  the  Savan- 
nah, Florida  &  Western  Hallway  Company 
for  damages  on  account  of  personal  injuries 
alleged  to  have  been  sustained  by  him  while 
traveling  as  a  passenger  on  one  of  tbe  de- 
fendant's trains.  The  petition,  as  originally 
filed,  alleged  that  the  defendant  was  a  cor- 
poration "doing  business  in  said  county  of 
Decatur  •  •  •  under  the  name,  control, 
and  management  of  a  certain  incorporated 
company  Imown  as  the  Alabama  Midland 
Railway  Company,  which  last-named  railway 
company,  its  agents,  servants,  and  employes, 
was  at  tbe  time  the  damage  and  injuries 
hereinafter  set  out  and  complained  of  were 
inflicted,  and  now  is,  ushig  and  exercising 
the  franchise  of  the  said  Savannah,  Florida 
&  Western  Railway  Company  •  •  • 
with  and  by  the  permission  of  said  last- 
named  company."  It  is  further  alleged  that 
the  injuries  on  account  of  which  suit  was 
brought  were  inflicted  "while  petitioner  was 
being  carried  as  a  passenger  upon  a  passen- 
ger coach  that  was  being  drawn  over  the 
road  and  track  of  the  said  Savannah,  Flor- 
ida &  Western  Railway  Company  by  and 
under  the  direction,  use,  and  conirol  of  the 
agents,  servants,  and  employes  of  the  said 
Alabama  Midland  Railway  Company  •  •  • 
for  a  valuable  consideration  paid  by  him  to 
the  agents,  etc.,  of  the  said  Alabama  Mid- 
land Railway  Company";  and  that  "the 
agents,  servants,  and  employ^  of  the  said 
Alabama  Midland  Company,  then  and  now 
using  and  exercising  the  franchises  of  tbe 
said  Savannah,  Florida  &  Western  Railway 
Company  •  •  •  by  permission  of  the 
said  Savannah,  Florida  &  Western  Railway 
Company,  did  so  carelessly  and  negligently 
demean  themselves"  as  to  cause  the  damage 
sued  for.  The  defendant  filed  a  plea  In 
which  It  denied  all  allegations  of  negligence 
and  of  liability,  and  also  denied  the  allega- 
tlona  of  the  petition  as  to  the  use  of  Its 
franchises  by  the  Alabama  Midland  Railway 
Company.  At  the  trial  tbe  plaintiff  moved 
to  amend  his  petition  by  strildng  therefrom 
all  reference  to  tbe  Alabama  Midland  Rail- 
way Company,  thus  changing  It  so  as  to 
charge  tbe  defendant  company  directly  with 
the  acts  of  negUgoice  alleged  to  have  been 
the  cause  of  the  injuries  received.  The  conrt 
refused  to  allow  this  amendment  and  the 
case  proceeded  to  trial  upon  the  petition  as 
originally  filed.  By  agreement  of  counsel 
the  brief  of  the  evidence  taken  on  a  former 
trial  of  the  case  was  used  as  evidence  on 
the  trial  of  this  case.  The  court  on  motion, 
granted  a  nonsuit  To  the  order  refusing  to 
allow  his  amendment  and  to  the  grant  of 
the  nonsuit  the  plaintiff  excepted. 

1.  It  Is  undeniably  true  that  the  plaintiff's 
original  petition  set  forth  a  good  cause  of 
action  against  the  Savannah,  Florida  ft 
Western  Railway  Oompany,  as  it  Is  the  set- 
tled law  of  this  state  that  a  ralhx>ad  com- 
pany permitting  another  company  to  tise  Its 
franchise  and  run  trains  over  its  track  la 
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Uable  for  personal  Injuries  to  a  passenger  on 
one  of  such  trains.  See  Railroad  Co.  \.  Fbin- 
azee,  98  Oa.  488,  21  S.  £.  66,  and  cases  cited. 
It  is  also  true  that  the  petition  as  sought  to 
be  amended  set  forth  a  good  cause  of  ac- 
tion against  the  defendant  The  two  causes 
of  action,  howerer,  are  essentially  different 
In  their  nature.  One  seeks  to  recover  from 
the  defendant  In  Its  capacity  of  lessor  or  li- 
censor of  the  company  which  Inflicted  the 
Injury;  the  other  in  its  capacity  of  common 
carrier  of  passengers  itself  inflicting  the  in- 
Jury.  While  the  railroad  company  is  liable 
in  both  capacities,  the  manner  and  nature  of 
Its  liability  In  one  is  quite  different  from 
that  in  the  other,  and  a  suit  against  it  in  one 
such  caipacity  cannot  by  amendment  be  chan- 
ged Into  a  suit  against  It  In  the  other.  A 
case  directly  in  point  Is  that  of  Bailroad  Co. 
V.  WUUams,  106  Ga.  70,  31  S.  B.  134,  where 
the  plaintiff  originally  sued  the  railroad  com- 
pany on  account  of  Injuries  sustained  by  rea- 
son of  the  defective  construction  of  a  plat- 
form upon  which  he  alleged  that  he  was  en- 
gaged at  work  as  an  employ^  of  the  com- 
pany, and  afterwards  amended  bis  petition 
by  striking  out  that  portion  in  which  he  al- 
leged that  he  was  a  servant  of  the  company, 
and  inserting  In  lieu  thereof  that  he  was  law- 
fully on  the  platform  in  the  discharge  of  his 
duties  as  the  servant  of  a  tenant  of  the  de- 
fendant, and  tbat  be  was  Injured  by  reason 
of  the  negligence  of  the  defendant  In  fall- 
ing to  have  and  keep  a  properly  constructed 
platform.  In  tbat  case,  as  In  this,  a  good 
cause  of  action  was  set  up  in  both  the  peti- 
tion and  the  amendment;  but  the  court  held 
that  they  were  quite  different,  and  reversed 
the  judgment  of  the  trial  court  in  allowing 
the  amendment  In  the  opinion  (on  page  72, 
106  Ga.,  and  page  134,  81  S.  B.)  Chief  Jus- 
tice Simmons  says:  "These  obligations  are 
^ttlte  distinct  and  a  breach  of  one  gives  rise 
to  a  cause  of  action  quite  distinct  from  that 
arising  from  a  breach  of  the  other.  While 
our  Code  is  very  liberal  in  allowing  ammd- 
ments,  and  while  tbls  court  has  been  liberal 
in  construing  the  Code  upon  this  question, 
neither  the  Code  nor  the  decisions  of  this 
court  will  sanction  the  allowance  of  an 
amendment  which  adds  a  new  and  distinct 
cause  of  action  to  the  original  suit"  Pui^ 
suing  tbls  reasoning.  It  is  plain  that  a  suit 
against  a  railroad  company  as  lessor  or  li- 
censor for  permitting  an  Injury  to  be  Inflict- 
ed cannot  be  converted  by  amendment  into  a 
suit  against  the  company  as  a  carrier  for 
doing  the  wrong  itself. 

2.  The  evidence  showed  that  while  the 
plaintiff  was  seated  as  a  passenger  in  a  car 
of  the  defendant  company,  which  was  at 
the  time  standing  still,  something  (presum- 
ably an  engine  or  another  train  of  cars)  col- 
lided with  the  car  in  which  he  was  seated, 
and  threw  him  from  his  seat,  inflicting  in- 
juries described.  Nothing  appears  to  show 
by  whose  fault  the  collision  occurred,  and 
ihe  Alabama  Midland  Railway  Comi>any  is 


not  connected  in  any  way  with  the  occur- 
rence. The  plaintiff  having  failed  to  prove 
his  case  as  laid,  the  judgment  of  nonsuit  was 
proper. 

Judgment  affirmed.    AU  the  justices  con- 
curring. 


SAVANNAH,  F.  &  W.  RY.  CJO.  r.  HUMPH- 
REYS. 
(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

AUTHORITY    OF   AGENT— RATIFICATION    BY 
PRINCIPAL. 

1.  In  a  suit  by  an  employe  of  a  railroad  com- 
pany for  breach  of  an  agreement  by  which 
he  alleges  that  the  company,  through  one  of  its 
agents,  agreed  to  pay  him  a  certain  sum  for 
rent  of  a  house  in  which  he  resided,  he  is  not 
entitled  to  recover  unless  he  shows  by  evidence 
that  the  agent  who  made  the  contract  had  au- 
thority to  do  so,  aud  to  bind  the  company,  or 
that  there  was  a  ratification  of  the  agreement 
by  the  company. 

2.  The  fact  that  the  company  paid  plaintiff 
his  daily  or  moodily  wages  for  his  work  upon 
its  roadbed  was  not  sufficient  to  amount  to  a 
ratification  of  the  agreement  to  pay  his  house 
rent  in  addition,  unless  it  was  shown  that  the 
company  bad  notice  of  this  latter  portion  of 
the  agreement  made,  without  authority,  by  its 
agent 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Thomas  county; 
A.  W.  Flte,  Judge. 

Action,  by  Bdward  Humphreys  against  the 
Savannah,  Florida  &  Western  Railway  (Com- 
pany. Judgmoit  for  plaintiff.  Defendant 
brings  error.    Reversed. 

C.  M.  Smith  and  D.  H.  Pope,  for  plaintiff 
In  error.  Hammond  &  Hammond,  for  de- 
fendant in  error. 

SIMMONS,  0.  J.  In  1896  Humphreys 
brought  his  action  against  the  defendant  rail- 
way company,  alleging  that  In  1889  he  made 
a  contract  with  a  certain  siq>ervisor  of  the 
defendant's  road,  whereby  It  was  agreed 
that  for  his  work  he  should  receive  f  1.76 
per  day  and  a  house  to  live  In;  that  the  de- 
fendant had  broken  this  contract  by  falling 
and  refushig  to  furnish  him  with  a  house  as 
agreed,  or  to  pay  him  for  the  rent  of  the 
house  in  which  he  resided.  The  defendant 
denied  that  any  such  contract  was  made,  and 
also  denied  that  the  supervisor  bad  any  au- 
thority to  bind  the  company  by  contracting 
to  furnish  plaintiff  with  a  house  to  live  In. 
On  the  trial  the  jury  returned  a  verdict  In 
favor  of  the  plaintiff.  The  defendant  moved 
for  a  new  trial,  and,  when  the  motion  was 
overruled  by  the  judge,  excepted. 

1.  One  of  the  grounds  of  the  motion  com- 
plained that  the  verdict  was  contrary  to  the 
evidence,  because  there  was  no  evidence  go- 
ing to  show  that  the  supervisor,  with  whom 
the  contract  was  alleged  to  have  been  made, 
had  any  authority  to  bind  the  company  to 
furnish  plaintiff  with  a  dwelling  house  or  to 
pay  his  house  rent  We  have  carefully  ex- 
amined the  evidence  in  the  record,  and  find 
BO  evidence  that  the  agent  had  such  author- 
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Ity.  The  plaintiff  testifled  that  be  and  the 
supervisor  did,  as  a  matter  of  fact,  enter 
into  aucb  an  agreement;  that  the  defendant 
bad  Bome  houses,  but  all  of  tbem  were  oc- 
cupied, and  the  supervisor  told  him  to  rent 
a  bouse,  or  to  occupy  one  of  bis  own,  and 
the  company  wonld  pay  him  rent  therefor. 
The  supervisor  denied  having  made  such  a 
contract,  and  further  testified  that,  if  he  bad 
attempted  to  do  so,  the  contract  would  not 
have  been  binding  on  the  company,  for  the 
reason  that  he  had  no  authority  whatever 
to  make  It.  There  was  no  evidence  at  all 
showing  that  the  supervisor  had  such  author- 
ity. It  was  claimed  in  the  argument  here 
that,  inasmuch  as  the  supervisor  had  authori- 
ty to  employ  hands  to  worli  upon  the  roadbed, 
the  anthwity  to  agree  to  pay  bouse  rent  tor 
one  of  his  hands  would  be  implied.  That 
might  be  true  if  the  company  had  given  the 
supervisor  the  power  of  a  general  agent  in 
this  regard;  but  there  is  no  proof  in  the  rec- 
ord whether  his  powers  were  general  or  spe- 
cial, and  we  cannot  infer  that  he  had  general 
powers  so  broad  as  to  Include  by  implication 
the  authority  to  agree  to  pay  house  teat  for 
the  men  he  employed.  Indeed,  the  record 
does  not  even  show  that  the  supervisor  bad 
authority  to  employ  hands,  nor  Is  there  any 
proof  as  to  what  were  bis  duties  as  super- 
visor. Inasmuch  as  the  company  paid  the 
plaintift  wages  for  his  work,  it  could  be  in- 
ferred either  that  the  supervisor  had  pow- 
er to  employ  him,  or  else  that  the  company 
ratified  the  contract  to  this  extent.  Cor- 
porations act  entirely  through  their  agents. 
They  have  agents  in  different  departments 
of  their  service.  Whether  these  agents  have 
power  to  make  certain  contracts  depends  en- 
tirely upon  the  powers  given  them  by  the 
corporation.  When  one  of  them  makes  a 
contract,  the  corporation  is  bound  only  when 
the  making  of  the  contract  was  within  the 
power  of  the  agMit,  or  when  the  contract 
has  been,  with  full  knowledge  of  the  facts, 
ratified  by  the  corporation.  The  power  of 
an  agent  to  employ  one  or  more  laborers  to 
work  upon  the  roadbed  of  a  railway  com- 
pany does  not  necessarily  imply  power  to 
agree  to  pay  the  rent  of  their  dwelling 
houses. 

2.  It  at^ears  that  the  defendant  company 
did  pay  the  wages  of  the  plaintiff  for  nearly 
six  years,  but  that  it  did  not. give  bim  any 
compensation  for  house  rent.  It  does  not 
appear  that  any  authorized  agent  had  any  no- 
tice of  the  alleged  contract  to  furnish  plain- 
tiff with  a  house  or  to  pay  his  house  rent 
It  is  true  there  was  some  corresiwndence  be- 
tween the  supervisor  who  employed  him  and 
the  defendant's  road  master,  in  which  the 
supervisor  InfOTmed  the  road  master  that 
plaintiff  had  been  occupying  a  house  of  his 
own  for  9  long  time,  and  asked  the  road 
master  to  famish  him  a.  bouse  free  of  rent, 
rhe  road  master  replied  that  he  would  try 
to  have  a  house  erected  for  the  plaintiff. 
There  is  no  intimation  In  this  correspondence 


that  the  road  master  had  any  notice  of  the 
contract  to  furnish  plaintiff  a  house.  The 
payment  of  the  plaintiff's  cash  wages  by  the 
defendant,  without  any  notice  of  the  agree- 
ment to  pay  house  rent,  cannot,  we  think, 
amonnt  to  a  ratification  of  the  entire  con- 
tract We  cannot  hold  that  there  was  any 
ratification  as  to  that  part  of  the  ccmtract 
of  which  the  defendant  had  no  notice. 

Judgment  reversed.    All  the  justices  con- 
curring. 


BEID  T.  CALDWELL  et  sL 

(Supreme  Conrt  of  Georgia.     Feb.  6,  1902.) 

RBS      JUDICATA— TROVER— TITLE— BVIDBNCB— 
PERFORMANCE  OF  CONDITIONS- 
HARMLESS  ERROR. 

1.  While,  under  the  mling  made  in  the  case 
of  Reid  V.  Caldwell,  36  S.  E.  6»1,  110  Gs.  4S1. 
the  plaintiff  could  not,  owing  to  the  nature  of 
bis  conU'act,  maiutain  an  action  to  recover  a 
portion  of  the  stock  in  dispute,  he  was  entitled 
to  sue  npon  the  entire  contract  for  the  whole 
amount  of  the  stock. 

2.  Tile  evidence  for  the  plaintiff  showiuj; 
that  hia  title  depended  upon  conditions  which 
had  not  been  performed,  the  court  did  not  err 
in  granting  a  nonsuit 

3.  Harmless  error  will  not  work  a  reversal  of 
the  judgment  of  the  trial  court 

(Syilabus  by  the  Court) 

Error  from  superior  court,  Decatur  coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  James  A.  Reid  against  C  H. 
Caldwell  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Hawes  &  Hawes,  for  plaintiff  in  error. 
Alex  T.  London,  Townsend  &  Westmoreland, 
and  Bower  &  Bower,  for  defendants  In  er- 
ror. 

LEWIS,  J.  This  was  an  action  of  trover 
brought  by  Reid  against  O&ldwell  and  oth- 
ers, as  trustees  representing  the  stockhold- 
ers of  the  Flint  River  Lumber  Company,  to 
recover  375  shares  of  the  stock  of  that  com- 
pany. The  defendants  pleaded  res  adjudi- 
cata,  and  also  pleaded  not  guilty.  At  the 
conclusion  of  the  plaintiff's  evidence,  the 
court  npon  motion,  granted  a  nonsuit,  and 
the  plaintiff  excepted. 

1.  A  case  between  these  parties  based  np- 
on the  same  contract  that  is  involved  In  the 
present  suit  has  been  before  this  court,  and 
was  decided  adversely  to  the  present  plain- 
tiff In  error.  See  Reid  y.  CaldweU,  110  Ga. 
481,  86  &  B.  684.  There  is  a  very  decided 
difference,  however,  between  the  case  In  110 
Oa.  481,  36  S.  E.  684,  and  the  one  now  un- 
der consideration.  In  the  former  the  plain- 
tiff sought  to  recover  a  pro  rata  proportion 
of  the  stock  In  controversy.  The  conrt  held 
that  the  contract  upon  which  his  title  to  the 
sto<^  depended  was  an  entire  contract,  and 
must  be  sued  on  as  such  in  order  to  entitle 
the  plaintiff  to  recover  any  of  the  stock. 
The  present  action  is  lNX>ught  to  recover  375 
shares  of  stock,— the  full  amonnt  to  which 
the  plaintiff  would  be  entitled  npon  the  corn- 
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plete  performance  of  tbe  contract  The  case 
In  110  6a.  481,  36  S.  £2.  684,  decided,  not 
tbat  tbe  plaintiff  was  not  entitled  to  recover 
upon  the  contract  at  all,  but  that  the  con- 
tract was  not  severable,  and  hence  would 
not  permit  of  a  recovery  of  a  pro  rata  pro- 
portion of  tbe  stock  In  dlspnte.  The  pres- 
ent action  Is  brought  upon  the  entire  con- 
tract and  is  not  subject  to  tbe  demurrers 
which  were  sustained  In  tbe  former  case. 
It  follows  that  the  plea  of  res  adjudicata 
was  without  merit 

2.  Whatever  claim  the  plaintiff  has  to  the 
stock  In  controversy  is  based  upon  a  con- 
tract entered  into  between  him  and  the  de- 
fendants, which.  In  substance,  provides  that 
in  consideration  of  securing  tbe  personal 
services,  skill,  and  management  of  tbe  plain- 
tiff in  the  conduct  of  the  business  of  the 
Flint  River  Lumber  Company,  the  defend- 
ants will,  upon  the  payment  by  the  plaintiff 
of  $24,000  in  specified  installments,  convey 
to  bim  376  shares  of  stock  in  that  company. 
From  the  plaintiff's  own  testimony  it  ap- 
peared that  he  bad  only  paid  $7,600  upon 
this  contract.  Clearly,  then,  he  could  not 
maintain  his  action  to  recover  the  stock  for 
which  he  sued.  It  Is  unnecessary  to  con- 
sider the  legal  effect  of  the  sale  by  the  de- 
fendants of  the  stock,  because.  In  view  of 
tbe  fact  that  no  title  had  vested  in  the  plain- 
tiff, such  a  sale  could  In  no  way  have  affect- 
ed his  rights.  It  was  necessary  for  him  to 
show  title  in  himself  In  order  to  maintain 
his  suit  See  Mitchell  r.  Railway  C!o.,  Ill 
Ga.  763,  36  S.  E.  071,  SI  L.  R.  A.  622,  and 
cases  cited.  Having  failed  to  do  so,  the 
Judgment  of  nonsuit  which  was  rendered 
was  clearly  proper. 

S.  The  record  disdoses  that  error  was 
committed  by  the  court  below  in  excluding 
evidence,  but  in  view  of  the  fact  that  this 
evidence,  even  If  admitted,  could  not  have 
produced  any  different  result  from  that 
which  was  reached,  the  Judgment  of  tbe 
court  below  will  not  on  that  account  be  dis- 
turbed. 

Judgment  afBrmed.  All  the  Justices  con- 
curring. 


AARON,  County  Treasurer,  v.  GERMAN, 
Ordinary. 

(Siirreine  Court  of  Georgia.     Feb.  o,  1902.) 

a&LB  OF  COUNTY  BONDS— APPLICATION  OF 
PUOCBBDS— JUDOHENT. 

1.  One  who  has  failed  to  comply  with  a  duty 
imposed  npou  him  by  law  of  paying  over  to  an- 
other a  particular  fund  to  the  custody  of  which 
the  latter  is  entitled  is  liable  to  account  to 
him,  not  only  for  such  part  of  the  fund  as  the 
former  has  retained  in  his  hands,  but  also  for 
any  portion  thereof  of  which  he  may  have 
made  an  illegal  disposition. 

2.  When  the  right  of  a  plaintiff  to  specific  re- 
lief sought  by  him  is  unchallenged  by  demurrer 
or  otherwise,  and  he  establishes  by  uncoutra- 
dicted  evidence  the  facta  npou  which  he  bases 
his  alleged  right  to  such  relief,  his  prayer 
therefor  should  be  granted  as  matter  of  coui'se. 

(Syllabus  by  the  Court) 


Brror  from  superior  court  Fannin  coanty; 
Geo.  F.  Gober,  Judge. 

Action  by  J.  P.  Aaron,  county  treasurer, 
against  M.  J.  German,  ordinary.  Judgment 
for  defendant  and  plaintiff  brings  error.  Re- 
versed. 

Smith,  Hammond  &  Smith,  for  plaintiff  in 
error.    N.  A.  Morris,  for  defendant  in  error. 

LUMPKIN,  P.  J.  In  the  year  1900  the 
county  of  Fannin  Issued  bonds  to  the  amount 
of  $21,000  for  tbe  purpose  of  raising  money 
with  which  to  build  a  court  house.  During 
that  year  Thomas  J.  Wilson  was  ordinary, 
his  term  expiring  December  31.  He  was 
succeeded  In  office  by  M.  J.  G«rman,  whose 
term  began  on  tbe  1st  day  of  January,  1901. 
On  the  last  day  of  tbe  year  1900,  Wilson,  in 
his  official  capacity  as  ordinary,  sold  the  en- 
tire Issue  of  bonds  to  Roby  Robinson  for 
$21,000.  The  purchaser  paid  for  the  bonds 
by  drawing  a  check  on  the  Maddox-Rucker 
Banking  Company,  of  Atlanta.  It  was,  how- 
ever, agreed  in  writing  between  Wilson,  as 
ordinary,  and  Robinson  that  certain  orders 
which  the  former  had  drawn  on  the  county 
treasurer,  amounting  to  $12,039.00,  and  which 
were  held  by  the  Neal  Loan  &  Banking  Com- 
pany, of  Atlanta,  should  be  paid  out  of  tbe 
$21,000  represented  by  the  check.  These  or- 
ders were  in  fact  paid,  and  this  left  of  the 
$21,000,  $8,960.91.  After  tbe  1st  of  January, 
1901,  German,  as  the  successor  In  office  of 
Wilson,  collected  the  sum  last  mentioned 
from  the  Maddox-Rucker  Banking  Company. 
Subsequently,  German  proceeded  to  pay 
therefrom  various  county  orders  which  had 
been  drawn  by  Wilson,  his  predecessor  in  of- 
fice, in  payment  for  work  done  in  tbe  erec- 
tion of  the  court  bouse.  On  the  3d  day  of 
May,  1901,  James  P.  Aaron,  tbe  treasurer  of 
Fannin  county,  made  a  demand  upon  Ger- 
man, as  ordinary,  tor  $21,000,  the  gross 
amount  of  tbe  proceeds  of  the  bonds.  This 
demand  was  refused,  and  shortly  thereafter 
Aaron,  as  treasurer,  brought  against  Ger- 
man, as  ordinary,  a  petition  for  mandamus, 
the  purpose  of  which  was  to  require  the  de- 
fendant to  pay  over  to  tbe  plaintiff  the  sum 
of  $21,000,  or  at  least  the  $8,960.91  left  of 
tbe  fund  after  the  completion  of  the  above- 
mentioned  transaction  between  Wilson,  as 
ordinary,  and  Robinson,  tbe  purchaser  of  the 
bonds.  This  petition  was  served  <«i  German 
on  the  23d  day  of  May,  1901.  On  May  10, 
which  was  after  the  demand  had  been  made 
by  Aaron,  but  before  service  ujwn  German, 
tbe  latter  paid  out  of  the  fund  In  his  hands 
$380  for  furniture  which  had  been  placed  In 
the  new  court  house.  It  appeared,  when  the 
hearing  of  the  application  for  mandamus 
came  on,  that  German,  after  making  the  pay- 
ment last  referred  to,  had  in  bis  bands,  of 
the  amount  originally  collected  by  blm  from 
the  Maddox-Rucker  Banking  Company,  $2,- 
G71.70.  It  was  in  the  petition  alleged  that 
tbe  defendant  had  not  furnished  to  the  plain- 
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tiff  any  statement  Trhateyer  of  the  orders 
which  had  been  drawn,  either  by  himself  or 
his  iHredecessor  In  office,  upon  the  fond  real- 
ised by  the  sale  of  the  bonds;  and  before 
the  hearing  of  the  application  for  mandamus 
was  had,  the  plaintiff  amended  his  petition 
by  praying  that  the  defendant  be  required  to 
furnish  him  with  "a  full  statement  of  all  or- 
ders Issued,  payable  out  of  the  proceeds 
realized  by  the  sale  of  said  issue  of  bonds, 
as  required  by  law."  Upon  the  hearing  the 
facts  above  recited  were  made  to  appear. 
There  was  no  demurrer  to  the  petition,  and 
the  case  was,  by  consent  of  the  parties,  tried 
by  the  Judge  without  the  Intervention  of  a 
jury.  He  rendered  a  Judgment  In  the  fol- 
lowing words:  "After  hearing  the  evidence 
in  this  case  and  the  argument  of  counsel, 
mandamus  absolute  Is  granted  requiring  de- 
fendant to  deliver  within  five  days  to  plain- 
tiff the  funds  now  In  his  hands  as  admitted 
In  his  answer,  to  wit,  twenty-six  hundred  and 
seventy-one  and  t'Aoo  ($2,671.70)  dollai-s. 
As  to  the  rest  of  the  application,  mandamus 
is  denied.  It  not  appearing  that  the  defend- 
ant has  Issued  any  orders  against  said  fund 
since  his  Incumbency  of  the  office,  that  part 
of  the  application  for  mandamus  Is  denied." 
1.  It  Is  obvious  that  In  no  view  of  the  case 
was  €}erman  accountable  to  the  county  treas- 
urer fOT  the  $12,089.00  which  was  disposed 
of  by  his  predecessor  In  office.  German  did, 
however,  in  his  official  capacity  as  ordinary, 
receive  and  take  control  of  $S,900.&1  of  the 
proceeds  of  the  bonds,  and  accordingly  he 
was,  upon  the  theory  presented  by  the  plain- 
tiff's petition  (to  which,  as  has  been  remark- 
ed, there  was  no  demurrer),  under  a  legal 
duty  to  turn  the  same  over  to  the  county 
treasurer,  and  could  by  mandamus  be  com- 
pelled to  do  so.  The  Judgment  of  his  honor 
of  the  trial  court  was  necessarily  predicated 
upon  the  idea  that  German  could  thus  be  re- 
quired to  make  a  settlement  with  Aaron,  the 
treasurer;  for,  to  the  extent  above  indicated, 
a  mandamus  absolute  was  granted.  The 
Judge,  however,  only  directed  German,  as  or- 
dinary, to  pay  over  to  the  treasurer  the 
amount  which  was  on  baud  at  the  time  of 
the  trial.  In  view  of  the  pleadings  and  evi- 
dence, we  are  unable  to  perceive  why  the 
mandamus  absolute  should  not  have  been 
made  operative  as  to  the  gross  sum  of  $8.- 
960.dl,  which  went  into  the  hands  of  Ger- 
man. It  was  his  duty,  after  collecting  this 
amount,  to  pay  over  the  whole  of  It  to  the 
treasurer;  for,  as  ordinary,  he  had  no  au- 
thority of  law  for  disbursing  one  cent  there- 
of. Section  458  of  the  Political  Oode  ex- 
pressly  declares  that.  "All  coimty  funds  are 
to  be  paid  to  and  disbursed  by  the  county 
treasurer,  except  such  as  may  be  specially 
excepted  by  law,  and  then  to  be  collected  and 
disbursed  as  specially  directed."  Neither  by 
demurrer  nor  by  answer  did  the  defendant 
present  the  contention  that  under  any  excep- 
tion to  this  provislMi  of  the  law  be  had  a 
right  to  disburse  this  money.    The  bill  of 


exceptions  sued  out  by  Aaroa  distinctly  pre- 
sents the  point  that  the  Judge  erred  in  fall- 
ing and  refusing  to  make  the  mandamus  ab- 
solute to  the  extent  of  requiring  the  defend- 
ant to  pay  over  to  the  plaintiff  the  sum  of 
$8,960.91.  We  are  decidedly  of  the  opinion 
that  this  exception  is  well  taken.  The  man- 
damus absolute,  if  granted  at  all,  sbonld 
have  covered  the  whole  amount  for  which 
German  was  accountable,  and  not  merely  the 
balance  which  he  retained  In  his  hands  after 
making  an  unauthorized  disposition  of  the 
greater  portion  of  the  fund  he  had  collected. 

2.  By  the  petition  as  amended  the  plain- 
tiff distinctly  set  up  a  right  to  have  from 
German  a  statement  of  the  orders  which  had 
been  drawn  by  his  predecessor  in  office  upon 
the  fund  realized  from  the  sale  of  the  bonds. 
Section  464  of  the  Political  Code  makes  it 
the  duty  of  the  <»dlnary  to  furnish  to  the 
county  treastnrer  "a  fuU  statement  of  all  or- 
ders Issued."  The  defendant  did  not,  by  de- 
murrer or  otherwise,  challenge  the  alleged 
right  of  the  plaintiff  to  have  the  statement 
thus  demanded,  and  the  proof  showed  that 
no  such  8tatem«it  bad  been  furnished.  Up- 
on these  facts  It  was  the  duty  of  the  Judge 
to  grant  a  mandamus  requiring  German  to 
furnish  the  treasurer  with  a  statement  cov- 
ering all  orders  drawn  ag:alnst  the  fund  rais- 
ed for  the  purpose  of  building  the  new  court 
house. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


CALHOUN  V.  MOSLBT. 

(Supreme  Court  of  Georgia.     Feb.  6,  1902.) 

ACTION    BT    FBBBLB-MINDBD    PERSON  —  SPB- 
CIAL   DEMURRER— PETITION— AMEND- 
MENT OPBNINO   DEFAULT. 

1.  Whether  one  absolutely  non  compos  men- 
tis can  or  cannot,  in  his  own  name,  bring  and 
maintain  an  action,  one  who,  though  very  weak 
in  mind,  has  enough  capacity  to  understand  the 
nature  of  a  particular  cause  of  action,  and  will 
enouRh  to  desire  to  bring  snlt  thereon,  may  do 
so,  without  a  next  frieud  or  guardian.  Taking 
all  the  allegations  of  the  present  petition  to- 
gether, the  plaintiff  was  entitled  to  be  treated 
as  falling  within  the  class  last  above  Indicated. 

2.  Grounds  of  special  demurrer  to  a  petition 
are  not  good  unless  set  forth  in  writing  and 
filed  at  the  first  term. 

3.  A  material  amendm»it  to  a  petition  opens 
the  case,  if  in  default,  for  answer  by  the  de- 
fendant. The  allowance,  at  the  trial  term,  of 
the  amendment  to  the  plaintiff's  petition  in  the 
present  case,  the  same  being  material,  entitled 
the  defendant  to  file  an  answer,  and  the  court 
erred  in  refusing  to  permit  him  to  do  so. 

(Syllabus  by  the  Coort) 

Error  from  superior  court  Montgomery 
county;   D.  M.  Roberts,  Judge. 

Action  by  Tcmy  Mosley  against  J.  B.  Cal- 
houn. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Daniel  &  Parrlsh,  for  plaintiff  In  error. 
Graham  &  Kent,  for  defendant  In  error. 

FISH,  J.  Tony  Mosley  brought  his  action 
against  John  B.  Calhoun  to  set  aside  and 
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caxtcel  two  deeds  purporting  to  have  been 
executed  by  the  plaintiff  to  the  defeudaut 
No  demurrer  or  answer  was  filed  at  the  first 
term.  At  the  trial  term  the  defendant  oral- 
ly demurred  to  the  petition,  and  the  demur- 
rer was  overruled.  The  plaintiff  then  amend- 
ed his  petition;  whereupon  the  defendant  of- 
fered  to  answer  the  same,  which  the  court 
refused  to  permit  him  to  do.  The  deeds  being 
introduced  in  evidence  by  the  plaintiff,  the 
court  directed  a  verdict  in  his  behalf.  The 
defendant  excepted  to  the  rulings  of  the 
court,  overruling  his  demurrer,  refusing  to 
permit  him  to  answer,  and  directing  the 
verdict 

1.  One  of  the  grounds  of  the  demurrer  to 
the  petition  was,  "that  it  showed  that  the 
plaintiff  was  non  compos  mentis,  and  hence 
inicapable  of  Instituting  and  maintaining  a 
suit,  and  said  suit  should  have  been  by  next 
friend  or  guardian."  The  second  paragraph 
of  the  petition  was  as  follows:  "Petltlaner 
further  shows  that  he  is  now  very  old  and 
feeble,  and  that  his  mind  Is  so  affected  by 
old  age  that  he  has  not  sufficient  m«ital  ca- 
pacity to  transact  business  or  make  valid 
contracts,  and  that  his  mind  has  been  so  af- 
fected for  ten  or  more  years  last  past"  The 
third  paragraph  was:  "Plaintiff  shows  that 
while  bis  mind  Is  so  affected  as  aforesaid, 
fais  memory  Is  sufficiently  strong  to  enable 
blm  to  remember  that  he  has  never  at  any 
time  Intentionally  sold  and  conveyed  Jolm 
B.  Oalhoun  any  of  petitioner's  said  lands; 
and  plaintiff  so  alleges."  In  the  view  which 
we  take  of  the  case,  it  Is  unnecessary  to  de- 
cide whether  or  not  one  absolutely  non  com- 
pos mentis  can.  In  his  own  name,  bring  and 
maintain  an  action.  There  was  no  demurrer 
to  the  plaintifTs  petition  on  the  ground  of 
•dnpliclty,  and  the  question  of  the  mental  ca- 
pacity of  the  plaintiff  must  be  determined 
in  the  light  of  all  of  Its  allegations  In  ref- 
erence to  that  subject  Construing  all  the 
allegations  in  both  of  the  quoted  paragraphs 
x»f  the  petition  together,  it  can  readily  be 
held  that  the  plaintiff,  though  very  weak  In 
mind,  had  enough  mental  capacity  to  under- 
stand  the  nature  of  his  cause  of  action,  and 
sufficient  will  to  desire  to  bring  suit  there- 
on, which,  in  any  view  of  the  legal  question 
above  indicated,  would  enable  him  to  bring 
SQch  suit  without  a  next  friend  or  guardian 
In  this  connection,  see  Menz  v.  Beebe,  95 
Wis.  383,  70  N.  W.  468,  60  Am.  St  Rep.  120. 
Therefore,  whether  the  demurrer  was  in 
time  or  not,  there  was  no  error  In  orerrallng 
it 

2.  Another  ground  of  the  oral  demurrer  to 
the  plalntlflCs  petition  was  "that  said  suit 
being  based  upon  certain  alleged  fraud  on 
the  part  of  the  defendant  In  procuring  said 
deeds,  the  aUegatlons  of  frand  were  too 
meager,  vague,  loose,  and  indefinite  to  sup- 
port an  action  of  any  kind,  being  simply 
naked  allegations  of  fraud,  and  no  facts 
stated  In  the  petition  to  constitute  fraud." 
This  may  have  been  a  good  ground  for  spe- 


cial written  demurrer,  timely  iUed,  but  cer- 
tainly could  not  be  considered  meritorious 
In  what  amounted  to  a  mere  oral  motion 
to  dismiss  plaintiff's  petition  made  at  the 
trial  term.  Civ.  Code,  H  5045,  5047;  James 
v.  Railroad  Co.,  90  Ga.  686,  16  S.  E,  012: 
Telegraph  Co.  v.  Jenkins,  92  Ga.  398,  17  S.  E. 
620;  South  Carolina  &  G.  R.  Co.  v.  Augusta 
Southern  R.  Co.,  Ill  Ga.  420,  36  S.  E.  50:i 
(Syl.,  point  5);  Williams  v.  Lancaster,  113 
Oa.  1020,  39  S.  E.  471  (Syl.,  point  6). 

3.  The  original  petition  alleged  that  the 
deeds  sought  to  be  canceled  were  dated  April 
24,  1896,  and,  together,  conveyed  100  acres 
of  land;  the  amendment  to  the  petition  al- 
leged that  they  were  dated  September  28, 
1896,  and  conveyed  300  acres  of  land.  It  Is 
clear,  we  think,  that  the  amendment  mate- 
rially changed  the  petition;  and  it  Is  well 
settled  that  a  material  amendment  to  a  peti- 
tion opens  the  case,  even  if  In  default  for 
answer  by  the  defendant  Civ.  Code  S  5068; 
Griffin  V.  Railroad,  72  Ga.  423.  It  follows 
that  the  court  erred  In  refusing  to  permit  the 
defendant  to  answer  the  petition  as  amend- 
ed. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


PATE  T.  ALLISON  et  aL 

(Supreme  Oourt  of  Georgia.    Feb.  5,  1902.) 

ACTION  OK  NOTBJ-ANSWHR— PLEA  OP  DURESS. 

1.  To  an  action  on  a  promissory  note  payable 
to  a  named  person  or  Dearer,  brought  by  one 
other  than  the  payee,  a  plea  that  the  defend- 
ant was  coerced  and  inauced  to  execute  the 
note,  by  reason  of  threats  made  to  him  by  the 
payee  thereof,  is  demurrable,  in  the  absence  of 
an  allegation  therein  that  the  plaintiff  took  the 
note  after  its  maturity,  or  had  notice  of  such 
threats  when  he  took  it 

2.  When  such  a  plea  of  dnress  is  demurred 
to  as  not  setting  np  a  valid  defense  against  the 
plaintiff,  a  separate  paragraph  in  the  defend- 
ant's answer,  merely  denying  an  allegation  in 
the  petition  that  plaintiff  is  the  bona  fide  holder 
of  the  note  sned  on,  and  that  he  took  it  before 
maturity,  cannot  be  invoked  in  aid  of  the  plea 
of  duress. 

(Syllabus  by  the  Coort.) 

Error  from  superior  court,  Irwin  county; 
D.  M.  Roberts,  Judge. 

Action  by  McO.  Pate  against  3.  H.  Alli- 
son and  others.  Judgment  for  defendants. 
Plaintiff  brings  error.     Reversed. 

L.  Kennedy  and  J.  H.  Martin,  for  plaintiff 
In  error.  Eldrldge  Cutts  and  Hal  Lawson. 
for  defendants  in  error. 

FISH,  J.  UcC.  Pate  brought  suit  upon  a 
promissory  note  against  J.  R.  Allison  and  H. 
B.  Moore,  late  partners  as  J.  R.  Allison  & 
Co.,  and  J.  H.  Allison.  The  note,  which 
was  Joint  and  several,  was  payable  to  Adams, 
McMurray  &  Co.,  or  bearer,  ajod  was  signed, 
"J.  R.  Allison  &  Co."  and  "J.  H.  Allison," 
and  indorsed,  "Adama,  McMurray  &  Co." 
The  third  paragraph  of  plaintiff's  petition 
alleged  "that  said  promissory  note  was,  be- 
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fore  Its  matmity  and  for  value  received,  as- 
sigued  and  tranaferred  to  petitioner  by  said 
Adams,  McMnrray  &  Co.  by  their  written  In- 
dorsement, and  was  at  the  same  time  deliv- 
ered by  said  Adams,  McMurray  &  Co.  to 
petltl<mer,  and  •  •  *  petitioner  is  now 
the  bona  fide  holder  and  owner  of  said  note." 
Moore  was  not  served,  and  J.  R.  Allison  filed 
no  defense.  The  first  paragraph  of  J.  H. 
Allison's  answer  was,  "This  defendant  de- 
nies paragraphs  1,  2,  and  3  of  plalntlfTs  decla- 
ration." In  the  fifth  paragraph  of  his  an- 
swer he  alleged,  in  substance,  that  he  was 
coerced  and  Induced  to  execute  the  note  sued 
on  by  reason  of  threats  made  by  Adams,  Mc- 
Murray &  Co.  to  have  an  attachment,  which 
they  bad  sued  out  against  J.  R.  Allison  & 
Co.,  levied  upon  certain  personalty  of  his, 
under  detailed  circumstances  which  would 
likely  result  in  great  injury  to  him;  that 
he  was  not  a  member  of  the  firm  of  J.  R. 
Allison  &  Co.,  and  was  not  In  any  way 
connected  with  the  debt  which  they  owed  to 
Ad&ma,  McMurray  &  Co.,  and  upon  which 
the  attachment  had  been  Issued.  Plaintiff 
demurred  to  this  paragraph  of  the  defend- 
ant's answer,  "because  the  allegations  in  said 
paragraph  5  do  not  show  that  defendant  J. 
H.  Allison  signed  the  note  sued  upon  by 
reason  of  any  fraud  or  duress  on  the  part 
of  plaintiff,  and  said  allegations  do  not  set 
up  any  valid  defense  to  plaintiff's  action." 
The  court  overruled  the  demurrer,  and  to 
this  ruling  the  plaintiff  filed  exceptions  pen- 
dente lite.  The  case  proceeded  to  trial  on  the 
plea  of  duress  alone,  and  there  was  a  verdict 
for  defendant.  Plaintiff  made  a  motion  for 
a  new  trial,  which  motion  being  overruled, 
he  excepted  to  the  Judgment  refusing  a  new 
trial  and  also  to  the  overruling  of  the  demurs 
rer. 

1.  In  our  opinion,  the  court  erred  in  not 
sustaining  the  demurrer  to  the  defendant's 
plea  of  duress;  and  as  the  only  defense  sub- 
mitted was  that  set  up  In  this  plea,  it  is 
unnecessary  for  us  to  pass  upon  any  of  the 
grounds  of  the  motion  for  a  new  trial. 
Since  the  demurrer  should  have  been  sus- 
tained, the  subsequent  trial  upon  the  plea 
which  should  have  been  stricken  was  nu- 
gatory. As  has  been  seen,  the  plea  alleged 
that  the  threats  which  Induced  the  defend- 
ant to  sign  the  note  were  made,  not  by  the 
plaintiff.  Pate,  but  by  the  original  payees 
of  the  note,  Adams,  McMurray  &  Co.  It 
was,  therefore,  necessary  for  the  plea  to 
set  up  that  Pate,  the  holder  of  the  note,  took 
It  after  its  maturity,  or  that  when  he  took 
It  he  had  notice  of  the  duress  which  coerced 
the  defendant  to  execute  it  It  was  held  in 
Robenson  v.  Vason,  37  Ga.  66,  that  "fraud 
in  the  procurement  of  a  note,  as  specified  in 
the  Revised  Code  [now  in  section  3604], 
means  fraud  in  the  procurement  by  the  hold- 
er thereof.  An  Innocent  holder  of  a  note 
for  value  before  due  will  be  protected,  al- 
though the  note  may  have  been  fraudulently 
procured  by  the  payee  from  the  maker,  of 


which  the  holder  bad  no  notice."  This  rul- 
ing has  been  followed  in  several  cases.  See 
Hogan  V.  Moore,  48  Oa.  156,  where  the 
defense  against  the  note  was  that  the  payee 
procured  it  by  duress  or  threats  amounting 
to  fraud;  Murray  v.  Jones,  50  Ga.  109  (syl. 
point  2);  Bealle  v.  Bank,  67  Ga.  274;  Grooms 
v.  Olliff,  03  Ga.  789,  20  8.  E.  655;  Taylor  v. 
Cribb,  100  Ga.  94,  26  S.  E.  468;  Walters  r. 
Palmer,  110  Ga.  776,  36  S.  E.  79. 

2.  The  fact  that  the  defendant,  in  another 
paragraph  of  his  answer,  made  a  general  de- 
nial of  the  third  paragraph  of  the  plalntifTs 
petition,  wherein  it  was  alleged  that  Adams, 
McMurray  &  Co.  transferred  the  note  sued 
on  to  the  plaintiff  before  its  maturity,  and 
that  the  plaintiff  is  the  bona  fide  holder  and 
owner  thereof,  cannot  be  taken  in  aid  of  bis 
plea  of  duress.  That  denial  was  made  sim- 
ply to  comply  with  our  rule  of  practice  re- 
quiring the  defendant  to  either  admit  or 
deny  each  paragraph  of  the  plaintiff's  peti- 
tion. Such  denial  set  up  no  afilrmative  de- 
fense. The  allegations  of  the  plaintilTs  pe- 
tition which  it  denied  were  mere  suiidusage. 
and  plaintiff  would  have  been  entitled  to  re- 
cover, upon  the  Introduction  In  evidence  of 
the  note  sued  on  (which  was  payable  to 
Adams,  McMurray  &  Go.  or  bearer),  in  the 
absence  of  any  valid  defense,  notwithstand- 
ing the  defendant's  denial  of  the  truth  of 
these  allegations.  It  is  a  well-recognized 
rule  of  pleading  that,  "When  several  pleas 
are  filed,  each  must  contain  a  complete  de- 
fense. Each  is  separate  and  distinct  in  it- 
self, except  when  one  is  connected  with  the 
other  by  words  of  reference,  and  one  cannot 
be  taken  advantage  of  to  hdp  or  vitiate  an- 
other." 16  Enc.  PI.  &  Prac.  661.  In  refer- 
ence to  this  rule,  Bliss,  in  his  work  on  Code 
Pleading  [(3d  Ed.)  f  346,  p.  603],  says:  "This 
requirement  to  state  each  defense  separate- 
ly Is  substantial  as  well  as  formal,  and  In- 
volves the  obligation  to  embody  In  each 
statement  every  fact  which  Is  necessary  to 
constitute  the  defense.  The  rule  has  been 
stated  In  the  supreme  court  of  New  Tork, 
as  follows:  "By  the  well-settled  rules  of 
pleading,  each  answer  must  of  Itself  be  a 
complete  answer  to  the  whole  complaint 
as  perfectly  as  if  it  stood  alone.  Unless,  in 
terms,  It  adopts  or  refers  to  matter  contained 
in  some  other  answer.  It  must  be  tested,  as 
a  pleading,  alone  by  the  matto:  Itself  con- 
talus.*'  The  case  cited  from  the  supreme 
court  of  New  York  Is  Baldwin  v.  Telegraph 
Co.,  54  Barb.  517.  After  stating  the  rulings 
made  in  Knarr  v.  Conawoy,  42  Ind.  260. 
and  Potter  v.  Earnest,  43  Ind.  416,  the  au- 
thor says:  "According  to  the  Indiana  au- 
thorities Just  cited,  the  qualification  given  as 
above  In  Baldwin  v.  Telegraph  Co.,  which 
allowed  the  pleader  to  refer  for  particulars 
to  a  former  statement  was  not  called  for  In 
the  case,  and  should  not  be  regarded.  If 
any  fact  before  stated  Is  material  to  the 
additional  defense.  It  should  be  again  stated 
as  though  wholly  new;   for,  if  that  part  of 
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the  answer  containing  the  matter  thus  re- 
ferred to  should  be  stricken  out,  tbe  refer- 
ence would  be  without  an  object."  In  Mar- 
tin V.  Iron  Works,  decided  by  Judge  Er»- 
klne  in  the  United  States  district  court  of 
the  Northern  district  of  Georgia,  and  re- 
ported In  35  Ga.  320,  Fed.  Gas.  No.  9,157, 
it  was  held:  "Where  several  pleas  in  bar 
are  pleaded,  each  must  stand  upon  its  own 
merits,  and  tbe  construction  of  one  will  not 
be  aided  by  reference  to  another."  See,  also, 
Davles  v.  Byrne.  10  Ga.  333  (syL  point  4).  The 
paragraph  of  the  defendant's  answer  setting 
up  duress  in  no  way  referred  to  tbe  other 
paragraph  containing  a  general  denial  of 
the  third  paragraph  of  the  plaintiff's  peti- 
tion; and,  even  If  It  had  contained  such  a 
reference,  It  seems  that  It  might  have  been 
subject  to  a  special  demurrer,  as  It  was  held 
iu  Ckwper  t.  Brewing  Co.,  112  Ga.  894,  38 
S.  E.  91,  that,  "Since  the  pleading  act  of 
1893,  each  count  must  contain  a  complete 
cause  of  action  in  distinct  and  orderly  par- 
agraphs, numbered  consecutlTely;  and  it  is 
not  permissible  to  make  paragraphs  of  one 
count  a  part  of  another  count  by  mere  ref- 
erence to  the  same."  It  Is,  however,  un- 
necessary for  us  to  decide  whether  the  de- 
fendant's plea  of  duress  would  have  been 
sufficient  to  withstand  tbe  demurrer  thereto, 
if  it  had  been  connected  by  words  of  refer- 
ence to  the  paragraphs  of  his  answer  con- 
talulng  a  general  denial  of  tbe  allegations  of 
the  third  paragraph  of  the  plaintiff's  petition, 
as  it  contained  no  such  reference.  If  one 
separate  and  distinct  plea  could  be  aided  by 
simply  looking  to  the  allegations  in  another, 
we  see  no  reason  why  It  could  not  be  vitiated 
by  the  same  process,  and  this  surely  Is  not 
permissible,  since  a  defendant  may  set  up  as 
many  contradictory  pleas  as  he  sees  fit  Un- 
der tbe  view  which  we  hare  taken  of  this 
case,  we  have  not  of  course  taken  Into  con- 
sideration tbe  question  whether  the  allega- 
tions of  the  plea  were  sufilcient  to  show  that 
the  defendant  was  acting  under  duress  when 
he  signed  the  note;  for  whatever  we  might 
say  upon  that  question  Would  be  purely  obi- 
ter. 

Judgment  reversed.    All  the  justices  con- 
curring. 


PALMER  T.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  3,  1902.) 

CRIMINAL    LAW— TRIAL— DISAGREEMENT    AS 

TO   EVIDENCE— NEW  TRIAL— 

INSTRUCTIONS. 

1.  When,  pending  the  argnment  of  a  case, 
<wnuBel  disagree  as  to  the  testimony  of  a  wit- 
ness, tbe  better  practice  is  either  to  have  such 
witness  recalled  upon  the  point  in  question,  or 
to  have  read  to  the  jmy  his  testimony  in  refer- 
ence thereto  as  taken  down  by  the  stenograph- 
er. Tlie  refusal  of  the  judge,  however,  to  pur- 
sue the  latter  method,  upon  request  of  counsel, 
is  not  cause  for  a  new  trial,  when  the  deter- 
mination of  what  the  witness  actually  testified 
was  left  by  the  judge  to  the  jury;  and  the 
more  especially  is  this  so  when  the  matter  in 


dispute  between  counsel  Is  of  little  importance, 
as  It  was  in  this  case.  Long  v.  State,  12  Ga. 
293  t20>.  See,  also,  Roberts  t.  Railway  Co.. 
30  S.  E.  966,  104  Ga.  805. 

2.  A  careful  examination  of  tbe  brief  of  evi- 
dence, in  connection  with  those  portions  of  the 
charge  which  are  excepted  to  as  not  correctly 
stating  the  respective  contentions  of  the  par- 
ties, snows  that  the  criticism  thus  made  upon 
the  iustructious  given  by  the  court  Is  without 
substantial  merit. 

(.Syllabus  by  the  Court.) 

Error  from  superior  court,  Bknanuel  coun- 
ty;  B.  D.  Evans,  Judge. 

George  Palmer  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  W.  Larsen  and  R.  L.  Gamble,  for  plain- 
tiff In  error.  B.  T.  Rawlings,  Sol.  Gen.,  and 
J.  M.  Terrell,  Atty.  Qea.,  for  tbe  State. 

PER  CURIAM.    Judgment  affirmed. 


BLALOCK  ▼.  BUCHANAN. 
(Supreme  Court  of  Georgia.    Feb.  4,  1902.) 

TAX  PI.  FA.— PATMBNT. 

Where  an  execution  founded  upon  a  com- 
mon-law Judgment  is  levied  upon  land,  and  be- 
fore the  sale  the  tax  collectors  of  the  county  and 
city  place  tax  executions  In  the  hands  of  the 
levying  officer,  with  directions  to  retain  a  suffi- 
cient amount  from  the  proceeds  of  tbe  sale  to 
pay  off  tlie  tax  executions,  and  the  proceeds  of 
the  sale  amount  to  more  than  enough  to  satisfy 
the  tax  fl.fas.,  and  subsequently  to  the  sale  the 
purchaser,  who  is  the  owner  of  the  common-law 
execirtion,  pays  to  the  sheriff  a  sufficient 
amount  to  discharfce  the  tax  fi.  fas.,  and  the 
sheriff  transfers  them  to  the  purchaser,  who 
subsequently  has  them  levied  upon  other  prop- 
erty of  the  derendant,  an  affidavit  of  Illegality 
upon  the  ground  that  the  tax  fl.  fas.  have  been 
paid  off  and  discharged  should  be  sustaiued. 
Under  the  facts  stated,  the  fi.  fas.  were  paid 
off,  and  the  sheriff  had  no  right  to  transfer 
them  to  the  purchaser. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Uttiejohn,  Judge. 

Trial  on  affidavit  of  illegality  between  M. 
A.  Blalock  and  G.  D.  Buchanan.  From  the 
Judgment,  Blalock  brings  error.    Reversed. 

Ansley  &  Ansley,  for  plaintiff  In  error.  B. 
A  Hawkins,  for  defendant  In  error. 

PER  CURIAM.    Judgment  reversed. 


PEOPLE'S  NAT.  BANK  ▼.  HARPER. 

(Supreme  Oonrt  of  Georgia.     Feb.  6,  1902.) 

CLAIM  CASE— BURDEN  OF  PROOF— ATTACH- 
MENT—POSSESSION— BVIDBNCB— DEC- 
LARATIONS OF  ACBNT. 

1.  In  a  claim  case^  the  admission  by  the 
claimant  that  the  defendant  in  attachment  was 
in  possession  at  the  time  of  the  levy  places  the 
bnrden  of  proof  upon  the  claimant,  and  entitles 
him  to  the  (H>euiug  and  conclusion.  Powell  v. 
Westmoreland,  00  Ga.  676,  and  cases  cited; 
Lamkin  v.  Clary,  30  S.  E.  506,  103  Ga.  631. 

2.  While,  in  such  a  case,  the  claimant  may 
not  controvert  his  admission  of  possession  on  tlie 
part  of  such  defendant,  it  is  not  only  permis- 
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Bible,  Int  it  !■  incumbent  npon  him  to  explain 
that  possession,  In  order  to  show  that  It  is  cou- 
Risteiit  with  hla  own  claim  of  title.  Richardson 
V.  Subers,  9  S.  K.  172.  82  Ga.  428. 

3.  The  defendant  in  attachment  conreyed  to 
the  claimant  (his  wife)  a  stock  of  merchandise, 
and  she  employed  a  tiiird  person  as  her  agent 
to  conduct  the  business  for  her.  The  contract 
of  agency  was  in  evidence.  It  was  sought  to 
prore  by  sayings  of  this  agent  that  he  had 
held  himself  out  as  a  partner  of  the  defendant, 
and  had  concealed  his  true  character  as  agent 
of  the  claimant.  Held,  that  these  sayings,  not 
having  been  made  in  the  presence  of  the  claim- 
ant, nor  bronght  to  her  notice,  and  not  being 
within  the  scope  of  the  contract  of  agency  as 
diselo.ied  by  the  record,  were  not  admissible  to 
bind  the  claimant. 

4.  There  was  no  error  in  any  of  the  charges 
of  which  complaint  is  made;  the  requests  to 
charge,  so  far  as  legal  and  pertinent,  were 
covered  by  the  general  charge,  which  was  a 
fair  and  full  exposition  of  the  law  bearing  up- 
on the  case;  the  evidence,  while  perhaps  con- 
flicting in  some  particulars,  was  fnlly  soflBdent 
to  warrant  the  verdict;  and  the  court  below 
did  not  err  in  refusing  to  grant  a  new  trial. 

(Syllabns  by  the  Conrt.) 

Error  from  snperlor  court,  Sumto:  county; 
Z.  A.  Llttlejohn,  Judge. 

Claim  case  between  the  People's  National 
Bnnk  and  R.  T.  Harper.  From  the  Judg- 
ment the  bank  appeals.    Affirmed. 

W.  P.  Wallis,  J.  H.  Lumpkin,  and  Allen 
Port,  for  plaintiff  in  error.  W.  T.  Lane  and 
B.  A.  Hawkins,  for  defendant  in  error. 

PER  CURIAM.     Judgment  afBrmed. 


GEORGIA  *  A.  RT.  00.  y.  COOK. 

(Supreme  Court  of  Georgia.    Feb.  7,  1902.) 

RAILROADS— INJURY  TO  STOCK. 
When,  in  the  trial  of  an  action  for  the  de- 
struction of  property,  alleged  to  have  been 
caused  by  a  locomotive  upon  a  public  crossing, 
It  afllrmatively  appears  that  the  collision  from 
which  the  injnry  resulted  was  in  no  way  at- 
tributable to  a  failure  of  the  defendant's  serv- 
ants to  blow  the  whistle  or  check  the  speed  of 
the  locomotive,  the  law  with  respect  to  observ- 
ing such  precautions  in  approaching  such  a 
crossing  is  not  applicable.  Thus,  where  a  mare 
suddenly  and  frantically  ran  towards  and  rush- 
ed against  a  locomotive  while  it  was  passing 
over  a  pablic  crossing,  and  was  thus  killed,  the 
servants  of  the  railway  company  having  done 
nothing  to  cause  the  animal  to  act  in  this 
manner,  the  company  was  not  liable  to  the  own- 
er merely  because  its  servants  did  not  observe 
the  requirements  of  the  "blowing  and  checking 
law." 
(Syllabns  by  the  Court) 

Error  from  superior  court,  Telfair  county; 
D.  M.  Roberts.  Judge. 

Action  by  Morgan  Cook  against  the  Geor- 
gia &  Alabama  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Eason  &  McRae,  for  plaintiff  in  error.  E. 
D.  Graham,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  Georgia  A  Alabama 
Railway  assigns  error  npon  the  overruling 
of  a  motion  for  a  new  trial,  by  which  it 


■  sought  to  set  aside  a  verdict  rendered  against 
it  in  favor  of  Morgan  Cook  for  tlie  killing 
of  a  mare.  The  plaintiff  tielow  proved  at 
the  trial  that  tbe  animal  had  \>eea  killed  by 
a  collision  with  a  locomotive  of  tbe  defend- 
ant, but  Introduced  no  evidence  showing  the 
particulars  of  the  catastrophe.  He  there- 
fore relied  exclusively  upon  the  presumption 
of  negligence  which  the  law  raised  against 
the  company.  The  defendant  showed,  by 
the  positive  and  uncontradicted  testimony  of 
its  engineer  and  fireman,  that  the  plaintUTs 
mare  was  not  nm  over  or  stnuHc  by  the  lo- 
comotive, but  that  she  suddenly  and  in  a 
frantic  manner  rushed  against  the  locomo- 
tive while  it  was  in  motion,— the  company's 
servants  having  done  nothing  to  cause  ber  to 
act  thus,— and  was  killed  by  the  concussion. 
It  was  not,  therefore,  the  case  of  a  locomo- 
tive running  over  an  animal,  but  of  an  ani- 
mal attempting  to  run  over  a  locomotive. 
The  circumstantial  evidence  in  behalf  of  the 
plaintiff  tended  to  show  that  the  collision 
occurred  upon  a  public  road  crosshag.  Tbe 
direct  and  positive  evidence  for  the  defend- 
ant demonstrated  that  the  mare  rushed 
against  tbe  locomotive  just  after  it  had  pass- 
ed over  tbe  crossing,  or  was  about  to  leave 
the  same.  There  was  also  testimony  that 
tbe  defendant's  servants  liad  failed  to  ob- 
serve the  statutory  requirements  as  to  blow- 
ing the  whistle  of  the  locomotive  and  check- 
ing tbe  speed  of  the  train  In  approaching 
public  road  crossings.  The  court  by  its 
charge,  applied  to  tbe  case  these  provisions 
of  the  law.  In  so  doing,  his  honor  read  to 
the  jury  the  following  extract  from  the  opin- 
ion delivered  by  Ohlef  Justice  Simmons  in 
the  case  of  Railway  Co.  r.  Hall.  100  Ga.  370, 
34  S.  E.  606:  "Where  the  servants  of  the 
railroad  company  fail  to  observe  It  [tbe  law 
as  to  blowing  and  checking],'  and  any  person 
or  property  is  Injured  upon  the  crossing,  tbe 
company  can  make  no  defense  except  that 
the  injury  was  done  by  the  consent  of  the 
person  Injured,  or  that  he  could  have  avoided 
the  injury  by  the  observance  of  ordinary 
care,  or  that  his  negligence  contributed  to  it 
in  the  way  of  mitigation  of  damages."  The 
language  thus  used  must  of  course,  be  inter- 
preted with  reference  to  the  facts  of  the  case 
with  which  the  Chief  Justice  was  dealing. 
In  that  case  it  appeared  that  the  failure  of 
the  company  to  observe  the  statutory  re- 
quirements as  to  blowing  and  checking  con- 
tributed directly  to  the  Injury  of  which  com- 
plaint was  made.  This  failure  was  conse- 
quently, relatively  to  the  plaintiff,  an  act  of 
negligence.  In  the  case  before  us  the  fail- 
ure of  the  company  to  comply  with  the 
"blowing  and  checking  law"  was  not  the 
cause  of  tbe  Injury,  and  therefore  the  stat- 
ute was  not  applicable.  Tbe  mare  was  not 
killed  upon  the  track  of  the  railway;  and, 
even  if  she  was,  when  she  struck  the  loco- 
motive, in  the  road,  just  where  it  was  almut 
to  come  in  contact  with  the  rails,  it  could 
not  be  fairly  said,  within  the  meaning  of  the 
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law,  that  the  collision  took  place  on  the 
crossing.  Undoubtedly  such  a  laflure  as 
that  referred  to  above  Is,  In  the  abstract, 
a  negligent  act;  but  negligence  relative  to 
one  to  whom  no  duty  Is  due  with  respect  to 
the  matter  In  question  does  not  give  to  him 
a  right  of  action.  In  this  connection,  see 
HoUand  v.  Sparks,  92  Oa.  753,  18  S.  EL  900. 
As  the  witnesses  for  the  company  were  un- 
Impeached  and  their  testimony  uncontradict- 
ed, the  case  should  have  been  determined 
upon  the  assumption  that  their  version  of 
the  matter  was  true.  This  being  so,  the 
charge  complained  of  was  inappropriate,  and 
the  verdict  rendered  was  contrary  to  law. 
See  Ralh-oad  Co.  v.  Strickland,  114  Ga.  133, 
39  S.  E.  943. 

Judgment  reversed.    All  the  Juatices  con- 
cnrrlng. 


JONES  et  aL  t.  OLIETT  et  al. 
(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

FORBIGN  ADMINISTRATOIU-RIOHT  TO  SUB. 

An  administrator  with  the  will  annexed, 
appointed  In  another  state  under  a  judgment 
admitting  the  will  to  record  as  "a  valid  will  of 
personal^  only,"  and  authorized  by  the  letters 
of  administration  issued  to  him  to  administer 
only  "the  goods,  chattels,  and  credits"  of  the 
testator,  has  no  authority  to  Institute  in  the 
courts  of  this  state  either  an  actiou  to  recover 
land  and  mesne  profits  or  an  action  of  trespass 
for  the  recovery  of  damages  to  real  property. 
(Syllabus  by  the  Court.) 

Error  from  superior  conrt,  Decatur  comity; 
W.  N.  Spence,  Judge. 

Action  by  Frank  C.  Jones  and  another 
against  C.  C.  CUett  and  others.  Judgment 
for  defendants,  and  plaintUTs  bring  error. 
Affirmed. 

Bower  ft  Bower,  M.  B.  O'Neal,  and  Albert 
H.  Russell,  for  plaintiffs  In  error.  Slg  Nuss- 
baum  and  Hawes  &  Hawes,  for  defendants 
In  error. 


COBB,  J.  Frank  C.  Jonea  and  another, 
as  administrators  of  the  estate  of  Gazaway 
B.  Lamar,  deceased,  brought  an  action 
against  (Tllett  and  others  to  recover  a  de- 
scribed parcel  of  land,  with  mesne  profits  and 
danmges  alleged  to  have  been  sustained  by 
the  cutting  and  removal  of  timber  from  the 
land.  At  the  trial  the  court  granted  a  non- 
suit, and  the  case  Is  here  upon  a  bill  of  ex- 
ceptions filed  by  the  plaintiffs  assigning  er- 
ror upon  this  Indgment  and  upon  the  refusal 
of  the  conrt  to  admit  certain  evidence. 
Gazaway  B.  Lamar  was  a  resident  of  the 
state  of  New  York  at  the  date  of  his  death, 
and  the  plaintiffs  were  appointed  in  the  sur- 
rogate's court  of  New  York  administrators 
with  the  win  annexed  upon  his  estate.  The 
controlling  question  in  the  present  case  Is 
whether  the  plaintiffs,  as  such  administra- 
tors, are  entitled  to  maintain  an  action  for 
the  recovery  of  land  and  mesne  profits  and 
for  damages  to  the  land.    It  appears  from 


I  the  record  that  the  will  of  Gazaway  B.  La- 
mar was  duly  proven  and  admitted  to  rec- 
ord in  the  surrogate's  court  of  the  state. of 
New  York  as  a  will  of  personalty  only,  it  dis- 
tinctly appearing  that  the  surrogate  "ad- 
Judged  said  win  to  be  a  valid  will  of  per- 
soual  estate  only."  The  plaintiffs  were 
granted  by  the  court  letters  of  administra- 
tion with  the  will  annexed.  The  letters  re- 
cite that  there  is  granted  unto  the  admin- 
istrators named  "full  power  and  authority, 
by  these  presents,  to  administer  and  faithful- 
ly to  dispose  of  all  and  singular  the  said 
goods,  chattels,  and  credits,  and  to  ask,  de- 
mand, recover,  and  receive  the  debts  which 
unto  the  said  testator  whilst  living  and  at 
the  time  of  death  did  belong;  and  to  pay  the 
debts  which  the  said  testator  did  owe,  as 
far  as  such  goods,  chattels,  and  credits  will 
thereto  extend  and  the  law  require."  When 
the  letters  of  administration  were  offered  in 
evidence,  objection  was  made  to  the  same 
upon  the  ground  that  they  were  granted  for 
the  purpose  of  administering  personalty  only, 
and  were,  therefore,  not  sufficient  to  author- 
ize the  plaintiffs  to  maintain  the  present 
suit.  This  objection  was  sustained,  and  the 
letto-s  rejected  as  evidence,  and  thereupon 
the  court  granted  a  nonsuit  As  the  plain- 
tiffs necessarily  relied  upon  their  letters  of 
administration  as  authority  for  bringing  the 
suit  of  course,  aftw  they  were  rejected  as 
evidence,  the  judgment  of  nonsuit  was  the 
only  proper  termination  to  the  case,  and 
therefore  the  question  to  be  determined  1» 
whether  the  court  erred,  for  the  reason  as- 
signed, in  rejecting  the  letters  of  admlni»' 
tratlon.  The  Code  provides:  "When  a  per- 
son at  the  time  of  his  death  is  domiciled  in 
another  state,  and  administration  is  there 
regularly  granted  on  his  estate,  either  to  an 
executor  or  administrator,  such  executor  or 
administrator.  If  there  be  none  appointed  in 
this  state,  may  institute  his  suit  in  any  court 
in  this  state  to  enforce  any  right  of  action, 
or  recover  any  property  belonging  to  the  de- 
ceased,  or  accruing  to  his  representative  aa 
such."  Civ.  C!ode,  (  8521.  While  the  provi- 
sions of  the  section  just  quoted  are  very 
broad,  it  certainly  cannot  be  properly  con- 
strued to  mean  other  than  that  a  foreign 
executor  or  administrator  Is  authorized  to 
bring  In  the  courts  of  the  state  only  such  a 
suit  as  he  would  be  authOTlzed  to  bring  In 
the  courts  of  the  state  where  he  received  hi» 
appointment  It  Is  not  the  intention  of  our 
law  to  confer  upon  a  foreign  executor  or  ad- 
ministrator any  greater  power  in  reference 
to  the  property  of  the  estate  which  he  repre- 
sents than  is  conferred  by  the  court  which 
issues  to  him  his  letters  testamentary  or  ef 
administration,  as  the  case  may  be.  It  is 
apparent  from  the  record  of  the  proceedings 
In  the  surrogate's  court  in  the  state  of  New 
York  In  relation  to  the  estate  of  Gazaway  B. 
Lamar  that  no  authority  was  granted  to  the 
plaintiffs,  as  administrators  on  his  estate, 
to  administer  any  realty  belonging  to  that 
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estate.  The  Judgment  admitting  the  wUl  to 
record,  as  well  as  the  letters  of  administra- 
tion, are  carefully  guarded  at  every  point 
so  as  to  preclude  the  idea  that  the  adminis- 
trators -would  hare  anything  to  do  with  tlie 
realty  belonging  to  the  estate.  Undw  the 
terms  of  the  letters  of  administration  the 
plaintiffs  had  no  authority  to  institute  or 
maintain  an  action  of  ejectment  in  the 
courts  of  New  York,  and  for  this  reason 
they  cannot,  under  oar  Code,  maintain  such 
an  action  in  this  state.  By  comity  our  law 
would  allow  an  administrator  or  executor 
appointed  in  New  Tork  to  do  in  this  state 
in  relation  to  the  estate  which  he  represents 
whatever  he  could  do  in  the  state  of  New 
York:  but  it  Is  not  to  be  presumed  that  the 
general  assembly  intended  to  confer  upon 
executors  or  admlnlstratorB  appointed  in  an- 
other state  greater  authority  in  relation  to 
the  estates  of  deceased  persons  than  they 
bad  under  the  laws  of  the  state  in  which 
they  received  their  appointments.  The  rights 
and  liabilities  of  a  foreign  administrator  or 
executor  aie  dependent  upon  the  law  of  the 
state  where  he  received  his  appointment. 
See,  in  this  connection,  Hoskins  v.  Sheddon, 
70  Oa.  528,  632,  and  cases  cited.  There  was 
no  evidence  showing  that  under  the  law  of 
New  York  the  plaintiffs,  under  such  letters 
of  administration  as  they  had,  could  have 
maintained  an  action  of  ejectment  In  that 
state.  But  it  is  contended  in  the  brief  of 
counsel  for  the  plaintiffs  in  error  that,  even 
if  the  plaintiffs  were  not  entitled  to  maintain 
an  action  for  the  recovery  of  the  land,  they 
could  prosecute  the  same  for  the  purpose  of 
recovering  mesne  profits  and  damages  al- 
leged to  have  accrued  from  a  trespass  upon 
the  land.  So  far  as  the  mesne  profits  are 
concerned,  a  sufficient  answer  to  this  con- 
tention Is  that  under  the  law  of  this  state  no 
separate  action  for  mesne  profits  can  be 
maintained.  They  can  be  recovered  only  In 
a  suit  brought  to  recover  land,  and  as  an  in- 
cident thereto.  Civ.  Code,  {  4998.  In  order 
to  maintain  a  suit  for  damages  to  land.  It  is 
essential  for  the  plaintiff  to  show  either  that 
he  is  in  actual  possession  of  the  land  or  has 
titie  thoeto.  Ault  v.  Meager,  112  Ga.  148, 
37  S.  E.  186;  Glower  v.  Maynard,  112  Ga. 
340,  37  S.  E.  370.  As  the  plaintiffs,  as  ad- 
ministrators, have  no  title  to  the  land,  and 
were  not  In  actual  possession  when  the  al- 
leged trespass  occurred,  either  In  their  indi- 
vidual right  or  in  the  right  of  the  estate  of 
their  testator,  they  have  no  right  to  maintain 
a  suit  for  damages  on  account  of  trespass. 
Judgment  affirmed.  All  the  Justices  con- 
curring. 


WOODS  et  al.  v.  COLONY  BANK. 
(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

SPBAKINQ   DEMURRER— POROED  DRAFT— PAY- 
MENT BY  DRAWEB. 

1.  Portions  of  a  demurrer  which  are  "speak- 
ing" should  be  overruled. 


2.  The  mle  that  a  drawee  Is  presnmed  to 
know  his  drawer's  signature,  and  heuce  cannot 
recover  back  money  paid,  through  a  mistake  of 
fact,  upon  a  bill  to  which  the  drawer's  signa- 
ture was  forged,  is  not  available  in  favor  of  a. 
holder  who  by  his  own  aegligence  contributed 
to  the  success  of  the  fraud  practiced,  and 
whose  conduct  had  a  tendency  to  mislead  the 
drawee,  who  was  himself  free  from  fault. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Irwin  county; 
D.  M.  Roberts,  Judge. 

Action  by  Woods  &  Malone  against  the 
Colony  Bank.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Reversed. 

Hal  Lawson  and  Eldrldge  Cutts.  for  plain- 
tiffs in  error.  J.  B.  Martin  and  L.  Koinedj, 
for  defendant  in  error. 

LEWIS,  J.  Woods  &  Malone  bronght  suit 
Against  the  Colony  Bank,  making  in  their 
petition  substantially  the  fcdlowing  allega- 
tions: On  a  named  day  a  draft  for  $150,  pay- 
able to  A.  W.  Hodge  or  bearer,  and  pnrimrt- 
Ing  to  have  been  drawn  by  Jacob  Dormlny 
upon  petitioners,  was  cashed  by  the  defend- 
ant, and  transferred  to  it  by  the  person  then 
having  it  in  possession.  At  the  time  of  cash- 
ing the  draft  the  defendant  was  guilty  of 
negligence,  in  failing  to  require  any  identifi- 
cation of  the  person  presenting  it,  and  in 
failing  to  use  any  diligence  to  ascertain 
whether  or  not  the  signature  of  Jacob  Dor- 
mlny was  genuine.  The  defendant  Indorsed 
the  draft,  and  in  due  time  It  was  presented 
to  petitioners  for  payment  Petitioners,  in 
the  exercise  of  all  due  diligence,  and  believ- 
ing the  paper  to  be  genuine,  paid  It.  and 
charged  the  amount  to  the  account  of  Dor- 
miny:  the  defendant  receiving  the  sum  thus 
paid.  Subsequently  the  signature  of  Jacob 
Dormlny  was  discovered  to  have  been 
forged,  whereupon  petlticmers  credited  Dor- 
mlny's  account  with  the  amount  with  which 
it  had  been  charged,  and  promptly  notified 
the  defendant  that  the  paper  was  a  forgery, 
and  demanded  the  return  of  the  money  i>aid 
it  by  petitioners,  which  demand  was  re- 
fused. The  payment  of  the  amount  of  the 
draft  by  petitioners  was  made  under  a  mis- 
take of  fact  as  to  the  genuineness  of  the 
signature  of  Jacob  Dormlny,  and  petitioners 
were  guilty  of  no  negligence  in  the  matter. 
They  sued  to  recovtf  back  from  the  defend- 
ant the  money  paid  on  the  draft,  with  in- 
terest. Attached  to  the  petition  as  an  ex- 
hibit was  a  copy  of  the  draft,  on  the  back 
of  which  was  the  indorsement,  "A.  W. 
Hodge,"  and  the  following  indorsement  by 
the  defendant:  "Pay  to  order  of  any  bank 
or  banker.  The  Colony  Bank,  Fitzgerald. 
Ga.,  Wm.  R.  Bowen,  Cashier."  The  def«id. 
ant  demurred  generally,  and  also  demurred 
specially  on  the  grounds  that  the  petition 
did  not  allege  what  person  transferred  the 
alleged  draft  to  the  defendant;  that  the  pe- 
tition shows  that,  if  the  plaintHFs  have  sus- 
tained any  loss.  It  was  by  th^  own  neglect 
and  carelessness.  It  appearing  that  Dormlny 
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was  a  patroo  of  the  plaintiffs  and  not  of  the 
defendant,  and,  If  tbe  plaintiffs  paid  out 
money  to  take  up  the  draft  without  Icnowing 
the  signature  of  their  patron,  they  did  so  at 
their  peril;  that  the  defendant  had  nothing 
to  do  with  the  draft,  except  to  forward  it 
for  collection,  and  was  consequently  not  lia- 
ble to  the  plaintiffs  if  they  paid  It  under  the 
belief  that  it  was  genuine,  when  it  was  in 
fact  a  forgery:  and  that  the  petition  did  not 
allege  that  the  defendant  knew  that  Dor- 
mlny's  signature  to  the  draft  was  a  forgery. 
The  court  sustained  the  demurrer  and  dis- 
missed the  petition,  whereupon  the  plaln> 
tiffs  excepted. 

1.  Those  portions  of  the  demurrer  which 
allege  that  the  bank  had  nothing  to  do  with 
the  alleged  forged  paper,  except  to  forward 
It  for  collection,  set  up  matter  of  defense, 
and  not  of  demurrer,  and  should  have  been 
overruled  as  "speaking."  See  Beckner  v. 
Beckner.  104  Ga.  219,  30  S.  E.  622. 

2.  It  is  a  role  of  the  common  law  that 
the  drawee  of  a  bill  of  exchange  la  presumed 
to  know  bis  drawer's  signature,  or  at  least 
is  presumed  to  know  It  better  than  a  stran- 
ger; and  hence  It  was  held  that,  if  a  drawee 
Innocently  pays  a  forged  bill  to  one  who 
has  bought  the  paper  bona  fide,  he  cannot 
recover  back  the  money  so  paid  upon  discov- 
ery of  the  forgery.  The  leading  English 
case  on  this  subject  Is  Price  v.  Neal,  3  Bur- 
rows, 1354,  which  has  been  cited  approvingly 
and  followed  by  many  of  the  courts  of  this 
country.  See  Bank  of  U.  S.  v.  Bank  of  Geor- 
gia, 10  Wheat  333,  6  L.  Ed.  334;  Bank  of 
Commerce  v.  Union  Bank,  S  Comst.  230; 
Goddard  v.  Bank,  4  Comst  147;  National 
Park  Bank  v.  Ninth  Nat  Bank,  46  N.  Y.  77; 
Bembelmer  v.  Marshall,  2  Minn.  78  (611.  61), 
72  Am.  Dec.  89;  Bank  of  Boutell  (Minn.) 
62  N.  W.  827,  27  L.  R.  A.  635,  51  Am.  St 
Rep.  519;  Deposit  Bank  of  Georgetown  t. 
Second  Nat  Bank  of  Lexington  (Ky.)  13  S. 
W.  339,  7  I..  R.  A.  840;  Bank  of  Belmont  v. 
First  Nat  Bank  of  BamesvUle,  58  Ohio  St 
207,  CO  N.  E.  723;  Stout  v.  Benoist  39  Mo. 
277,  90  Am.  Dec.  466;  Bank  of  St  Albans 
T.  Farmers'  &  Mechanics'  Bank,  10  Vt  141, 
83  Am.  Dec.  188;  Commercial  &  Farmers' 
Nat  Bank  v.  First  Nat  Bank  of  Baltimore, 
30  Md.  11,  96  Am.  Dec.  554;  First  Nat  Bank 
of  Marshalltown  v.  Marshalltown  State  Bank 
(Iowa)  77  N.  W.  1045.  44  L.  R.  A.  131.  Allen, 
J..  In  the  case  of  National  Park  Bank  v. 
Ninth  Nat  Bank,  supra,  asserts  that  "the 
rule  extends  as  well  to  the  case  of  a  bill  paid 
upoa  presentment  as  to  one  accepted  and 
afterward  paid,"  and  adds,  "A  rule  so  well 
established,  and  so  firmly  rooted  and  ground- 
ed in  the  Jurisprudence  of  the  country,  ought 
not  to  be  overruled  or  disregarded;"  while 
the  Missouri  case  of  Stout  v.  Benoist  supra, 
lays  down  as  the  reason  of  the  rule  that 
"where  persons  are  equally  innocent  and 
one  is  bound  to  know  and  act  upon  his  knowl- 
edge, and  the  other  has  no  means  of  knowl- 
edge, it  would  be  unjust  to  burden  the  lat- 
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ter  with  a  loss  for  the  purpose  of  exonerat- 
ing the  former."  Some  of  the  cases  cited 
carry  the  rule  to  its  farthest  limit  and  hold 
that  under  no  circumstances  (except  of 
course,  where  the  purchaser  of  the  bill  has 
participated  In  the  fraud  upon  the  drawee) 
will  the  drawee  be  allowed  to  recover  back 
money  paid  under  a  mistake  of  fact  upon  a 
bill  of- exchange  to  which  the  name  of  the 
drawer  has  been  forged.  This  doctrine,  how- 
ever, has  been  freely  criticised  by  eminent 
authorities.  See  2  Morse,  Banks,  U  463,  464; 
2  Daniel,  Neg.  Inst  §  1361.  Mr.  Daniel  says: 
"When  the  holder  has  received  the  bill  aft- 
vt  Its  acceptance,  the  acceptor  stands  to- 
wards him  as  a  warrantor  of  Its  genuineness, 
and,  receiving  the  bill  upon  faith  in  the  ac- 
ceptor's representation,  there  Is  obvious  pro- 
priety in  maintaining  his  right  to  hold  the 
acceptor  absolutely  bound.  Indeed,  the  ac- 
ceptor, being  the  primary  debtor,  stands  Just 
as  the  maker  of  a  genuine  promissory  note. 
But  when  the  holder  of  an  unaccepted  bill 
presents  it  tP  the  drawee  for  acceptance  or 
payment  the  very  reverse  of  this  rule  would 
seem  to  apply;  for  the  holder  then  repre- 
sents, in  effect  to  the  drawee,  that  he  holds 
the  bill  of  the  drawer,  and  demands  its  ac- 
ceptance or  payment  as  such.  If  he  indorses 
It  he  warrants  its  genuineness,  and  his  very 
assertion  of  ownership  is  a  warranty  of  gen- 
uineness in  Itself.  Therefore,  should  the 
drawee  pay  it  or  accept  it  upon  such  present- 
ment and  afterward  discover  that  it  was 
forged,  he  should  be  permitted  to  recover 
the  amount  from  the  bolder  to  whom  he 
pays  it  or  as  against  him  to  dispute  the 
binding  force  of  his  acceptance,  provided  he 
acts  with  due  diligence."  The  case  of  (Tanal 
Bank  V.  Bank  of  Albany,  1  Hill,  287,  upon  a 
state  of  facts  quite  similar  to  those  set  up 
in  the  petition  in  the  present  case,  held  that 
although  the  holders  were  innocent  of  any 
Intended  wrong,  they  had  obtained  money  of 
the  plaintiffs  <m  an  instrument  to  which  they 
had  no  title,  and  were  therefore  bound  to 
refund;  and  this  though  notice  of  the  forgery 
was  not  given  until  more  than  two  months 
after  they  bad  received  the  money.  In  view 
of  the  later  New  York  cases  cited  supra, 
however,  the  case  last  cited  would  seem  not 
to  state  the  rule  prevailing  in  that  state.  In 
the  case  of  McKleroy  v.  Bank,  14  La.  Ann. 
458,  74  Am.  Dec  438,  a  forged  draft  was  ac- 
cepted by  the  plaintiffs  after  It  had  been 
paid  by  the  holder,  who  was  a  bona  fide  and 
Innocent  purchaser  of  the  instrument.  It 
was  paid  by  the  drawees  upon  maturity,  and 
the  fact  of  the  forgery  discovered  some 
weeks  later.  They  Immediately  notified  the 
bank  which  had  cashed  the  draft  and 
brought  suit  to  recover  the  money  paid  by 
them.  The  court  ruled:  "The  acceptance  of 
a  bill  of  exchange  admits  the  genuineness  of 
the  drawer's  signature,  and  where  an.  ac- 
c^tor  has  paid  to  a  bona  fide  holder  of  a 
forged  draft  or  bill,  having  no  notice  of  the 
forgery,  he  cannot  recover  back  the  money 
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paid.  But  where  a  party  becomes  the  head- 
er of  snch  a  draft  before  It  has  been  ac- 
cepted, and  when  the  loss  had  already  .at- 
tached It  was  accepted  and  paid,  and  the 
acceptors,  Immediately  upon  ascertaining  the 
fact  of  the  forgery,  gave  notice  of  this  fact 
to  the  holders,  held,  that  such  a  case  Is  an 
exception  to  the  general  mle,  and  the  ac- 
ceptors are  not  estopped  from  proving  the 
forgery  and  recoverhig  the  money  they  paid 
through  error."  This,  It  may  be  observed,  1b 
a  leading  case  In  this  country,  and  has  been 
cited  with  approval  by  many  of  the  best  au- 
thorities. 

The  rule  that  a  drawee  Is  presumed  to 
know  his  drawer's  signature,  or  at  least  that 
he  la  presumed  to  know  It  better  than  a 
stranger.  Is  founded  on  sound  reason,  and  ia 
predicated  upon  the  further  presumption  that 
the  drawer  Is  a  customer  or  business  asso- 
ciate of  the  drawee,  and  that  their  business 
relations  have  been  such  as  to  Insure  such 
knowledge  on  the  part  of  the  drawee.  But 
In  determining  the  relative  rights  of  a  drawee 
who,  under  a  mistake  of  fact,  has  paid,  and 
a  holder  who  has  received  such  payment  up- 
on, a  draft  to  which  the  name  of  the  drawer 
has  been  forged.  It  would  seem  to  be  only 
fair  to  consider  the  question  of  diligence  or 
negligence  of  the  parties  In  respect  th^eto. 
If  the  holder  has  been  negligent  In  paying 
the  forged  paper,  or  has  by  his  conduct,  how- 
ever Innocent,  misled  or  deceived  the  drawee 
to  his  damage,  it  would  be  unjust  for  him 
to  be  allowed  to  shield  himself  from  the  re- 
sults of  his  own  carelessness  by  asserting 
that  the  drawee  was  bound  In  law  to  know 
his  drawer's  signature.  Of  course,  the 
drawee  must,  in  ordor  to  recover  back  from 
the  holder,  show  that  he  himself  was  free 
from  fault.  An  examination  of  the  case  of 
Price  V.  Neal,  supra,  which  Is  dted  with  con- 
fidence by  counsel  for  the  defendant  In  ^- 
ror,  will  show  that  the  underlying  principle 
of  the  decision  was  the  negligence  of  the 
drawee.  Says  Lord  Mansfield  In  that  case: 
"The  plaintiff  lies  by,  for  a  considerable  time 
after  he  has  paid  these  bills,  and  then  found 
out  that  they  were  forged,  and  the  forger 
comes  to  be  hanged.  •  •  •  Whatever  neg- 
lect there  was,  was  on  his  side.  •  •  ♦  It 
is  a  misfortune  which  has  happened  without 
the  defendant's  fault  or  neglect.  •  ♦  ♦  If 
there  was  fault  or  neglect  in  any  one,  it  cer- 
tainly was  In  the  plaintiff,  and  not  in  the 
defendant"  It  will  be  observed  that  this 
statement  of  t&cts  is  very  different  from  the 
one  set  up  in  the  petition  of  the  plaintiff  in 
the  present  case.  It  will  also  be  found  upon 
examination  that,  in  all  of  the  well-consider. 
ed  cases  which  hold  that  the  drawee  cannot 
recover  back  money  paid  upon  a  forged  draft, 
there  exists  the  same  element  of  negligence 
upon  the  part  of  the  drawee;  he  had  not 
been  diligent  in  notifying  the  holder  when  it 
was  discovered.  The  case  which  to  our 
minds  most  clearly  states  the  true  rule  upon 


the  subject  under  consideration  is  that  of 
Bank  v.  Bangs,  106  Mass.  441,  8  Am.  Rep. 
340,  which  rules  that:  "The  responsibility 
of  the  drawee  who  pays  a  forged  clieck  for 
the  genuineness  of  the  drawer's  signature  is 
absolnte  only  in  favor  of  one  who  has  not 
by  his  own  fault  or  negligence  contributed  to 
the  success  of  the  fraud  or  to  mislead  tbe 
drawee;  and  if  the  payee  took  the  check 
drawn  payable  to  his  order,  from  a  stranger 
or  other  third  person,  without  inquiry,  al- 
though in  good  faith  and  for  value,  and  gave 
It  currency  and  credit  by  Indorsing  It  be- 
fore receiving  payment  of  it,  the  drawee  may 
recover  back  the  money  paid."  Tbe  court  in 
that  case  cites  the  case  of  Price  v.  Keal, 
supra,  and  recognizes  the  presumption  that 
the  drawee  is  presumed  to  be  familiar  witb 
the  signature  of  his  drawer,  as  giving  rise 
to  a  responsibility  on  the  part  of  the  drawee 
which  win  ordinarily  prevent  him  from  re- 
covering back  money  paid  upon  a  torge6 
check  or  draft  on  the  ground  of  mistake  of 
fact  It  adds,  however:  "But  this  responsi- 
bility, based  upon  presumption  alone,  Is  de- 
cisive only  when  the  party  receiving  the 
money  has  in  no  way  contributed  to  the  suc- 
cess of  the  fraud,  or  to  the  mistake  of  fact 
under  which  the  payment  was  made."  This 
language  seems  to  us  to  state  clearly  the 
true  law  upon  the  subject  and  to  be  pe- 
culiarly applicable  to  the  case  at  bar. 

Tested  by  what  has  been  said,  the  petition 
in  the  record  before  us  measures  fully  up  to 
the  requirements  of  law.  According  to  It 
the  defendant  bank  was  grossly  negligent  in 
paying  out  money  to  a  man  of  whom  it  knew 
nothing,  upon  a  paper  as  to  the  genuineness 
of  which  it  knew  nothing,  and  in  falling  to 
take  any  precautionary  measures  to  obtain 
information  in  regard  to  either.  Its  cashier 
then  indorsed  tbe  draft  and  sent  It  forward 
for  collection.  Whether  this  be  considered 
as  an  Indorsement  transferring  title  to  the 
paper  and  warranting  Its  genuineness,  or 
m«eij  as  an  Indorsement  for  collection,  it 
was  such  an  act  as  was  likely  to  throw  the 
plaintiffs  off  their  guard,  and  mislead  them, 
on  account  of  tbe  channels  through  which  it 
came,  into  tbe  belief  that  the  paper  was 
what  It  purported  to  be.  2  Dani^  Neg.  Inst. 
{  1301.  And  it  is  to  be  observed  that  if  the 
allegations  of  the  petition  be  true,  the  plain- 
tiffs have  done  nothing  to  change  the  status 
of  the  defendant  to  its  injury,  and  a  recovery 
by  them  would  not  In  any  way  affect  the  po- 
sition of  tbe  bank.  The  loss  attached  when 
the  bank  cashed  the  forged  draft  If  that 
loss  was  due  to  the  negligence  of  the  bank. 
It  should  fall  upon  its  shoulders,  and  not  up- 
on those  who  have  acted  Innocently  and 
without  negligence.  At  any  rate,  the  peti- 
tion set  out  a  good  cause  of  action,  and  tbe 
question  of  negligence  should  have  been  sub- 
mitted to  a  jury. 

Judgment  reversed.  All  tbe  Justices  con- 
curring. 
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MASON  T.  STATE. 

(Supreme  Court  of  aeorgia.     Feb.  4,  1902.) 

CKIMINAL  LAW— REVIIIW. 

No  error  of  law  was  complained  of.    The 
evidence  warranted  the  verdict,  and  the  court 
below  did  not  err  in  refusing  to  grant  a  new 
trial. 
(Syllabus  by  the  C!ourt) 

Erroi  from  superior  court,  Washington 
county;  B,  D.  Evans,  Judge. 

Mack  Mason  was  convicted  of  crime  and 
brings  error.    Affirmed. 

J.  A.  Bobson,  for  plaintiff  in  error.  R  T. 
RavUngs,  SoL  Gen.,  for  the  State. 

PER  CURIAM.  Judgment  af&rmed.  All 
the  Justices  concurring. 


SOUTHERN  RT.  00.  v.  PAOB. 

(Supreme  Court  of  Georgia.    Feb.  6,  1002.) 

FIRE  SET  BY  LOCOMOTIVE. 
Under  the  ruling  made  in  the  case  of  Rail- 
road Co.  V.  Edmondsou,  29  S.  R  213,  101  6a. 
747,  which  was  followed  in  the  case  of  Railway 
Ck>.  V.  Myers,  33  S.  E.  917,  108  Ga.  166,  the 
evidence  in  the  present  case  was  not  sufficient 
to  authorize  a  verdict  for  the  plaintiS,  and  a 
new  trial  should  hare  been  granted. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Baxley;  T.  A. 
Parlcer,  Judge. 

Action  by  J.  H.  Pace  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error     Reversed. 

De  Lacy  &  Bishop  and  G.  J.  Holton  & 
Son,  for  plaintiff  in  error.  E.  P.  Padgett  & 
Son,  for  defendant  in  error. 

COBB,  J.  Pace  sued  the  Southern  Rail- 
way Company  for  damages  growing  out  of 
the  destruction  of  timber  and  fencing  by 
fire  which  was  alleged  to  have  been  com- 
municated to  the  property  destroyed  from  a 
locomotive  of  the  defendant  The  trial  re- 
sulted in  a  verdict  in  favor  of  the  plaintiff, 
and  the  case  is  here  upon  a  bill  of  excep- 
tions assigning  error  upon  the  refusal  of  the 
Judge  to  grant  the  defendant  a  new  triaL 
The  evidence  offered  to  establish  the  fact 
that  the  fire  was  communicated  to  the  proi»- 
erty  of  the  plaintiff  from  an  engine  of  the 
defendant  was  entirely  circumstantial,  but 
was  of  such  a  character  as  to  authorize  a 
finding  that  the  fire  was  so  communicated. 
This  tact  having  been  established,  a  pre- 
sumption of  negligence  arose  against  the 
company,  and  the  controlling  question  in  the 
present  case  is  whether  this  presumption 
was  rebutted.  The  uncontradicted  evidence 
of  the  defendant  showed  that  the  engine 
from  which  the  sparks  were  emitted  which 
caused  the  fire  was  equipped  with  the  latest 
Improved  spark  arrester,  which  was  in  good 
order  on  the  date  at  which  the  fire  occurred; 
that  the  engine  was  in  all  respects  also  in 
good  order  on  that  date;  and  that  it  was 


properly  handled  by  the  engineer  in  charge. 
Under  the  rulings  of  this  court  in  Railroad 
Go.  V.  Edmondson,  101  Ga.  747,  29  S.  E.  213. 
and  Railway  Co.  v.  Myers,  108  Ga.  165,  33 
S.  E.  917,  the  evidence  of  the  defendant  was 
sufficient  to  completely  rebut  the  presump- 
tion of  negligence;  and  therefore  a  verdict 
In  favor  of  the  plaintiff  was  contrary  to  the 
evidence,  and  a  new  trial  should  have  been 
granted  for  this  reason.  This  case  is  to  be 
distinguished  from  the  cases  of  Railway  Co. 
V.  Williams,  113  Ga.  335,  38  S.  E.  744,  and 
Railway  Co.  v.  Trammell,  114  Ga.  812,  40 
S.  E.  259,  in  that  in  each  of  those  cases 
there  was  evidence,  independently  of  the 
presumption,  that  the  defendant  was  negli- 
gent; It  appearing  either  that  the  spark  ar- 
rester was  not  in  good  order,  or  that  the  en- 
gine was  improijerly  handled. 

Judgment  reversed.    AU  the  Justices  con- 
cnrrins. 


PURVIS  et  al.  v.  FERST  et  al. 
(Supreme  Court  of  Cteorgia.    Feb.  6,  1902.) 

SEPARATE  CASES— TRIAL  TOGETHER— BILL  OF 
EXCEPTIONS. 
When  In  each  of  several  cases  between  the 
same  parties  there  was  a  demurrer  by  the 
plaintiff  to  the  answer  of  the  defendant,  and  by 
agreement,  but  witliout  consolidating  the  cases 
Into  one,  the  demurrers  were  "heard  together," 
the  defendant  could  not  properly  sue  out  a  sin- 
gle bill  of  exceptions  assigumf;  error  solely  up- 
on the  sustaining  of  such  demurrers;  and  this 
is  so  although,  after  the  demurrers  were  sus- 
tained, the  cases  were,  by  a  formal  order,  con- 
solidated into  one,  and  tried  as  such,  and  a 
verdict  and  judgment  were  therein  rendered  for 
the  plaintiff. 
^Syllabus  by  the  Court.) 

Error  from  superior  court  Irwin  county; 
D.  M.  Roberts,  Judge. 

Four  actions  by  M.  Ferst's  Sons  ft  C}o. 
against  T.  L.  Purvis  and  others.  Judgments 
for  plaintiffs,  and  defendants  bring  error. 
Dismissed.  ^n,^ 

E.  it.  Williams,  for  plaintiffs  in  error,  h. 
Kennedy,  for  defendants  in  error. 

LUMPKIN,  P.  J.  Four  separate  and  dis- 
tinct actions,  each  founded  upon  a  promis- 
sory note,  were  brought  by  M.  Fersfs  Sons 
&  Co.  against  Purvis  and  others.  The  de- 
fendants filed  an  answer  in  each  case,  and 
the  plaintiffs  filed  a  separate  demurrer  to 
each  answer.  The  bill  of  exceptions  recites 
that  "the  demurrers  filed  by  said  plaintiffs 
to  the  pleas  of  the  defendants,  being  exactly 
alike  in  each  case,  were  heard  together,  and 
were  by  the  court  sustained,  to  which  rul- 
ing sustaining  said  demuirers  defendants 
excepted,  still  except,  and  now  assign  the 
same  as  error."  The  bill  of  exceptions  fur- 
ther recites  that  after  the  demurrers  were 
sustained  "the  said  four  cases  were  then,  by 
order  didy  granted,  consolidated,  and  tried 
as  one  case  before  a  jury,"  and  that  the 
plaintiffs  obtained  a  verdict  and  Judgment 
against  the  defendants  for  the  full  amount 
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of  principal  and  Interest  due  npon  ail  of  tlie 
notes.  On  tlie  calling  of  the  case  bere  the 
defendants  in  error  moved  to  dismiss  the 
writ  of  error  on  the  ground  that  the  bill  of 
exceptions  shows  "ttiat  plaintiffs  In  error 
have  brought  to  this  court  for  review  in  a 
single  bill  of  exceptions  four  separate  and 
distinct  judgments  of  the  lower  court,  ren- 
dered in  four  separate  and  distinct  cases  in 
that  court" 

We  are  of  the  opinion  that  the  motion  to 
dismiss  Is  well  taken,  and  should  be  sus- 
tained. It  is  settled  by  the  decision  in  Wdls 
T.  Banking  Co.,  118  Ga.  867,  38  S.  B.  298, 
that  a  mere  agreement  to  try  several  cases 
together  does  not  amount  to  a  consolidation 
of  the  cases  into  one,  and  that  under  such 
circumstances  the  losing  pcu*ty  cannot,  by  a 
single  bill  of  exceptions,  "bring  to  this  court 
for  review  the  Judgments  severally  rendered 
in  such  cases  in  the  court  below."  In  the 
opinion  delivered  in  the  case  last  cited  refer- 
ence is  made  to  the  case  of  £:rwin  v.  Ennls, 
104  Ga.  861,  31  S.  R  444.  There  three  cases, 
without  being  consolldajted,  were  submitted 
to  the  decision  of  the  presiding  judge  with- 
out the  intervention  of  a  jury.  Though  be 
disposed  of  them  by  a  single  order.  It  was 
nevertheless  held  that  the  losing  party  could 
not,  by  a  single  bill  of  exceptions,  bring  the 
three  cases  here  for  review.  It  does  not.  In 
the  case  now  before  us,  affirmatively  appear 
whether  the  "ruling"  made  by  the  Judge  in 
disposing  of  the  several  demurrers  to  the  de- 
fendants' answers  was  embodied  in  one  or- 
der or  several,  but  this  makes  no  difference; 
for,  even  if  only  a  single  order  was  passed, 
it  should  be  treated  as  a  judgment  applying 
severally  and  seriatim  to  each  of  the  four 
demurrers.  It  appears,  then,  that  the  pai^ 
ties  to  the  four  cases,  though  consenting  that 
they  be  heard  together,  so  far  as  concerned 
action  upon  the  demurrers,  chose  to  keep  the 
cases  separate,  and  not  to  consolidate  them 
until  after  the  demurrers  had  been  disposed 
of.  Then  came  the  consolidation,  and  the 
verdict  and  Judgment  disposing  of  all  the 
cases  as  one.  It  may  be  that  the  defendants 
would  bave  had  the  right,  by  a  single  bill  of 
exceptions,  to  complain  of  the  final  Judg- 
ment; for  it.  In  view  of  wbat  occurred,  re- 
lated to  a  single  case.  But  this  is  not  what 
the  plaintiffs  In  error  did.  They  excepted 
only  to  Judgments  rendered  in  separate  and 
distinct  cases,  before  any  consolidation  took 
place.  This,  under  the  principles  laid  down 
in  the  two  cases  cited  above,  was  not,  under 
the  law,  allowable.  It  will  be  observed  that 
in  sustaining  the  motion  to  dismiss  we  are 
dealing  with  these  cases  exactly  as  the  court 
and  counsel  did  at  the  trial  below;  that  is, 
we  are  treating  them  as  being  separate  and 
distinct  causes  up  to  and  Indudbig  the  point 
where  the  judgments  excepted  to  were  ren- 
dered. The  inevitable  result  is  tbe  conclu- 
sion announced  in  tbe  headnote. 

Writ  of  error  dismissed.  All  tlie  justices 
concurring. 


PARKER  et  al.  ▼.  HOMB  MUT.  BDIIiDlXO 

&  LOAN  ASS'N. 
(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

BXECUTION— PEOPBKTY   SUBJECT— ACTION    TO 

BBCOVBIR    lAND— AUTHORITY 

or  ATTOENBT. 

1.  Laud  conveyed  in  a  deed  to  secure  a  debt 
is  not  subject  to  levy  and  sale  under  a  judg- 
ment obtained  upon  the  debt  until  the  grantee 
executes  a  reconveyance  to  the  grantor. 

2.  Although  sach  a  judgment  has  been  ren- 
dered and  an  execution  Issued,  the  plaintiff 
therein  may  nevertheless  maintain  an  action, 
against  the  defendant  for  the  recovery  of  tbe 
land. 

S.  No  presumption  arises  that  an  attorney 
who  obtains  such  a  judgment  has  aatliority 
from  his  dient  to  have  the  execution  issned 
thereon  levied  upon  the  land  conveyed  in  the  se- 
curity deed  before  it  has  been  reconveyed  by 
the  plaintiff  to  the  defendant. 

4.  Applying  the  rules  above  annoanced  to  the 
facts  of  tile  present  case,  there  was  no  error  in 
directing  a  verdict  in  favor  of  the  plaintiff. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Telfair  county; 
D.  M.  Roberts,  Judge. 

Action  by  the  Home  Mutual  Building  & 
Loan  Association  against  C.  B.  Parker  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Bason   &  AIcRae,   for  plaintiffs  in   error. 

B.  D.  Graham,  for  defendant  in  error. 

FISH,  J.    It  appears  from  tbe  record  that 

C.  F.  Weeks  and  C.  H.  Cook  executed  and 
delivered  to  the  Home  Mutual  Building  & 
Loan  Association  a  deed  to  certain  lots  in 
the  town  of  Helena,  in  Telfair  county,  to 
secure  a  loan  of  $800,  for  which  they  gave 
the  association  their  bond;  it  at  the  same 
time  executing  to  them  a  bond  to  reconvey 
the  land  to  them  upon  the  payment  of  the 
loan.  The  loan  not  being  paid  at  maturity, 
the  association  brought  suit  against  Week-s 
and  Cook  upon  their  bond,  and  obtained 
judgment  thereon,  which  was  general  against 
the  defendants,  and  also  special  against  the 
land  described  in  the  security  deed.  Execu- 
tion issued,  which  followed  the  Judgment. 
This  execution  was  levied  upon  the  land  de- 
scribed therein,  which  was  at  the  sherUTs 
sale  bid  in  by  C.  B.  Parker  for  the  sum  of 
$70;  the  sheriff  executing  to  him  a  deed  to 
the  property.  Parker  afterwards  sold  and 
conveyed  the  land  to  Brigman  in  considera- 
tion of  $000.  The  association  brought  an 
equitable  petition  against  Allagood  (tbe  sher- 
iff who  sold  the  land),  Parker,  and  Brigman, 
in  which  it  alleged  that  the  sheritTs  sale 
to  Parker  and  the  sale  from  the  latter  to 
Brigman  were  void  for  the  reason  that  the 
association  had  never  reconveyed  the  land 
to  Weeks  and  Cook,  and  that  the  levy  un- 
der which  the  sheriff's  sale  was  had  was 
without  any  instructions  or  authority  from  or 
knowledge  ot  the  association.  The  prayers 
of  the  petition  were  for  a  recovery  of  the 
land,  the  cancellation  of  the  sherifTs  deed  to 
Parker  and  of  the  deed  from  Parker  to  Brig- 
man, and  for  general  relief.    The  sheriff's 
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answer  was  to  the  effect  that  his  levy  upon 
the  laud  and  Its  sale  were  In  accordance 
with  Instructions  received  from  the  attorney 
of  the  association,  and  that  the  sale  was 
regular  and  fair;  that  Parker  paid  him  the 
$70,  which  was  the  highest  and  best  bid  re- 
ceived; and  that  a  sufficiency  of  this  amount 
had  been  applied  to  the  payment  of  costs, 
and  the  balance  tendered  to  the  attorney  of 
the  association,  who  had  declined  to  accept 
It.  Parker  answered  that  he  had  purchased 
the  land  at  sheriff's  sale  in  good  faith,  and 
that  he  bad  no  notice  of  the  fact  that  the 
association  had  not  reconveyd  it  to  Weeks 
and  Cook.  Brlgman  answered  that  he  had 
purchased  from  Parker  in  good  faith  and 
for  a  valuable  consideration,  and  without 
notice  that  the  association  had  any  claim 
or  right  to  the  property,  and  that  he  was 
then  in  possession.  Upon  the  trial,  McLane. 
clerk  of  the  superior  court  of  Telfair  county, 
testified  that  Z.  A.  Llttlejobn,  the  attorney 
of  the  association,  who  obtained  the  judg- 
ment, directed  him  to  deliver  the  execution 
to  the  sheriff  of  that  county,  "with  instruc- 
tions to  proceed  at  once  to  make  the  money," 
and  that  be  turned  over  the  execution  to  the 
sheriff,  and  at  the  same  time  delivered  to  him 
Llttlejohn's  Instructions.  The  sheriff  testi- 
lied  that  the  clerk  handed  him  the  execution, 
with  instructions  to  make  the  money  there- 
on as  speedily  as  possible,  and  with  further 
directions  that  it  be  levied  upon  the  land  in 
question.  Parker's  testimony  was  In  accord- 
ance with  his  plea.  Brlgman  did  not  testi- 
fy upon  the  trial.  Z.  A.  Llttlejobn  testified 
that,  as  attorney  at  law  of  the  building  and 
loan  association,  he  obtained  the  Judgment 
against  Weeks  and  Cook;  that  he  directed 
McLane,  the  clerk  of  the  court,  to  issue  ex- 
ecution thereon  and  to  enter  it  upon  the 
general  execution  docket,  but  that  he  never 
at  any  time  authorized  the  sheriff  to  levy  the 
execution  upon  the  property  in  dispute;  that 
the  levy  was  made  without  his  knowledge 
or  consent,  and  that  be  knew  nothing  of 
the  levy  until  after  the  sheriff's  sale;  that  he 
had  been  practicing  law  for  13  years,  and  rep- 
resenting the  Home  Mutual  Building  &  Loan 
Association,  as  attorney,  for  5  years  prior  to 
the  date  of  the  levy,  and  knew  that,  before 
a  levy  could  be  lawfully  made  upon  the 
property.  It  was  necessary  that  the  associa- 
tion reconvey  it  to  Weeks  and  Cook,  and 
have  such  reconveyance  properly  filed  and  re- 
corded; that  he  did  not  desire  the  property 
in  question  levied  upon,  because  there  were 
negotiations  pending  by  which  he  hoped  to 
adjust  the  matter  without  a  levy  and  sale. 
W.  S.  Thomson,  president  of  the  association, 
and  law  partner  of  Llttlejobn,  testified  that 
the  latter  had  entire  and  exclusive  control  of 
the  case  of  the  association  against  Weeks 
and  Cook  until  after  the  sheriff's  sale,  and 
that  he  (Thomson)  never  at  any  time  gave 
the  sheriff  of  Telfair  county,  or  any  one  else. 
Instructions  to  levy  the  execution,  and  that 
he  never  knew  of  the  levy  until  after  the 


sale  had  taken  place.  W.  W.  Shlpp,  the 
secretary  and  treasurer  of  the  association, 
testified  that  the  association  bad  never  given 
the  sheriff  of  Telfair  county  any  authority  to 
levy  on  and  sell  the  property  in  controversy, 
and  that  he  had  no  knowledge  of  the  levy 
until  after  the  sale  had  been  made.  The 
court  directed  a  verdict  In  favor  of  the  build- 
ing and  loan  association,  that  It  recover  the 
premises  in  dispute,  and  that  the  deed  from 
the  sheriff  to  Parker  and  the  one  from  the 
latter  to  Brlgman  be  canceled.  The  defend- 
ants made  a  motion  for  a  new  trial,  which  be- 
ing overruled,  they  excepted. 

According  to  numerous  decisions  of  this 
court  the  sheriff's  sale  under  which  Parker 
bought  was  absolutely  void,  because  the 
building  and  loan  association,  the  grantee  in 
the  security  deed,  had  never  made  a  recon- 
veyance of  the  property  to  the  grantors. 
Weeks  and  Cook.  Ashley  v.  Cook,  109  Ga. 
653,  35  S.  B.  89,  and  cases  cited.  The  fact 
that  the  association  had  sued  Weeks  and 
Cook  on  the  bond  secured  by  the  deed,  and 
obtained  Judgment  thereon.  Is  no  reason 
why  the  association  should  not  recover  the 
property  conveyed  to  it  as  security.  To  re- 
vest the  title  In  Weeks  and  Cook,  it  would 
be  essential  that  the  suit  and  Judgment 
should  be  followed  by  a  reconveyance,  levy, 
and  sale,  or  the  debt  paid  and  the  security 
deed  canceled  as  provided  by  law.  Ashley 
V.  Cook,  supra.  The  controlling  question  In 
this  case  is  whether  Llttlejobn,  as  attorney 
for  the  association,  had  authority  to  bind  it 
in  Instructing  the  levy  to  be  made  upon  this 
property.  Whatever  the  truth  may  be  as  to 
the  issue  of  fact  between  him  and  the  clerk 
In  reference  to  the  alleged  direction  to  the 
sheriff  to  make  the  levy,  as  the  court  direct- 
ed a  verdict  for  the  plaintiff  we  must  consid- 
er the  case  as  If  such  direction  were  really 
given.  The  general  rule  seems  to  be  that 
an  attorney  In  whose  bands  a  claim  is 
placed  for  suit  is  presumed,  after  obtaining 
judgment  thereon  In  favor  of  his  client,  to 
have  authority  to  have  execution  Issued,  and 
to  dhrect  it  to  be  levied  upon  property  be- 
longing to  the  defendant.  In  Jones  v.  La- 
mon,  92  Ga.  529,  18  S.  E.  423,  It  was  held: 
"The  attachment  under  which  the  levy  was 
made  having  been  sued  out  by  the  attorney 
of  the  plaintiff  in  that  case,  and  the  facts 
and  circumstances  showing  beyond  question 
that  there  was  no  reason  to  believe  that  any 
property  was  or  would  be  within  reach  of 
the  attaching  ofRcet,  except  the  horse  and 
buggy  on  which  the  levy  was  made,  and  the 
attorney  having  been  present  when  the  levy 
was  made,  and  not  having  said  or  done  any- 
thing to  forbid  or  disapprove  the  act  of  the 
levying  officer,  it  is  a  necessary  Inference 
that  the  act  of  the  levying  officer  In  seizing 
the  particular  property  was  as  much  the  re- 
sult of  the  attorney's  conduct  as  It  would 
have  been  if  the  latter  had  expressly  pointed 
out  the  property  and  directed  the  officer  to 
seize  it  under  the  attachment.     The  levy 
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should  therefore  be  treated  as  having  been 
made  by  direction  of  the  attorney,  and  with 
authority  from  his  client;  the  property  at 
the  time  of  the  levy  being  In  the  possession 
of  the  defendant  In  attachment"  If  this 
rilling  means  that  an  attorney  has  an  Im- 
plied authority  to  direct  that  an  execution 
which  he  has  obtained  In  favor  of  his  client 
be  levied  upon  property  belonging  to  a  third 
person,  and  that  the  client  will  be  respon- 
sible for  damages  resulting  from  such  a  tres- 
pass, then.  In  the  opinion  of  the  writer,  the 
decision  is  unsound.  In  the  language  of 
Judge  Cooley  in  Foster  v.  Wiley,  27  Mich. 
249,  15  Am.  Rep.  185:  "There  is  a  plain  dif- 
ference between  a  trespass  committed  on  a 
third  party  in  assumed  execution  of  process, 
and  one  committed  on  the  defendant  under 
process  sued  out  irregularly.  A  plalntlflF  can 
never  be  held  to  intend  a  trespass  to  third 
Ijersons;  but,  when  one  puts  his  case 
against  another  into  the  hands  of  an  attor- 
ney for  suit,  it  is  a  reasonable  presumption 
that  the  authority  be  Intends  to  confer  upon 
the  attorney  Includes  such  action  as  the  lat- 
ter. In  his  superior  Imowledge  of  the  law, 
umy  decide  to  be  legal,  proper,  and  neces- 
sary in  the  prosecution  of  the  demand,  and 
consequently  whatever  adverse  proceedings 
may  be  taken  by  the  attorney  are  to  be  con- 
sidered, so  far  as  they  aflFect  the  defendant 
in  the  suit,  as  approved  by  the  client  In  ad- 
vance, and  therefore  as  his  act,  even  though 
they  prove  to  be  unwarranted  by  the  law." 
The  decision  rendered  by  this  court  In  Lynn 
V.  Security  Co.,  98  Ga.  442,  26  S.  E.  750,  la 
in  accordance  with  this  principle.  There  a 
deed  was  given  as  security  for  a  debt,  the 
grantee  giving  a  bond  to  reconvey  upon  pay- 
ment. The  record  shows  that  upon  failure 
of  payment  at  maturity  the  grantee  recon- 
veyed  to  the  grantor  the  property  described 
in  the  security  deed,  and  then  sued  out  an 
attachment,  which  was  levied  thereon. 
Judgment  was  afterwards  rendered  in  the 
attachment  proceedings  agrainst  a  lot  of  land 
other  than  that  described  in  the  security 
deed:  the  judgment,  In  this  respect,  follow- 
ing the  declaration  in  attachment  TJpon 
this  judgment,  execution  Issued,  which  ap- 
peared on  its  face  to  be  general  and  then 
special  against  the  lot  of  land  described  In 
the  declaration  and  Judgment.  This  execu- 
tion was  levied  on  the  lot  of  land  described 
In  the  security  deed,  which  had  been  levied 
on  under  the  attachment,  and  the  same  was 
sold  at  sheriff's  sale;  and  the  purchasers  at 
this  sale  sold  the  land  to  Lynn,  against 
whom  ejectment  was  brought  for  its  recov- 
ery by  the  New  England  Mortgage  Security 
Company,  which  owned  the  note,  and  to 
which  the  grantee  In  the  original  security 
deed  had  conveyed  the  property  sold.  The 
plaintiff  in  that  case  sought  to  recover  upon 
the  ground  that  the  sheriff's  sale  was  void 
necause  of  the  defective  judgment.  This 
court,  evidently  proceeding  upon  the  pre- 
sumption that  the  mortgage  security  com- 


pany Intended  to  confer  upon  its  attorney 
authority  to  take  such  proceedings  against 
its  debtor  as  he  might  consider  proper  to 
enforce  the  collection  of  the  debt,  even 
though  they  might  prove  to  be  unwarranted 
by  the  law,  held:  "A  plaintiff  who  causes, 
under  an  execution  in  his  favor,  a  sale  of 
property  by  an  officer  authorized  to  sell.  Is, 
as  against  a  bona  fide  purchaser  at  such  sale 
(except  for  the  purpose  of  maintaining  a  pe- 
tition to  set  the  sale  aside,  founded  upon 
facts  equitably  entitling  blm  to  sucb  relief), 
estopped  to  deny  either  the  validity  of  the 
process,  the  regularity  of  its  Issue,  or  the 
lawfulness  of  the  sale."  We  do  not  think 
the  ruling  made  In  this  case,  or  that  made 
in  Jones  v.  Lamon,  supra,  controls  the  case 
now  under  consideration;  for  in  the  present 
case  the  attorney,  after  obtaining  judgment 
and  having  execution  Issued  thereon,  could 
not  legally  proceed  further  against  the  land 
in  dispute  until  his  client,  the  building  and 
loan  association,  bad  taken  positive  action 
indicating  its  purpose  to  have  the  property 
levied  upon  and  sold  In  satisfaction  of  its 
judgment  by  reconveying  the  same  to  the 
grantees  in  the  security  deed,  and  having 
such  reconveyance  flled  and  recorded.  We 
think  it  would  be  unreasonable  to  presume 
that  the  building  and  loan  association  in- 
tended that  Its  attorney  should  have  author- 
ity to  have  the  execution  levied  upon  this 
property  before  such  a  reconveyance  had 
been  executed,  filed,  and  recorded,  and  while 
the  legal  title  to  the  property  was  stUI  In 
the  association.  The  more  reasonable  pre- 
sumption would  be  that  if  the  association 
desired  the  execution  to  proceed  against  this 
property,  to  which  It  held  the  title,  it  would 
execute  the  reconveyance  as  the  law  re- 
quires, and  then  authorize  its  attorney  to 
proceed  according  to  law.  Our  conclusion, 
therefore,  is  that,  even  if  Mr.  Littlejohn  di- 
rected the  sheriff  to  make  the  levy,  tbere  is 
no  evidence  that  the  association  authorized 
him  so  to  do,  and  that  the  law  will  not  pre- 
sume that  he  had  such  authority,  and  that 
applying  the  ruling  herein  announced  to  the 
facts  of  the  case,  the  court  did  not  err  in  di- 
recting the  verdict  of  which  complaint  is 
made. 

Judgment  affirmed.    AU  the  justices  con- 
curring. 


LOWENSTEIN  v.  MEYER. 
(Supreme  Court  of  Qeor^.    Feb.  6,  1902.) 

ULBORER'S    LIBN— BARTBNDBR— APPLICiLTION 

OP  PAYMENTS— ASStlMPnON  OF 

HUSDAND-S  DEBT. 

1.  A  bartender,  whose  duties  are  mainly  man- 
ual, and  who  is  also  required  to  keep  books  as 
a  part  of  his  duties,  is  a  laborer,  within  the 
meaning  of  the  law  creating  a  lien  in  favor  of 
laborers,  for  their  labor,  upon  the  property  of 
their  employerB. 

2.  Wheu-a  debtor  who  is  liable  on  mor«  than 
one  acconiit  to  the  same  creditor  makes  pay- 
ments to  the  creditor  without  directing  how  the 
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payments  are  to  be  applied  to  the  various  debts. 
It  is  the  right  of  the  creditor  to  apply  the  pay- 
ments to  the  oldest  daim. 
8.  When  a  wife  purchases  from  her  hnsband 

ftroperty  upon  which  there  is  a  valid  subBisting 
ieu  created  by  the  husband,  the  agreement  by 
the  wife  to  pay  the  amount  secured  by  the  lien, 
in  order  to  obtain  an  unincumbered  title  to  the 
property,  is  not  such  an  assumption  by  her  ot 
bet  husband's  debt  as  is  prohibited  by  law, 

4.  The  evidence  was  conflicting,  but  was  suf- 
ficient to  sustain  the  verdict,  and  no  error  of 
law  appears  requiring  a  reversal  of  the  Jndg^ 
ment  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Oonrt) 

Error  from  superior  court,  Glynn  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  P.  W.  Meyer  against  V.  Lowen- 
stein.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Owens  Johnson  and  Ira  E.  Smith,  for 
plaintiff  In  error.  D.  W.  Krauas,  for  defend- 
ant in  error. 

LEWIS,  J.  Meyer  brought  suit  In  Glynn 
superior  court  against  Mrs.  Viola  Lowensteln 
to  foreclose  a  laborer's  lien  for  work  done  by 
the  plaintiff  while  in  the  employment  ot  the 
defendant  as  a  bartender.  The  defendant 
aied  a  counter  affidavit,  and  the  issue  thus 
formed  was  submitted  to  a  Jury,  who  return- 
ed a  verdict  in  favor  of  the  plaintiff  for  the 
full  amount  sued  for.  The  defendant  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  Sbe  excepted. 

1.  It  appeared  from  the  evidence  that  the 
duties  of  the  plaintiff  required  him  to  at- 
tend the  bar,  wash  bottles,  sweep  out  the 
barroom,  unpack  goods,  keep  the  books,  and 
do  anything  else  that  was  required  of  him. 
The  performance  of  these  duties  would  clear- 
ly entitle  him  to  a  laborer's  lien,  and  the 
fact  that,  in  addition  to  his  manual  labor. 
be  was  required  to  keep  books,  would  not 
defeat  his  right  to  foreclose  his  lien  as  a  la- 
borer.   Oliver  V.  Boehm,  63  Oa.  172. 

2,  3.  It  was  claimed  by  the  defendant  that 
Bbe  had  paid  the  plaintiff  in  full  for  all  work 
which  he  bad  done  for  her,  and  consider- 
able evidence  was  Introduced  to  show  that 
the  plaintiff  had  been  paid  various  sums  for 
bis  work  from  time  to  time.  It  was  In  evi- 
dence, however,  that  some  time  previously  to 
the  time  when  Meyer  went  to  work  for  Mrs. 
Txiwenstein  he  had  done  work  for  her  hus- 
band, Gns  Lowensteln,  for  which  he  was  not 
paid;  that  he  had  instituted  proceedings  to 
foreclose  his  laborer's  lien  against  Gus  Low- 
ensteln, but  that,  at  the  solicitation  of  Mrs. 
Lowensteln,  and  upon  her  promise  to  pay 
the  amount  of  his  claim  against  Gus  Lowen- 
steln, and  to  give  him  employment  In  the  new 
business,  he  withdrew  the  foreclosure  pro- 
ceedings, and  went  to  work  for  Mrs.  Lowen- 
steln. He  admitted  that  certain  payments 
bad  been  made  to  him  by  Mrs.  Lowensteln, 
but  claimed  that  they  had  been  applied  to 
the  debt  Incurred  by  Gus  Lowensteln,  and 
that  be  was  still  due  the  amount  sued  for 


as  remuneration  for  bis  services  rendered 
the  defendant.  The  court  charged  the  Jury: 
"If  you  find  that  at  that  time  the  plaintiff 
had  an  actual,  subsisting,  and  valid  labor- 
er's lien  against  this  property,— the  property 
the  defendant  purchased,  formerly  belonging 
to  her  husband,  Gus  Lowensteln;  that  the 
plaintiff  had  engaged  a  lawyer  to  foreclose 
that  Hen  and  assert  his  right  thereunder; 
that  he  went  to  the  defendant,  Mrs.  Viola 
Lowensteln;  that  she  was  then  negotiating 
for  the  purchase  of  this  property;  that  she 
recognized  this  claim  of  Hen  upon  the  part 
of  the  plaintiff,  and  agreed  that  if  he  would 
not  institute  proceedings  to  foreclose  bis 
lien,  so  that  she  might  obtain  the  property 
free  and  unincumbered  by  such  lien,  she 
would  pay  him  the  amount  thereof,— then  the 
coiut  charges  you  that  that  would  be  an  orig- 
inal undertaking  on  ber  part,  and  would  not 
be  an  assumption  of  the  debt  of  the  husband 
by  the  wife;  and  if  you  find  that  the  de- 
fendant did  enter  Into  such  a  contract  witb 
the  plaintiff,  she  would  be  bound  thereby." 
Complaint  is  also  made  of  an  Instruction  to 
the  Jury  by  the  court  to  the  effect  that  when 
a  payment  is  made  by  a  debtor  to  a  creditor 
holding  several  demands  against  blm  the 
debtor  has  the  right  to  direct  the  claim  to 
which  It  shall  be  apportioned,  and,  if  be 
fails  to  do  so,  the  debtor  has  the  right  to 
apply  the  payment  at  his  election.  We  see 
no  error  in  either  of  these  instructions. 
While  It  is  true  that  a  wife  may  not  ordi- 
narily assume  the  debts  of  her  husband,  it  Is 
well  settled  that  she  may,  when  she  pur- 
chases property  from  her  husband,  pay  off 
any  Hen  thereon  which  was  created  by  the 
husband,  the  removal  of  which  is  necessary 
to  give  her  an  unincumbered  title  to  the 
property.  In  that  respect  the  present  case 
comes  squarely  within  the  rule  laid  down  by 
this  court  in  the  cases  of  Daniel  v.  Royce,  96 
Ga.  566,  23  S.  E.  493,  and  Taylor  y.  Mortgage 
Co.,  106  Ga.  238,  32  S.  B.  153.  It  Is  equally 
clear  that  Meyer,  in  the  absence  of  any  di- 
rection from  Mrs.  Lowensteln,  had  a  perfect 
right  to  apply  any  payments  made  by  her 
to  him  to  the  pre-existing  Indebtedness  in- 
curred by  her  husband,  which,  in  buying  the 
property,  she  assumed.  The  charge  of  which 
complaint  is  made  is  in  almost  the  exact  lan- 
guage of  section  8722  of  the  Civil  Code, 
which  is  in  point,  and  which  settles  this  ques- 
tion against  the  contention  of  counsel  for  the 
plaintiff  in  error. 

4.  The  foregoing  deals  with  every  ques- 
tion presented  by  the  record  which  is  wor- 
thy of  discussion.  The  evidence  was  con- 
flicting on  many  material  Issues,  but  was 
amply  sufficient  to  support  the  verdict  ren- 
dered In  favor  of  the  plaintiff,  and  no  rea 
son  appears  for  reversing  the  Judgment  of 
the  court  below  overruling  the  motion  for  a 
new  trial. 

Judgment  afOrmed.  All  the  Justices  con- 
curring. 
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MOBLEY  T.  STATE. 
(Supreme  Ck>urt  of  Georgia.    Feb.  4,  1002.) 

LARCENY  AFTER  TRUST. 
When  a  master  intrusts  to  his  servant  a 
bill  for  the  poipose  of  getting  the  same  changed 
and  bringing  back  the  change  to  the  former, 
and  the  latter  frandnlently  appropriates  the  bill 
to  his  own  use,  and  does  not  return  either  it 
or  the  change,  he  is  guilty,  not  of  simple  lar- 
ceny, but  of  larceny  after  trust. 
(iSyllabuB  by  the  Court.) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Sol  Mobley  was  conylcted  of  larceny,  and 
brings  error.    Reversed. 

W.  E.  Martin,  Jr.,  and  0.  H.  Hall,  Jr.,  tor 
plaintiff  In  error.  Wm.  Brunson,  Sol.  Gen., 
for  the  State. 

LUMPKIN,  P.  J.  Applying  the  principle 
announced  In  the  beadnote  to  the  evidence 
In  this  case,  the  verdict  of  guilty  therein  ren- 
dered was  contrary  to  law,  and  a  new  trial 
Is  accordingly  ordered.  Briefly  stated,  the 
facts  are  as  follows:  Tatea  .Intrusted  Chap- 
man wltb  $5,  with  which  to  buy  produce, 
with  the  understanding  that  the  latter  was 
to  thus  use  the  money  and  divide  with  Tates 
the  profits  realized  from  sales  of  the  produce. 
Chapman  Invested  the  money  thus  received 
In  a  wagon  load  of  plums.  A  customer  pur- 
chased from  Chapman  25  cents  worth  of  the 
fruit  and  handed  him  a  $5  bill,  from  which 
be  was  to  take  out  the  price  of  the  purchase 
and  return  the  change.  Mobley  was  a  serv- 
ant of  Chapman,  working  for  blm  for  wages. 
Chapman  took  the  bill  received  from  the 
customer  and  banded  it  to  Mobley,  with  In- 
structions to  go  off,  get  it  changed,  and  bring 
back  the  change.  Instead  of  so  doing,  Mob- 
ley fraudulently  appropriated  the  bill  to  his 
own  use,  and  did  not  return  at  alL  Upon 
this  state  of  facts,  Mobley  was  guilty,  not  of 
simple  larceny,  but  of  larceny  after  a  trust 
delegated.  His  conviction  of  the  former  of- 
fense cannot,  therefore,  legally  stand.  The 
solicitor  general  relied  upon  the  decision  of 
this  court  In  Flnkelsteln  v.  State,  105  Ga. 
617,  31  S.  K  589.  It  was  there  held: 
"Where  a  purchaser  of  goods  delivers  to  the 
seller  a  bill  of  money  exceeding  In  amount 
the  price  of  the  goods,  Intends  that  the  seller 
shall  return  the  proper  change,  and  the  lat- 
ter accepts  the  bill  for  this  purpose,  but. 
Instead  of  returning  the  correct  change,  ap- 
propriates to  his  own  use,  fraudulently  and 
with  Intent  to  steal  the  same,— the  bill  so 
received,— he  Is  guilty  of  simple  larceny."  It 
will  readily  be  seen  that  this  case  Is  entirely 
different  from  the  case  now  in  band.  There 
no  fiduciary  relation  existed  between  the 
seller  and  the  customer  who  gave  to  him 
the  bill  to  be  changed.  The  parties  were 
dealing  at  arm's  length.  Of  course,  In  a  loose 
sense,  the  customer  "trusted"  that  the  seller 
would  return  the  proper  change,  and  not 
fraudulently  appropriate  the  bill  to  his  own 
use;    but  there  was  no  technical  trust  In- 


volved In  the  transaction,  and  no  fiduciary 
relation  existed  between  the  parties.  The 
case  of  larceny  after  a  trust  arises  wben 
there  is  an  agency  on  the  part  of  the  person 
Intrusted  with  the  property  of  another,  by 
virtue  of  which  the  jterson  so  intrusted  Is  to 
do  something  with  the  property  for  his  prin- 
cipal's benefit,  or  where  there  is  a  bailment 
of  some  description.  In  every  case  of  this 
kind  a  fiduciary  relation  necessarily  exists. 
Of  this  character  is  the  case  before  us.  Hob- 
ley  was  the  agent  or  servant  of  Chapman. 
He  was  Intmsted  with  the  bill,  to  make  a 
particular  use  of  it  for  Chapman's  benefit 
Mobley  violated  the  trust  thus  re];>08ed  in 
blm.  and  fraudulently  converted  the  bUl  to 
his  own  use.  This  makes  a  clean-cut  case 
of  larceny  after  a  trust,  and  the  point  Is  well 
made  that  under  the  evidence  a  conviction  of 
simple  larceny  was  contrary  to  law. 

Judgment  reversed.    All  the  justices  cob- 
currlug. 


CITY  OP  BAXLBY  ▼.  HOLTON. 
(Snpreme  Court  of  Geoq;ia.    Feb.  6,  1802.) 

CITT   TRBASURBR— GOMHISSIONS-DIRKCTINO 
VERDICT. 

1.  Under  the  charter  of  the  city  of  Baxley. 
as  amended  by  the  act  approved  December  Zi. 
1890  (Acts  1896,  p.  127),  it  is  the  duty  of  the 
treasurer  of  the  city  to  receive  all  money  paid 
to  the  city  council,  and  pay  the  same  out  upon 
vouchers  signed  by  the  mayor  and  approved  by 
the  council.  If,  therefore,  the  city  council  re- 
ceives and  disburses  money  which  should  have 
gone  through  the  hands  of  the  treasarer,  and 
upon  which  he  was  entitled  to  receive  a  com- 
mission, but  which  was,  by  the  unlawful  action 
of  the  council,  withheld  from  him,  he  may  sue 
to  recover  the  commission  thereon  as  if  he  had 
bandied  the  money  himself. 

2.  The  evidence  for  the  plaintiff  in  the  coun 
below  was  sufhcient  to  warrant  the  court  to  di- 
rect a  verdict  in  his  favor  for  the  amount  for 
which  the  verdict  was  directed. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Baxley;  J.  S.  Wil- 
liams, Judge. 

Action  by  J.  L.  Holton  against  ilie  city  of 
Baxley.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

J.  H.  Thomas,  for  plaintiff  In  error.  Leon 
A.  Wilson  and  G.  J.  Holton  &  Son.  for  de- 
fendant In  error. 

LEAVIS,  J.  The  petition  of  Holton  made 
substantially  the  following  allegations:  In 
1897  petitioner  was  duly  elected  treasurer  of 
the  city  of  Baxley,  and  gave  bond,  as  re- 
qnlred  by  the  city  charter,  for  the  faithful 
discharge  of  his  duties.  His  duties  were  to 
receive  all  money  paid  to  the  city  coundl, 
and  pay  out  the  same  upon  vouchers  signed 
by  the  mayor  and  approved  by  the  council, 
to  keep  a  record  of  ail  money  received  and 
paid  out  by  him,  and  make  a  statement 
thereof  to  the  council  every  three  months: 
and  his  compensation  was  to  be  2^  per 
cent  commission  upon  all  money  received, 
and  T^/i  per  cent  commission  upon  all  money 
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paid  out  by  him  for  the  city.  During  peti- 
tioner's term  ot  office  the  council  of  the  city 
of  Baxley  received  $5,670  in  money  realized 
from  the  sale  of  bonds  duly  and  legally  is- 
sued by  the  city,  and  paid  out  of  this  fund 
the  sum  of  $4,318.41.  As  a  matter  of  legal 
right,  petitioner  should  have  received  this 
money  and  paid  It  out  on  vouchers  signed  by 
the  mayor  and  approved  by  the  council;  but 
the  mayor  and  council,  in  order  to  avoid  pay- 
ing i>etltloner  commissions  on  this  sum,  il- 
legally withheld  the  money  from  him.  Pe- 
titioner alleges  that  he  is  entitled  to  receive 
commissions  on  this  money.  Just  as  if  it  had 
passed  through  his  hands;  and  he  therefore 
sues  for  its  recovery,  In  the  amount  of  $249.- 
71,  written  demand  having  been  made  upon 
the  defendant  as  required  by  law,  and  pay- 
ment refused.  To  tSls  petition  the  defend- 
ant filed  a  demurrer,  the  material  grounds  of 
which  were  that  the  petition  on  its  face 
shows  that  the  plaintiff  did  not  handle  the 
fund  up<Hi  which  he  claims  commissions,  and 
fails  to  show  any  labor  performed  or  respon- 
sibility Incurred  by  the  plaintiff  whereby  he 
earned  the  commissions  claimed.  The  de- 
murrer also  set  up  that  the  petition  as  a 
whole  did  not  set  out  a  cause  of  action.  This 
demurrer  was  overruled.  The  defendant  al- 
so answered,  admitting  the  plaintiff's  elec- 
tion as  treasurer,  and  that  he  was  to  receive 
as  his  compensation  a  commission  of  2%  per 
cent  on  all  money  received  and  paid  out  by 
him  for  the  city,  but  denying  that  the  fund 
on  which  the  commissions  were  claimed  was 
ever  received  by  the  mayor  and  general 
council.  At  the  conclusion  of  the  evidence 
the  court  directed  a  verdict  for  the  plaintiff 
for  $172.17.  The  defendant  excepts  to  the 
overruling  of  Its  demurrer  and  of  its  motion 
for  a  new  trial. 

1.  The  case  at  bar  is  easily  distinguishable 
from  that  of  Mayor,  etc.,  v.  Cameron,  111 
Oa.  110,  36  S.  E.  462.  In  the  Cameron  Case 
it  appeared  that  tiie  plaintiff's  case  was 
founded  upon  the  theory  that  he  actually  re- 
ceived and  disbursed  the  money  upon  which 
be  claimed  commissions,  and  it  was  with 
that  in  view  that  this  court  held  that  the  pe- 
tition was  evasive  and  uncertain,  and  should 
have  been  dismissed  on  demurrer.  On  page 
113,  111  Ga.,  and  page  463,  36  S.  E.,  Presid- 
ing Justice  Lumpkin  says:  "Nor  does  the 
plaintiff  undertake  to  therein  allege  that,  al- 
though he  was  ready  and  willing  to  dls- 
chai^e  the  duties  of  his  office,  be  was,  by  any 
other  means  or  device,  prevented  from  re- 
ceiving, safely  keeping,  and  paying  out  the 
fund,  and  thereby  defrauded  out  of  his  just 
commissions.  Had  the  petition  been  framed 
on  this  line,  the  case  laid  would  have  pre- 
sented an  altogether  different  aspect"  The 
plaintiff  in  the  present  case  is  not  suing  to 
recover  commissions  on  money  which  he  ac- 
tually handled,  but  for  commissions  upon 
money  which  he  should  have  been  allowed  to 
handle,  and  which  was  illegally  withheld 
from  him.    So  it  Is  clear  that  the  ruling  in 


the  Cameron  Case  does  not  affect  the  case 
now  under  consideration.  Under  section  12 
of  the  act  approved  December  22,  1S96  (Acts 
1886,  p.  130),  ameiTdIng  the  charter  of  the 
city  of  Baxley,  it  Is  the  duty  of  the  treas- 
urer of  that  city  to  receive  all  money  paid 
to  the  city  council,  and  pay  the  same  out 
upon  vouchers  signed  by  the  mayor  and  ap- 
proved by  the  council.  The  section  further 
provides  that  his  compensation  Is  to  be  fixed 
by  ordinaifce  of  the  city  council.  When  the 
plaintiff  was  elected  to  the  office  of  city 
treasurer,  it  was  his  right,  as  well  as  his 
duty,  to  receive  and  disburse  the  funds  of 
the  city  under  this  section;  and,  if  the  city 
authorities  illegally  prevented  him  from 
earning  the  commissions  to  which  he  would 
otherwise  have  been  entitied,  the  city  Is  li- 
able to  him  therefor.  A  case  directly  in 
point  which,  in  our  opinion,  states  the  cor- 
rect rule  of  law  upon  this  subject  Is  that  of 
Beard  v.  City  of  Decatur,  61  Tex.  7,  53  Am. 
Rep.  735,  where  It  is  held  that  a  city  having 
a  treasurer  duly  appointed  and  qualified  un- 
der the  act  of  incorporation  cannot  defeat 
his  right  to  commissions  for  disbursement  of 
the  municipal  funds  by  placing  them  In  the 
bands  of  the  mayor  for  disbursement  In 
that  case,  as  in  this,  it  was  cont^ided  that 
the  right  of  the  treasurer  to  receive  com- 
pensation depends  upon  his  actual  reception 
and  disbursement  of  the  funds  of  the  city, 
and  that  as  he  was  deprived  of  the  oppor- 
tunity to  do  so,  although  willing  and  ready 
to  perform  his  duties,  he  cannot  recover  for 
the  receipt  and  disbursement  of  money  made 
by  some  one  else.  The  court,  however,  says 
of  this  contention:  "This  is  a  narrow  view 
of  the  question,  and  bases  the  nonliability  of 
the  city  for  the  demand  of  the  plaintiff  upon 
its  own  wrongful  act."  We  think  that  this 
position  is  sound,  and  completely  answers 
the  complaint  of  the  plaintiff  in  error  that 
the  court  erred  in  overruling  its  demurrer. 

2.  The  defendant  in  addition  to  his  plea 
above  referred  to,  filed  a  plea  of  set-off,  al- 
leging that  the  plaintiff  was  indebted  to  It 
in  the  sum  of  $77.54.  This  claim  was  allow- 
ed by  the  plaintiff  reducing  the  amount  for 
which  he  sued  to  $172.12.  The  defendant  as 
before  stated,  contended  that  no  money  aris- 
ing from  the  sale  of  bonds  as  alleged  in  the 
petition  had  come  into  its  bands,  and  aver- 
red that  under  a  contract  which  it  had  made 
with  the  Atlanta  Steam  &  Water  Supply 
Company  for  the  putting  in  of  a  waterworks 
system  for  the  city  the  company  was  to  be 
paid,  not  in  cash  arising  from  the  sale  of  the 
bonds,  but  in  bonds  themselves.  The  plain- 
tiff, however,  upset  this  contention  by  show- 
ing that  the  fund  arising  from  the  sale  of  the 
bonds  had  been  the  subject-matter  of  litiga- 
tion between  the  city  and  the  water-supply 
company,  and  had  been  Judicially  decreed  to 
be  the  property  of  the  city.  He  further 
showed  that  the  full  amount  upon  which  be 
claimed  commissions  had  come  into  the 
hands  of  the  city,  and  been  disbursed  by  it 
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as  alleged  In  his  petltlcm,  and  tbat  be  had 
been  prerented  from  handling  any  of  this 
money.  This  proof  was  not  controverted, 
and  It  was  therefore  not  error  for  the  court 
below  to  direct  a  verdict  for  the  plaintiff. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


OAliVlN  T.  STATBL  . 
(Sapreme  Oonrt  of  Georgia.    Feb.  8,  1902.) 

CRIMINAL    LAW— RBVIBW. 

Tile  evidence  authorized  the  verdict,  and 
there  was  no  error  requiring  the  granting  of  a 
new  trial. 
(Syilabos  by  the  Court) 

Error  from  superior  court  Washington 
connty;  B.  D.  Evans,  Judge. 

Henry  Calvin  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  A.  Robson,  for  plaintiff  in  error.  B.  T 
Bawllngs,  Sol.  Oen.,  for  the  State. 

PER  ODBIAM.    Judgment  afBrmed. 


BAXLBY  T.  SATILLA  MFG.  CO 
(Supreme  Court  of  Georgia.    Feb.  6,  1002.) 

INJURY  TO  EMPLOTft-INCOMPKTBNCT     OF 

FBLLOW   SBRVANT— DEFBCTIVK 

APPLIANCBB. 

When  all  of  the  facta  proved  in  the  present 
case  are  admitted,  and  all  reasonable  deduc- 
tions therefrom  are  considered  in  favor  of  the 
plaintiff,  the  evidence  does  not  authorize  a  re- 
covery by  him,  and  the  court  therefore  did  no*- 
err  in  granting  a  nonsuit. 
(Syllabus  by  the  Court) 

Error  from  superior  court;  Ware  comity; 
Jos.  W.  Bennet,  Jndga 

Action  by  W.  M.  Baxley  against  the  Sa- 
tlUa  Manufacturing  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error 
Affirmed. 

Toomer  &  Reynolds  and  J.  L.  Crawley,  fot 
plaintiff  in  error.  J.  L.  Sweat,  for  defend- 
ant in  error. 

COBB,  J.  Baxley  sued  the  Satilla  Manu- 
facturing Company  for  damages.  At  the 
trial  the  Judge  granted  a  nonsuit,  and  this 
ruling  is  assigned  as  error.  It  appears  from 
the  evidence  that  che  plaintiff  was  employed 
by  the  defendant  at  a  Bawmlll,  and  that  it 
was  his  duty  to  set  and  adjust  the  guide  of 
the  saw,  which  guide  was  held  in  position  by 
A  bolt  which  passed  through  It  and  was  fas- 
tened by  an  iron  nut  screwed  thereon;  that 
it  was  necessary  that  the  guide  should  be 
Adjusted  while  the  saw  was  in  motion,  and 
that  In  adjusting  the  guide  on  the  occasion 
upon  which  the  plaintiff  was  Injured  the 
pressure  upon  the  nut  caused  the  bolt  to 
brealc  and  be  was  thrown  against  the  saw, 
and  received  injuries  which  were  painful  and 
permanent;  that  the  pressure  upon  the  bolt 
At  this  time  was  not  exceeding  5  pounds. 


and,  U  the  bolt  bad  been  of  the  proper  kind, 
it  should  have  resisted  a  pressure  of  60 
pounds  or  more.  The  plaintiff  claimed  to 
have  established  by  his  evidence  that  the 
defendant  was  negligent  In  two  particulars: 
First,  In  employing  an  incompetent  macbln- 
lat,  or.  If  the  lncomi>etency  was  not  known 
at  the  time  of  his  employment,  in  retaining  in 
Its  employment  an  Incompetent  machinist 
after  Icnowledge  of  his  Incompetency, — one  of 
the  duties  of  this  machinist  being  to  put  In  a 
proper  bolt  at  the  place  where  the  bolt  which 
caused  the  plaintiff's  injuries  was  located,  to 
test  the  bolt  when  It  was  put  in,  and  to  in- 
spect it  from  time  to  time  after  it  had  been 
put  in  position;  and,  second,  in  furnishing, 
for  the  purpose  of  being  placed  in  position 
by  the  machinist,  a  defective  iron  bolt,  when 
ordinary  care  would  have  required  that  a 
sound  steel  bolt  should  be  used. 

In  reference  to  the  alleged  negligence  of 
the  defendant  in  employing  an  incompetent 
machinist  as  a  fellow  servant  of  the  plain- 
tiff, there  is  no  evidence  whatever  which 
would  authorize  a  Jury  to  find  that  the  ma- 
chinist on  duty  at  the  time  the  plaintiff  was 
injured  was  either  Incompetent,  or  that,  if 
Incompetent,  the  incompetency  was  then 
Icnown  to  the  defendant  It  appears  that 
"some  time  before  the  plaintiff  was  hurt" 
the  manager  of  the  defendant  had  said  that 
the  machinist  employed  at  the  time  the 
plaintiff  was  hurt  was  not  considered  com- 
petent by  blm.  This  remark  was  made  in 
reply  to  a  question  as  to  why  he  did  not 
make  that  person  the  machinist  at  the  mill. 
The  machinist  may  not  have  been  compe- 
tent at  the  time  this  remark  was  made,  and. 
for  the  purposes  of  this  case,  this  must  be 
considered  as  true;  but  there  was  no  evi- 
dence which  would  authorize  a  finding  that 
he  had  not  rendered  himself  competent  by 
the  time  he  was  employed.  There  is  a  pre- 
sumption that  the  master  has  discharged  his 
duty  to  the  servant,  and  that  he  was  not  at 
fault  in  reference  to  the  employment  of  fel- 
low servants,  as  wdl  as  in  other  particulars. 
See  BaUroad  Co.  v.  Nelms,  83  Ga.  75,  9  S. 
£.  1049,  20  Am.  St  Rep.  308.  The  presump- 
tion In  favor  of  the  master  that  he  bad  em- 
ployed a  competent  fellow  servant  would  not 
be  overcome  by  proof  merely  showing  that 
at  some  time  before  the  time  of  employment 
the  person  employed  was  not  competent  for 
the  service;  for.  If  such  were  the  law,  a 
master  would  never  be  safe  in  employing  any 
servant,  no  matter  how  competent  he  might 
be  at  the  time  of  the  employment,  if  It  were 
Imown  to  him,  no  matter  how  long  before 
the  employment,  that  the  servant  was  not 
then  fitted  for  the  service.  There  Is  nothing 
In  the  evidence  to  show  what  was  the  length 
of  time  between  the  remark  made  by  the 
manager  of  the  defendant  and  the  time  of 
the  employment  of  the  machinist,  and  noth- 
ing to  indicate  that  the  time  was  so  short 
that  the  person  employed  as  machinist  could 
not  have  fitted  himself  for  the  discharge  of 
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the  duties  of  tbat  position  'between  the  two 
dates.  So  we  are  of  opinion  that  the  plain- 
tifF  has  failed  to  establish  that  the  masta 
was  negligent  in  the  matter  of  the  employ- 
ment of  the  machinist  who  was  the  plain- 
tiff's fellow  servant  As  there  was  no  evi- 
dence that  the  master  knew  of  the  incom- 
petency of  the  machinist,  if  such  existed, 
after  the  employment,  and  retained  him  in 
its  employment  after  such  knowledge,  the 
plaintiff  has  also  failed  to  establish  this  al- 
legation of  negligence. 

In  reference  to  the  character  of  the  bolt 
used,  the  evidence,  taken  as  a  whole,  re- 
quired a  finding  that,  while  a  ateel  bolt 
would  have  been  the  best  appliance  to  use, 
a  sound  Iron  bolt  was  not  an  Improper  appli- 
ance at  such  place  In  the  sawmill,  and  that, 
therefore,  the  master  was  not  negligent  in 
furnishing  an  iron  bolt  to  be  thus  used.  In 
addition  to  this.  It  appears  from  the  plain- 
tUTs  own  testimony  that  bis  Injury  resulted, 
not  from  the  character  of  the  metal  that  the 
bolt  was  made  of,  but  from  the  fact  that 
there  was  a  defect  in  the  bolt  itself;  and,  if 
a  steel  bolt  had  been  used  which  bad  a 
similar  defect,  the  result  would,  in  all  prob- 
ability, have  been  the  same.  It  appears  from 
the  evidence  that  the  defect  was  a  latent 
one,  and,  such  being  the  case,  the  mere  fact 
tbat  the  bolt  broke  is  not  sufficient  to  re- 
move the  presumption  that  the  master  had 
furnished  a  proper  appliance  to  be  used,  the 
defect  being  of  such  a  character  that  the 
master  would  not  know  of  it;  and  could  not 
by  the  exercise  of  ordinary  care  have  dis- 
covered it  If  the  master  furnished  to  the 
machinist  a  bolt  of  proper  character,  or  If 
It  furnished  one  which  was  defective,  but 
the  defect  could  not  have  been  discovered  by 
the  exercise  of  ordinary  care,  then  the  master 
would  not  be  liable  in  the  event  it  after- 
wards developed  that  the  bolt  was  defective, 
and  injury  resulted  therefrom  to  tbe  serv- 
ant If  the  machinist  whose  duty  it  was  to 
place  the  bolt  in  position  was  a  competent 
fellow  servant,— as  we  think  the  evidence 
would  have  required  a  Jui-y  to  find,— and  the 
bolt  furnished  was  apparently  sound,  but 
bad  a  latent  defect  which  could  have  been 
discovered  by  testing  the  bolt  and  ordinary 
care  required  this  to  be  done,  and  the  ma- 
chinist placed  the  bolt  in  position  without 
making  this  test  then  the  master  would  not 
be  liable  to  the  plaintiff;  for  his  Injuries 
would  be  traceable  directly  to  the  negligence 
of  a  fellow  servant  It  does  not  distinctly 
api)ear  whose  duty  it  was  to  inspect  the  mill 
from  time  to  time.  It  might  be  Inferred  that 
It  was  the  duty  of  the  machinist;  but  as 
tbe  machinist  was  a  competent  servant  the 
defendant  would  not  be  liable  to  the  plain- 
tiff for  an  hijury  which  resulted  from  the 
negligence  of  the  machinist  in  falling  to  prop- 
erly Inspect  the  machinery  to  see  If  the  same 
was  in  good  order.  The  master  may  be 
bound  to  furnish  some  one  to  Inspect  the 
machinery  from  time  to  time;    but,  If  he 


furnishes  a  competent  person  to  do  this,  tbe 
negligence  of  this  person  in  failing  to  Inspect 
the  machinery  will  not  render  the  master 
liable  in  damages  to  another  servant  injured 
as  a  result  of  such  negligence;  provided,  of 
course,  the  master  had  not  been  negligent  In 
famishing  an  Improper  appliance  in  the  first 
instance.  There  being  no  evidence  author- 
izing a  finding  that  the  master  was  negligent 
either  in  the  employment  of  the  servant  who 
was  claimed  to  liave  been  negligent  or  In 
furnishing  a  defective  bolt  to  be  used  by 
such  servant,  the  plaintiff  has  failed  to  make 
out  his  case,  and  was  not  entitled  to  re- 
cover, notwitbstanding  the  evidence  author- 
ized a  finding  that  the  plaintiff  was  himself 
Without  fault  This  result  Is  reached  in  tbe 
present  case  by  simply  applying  to  the  facts 
of  the  case  the  rules  laid  down  in  the  Code 
which  prescribe  the  relative  duties  of  the 
master  and  servant  to  each  other  in  such 
matters.  These  rules  are  found  In  sections 
2611  and  2G12  of  the  CivU  Code,  which  are 
as  follows:  "The  master  is  bound  to  exer- 
cise ordinary  care  in  the  selection  of  serv- 
ants, and  not  to  retain  them  after  knowl- 
edge of  incompetency;  he  must  use  like  care 
In  furnishing  machinery  equal  In  kind  to 
that  in  general  use,  and  reasonably  safe  for 
all  persons  who  operate  it  with  ordinary  care 
and  diligence.  If  there  are  latent  defects 
in  machinery,  or  dangers  incident  to  an  em- 
ployment unknown  to  the  servant,  of  which 
the  master  knows,  or  ought  to  know,  be 
must  give  the  servant  warning  In  respect 
thereto."  "A  servant  assumes  the  ordinary 
risks  of  his  employment  and  Is  bound  to 
exercise  his  own  skill  and  diligence  to  pro- 
tect himself.  In  suits  for  injuries  arising 
from  the  negligence  of  the  master  in  falling 
to  comply  with  tbe  duties  imposed  by  the  pre- 
ceding section,  it  must  appear  that  the  mas- 
ter knew  or  ought  to  have  known  of  the  In- 
competency of  the  other  servant,  or  of  tbe 
defects  or  danger  in  tbe  machinery  supplied; 
and  it  must  also  appear  that  the  servant 
Injured  did  not  know  and  bad  not  equal 
means  of  knowing  such  fact,  and  by  the 
exercise  of  ordhiary  care  could  not  have 
known  thereof."  These  provisions  are  mere- 
ly a  codification  of  rulings  of  this  court  made 
prior  to  the  adoption  of  the  present  Code. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


SEALS  ▼.  STATE. 
(Snpreme  Court  of  Georgia.    Feb.  S,  1902.) 

RAPE— EVIDBNCB— PREVIOUS  UNCHASTITY. 

In  a  trial  for  rape,  competent  evideuce 
tending  to  show  that  before  the  commission  ot 
the  alleged  offense  the  woman  had  been  of  an-- 
chaste  character  is  relevant,  not  only  as  af- 
fecting her  credibility  as  a  witness,  but  as  in- 
dependently bearing  upon  the  question  whether 
or  not   she  consented  to  the  sexual  intercourse. 

(Syllabus  by  the  Court) 
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Error  from  superior  court,  Fulton  county; 
3.  S.  Candler,  Judge. 

Earnest  Seals  was  convicted  of  crime,  and 
brings  error.    Reversed. 

R.  P.  Jones  and  F.  R.  Walker,  for  plain- 
tiff In  error.  O.  D.  Hill,  SoL  6en.,  for  the 
State. 

IjUMPEON,  p.  J.  The  plaintiff  In  error 
waa  convicted  of  rape,  and  brings  here  for 
review  a  judgment  denying  him  a  new  trial. 
Cora  Jones,  the  alleged  victim  of  the  crime, 
was  sworn  as  a  witness.  Her  testimony 
made  out  a  strong  case  of  rape,  except  that 
It  was  unsatisfactory  as  to  whether  or  not 
there  was  actual  penetration.  There  was 
testimony  tending  to  show  that  she  had  pre- 
viously been  a  virtuous  woman,  and  evl- 
dence  to  the  contrary  attacking  her  char- 
acter for  chastity.  In  this  connection  the 
court  charged:  "Her  character  for  virtue  is 
immaterial,  except  as  It  may  affect  her  char- 
acter for  veracity,— that  is,  may  affect  the 
credit  you  may  give  to  her  testimony." 
This  charge  was  excepted  to  as  erroneous, 
in  that  It  too  greatiy  restricted  the  Jury  as 
to  the  purposes  for  which  they  could  con- 
sider the  evidence  tending  to  show  that  be- 
fore the  alleged  crime  the  witness  was  a 
lewd  woman.  In  our  opinion,  this  criticism 
upon  the  charge  is  well  founded;  and,  inas- 
much as  the  Instruction  given  to  the  Jury 
had  a  vital  bearing  upon  the  main  issue  In 
controversy,  we  are  constrained  to  order  a 
new  trial.  It  Is  now  well  settied  that  In 
prosecutions  for  rape  the  defense  may  intro- 
duce evidence  tending  to  prove  the  previous 
unchaste  character  of  the  woman,  and  this 
evidence  is  admissible  for  two  purposes,— 
one,  to  discredit  her  as  a  witness;  and  the 
other,  to  disprove  the  charge  that  the  in- 
tercourse was  forcible  and  against  her  con- 
sent. For  this  latter  purpose,  evidence  of 
the  nature  indicated  would  clearly  be  ad- 
missible, even  where  the  alleged  victim  of 
the  rape  was  not  sworn  as  a  witness  In  the 
case.  The  whole  law  of  this  subject  was 
pithily  stated  by  Judge  NIsbet  in  a  single 
sentence  in  the  case  of  Camp  y.  State,  8 
Ga.  422.  He  said:  "The  fact  of  assent  may. 
In  reason,  be  well  left  to  the  jury,  upon 
proof  of  ill  or  evil  fame."  In  19  Am.  &  Eng. 
Enc.  Law,  961,  the  rule  is  thus  stated:  "The 
general  reputation  of  the  female  for  chastity 
may  be  shown  by  the  defense,  not  in  Justi- 
fication, but  on  the  issue  as  to  the  probabil- 
ity of  her  consent"  In  2  Blsh.  Cr.  Proc. 
(3d  EdO  i  965.  the  author  says:  "Though  In 
ordinary  cases  It  is  not  allowable  to  prove 
that  an  adverse  female  witness  is  unchaste 
(and  the  ravishment  of  a  prostitute  is.  In 
law,  rape,  the  same  as  of  any  other  woman), 
still  one  on  trial  for  this  crime  may  bring 
forward  In  his  defense  the  bad  reputation 
for  chastity  (not  particular  acts)  of  the  com- 


plaining witness,  or,  by  the  better  opinion, 
the  fact  of  her  being  a  common  prostitute. 
This  evidence  is  sometimes  regarded  as  prop- 
erly Impairing  her  credibility,— a  doubtful 
proposition,  and  in  some  of  the  cases  denied. 
But  It  helps  the  probabilities  that  the  con- 
nection was  voluntary  on  her  part,  and  that 
his  manifestations  of  apparent  force  came 
rather  from  his  presuming  her  consent,  than 
from  a  purpose  to  ravish  her."  From  this 
it  will  be  seen  that  though  Mr.  Bishop 
doubted  the  admissibility  of  evidence  of  this 
nature  for  the  purpose  of  Impairing  the  cred- 
ibility of  the  witness,  he  emphatically  lays 
down  the  proposition  that  such  evidence  has 
a  direct  and  Independent  bearhig  upon  the 
question  of  consent  The  same  author  else- 
where declares  that  "to  the  matter  of  evi- 
dence, want  of  chastity  may,  within  recog- 
nized limits,  be  shown,  as  rendering  it  more 
probable  that  she  consented."  2  Blsh.  New 
Cr.  Law,  {  1119.  We  extract  the  following 
from  1  Whart.  Cr.  Law  aoth  Ed.)  {  568: 
"The  real  question  in  such  cases  Is,  Is  it  ma- 
terial to  the  issue  whether  the  prosecutrix 
had  previously  such  Illicit  intercourse?  That 
It  is  no  defense  to  an  Indictment  for  rape 
that  the  prosecutrix  was  a  woman  of  loose 
character  there  can  be  no  question;  and.  If 
the  fact  of  a  forcible  connection  against  tbe 
prosecutrix's  will  be  established,  her  prior 
looseness  would  have  nothing  to  do  with 
the  issue.  On  the  other  hand,  when  the  issue 
Is  consent  on  the  part  of  the  prosecutrix, 
her  prior  history  as  to  chastity  is  logically 
material."  In  his  work  on  Criminal  Proce- 
dure (page  248),  Maxwell  states  the  law  to 
be:  "The  previous  conduct  of  the  prosecu- 
trix, as  to  whether  or  not  she  had  connec- 
tion with  other  men,  is  a  proper  subject  of 
inquiry,  as  tending  to  show  a  want  of  chas- 
tity, and  therefore  that  she  would  be  more 
likely  to  consent  than  a  virtuous  woman.  It 
is  a  circumstance  for  [the  jury's]  considera- 
tion as  bearing  upon  the  question  of  con- 
sent" From  the  foregoing  it  seems  to  be 
well  established  that  Independentiy  of  the 
question  of  the  woman's  credibility  as  a  wit- 
ness, the  Jury  may  properly  consider  evi- 
dence of  her  previous  bad  character  for  chas- 
tity in  determining  whether  or  not  she  real- 
ly consented  to  the  sexual  Intercourse  which 
she  testifies  was  had  against  her  will;  and 
in  a  case  like  the  present  where  practically 
the  only  defense  relied  on  was  that  no  force 
whatever  was  used,  the  Jury  should  be  ac- 
curately instructed  to  the  effect  abOTe  Indi- 
cated. The  court  not  only  failed  to  do  this, 
but  charged  to  the  contrary;  and  conse- 
quentiy,  as  above  stated,  we  have  no  alterna- 
tive except  to  order  a  new  triaL  It  Is  Im- 
possible to  say  with  certainty  that  the  in- 
correct charge  did  not  injuriously  affect  the 
accused. 

Judgment  reversed.     All  the  Justices  con- 
curring. 
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STRIPLING  ▼.  STATE. 

(Supreme  Oourt  of  Georgia.    Feb.  4,  1902.) 

CARRTIMQ  WKAPONS— INSTRUCTIONS— 
EVIDBNCB. 

1.  On  the  trial  o{  one  charged  with  carryiiig  a 
concealed  weapon,  it  was  error  to  instruct  the 
jury  as  follows:  "I  charge  you,  gentlemen  of 
the  jury,  that  a  pistol  must  be  carried  in  such 
an  open  manner,  and  bo  fully  exposed  to  yiew, 
that  a  person  meeting  the  one  with  the  weapon 
would  readily  see  and  know  that  he  had  a  pis- 
tol abont  his  i)er8on."  (a)  One  meeting  anoth- 
er may  not  see  a  pistol  which  the  other  car- 
ries, although  fully  exposed  to  view  in  the 
manner  in  which  it  is  carried,  (b)  It  is  the 
manner  in  which  the  weapon  is  carried,  and  not 
the  fact  that  one  meeting  him  did  not  see  it, 
which  determinee  the  guilt  of  the  accused. 

2.  The  evidence  of  a  witness  that  the  de- 
fendant had  a  pistol  in  his  pocket;  that  be  did 
not  see  it,  but  saw  the  shape  of  it, — is  not  suflB- 
cient  to  authorize  a  conviction. 

3.  Nor,  in  such  a  trial,  can  a  conviction  be 
lawfully  had  upon  the  evidence  of  witnesses 
who  testify,  in  elfect,  that  they  saw  in  the 
pocket  of  the  accused  enough  of  the  weapon 
exposed  to  enable  them  to  perceive  that  it  was 
a  pistol. 

(Syllabus  by  the  ConrU 

Error  from  superior  court,  Houston  coun- 
ty; W.  H.  Felton,  Jr..  Judge. 

Andrew  Stripling  was  conTlcted  of  carry- 
iHi;  a  concealed  weapon,  and  brings  error. 
Keversed. 

C.  E.  Brunson,  for  plaintiff  in  error.  Wm. 
Brunson,  Sol.  Gen.,  for  the  State. 

LITTLE,  J.  Stripling  was  Indicted  for 
the  offense  of  carrying  about  bis  person  a 
pistol  concealed,  and  not  fully  exposed  to 
view.  One  witness  testified  that  he  bad  seen 
the  defendant  on  a  named  day  at  a  certain 
place  with  a  pistol  in  his  right  hip  pocl^et 
Defendant  bad  on  bis  coat,  and  be  did  not 
see  bim  draw  the  pistol  out  In  fact,  he 
did  not  see  the  pistol  at  all,  but  be  knew  It 
was  a  pistol,  because  he  saw  the  shape  of  It. 
Witness  further  testified  that  the  state  of 
bis  feelings  towards  defendant  was  not 
friendly.  Another  witness  testified  that  on 
a,  particular  day  in  April  or  May.  1901,  at 
a  particular  place,  he  saw  defendant  with 
a  pistol  In  bis  hip  pocket  Once  be  was  in  a 
rond  cart,  and  on  another  occasion  was 
standing.  Defendant's  coat  was  off  both 
times,  and  witness  could  see  that  he  had  a 
pistol.  A  part  of  the  handle  was  exposed, 
and  could  be  seen  when  one  walked  behind 
the  defendant  Still  another  witness  testi- 
fied that  be  had  several  times  within  the 
last  two  years  seen  defendant  with  a  pistol 
In  bis  blp  pocket;  that  on  these  occaskms 
there  was  only  a  small  portion  of  the  handle 
exposed. 

The  defendant  was  convicted,  and  moved 
for  a  new  trial.  Besides  the  grounds  that 
the  verdict  was  contrary  to  law,  and  with- 
out evidence  to  support  it  he  complained  of 
the  following  charge  given  by  the  court  to 
tbe  jury  on  the  trial:  "I  charge  you,  gentle- 
men of  tbe  jury,  that  a  pistol  must  be  car- 


ried In  socb  an  open  manner,  and  so  fully 
exposed  to  view,  that  a  person  meeting  the 
one  with  tbe  weapon  would  readily  see  and 
know  that  be  bad  a  pistol  about  his  person." 
We  think  this  charge  was  error.  Webstw 
defines  "meet"  to  mean  "to  come  upon  or 
against,  front  to  front,  as  distinguished  from 
contact  by  following  and  overtaking";  and 
we  think  this  the  ordinary  and  popular 
meaning  of  the  word.  We  are  confident 
that  tbe  trial  judge  did  not  In  using  tbe 
word  "meeting"  In  the  above  extract  mean 
that  it  should  be  accepted  by  the  jury  In  the 
sense  of  the  above  definition,  but  that  what 
be  did  mean  was  "coming  in  contact"  The 
word  "meeting"  frequently  conveys  the  par- 
tlcnlar  idea  above  indicated,— that  of  com 
Ing  together  from  opposite  directions,— and 
when  so  taken  tbe  charge  would  be  errone- 
ous. We  cannot  approve  It  notwithstand- 
ing the  offense  with  which  tbls  man  was 
charged  Is  one  which  the  courts  use  every 
legitimate  effort  to  suppress.  In  the  case  of 
Stockdale  v.  State,  82  Ga.  225,  It  was  ruled 
by  this  court  that  if  one.  In  having  and  car- 
rying about  bis  person  any  of  the  weapons 
designated  as  "deadly  weapons,"  shall  have 
and  carry  It  in  such  an  open  manner  that 
those  with  whom  he  may  came  in  contact 
can  see  and  know  It  is  a  pistol  or  other 
weapon,  he  will  not  be  guilty  of  a  violation 
of  the  law,  although  some  part  of  the  wea- 
pon may  be  concealed  from  view.  Evident- 
ly, if  a  man  had  a  pistol  fastened  to  a  belt 
and  It  was  fully  exposed  at  his  back,  he 
could  not  be  legally  convicted  on  tbe  testi- 
mony of  one  who  came  In  front  of  him  and 
did  not  see  the  pistol.  The  law  on  this  par- 
ticular question  was,  as  we  think,  an- 
nounced by  Judge  Lyon  In  delivering  the 
opinion  In  tbe  above-cited  case;  that  is,  that 
the  l^lslature  intended  to  compel  persons 
who  carried  such  weapons  to  so  wear  them 
about  their  persons  that  others  who  came 
in  contact  with  them  might  see  that  they 
were  armed  and  dangerous  persons,  who 
were  to  be  avoided  in  consequence.  If  one 
carries  a  weapon  of  the  prohibited  class,  so 
that  it  is  fully  exposed  to  view  on  one  side. 
It  is  fully  exposed  in  the  sense  of  tbe  stat- 
ute, although  one  standing  or  approaching 
on  tbe  opposite  side  could  not  see  it  In 
the  case  of  Killet  v.  State,  32  Ga.  292,  this 
court  said  that  the  following  charge  In  rela- 
tion to  the  carrying  of  these  weapons  would 
have  been  correct:  "That  if  the  defendant 
carried  the  plst(^  so  exposed  to  view  that  it 
could  readily  be  seen  and  recognized  as  a 
pistol  by  one  having  his  person  in  view,  be 
carried  it  in  legal  contemplation,  in  an  open 
manner,  and  fully  exposed  to  view."  Evi- 
dently the  meaning  Intended  to  be  express- 
ed, when  the  view  of  the  person  was  re- 
ferred to,  was  that  this  view  should  be  ei- 
ther of  the  whole  person,  or  of  that  portion 
where  tbe  pistol  was  carried.  If  we  are 
right  In  these  views.  It  follows  that  the 
charge  complained  of  was  wrong. 
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Again,  tlie  eyidence  in  this  case,  when 
critically  examined,  does  not  authorize  a 
conviction.  It  is  tme  that  one  witness  said 
that  on  a  partlcolar  day  defendant  had  a 
pistol  in  his  hip  pocket  He  did  not  see  him 
draw  it,  and  In  fact  did  not  see  the  pistol 
at  all,  as  defendant  had  his  coat  on;  but  be 
says  he  knew  it  was  a  pistol,  because  he 
saw  the  shape  of  it.  We  are  not  prepared 
to  say  that  it  cannot  be  established  alone 
by  circumstantial  evidence  that  a  man  car- 
ried a  pistol  concealed  on  his  person;  but 
we  are  prepared  to  say  that,  when  a  witness 
testifies  that  he  knows  a  man  has  a  pistol 
in  his  pocket  from  a  shape  which  is  defined 
on  his  clothing,  he  testifies  to  nothing  more 
than  his  conclusions,  and  the  conclusions  of 
a  witness  are  not  evidence,  and  no  verdict 
can  stand  which  has  no  better  foundation. 
Evidence  as  to  the  facts  on  which  the  wit- 
ness bases  his  conclusions  can  properly  go 
to  the  Jury,  which  may  Include  the  fact  that 
the  shape  of  the  object  which  the  accused 
had  in  his  pocket  was  that  of  a  pistol.  This 
evidence,  with  other  circumstances,  may  be 
submitted  to  enable  the  Jury  to  determine 
the  fact;  but,  in  the  absence  of  direct  evi- 
dence, it  must  rest  with  the  Jury  to  say 
whether  the  circumstances  are  sufficient  to 
show  that  the  accused  had  and  carried  about 
his  person  a  pistol  fully  exposed  to  view. 
The  only  remaining  evidence  is  that  of  two 
other  witnesses  who  testified  that  defendant 
had  a  pistol  in  his  right  hip  pocket  at  par- 
ticular times  in  the  county  where  he  was 
tried.  But  their  testimony  shows  that  the 
pistol  was  not  concealed,  because  the  wit- 
nesses testified  that  they  saw  a  sufficient 
part  of  the  object  to  recognize  it  as  a  pistol. 
If  they  did,  It  was  not  concealed,  in  contem- 
plation of  the  law.  We  therefore  think  that 
the  trial  Judge  ought  to  have  granted  a  new 
trial  In  this  case,  both  for  the  error  in  the 
charge  pointed  out  above,  and  also  because 
the  evidence  was  not  sufficient  to  show  that 
the  defendant  was  guilty  beyond  a  reason- 
able doubt. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


BULLOCK  et  al.  v.  CORDELE  SASH,  DOOR 

&  LUMBER  00. 

(Supreme  Court  of  Georgia.    Feb.  S,  1902.) 

AMENDMENT    TO    PETITION— GROUND    FOR 
NEW  TRIAlr-BILL  OF  EXCEPTIONS- 
ASSIGNMENT  OF  ERROR. 

1.  Improperly  allowing  an  amendment  to  a 
petition  is  the  subject-matter  of  a  timely  and 
direct  exception,  but  not  a  proper  ground  of  a 
motiou  for  a  uew  trial. 

2.  Where  a  ruling  allowing  such  an  amend- 
ment was  set  out  in  the  motion  for  a  new  trial 
as  one  of  the  grounds  thereof,  and  snbsequently 
made  one  of  the  assignments  of  error  in  a  final 
bill  of  exceptions,  and  the  latter  was  present- 
ed to  the  trial  Judge  within  80  days  from  the 
overruling  of  such  motion,  but  not  within  the 
time  allowed  by  law  for  tendering  such  a  hill 
of  exceptions,  such  assignment  of  error  came 
too  late. 


3.  A  ground  of  a  motion  for  a  new  trial  al- 
leging error  in  admitting  documentary  evidence 
is  without  merit  unless  it  discloses  either  lit- 
erally or  iu  suhstance  the  contents  of  the  docu- 
ment or  documents  introduced.  Stewart  r. 
Bank.  28  S.  B.  249,  100  Ga.  496,  and  casc» 
cited. 

4.  The  evidence  in  the  present  case  fully  war- 
ranted the  verdict,  and  tiiere  was  no  error  in 
denying  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  the  Cordele  Sash,  Door  &  Lnm- 
ber  Company  against  Bullock  &  Co.  Judg- 
ment for  plalntlfT,  and  defendants  bring:  er- 
ror.   Affirmed. 

McKenzie  &  DoiiiSi  for  plaintiffs  in  error. 
Hill  &  Jones,  for  defendant  in  errw. 

PER  CURIAM.    Judgment  afilrmed. 


KIRKLAND  v.  CANDLER.  Governor. 
(Supreme  Court  of  Georgia.     Feb.  6,  1902.> 

RECOGNIZANCE-FORFBITURB— EVIDBNCB. 

Where  the  condition  in  a  criminal  reoog- 
nlcance  headed  "Georgia,  Oaffee  County,"  was 
that  the  principal  should  "make  his  appearance 
at  the  next  term  of  the  superior  court  •  •  • 
to  answer  any  Indictment  the  grand  Jury  may 
prefer  against  him  for  disturbing  divine  wor- 
ship at  the  A.  M.  E.  Church  at  Wiisonville. 
Ga.,"  it  was  not  erroneous,  upon  the  trial  in  a 
proceeding  to  forfeit  the  recogniaance,  to  ad- 
mit the  following  evidence:  The  recognizance 
itself;  an  accusation  in  the  city  court  of  Doug- 
las, in  Coffee  county,  of  same  date  as  the 
recoKulsauce,  and  charging  the  principal  there- 
in with  having  committed  the  offense  designat- 
ed in  the  recognizance  at  the  time  and  place 
therein  named,  and  in  Coffee  county;  an  in- 
dictment found  in  the  superior  court  of  Coffee 
county  at  the  term  thereof  held  next  after  the 
date  of  the  recognizance  charging  such  priu- 
cipal  with  the  commission,  in  (Toffee  county,  of 
the  offense  named  in  the  accusation  and  the 
recognizance,  and  at  the  same  time  and  place, 
and  also  testimony  of  the  solicitor  of  the  city 
court  to  the  effect  that  when  the  accusation 
was  preferred  In  the  city  court  the  accused  de- 
manded indictment  by  the  grand  jury,  and  he 
and  his  surety,  who  was  present  had  the  re- 
cognizance prepared  and  executed,— the  snre^ 
objecting  to  the  admission  of  the  recognizance 
In  evidence  "upon  the  ground  that  there  was  a 
variance  between  the  instrument  sought  to  be 
introduced  and  the  one  declared  on  in  the  scire 
facias;  to  the  accusation  and  indictment  upon 
the  ground  that  they  were  immaterial  and  ir- 
relevant"; and  to  the  testimony  of  the  8<rfidtor 
upon  the  ground  that  "parol  contemporaneous 
evidence  Is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument 
Colquitt  V.  Bond,  69  Oa.  851;  Sasser  v.  Mc- 
Daulel,  78  6a.  547. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Douglas;  P.  W. 
Dart,  Judge. 

Action  by  A.  D.  Candler,  governor,  against 
Harrison  KIrkland.  Judgment  for  plaintiff, 
and  defendant  brings  tsmv.   Affirmed. 

P.  L.  Smith,  W.  P.  Ward  and  C.  A.  Ward, 
Jr.,  for  plaintiff  In  error.  Levi  O'Steen  and 
Quincey  &  McDonald,  for  defendant  in  error, 

FISH,  J.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 
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riTZGBRALD  v.  BOWEX. 
(Supreme  Court  of  Georgia.     Feb.  6,  1902.) 

INJUNCTION— ENFORCEMENT     OP     JUDGMENT. 

1.  One  who  had  full  knowledge  of  the  pen- 
dency of  a  case  In  which  he  had  a  direct  pe- 
cuniary interest,  and  neither  sought  to  become 
a  par^  thereto  nor  made  any  effort  to  inter- 
Tene  therein  so  aa  to  protect  his  rights,  cannot, 
after  the  rendition  of  a  judgment  iu  favor  of 
the  plaintiff  iu  such  suit,  maintain  an  equitable 
petition  to  set  such  judgment  aside  or  restrain 
its  enforcement. 

2.  Applying  the  rule  announced  above  to  the 
evidence  disclosed  by  the  record  in  the  present 
case,  the  judge  erred  In  granting  an  Inter- 
locutory injunction. 

(SyUabuB  by  the  Court) 

Error  from  superior  coxut,  Wilcox  comity; 
D.  M.  Roberts,  Judge. 

Action  by  R.  V.  Bowen  against  J.  T.  Fitz- 
gerald. Judgement  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Hal  LawBon  and  Eldrldge  Cutts,  for  plain- 
tiff In  error.  E.  D.  Graham,  for  defendant 
In  error. 

LITTLE,  J.  Judgment  reversed.  All  the 
justices  concurring. 


SMITH  et  al.  v.  COLUMBIA  JEWELRY  CO. 
(Supreme  Court  of  Georgia.     Feb.  8,  1902.) 

PETITION— AM  ENDM  ENT— SALE— CANCELLA- 
TION OF  ORDER— DIRECTTINO  VERDICT. 

1.  A  petition  in  the  name  of  the  "Oolumbia 
Jewelry  Company"  as  plaintiff  la  amendable  so 
as  to  show  that  the  company  is  a  partnership 
composed  of  individuals. 

2.  Even  If  an  order  for  merchandise,  procur- 
ed by  fraudulent  representations  made  by  an 
agent  of  the  seller,  authorized  only  to  take  and 
receive  orders,  is  open  to  cancellation  on  ac- 
count of  such  fraud,  the  countermand  must  be 
delivered  to  the  seller,  and  not  to  the  agent 

8.  Sending  a  countermand  to  such  agent  with 
no  attempt  to  communicate  the  same  directly 
to  the  principal,  is  not  sufficient  to  effect  a  re- 
scission of  the  order. 

4.  Under  the  undisputed  facts  of  the  present 
case,  there  was  no  error  in  directing  a  verdict. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dodge  county; 
P.  E.  Seabrook,  Judge. 

Action  by  the  Columbia  Jewelry  Company 
against  E.  A  Smith  &  Co.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Affirm- 
ed. 

E.  B.  Mllner,  W.  M.  Morrison,  and  J.  E. 
Wooten,  for  plaintiffs  In  error.  De  Lacy  & 
Bishop,  for  defendant  In  error. 

LITTLE,  J.  Judgment  affirmed.  All  tbe 
Justices  concurring. 


THOMAS  T.  STATE. 
(Supreme  Oourt  of  Georgia.    Feb.  4,  1902.) 

CRIMINAL  LAW— EVIDENCE. 

No  evidence  appears  in  the  record  which 
Is  sufficient  to  establish  a  legal  conclusion  that 


the  plaintiff  in  error  was  guilty  of  the  offense 
with  which  be  was  charged.  A  new  trial  should 
therefore  have  been  granted.    - 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

W.  M.  Thomas  was  convicted  of  crime, 
and  brings  error.    Reversed. 

W.  R.  Hutcbeson  and  B.  S.  &  G.  D.  Grlf' 
flth,  for  plaintiff  In  error.  W.  T.  RobertSr 
Sol.  Gen.,  for  tbe  State. 

PER  CURIAM.    Judgment  reversed. 


HOLT  T.  NAVASSA  GUANO  00. 

(Supreme  Court  of  (Jeorgia.     Feb.  8,  1902.) 

FERTILIZER— ILLEGAL    SALE-TAQS. 

When  a  manufacturer  of  fertilizers  had 

complied  with  the  provisions  of  Pol.  Code,  | 

1563,   by   attaching  to  each   bag  or   package 

thereof  the  tag  furnished  by  the  commissioner 

of  agriculture,  the  fact  that  a  portion  of  ths 

tags  80  attached  had  become  detached  from  the 

bags  or  packages  while  in  transit  to  the  place 

of  cousignmetnt  would  not  render  a  sale  of  the 

fertilizer   illegal,   when   it  distinctly   appeared 

that  the  detaching  of  such  tags  was  not  in  any 

way  due  to  the  fault  of  the  manufactufer  or 

his  agents. 

(Syllabus  by  the  CJourt) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  tbe  Navassa  Guano  CJompany 
against  P.  L.  Holt  Judgment  for  plaintiff. 
Defendant  brings  error.     Affirmed. 

E.  C.  Speer  and  W.  A  Dodson,  for  plaintiff 
In  error.  J.  A.  Hixon  and  E.  A  Hawkins, 
for  defendant  in  error. 

COBB,  J.  Tbe  Navassa  Guano  (Jompany 
sued  Holt  upon  two  promissory  notes.  To 
this  action  tbe  defendant  pleaded  that  the 
consideration  of  the  notes  was  commercial 
fertilizers,  that  a  portion  of  the  same  was 
not  tagged  as  required  by  the  law  of  this 
state,  and  that  for  this  reason  the  contracts 
evidenced  by  the  notes  were  void.  At  the 
trial  the  court  directed  a  verdict  in  favor 
of  the  plaintiff,  and  to  this  ruling  tbe  de- 
fendant excepted. 

Under  tbe  view  we  have  taken  of  this  case. 
It  Is  unnecessary  to  determine  certain  ques- 
tions which  were  claimed  to  have  been  pre- 
sented In  the  record,  and  which  were  argued 
before  this  court  These  questions  are 
whether  the  contract  between  the  parties 
was  a  North  Carolina  contract  or  a  Georgia 
contract;  whether,  under  the  terms  of  the 
contract,  the  defendant  was  a  purchaser  of 
the  guano,  or  merely  an  agent  to  sell  for  the 
plaintiff;  and  whether  the  failure  by  a  manu- 
facturer In  another  state  to  place  upon  the 
sacks  of  commercial  fertilizer  sold  to  a  per- 
son In  this  state  the  tags  required  to  be  fur- 
nished to  such  manufacturer  by  the  com- 
missioner of  agriculture  wotild  have  tbe  ef- 
fect to  render  void  a  contract  for  the  sale 
of  the  fertilizer.    It  may  be  conceded  that 
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all  of  tbese  qnestloiiB  shoald  be  solved  In 
accordance  with  the  defendant's  contention, 
and  still  the  verdict  against  him  was  demand- 
ed by  the  evidence.  At  the  date  that  the 
contract  Involved  In  the  present  case  was  en- 
tered Into,  the  law  required  that  manufac- 
turers of  commercial  fertilizers,  who  desired 
to  sell  the  same  in  this  state,  should  register 
with  the  commissioner  of  agriculture;  the 
law  providing  In  detail  the  Information  to 
be  given  to  the  commissioner  by  the  manu- 
facturer when  he  registered.  P<rf.  Code,  8 
1551.  And  it  was  declared  to  be  unlawful 
for  any  person  to  sell  any  fertilizer  in  this 
state  without  first  registering  the  same  as 
required  by  law.  Id.  {  1564.  One  desiring 
to  sell  fertilizers  In  this  state  was  required 
to  forward  to  the  commissioner  a  written 
request  for  tags;  what  this  request  was  to 
contain  being  fully  set  forth  in  the  statute; 
and  with  such  request  there  was  to  be  trans- 
mitted the  sum  of  10  cents  per  ton  as  an  In- 
spection fee.  It  was  then  the  duty  of  the 
commissioner  of  agriculture  to  issue  tags 
to  the  person  so  applying,  and  It  was  the 
duty  of  such  person  to  attach  one  of  tbese 
tags  to  each  bag,  barrel,  or  paclsage  of  the 
fertilizer,  which,  when  so  attached,  became 
prima  facie  evidence  that  the  seller  had 
complied  with  the  requirements  of  the  law. 
The  ancontradlcted  evidence  In  the  case 
showed  that  the  guano  was  shipped  from 
North  Carolina,  and  that  the  plalntUT  had 
complied  with  the  requirements  of  the  law  in 
reference  to  registering,  etc.  There  was  also 
evidence,  which  was  not  disputed,  to  the  ef- 
fect that  all  of  the  sacks  shipped  to  the  de- 
fendant "were  branded  and  tagged  and  came 
up  fully  to  the  requirements  of  the  law  of 
the  state  of  Georgia."  The  foregoing  was 
testified  to  by  the  superintendents  of  the 
different  factories  in  North  Carolina.  There 
was  evidence  that  when  the  guano  reached 
the  points  of  destination  in  this  state  some 
of  the  sacks  had  no  tags  thereon.  The  duty 
placed  upon  the  manufacturer  of  fertilizers 
who  expects  to  sell  the  same  In  this  state  is 
that  of  attaching  to  each  bag  or  package 
the  tag  furnished  him  for  that  purpose  by 
the  commissioner  of  agriculture.  If  this  is 
done,  the  fact  that  the  tags  may  become  de- 
tached while  the  guano  is  in  transit  to  the 
place  of  shipment  would  not  provided  they 
become  detached  through  no  fault  of  the 
manufacturer  or  his  agents,  have  the  effect 
of  rendering  the  contract  of  sale  illegal,  even 
If  there  was  in  existence  at  the  date  the 
contract  Involved  in  the  present  case  was  en- 
tered into  any  law  rendering  illegal  con- 
tracts for  the  sale  of  commercial  fertilizers 
when  the  packages  containing  them  were 
not  tagged.  The  purchaser  of  such  fertilizer, 
or  any  one  seeking  to  avoid  liability  on  ac- 
count of  the  failure  to  tag,  must  show  either 
that  the  tag  was  not  placed  thereon  In  the 
first  Instance  by  the  manufacturer,  or  that 
It  was  removed  from  the  sack  by  the  manu- 
facturer or  bis  agents  or  others  In  his  in- 


terest for  the  purpose  of  defrauding  tbe 
state  of  Its  revenue.  The  defendant  not  aaly 
did  not  show  either  of  these  things,  but  there 
was  positive  uncontradicted  evidence  that 
the  sacks  were  properly  tagged  when  placed 
on  boai-d  the  cars  In  North  Carolina.  Tbe 
law  of  force  at  the  time  that  the  contract 
was  entered  Into  required  that  every  bag 
or  package  of  guano  should  be  tagged  in  a 
given  way,  and  in  this  particular  that  was 
all  that  the  law  did  require.  The  defense 
In  this  case  rested  solely  upon  the  g:round 
that  a  portion  of  the  saciu  which  were  ship- 
ped by  the  plalntifT  to  the  defendant  were 
not  tagged  when  they  reached  their  destina- 
tion in  Georgia,  and  this  defense  cannot 
avail  the  defendant  when  It  appeared  that 
the  sacks  were  properly  tagged  In  North  Caro- 
lina before  being  shipped,  and  when  it  was 
not  shown  that  the  manufacturer  was  In- 
strumental  in  any  way  in  having  the  same 
detached.  Under  the  pleadings  and  tbe  evi- 
dence, the  verdict  directed  was  the  only 
proper  one  which  could  have  been  rendered 
in  tbe  cas& 

Judgment  aflOrmed.    All  the  justices  con- 
curring. 


LEGGETT  et  al.  t.  PATTBBaON  et  al. 

(Supreme  Court  of  Georgia.     Feb.  6,  1902.) 

DOCUMENTARY    EVIDBNCB>-DBEr)— CONSIDKH- 
ATION— ADVKKSE   POSSESSION— BVIDENCB. 

1.  When  a  copy  of  a  lost  deed  U  established 
by  a  judgment  of  the  superior  court,  a  certified 
copy  of  the  proceedings  with  reference  thereto, 
taken  from  the  minutes  and  records  of  the  sa- 
perior  court,  is  original  evidence,  and  is  admis- 
sible as  such,  in  any  coutroversy  where  the 
origiual  deed  would  be  admissible;  and,  if  such 
established  copy  of  the  lost  deed  has  been  pla- 
ced upon  record,  the  same  is  admissible  in  evi- 
dence without  proof  of  the  execution  of  the 
lost  deed. 

2.  Although  a  deed  purports  to  l>e  for  a  valu- 
able consideration,  it  may  be  shown  to  be  in 
reality  voluntary  only. 

3.  An  innocent  and  bona  fide  purchaser  from 
one  who  took  under  a  deed  purporting  to  be  tor 
value,  but  which  was  really  voluntary,  and  who 
went  into  possession  immediately  upon  the  ex- 
ecution of  such  voluntary  deed,  and  remained 
thereon  continuously  for  more  than  20  years, 
acquired  a  title  superior  to  the  rights  of  those 
claiming  under  a  purchaser  for  value  who  took 
subsequent  to  the  execution  of  the  voluntary 
conveyance. 

4.  The  rulings  of  which  complaint  was  made 
with  reference  to  the  admission  of  evidence 
were  free  from  error,  and  the  court  did  not 
err  in  directing  a  verdict  for  the  defendant 
for  any  reason  assigned  in  the  motion  for  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Appling  county ; 
Jos.  W.  Bennet,  Judge. 

Action  by  Arddla  Leggett  and  others 
against  B.  H.  Patterson  and  others.  Judg- 
ment for  defendants.  Plaintifts  bring  error. 
Affirmed. 

Bennet  &  Bennet,  for  plalntUTs  in  error.' 
Leon  A.  Wilson,  G.  J.  Holton  &  Son,  and  T. 
A.  Parker,  for  defendants  In  error. 
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LEWIS,  J.  Mt8.  Ardella  Leggett  and  oth- 
ers, heirs  of  A.  B.  Leggett,  brongbt  an  action 
of  ejectment  against  Patterson  for  the  re- 
covery of  a  tract  of  land  In  the  town  of  Bax- 
ter, CMislating  of  one-fonrth  of  an  acre.  On 
motion,  Thomaa,  a  purchaser  from  Patter- 
son, was  made  a  party  defendant  The 
plaintiffs  and  the  defendants  claimed  through 
a  common  grantor,  A.  P.  Snrrwicy.  The 
plaintiffs  Introduced  In  evidence  a  deed  from 
Surrency  to  A.  E.  Leggett,  dated  September 
22,  1873,  reciting  a  consideration  of  ^0,  and 
conveying  the  land  in  dispute.  They  also 
Introduced  evidence  tending  to  show  that, 
although  the  land  had  been  continuously  In 
the  possession  of  the  defendants'  grantor, 
Mrs.  Rebecca  Byrd,  from  the  time  of  the 
conveyance  by  Surrency  to  A.  B.  Leggett, 
Mrs.  Byrd'B  possession  was  not  adverse,  but 
merely  permissive,  she  being  a  tenant  by 
sufferance  of  A.  E.  Leggett.  The  defendants 
Introduced  an  established  copy  of  a  deed 
(claimed  to  have  been  lost)  from  Surrency  to 
Mrs.  Byrd.  dated  May  9,  1873,  and  convey- 
ing the  land  in  controversy.  This  deed  re- 
cited a  consideration  of  $60,  but  Mrs.  Byrd 
admitted  in  her  Interrogatories  that  It  was 
wholly  without  consideration.  The  evidence 
as  to  whether  Mrs.  Byrd's  possession  of  the 
land  was  adverse  or  permissive  was  con- 
flicting. It  was  admitted  that  Patterson  and 
Thomas  took  the  land  without  actnal  notice 
of  the  fact  that  Mrs.  Byrd's  deed  was  with- 
out consideration.  At  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  for  the 
defendants.  The  plaintiffs  made  a  motion 
tot  a  new  trial,  which  was  overruled,  and 
they  excepted. 

1.  The  plaintiffs  objected  to  the  Introduc- 
tion in  evidence  of  a  certified  copy  of  the 
proceedings  of  the  superior  court  of  Appling 
county  establishing  a  copy  of  the  alleged 
lost  deed  conveying  the  land  in  dispute  from 
Surrency  to  Mrs.  Byrd,  the  grounds  of  ob- 
jection being:  (1)  That  the  paper  tendered 
was  a  copy,  and  not  the  original,  and  the 
defendants  had  not  proven  the  execution  of 
the  original  deed;  (2)  that.  If  there  was  an 
original  deed,  the  defendants  had  not  ac- 
counted for  It;  and  (3)  that  the  petition  made 
to  establish  the  deed  was  not  swrnrn  to. 
These  objections  were  properly  overruled  by 
the  court  below,  and  there  was  no  error  In 
admitting  the  certified  copy  In  evidence. 
Section  3611  of  the  ClvU  Code  declares  that, 
if  an  original  deed  be  lost,  a  copy  may  be  es- 
tablished by  the  superior  court  of  the  county 
where  the  land  lies,  and,  when  so  establish- 
ed, shall  have  all  the  effect  of  the  original. 
Sections  4745-4748  set  out  how  a  copy  is  to 
be  established.  The  deed  offered  In  the 
present  case  had  been  established  by  regular 
proceeding  in  the  superior  court  of  Appling 
county,  and  the  copy  so  established  was  re- 
corded on  the  record  of  deeds  In  the  ofllce  of 
the  clerk  of  the  superior  court  A  certified 
cop,v.  of  those  proceedings,  taken  from  the 
minutes,  had  all  the  force  of  an  original,  and 
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It  was  not  necessary  to  prove  the  execution 
of  the  original  deed.  See  Beverly  v.  Burke, 
9  Oa.  445,  54  Am.  Dec.  351;  WiUlams  >'. 
Cowart,  27  Ga.  187. 

2, 3.  As  before  seen,  the  deed  from  Sur- 
rency to  Mrs.  Byrd,  while  purporting  to  be 
for  a  valuable  consld^ation,  was  shown  to 
be  in  reality  voluntary,  and  as  such  was  at- 
tacked by  the  plaintiffs,  who  claimed  that 
the  deed  from  Surrency  to  A.  E.  Leggett, 
their  ancestor,  being  for  a  valuable  consid- 
eration, would,  although  made  subsequent  in 
date,  take  precedence  over  the  deed  to  Mrs. 
Byrd,  which  was  entirely  without  considera- 
tion. It  appears,  however,  that  Mrs.  Byrd 
was  in  possession  of  the  land  prior  to  the 
time  of  the  conveyance  to  A.  E.  Leggett  and 
that  she  remained  in  uninterrupted  posses- 
sion for  more  than  22.  years,  up  to  the  time 
that  she  sold  to  Patterson.  It  is  undisputed 
that  Patterson  was  an  innocent  and  bona 
fide  purchaser  from  Mrs.  Byrd,  and  that 
there  was  nothing  to  put  him  on  notice  of 
any  claim  to  the  land  by  the  Leggetta.  It 
appears  that  when  Patterson  first  contem- 
plated buying  from  Mrs.  Byrd  he  went  to  A. 
B.  Leggett  and  Inquired  whether  or  not  he 
owned  any  land  in  the  neighborhood  ot 
where  Mrs.  Byrd  was  living,  and  Leggett  re- 
plied that  he  owned  land  adjoining  that  of 
Mrs.  Byrd;  but  It  does  not  appear  that  at 
the  time  be  made  any  claim  to  the  land  now 
in  controversy.  We  think  It  clear,  under 
this  state  of  facts,  that  Patterson,  who  was 
an  innocent  and  bona  fide  purchaser  from 
Mrs.  Byrd,  without  notice  of  any  claim  to 
the  land  on  the  part  of  the  Leggetts,  took 
In  law  a  superior  title  to  that  of  Leggett,  al- 
though the  deed  to  Leggett  was  for  a  valu- 
able consideration,  and  that  to  Mrs.  Byrd 
was  voluntary. 

4.  No  error  appears  to  have  been  commit- 
ted by  the  court  below  In  any  of  the  rulings 
with  reference  to  the  admission  or  exclusion 
of  evidence,  nor  from  any  reason  that  is  as- 
signed In  the  motion  for  a  new  trial  does  it 
appear  that  there  was  any  error  In  directing 
a  verdict  for  the  defendants. 

The  Judgment  will  therefore  be  affirmed. 
All  the  Justices  concurring. 


HIGGINS  v.  STATE. 
(Supreme  Oourt  of  Georgia.     Feb.  4,  1902.) 

CRIMINAL.  LAW— SUFFICIENCT  OP  EVIDENCE. 
The  evidence,  though  entirelv  circumstan- 
tial, was  safflcient  to  show  beyond  a  reasonable 
doubt,  and  to  the  exclusion  of  every  other  ra- 
tional hypothesis,  that  the  accused  committed 
the  crime  with  which  he  was  charged.  This 
being  so,  and  there  being  no  complaint  that  any 
error  of  law  was  committed  at  the  trial,  this 
court  will  not  interfere  with  the  judgment  de- 
nying a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Floyd  county; 
W.  M.  Henry,  Judge. 
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James  Higglns  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

H.  F.  Sharp  and  Denny  &  Harris,  for 
plaintiff  In  error.  Moses  Wright,  Sol.  Qen., 
for  the  State. 

PER  CORIAM.    Judgment  affirmed. 


CENTRAL  OF   GEORGIA  RY.    CO.   T. 

HARDIN. 
(Supreme  Oonrt  of  Georgia.    Feb.  4,  1802.) 

REVIEW— SECOND    APPEAL— KILLING    STOCK 
ON  TRACK— ARQUMEINT  OP  COUN- 
SEL—INSTRUCTIONS. 

1.  At  the  March  term,  1901,  a  new  trial  was 
ordered  in  this  case  because  it  appeared  that 
the  trial  judge  did  not  exercise  the  discretion 
imposed  npon  him  by  law  in  passing  upon  the 
Bulilcieucy  of  the  evidence  to  support  the  ver- 
dict 38  S.  E.  Me,  113  Ga.  463.  At  the  trial 
now  under  review  a  similar  verdict  was  re- 
turned, and  the  judge,  in  the  exercise  of  such 
discretion,  upheld  it.  This  being  so,  and  there 
being  some  evidence  to  sustain  the  jury's  find- 
iug,  the  supreme  court  will  not  again  interfere, 
though  apparently  a  verdict  for  the  defendant 
would  have  been  more  consistent  with  the  evi- 
dence as  a  whole. 

2.  There  was  no  error  in  refusing  to  give  the 
charge  requested. 

3.  Evidence  of  the  equipment  of  a  locomotive, 
its  condition,  and  the  character  of  the  bead- 
light  it  carried,  is  admissible  in  evidence  on  the 
trial  of  a  case  brought  to  recover  damages  for 
killing  a  mule  at  night  by  the  op^atlon  of  such 
locomotive,  as  bearing  on  the  question  of  negli- 
gence; and  this  is  true  notwithstanding  the 
operation  of  a  locomotive  without  an  electric 
headlight  is  not  of  itself  an  act  of  negligence. 
The  failure  of  the  trial  judge  to  charge  as  com- 
plained of  was  not,  in  the  absence  of  a  request 
to  do  BO,  cause  for  reversal. 

4.  The  trial  judge  did  not  err  in  refusing  to 
permit  defendant's  counsel  to  read  to  the  jury 
In  his  argument  an  opinion  rendered  by  this 
court.  Under  the  obligation  which  the  law 
Imposes  on  jurors,  they  should,  under  proper 
instructions,  return  a  verdict  on  the  evidence 
as  they  understood  it,  uninfluenced  by  the  opin- 
ion of  any  other  tribunal. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Forsyth;  W.  M. 
Clark,  Judge. 

Action  by  J.  H.  Hardin  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Hall  &  Boynton  and  R.  L.  Bemer,  for 
plaintiff  in  error.  J.  B.  Williamson,  for  de- 
fendant In  error. 

PER  CURIAM.    Judgment  afBrmed. 


WATCROSS  AIR  LINE  R.  CO.  et  aL  ▼.  OF- 

FERMAN  &  W.  R.  (30. 

(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

VHmUE— ACTION  AGAINST  JOINT  OBLIOORS— 

SUPERSEDEAS  B0NI>-DAMAOBS 

-PLEADING. 

1.  A  auit  on  a  bond  made  by  a  railroad  com- 
pany in  a  county  other  than  that  in  which  Its 


Srincipal  office  is  located,  conditioned  to  pay 
amages  to  another  railroad  company  resultin;; 
from  the  delay  incident  to  the  prosecution  of  a 
writ  of  error  complaining  of  the  refusal  to  en- 
join the  latter  company  from  crossing  the 
tracks  of  the  former  in  still  another  county,  is 
properly  brought  in  the  conutr  where  the  prin- 
cipal office  of  the  obligor  company  is  located. 

2.  The  provision  of  the  constitution  authoriz- 
ing joint  obligors  residing  in  different  counties 
to  be  sued  in  the  county  of  the  residence  of  ei- 
ther applies  to  cases  in  which  one  or  more  joint 
obligors  are  railroad  companies. 

8.  Damages  which  may  reasonably  be  cmudd- 
ered  as  in  contemplation  of  the  parties  when 
the  contract  was  made  are  not  too  remote  to 
be  the  subject  of  a  legal  recovery. 

4.  The  petition  set  forth  a  cause  of  action, 
and  was  not  subject  to  any  of  the  objectiona 
set  up  in  the  demurrers. 

(Syllabna  by  the  Court) 

Error  from  superior  court,  Ware  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  the  OSerman  &  Western  Rail- 
road   Company   against   the   Waycross    Air 
Line  Railroad  Company  and  others.     Judg-       i 
ment  for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

J.  L.  Sweat,  for  plaintiffs  in  error.  W.  E. 
Kay  and  Jno.  C.  McDonald,  for  def^idant  in 
error. 

COBB,  J.  The  Offerman  &  Western  Rail- 
road (Company  brought  in  the  snp^ior  court 
of  Ware  county  an  action  against  the  Way- 
cross  Air  Line  Railroad  Company  and  others 
upon  a  bond  in  which  the  defendant  com- 
pany was  principal  and  the  other  defendants 
were  securities,  allying  In  its  petition,  in 
substance,  as  follows:  Both  plaintiff  and 
the  defendant  company  are  corporations 
created  under  the  laws  of  Georgia,  the  lat- 
ter having  its  chief  <^ce  In  Ware  county. 
Plaintiff  was  authorized  by  its  charter  to 
construct  a  line  of  railroad  from  Offerman, 
In  the  county  of  Pierce,  to  Nlcholls,  In  the 
county  of  Coffee,  and.  In  order  to  reach  the 
place  selected  as  Its  terminus  at  Nlcholls, 
was  compelled  to  cross  the  trades  of  the  de- 
fendant company  at  that  point  Near  the 
terminus  was  a  large  sawmill  operated  by 
the  Southern  Pine  Company,  and  the  output 
from  its  mill  was  necessarily  shipped  over 
the  line  of  the  defendant  company;  and  it 
well  knew  that  if  the  plaintiff  was  allowed 
to  cross  its  tracks  and  reach  the  plant  of 
the  Southern  Pine  Company,  oa  account  of 
the  community  of  interest  between  the  stock- 
holders of  the  latter  company  and  the  plain- 
tiff the  business  of  the  defendant  company 
would  be  necessarily  lessened;  the  plaintiff 
being  under  agreement  with  the  Southern 
Pine  Company  to  move  the  output  of  its 
mill  when  In  position  to  handle  the  traffic, 
which  was  also  well  known  to  the  defend- 
ant company.  The  defendant  company,  de- 
siring, by  reason  of  the  facts  abore  men- 
tioned, to  prevent  the  completion  of  the 
plaintiff's  road,  applied  for  an  injonctlOB  to 
restraba  it  from  prosecuting  a  proceeding 
which  it  bad  instituted  to  condemn  a  right 
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of  way  across  the  tracks  of  the  defendant 
company,  and  on  October  9,  1899,  procured 
a  restraining  order  having  that  effect.  On 
December  IC,  1889,  the  application  for  In- 
junction coming  on  for  a  hearing,  the  tem- 
porary restraining  order  was  rescinded,  and 
the  application  for  injunction  was  denied. 
On  December  23d  the  defendant  company 
bad  certified  a  bill  of  exceptions  assigning 
error  upon  the  refusal  of  the  Judge  to  grant 
the  injunction,  and  procured  an  order  allow- 
ing a  supersedeas  of  the  Judgment,  rescind- 
ing the  restraining  order,  and  denying  the 
Injunction  nntil  the  final  determination  of 
the  case  In  the  supreme  court,  upon  condition 
that  a  bond  should  be  given,  with  good  se- 
curity. In  the  sum  of  $10,000,  conditioned  to 
pay  to  the  plaintiff  all  of  the  damages  which 
It  should  sustain  by  reason  of  any  delay  re- 
BOltlng  from  the  granting  of  the  restraining 
order  and  the  continuing  of  the  same  In 
force.  The  bond  required  by  this  order  was 
*  given,  a  copy  of  the  same  being  exhibited  to 
the  petition.  The  condition  of  the  bond  was 
to  pay  to  the  plaintiff  all  damages  which  It 
"should  BoB&e  by  reason  of  any  delay  entailed 
upon  it  by  reason  of  Its  being  restrained  from 
condemning  a  right  of  way  across  the  Way- 
cross  Air  Line  Railroad  at  Nlcbolls  from  the 
time  when  said  crossing  could  have  been 
condemned  up  to  the  time  when  the  said 
crossing  should  be  actually  put  In  and  the 
road  put  In  operation,"  In  the  event  the  Judg- 
ment refusing  the  Injunction  should  be  af- 
firmed by  tbe  supreme  court.  On  the  27tb 
day  of  February,  1900,  the  supreme  court  af- 
firmed tbe  Judgment  refusing  the  injunc- 
tion. See  Waycross  Air  Line  B.  Co.  ▼.  Of- 
ferman  &  W.  B.  Co.,  109  Ga.  827,  35  S.  E. 
275.  The  prosecution  of  the  writ  of  error  in 
the  supreme  court  delayed  the  operations  of 
the  plaintltr  until  March  10,  1900,  when  the 
damages  for  crossing  the  tracks  of  the  de- 
fendant company  were  fixed  by  assessors, 
duly  tendered  and  accepted,  and  the  crossing 
made.  In  the  Interval  from  the  23d  of  De- 
cember, 1899,  to  the  10th  of  March,  1900,  the 
amount  that  the  plaintiff  would  have  earned 
per  day  If  it  had  been  allowed  to  cross  the 
tracks  of  the  defendant  company  Is  distinct- 
ly alleged,  as  well  as  what  would  have  been 
the  expense  attendant  upon  the  making  of 
such  earnings;  and  attached  to  tbe  petition 
are  exhibits  showing  the  quantity  of  freight 
which  had  been  shipped  by  the  Southern 
Fine  Company  over  the  line  of  the  defendant 
company  between  the  dates  above  mention- 
ed, with  the  amounts  which  had  been  receiv- 
ed by  the  defendant  company  as  freights 
from  such  sblpments;  such  exhibits  showing 
that  the  actual  loss  sustained  by  the  plaintiff 
company  on  account  of  Its  Inability  to  reach 
Its  terminus  and  to  haul  the  freights  of  the 
Southern  Pine  Company  amounted  In  the 
aggregate  to  more  than  $2,600.  It  Is  alleged 
that  the  earnings  so  lost  are  not  speculative, 
but  certain  In  character,  being  amounts 
which  would  have  been  earned  by  the  plain- 


tiff company  from  hauling  the  shipments 
from  tbe  sawmill  of  the  Southern  Pine  Com- 
pfny,  which  would  have  been  shipped  over 
the  line  of  the  plaintiff  If  Its  line  bad  been 
completed,  and  that  the  failure  of  the  plain- 
tiff to  receive  such  freight  was  entirely  due 
to  the  action  of  tbe  defendant  company  In 
preventing  It  from  completing  its  line  by  con- 
structing a  crossing  over  the  tracks  of  the 
defendant  company,  and  that  these  damages 
were  In  contemplation  of  the  parties  at  the 
time  the  bond  sued  on  was  executed.  The 
defendants  demurred  to  the  petition,  and, 
their  demnrrers  having  been  overruled,  they 
excepted. 

1,  2.  It  Is  contended  that  tbe  court  erred 
In  overruling  the  demurrer,  for  the  reason 
that  It  appeared  from  the  petition  that  the 
superior  court  of  Ware  county  was  without 
Jurisdiction.  While  the  principal  office  of  the 
defendant  company  Is  located  In  the  county 
of  Ware,  It  Is  said  that  as  the  contract 
was  made  and  was  to  be  performed  In  the 
county  of  Pierce,  and  as  the  wrong  and  In- 
Jury  complained  of  were  done  in  tbe  county 
of  Coffee,  the  suit  should  have  been  brought 
either  in  the  proper  court  In  the  county  of 
Pierce  or  of  Coffee.  By  Civ.  Code,  {  2334, 
It  Is  provided  that  "all  railroads  shall  be 
sued  In  the  county  In  which  tbe  cause  of  ac- 
tion originated,"  and  also  "on  all  contracts 
made  or  to  be  performed  in  the  county  where 
suit  Is  brought,"  and  that  "any  Judgment 
rendered  in  any  other  county  than  the  one 
in  which  the  cause  so  originated  shall  be 
utterly  void."  So  far  as  the  contention  that 
the  suit  should  have  been  brought  In  the 
county  of  Coffee  is  concerned,  it  Is  sufficient 
to  say  that  the  suit  Is  not  brought  for  any 
tort  or  wrong  done  In  that  county,  but  it  is 
an  action  upon  a  contract:  and  therefore  the 
question  to  be  determined  is  where  a  suit 
of  this  character  Is  to  be  brought  It  Is 
true  that  the  damages  resulted  to  the  plain- 
tiff from  Its  inability  to  complete  its  line 
of  road  In  Coffee  county  on  account  of  the 
injunction  which  had  been  obtained  In  Pierce 
county;  but  the  cause  of  action  In  the  pres- 
ent case  is  not  anything  done  In  Coffee  coun- 
ty, but  is  the  breach  of  a  contract  entered 
Into  by  the  defendants  In  another  county. 
The  bond  sued  on  does  not  appear  on  Its 
face  to  have  been  executed  In  Pierce  county. 
The  signatures  to  the  bond  are  attested  by  a 
notary  pnbllc  In  Ware  county,  and  from 
this  It  might  be  Inferred  that  it  was  made 
in  that  county.  But  even  treating  the  con- 
tract as  one  made  in  Pierce  county,  while 
the  plaintiff  had  a  right  to  bring  the  action 
ia  that  county,  because  the  contract  was 
made  there,  still  it  was  not  absolutely  nec- 
essary that  the  action  should  be  brought 
there,  if  the  contract  was  to  be  performed 
in  another  county.  The  undertaking  In  the 
bond  was  to  pay  damages  upon  tbe  happen- 
ing of  a  certain  condition,  and  the  place  at 
which  the  defendant  company  could  be  call- 
ed on  to  pay  these  damages  was  at  the  place 
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of  Its  residence,— that  Is,  where  its  principal 
office  was  located,— and  this  would  be  the 
place  where  the  contract  was  to  be  per- 
formed. If  the  bond  sued  on  had  been  an 
instrument  where  demand  for  performance 
had  to  be  made  before  suit,  demand  would 
have  had  to  be  made  in  the  county  of  Ware; 
but  as  the  cause  of  action  was  of  a  charac- 
ter in  whl<4i  a  suit  for  the  amount  dalmed 
was  a  sufficient  demand,  under  the  law,  the 
place  at  which  such  suit  could  be  brought 
was,  of  course,  the  place  where  performance 
was  to  talte  place,— that  is,  In  the  county  of 
Ware,  where  the  principal  office  of  the  com- 
pany was  located.  See,  in  this  connection. 
CenU-al  of  Georgia  Ry.  Co.  v.  State,  104  Ga. 
831,  834,  31  S.  E.  531  (Syl.,  point  1)  42  L.  R. 
A.  518.  In  addition  to  this,  the  constitution 
provides  that  "suits  against  joint  obligors, 
Joint  promisors,  copartners,  or  Joint  tres- 
passers, residing  In  different  counties,  may 
be  tried  in  either  county."  Civ.  Code,  S 
6872.  It  appears  from  the  petition  that  the 
principal  and  sureties  cm  the  bond  contracted 
to  be  Jointly  and  severally  bound  thereby. 
Some  of  the  sureties  resided  In  Ware  coun- 
ty, and  one  of  them  resided  in  Wayne  coun- 
ty. Even  if  there  is  anything  in  the  sec- 
tion of  the  Code  proTiding  where  suits 
against  railroad  companies  shall  be  brought 
which  is  In  conflict  with  the  constitution,  of 
course  the  provisions  of  the  section  must 
yield  to  what  is  provided  in  the  constitution. 
In  either  view  of  the  case,  the  superior 
court  of  Ware  county  had  Jurisdiction. 

8.  A  further  contention  of  the  plaintiffs  in 
error  was  that  the  demurrer  should  have 
been  enstained  for  the  reason  that  the  dam- 
ages claimed  were  too  remote  to  be  the  basis 
of  a  legal  recovery.  We  do  not  think  that 
under  the  allegations  of  the  petltiMi  this  ob- 
jection Is  well  founded.  When  all  of  the 
allegations  of  the  petition  are  taken  together, 
it  is  clearly  shown  that  the  very  damages 
which  are  now  sought  to  be  recovered  were 
those  which  were  in  actual  contemplation 
of  the  parties  when  the  contract  was  enter- 
ed into;  and  In  cases  of  this  character  It  is 
well  settled  that  such  damages,  even  though 
to  some  extent  contingent  and  remote,  may 
be  recovered.  In  the  case  of  Stewart  v. 
House  Co.,  75  Ga.  582,  which  followed  the 
case  of  Hadley  v.  Baxendale,  9  Exch.  841, 
854,  which  is  the  leading  case  on  the  sub- 
ject the  rule  applicable  in  cases  like  the 
present  is  thus  stated:  "Damages  which  are 
the  legal  and  natural  result  of  the  act  done, 
though  to  some  extent  contingent,  are  not 
too  remote  to  be  recovered,  when  such  dam- 
ages may  reasonably  be  supposed  to  have 
been  In  contemplation  of  both  of  the  parties 
at  the  time  they  entered  into  the  contract  as 
the  probable  result  of  the  breach  of  It"  See, 
also.  Gore  v.  Malsby,  110  Ga.  894,  86  S.  B. 
315  (Syl.,  point  3);  Electric  Ry.  Co.  v.  Ten- 
nessee Coal,  Iron  &  Ry.  Co.,  98  Ga.  192,  26 
8.  E.  741  (Syl.,  point  2). 

4.  Another  ground  of  the  demurrer  was 


that  the  petition  set  forth  no  cause  of  ac- 
tion, for  the  reason  that  It  showed  that  the 
defendant  company  had  only  availed  itself 
of  its  legal  right  to  carry  Its  case  by  writ  of 
error  to  the  supreme  court  and  that  It  should 
not  be  held  liable  in  damages  for  the  exercise 
of  this  right  It  is  true,  the  defendant  com- 
pany had  a  legal  right  to  bring  Its  case  to 
this  court,  and  to  have  this  court  pass  npon 
the  case  made  by  it  But  when  it  entered 
Into  a  solemn  obligation,  which  the  Judge, 
under  the  law  of  this  state,  bad  a  right  to 
require  it  to  enter  into  as  a  condition  preced- 
ent to  obtaining  a  supersedeas  of  the  judg- 
ment refusing  to  grant  the  Injunction,  and 
In  that  obligation  undertook.  In  express 
terms,  to  pay  to  the  plaintiff  the  very  dam- 
ages which  are  now  sued  for,  it  does  not  Ue 
in  the  mouth  of  the  defendants  to  say  now 
that  they  should  not  be  held  liable  for  the 
mere  exercise  of  a  legal  right  by  the  defend- 
ant company.  It  bad  a  right  to  bring  lu 
case  here,  but  it  did  not  have  a  right  to  a  su- 
persedeas of  the  Judgment  refusing  to  grant 
the  injunction,  imless  the  judge,  in  his  dis- 
cretion, saw  fit  to  grant  the  same;  and, 
the  supersedeas  having  been  granted  upon 
such  terms  as  required  the  defendant  com- 
pany to  pay  damages  resulting  from  the  delay 
incident  to  the  prosecution  of  a  writ  of  error 
in  this  court,  it  must  stand  by  the  contract 
thus  entered  into;  and  if,  upon  the  trial,  the 
damages  alleged  are  proved.  It  mast  make 
good  the  obllgatlsn  of  the  contract  which 
Is  the  foundation  of  the  suit  But  even  if 
the  judge  had  no  right  to  require  the  bond, 
as  the  defendants  voluntarily  entered  Into 
the  obligation  to  pay  the  damages  resulting 
from  the  delay,  it  is  too  late  now  to  call  in 
question  the  right  of  the  judge  to  requb^e  the 
bond  to  be  given. 

Another  grround  of  the  demurrer  is  that  it 
does  not  appear  that  at  the  time  the  dam- 
ages sued  for  are  alleged  to  have  been  sus- 
tained, the  plaintiff  had  a  Une  of  road  in  op- 
eration for  the  transportation  <^  frelgbt  to 
and  from  Nlcholls.  A  sufficient  answer  to 
this  contention  is  that  from  the  allegations 
of  the  petition,  it  appears  that  the  reason 
the  plaintiff  did  not  have  its  road  completed 
was  due  to  the  conduct  of  the  defendant 
company.  It  is  also  set  up  in  the  demurrer 
that  there  is  no  sufficient  allegation  of  any 
contract  or  agreement  between  the  plaintiff 
and  the  Southern  Pine  Company.  When  the 
allegations  of  the  petltlca  are  taken  as  a 
whole,  we  tliink  it  sufficiently  appears  there- 
from that  there  was  a  binding  agreement  be- 
tween the  Southern  Pine  Company  and  the 
plaintiff  to  ship  Its  freights  over  the  line  of 
the  plaintiff.  This  being  true,  there  need 
not  have  been,  as  contended  in  the  demur- 
rer, any  further  allegation  showing  how  the 
plaintiff  expected  to  obtain  the  freights  of 
the  Southern  Pine  Company,  when  the  de- 
fendant company  was  in  a  position  where 
it  could  also  compete  for  carrying  such 
freights.    The  petition  set  forth  a  came  ot 
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action,  and  was  not  subject  to  any  of  the 
obJectioDB  set  up  In  the  demurrers. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


rULASKI  COUNTY  t.  DB  LACT,  Sol.  Gen., 
et  al. 

(Supreme  Court  of  Georgia.    Feb.  4,  1902.) 

CONVICTS-HIRB-APPLICATION      OP     FUNDS— 
MANDAMT38-LIABILJTY  OP  COUNTY. 

1.  Money  which  has  been  received  by  county 
officials  for  the  hire  of  misdemeanor  convicts 
must,  under  the  statute,  be  applied  to  the  pay- 
ment of  the  fees  of  the  public  oflScers  who  ren- 
dered services  in  the  cases  of  such  convicts, 
and  the  witnesses'  fees.  Only  the  balance 
which  remains  after  such  application  can  law- 
fully be  paid  into  the  county  treiwury,  or  be- 
come a  part  of  the  county  funds.  It  being  the 
official  duty  of  the  persons  in  charge  of  the 
county  business  to  so  apply  these  funds,  a  man- 
damus will  lie  to  compel  their  compliance  with 
the  terms  of  the  statute;  but  a  snit  against 
the  county  at  the  instance  of  an  officer  interest- 
ed is  not  a  proper  proceeding  to  cause  such  ap- 
plication to  be  made,  uor  will  such  an  action 
lie  against  a  county  merely  for  the  failure  or 
refusal  of  the  county  officials  to  perform  a  le- 
gal duty. 

2.  A  county  is  not  liable  to  the  officers  of 
court  who  rendered  services  In  the  trial  and 
conviction  of  persons  charged  with  a  misde- 
meBDor  for  the  value  of  the  labor  of  such  con- 
victs while  worked  and  confined  on  a  chain 
gang  established  by  the  county  in  which  such 
persons  are  couvicted.  The  allegations  made 
in  the  petition  as  amended  set  out  no  cause  of 
action  against  the  county,  and  the  demurrer 
thereto  should  have  been  sustained. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pulaski  couniy; 
I>.  M.  Roberts,  Judge. 

Action  by  John  F.  De  Lacy,  solicitor  gen- 
eral, and  others,  against  Pulaski  county. 
Judgment  for  plaintiffs,  and  defendant 
brings  error.    Reversed. 

J.  B.  Mitchell  and  J.  H.  Bfartln,  for  plain- 
tiff In  error.  J.  F.  De  Lacy,  Sol.  Gen.,  W. 
L.  Grlce  &  Sons,  and  Spencer  R.  Atkinson, 
for  defendants  In  error. 


LITTLE,  .T.  The  vievr  which  we  take  of 
the  law  applicable  to  the  facts  of  this  case 
causes  a  reversal  of  the  Judgment  rendered 
in  the  court  below.  It  appears  that  the  so- 
licitor general  of  the  Oconee  circuit,  John  F. 
De  Lacy,  Esq.,  and  the  clerk  and  the  sheriff 
of  Pulaski  county,  Lancaster  and  Roberts,  In- 
stituted an  action  against  Pulaski  county 
to  recover  the  value  of  the  services  of  cer- 
tain convicts  who  had  been  tried  and  con- 
victed In  the  superior  court  of  that  county 
for  different  offenses  of  the  grade  of  mis- 
demeanor, and  sentenced  to  serve  different 
terms  In  the  chain  gang,  and  who  had  served 
their  sentences  on  a  chain  gang  organized 
and  maintained  by  the  authorities  of  that 
county.  The  theory  of  the  plaintiffs  was 
that  Inasmuch  as  the  county  had  received 
the  benefit  of  the  labor  of  such  convicts,  the 
value  of  such  labor  should  be  applied  to  the 
cost  bills  of  said  officers;   they  having  ren- 


dered services  In  the  trial  of  these  convicts 
In  the  superior  court  At  the  trial  of  the 
case  an  amendment  to  the  petition  was  al- 
lowed, which  sought  to  render  the  county  al- 
so liable  on  another  theory  of  the  law;  and 
It  was  alleged  therein  that  certain  of  the  con- 
victs named  In  the  original  petition  had  been 
hired  out  by  the  commissioners  of  the  coun- 
ty, and  that  they  had  received  as  hire  for 
each  of  said  convicts  the  sum  of  $12.50  per 
month  for  12  months.  The  petition  as 
amended  was  demurred  to  on  a  number  of 
grounds.  This  demurrer  the  court  overruled, 
except  as  to  that  groun<l  which  Involved  the 
statute  of  limitations,  and  to  the  overruling 
of  the  demurrer  the  county  of  Pulaski  ex- 
cepted. 

1.  In  our  opinion,  the  allegations  as  made 
In  the  petition  as  amended  did  not  show  a 
cause  of  action  against  the  county.  Section 
1097  of  the  Penal  Gk>de,  which  contains  the 
law  governing  the  point  In  question,  declares 
that,  "when  a  county  hires  out  convicts,  the 
money  received  as  compensation  for  their  la- 
bor shall  be  applied  to  the  payment  of  the 
fees  of  the  officers  of  court.  Including  Jus- 
tices and  constables  who  rendered  services  In 
such  cases,  and  to  the  witnesses'  fees,  and 
the  balance  shall  be  paid  into  the  county 
treasury  for  county  purposes."  It  would 
seem  that,  under  the  mandate  of  this  section 
of  the  Code,  it  becomes  the  official  duty  of 
the  county  commissioners  or  other  proper 
authorities  to  apply  the  money  which  they 
received  from  the  hire  of  misdemeanor  con- 
victs to  the  payment  of  the  fees  of  the  offi- 
cers named,  and  to  the  fees  of  the  witnesses 
In  the  particular  cases.  No  part  of  the  mon- 
ey received  for  such  hire  becomes  public 
funds  of  the  county,  nor  has  the  county  any 
Interest  In  the  same,  unless  after  such  pay- 
ment a  balance  remains,  and  only  such  bal- 
ance can  lawfully  be  paid  into  the  treasury 
and  become  county  funds.  Inasmuch,  there- 
fore, as  the  application  of  the  funds  is  re- 
quired to  be  made  by  the  county  authorities 
or  officials  receiving  the  hire,  and  until  the 
application  is  made  the  county  has  no  in- 
terest In  such  funds,  it  would  follow,  we 
think,  that  the  present  suit  against  the  coun- 
ty cannot  be  maintained,  because  of  the  fail- 
ure of  the  commissioners  of  Pulaski  county 
to  comply  with  the  terms  of  the  law.  The 
duty  which  rests  on  such  commissioners  of 
so  applying  the  funds  received  Is  an  official 
one.  Being  so,  performance  of  It  can  be 
compelled  by  mandamus.  Civ.  Code,  S  4867. 
But  a  failure  on  the  part  of  such  officials 
will  not  of  Itself  render  the  county  liable  In 
an  action  against  It  at  the  Instance  of  those 
officers  who  are  entitled  to  have  the  fund  ap- 
plied for  their  benefit.  It  may  be,  however, 
that  under  some  circumstances  the  officials 
refusing  to  make  such  application  would  be 
held  personally  liable  at  the  suit  of  such  of- 
ficials. 

2.  As  to  the  other  ground  upon  which 
plaintiffs  claim  to  hare  a  right  of  action 
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against  the  coanty,  it  must  be  said  tbat  tbe 
section  of  the  Code  above  cited  does  not  ren- 
der tbe  county  liable  to  tbe  officers  entitled  to 
fees  In  tbe  cases  of  particular  conviets  who 
bare  been  compelled  to  serve  the  term  of 
imprisonment  directed  by  tbe  court  in  a 
chain  gang  organized  by  sucb  county  au- 
thorities; nor  is  there  any  other  statute  law 
with  which  we  are  acquainted  which  makes 
tbe  county  liable  to  such  officers  for  the 
value  of  tbe  hire  of  such  convicts.  Confine- 
ment on  a  chain  gang  is  tbe  punishment 
which  tbe  court  Inflicts  for  tbe  commission 
of  tbe  crimes  for  which  such  convicts  have 
been  fonnd  guilty.  Under  the  law,  after  sen- 
tence the  custody  of  convicts  of  this  char- 
acter Is  committed  to  tbe  county  authori- 
ties; and  if  sucb  authorities  choose,  imder 
the  law,  to  organize  a  chain  gang,  and  cause 
sucb  convicts  to  labor  therein,  they  have  a 
perfect  legal  right  to  do  so,  and  If,  incidental- 
ly, the  county  receives  the  benefit  from  sucb 
labor  it  flows  from  tbe  proper  execution  of 
the  law,  and  no  liability  rests  on  tbe  county 
authorities  to  account  to  any  one  for  the 
value  of  tbe  swvices  rendered  by  sucb  con- 
victs. 

It  is  our  opinion  that,  for  tbe  reasons  stat- 
ed, the  trial  judge  erred  In  overruling  tbe 
demurrer.  Therefore,  without  passing  on 
the  question  whether  the  Judge  erred  in  al- 
lowing tbe  amendment,  and  without  further 
reference  to  additional  questions  raised,  the 
judgment  Is  reversed.  All  the  justices  con- 
curring. 


EQUITABLE  BUILDING  A  LOAN  ASS'N  et 
al.  V.  HOLLOWAY. 

(Supreme  Court  of  Georgia.     Feb.  6,  1902.) 

PLBADING— AMENDMENT— ACTION    FOR  .  LAND 
—ANSWER— DEMAND  FOR  RBNT. 

1.  While  one  of  two  persons  sued  jointly  may, 
by  appropriate  pleadings  in  his  own  behalf, 
adopt  an  answer  filed  by  the  other  for  himself 
alone,  they  have  no  right  to  unite  in  tendering 
an  niuendment  to  such  answer.  Even  were  it 
otherwise,  rejecting  such  an  amendment  af- 
fords no  just  cause  of  complaint  to  either  de- 
fendant when  allowing  it  would  benefit  neither. 

2.  The  defendant  in  an  action  for  land  and 
mesne  profits  brought  under  tbe  pleading  act 
of  1S93  may  defend  as  against  the  plaintiff's 
demand  for  rent  without  admitting  that  he  was 
In  possession  of  the  premises  In  dispute  at  the 
commencement  of  the  action.  Rule  25  of  tbe 
superior  courts  was  to  this  extent  modified  by 
that  act,  the  provisions  of  which  are  now  em- 
braced in  the  Civil  Code. 

S.  An  answer  to  such  an  action,  denying  that 
the  defeudont  "is  in  possession  of  the  property 
as  described"  in  the  plaintiff's  petition,  and 
"that  there  is  any  such  property,**  though  not 
technically  a  disclaimer  by  the  defendant,  does 
not,  so  far  as  the  action  relates  to  the  recovery 
of  the  realty,  meet  the  requirements  of  the 
above-mentioned  rule;  nor  can  such  an  answer 
be  made  good  by  an  amendment  containing  sub- 
stantially similar  averments,  although  it  also 
alleges  that  tbe  defendant  is  in  possession  of 
certain  land,  the  description  of  which,  as  set 
forth  in  such  amendment,  does  not  affirmatively 
show  that  It  is  the  land  described  or  intended  to 
be  described  in  the  plaintiff's  petition. 


4.  The  truth  of  an  allegation  made  In  snch  a 
petition  as  to  the  value  of  the  premises  for  rent 
18  not  admitted  by  a  failure  to  answer;  and  tbe 
demand  for  rent,  being  in  the  nature  of  •  daim 
for  unliquidated  damages,  must  be  proved. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court,  Floyd  connty; 
W.  M.  Henry.  Judge. 

Action  by  J.  L.  Holloway  against  the 
Equitable  BnUding  &  Loan  Association  and 
Emma  Avery.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

Bowell  &  Rowell,  McHenry  &  Bfaddoz. 
and  Fouchft  &  Fouchg,  for  plaintiffs  In  error. 
Dean  &  Dean  and  Denny  &  Harris,  for  de- 
fendant In  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
In  the  superior  court  of  Floyd  connty  by  J. 
L.  HoUoway  against  tbe  Equitable  Building 
&  Ix)an  Association  and  Emma  Avery  for 
tbe  recovery  of  land  and  mesne  profits. 
The  plaintiff's  petition  was  framed  under 
the  pleading  act  of  1893,  tbe  provisions  of 
which  are  now  embraced  in  tbe  Civil  Code. 
The  description  of  tbe  property,  as  set  fortta 
In  paragraph  1  of  tbe  petition,  was  as  fol- 
lows: "That  tract  of  land  lying  and  being 
In  tbe  Hargrove's  subdivision  of  the  Cotb- 
ran  and  Chlsholm  addition  to  the  city  of 
Rome,  Floyd  county,  Ga.,  known  as  lot  num- 
ber twenty-two  (22)  in  said  subdivision,  front- 
ing on  Hill  street  seventy-five  (76)  feet  and 
running  back  with  that  equal  width  one  hun- 
dred (100)  feet,  which  said  property  Is  bound- 
ed on  the  north  by  Felix  Hargrove's  lot,  on 
the  east  by  J.  A.  Bales'  lot,  on  tbe  south  by 
Hill  street,  and  on  tbe  west  by  Govan's  lot; 
being  the  same  conveyed  to  Crawf<xtl  Wil- 
son by  Jake  C.  Moore  on  tbe  Stb  day  of 
April,  1895,  by  deed  of  record  In  tbe  clerk's 
office  of  Floyd  superior  court,  in  Book  Y-T, 
page  716."  In  paragraph  4  of  the  petition 
It  was  alleged  "that  said  defendants  refuse 
to  deliver  said  land  to  petitioner,  or  to  pay 
him  tbe  profits  thereof."  When  the  Judge 
called  the  case  at  the  appearance  term, 
"counsel  for  tbe  defense  responded  'answer- 
ed,' "  and  bis  honor,  having  thus  derived  tbe 
Impression  tbat  both  defendants  had  an- 
swered In  writing,  wrote  the  word  "Answer- 
ed" upon  tbe  issue  docket.  In  point  of  fact. 
a  written  answer  was  filed  by  tbe  associa- 
tion only.  At  the  beginning  of  this  answer 
tbe  case  was  stated  as  that  of  "J.  L.  Hol- 
loway V.  Tbe  Equitable  Building  &  Loan 
Asso.,"  and  tbe  body  of  the  answer  was  in 
these  words:  "First.  Answering  paragraph 
one  of  plaintiff's  petition  In  above-stated 
case,  defendant  says  it  denies  tbat  it  Is  in 
possession  of  tbe  property  as  described  in 
said  paragraph.  Second.  Answering  para- 
graph two  of  plaintiff's  petition,  defendant 
denies  that  plaintiff  in  above-stated  case 
ever  has  had  any  title  legally  to  said  land, 
either  In  fee  or  otherwise,  and  denies  tbat 
plaintiff  has  ever  been  In  possession  of  any 
sucb  described  property.    Xblrd.  Answering 
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paragraph  tblrd,  defendant  denies  tbat  it 
has  received  any  profit  from  the  land  or 
property  so  described,  as  is  bere  charged. 
Fonrth.  Answering  paragraph  four,  defend- 
ant denies  that  there  is  any  such  property 
as  described  by  plaintiff  in  the  petition  In 
above-stated  case.  Wherefore  this  defend- 
ant cannot  deliver  up  possession  of  any  such 
property,  or  pay  any  profits  therefor."  At 
the  trial  term,  when  the  case  came  on  to 
be  heard,  an  amendment  to  the  answer 
which  had  been  previously  filed  by  the  asso- 
ciation was  offered.  At  the  top  of  this 
amendment  the  case  was  stated,  "J.  L.  Hol- 
loway  T.  Equitable  Building  A  Loan  Asso. 
and  Emma  Avery."  The  document  itself 
was  signed  by  counsel  for  Imth  defendants, 
and  was  In  the  following  words:  "First 
Answering  paragraph  one  of  the  plaintiff's 
petition,  defendant  In  the  above-stated  case 
«ays:  That  it  is  not  In  possession  of  the 
prt^erty,  as  set  forth  in  said  paragraph,  bat 
it  is  in  possession  of  certain  property  in  the 
<:^thran  &  Ohlsholm  addition  of  the  city  of 
liome,  Georgia,  bounded  on  the  north  by  tho 
property  of  Crawford  Wilson,  and  on  the 
west  by  Ch>van,  on  the  south  by  McLendon, 
Hubbard,  and  Wofford,  on  the  east  by  an  al- 
ley; and  which  said  property  fronts  some 
seventy  five  or  six  feet  on  said  alley,  running 
bade  one  hundred  feet  That  said  defend- 
ant, the  Equitable  Building  &  Loan  Associa- 
tion, bought  said  property  as  above  de- 
scribed, of  which  it  is  now  and  has  been  in 
possession  by  virtue  of  the  exercise  of  the 
power  contained  in  a  deed  made  in  the  first 
instance  by  Crawford  Wilson  to  said  Equita- 
ble Building  &  Loan  Association  on  the  31st 
day  of  October,  1896,  which  said  sale  took 
place  on  the  first  Tuesday  in  November, 
1898.  Said  deed,  under  public  sale,  was 
made  to  the  Equitable  Building  &  Loan  As- 
sociation after  the  sale  of  said  property  had 
been  duly  advertised  under  said  power  of 
sale,  as  required  by  law,  and  under  the 
terms  and  by  virtue  of  the  power  given  in 
the  deed  by  Crawford  Wilson  to  it  on  Oc- 
tober 81,  1896,  which  was  recorded  on  No- 
vember 4,  1806.  Second.  In  answer  to  par- 
agraph second  defendant  says:  It  denies 
that  plaintiff  In  above-stated  case  has  any 
title  whatsoever  to  the  property  in  dispute, 
or  has  ever  been  tai  possession  of  property 
in  dispute  as  there  described;  but  defend- 
ant, said  association,  says  they  bought  said 
property  of  which  they  are  now  in  posses- 
sion, and  have  so  been  since  November  20, 
1898,  long  before  this  suit  was  brought 
namely,  on  the  31st  day  of  October,  1896, 
for  the  sum  of  two  hundred  and  fifty  dol- 
lars, and  that  said  Crawford  Wilson,  through 
bis  duly-constituted  attorney  in  fact  or  agent 
in  said  original  deed,  at  said  sale  execut- 
ed and  delivered  to  this  defendant  a  deed 
for  the  said  real  estate,  which  said  asso- 
ciation is  now  In  possession  of,  this  defend- 
ant having  purchased  said  land  in  the  first 
Instance  on  October  81,  1896,  of  said  Wll* 


son,  in  good  faith,  without  any  knowledge 
of  any  outstanding  title  in  any  one  else  at 
the  time  they  bought  it  and  before  that  time, 
and  paid  full  value  for  it  having  no  notice 
of  or  reason  to  believe  that  there  was  any 
outstanding  title  in  or  to  any  one  else  at 
the  time.  That  said  deed  by  Crawford  Wil- 
son, through  his  said  attorney  In  fact  or 
agent,  as  aforesaid,  to  this  defendant,  was 
delivered  to  and  received  by  it  and  recorded 
in  due  time,  without  any  notice  to  plaln- 
tifTs  pretended  titie,  as  set  forth  and  char- 
ged in  his  petition  in  above-stated  case,  and 
without  any  reason  to  believe  that  any  deed 
or  mortgage  or  other  written  instrument  in 
or  to  said  premises  had  been  made  by  Craw- 
ford Wilson  to  said  petition,  as  stated  and 
claimed  in  the  petition.  Third.  In  answer 
to  paragraph  third  of  plaintiff's  petition  de- 
fendant says:  That  it  has  not  received  any 
of  the  profits  from  the  land  or  property  as 
set  forth  and  described  in  plaintifTs  petition 
in  above-stated  case,  but  it  has  received 
some  rents  since  the  29tb  of  November, 
1898,  for  the  property  they  bought  at  the 
sale  above  referred  to,  as  described  in  this 
defendant's  answer  to  paragraphs  one  and 
two  of  plaintiff's  petition.  Fonrth.  In  an- 
swer to  paragraph  four  defendant  says; 
That  it  declines  to  driver  the  lands  as  de- 
scribed in  plaintiff's  petition  to  him,  for 
there  are  no  such,  or  to  iwy  him  the  profits 
thereof,  because  the  land  there  set  forth  and 
described  does  not  answer  the  real  descrip- 
tion of  the  land  defendant  bought  from 
Crawford  Wilson  in  the  first  instance,  or 
that  bought  as  before  mentioned  at  public 
sale  under  the  power  In  their  deed.  And 
also  for  the  other  reasons  before  set  forth 
in  answer  to  previous  paragraphs  of  plain- 
tttTs  petition  in  above-stated  case."  The 
amendment  was  rejected,  and  the  follow- 
ing Judgment  was  entered  on  the  original 
answer  of  the  association:  "The  defendant 
the  Equitable  Baildlng  &  Loan  Association 
having  filed  the  above  disclaimer  at  the  ap- 
pearance term.  It  is  ordered  that  said  de- 
fendant be  discharged  from  said  case."  The 
court  also  entered  upon  the  docket  the 
words,  "In  default  as  to  Emma  Avery,"  and 
directed  a  verdict  for  the  plaintiff  against 
her  for  the  premises  described  in  the  peti- 
tion and  $110  "rent  and  mesne  profits."  The 
defendants  thereupon  sued  out  a  Joint  bill  of 
exceptions,  in  which  they  alleged  that  the 
court  erred:  (1)  In  holding  that  the  defend- 
ant Emma  Avery  was  In  default;  (2)  in  ad- 
Judging  that  the  original  answer,  which 
they  contended  set  forth  a  good  defense  for 
them  both  as  Joint  defendants,  was  a  dis- 
dalm'er  by  the  association,  and  in  refusing 
to  allow  it  "to  resist  and  d^end  as  against 
plaintiff's  action";  (S)  In  disallowing  the 
amendment  to  the  answer  offered  at  the 
trial  term  as  "a  plea  and  answer  of  both 
defendants  [it  having  been]  signed  by  the 
attorneys  representing  both";  and  (4)  in  di- 
recting the  vordict   against  Emma  Avery. 
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We  will  deal  with  all  of  these  exceptions, 
though  Qot  In  the  precise  order  In  which 
they  are  set  forth. 

1.  It  is  absolutely  certain,  we  think,  that 
Emma  Avery  was  actually  In  default  at  the 
appearance  term.  The  answer  then  filed 
was  ezcloBlvely  that  of  the  association.  It 
did  not  purport  to  be  filed  in  behalf  of  the 
other  defendant,  and  contained  not  even  a 
hint  of  connecting  her  with  it  There  was, 
however,  no  entry  of  "in  default"  or  "de- 
fatdt"  at  that  term,  and  upon  this  fact  her 
counsel  based  a  contention,  and  Insisted  up- 
on it  In  the  argument  here,  that  she  was,  as 
matter  of  right  entitled  to  file  an  answer  at 
the  trial  term.  Their  position  was  that  lui- 
til  such  an  entry  was  in  fact  made  upon  the 
docket  It  could  not  be  properly  said  there 
was,  as  to  Emma  Avery,  any  default  the 
opening  of  which  would  be  a  prerequisite  to 
her  entering  a  defense.  It  could  with  great 
force,  and  perhaps  soundness,  be  urged  that 
under  the  drcumstances  above  detailed  the 
nunc  pro  tunc  entry  of  default  which  the 
Judge  made  at  the  trial  term  related  back  to 
the  appearance  term,  and  should  be  treated 
as  having  effect  from  that  time;  but  we  do 
not  find  It  necessary  to  stress  this  view,  be- 
cause there  were,  so  far  as  Ehnma  Avery 
was  concerned,  at  least  two  other  good  rea- 
sons for  rejecting  the  amendment.  In  the 
first  place,  even  granting,  for  the  sake  of  the 
argument  that  she  was  not  In  default  and 
had  the  right  to  file  an  answer,  she  did  not 
avail  herself  of  this  right  or  attempt  to  do 
so.  She  did  not  tender  any  answer  at  all. 
The  blU  of  exceptions  merely  recites  that  the 
amendment  which  it  is  Insisted  should  have 
been  treated  as  an  answer  in  her  behalf 
"was  offered."  It  does  not  say  by  whom  or 
for  whom,  but  the  amendment  itself  seems 
to  Indicate  that  it  was  really  offered  at  the 
Instance  of  the  corporation  defendant  As 
will  have  been  seen,  it  begins:  "Answering 
paragraph  one  of  plaintiff's  petition,  defend- 
ant in  above-stated  case  says  that  it  is  not 
in  possession  of  the  property,"  etc.  (The 
italics  are  the  writer's).  It  will  further  be 
noted  that  all  through  this  amendment  the 
noun  "defendant"  in  the  singular  number, 
and  the  pronoun  "it"  of  the  neuter  gender, 
are  used  to  designate  the  party  for  whose 
benefit  the  proposed  pleading  was  intended. 
But  for  the  statement  of  the  case  at  the  be- 
ginning, and  the  fact  that  the  amendment 
was  signed  by  attorneys  for  both  defendants, 
there  would  be  nothing  about  the  paper  to 
indicate  that  there  was  "a  woman  in  the 
case."  But  concede  that  It  was  offered 
Jointly  by  both  defendants.  Even  then,  at 
the  very  outside,  Emma  Avery's  counsel  did. 
as  to  this  matter,  nothing  more  than  attempt 
to  have  her  join  the  other  defendant  In  an 
effort  to  amend  its  individual  answer,  which 
was  already  on  file.  Two  defendants  can- 
not unite  in  amending  the  independent  an- 
swer of  one  of  them  The  female  defend- 
ant was  not  a  party  to  the  answer  which  it 


was  sought  to  amend,  and  bad  not  herself. 
at  any  stage  of  the  case,  answered  at  alL 
She  tiierefore  had  no  concern  in  amending 
the  other  defendant's  answer,  and  it  had  no 
right  to  plead  for  her,  either  directly  or  In- 
directly. The  other  reason  for  upholding  the 
court's  action  in  rejecting  so  much  of  the 
offer  to  amend  as  could  be  attributed  to  Em- 
ma Avery  was  that  as  to  the  only  snbfltan- 
tial  matters  set  up  in  the  answer  as  a  de- 
fense to  the  plaintiff's  action,  vhs.,  a  denial 
of  the  existence  of  the  property  sued  for,  and 
a  denial  of  liability  for  mesne  proflts,  the 
original  answer  was  sufficiently  full  and  com- 
plete, and  needed  no  amendment  Tliat  the 
amendment  offered  really  would  have  added 
nothing  of  consequence  to  the  original  an- 
swer will,  we  think,  more  fully  appear  from 
OTur  discussion  of  another  point  in  the  case. 
We  are  clear  that  there  was  no  error,  as 
against  Ehnma  Avery,  in  refusing  to  allow 
this  amendment.  The  second  of  the  reasons 
given  In  support  of  this  conclusion  is,  of 
course,  applicable  to  the  exception  taken  by 
the  association  with  reference  to  this  mat- 
ter. 

2.  It  will  have  been  noted  that  the  plain- 
tiCTs  action  was  brought  under  what  is 
known  as  the  "Pleading  Act  of  1883,"  and 
the  question  arises,  to  what  extent  If  any. 
do  Its  provisions  modify  rule  25  of  the  su- 
perior courts?  That  rule  reads  as  follows: 
"No  party  shall  be  permitted  to  defend  an 
ejectment  cause,  or  an  action  of  complaint 
for  land,  who  does  not  admit  that  he  was  In 
possession  of  the  premises  in  dispute  at  the 
commencement  of  the  action."  Clr.  Code.  } 
5666.  We  are  of  the  opinlom  that  where,  in 
bringing  under  the  above-mentioned  statute 
an  action  for  land,  the  plaintiff  asserts  in  his 
petition  an  allegation  of  liability  on  the  part 
of  the  defendant  for  mesne  profits,  and  the 
answer  denies  such  liability,  the  rule  of  court 
must  In  view  of  the  statute  enacted  aft^ 
Its  adoption,  so  far  bend  as  to  allow  the  de- 
fendant to  contest  with  the  plaintiff  the  is- 
sue thus  distinctly  made  by  their  respective 
pleadings.  To  this  extent  at  least  the  de- 
fendant must  be  "permitted  to  defend"  the 
action.  There  was  in  the  present  case  an 
allegation  of  liability  for  mesne  profits,  and, 
in  our  Judgment  the  original  answer  em- 
braced a  sufficient  denial  of  that  liability.  It 
denied  possession  of  the  property  "as  de- 
scribed" In  the  plaintiff's  petition,  doiied 
that  the  association  had  "received  any  profit 
from  the  land  or  pr<^erty  so  described  as  is 
here  charged,"  and  denied  the  existence  of 
any  such  property.  It  was  therefore  erro- 
neous to  refuse  to  allow  the  corporation  de- 
fendant "to  resist  and  defend  as  against 
plaintiff's  action"  In  so  far  as  rdated  to  the 
claim  for  rent  But  this  error  proved  to  be 
harmless,  for  the  court  by  an  order  dischar- 
ged this  defendant,  and  there  was  no  re- 
covery of  rent  against  it 

8.  We  do  not  however,  think  that  the 
pleading  act  so  far  abrogated  the  rule  of 
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court  as  to  render  it  permissible  tot  the 
dtfendant  in  an  action  for  land  to  content 
with  the  plaintiff  tbe  title  or  right  of  posses- 
sion thereto  without  admitting  "possession 
of  the  premises  in  dispute  at  tbe  commence- 
ment of  tbe  action."  That  act  contemplated 
that  tbe  pleadings  pro  and  con  In  every  case 
should  present  for  determination  by  a  Jury 
sharp  and  distinct  issues  appropriate  to  the 
case.  M  could  not  have  been  Intended  to  al- 
low a  defendant  out  of  possession,  and  ac- 
tually or  Impliedly  disclaiming  ownership  of 
tbe  premises  which  tbe  plaintiff  had  under- 
taken to  describe,  to  force  the  latter  to  go 
before  a  jury  and  prove  allegations  which 
were  not  denied.  And  we  are  extremely 
confident  that  this  excellent  act  was  not  de- 
signed to  bring  about  a  Jury  trial  of  -  such 
an  abstract  issue  as  the  existence  or  non- 
existence of  a  particular  pared  of  land. 
Surely,  the  lawmaking  power  never  conjee- 
tared  that  an  issue  of  this  sort  would  or 
could  arise  in  an  action  for  land.  It  is  hard- 
ly conceivable  that  It  could  be  an  appropri- 
ate issue  for  solemn  Judicial  investigation 
and  determination  in  a  case  of  any  kind: 
Controversy  over  title  and  right  of  posses- 
sion Is  the  very  gist  of  an  action  for  land. 
Controversy  as  to  whether  or  not  such  a 
parcel  of  land  as  that  described  in  a  plain- 
tiff's petition  exists  at  all  cannot,  under 
proper  pleadings,  ever  arise  In  such  an  ac- 
tion. It  is  safe  to  say  that  the  plaintiff  In 
tbe  present  case  did  not  intend,  when  be 
filed  bis  petition,  to  tender  to  the  defend- 
ants, or  expect  to  be  forced  to  try,  an  Issue 
of  this  nature. 

It  .is  urged  that  the  court  erred  In  holding 
that  the  original  answer  of  the  building  and 
loan  association  was  a  disclaimer.  Strictly 
speaking,  It  may  not  be  accurate  to  say  one 
disclaims  title  to  that  which  he  asserts  does 
not  exIsL  Logically,  perhaps,  one  can  nei- 
ther claim  nor  disclaim  ownership  of  a  non- 
entity. But  there  is  no  profit  In  disputing 
over  mere  terms,  when,  in  substance,  the 
correct  result  is  reached.  Whether  this  de- 
fendant technically  disclaimed  or  not.  It  did 
not,  as  to  tbe  main  purpose  of  tbe  plaintiff's 
petitlMi,  viz.,  tbe  recovery  of  described  land, 
tender  any  Issuable  defense  or  submit  any 
appropriate  Issue.  This,  we  have  endeavor- 
ed to  show.  It  could  not  do  without  admitting 
it  was  at  the  commencement  of  tbe  action 
in  possession  of  the  land  described  in  that 
jpetltion.  The  answer  was  so  framed  as  to 
carefully  avoid  making  any  such  admission. 
"Defendant  says  it  denies  that  it  is  in  pos- 
sessiou  of  the  property  as  described."  Even 
if  an  admission  that  tbe  defendant  was  In 
possession  of  land  for  which  It  conjectured 
tbe  plaintiff  Intended  to  sue,  but  Improperly 
described,  would  meet  the  requirements  of 
the  rule,  this  answer  did  not  go  that  far. 
It  did  not  admit  possession  of  any  land, 
and,  to  make  this  certain  beyond  peradven- 
ture,  it  went  further,  In  the  fourth  para- 
graph,  and  denied   the  existence  of   "any 


such  iK'operty  as  described  by  tbe  plaintiff." 
As  above  indicated,  we  do  not  think  the  of- 
fered amendment  to  the  answer  would  have 
Improved  It.  The  amendment  begins  by  de- 
claring, in  answer  to  paragraph  1  of  tbe 
plaintiff's  petition,  that  the  defendant  "is 
not  in  possession  of  tbe  property  as  set  forth 
in  said  paragraph,  but  *  *  *  is  In  pos- 
session of  certain  property,"  which  it  pro- 
ceeds to  describe.  A  comparison  of  tbe  de- 
scription of  the  land  the  possession  of  which 
Is  admitted  with  the  description  embraced 
in  the  petition  shows  plainly  that  the  two 
descriptions  are  not  even  In  substance  identi- 
cal, and  that  It  would  be  impossible  to  say 
the  land  described  in  tbe  amendment  Is  the 
same  as  that  Intended  to  be  described  in  the 
petition.  Indeed,  the  portion  of  the  amend- 
ment to  which  we  are  now  referring,  to  say 
the  least,  leaves  this  a  matter  of  the  greatest 
uncertainty.  But  the  fourth  paragraph  of  the 
amendment  clears  up  this  uncertainty  by  avo-- 
rlng  that  the  defendant  "declhies  to  deliver 
the  lands  as  described  In  plalntiirs  petition 
to  him,  for  there  are  no  such."  It  makes  no 
difference  that  this  paragraph  adds  that  the 
averment  Just  quoted  Is  true,  because  tbe 
plaintiff  failed  to  properly  describe  certain 
land  which  the  defendant  declares  it  bad 
purchased  from  one  Crawford  Wilson,  who, 
according  to  tbe  plaintiff's  petition,  was  one 
of  the  plaintiff's  predecessors  in  title.  Tbe 
fact  remains  that  both  In  the  <»1glnal  an- 
swer and  in  the  amendment  the  defendant  ad- 
heres to  the  statement  that  the  plaintiff  has 
not  described  any  land  In  actual  existence. 
Certainly  the  defendant  neither  admitted  nor 
Intended  to  admit  possession  of  that  which 
It  declared  did  not  exist  at  all. 

The  case  of  Day  v.  Case,  78  Ga.  58,  does 
not  rule  anything  contrary  to  what  is  above 
laid  down.  There  it  was  apparent  that  the 
petition  and  the  plea  referred  to  the  same 
lot  of  land.  There  had,  according  to  the 
plea,  been,  at  the  Instance  of  the  state,  two 
surveys  of  tbe  district  in  which  this  lot  was 
situated,— one  in  1832,  and  the  other  In  1842. 
Under  the  former  the  lot  was  designated 
and  granted  as  "No.  128";  under  the  latter 
as  "No.  144."  The  defense  was  that  the 
defendant  held  under  tbe  first  survey  and 
grant  and  the  plaintiff  held  under  the  second. 
The  court  simply  ruled  that,  with  a  plea  of 
not  guilty  in,  the  defendant  could  not  be 
forced  to  admit  the  lot  was  No.  144,  and  thus 
lose  biR  right  to  set  up  title  to  it  as  No.  128 
under  the  original  survey  and  grant  Tbe 
defendant's  special  plea  averred  that  tbe 
state  granted,  as  lot  No.  128,  "tbe  premises 
in  dispute";  that  Is,  tbe  premises  for  which 
the  plaintiff  sued  as  lot  No.  144.  So  there 
was  no  question  that  tbe  pleadings  of  both 
parties  related  to  tbe  same  property.  We 
are  confident  that  the  case  cited  is  wholly 
unlike  the  one  in  hand. 

It  follows  from  the  foregoing  that,  save 
as  to  so  much  of  the  answer  of  tbe  corpora- 
tion defendant  as  denied  liability  for  rent, 
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the  court  did  not,  as  complained  in  tbe  bill 
of  exceptions,  err  in  refusing  to  allow  It  "to 
resist  and  defend  as  against  the  plalntlCTs 
action";  and  that  the  proposed  amendment 
did  not  put  this  defendant  In  any  better 
position  to  "resist  and  defend"  than  It  oc- 
cupied after  filing  its  original  answer.  Ex- 
cept as  to  the  claim  for  rent,  this  answer 
contained  no  good  defensive  matter,  and  the 
court  could  rightly  have  so  treated  It  These 
things  being  true,  and  there  having  been 
no  recovery  of  rent  against  this  defendant.  It 
has  not,  we  think,  presented  any  sufficient 
reason  for  reversing  the  judgment  of  the 
trial  court. 

4.  It  is  clear,  we  think,  that  the  direction 
of  the  verdict  was  erroneous  In  so  far  as  it 
related  to  mesne  profits.  The  demand  for 
rent  was  in  the  nature  of  a  claim  for  un- 
liquidated  damages,  and  the  amount  of  it 
•boald  have  been  established  by  testimony. 
Smma  Avery,  by  failure  to  answer,  did  not, 
in  legal  contemplation,  admit  that  the  value 
of  the  premises  for  rent  was  as  alleged. 
The  judgment  below  is  reversed  solely  be- 
cause of  the  error  thus  committed. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


Fra^TON  T.  CENTRAL  OF  ODORQIA  RT. 
CO. 

.<8apreme   Court  of  Georgia.     Feb.   5,   1902.) 

CARRISRa-SHIPMENT  OF  FREIOHT-CON- 
NBCTINO  LINES. 

It  affirmatively  appearing  from  the  evi- 
dence of  the  plaintiff  as  a  witness  In  his  own 
behalf  that  no  contract  of  affreightment  wag 
entered  Into  between  himself  and  the  defend- 
ant, binding  it  to  transport  his  goods  beyond 
its  own  line,  it  follows,  under  section  220i3  of 
the  Civil  Code,  that  the  company  was  liable 
only  to  Its  own  terminus,  aud  until  delivery  to 
the  next  connecting  road.  There  was  no  evi- 
dence of  any  negligence  on  the  part  of  the  de- 
fendant company,  and  the  judgment  of  non- 
suit which  was  granted  was  therefore  proper. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Macon  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  W.  H.  Felton  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
defendant  and  plaintiff  brings  error.  Affirm- 
ed. 

M.  Felton  and  Hatcher,  Guerry  &  Hall,  for 
plaintiff  in  error.  W.  D.  Klddoo,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 


PERRTMAN   v.  STATE. 
(Supreme  Court  of  Georgia.     Feb.   4,   1902.) 

CRIMINAL  LAW— TRIAl^^ONSULTATION  OP 

COUNSEL-MURDBR-MITIOATION. 

1.  In  criminal  cases  it  is  the  proper  practice 

for  the  court  to  allow  counsel  for  the  accused 

a  reasonable  time  for  consultation,   when   re- 

qaested;  but  a  refusal  to  do  so  will  not  in  a 


case  where  the  verdict  was  demanded  by  the 
evidence,  and  where  it  does  not  distinctly  ap- 
pear how  the  accused  was  injured  thereby, 
work  a  reversal  of  the  judgment 

2.  The  fact  that  one  has  been  told  that  an- 
other has  spoken  slanderons  words  concerning 
a  member  of  his  family  will  not  jnstify  the 
former  In  taking  the  life  of  the  latter,  or  re- 
duce the  killing  below  the  grade  of  murder. 

3.  No  error  of  law  appears  to  have  been 
committed  by  the  trial  court  The  verdict  was 
demanded  by  the  evidence,  and  the  court  be- 
low did  not  err  in  refusing  to  grant  a  uew 
trial. 

(Syllabns  by  the  Court) 

Error  from  superior  court  Stewart  coun- 
ty; E.  J.  Reagan,  Judge. 

J.  B.  Ferryman  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

E.  T.  Hlckey,  J.  T.  Harrison,  Harrell  &. 
Harrell,  H.  C.  Cameron,  and  Du  Pont  Guer- 
ry, for  plaintiff  In  error.  F.  A.  Hooper,  Sol. 
Gen.,  J.  H.  Worrill,  J.  M.  Terrell,  Atty.  Gen.. 
E.  J.  Wynn,  and  S.  T.  Plnkston,  for  the 
State. 


LEWIS,  J.  On  the  trial  of  Ferryman  for 
the  murder  of  Cade,  the  accused  was  found 
guilty,  with  a  rec(Hnmendation  to  the  mercy 
of  the  court  He  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted. 

1.  At  the  conclusion  of  the  evidence  for 
the  state,  counsel  tor  the  state  requested 
time  for  a  consultation.  This  request  waa 
refused,  the  court  stating  that  counsel  had 
had  time  for  consultation  before  the  case 
came  to  trial.  This  Is  assigned  as  wror  In 
the  bill  of  exceptions.  While  we  are  not 
prepared  to  reverse  tbe  Judgment  of  the  trial 
.court  on  this  ground,  we  are  decidedly  of 
the  opinion  that  It  would  have  been  the  bet- 
ter practice  to  grant  this  request  In  capital 
cases  the  gravity  of  the  situation  of  the  ac- 
cused, who  has  his  life  or  liberty  at  stake, 
would  seem  to  dictate  that  be  be  granted 
every  reasonable  privilege  that  may  aid  him 
in  making  out  his  defense.  It  is  not  enough 
to  say  that  his  counsel  have  had  time  to  con- 
sult before  the  trial  of  the  case,  because  no 
counsel  can  tell  with  certainty,  before  going 
Into  the  trial,  what  evidence  will  be  intro- 
duced by  the  opposing  side.  We  are  unable 
to  see  how  any  harm  could  have  resulted 
from  allowing  a  reasonable  time  for  consul- 
tation by  counsel  for  the  accused,  when  so 
requested.  At  the  same  time  it  la  a  well- 
recognized  principle  of  our  law  that  the 
judges  of  superior  and  city  courts  are  in- 
vested with  a  wide  discretion  in  the  man- 
agement of  the  business  before  them,  and 
this  discretion  will  not  be  controlled  unless 
it  is  shown  to  have  been  manifestly  abused. 
Carr  v.  State,  76  Ga.  693  (2,  "c");  Pearce  v. 
State,  79  Ga.  437,  4  S.  E.  849.  Sudi  a  show- 
ing was  not  made  in  the  present  case,  nor 
was  it  distinctly  made  to  appear  that  tbe 
accused  was  Injuriously  affected  by  the  con- 
duct of  which  be  complains;  and,  as  the 
verdict  returned  by  the  jury  was  plainly  dc^ 
manded  by  the  evidence,  we  will  not  inter- 
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fere  -with  tb»  jadgment  of  the  lower  court 
on  this  gronnd. 

2.  The  accused  sought  to  introdnce  evi- 
dence tending  to  show  that  on  the  day  of 
the  homicide,  and  Just  prior  thereto,  he  was 
informed  that  the  deceased  had  been  circn- 
iatlng  slanderous  and  malicious  stories  con- 
cerning his  wife,  which  tended  to  blacken 
her  character  and  ruin  her  reputation;  that 
immediately  after  receiving  this  Information 
the  deceased  passed  in  front  of  his  house 
and  within  the  range  of  his  vision,  and  that 
the  sight  of  the  deceased,  under  the  circum- 
stances, threw  him  into  such  a  violent  rage 
that  be  lost  all  control  of  himself,  rushed 
out  into  the  road,  and  killed  the  deceased. 
This  evidence  was  not  admissible,  and  was 
properly  excluded  by  the  trial  court  It  Is 
not  contended  that  the  accused  slew  the  de- 
ceased In  an  eftort  to  prevent  any  offense 
against  the  chastity  or  even  against  the 
reputation  of  his  wife,  nor  were  the  alleged 
slanderous  words  claimed  to  have  been  ut- 
tered in  the  presence  of  the  accused.  It  is 
well  settled  by  Pen.  Code,  i  65,  that  provoca- 
tion by  words  shall  not  be  sufficient  to  re- 
duce a  homicide  from  the  grade  of  murder 
to  that  of  voluntary  manslaughter.  To  sup- 
port the  contention  of  counsel  for  the  ac- 
cnsed,  it  would  be  necessary  to  go  even  fur- 
ther, and  hold  that  provocation,  not  by 
words,  but  by  hearing  a  report  that  words 
had  been  spoken,  would  mitigate  the  offense. 
To  state  such  a  position  is  to  pronounce  its 
absurdity. 

3.  It  appears  from  the  evidence  that  the 
deceased  was  old  and  infirm,  while  the  ac- 
cused was  much  younger  and  more  vigor- 
ous; that  the  deceased  was  unarmed  at  the 
time  of  the  tragedy;  that  the  accused  came 
suddenly  upon  the  deceased  and  charged 
him  with  having  made  the  slanderous  re- 
marks concerning  his  wife  to  which  refer- 
ence has  been  made;  that  the  deceased 
promptly  denied  having  made  any  such 
statements;  and  that  the  accused  thereupon, 
vrithout  giving  any  warning,  drew  his  pistol 
and  opened  fire  on  the  deceased.  The  de- 
ceased turned  and  ran,  begging  the  accused 
not  to  shoot  falm;  but  his  appeals  for  mercy 
were  disregarded,  and  he  was  shot  five 
times,  most  of  the  wounds  being  in  the  tmck. 
It  would  be  hard  to  imagine  a  more  cruel 
case  of  murder.  The  record  does  not  dis- 
close any  error  of  law  requiring  the  grant 
of  a  new  trial,  and  the  Judgment  of  the 
trial  court  overruling  the  motion  will  not  be 
disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


PINSON  V.  BASS. 
(Supreme  Court   of  Georgia.     Feb.   4,   1902.) 

ACTION    ON    NOTE— PLEADING— EVIDENCE 
—CONn  NUANCE. 

1.  Where    the    transferee    of    a    negotiable 
promissory  note  brings  salt  thereon,  and  the 


maker  files  a  plea  of  failure  of  consideration, 
and  that  the  plaintifT  purchased  the  note  after 
maturity,  It  Is  not  error  to  refuse  to  strike  the 
plea  because  the  transfw  appears  on  Its  face  to 
nave  been  made  before  the  maturity  of  the 
note. 

2.  Where  such  a  plea  has  been  filed,  it  is  not 
error  to  admit  evidence  to  sustain  It. 

3.  The  plea  having  been  duly  filed,  it  was  not 
error  to  refuse  to  continue  the  case  In  order 
that  the  plaintiff  might  have  an  opportunity 
to  rebut  the  defendanrs  evidence  as  to  the  time 
of  the  transfer  of  the  note. 

4.  The  evidence  was  sufficient  to  anthorise 
the  verdict,  and  the  judge  did  not  err  in  over- 
ruling the  certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Worth  county; 
W.  N.  Spence,  Judge. 

Action  by  T.  J.  Pinson  against  Barney 
Bass.  Jr.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Perry  &  Tipton  and  Z.  D.  Harrison,  for 
plaintiff  in  error.  Forehand  &  Warren,  for 
defendant  In  error. 

PER  C7URIAM.  Judgment  affirmed.  All 
the  Justices  concurring. 


WBIGHT  v.  DU  BIGNON. 

(Supreme  C!ouit  of  Georgia.     Feb.   7,  1902.) 

TRADE    FIXTURES— WHAT    CONSTITUTE— RE- 
MOVAL. BY  TENANT. 

1.  It  Is  a  general  rule  of  law  in  force  in  this 
state  that.  In  the  absence  of  a  contract  giving 
him  the  right  bo  to  do,  the  tenant  cannot  law- 
fully remove  fixtures  annexed  to  the  freehcrid, 
which  he  has  placed  ou  leased  land.  The  ex- 
ception to  this  rule  exists  only  lu  the  case  of 
trade  fixtures,  (a)  Section  8120  of  the  C!ivll 
C^ode  is  construed  to  refer  to  trade  fixtures, 
(b)  The  fixtures  sought  to  be  removed  in  the 
present  case  were  not  trade  fixtures. 

2.  Domestic  or  ornamental  fixtures  which  a 
tenant  has  attached  to  a  dwelling  house  or  the 
grounds  on  which  the  same  Is  located  to  pro- 
mote his  domestic  comfort,  and  which  may  be 
easily  severed,  and  made  equally  useful  to  him 
in  another  house,  may  be  removed  by  him 
during  his  term.  Ailter  as  to  such  as  are  sub- 
stantial additions  to  the  house,  or  which,  if 
titkcu  away,  -n-ould  be  injurious  to  the  free- 
hold. 

8.  A  servant's  room,  metallic  gutters  attach- 
ed to  the  roof  of  a  house,  water  pipes  laid  un- 
der the  ground  by  a  tenant  on  leased  premises 
become,  when  constructed  and  attached,  a  part 
of  the  freehold,  and  cannot  be  lawfully  dis- 
severed from  the  land  by  the  tenant  against 
the  will  of  the  landlord,  even  though  at  the 
time  of  their  erection  the  tenant  intended  to 
remove  them  at  the  expiration  of  his  term. 

4.  The  charge  of  the  trial  judge,  to  which 
exceptions  were  taken,  as  well  as  the  verdict 
which  was  rendered,  not  being  In  accord  with 
the  principles  of  law  announced  above,  a  new 
trial  shoald  have  been  granted. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glynn  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  J.  B.  Wright  against  J.  B.  l>u 
Blgnou.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Heversed. 

Owens  Johnson  and  D.  W.  Krauss,  for 
plaintiff  in  error.  W.  E.  Kay,  for  defendant 
in  error. 
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LITTLE,  J.  James  B.  Wrlgbt  filed  an  eq- 
uitable proceeding  In  the  superior  court  of 
Glynn  county  against  John  K  Du  Bignon,  In 
which  he  sought  to  restrain  the  defendant 
from  removing  certain  fixtures  placed  by  him 
on  a  lot  of  land  which  was  owned  by  the 
plalntifr.  It  was  alleged  that  the  fixtures 
which  the  defendant  sought  to  remove  were 
permanent,  and  such  as  were  attached  to  the 
freehold.  The  defendant  In  his  answer,  ad- 
mitted that  It  was  his  purpose  to  remove  die 
fixtures,  and  Insisted  that  he  had  a  right  to 
do  so,  because  be  had  rented  the  lot  from 
the  plaintiff  for  a  term  of  years,  and  the  fix- 
tures were  to  the  nature  of  conveniences  to 
the  bouse  which  he  proposed  to  occupy  as  a 
dwelling  for  himself  and  family,  and  they 
bad  been  erected  by  blm  with  the  intention 
of  removing  them  at  the  expiration  of  his 
term,  and  plaintiff  had  consented  that  he 
should  remove  them  at  that  time.  The  case 
was  submitted  to  a  Jury,  and,  while  the  evi- 
dence was  in  some  respects  directly  conflict- 
ing, that  of  the  plaintiff  tended  to  show  that 
he  was  the  owner  of  the  land,  and  rented  It 
to  the  defendant  for  a  term  of  three  years; 
that  the  defendant  desired  to  have  certain 
improvements  done  on  the  house,  to  which 
the  plalnOff  agreed,  and  gave  him  a  check 
for  $100;  that,  in  addition  to  certain  repairs 
placed  on  the  Interior  of  the  house,  the  de- 
fendant erected  a  servant's  room,  attached 
to  the  main  body  of  the  dwelling,  attached 
to  the  roof  certain  galvanized  iron  gutters 
as  receptacles  for  rain  water,  laid  under  the 
ground  Iron  pipes  for  the  purpose  of  conduct- 
ing water  and  maintaining  a  fountain,  made 
a  cement  walk,  and  other  Improvements; 
that  there  was  no  agreement,  expressed  or 
Implied,  between  the  defendant  and  himself, 
that  these  fixtures  should  be  removed  by  de- 
fendant at  the  expiration  of  his  term  of 
lease,  and  that  their  removal  would  be  an  in- 
jury to  the  freehold.  On  the  contrary,  the 
evidence  for  the  defendant  tended  to  show, 
In  relation  to  the  Improvements  and  fixtures 
which  were  constructed,  that  the  plaintiff 
sent  defendant  a  check  for  ?100  to  have  cer- 
tain repairs  made  and  work  done  in  the  inte- 
rior of  the  house,  but  declined,  on  defend- 
ant's application,  to  put  up  a  servant's  room 
In  the  yard,  and  defendant  then  told  the 
plaintiff  that,  If  he  would  not  build  the  serv- 
ant's house,  as  he  (defendant)  was  compell- 
ed to  have  one,  he  would  do  so  himself,  which 
he  did;  that  the  repairs  on  the  Inside  of  the 
house  cost  very  much  more  than  the  $100 
furnished  by  plaintiff;  that  he  paid  on  the 
erection  and  furnishing  of  this  servant's  room 
more  than  flOO;  that  he  paid  $18  to  have 
gutters  put  to  the  house,  and  something  like 
$75  for  putting  In  a  fountain  and  cement 
walk,  and  for  plumbing,  water  spigots,  etc. 
These  payments  were  met  from  defendant's 
funds,  and  the  work  was  necessary  for  his 
comfort  and  convenience  in  occupying  the 
house.  He  caused  these  improvements  to  be 
made  with  the  intention  of  removtog  them 


at  the  expiration  of  his  lease,  and  In  having 
the  work  done  he  had  directed  It  to  be  con- 
structed with  this  end  to  view.  Defendant 
also  admitted  that,  to  addition  to  the  remov- 
al of  the  servant's  house,  etc.,  which  be  al- 
leged could  be  done  without  tojury  to  tbe 
property.  It  was  his  purpose  to  remove  tbe 
flowers  which  the  lady  members  of  his  fam- 
ily had  planted  and  cared  for.  There  was 
much  evidence  Introduced  by  the  respective 
parties,  but  the  above  brief  outltoe  is.  in 
view  of  the  application  of  the  legal  principle 
whldi  we  think  controls  the  case,  sufficient 
for  the  purposes  of  this  decision.  The  Jury 
returned  a  verdict  for  the  defendant,  givtog 
him  the  privilege  of  removing  from  the  prem- 
ises the  servant's  house,  the  gutters,  and  tbe 
water  pipes,  and  requiring  him  to  deposit 
the  sum  of  $50  with  the  comi;  to  cover  the 
expense  of  repairs  necessary  to  put  the  honse 
In  as  good  condition  as  it  was  before;  and 
a  decree  was  entered  accordingly. 

The  platotiff  submitted  a  motion  for  a  new 
trial  on  a  number  of  grounds.  Inasmnch, 
however,  as  the  sole  qaeetion  tovolved  to  the 
case  relates  to  tbe  right  of  a  tenant  to  re- 
move from  a  dwelling  house  fixtures  of  tbe 
character  indicated  which  be  had  placed 
thereon,  and  for  which  he  had  paid  with  the 
totentlon  of  removing  them.  It  Is  unnecessary 
to  consider  and  pass  upon  the  grounds  of 
the  motion  seriatim,  but  we  will  address  our- 
selves to  a  consideration  of  the  question  of 
the  right  of  the  tenant  so  to  remove.  It  win 
be  noted,  from  tbe  statement  of  the  case 
made  above,  that  the  answer  of  the  defend- 
ant sets  np,  among  otber  alleged  facts,  tbat 
the  plaintiff  had  agreed  with  him  tbat  he 
should  have  the  right  to  remove  the  improve- 
ments or  fixtures  at  the  termtoatlon  of  his 
lease.  We  have  diligently  searched  the  brief 
of  evidence  to  ascertain  whether  this  aver- 
ment in  the  petition  was  supported  by  the 
evidence  of  any  witness  who  testified  in  the 
case;  for,  if  that  fact  had  been  established, 
it  would  have  materially  altered  the  disposi- 
tion of  the  case  under  well-defined  rules  of 
law.  Our  examtoatlon,  however,  fails  to  dis- 
close tbe  existence  of  any  such  evidence  In 
the  record,  and  the  only  question  wUch  we 
have  to  consider  is  the  legal  right  of  a  ten- 
ant to  remove  fixtures  of  the  character  todi- 
cated  In  this  case  from  tbe  rented  premises, 
in  the  absence  of  a  contract  allowing  him  so 
to  do.  No  point  Is  made  that  the  removal 
contemplated  by  the  defendant  was  out  of 
time,  as  tbe  existing  status  to  that  respect 
was  preserved  between  the  parties  by  a 
written  agreement 

1.  By  Civ.  Ck)de,  {  3049,  It  Is  declared  that 
"anything  Intended  to  remata  permanentij 
In  Its  place,  though  not  actually  attached  to 
tbe  land,  such  as  a  rail  fence.  Is  a  part  of 
the  realty  and  passes  with  it"  Section  3119 
of  the  same  Code  declares  that  the  tenant 
"cannot  cut  or  destroy  growing  trees,  re- 
move permanent  fixtures,  or  otherwise  in- 
jure tbe  property."    In  deOntog  "realty"  tbn 


Digitized  by  VjOOQIC 


Oa.) 


WRIGHT  v.  DU  BIGNON. 


749 


CiTll  Code  (section  804S)  declares  fbat  real 
estate  Indades  all  lands  and  tbe  buildings 
thereon,  and  all  things  permanently  attached 
to  either.  So  It  Is  unnecessary  to  go  beyond 
the  terms  of  our  statute  law  to  ascertain 
what  are  fixtures,  or  to  find  an  authority 
declaring  that  they  are  a  part  of  the  land, 
and  may  not  be  removed  by  a  tenant.  Our 
Code  Is  In  entire  harmony  with  the  common 
law  on  tbls  subject,  one  of  the  rules  of 
which  Is,  "Fixtures  annexed  to  the  freehold 
are  prima  fade  the  property  of  the  owner 
of  the  BOlL"  It  is,  however.  Insisted  on  the 
part  of  the  defendant  In  error  that  the  an- 
cient rule,  which  restricted  the  right  of  a 
tenaqt  as  to  the  removal  of  improvements 
In  tbe  nature  of  fixtures  made  on  the  leased 
premises,  has  been  mitigated,  and  its  harsh- 
ness practically  destroyed;  that  the  law  is 
now  being  more  liberally  Interpreted  In  favor 
of  the  rights  of  the  tenant  to  remove  Improve- 
ments and  fixtures  made  by  him  tor  his  own 
convenience  than  it  formerly  was.  To  sup- 
port these  propositions,  and  as  authority  for 
his  contention  that  the  defendant  had  tbe 
right  to  remove  the  fixtures  which  are  the 
subject-matter  of  the  case  in  hand,  counsti 
cites  Civ.  Code,  {  3120,  which  declares:  "A 
tenant  during  the  term  or  a  continuance 
thoreof,  or  while  be  is  In  possession  under 
the  landlord,  may  remove  fixtures  erected 
by  him.  Aft«:  the  term  and  possession  are 
ended,  they  are  regarded  as  abandoned  to 
the  use  of  tbe  landlord,  and  become  the  tat- 
ter's property."  Apparently  there  is  a  con- 
flict between  the  rule  of  law  laid  down  In 
this  section  and  that  which  is  found  in  sec- 
tion 8119,  above  quoted.  If  we  take  tbe 
words  of  section  3120  literally,  they  seem  to 
support  the  contoitlon  made  by  the  defend- 
ant However,  the  conflict  Is  more  apparent 
than  real.  The  section  last  cited  is  not  an 
enactment  of  our  legislature,  nor  is  it  the 
rule  of  the  common  law  as  It  stands  stated, 
but  It  was  codified  from  a  decision  of  this 
court  in  the  case  of  Youngblood  v.  Eubank, 
G8  Oa.  630.  This  does  not  make  It  any  the 
less  the  law.  But  under  tbe  rule  of  con- 
struction, which  is  not  only  fair  and  reason- 
able, but  which  has  been  uniformly  follow- 
ed by  this  court,  we  are  at  liberty.  In  order 
to  ascertain  the  meaning  of  the  section,  to 
refer  to  the  case  from  which  it  was  codified, 
and  Interpret  it  in  the  light  of  tbe  deci- 
sion there  rendered.  Calhoun  v.  Little,  106 
Ga.  336,  32  S.  E.  86,  43  L.  R.  A.  630,  71  Am. 
St  Rep.  254.  It  may  be  remarked,  how- 
ever, that,  while  the  words  contained  In  this 
section  were  taken  from  the  first  beadnote 
in  Youngblood  v.  Eubank,  supra,  it  will  be 
found  on  examination  that  the  beadnote  was 
prepared  by  the  reporter,  and  not  by  the 
court  and  that  the  principle  announced  in 
tbe  beadnote  is  not  supported  by  the  ded- 
fll<»i  which  was  rendered.  The  facts  upon 
which  that  decision  was  predicated  show 
that  tbe  fixtures  which  were  sought  to  be 
removed  were  temporary  shanties,  shelters. 


pens,  stock  lots,  etc.,  which  had  been  placed 
on  the  leased  premises  by  a  tenant  who  was 
engaged  in  the  sawmill  business,  and  tbe 
structures  had  been  erected. for  his  use  and 
convenience  in  such  business;  and  tbe  entire 
decision  deals  with  a  class  of  fixtures  known 
as  "trade  fixtures,"  and  does  not  undertake 
to  explabi  the  law  relating  to  any  other  kind 
of  fixtures.  Mr.  Justice  Speer,  in  the  course 
of  the  opinion  there  rendered  by  blm,  uses 
this  language:  "The  custom  set  up  by  the 
evidence  is  in  accord  with  the  common-law 
rule  as  to  tbe  rights  of  tenants  to  remove 
fixtures  made  or  erected  by  tbem."  He 
then  quotes  tbe  rule  of  the  common  law, 
above  set  out,  that  "fixtures  annexed  to  the 
freehold  are  prima  facie  the  property  of 
the  owner  of  the  soil."  After  stating  this 
proposition,  he  further  says:  "In  aid  of  the 
tenant,  however,  and  in  favor  of  trade,  an 
exception  la  Ingrafted  upon  that  rule,  ena- 
bling blm  to  sever  tbe  fixtures  made  by  blm, 
and  60  regain  bis  property  in  them."  The 
point  In  the  case  Just  dted  was  really  not 
tbe  right  of  the  tenant  to  remove  fixtures, 
but  the  time  in  which  he  might  remove 
trade  fixtures,  and  the  opinion  as  a  whole 
was  directed  to  this  point  and  the  extracts 
quoted  above  are  tbe  only  authority  for  the 
statement  contained  In  the  beadnote,  which 
Is  embodied  In  Ctv.  Code,  {  3120.  Being  so, 
It  is  clear,  beyond  question,  that  the  fix- 
tures which  it  was  ruled  might  be  removed 
by  a  tenant  were  only  those  which  come  un- 
der the  definition  of  trade  fixtures.  So  that, 
In  Interpreting  this  section  of  the  Code,  we 
have  no  difficulty  in  arriving  at  tbe  conclu- 
sion that  tbe  section  must  be  construed  to 
refer  only  to  trade  fixtures.  So  Interpreting 
it,  it  is  in  entire  harmony  with  oQxa  sec- 
tions of  the  Code  first  above  quoted.  Not 
only  BO,  but  we  are  also  In  entire  harmony 
with  the  great  current  of  adjudicated  cases, 
as  well  as  the  conclusions  of  all  modem  text 
writers  on  this  subject  Chief  Justice  Holt 
once  ruled  that  trade  fixtures  might  be  re- 
moved by  the  tenant  during  his  term,  not 
by  virtue  of  any  spedal  custom,  but  by  the 
common  law  in  favor  of  trade  and  to  encour- 
age Industry.  Mr.  Taylor,  in  his  treatise  of 
Landlord  and  Tenant  (volume  2,  (  645),  says: 
"As  regards  fixtures,  it  may  be  stated.  In 
general  terms,  that  a  tenant  may  take  away 
whatever  he  erects  for  the  purpose  of  carry- 
ing on  trade,  whether  it  be  machinery  or 
buUdings,  even  though  attixed  to  the  soil  or 
freehold."  To  tbe  same  effect,  see  Ewell,  FIxt. 
84,  89,  91.  Under  the  prlndple  above  stated 
it  has  been  ruled  that  a  tenant  who  was  a 
soap  boiler,  and  who,  toe  the  convenience 
of  his  trade,  put  up  vats  and  coiq)er  tables 
upon  the  demised  premises,  might  remove 
them  during  his  term.  Similar  adjudica- 
tions have  been  made  as  to  a  baker's  oven; 
salt  pans;  carding  machines;  steam  engines 
and  boilers;  elder  mills;  furnaces;  ice  bouses; 
platform  scales;  copper  stills;  counters  or 
counting  rooms  nailed  to  the  floor;  heavy 
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machinery,  such  as  a  trip  hammer,  forge 
blower,  or  the  like.  And  there  can  now 
be  no  doubt  that  the  ancient  rule  in  relation 
to  fixtures  has  been  so  modified  as  to  trade 
fixtures  that  a  tenant  may  remove  such  from 
the  leased  premises  during  his  term.  For  a 
very  full  discussion  of  the  doctrine  of  trade 
fixtures,  see  the  opinion  of  Mr.  Justice  Cobb 
in  the  case  of  Railway  Oo.  v.  Hughes,  105 
Ga.  23.  24,  30  S.  E.  972,  70  Am.  St  Rep.  17. 
The  defendant,  however,  can  gain  nothing 
under  this  view  of  the  law,  because  the  fix- 
tures which  he  sought  to  remove  were  per- 
manent In  character,  and  It  was  not  claimed 
that  they  came  under  the  definition  of  trade 
fixtures. 

2.  Nor  do  we  think  that  the  fixtures  which 
the  defendant  claimed  the  right  to  remove 
come  tn  that  class  known  as  "domestic  or 
ornamental  fixtures,"  and  which,  under  cer- 
tain circnmstaiiceB,  a  tenant  has  the  right 
to  remove  during  bis  term.  Mr.  Taylor,  in 
his  work  above  cited  (section  547),  says: 
"Domestic  fixtures  are  all  such  articles  as 
a  tenant  attaches  to  a  dwelling  house  in  or- 
der to  render  his  occupation  more  comfortable 
or  convenient,  and  may  be  separated  from 
it  without  doing  substantial  injury,  such  as 
furnaces,  stoves,  cupboards,  and  shelves, 
bells,  bell  pulls,  gas  fixtures,  etc.;  or  things 
merely  ornamental,— as  painted  wainscots, 
pier  and  chimney  glasses,  although  attached 
to  the  walls  with  screws,  marble  chimney 
pieces,  grates,  beds  nailed  to  the  walls,  win- 
dow blinds,  and  curtains.  All  these  articles, 
whether  useful  or  ornamental,  are,  in  a  man- 
ner, necessary  to  the  tenant's  domestic  com- 
fort; and,  being  easily  severed  from  the 
house,  are  capable  of  being  equally  useful 
to  him  In  any  other  house  he  may  occupy, 
and  therefore  he  may  remove  them.  Bat 
things  which  he  attaches  in  a  more  perma- 
nent manner,  In  order  to  complete  It,  such 
as  hearthstones,  doors  and  windows,  closets, 
presses,  locks  and  keys,  be  cannot  take 
away,  because  such  things  are  peculiarly 
adapted  to  the  house  In  which  they  are  fix- 
ed, and.  If  taken  away,  are  injurious  to  the 
freehold.  All  substantial  additions  made  to 
the  house  also  become  a  part  of  the  free- 
hold, and  are  Immovable,  such  as  conserva- 
tories, greenhouses,  hothouses,  pig  sties,  sta- 
bles, wash  houses,  and  other  outhouses.  Nei- 
ther can  the  tenant  remove  shrubbery  or 
flowers  planted  by  him  In  the  garden." 
The  propositions  thus  enunciated  are  well 
supported  by  adjudicated  cases  from  courts 
of  high  repute,  and  are  in  line  with  teit- 
^vriters  upon  this  subject.  Thus  we  see  that 
such  fixtures  as  are  attached  to  the  realty 
in  a  permanent  manner,  so  as  to  become  sub- 
stantial additions,  although  erected  by  the 
tenant,  and  for  his  convenience,  attach  to 
and  become  a  part  of  the  realty,  and  cannot 
be  removed  by  him  as  domestic  fixtures.  It 
is,  however,  claimed  that  at  the  time  of  the 
erection  of  the  fixtures  which  the  defendant 
in  error  asserted  a  right  to  remove  he  In- 


tended to  remove  them  at  the  expiration  of 
his  term,  and  that,  having  been  erected  with 
such  intention,  his  right  to  remove  them  Is 
preserved.  This  proposition  is  not  a  sound 
one.  The  right  to  remove  such  fixtures  is 
denied  him  by  the  law;  and,  no  matter  what 
his  intention  might  have  tieen  at  ttae  time 
he  erected  them,  such  intention,  in  the  ab- 
sence of  a  contract  with  the  owner  of  the 
land,  would  not  avail  to  give  him  the  right 
of  removal.  Mr.  Ewell,  in  his  work  above 
cited,  on  page  41,  says:  "In  order  to  give 
effect  to  the  Intention  of  a  party  not  to  make 
an  erection  a  permanent  accession  to  the 
realty,  the  person  making  the  Improvement 
must  have  the  right  to  determine  whether 
or  not  the  erection  shall  become  a  part  of 
the  realty;  and  if,  as  between  himself  and 
the  owner  of  the  soil,  he  has  no  right  to 
erect  the  same  as  property  separate  and  dis- 
tinct from  the  freehold,  an  intention  to  do 
so,  no  matter  how  clearly  manifested.  Is  of 
no  avail."  It  would,  therefore,  seem  that 
the  intention  which  the  law  considers  is  not 
the  secret  intention  of  the  party  who  erects 
the  fixture,  but,  except  in  the  case  of  trade 
fixtures,  the  intention  Is  Indicated  by  ttae 
nature  of  the  fixtures  erected.  Therefore, 
while  we  find  abundant  evidence  that  ttae 
defendant  Intended  to  remove  these  fixtures 
at  the  expiration  of  his  lease,  we  do  not  find 
that  this  intention  was  communicated  and 
assented  to  by  the  owner  of  the  land;  and 
because  the  fixtures  erected  became  a  part 
of  the  realty,  and  are  not  embraced  In  the 
class  known  as  trade  fixtures,  the  nncom- 
mimicated  Intention  to  remove  them  would 
not  give  him  a  right  to  do  so  without  the 
authwlty  of  the  owner. 

For  the  reasons  above  stated,  the  trial 
Judge  erred  in  overruling  the  motion  for  a 
new  trial.  Judgment  reversed.  All  the  Jus- 
tices concurring. 


ROBERTS  V.  STATa 
(Supreme  Court  of  Georgia.     Feb.  4,  1902.> 

INTOXICATING  LIQUORS-CONSTITUTIONAL, 
ULW— SPECIAL  ACTS— DOHBSTIC 
WINES— LICENSES. 
Neither  the  act  of  October  2,  1S79,  fixing 
"the  amount  of  license  for  selliug  or  veuding 
spirituous,  intoxicatiug,  or  malt  liquors,"  in 
Ooffee  and  other  counties  therein  named  (Acts 
1878-79,  p.  388),  nor  the  amendment  thereto 
of  August  1%  1881,  applicable  to  that  connir 
(Acts  18S0-81.  p.  594),  nor  the  amendment  of 
September  4,  1883,  applicable  to  the  county  of 
Coffee  (Acts  1882-83,  p.  667),  is  unconstitu- 
tional, as  beiug  special  leeiglation  in  a  case 
provided  for  by  the  general  domestic  wine  act 
of  February  2*,  1877  (Acts  1877,  p.  33),  under 
which  domestic  wines  can  be  sola  withont  li- 
cense in  quantities  not  less  than  one  quart. 
by  the  manufacturers  thereof,  as  the  several 
local  acts  above  referred  to  apply  only  to  such 
spirituous,  intoxicating,  or  malt  liqnoni  as  can- 
not be  lawfully  sold  without  license. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Coffee  county;. 
J.  S.  Candler,  Judge. 
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Alex  Roberts  was  convicted  of  illegally 
selling  liquors,  and  brings  error.    Affirmed. 

Quincex  &  McDonald,  for  plalntiS  In  er- 
ror. Jobn  W.  Bennett,  Sol.  Gen.,  Leon  A. 
'Wilson,  and  Toomer  &  Reynolds,  for  the 
State. 

FISH,  J.  The  -writ  of  error  in  this  case  Is 
from  the  superior  court  of  CoSee  county, 
wherein  plalntlft  in  error  was  convicted  of 
the  otFense  of  selling  spirituous  and  intoxi- 
cating liquors  without  license.  He  was  tried 
upon  an  agreed  statement  of  facts,  set  out 
in  the  record,  from  which  It  ai^ears  that  on 
January  29,  1901,  L.  S.  Guthrie  paid  to  the 
municipal  authorities  of  the  city  of  Douglas, 
in  Coffee  county,  the  sum  of  |1,000,  in  con- 
sideration of  which  such  authorities  issued 
to  him  a  license  to  retail  spirituous,  malt, 
and  intoxicating  liquors  in  that  dty;  that 
on  the  same  day  he  paid  to  the  tax  collector 
of  CofCee  county  $200  for  a  state  license  to 
sell  such  liquors  In  that  county  for  the  fiscal 
year  of  1901,  and  on  the  same  day  took  the 
oath,  filed  a  bond,  and  registered,  in  terms 
of  the  law,  as  a  retail  dealer  In  spirituous 
and  malt  liquors;  that  since  January  20, 
1001,  and  prior  to  the  finding  of  the  indict- 
ment against  the  plalntlft  in  error,  he,  while 
in  the  employment  of  Guthrie  as  cleric,  sold 
for  Guthrie  spirituous  and  intoxicating  liq- 
aors  in  the  city  of  Douglas;  that  neither 
Guthrie  nor  the  plaintiff  in  error  had  ever 
paid  to  the  county  of  Coffee  the  license  fee  of 
$10,000  fixed  for  the  sale  of  liquor  by  the 
local  high  license  laws  of  that  county.  The 
only  point  made  in  the  brief  of  counsel  for 
plaintiff  In  error  is  that  the  high  license 
local  law  for  Coffee  county  Is  unconstitu- 
tional, upon  the  ground  that  it  is  special  leg- 
islation in  a  case  for  which  provision  had 
been  made  by  the  existing  general  domestic 
wine  act  of  1S77,  and  that  as  the  local  law, 
for  this  reason,  was  void,  the  municipal  au- 
thorities of  Douglas,  who  are  empowered  by 
the  charter  of  the  city  to  issue  licenses  for 
the  sale  of  liquor  therein,  had  authority  to 
issue  the  license  tinder  which  Guthrie  was 
selling  liquor,  and  that  as  the  plaintiff  in 
error  sold  liquor  under  such  city  license,  as 
Guthrie's  clerk,  he  was  not  guilty  of  the  of- 
fense charged.  We  do  not  think  the  point 
well  taken.  It  is  a  uniform  rule  In  the  con- 
struction of  statutes  that  the  Judiciary  will 
not  declare  an  act  of  the  legislature  to  be 
unconstitutional  onless  the  conflict  between 
the  statute  and  the  constitution  be  manifest 
and  unmistakable.  It  Is  not  at  all  manifest 
and  unmistakable  that  the  local  acts  fixing 
a  high  license  for  the  sale  of  spirituous  and 
Intoxicating  liquors  in  Coffee  county  are  spe- 
cial legislation  in  a  case  for  which  provi- 
sion had  been  made  in  the  existing  general 
domestic  wine  act  of  1877.  This  general 
act  (Acts  1877,  p.  33)  made  it  lawful  for  the 
manufacturers  of  domestic  wines  made  in 
this  state  to  sell  them,  In  quantities  not  less 
than  one  quart,  anywhere  In  the  state,  with- 


out license;  and  when  the  subsequent  local 
laws  of  Coffee  county,  fixing  a  high  license 
for  the  sale  of  Bpirituous,  malt,  or  Intoxicat- 
ing liquors  in  that  county,  were  enacted 
(Acts  1878-79,  p.  388;  Acts  1880-81,  p.  594; 
Acts  1882-83,  p.  567),  it  must  have  been  the 
intention  of  the  legislature  that  under  such 
local  laws  the  license  fee  therein  provided 
for  should  be  paid  for  a  license  to  sell  such 
spirituous,  intoxicating,  and  malt  liquors  as 
could  not  be  lawfully  sold  without  a  license. 
As  under  the  goieral  law  no  license  could' 
be  required  for  the  manufacturers  of  domes- 
tic wines,  made  in  this  state,  to  sell  the 
same,  in  quantities  not  less  than  one  quart, 
anywhere  in  the  state,  the  high  license  local 
laws  of  Ooffee  coimty  had  no  reference  what- 
ever to  such  sales  of  domestic  wine.  It  Is 
apparent  from  what  we  have  said  that  the 
facts  of  this  case  do  not  bring  it  within  the 
scope  of  the  decision  in  Papworth  v.  State, 
103  Ga.  S6k  81  S.  B.  402,  and  other  subse- 
quent cases  on  the  same  line,  wherein  it  was- 
held  by  a  majority  of  this  court  that  the 
domestic  wine  act  of  1877  is  a  general  law, 
and,  domestic  wines  being  Intoxicating  liq- 
uors, a  subsequent  act  which  by  its  terms 
undertakes  to  prohibit  the  sale  and  furnishing 
of  all  Bpirituous,  malt,  and  Intoxicating  liq- 
uors within  the  limits  of  a  designated  county 
is  unconstitutional. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


HOLLIS  V.  LAMB. 
(Supreme   Oourt  of   Georgia.     Feb.   7,  IWZ.y 

DORMANT  JJJDGMENT— ENTRY  ON  EXECUTION 

—LEVT— DEFECTS. 

1.  Active  and  bona  fide  efforts  on  the  pait 
of  a  plaiiitiff  in  fi.  fa.  to  enforce  his  execntioo 
by  any  appropriate  legal  proceedings  are,  if 
duly  taken,  suffldent  to  prevent  the  dormancy 
of  the  judgment  on  which  it  issued;  and,  in- 
order  to  have  this  effect,  it  is  not  necessary 
that  any  entry  relating  to  audi  efforts,  other 
than  those  otherwise  required  or  authorized  to 
be  made  on  the  execution,  shall  be  entered 
either  on  the  execution  itself  or  the  execution 
docket  of  the  court  in  which  the  judgment  was 
rendered. 

2.  Kven  if  the  defect  in  the  levy  in  the  pres- 
ent case  was  not  amendable,  it  was  cured  by 
the  recital  in  the  claim  affidavit.  The  previour 
levy  on  personal  property  of  one  of  the  de- 
fendants was  properly  accounted  for  by  thv 
evidence. 

8.  The  court  erred  in  dismissing  the  levy. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Taylor  county; 
W.  B.  Butt,  Judge. 

Action  by  one  Hodgkins  against  the  city  of 
Macon  and  others.  Execution  was  subse- 
quently transferred  to  B.  A.  Hollls.  On  levy 
of  execution,  J.  C.  Lamb  interposed  a  claim. 
Judgment  for  claimant  Hollls  brings  error. 
Reversed. 

Bull  &  Lawrence,  R.  S.  Foy.  and  J.  H. 
Martin,  for  plaintiff  in  error.  O.  M.  Gol-- 
bert  and  A  P.  Parsons,  for  defendant  In  er^ 
ror. 
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LiITTLB,  J,     On  the  7th  day  of  Jane, 

1886,  9odgkin8,  cashier,  obtained  a  Judg- 
ment In  the  city  court  of  Macon  against  Bar- 
fleld,  Gllmore,  Beld,  and  Garrett  for  the  prin- 
cipal sum  of  ISOO,  besides  Interest,  coats, 
etc.  On  this  judgment  execution  was  issued 
on  the  13th  day  of  November,  1886,  which 
was  subsequently  transferred  to  HoUls.  Cer- 
tain entries  appear  on  the  execution,  as  fol- 
lows: A  levy  of  the  same,  December  4,  1886, 
by  the  sherifT  of  Taylor  county,  on  certain 
lands  in  that  county  as  the  property  of  Gar- 
rett; an  entry  of  sale  under  that  levy,  and 
a  credit  of  $8.10,  January  4,  1887.  The  ex- 
ecution also  bears  the  Indorsement  of  an  en- 
try on  the  general  execution  docket  of  Tay- 
lor connty,  June  15,  1883,  and  on  the  general 
execution  docket  of  Macon  county  on  June 
19,  1883.  Also  a  levy  on  a  certain  stock  of 
merchandise,  etc.,  in  Macon  county,  as  the 
prtqperty   of   GUmore,   dated   February   17, 

1887.  The  execution  was,  on  the  9th  day  of 
May,  1898,  levied  by  the  shertfT  of  Taylor 
county  on  certain  other  lands  in  that  coun- 
ty as  the  property  of  Garrett;  and  to  this 
last  levy  J.  O.  Lamb  interposed  a  claim. 
On  the  call  of  the  case,  and  before  issue 
was  joined,  the  claimant  made  a  motion  to 
dismiss  the  levy  on  three  grounds:  First, 
that  the  Judgment  on  which  the  execution 
was  Issued  was  dormant,  because  more  than 
seven  years  had  elapsed  between  the  last 
entry  thereon  and  the  levy  to  which  the 
claim  was  interposed;  second,  because  there 
appeared  on  the  execution  an  entry  of  a 
levy  on  personal  property,  made  In  Macon 
county,  and  It  did  not  appear  what  disposi- 
tion had  been  made  of  the  same;  and,  third, 
because  the  entry  of  levy  to  which  the  claim 
was  Interposed  failed  to  show  in  what  coun- 
ty the  lands  levied  upon  were  located.  In 
resistance  to  that-  motion  the  plaintiff  in 
fl.  fa.  Introduced  in  evidence  a  certified  copy 
of  a  record  from  the  superior  court  of  Ma- 
con county,  by  which  it  appeared  that  Shef- 
field &  Ck>.  filed  a  petition  against  the  sheriff 
of  Macon  coimty,  asking  for  a  rale  requir- 
ing him  to  pay  over  to  the  plaintiffs  cer- 
tain moneys  which  he  had  in  his  hands,  and 
which  arose  from  the  sale  of  lands  in  Ma- 
con county  as  the  property  of  Reld,  one  of 
the  defendants  in  fl.  fa.  This  petition  was 
filed  on  November  13,  1883.  A  rule  nisi 
was  granted,  and  the  sheriff  answered  the 
same  on  November  21,  1893,  admitting  the 
sale  of  the  property  of  Reid  and  the  collec- 
tion of  the  purchase  price,  and  setting  out 
the  fact  that  he  had  In  his  hands  other  fi. 
fas.  claiming  the  money  (among  them  being 
the  one  that  was  levied  in  the  present  case), 
and  asking  for  the  direction  of  the  court  as 
to  the  disposition  of  the  fund;  and  a  judg- 
ment of  the  court  was  had  directing  him  to 
pay  over  the  fund  to  Marshall,  the  plaintiff 
In  another  fi.  fa.  in  the  sheriff's  hands. 
Plaintiff  In  execution  also  Introduced  In  evi- 
dence certified  copies  of  the  record  from  Ma- 
con superior  coturt,  showing  that  Everett, 


Ridley,  Ragan  Company  had  filed  a  claim  to 
a  certain  stock  of  merchandise,  etc.,  in  the 
town  of  Oglethwpe,  Macon  county,  Ga.,  up- 
on which  the  execution  in  the  present  case 
had  been  levied  on  Felnruary  17,  188T.  as 
above  set  out;  and  also  a  judgm«it  of  the 
court  dismissing  that  levy,  dated  November 
8,  1887.  The  plaintiff  also  moved  to  allow 
the  sheriff  to  amoid  his  entry  of  levy  in 
the  present  case  by  an  entry  that  the  land 
levied  on  was  In  Taylor  connty.  This  mo- 
tion the  trial  judge  refused  to  allow,  and  then 
sustained  plalntifTs  motion  to  dismiss  the 
levy  on  all  the  grounds  taken,  and  Judgment 
was  had  accordingly.  The  plaintiff  in  fl.  fa. 
excepted  to  the  refusal  to  allow  the  sheriff 
to  amend  his  levy,  and  to  the  order  of  the 
judge  dtomtoslng  the  same. 

It  la  entirely  immaterial,  under  the  facta 
of  the  present  case,  whethw  the  levy  show- 
ed that  the  lands  levied  on  were  or  were  not 
in  Taylor  county.  The  entry  of  levy  was 
made  by  "M.  L.  Riley,  sheriff,"  and  describ- 
ed the  lands  as  being  in  the  "Twelfth  dis- 
trict of  said  connty."  The  claim  affidavit 
made  by  Lamb,  and  which  was  a  part  of 
the  record  of  tiie  case,  shows  on  Its  face 
that  it  was  made  in  Taylor  county,  Ga.  It 
recites  that  Riley,  sheriff  of  said  county,  had 
levied  on  these  lands,  which  were  In  the 
Twelfth  district  <rf  said  county.  Therefore 
this  defect  In  the  levy  was  cured  by  the  re- 
cital in  the  claim  which  was  filed,  and  ren- 
dered certain  the  locus  of  the  land,  and  the 
county  of  which  Rlley  was  sheriff,  even  if 
the  levy  was  not  i)roperly  amendable. 
There  was  no  merit  In  the  ground  of  the  mo- 
tion to  dismiss  because  there  was  a  levy  on 
personal  property  of  one  of  the  defendants 
unaccounted  for.  The  record  Introdnced 
showed  cleariy  that  this  property  so  levied 
on  was  claimed  by  a  third  party,  and  that 
an  adjudication  was  had  that  the  property 
was  not  subject  to  the  fi.  fa.  In  the  present 
case.  This  brings  na  to  the  only  material 
question  In  this  case,  and  that  Is  whether, 
under  the  circumstances  shown  by  the  en- 
tries on  the  execution,  and  the  reoxda  from 
Macon  superior  court,  the  Judgment  was 
dormant  It  does  not  affirmatively  appear 
that  any  of  the  varions  entries  of  levy  on  the 
execution  were  in  fact  copied  upon  the  ex- 
ecution docket  of  the  city  court  of  Macon, 
in  which  the  judgment  upon  which  this  ex- 
ecution was  issued  was  obtained.  It  is 
made  the  duty  of  the  clerk  of  that  court  to 
enter  the  execution  upon  the  execution 
docket  of  that  court,  and  it  appears  from  an 
inspection  of  the  execution  that  in  the  items 
of  cost  the  clerk  has  entered  and  charged  the 
sum  allowed  by  law  for  entering  the  execu- 
tion on  that  docket  So  we  can  legally  as- 
sume that  he  has  compiled  with  his  ofllclal 
duty,  and  that  the  execution,  when  Issued, 
was  entered  on  the  execution  docket  of  the 
city  court  of  Macon.  It  is,  however,  insist- 
ed that  nnder  the  Civil  Code  (section  3761) 
two  requirements  must  be  met  within  each 
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period  of  seven  yean  to  prevent  the  Jadg- 
noent  upon  which  the  execution  Issued  from 
becoming  dormant:  First,  there  must  be  a 
legal  and  proper  entry  upon  the  fl.  fa.  by  an 
officer  authorized  to  ezecnte  and  return  the 
same;  and,  second,  the  recording  of  such  en- 
try upon  the  execution  docket  of  the  court 
from  which  the  execution  Issued.  If  this  Is 
a  correct  Interpretation  of  the  statute,  then 
It  Is  apparent  that  the  execution  now  under 
consideration  is  dormant,  and  the  levy  should 
have  been  dismissed  for  that  reason,  for 
more  than  11  years  had  elapsed  from  the 
date  of  the  Issuance  of  the  execution  until 
the  date  of  the  levy  under  which  the  claim 
was  filed.  While  there  was  an  entry  In  1887, 
and  one  In  1897,  It  does  not  appear  that  ei- 
ther of  these  entries  was  transferred  to  the 
execution  docket  of  the  court  from  which  the 
execution  issued.  The  section  referred  to  de- 
clares In  part  that  no  judgment  shall  be  en- 
forced "whoi  execution  has  been  Issued  and 
seven  years  have  expired  from  the  time  of 
the  record,  upon  the  execution  docket  of  the 
court  from  which  the  aame  Issued,  of  the 
last  entry  upon  the  execution  made  by  an 
officer  authorized  to  execute  and  return  the 
same";  and,  If  this  declaration  must  be  lit- 
erally enforced,  the  contention  is  right  In 
order,  however,  to  arrive  at  Its  proper  In- 
terpretation, we  find  It  necessary  to  review 
previous  statutes  on  the  subject  of  the  dor- 
mancy of  judgments,  and  ascertain  the  rul- 
ings which  have  heretofore  been  made  by 
this  court  In  construing  these  statutes.  By 
an  act  of  the  general  assembly  approved  De- 
cember 22,  1823  (Cobb's  Dig.  p.  498).  it  was 
declared  that:  "All  judgments  that  have  been 
obtained  since  the  said  9th  day  of  December, 
1822,  and  all  judgments  that  may  be  here- 
after rendered  in  any  of  the  courts  of  this 
state,  on  which  no  execution  shall  be  sued 
out,  or  on  which  executions,  If  sued  out,  no  re- 
turn shall  be  made  by  the  proper  officer  for 
executing  and  returning  the  same  within 
seven  years  from  the  date  of  the  judgment, 
shall  be  void  and  of  no  effect"  While  this 
act  of  1823  does  not  require  entries  made  by 
the  levying  officer  to  be  entered  upon  the 
execution  docket.  It  does  require  them  to  be 
made  on  the  execution  within  each  period 
of  seven  years.  In  order  to  prevent  the  dor- 
mancy of  the  judgment;  and  this  court  in 
the  case  of  Booth  v.  Williams,  2  Ga.  252, 
ruled  that  a  return  must  be  made  by  the 
proper  officer  on  such  execution  every  seven 
years,  or  It  will  be  presumed  to  have  been 
satisfied,  and  fraudulently  kept  open.  But 
In  the  case  of  Wiley  v.  Kelsey,  8  Ga.  274, 
It  was  ruled  that:  "If  an  execution  is  not 
barred,  under  the  dormant  judgment  act,  at 
the  time  It  comes  into  court  to  claim  mon- 
ey, the  statute  cannot  subsequently  attach 
pending  the  litigation  respecting  the  dis- 
tribution of  the  fund."  This  was  the  In- 
terpretation of  an  act  which  declared  that 
the  execution  would  be  void  and  of  no  effect 
unless  a  return  was  made  on  It  by  a  proper 
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officer  within  seven  years  from  the  date  of 
the  judgment.  The  section  of  the  Code  we 
are  considering  contains  practically  the 
same  provision,  and  it  seems  that  It  should 
have  a  similar  construction.  In  Ector  v. 
Ector,  26  Ga.  274,  Judge  Lumpkin,  in  de- 
livering the  opinion  of  the  court,  gave  the 
reason  for  this  ruling  In  the  following 
words:  "Tbls  court,  when  the  dormant- 
judgment  act  first  came  before  It  for  c<m- 
structlon,  following  the  lead  of  the  judges  In 
convention,  departed  from  the  letter  of  the 
statute,  and  Interpreted  It  by  Its  reason  and 
spirit"  In  enacting  a  general  limitation 
law  the  general  assembly,  by  an  act  ap- 
proved March  6,  1856,  practically  re-enacted 
the  act  of  1823.  It  declared,  on  page  234 
(Acts  1855-56),  that  no  judgment  thereafter 
obtained  In  the  courts  of  this  state  should 
be  enforced  after  the  expiration  of  seven 
years  from  the  time  of  Its  rendition  when 
no  execution  had  been  issued  upon  It  and, 
when  execution  had  been  issued,  after  the 
expiration  of  aevesi  years  from  the  time  of 
the  last  entry  upon  the  execution  by  an  offi- 
cer authorized  to  execute  and  return  the 
same.  And  so  the  law  stood  until  the  adop- 
tion of  the  act  of  IfW,  to  which  reference 
will  hereafter  be  made.  The  act  of  1855 
was  Incorporated  In  all  the  Codes  prior  to 
1895,  and  will  be  found  in  section  2914  of 
the  Code  of  1882.  As  to  this  act.  In  the 
case  of  Nelson  v.  GIU,  56  Ga.  536,  Judge 
Jackson,  in  delivering  the  opinion  of  this 
court,  said:  "If  we  should  confine  ourselves 
to  the  words  of  the  statutes,  we  should  bold 
it  dormant;  but  this  court  In  2  Kelly,  and  3 
Kelly,  and  many  following  cases,  departed 
from  the  words,  and  have  given  the  dor- 
mant acts  an  equitable  construction."  In 
the  case  of  Gholston  v.  O'Kelley,  81  Ga.  19, 
7  S.  E.  107,  It  was  also  ruled  that:  "It  has 
always  been  held  that  section  2914  of  the 
Code  of  1882  should  receive  an  equitable 
construction;  and  It  has  also  been  held  that 
any  public  act  of  the  plaintiff,  going  to  show 
that  the  execution  was  still  in  life,  would  be 
sufficient  to  prevent  its  becoming  dormant." 
Our  present  chief  justice,  in  delivering  the 
opinion  of  this  court  In  that  case,  said:  "As 
far  as  we  can  find,  every  time  this  section 
bas  been  before  the  courts,  when  it  was 
necessary  to  rule  upon  It,  they  have  Invaria- 
bly held  that  It  must  receive  an  equitable 
construction.  It  has  been  held  that  the  act 
was  passed  for  the  benefit  of  innocent  pur- 
chasers and  bona  fide  creditors;  and  It  has 
also  been  held  that  any  public  act  of  the 
plaintiff,  going  to  show  that  the  execution 
was  still  In  life,  would  be  sufficient  to  pre- 
vent its  becoming  dormant,"— and  cited  a 
large  number  of  cases  ruled  by  this  court  In 
support  of  the  preposition  enunciated. 

This  brings  us  to  a  consideration  of  the 
act  of  1885  (Acts  1884-85,  p.  06),  on  which 
section  3761  of  our  Civil  Code  is  based. 
That  act  made  practically  but  one  change  In 
the  law  as  it  then  stood  in  relation  to  the 
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dormancy  of  Jadgments,  and  that  was  that 
the  entries  made  on  an  execution  by  the  offi- 
cer which  were  sufficient  to  prevent  its  dor- 
mancy should  be  entered  upon  the  execution 
docliet  of  the  court  from  which  it  Issued; 
and  it  is  now  declared  In  that  section  of  the 
Code  that  when  seven  years  have  elapsed 
from  the  time  of  the  record  upon  the  execu- 
tion docltet  of  the  last  entry  upon  the  ex- 
ecution, made  by  an  officer  authorized  to 
execute  and  return  the  same,  the  Judgment 
shall  be  dormant  If  the  provisions  of  the 
previous  law,  which  required  proper  entries 
to  be  made  upon  the  execution  every  seven 
years  in  order  to  prevent  dormancy,  did  not, 
under  the  construction  of  that  statute  by  our 
court,  render  such  Judgment  dormant  in  the 
absence  of  such  entries  when  the  plaintiff  In 
fi.  fa.  was  making  attempts  to  enforce  his 
execution  within  the  limitation.  It  would  be 
Inconsistent  to  now  rule  that  the  mere  ad- 
ditl.n  of  a  requirement  that  such  entries 
should  be  placed  upon  the  execution  docket 
has  abrogated  the  rule  of  equitable  construc- 
tion which  has  invariably  been  given  to  stat- 
utes In  relatl<m  to  the  dormancy  of  Judg- 
ments. In  harmony  with  the  spirit  of  the 
rulings  heretofore  made,  and  under  the  un- 
broken precedent  giving  to  these  statutes  an 
equitable  construction.  It  must  be  again 
ruled  that  the  dormancy  of  a  Judgment  is 
prevented  either  by  proper  entries  every 
seven  years,  duly  recorded  on  the  execution 
docket,  or  by  a  bona  fide  public  effort  on 
the  part  of  the  plaintiff  in  fl.  fa.  to  enforce 
his  execution  in  the  courts  of  the  country 
at  such  times  and  periods  that  seven  years 
will  not  elapse  between  such  attempts  oc  be- 
tween such  an  attempt  and  a  proper  entry; 
and  that  a  true  construction  of  section  3761 
of  the  Code  Is  that  either  proper  entries  on 
the  executlcm,  duly  entered  on  the  execution 
docket,  or  bona  flde  attempts  to  enforce  the 
same  against  the  property  of  the  defendant 
withhi  the  stated  period,  will  be  sufficient  to 
prevent  dormancy.  So  construed,  it  must  be 
ruled  that  the  execution  in  the  present  case 
was  not  dormant,  and  that  the  court  erred 
In  dismissing  the  levy. 

Judgment  reversed.    All  the  Justices  con- 
cuRlng. 


MAYOR,  ETC.,  OP  BRUNSWICK  v.  HAR- 
VEY et  al. 

(Supreme  Court  of  Georgia.     Feb.   6,   1902.) 

CITY     TREASURKR— BOND— LIABILITT— ACTION 
—AMENDMENT— CONaTRUCTION. 

1.  Where  a  fidelity  and  guaranty  company 
enters  into  a  bond  with  the  authorities  of  a 
municipal  corporation  to  guaranty  the  city 
against  the  fraud  and  dishonesty  of  the  city 
treasurer,  the  obligation  thus  given  is  not  a 
statutory,  but  a  voluntary,  bond.  To  it,  for 
this  reason,  it  for  no  other,  section  263  of  the 
Political  Code  is  not  applicable. 

2.  Where  in  such  bond  the  treasurer  Join* 
merely  to  euter  into  an  obligation  to  save  the 
company  harmless,  and  makes  no  promise  or 


covenant  to  the   city,   the  company  and   the 
treasurer  are  not  jointly  liable  on  such  bond. 

3.  Whore  a  suit  is  brought  upon  such  bond, 
and  the  allegatioiK  of  the  petition  clearly  show 
that  the  action  is  predicated  upon  the  original 
bond  only,  au  amendment  seeking  to  recover 
upon  two  other  bonds,  given  subsequently  for  a 
like  amount  and  purpose,  and  adopting  by  ref- 
erence the  terms  of  the  original  bond,  was 
not  allowable,  although  the  petition  alleged 
that  the  bond  sued  on  nad  been  renewed  from 
time  to  time.  The  renewals  being  separate 
and  distiuct  contracts,  the  amendment  sought 
to  add  a  new  and  distinct  cause  of  action. 

4.  Where  in  such  bond  it  was  stipulated  that 
the  liability  of  the  company  should  be  limited 
to  such  losses  as  should  occur  during  the  con- 
tinuance of  the  bond  or  any  renewal  thereof, 
and  lie  "discovered  during  said  continuance,  or 
within  six  months  thereafter,  or  within  six 
months  from  the  death  or  dismissal  or  retire- 
ment" of  the  treasurer  from  the  service  of  the 
dty,  and  that,  upon  the  issuance  by  the  com- 
pany of  any  subsequent  bond  guarantying  the 
fidelity  of  the  treasurer,  the  liability  under  the 
original  bond  should  cease  and  determine,  a» 
that  no  two  bonds  should  be  operative  at  the 
same  time,  the  company  is  uot  liable  under 
the  original  bond  for  any  loss  not  discorerod 
until  more  than  six  months  after  the  expira- 
tion of  such  l)ond,  although  such  loss  waa  dis- 
covered within  six  months  from  the  dismissal 
of  the  employe,  and  during  the  continuance  of 
one  of  the  subsequent  bonds. 

(Syllabus  by  the  Court) 

Errw  from  city  court  of  Brunswick;  J. 
Bishop,  Jr.,  Judge. 

Action  by  the  mayor  and  council  of  Bruns- 
wick against  H.  H.  Harvey  and  the  United 
States  Fidelity  &  Guaranty  Company.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

F.  B.  Twitty  and  W.  B.  Kay,  for  plaintiff* 
In  error.  Crovatt  &  Whitfield,  Atkinson  & 
Dunwoody,  A.  L.  Franklin,  and  W.  O.  Brant' 
ley,  for  defendants  in  error. 

SIMMONS,  C.  J.  The  mayor  and  council 
of  the  city  of  Brunswick  brought  suit 
against  Harvey  and  the  United  States  Fidel- 
ity &  Guaranty  Company.  From  the  allega- 
tions of  the  petition  the  following  facts  ap 
pear:  In  January,  1898,  Harvey  was  elected 
city  treasurer  by  the  mayor  and  aldermen  ot 
Brunswick.  The  charter  of  that  city  re- 
quired that  the  treasurer  give  bond,,  wltb 
security,  for  the  faithful  performance  of  his 
duties.  On  January  24, 1898,  a  bond  was  ac- 
cepted by  the  mayor  and  council  from  the 
fidelity  and  guaranty  company.  This  bond 
was  in  the  sum  of  $15,000,  and  guarantied 
the  city  against  the  fraud  and  dishonesty  of 
Harvey  as  treasturer.  The  bond  was  signed 
by  Harvey  and  by  the  president  and  the 
secretary  of  the  company,  and  sealed  with 
the  seal  of  the  company.  It  contained  no 
promise  or  covenant  by  Harvey  to  the  mu- 
nicipality. The  only  promise  or  covenant  on 
his  part  was  that  he  would  save  the  com- 
pany harmless  from  loss  on  the  bond.  The 
bond  contained  many  stipulations  and  condi- 
tions limiting  the  liability  of  the  company. 
Some  of  these  will  be  mentioned  In  the  opin- 
ion below.  The  bond  waa  to  be  of  force 
from  February  1,  1886,  to  February  1.  1889. 
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In  August,  1900,  the  city  authorities  discov- 
ered that  Harvey  was  a  defaulter.  On  Sep- 
tember 15th  thereafter.  In  compliance  with 
one  of  the  conditions  of  the  bond,  notice 
of  the  defalcation  was  given  the  company. 
The  company  sent  an  agent  to  the  city  of 
Brunswick,  who  made  an  investigation  of 
Harvey's  accounts.  The  company  thereup- 
on refused  to  pay  anything  on  the  l)ond. 
Suit  was  brought  by  the  city  against  Har- 
vey and  the  company  for  $15,000,— the 
amount  of  the  bond.  To  this  action  Harvey 
and  the  company  severally  demurred.  The 
only  ground  of  Harvey's  demurrer  necessary 
to  mention  here  urged  that  there  was  a  mis- 
Joinder  of  parties,  and  that  the  petition  did 
not  set  forth  a  cause  of  action;  be  claim- 
ing that  the  city  bad  no  right  to  recover 
against  him  on  the  bond,  because  in  it  he 
had  made  no  promise  or  covenant  whatever 
to  the  dty  authorities.  Harvey  also  filed  a 
plea  In  abatement,  which,  under  the  view 
we  take  of  the  case,  It  is  unnecessary  to  set 
out  here.  The  company  demurred  on  several 
grounds.  One  of  these  was  that  there  was 
no  cause  of  action  set  out  against  it,  because 
It  appeared  from  the  petition  and  the  bond 
attached  thereto  that  the  liability  of  the 
company  on  the  bond  had  ceased  and  deter- 
mined on  account  of  the  failure  of  the  city 
authorities  to  discover  the  defalcation  of 
Harvey  and  to  give  notice  thereof  within 
six  months  after  the  expiration  of  the  bond. 
The  plaintiff  offered  several  amendments  to 
the  petition,  most  of  them  being  of  a  formal 
nature  to  meet  special  demurrers.  The  prin- 
cipal amendment  was  to  the  effect  that  the 
company  had  twice  renewed  the  original 
bond,  and  was  liable  on  these  renewals  for 
fl5,000  each,  In  addition  to  an  amount  claim- 
ed on  the  original  bond.  This  amendment 
alle£:ed  that  Harvey  had  defaulted  for  an 
amount  much  larger  than  that  set  out  in  the 
original  petition.  It  was  claimed  that  this 
amendment  was  allowable,  for  the  reason 
that  the  original  petition  bad  alleged  that 
the  company  had  given  the  bond  then  sued 
on,  and  such  bond  bad  been  continued  from 
time  to  time,  and  renewed  from  year  to  year. 
This  amendment  was  objected  to  by  the 
company  on  the  ground  that  it  sought  to 
introduce  a  new  and  distinct  cause  of  ac- 
tion. The  demurrers  of  Harvey  and  the 
company  were  sustained  by  the  trial  Judge, 
who  refused  to  allow  the  amendment  and 
dismissed  the  petition.  The  plaintiffs  sued 
oat  a  bill  of  exceptions,  and  brought  the 
case  here,  assigning  error  on  each  of  the 
rulings  of  the  trial  Judge. 

1.  It  was  claimed  here  in  the  argument  of 
the  learned  counsel  for  the  plaintiff  in  er- 
ror that  although  the  bond  given  by  the  de- 
fendants was  defective,  and  did  not  con- 
tain the  provisions  required  by  the  statute, 
still,  under  the  Political  Code  (section  256), 
it  was  a  statutory  bond,  and  under  the  Polit- 
ical Code  (section  263)  the  court  would  "read 
Into  it"  all  the  conditions  prescril>ed  for  stat- 


utory bonds.  We  have  carefully  examined 
the  bond  and  the  authorities  relied  upon  by 
counsel,  and,  after  such  examination,  we 
cannot  concur  with  coonsel  in  this  conten- 
tion. The  charter  of  Brunswick  (Acts  1889, 
p.  1041,  I  39)  requires  that  the  treasurer 
of  the  dty  give  bond  and  secuirlty  for  the 
faithful  performance  of  his  duties.  In  or- 
der to  comply  with  this  requirement,  the  of- 
ficer himself  should  be  one  of  tbe  obligors 
In  the  bond.  Instead  of  giving  the  bond  re- 
quired by  the  charter,  Harvey  gave  one  sign- 
ed by  tbe  fidelity  and  guaranty  company, 
which  was  in  tbe  nature  of  a  policy  of  fidel- 
ity Insurance,  insuring  the  city  against  his 
fraud  and  dishonesty.  While  his  name  was 
signed  to  this  bond,  he,  as  before  recited, 
made  no  promise  or  covenant  to  the  city, 
but  merely  undertook  to  save  the  company 
harmless.  A  careful  examination  of  the 
bond  will  show  that  It  is  not  in  the  nature 
of  a  statutory  bond  at  all,  but  Is  In  Its  na- 
ture a  policy  of  fidelity  Insurance.  The 
company  agreed  with  the  city  to  pay  any 
loss  the  latter  might  sustain  by  reason  of 
Harvey's  fraud  or  dishonesty,  and  the  obliga- 
tion is  hedged  about  with  many  condition? 
and  limitations.  Not  being  a  statutory  bond, 
this  obligation  must  be  dealt  with  as  a  com- 
mon-law bond.  Being  a  bond  of  this  nature, 
it  makes  the  company  liable  under  its  provi- 
sions only;  and  the  above-cited  section  of  the 
Code  cannot  possibly  be  applied  to  such  a 
bond,  even  if  it  can  ever  be  applied  to  the 
bonds  of  officers  of  municipal  corporations. 
See,  in  this  connection,  Alexander  v.  Ison, 
107  Ga.  745,  33  S.  E.  G57.  There  is  nothing 
in  the  act  of  1896  (Acts  1896,  p.  58;  Van 
Eppe'  Code  Supp.  §  6620  et  seq.)  to  require 
that  this  bond  should  be  treated  as  a  statu- 
tory one. 

2.  Tbe  above  being  tme  of  the  bond  and 
the  obligations  therein.  It  follows  that  there 
was  no  cause  of  action  set  out  against  Har- 
vey, and  that  uniting  him  with  the  com- 
pany In  a  suit  upon  the  bond  was  a  misjoin- 
der of  parties.  Guarantee  Co.  of  North 
America  y.  Mechanics'  Savings  Bank  A  Trust 
Co.,  26  0.  C.  A.  146,  80  Fed.  766. 

3.  The  Intention  of  the  pleader  when  he 
drew  the  original  petlticm  was  manifestly  to 
sue  upon  the  original  bond  alone.  A  careful 
reading  of  tbe  petition  will  demonstrate  this. 
While  the  petition  alleged  that  the  defalca- 
tion amounted  to  more  than  $21,000,  the 
prayer  for  Judgment  against  the  defendants 
was  for  but  $15,000  (the  amount  of  the  orig- 
inal bond),  and  the  petition  refers  to  the  lia- 
bility of  the  company  as  $15,000.  It  did  aver 
that  the  company  had  "renewed  the  said 
bond  from  year  to  year,  and  continued  the 
same  in  force,  without  intermission,  •  •  • 
to  and  through  the  year  ending  February  1, 
1901";  but  the  context  shows  tbat  the  plead- 
er regarded  the  renewals  as  merely  continu- 
ations or  extensions  of  the  bond  first  given, 
and  not  as  new  and  separate  contracts  or  ob- 
ligations.   New  counsel  put  in  control  of  the 
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case  seem  to  have  differed  with  counsel  wbo 
filed  the  petition.  They  offered  the  amend- 
ment -whereby  It  was  sought  to  Include  the 
renewals  as  separate  and  independent  con- 
tracts, and  to  recover  $15,000  upon  each  of 
the  renewals,  as  well  as  the  mm  of  $13,000 
on  the  original  bond;  the  loss  being  stated 
at  more  than  $54,000.  This  amendment  was 
offered  as  amplifying  the  allegation  that  the 
bond  had  been  continued  from  time  to  time, 
and  renewed  from  year  to  year.  We  think 
we  have  shown  that  the  intention  of  the 
pleader  was  to  sue  on  the  first  bond  only, 
treating  the  renewals  as  simply  extensions 
of  that  bond.  We  think,  therefore,  that  the 
amendment  was  properly  disallowed.  If  the 
original  suit  bad  been  for  $45,000,  and  by 
mistake  or  accident  the  renewals  had  not 
been  q;>ecificaUy  declared  on,  but  only  men- 
tioned in  this  general  way,  perhaps  the  orig- 
inal petition  could  have  been  amended  by 
setting  out  the  renewals  and  declaring  on 
them.  Inasmuch,  however,  as  the  only  sum 
sued  for  was  $15,000,  and  the  petition  shows 
that  the  suit  was  based  upon  the  original 
bond  only,  the  allowance  of  the  amendment 
offered  would  have  been  to  add  new  and  dis- 
tinct causes  of  action,  which  is  contrary  to 
the  laws  of  pleading  and  practice  in  this 
state  and  to  the  Civil  Code-  (section  5009). 
The  original  bond  was  terminated  by  the 
subsequent  renewals,  and  the  latter  were  In 
fact  new  and  distinct  contracts,  which  adopt- 
ed by  reference  all  the  terms  and  conditions 
of  the  first  That  such  renewals  of  bonds 
or  contracts  of  this  nature  are  new  and  dis- 
tinct contracts,  there  can  be  no  question. 
All  the  authorities  which  we  bare  examined 
upon  this  subject  so  treat  them.  See  De 
Jemette  v.  Casualty  Co.,  33  S.  W.  828,  which 
Is  a  decision  made  by  the  court  of  appeals 
of  Kentucky  in  a  case  very  similar  to  the 
present  one.  Certainly  this  is  true  of  ordi- 
nary policies  of  insurance.  1  May,  Ins.  (4th 
Ed.)  {  70:  Ostr.  Ins.  (2d  Ed.)  344;  2  Richards, 
Ins.  (2d  Ed.)  {  150;  4  Joyce,  Ins.  3485.  The 
renewals,  being  separate  and  distinct  con- 
tracts, and  not  declared  on  in  the  original 
petition,  which  contained  no  hint  or  intima- 
tion that  they  were  intended  to  be  declared 
on,  could  not  be  added  by  way  of  amend- 
ment There  was  therefore  no  error  In  sus- 
taining the  objections  to  the  amendment. 

4.  Having  shown  that  the  renewals  could 
not  be  added  by  way  of  amendment,  the  next 
question  which  arises  Is  as  to  whether  the 
company  Is  liable  upon  the  original  bond. 
That  bond  contained  numerous  conditions 
and  limitations.  It  limited  the  term  for 
which  it  should  continue  to  the  year  inter- 
vening between  February  1,  1808,  and  Feb- 
ruary 1,  1809.  It  expressly  limited  the  lia- 
bility of  the  company  to  such  losses  as  should 
occur  "during  the  continuance  of  this  bond, 
or  any  renewal  thereof,  and  discovered  dur- 
ing said  continuance,  or  within  six  months 
thereafter,  or  within  six  months  from  the 
death  or  dismissal  or  retirement  of  the  em- 


ploy6  from  the  service  of  the  said  employer." 
It  further  provided  that  any  claim  should 
be  sent  to  the  iH'eBldent  of  the  company  "Im- 
mediately after  the  discovery  of  any  loss  for 
which  the  company  Is  responsible  hereunder, 
and  within  six  months  after  the  expiration 
or  cancellation  of  this  bond  as  aforesaid." 
and  that  "the  company,  upon  the  execution 
of  this  bond,  shall  not  hereafter  be  respon- 
sible to  the  employer  under  any  bond  pre- 
viously issued  to  the  employer  on  behalf  of 
said  employ^,  and,  upon  the  issuance  of  any 
bond  subsequent  hereto  upon  said  employs 
in  favor  of  said  emidoyer,  all  responsibility 
hereunder  shall  cease  and  determine;  it  be- 
ing mutually  understood  that  It  Is  the  in- 
tention of  this  provision  that  but  one  (the 
last)  bond  shall  be  in  force  at  any  one  time 
unless  otherwise  stipulated  between  the  em- 
ployer and  the  company."  Under  these  con- 
ditions and  limitations,  it  Is  clear  that  the 
city  authorities  cannot  recover  under  the 
original  bond.  It  expired  by  its  own  limita- 
tion at  noon  on  February  1,  1809.  Accord- 
ing to  the  allegations  of  the  petition,  the  de- 
falcation or  fraud  of  the  city  treasurer  was 
not  discovered  until  some  time  in  August, 
1900.  Under  our  construction  of  the  condi- 
tions of  the  bond,  the  city  authorities  had  the 
whole  of  the  year  from  February  1,  1898. 
to  February  1,  1899,  within  which  to  discover 
any  loss  for  which  the  company  might  be  lia- 
ble; and  they  were  also  by  the  contract  giv- 
en the  next  ensuing  six  months  to  discover 
any  loss  which  bad  occurred  during  that 
year,  and  to  Inform  the  company  of  the  dis- 
covery. The  loss,  as  matter  of  fact,  was  not 
discovered  until  August  21,  1900,  attex  much 
more  than  six  months  had  elapsed  from  the 
expiration  of  the  original  bond.  For  this 
reason  the  company  is  not  liable  to  the  city 
on  that  bond.  It  was  said  that  such  a  rul- 
ing would  entail  a  great  hardship  on  the 
city,  that  it  paid  all  the  premiums  required 
by  the  company,  that  the  city  treasurer  had 
defaulted  for  a  large  amount,  and  that  It 
would  be  a  great  hardship  if  no  recovery 
could  be  had  upon  the  bond  which  he  had 
given.  This  may  be  true;  but  still.  If  cities 
or  towns  take  bonds  such  as  this,  as  they  are 
allowed  to  do  under  the  act  of  1896  (Van 
Epp's  Code  Supp.  §  C020  et  seq.),  with  so 
many  stipulations  and  conditions  in  behalf 
of  the  company,  they  must  keep  close  watch 
over  their  officers  and  their  accounts,  so  as 
to  be  able  to  comply  with  the  conditions  of 
the  security  which  they  have  accepted.  The 
municipal  authorities  doubtless  read  these 
conditions,  stipulations,  and  limitations. 
They  accepted  the  bond  containing  them, 
and  the  company  gave  ample  time  for  the 
discovery  of  the  fraud  or  dishonesty  of  the 
treasurer,— 12  months  from  the  execution  of 
the  bond  to  its  expiration,  and  6  months 
thereafter.  If  a  city  accepts  such  a  t)ond. 
it  is  as  much  bound  by  the  contract  as  is  the 
company;  and,  if  it  falls  to  comply  with  the 
terms  of  the  contract,  It  cannot  recover,  how- 
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ever  great  the  loss  It  may  sostain.  It  Is  the 
dnty  of  courts  to  construe  contracts  as  they 
arc  made,  however  hardly  the  construction 
may  bear  upon  one  of  the  parties.  For  con- 
struction of  conditions  similar  to  those  above 
dealt  with,  see  Guarantee  Oo.  of  North  Amer- 
ica V.  Mechanics'  Savings  Bank  &  Trust  Co., 
26  C.  C.  A.  146,  80  Fed.  766;  Lombard  Inv.. 
Co.  V.  American  Surety  Co.  (C.  C.)  65  Fed. 
476;  Surety  Co.  v.  Pauly,  170  U.  S.  134,  148, 
18  Sup.  Ct.  552,  42  L.  Ed.  977;  De  Jemette 
▼.  Casualty  Co.  (Ky.)  33  S.  W.  828. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


SMITH  V.  PEACOCK. 
(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

OIPT-RECOVBRT— ACCEPTANCB-KXPRB8S 
TRUST— HARMLBSS  ERROR. 

1.  Where  the  owner  of  money  deposited  it 
with  another,  and  directed  him  to  deliver  the 
same  to  a  third  person  as  a  gift  from  such  own- 
er, he  could  at  any  time  before  actual  delivery 
to  the  Intended  donee,  and  acceptance  of  the 
gift  by  him,  recover  the  money  from  him  with 
whom  it  had  been  so  deposited  for  the  purpose 

2.  Where  such  an  owner  placed  a  sum  of 
money  in  the  hands  of  another,  with  iustnic- 
tions  to  give  desiguated  amounts  thereof,  re- 
opectively,  to  a  named  son  and  daughter  of 
the  owner,  and  to  invest  "a  part"  of  the  bal- 
ance of  this  money"  in  lands,  and  have  the  ti- 
tles thereto  made  to  minor  children  of  the  per- 
soii  receiving  the  money,  held,  that  as  to  any 
portion  of  such  balance  not  actually  so  invest- 
ed there  was  no  complete  gift  to  the  minors, 
accepted  by  their  parent  for  them,  and  that 
the  owner  had  the  right  to  recover  that  unin- 
vested portion. 

3.  An  express  trust,  in  this  state,  must  be 
created  or  declared  in  writing. 

4.  Applying  the  rules  above  announced  to  that 
view  of  the  evidence  most  favorable  to  the  de- 
fendant, the  court  committed  no  error  in  direct- 
ing the  verdict  which  the  jury  returned  in  fa- 
vor otthe  plaintifC. 

5.  Inasmuch  as  the  verdict  directed  by  the 
court  was  the  only  outcome  of  the  case  legally 
possible,  any  error  in  impaneUng  the  jury  was 
immaterial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Dodge  county; 
E.  J.  Reagan,  Judge. 

Action  by  Samuel  G.  Graham  against  Ben 
W.  Smith.  On  death  of  plaintiff,  L.  M.  Pea- 
cock, his  administrator,  was  duly  substitut- 
ed. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Jas.  Bishop,  Jr.,  E.  Herrman,  W.  M.  Mor- 
rison, and  E.  B.  Mllner,  for  plaintiff  In  er- 
ror. Hall  &  Wlmberly,  J.  E,  Wooten,  and  W. 
M.  Clements,  for  defendant  In  error. 

FISH,  J.  Samuel  G.  Graham  brought  an 
action  of  trover  and  ball  against  Ben  W. 
Smith  to  recover  11,926.43,  lawful  money  of 
the  United  States,  consisting  of  described 
treasury  notes,  national  bank  notes,  gold  cep- 
tllicates,  sUver  certificates,  gold  coins,  sliver 
coins,  and  pennies.  While  the  case  was 
pending  In  court  the  plaintiff  died,  and,  at 
the  term  at  which  the  case  was  tried,  L.  M. 


Peacock,  the  administrator  upon  bis  estate, 
was  made  plaintiff  In  his  stead.  Tbe  defend- 
ant. In  his  original  answer,  denied  "that 
plaintiff  claims  title  to,  or  Is  the  owner  of, 
any  money  or  property  In  the  possession  of 
defendant,"  and  denied  "that  plaintiff  has 
any  right  to  recover  the  money  for  which 
this  action  is  brought."  On  the  trial,  upon 
the  close  of  the  evidence,  the  defendant 
amended  his  answer  by  alleging  that  the 
plaintiff  "In  bis  lifetime  gave  and  delivered 
to  defendant  the  money  sued  for,  with  other 
money,  aggregating  altogether  three  thou- 
sand dollars,  or  a  little  more,  with  Instruc- 
tions to  afterwards  give  and  deliver  <Mie 
thousand  dollars  of  said  money  to  Mrs.  Miza- 
beth  MuUis,  daughter  of  said  S.  G.  Graham, 
and  seven  hundred  dollars  to  Duncan  Gra- 
ham, son  of  said  8.  G.  Graham,  and  to  keep 
the  remainder  of  said  money  and  Invest  the 
same  for  the  benefit  of  the  children  of  this 
defendant,  great-grandchildren  of  said  8.  G. 
Graham;  and  five  hundred  dollars '  of  the 
money  given  defendant  for  his  said  children 
was  in  fact  Invested  in  land  for  one  of  de- 
fendant's children.  In  pursuance  of  said  gift." 
Plaintiff's  counsel  then  made  a  motion  for 
the  direction  of  a  verdict  In  favor  of  ti»e 
plaintiff.  The  court  sustained  this  motion, 
over  the  objection  of  defendant's  counsel, 
"and  Instructed  the  Jury  to  render  a  verdict 
In  favor  of  the  plaintiff  for  the  sum  of  nine- 
teen hundred  and  twenty-six  dollars  and  for- 
ty-three cents,"  which  verdict  was  accord- 
ingly returned  by  the  Jury,  and  Judgment 
duly  entered  up  thereon.  Thereupon  the  de- 
fendant excepted,  and  brought  the  case  here 
for  review. 

Most  If  not  all  of  the  exceptions  to  the  rul- 
ings of  the  court  upon  the  admission  or  the 
rejection  of  evidence  are  clearly  without  mer- 
it, and  none  of  them,  In  the  view  which  we 
take  of  the  case,  need  be  further  considered; 
for  we  shall  base  our  decision  upon  the  as- 
sumption that  the  testimony  of  the  defend- 
ant himself  in  reference  to  the  circumstan- 
ces under  which,  and  the  manner  In  which, 
he  obtained  possession  of  the  money  In  con- 
troversy. Is  absolutely  true.  The  theory  of 
the  plaintiff  was  that  something  over  $3,100 
belonging  to  Samuel  G.  Graham,  and  which 
he  had  kept  In  a  box  under  bis  bed.  bad  been 
stolen  and  secreted  by  tbe  defendant,  and 
that  the  Identical  money  described  In  the  pe- 
tition was  a  part  of  the  money  so  stolen  and 
secreted,  which  had  been  subsequently  as- 
certained to  be  In  his  possession.  The  theory 
of  the  defendant  was  that  this  box,  with 
Its  contents,  amounting  to  something  over 
^,087,  was  delivered  to  him  by  Samuel  G. 
Graham,  accompanied  by  the  Instructions 
In  reference  to  the  disposition  of  the  money 
set  ap  In  the  defendant's  amended  plea.  Ac- 
cording to  the  defendant's  own  testimony, 
the  money  which  was  foimd  to  be  In  his  pos- 
session was  a  pm'tlon  of  the  money  which 
he  so  received  from  Graham.  He  explained 
how  he  obtained  possession  of  the  box  of 
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money  as  follows:  "I  was  pulling  fodder 
there  at  Mr.  Joe  Graham's,  and  they  wanted 
to  take  the  money  and  bring  It  and  put  It 
In  the  bank,  and  he  [Samuel  G.  Graham]  said 
that  he  had  rather  lose  every  cent  of  It  than 
for  them  to  go  there  and  g«t  It  and  put  It 
In  the  bank;  and  he  said  that,  if  John  and 
Joe  took  It  and  carried  It  to  th«  bank,  that 
It  would  never  do  anybody  any  good  but 
them,  and  be  was  not  gcrfng  to  give  them 
a  cent  of  It  He  said  that  Duncan  could  get 
the  place  and  get  along  very  well,  but  said 
that  Elizabeth  was  the  only  daughter  he 
had,  and  she  was  not  In  as  good  circumstan- 
ces as  the  rest,  and  be  thought  he  would 
help  her  more  than  any  of  them.  He  tdA 
me  to  take  this  box  and  carry  it  to  a  good, 
secret  place,  and  as  soon  as  I  got  a  chance 
he  wanted  me  to  slip  Duncan  $700,  and  he 
wanted  Elizabeth  to  hare  $1,000  of  It;  then 
h«  said  the  balance  of  this  money  he  want- 
ed me  to  put  part  of  It  In  land,  and  have 
the  deeds  drawn  to  my  little  motherless 
children;  and  he  asked  me  if  I  would  do 
this  myself,  and  I  told  him  that  I  would.  I 
told  him  that  he  knew  that  John  and  Joe 
would  be  mad  with  me  about  it,  and  he  said 
he  would  never  let  them  know  It  He  said 
that  nobody  would  know  about  It  but  him- 
self, and  It  was  not  necessary  for  them  to 
know  anything  about  It  He  told  me  that 
be  wanted  me  to  take  the  money,  and.  Just 
as  soon  as  I  could,  to  give  Duncan  and  Eliza- 
beth their  part;  and  he  said,  If  I  didn't  get 
a  chance  before,  for  me  to  bring  Elizabeth 
her  part  over  there."  This  testimony  was 
In  direct  and  Irreconcilable  conflict  with  the 
testimony  of  Samuel  6.  Graham,  taken  and 
preserved  in  a  set  of  Interrogatories  and  an- 
swers which  were  Introduced  In  evidence  by 
the  plaintiff,  which  was  strongly  su^wrted 
by  various  facts  and  circumstances  develop- 
ed upon  the  trial.  But.  as  already  intimated, 
we  do  not  consider  It  necessary  to  consider 
aay  evidence  in  the  case  which  conflicts  with 
the  defendant's  own  testimony. 

1.  So  dealing  with  the  case,  it  appears 
that  old  man  Graham  turned  over  to  the  de- 
fendant something  over  $3,000,  with  Instruc- 
tions to  deliver  $1,000  to  the  owner's  daugh- 
ter Mrs.  Mullis,  and  $700  to  bis  son,  Duncan 
Graham,  and  to  Invest  a  part  of  the  balance 
In  lands  for  the  benefit  of  the  defendant's 
little  children,  taking  the  deeds  thereto  In 
the  names  of  such  children.  The  defendant 
by  his  own  testimony,  showed  that  he  had 
not  delivered  any  part  of  the  money  to  Mrs. 
Mullis  or  to  Duncan  Graham.  Moreover, 
neither  of  them  ever  made  any  claim  what- 
ever to  any  part  of  It,  and  they  both  were 
introduced  and  testified  as  witnesses  for  the 
plaintiff.  Therefore  neither  of  the  intended 
gifts  of  their  father  to  them  had  gone  Into 
effect.  Neither  Mrs.  Mullis  nor  Duncan  Gra- 
ham had  accepted  the  Intended  gift  and 
there  had  been  neither  actual  nor  construc- 
tive delivery  of  any  portion  of  the  money 
to  either  of  them.     "To  constitute  a  valid 


gift  there  must  be  the  Intention  to  give  by 
the  donor,  acceptance  by  the  donee,  and  de- 
livery of  the  article  given,  or  some  act  ac- 
cepted by  the  law  in  lieu  thereof."     Civ. 
Code,  S  3564.     "Actual  manual  delivery  is 
not  essential  to  the  validity  of  a  gift     Any 
act  which  indicates  a  renunciation  of  domin- 
ion by  the  donor,  and  the  transfer  of  domin- 
ion to  the  donee,  is  a  constructive  delivery." 
So  far  as  the  portions  of  the  money  which 
the  defendant  was  Instructed  to  dellv^  to 
these  two  intended  donees  were  concerned, 
the  gifts  were  incomplete,  for  the  want  of 
the  essential  elements  of  delivery  and   ac- 
ceptance;  and  the  money  was  still  in  the 
possession  of  the  defendant  as  the  agent 
of  Samuel  G.  Graham,  who  had  the  rl^t  to 
revoke  the  agency  which  he  had  created, 
and  terminate  the  right  of  the  defendant  to 
bold  tbe  money  for  the  purpose  of  distribut- 
ing it  to  the  intended  donees.    In  Howard 
College  V.  Pace,  15  Ga.  486,  "the  main  qnes- 
tion  arose  thus:    Alfred  H.  Worthy  gave  to 
the  trustees  of  Howard  College  his  prom- 
issory note  for  $500.    Mary  Worthy,  by  pa- 
rol, assumed  to  pay  this  note.    Tbe  trustee 
brought  an  action  of  assumpsit  etc.,  against 
David  Pace,  alleging  that  Mary  Worthy  bad 
deposited  or  paid  money  to  said  Pace  with 
which  to  pay  this  note.     Counsel  for  Pace 
demurred  to  tbe  declaration.    The  court  sos- 
tained  the  demurrer,  and  tbls  [was]  assigned 
as  error."     This  court  sustained  the  Judg- 
ment of  the  lower  court;   Bennlng,  J.,  say- 
ing in  the  opinion:    "  'Where  money  is  paid 
by  A.  Into  the  hands  of  B.,  to  remain  at  tbe 
disposal  of  C,  tbe  right  to  that  money  con- 
tinues in  A.  until  B.  gives  and  O.  takes  cred- 
it for  It  or  B.  actually  pays  it  to  O.  Up  to 
this  period,  B.  Is  tbe  agent  of  A.  only,  and 
A.  may  countermand  the  authority  to  make 
the  payment  in  tbe  same  manner  as  a  per- 
son who  sends  another  to  pay  money  may 
stop   hinr  before   he  arrives   at  the   place 
where  it  is  to  be  paid,  and  require  him  to 
deliver  it  back."    Best  O.  J.    Gibson  v.  MI- 
riet  9  Moore.  36;  Turbervllle  v.  Porter,  Dyer. 
40a,  note  10;   Wheatley  v.  Low,  Cro.  Jac. 
C68.    And  If  the  amount  transmitted  be  a 
mere   voluntary   gift   or   donation,   founded 
upon   no  precedent   consideration,   debt    or 
duty,  the  authority  may  be  revoked  at  any 
time  before  the  money  is  actually  paid  over 
by  the  remittee.     Lyte  v.  Perry,  Dyer,  49a, 
49b,  note  7;    Taylor  v.  Lendey,  9  East  54." 
In   the  case  here  cited   from   Dyer   (which 
should  be  Lyte  v.  Peny),  it  was  held:    "If  a 
man  ball  money  to  another,  to  the  use  of  a 
third,  and  to  be  delivered  on  the  day  of  mar- 
riage, he  may  countermand  It  at  any  time 
before   delivery   over."     In   the   case   cited 
from'  East  it  was  held:    "One  who  had  vol- 
tmtarlly  offered  to  pay  a  sum  of  money  for 
the  use  of  the  poor  of  tbe  parish  In  order  to 
avoid  a  prosecution  by  n  magistrate  upon  a 
charge  of  having  Instigated  the  escape  of  a 
prisoner    In    custody    for    a    misdeoieanot-. 
which  offer  was  consented  to  by  the  magis- 
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trate,  and  the  money  accordingly  paid  by 
the  party  to  the  master  of  the  workhouse 
for  the  use  of  the  poor,  may,  at  auy  rate, 
countermand  the  application  of  the  money 
before  It  is  so  applied,  and  may  recover  It 
bade  in  an  action  for  money  had  and  re- 
ceived." In  Burke  v.  Steel,  40  Ga.  217, 
Steel,  who  was  employed  by  Burke  at  a  sal- 
ary of  $100  per  month,  directed  Burke  to 
pay  $25  per  mx>nth  of  his  salary  to  Kay  for 
the  benefit  of  Kay  and  his  wife  and  chil- 
dren, as  a  donation  or  gift  from  him  to 
them.  Burke  retained  the  |25  per  month 
from  Steel's  salary,  bat  failed  to  pay  It  to 
Kay  as  directed.  It  was  held  that  Steel 
might  recover  the  money  from  him  by  suit 
In  his  own  name.  McCay,  J.,  said:  "This 
case  comes  within  the  case  of  Howard  C!ol- 
lege  V.  Pace,  15  Oa.  486.  This  was  a  direc- 
tion of  Steel  to  Burke  to  pay  Steel's  money 
to  a  third  person.  Before  Burke  does  It,  or 
puts  himself  In  such  relation  to  the  third 
person  as  that  he  cannot  draw  back.  Steel 
reasserts  his  own  rights.  It  was  a  parol 
gift,  without  delivery,  and  revocable  at 
Steel's  option." 

2.  It  is  contended  by  counsel  for  the  plaln- 
titC  In  error  that,  whether  the  gifts  to  Mrs. 
Mullls  and  Duncan  Graham  were  complete 
or  not  there  was  a  complete  gift  as  to  sq 
much  of  the  money  as  the  defendant  was  to 
invest  In  land  for  the  benefit  of  bis  little 
children.  This  contention  is  based  upon  the 
theory  that  this  money  was  given  by  Samuel 
G.  Graham  to  the  defendant  for  the  letter's 
children,  and  that,  these  children  being  mi- 
nors, their  father  had  the  right  to  accept  the 
gift  for  them,  and  did  so  accept  It.  In  otur 
opinion,  this  contention  is  not  tenable. 
Granting  that  Graham  intended  to  make  a 
gift  of  money,  and  not  of  land,  to  these  chil- 
dren, and  that  the  defendant,  acting  for  bis 
children,  intended  to  accept  the  same  for 
them,  still  the  gift  was  incomplete,  because 
of  its  indefiniteness  and  uncertainty.  Ac- 
cording to  the  defendant's  testimony,  he  was 
Instructed  by  Graham,  the  owner  of  the  mon- 
ey, to  take  the  entire  fund  turned  ov»  to 
him,  and  to  deliver  |1,000  to  Mrs.  Mullls  and 
$700  to  Duncan  Graham,  and  to  Invest  a 
part  of  the  balance  in  land,  taking  the  deeds 
In  the  names  of  the  defendant's  little,  moth- 
erless children.  Can  any  man  say  wliat  part 
ot  the  balance  remaining  after  deducting  $1,- 
700  from  the  entire  sum  was  to  be  Invested 
in  land  for  the  defendant's  children?  A  gift 
stands  upon  the  footing  of  an  executed  con- 
tract, and,  as  in  the  case  of  a  contract,  there 
must  be  an  identification  of  Its  subject-mat- 
ter. Here  it  is  ImpoBSdble  to  say  how  much 
money  Graham  intended  to  give  to  these 
children,  for  clearly  he  did  not  intend  to 
give  to  them  all  of  such  balance.  If  It  be 
said  that  he  Intended  to  give  them  so  much 
of  the  balance  remaining  after  giving  $1,000 
to  Mrs.  Mullls  and  $700  to  Duncan  Graham 
as  the  defendant  should  invest  in  land  for 
bis  children,  then,  until  the  defendant  should 


make  such  investment,  the  amount  of  money 
which  the  donor  intended  to  give  the  chil- 
di'en  would  be  unascertained  and  unascer- 
tainable.  We  are  clearly  of  opinion  that 
there  was  no  complete  gift  to  the  children 
when  the  defendant  obtained  possession  of 
the  money;  and,  whatever  may  be  the  law 
with  reference  to  the  status  of  the  $500 
which  the  defendant  did  Invest  in  land,— 
taking  the  deed  in  the  name  of  one,  and  not 
all,  of  the  children,— it  seems  perfectly  plain 
that  as  to  the  money  which  he  had  not  in- 
vested in  land  the  gift  intended  by  Graham 
was  Incomplete.  Certainly  there  could  be  no 
gift  from  Graham  to  these  children  until  an 
investment  had  been  made  in  land  for  their 
benefit,  and  then  the  gift  would  not  include 
any  money  not  so  invested.  Taking  the  de- 
fendant's testimony  to  be  true,  he  was  sim- 
ply the  agent  of  Samuel  6.  Oraliam,  intrust- 
ed, as  such,  with  a  sum  of  money  amounting 
to  about  $3,067,  for  certain  specified  pur- 
poses; viz.,  to  deliver  $1,000  to  Mrs.  MulUs 
and  $700  to  Duncan  Graham,  and  to  Invest 
a  portion  of  the  balance  in  land  for  his  chil- 
dren. Before  he  bad  carried  out  old  man 
Graham's  intentions  with  reference  to  either 
of  the  Intended  gifts,  with  the  possible  ex- 
ception of  the  $500  Invested  In  land  for  one 
of  the  children,  the  prospective  donor  reas- 
serted his  title  thereto  and  effectually  re- 
voked the  agency. 

3.  Neither  the  counsel  for  the  plaintiff  in 
error  nor  the  counsel  for  the  defendant  In 
error  contended  before  this  court  that  the 
testimony  of  the  defendant  below,  if  true, 
showed  the  creation  of  an  express  trust,  in 
which  the  defendant  was  the  trustee  for  the 
beneficiaries  thereof.  On  the  contrary,  both 
sides  contended  that  this  testimony  did  not 
show  the  creation  of  an  express  trust  But 
as  mnch  lias  been  said  in  the  argument  and 
briefs  of  counsel  upon  the  question  as  to 
whether  this  testimony  showed  the  creation 
of  such  a  trust  we  will  simply  say  that  no 
express  trust  was  created,  for  the  sufficient 
reason,  if  for  no  other,  that  since  the  adop- 
tion of  the  Code  no  express  trust  can  be  cre- 
ated by  parol  in  this  state.  GIv.  Code,  S 
3153.  We  might  add,  also,  that  what  we 
have  said  In  reference  to  the  Indefiniteness 
and  uncertainty  of  the  subject-matter  of  the 
alleged  gift  to  the  defendant's  children,  ren- 
dering the  same  incomplete,  would  apply 
equally  as  well  If  the  alleged  gift  were  to 
him  In  trust  for  them.  The  gift  to  the  trus- 
tee would  be  Incomplete  for  the  same  reason. 

4.  Applying  the  rules  announced  above  to 
that  view  of  the  evidence  most  favorable  to 
the  defendant  the  court  as  we  have  already 
seen,  committed  no  error  in  directing  the  ver- 
dict which  the  Jury  returned;  the  $500  in- 
vested in  land  not  being  Included  therein. 

5.  Complaint  is  made  in  the  bill  of  excep- 
tions that  the  court  in  purging  the  Jury,  up- 
on motion  of  plaintiff's  counsel,  excluded 
therefrom  a  certain  Juror  upon  a  ground 
which  did  not  render  such  Juror  disqualified 
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to  sit  upon  the  trial  of  tbe  case.  We  do  not 
deem  It  necessary  to  cousider  this  question, 
for  the  reason  that  the  verdict  directed  by 
the  court  was  the  only  outcome  of  tbe  case 
legally  possible,  and  therefore  any  error  in 
Impaneling  the  jury  was  immaterial.  The 
verdict  being  properly  directed  by  the  court. 
It  mattered  not  who  composed  the  Jury. 

Judgment  affirmed.    All  tbe  Justices  con- 
curring. 


PATTON  et  al.  r.  CHAMBLEB  et  al. 
(Supreme  Ciourt  of  Georgia.    Feb.  S,  1902.) 

GARNISHMENT— JUDGMENT— AFPIRMANCB— 
SECOND  SUMMONS— DISMISSALr-COSTS. 

1.  Where  a  creditor  sued  out  a  garnishment 
proceeding  based  upon  a  pending  action,  and 
thereafter  obtained  jadgmeut  against  the  de- 
fendant, and,  while  this  judgment  was  before 
the  supreme  court  for  review,  caused  an  addi- 
tional summons  of  garnishment  to  be  issued  on 
the  original  afiUdavit  and  bond,  held,  that  after 
the  affirmance  of  the  judgment  of  the  trial 
court  by  the  supreme  court  it  was  not  er- 
roneous to  dismiss  the  garnishment  proceeding 
in  so  far  as  it  related  to  the  last  summons  is- 
sued. Under  the  facts  recited,  tbe  same  was 
not  authorised  by  that  part  of  section  4700  of 
the  Civil  Code  which  declares  that  "summons 
of  garnishment  may  issue  under  the  provisions 
of  this  section,  from  time  to  time,  before  trial, 
without  giving  any  additional  bond."  See,  also, 
Ahreus  &  Ott  M^.  Co.  v.  Patton  Sash,  Door  & 
Bldg.  Oo.,  21  S.  E.  523,  &4  Ga.  247. 

2.  In  such  a  case,  though  tbe  truth  of  the 
garnishee's  answer  denying  indebtedness  was 
not  decided  by  a  trial  of  the  traverse  thereof, 
it  was  nevertheless  proper  to  tax  as  costs  in 
the  case  the  expenses  incurred  by  the  garnishee 
in  making  his  answer,  including  the  fee  of  the 
attorney  for  preparing  same.  Civ.  Code,  { 
4728:  Curry  v.  Bank,  53  Ga.  28;  Suiter  v. 
Brooks,  74  Ga.  401:  Darnell  v.  Wood,  9  S.  E. 
282,  82  Ga.  550;  Moore  v.  Read,  11  S.  E.  558, 
84  Go.  068. 

(Syllabus  by  the  Court.) 

EJrror  from  superior  court,  Sumter  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  Patton  &  Co.  against  Cbamblee 
&  Co.  From  the  Judgment,  Patton  &  Co. 
bring  error.    Affirmed. 

J.  H.  Lumpkin,  for  plaintiffs  In  error.  W. 
A.  Dodson,  J.  A.  Hixon,  E.  A.  Hawkins,  and 
Allen  Fort,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed.  All 
tbe  Justices  concurring. 


GEORGIA  STATE  BOTLDIKG  &  LOAN 

ASS'N  v.  FAISON. 

(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

BONA    FIDE     PURCHASER  —  NOTICE  —  POSSES- 
SION. 

1.  Possesnion  of  land  is  notice  to  the  world 
of  whatever  right  the  occupant  has  in  the  land. 

2.  Where  an  owner  of  land  made  to  another 
a  bond  for  titles,  and  the  obligee  in  the  bond 
paid  part  of  the  purchase  money,  gave  his  notes 
for  the  balance,  and  Avent  into  possession,  and 
where  the  vendor  subsequently,  while  the  obli- 
gee was  still  in  possession,  transferred  to  a 
third  person,  by  indorsement  and  for  value,  all 


of  the  pnrchase-mouey  notes  remaining  nnpaid. 
and  thereafter  executed  and  delivered  to  an- 
other person  a  deed  to  the  land,  the  grantee  in 
such  deed  was  chargeable  with  notice  of  the 
equity  of  the  obligee  in  the  land,  and  acquired 
against  him  no  greater  right  than  the  vendor 
had  at  the  date  of  the  deed;  and  as  tbe  vendor 
had  at  that  date  no  right  to  collect  the  pur- 
chase-money notes,  which  had  been  lawfully 
transferred  to  another  person,  such  grantee  did 
not  acquire  the  right  to  collect  any  of  the  un- 
paid purchase-money  notes,  as  against  tbe 
transferee  of  the  same,  and  therefore  payment 
by  the  obligee  to  the  holder  of  sudi  notes  of 
the  balance  of  tbe  purchase  money  gave  to  him 
a  complete  equity  m  the  land,  both  as  against 
the  vendor  and  the  grantee  in  the  deed  froni 
him. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glynn  county; 
W.  E.  Kay,  Judge  pro  bac. 

Action  by  the  Georgia  State  Building  & 
Loan  Association  against  Sbep  Falson. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Saussy  &  Saussy  and  D.  W.  Krauss.  for 
plaintiff  In  error.  W.  G.  Brantley,  A.  D. 
Gale,  and  Owens  Johnson,  for  defendant  In 

error. 


COBB,  J.  Tbe  Georgia  State  Building  A 
Loan  Association  of  Savannah  brongbt 
against  Falson  an  action  to  recover  posses- 
sion of  a  described  parcel  of  land.  At  the 
trial  tbe  following  facts  appeared:  Bran- 
ham,  Brown  &  Owens  were  the  common 
grantors  of  both  plaintiff  and  defendant.  The 
plaintiff  derived  title  as  follows:  A  convey- 
ance by  Brown  and  Owens  to  Branham  of 
their  two-thirds  Interest  In  the  property,  dat- 
ed January  5,  1891;  a  conveyance  by  Bran- 
ham  to  plaintiff  dated  January  6,  1892,  and 
recorded  January  13,  1892,  tbe  same  being 
a  deed  made  for  the  purpose  of  securing  a 
debt;  and  a  conveyance  from  the  sheriff  to 
plaintiff  dated  January  — ,  1896,  and  record- 
ed January  '24,  1896.  The  latter  deed  was 
made  In  pursuance  of  a  sale  had  under  an 
execution  in  favor  of  plaintiff  against  Bran- 
ham,  which  was  founded  upon  a  Judgment 
rendered  on  the  debt  secured  by  the  deed 
from  Branham  to  the  plaintiff,  and  tbe  sher- 
iff's sale  was  bad  after  a  proper  reconvey- 
ance and  levy.  The  title  of  the  defendant 
rested  upon  tbe  following  state  of  facts: 
Tbe  defendant  purchased  of  Branham, 
Brown  &  Owens  the  pr(^>«rty  in  dispute,  and 
received  from  them  a  bond  for  titles  dated 
May  16,  1890.  He  paid  a  portion  of  the  pur- 
chase money,  and  gave  his  notes  for  the  bal- 
ance, and  went  Into  possession  of  tbe  prem- 
ises described  In  tbe  bond  for  titles  on  tbe 
day  that  tbe  bond  bears  date,  and  has  been 
continuously  in  possession  up  to  the  time 
of  trial.  Tbe  purchase-money  notes  given 
by  the  defendant  consisted  of  4  notes  for  110 
each,  payable  monthly  from  June  to  Sep- 
tember, 1890,  and  36  notes  for  |16  each,  pay- 
able on  the  15th  day  of  each  montii  from  Oc- 
tober 16,  1890,  until  all  were  paid.  Tbe  Arm 
of  Branham,  Brown  &  Owens  dissolved,  and 
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upon  the  dlssolntlon  tbe  notes  due  by  tbe 
'defendant  to  tbe  firm  remaining  unpaid  at 
ttiat  tinae  '(cere  assigned  to  Branham,  and 
be  discounted  them  at  a  bank.  Tbe  notes 
80  dlBcounted  were  indorsed,  "Branbam, 
Brown  &  Owens  and  William  S.  Branham." 
All  the  notes  thus  transferred  to  the  bank 
were  paid  to  it  by  the  defendant  Twenty 
of  the  notes  for  $15  each  became  doe  and 
were  paid  after  the  date  of  the  record  of  tbe 
deed  from  Branham  to  the  plaintiff,  and  no 
part  of  such  notes  has  ever  been  paid  to  the 
plaintiff.  Upon  this  state  of  facts  the  conrt 
directed  the  jury  to  return  a  verdict  in  favor 
of  the  defendant,  and  this  judgment  of  tbe 
court  Is  assigned  as  error. 

When  land  Is  sold,  and  a  portion  of  the 
purchase-money  Is  paid  by  the  vendee,  and 
the  vendor  delivers  to  the  vendee  a  bond  con- 
ditioned to  make  titles  upon  the  payment  of 
the  balance  of  the  purchase  money,  both  the 
vendor  and  the  vendee  have  a  beneficial  in- 
terest in  the  land;  and  each  may  sell  or  as- 
sign his  interest,  and  the  interest  of  either 
will  pass  to  the  purchaser  at  a  sale  had  un- 
der an  execution  Issued  against  the  vendor 
or  the  vendee,  as  the  case  may  be.  But 
whether  the  sale  be  a  Judicial  sale  or  a  pri- 
vate sale,  "it  is  not  tbe  land,  but  the  debt- 
or's interest  in  it,  whether  he  be  vendor  or 
vendee,  that  is  sold,  leaving  the  residue  un- 
touched." Wllkerson  v.  Burr,  10  Ga.  117. 
The  purchaser  of  the  Interest  of  the  vendor, 
whether  at  private  or  public  sale.  Is  entitled 
to  call  for  the  balance  of  the  purchase  mon- 
ey as  the  representative  of  the  vendor;  and 
the  purchaser  of  the  interest  of  the  vendee 
Is  entitled  to  call  for  a  conveyance  as  tbe 
representative  of  the  vendee,  upon  paying 
the  balance  due  upon  the  purchase  money. 
In  determining  what  interest  in  the  land 
the  purchaser,  under  such  circumstances, 
would  obtain,  it  Is  therefore  necessary  to  de- 
cide in  each  case  what  was  the  Interest  in 
the  land  at  tbe  time  of  the  sale  of  the  per- 
son from  whom  such  purchaser  bought.  If 
the  vendor  transfers  to  a  third  person,  with- 
out indorsement  or  guaranty,  the  unpaid  pur- 
cljase-money  notes  of  the  vendee,  tbe  vendor 
from  that  moment  ceases  to  have  any  inter- 
est whatever  in  the  land,  and  a  purchaser 
from  him  at  private  sale,  or  a  purchaser  at 
Judicial  sale  under  an  execution  against  blm, 
acquires  no  interest  whatever  in  the  land. 
Tompkins  v.  Williams,  19  Ga.  570  (Syl., 
point  3);  McGregor  v.  Matthis,  32  Ga.  417; 
Xeal  T.  Murpbey,  60  Ga.  388.  If  tbe  vendor 
transfers  the  purchase-money  notes,  and  be- 
comes bound  for  tbe  payment  of  the  same, 
either  by  Indorsement  or  guaranty,  and  is 
thus  liable  to  the  assignee  of  the  notes  in  the 
event  tbe  vendee  fails  to  pay  tbe  same,  he 
has  such  an  interest  in  the  land  as  will  au- 
thorize him  to  resort  to  the  same  for  reim- 
bursement, in  the  event  be  is  held  liable  on 
bis  contract  of  indorsement  or  guaranty,  as 
the  case  may  be.  Is  this  contingent  interest 
in  the  land,  however,  the  subject-matter  of  a 


sale  by  the  vendor  at  private  sale,  or  can 
such  an  interest  be  seized  on  execution 
against  the  vendor?  In  Leitch  v.  May,  98 
Ga.  714,  27  S.  £.  IBl,  it  is  settled  that  such 
an  interest  cannot  be  seized  on  execution; 
Mr.  Chief  Justice  Simmons  in  the  opinion 
(page  717,  98  Ga.,  and  page  IBl,  27  S.  E.) 
saying,  "It  is  clear  that  such  an  interest  as 
this  is  too  vague,  uncertain,  and  contingent 
to  be  tbe  subject-matter  of  levy  and  sale." 
The  case  Just  cited  was  followed  in  Rams- 
peck  V.  Healey,  102  Ga.  583,  27  S.  E.  726. 
If  such  an  interest  could  not  be  the  sub- 
ject-matter of  a  Judicial  sale,  it  would  seem 
that  for  like  reasons  it  could  not  be  the 
subject-matter  of  a  private  sale  between  the 
parties.  But  let  it  be  conceded  that  this 
vague  and  contingent  Interest  in  the  land 
might  be  the  subject-matter  of  a  private 
sale;  the  purchaser  at  such  a  sale  would  ac- 
quire only  this  contingent  interest,  and  If  the 
vendee  paid  the  purchase-money  notes  to  the 
lawful  bolder  of  the  same,  and  no  liability 
ever  attached  to  tbe  vendor  on  account  of 
bis  indorsement  or  guaranty,  then  the  pur- 
chaser from  him  would  never  acquire  any 
interest  In  the  land.  In  any  event,  the  trans- 
fer of  this  vague  and  contingent  Interest 
would  not  have  the  effect  to  vest  in  the  pur- 
chaser tbe  right  to  collect  the  unpaid  pur- 
chase-money notes  remaining  unpaid  at  the 
date  of  the  transfer.  The  decisions  above 
cited  establish  the  doctrine  that,  where  the 
vendor  has  transferred  the  legal  title  to  the 
purchase-money  obligations,  be  has  no  fur- 
ther interest  in  the  land  which  can  be  the 
subject-matter  of  a  sale,  whether  the  notes 
were  transferred  without  recourse  or  trans- 
ferred with  a  guaranty  of  payment  What 
would  be  the  effect  If  the  purchase-money 
notes  were  transferred  by  the  vendor,  but 
in  such  a  way  that  tbe  transfer  would  be 
good  only  in  equity,  the  legal  title  to  the 
notes  remaining  In  the  vendor;  that  is,  where 
the  notes  were  payable  to  the  order  of  tbe 
vendor,  and  were  merely  delivered  to  the 
transferee,  without  indorsement  or  written 
assignment?  This  question  is  answered  by 
the  ruling  made  In  tbe  case  of  Smith  ▼.  Jen- 
nings, 74  Ga.  551.  In  that  case  Jennings 
sold  a  tract  of  land  to  Reynolds,  taking  his 
note  for  tbe  purchase-money,  payable  to  or- 
der, and  deposited  this  note,  without  in- 
dorsement or  written  asslgrnment  with  a 
bank,  as  collateral  security  for  a  debt  due 
by  him  to  tbe  bank.  Subsequently  to  this 
a  Judgment  was  obtained  against  Jennings, 
and  an  execution  Issued  thereou  was  levied 
upon  the  land.  It  was  held  that  the  land 
was  not  subject  to  tbe  execution;  Mr.  Chief 
Justice  Jackson,  In  tbe  opinion,  saying:  "Al- 
though this  note,  in  the  case  at  bar,  was  ne- 
gotiable only  by  Indorsement,  so  as  to  pass 
tbe  legal  title,  yet  the  equitable  Interest  or 
title  therein  was  In  the  bank,  and  it  could 
hold  it  against  Jefferson  Jennings  until  the 
debt  was  paid.  Moreover,  it  could  collect  it 
out  of  the  maker  by  suing  in  the  payee's 
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name  tor  its  use."  Taking  together  all  of 
the  decisions  dted  above,  the  rule  of  force 
In  this  state,  as  dedudble  therefrom,  seems 
to  be  that  trhenever  the  vendor  of  land,  who 
has  sold  the  same  and  given  a  bond  for 
titles,  transfers  the  evidence  of  debt  held 
by  him  for  the  purchase  money,  whether 
auch  transfer  has  the  efTect  to  vest  the  legal 
title  to  the  paper  In  the  transferee,  or  mere- 
ly to  vest  the  equitable  Interest  therein,  the 
legal  title  remaining  in  the  vendor,  he  has, 
after  the  date  of  the  transfer,  no  Interest  in 
the  land  which  could  be  the  subject-matter 
of  levy  and  sale  at  the  Instancfe  of  a  cred- 
itor whose  Judgment  was  obtained  after  the 
4ate  of  the  trans'fer,  and  th^-eafter  a  pur- 
chaser at  private  sale  from  the  vendor  would 
not  acquire  any  right  to  collect  any  portion 
of  the  purchase  money  remaining  unpaid  at 
the  date  of  the  sale.  Of  course,  the  proposi- 
tion Just  stated  is  subject  to  the  general 
rule  which  protects  an  innocent  purchaser 
from  the  holder  of  the  legal  title  against  a 
secret  equity  of  which  the  purchaser  bad  no 
notice.  One  who  buys  from  the  bolder  of  the 
legal  title  acquires  a  good  title  to  the  prop- 
erty, notwithstanding  there  may  be  an  equi- 
ty outstanding  in  some  other  person,  pro- 
vided the  purchaser  has  no  notice  of  this 
«quity  at  the  time  he  buys  the  property  and 
pays  his  money.  This  rule  applies  to  Judi- 
cial sales  as  well  as  to  private  sales.  John- 
son V.  Securities  Co.,  114  Ga.  — ,  40  S.  E. 
787.  "Possession  of  land  is  notice  of  what- 
ever right  or  title  the  occupant  has."  Civ. 
Code,  S  3931.  See,  also.  Burr  v.  Toomer, 
103  Ga.  150,  20  S.  E.  602.  If  the  vendee  un- 
der a  bond  for  titles  Is  In  possession  of  the 
land,  his  possession  is  notice  to  the  world 
of  the  exact  interest  that  be  has  in  the 
property.  One  who  buys  from  the  vendoi 
when  such  a  vendee  is  thus  In  possession  is 
charged  with  notice  of  every  fact  which  due 
inquiry  would  bring  to  his  knowledge.  Such 
a  purchaser,  In  contemplation  of  law,  not 
only  knows  that  the  person  In  possession  is 
a  vendee  under  a  bond  for  titles,  but  he 
also  knows.  If  such  be  the  fact,  that  the 
purchase-money  notes  have  been  transferred, 
and  that  they  are  payable  no  longer  to  the 
vendor,  but  are  payable  to  whomsoever  the 
vendee  Is  legally  or  equitably  bound  to  pay 
them. 

There  are  some  rulings  by  this  court 
which  are  apparently  In  conflict  with  the 
principles  ruled  In  the  cases  cited  above,  and 
which  are  followed  in  this  case;  but  upon  an 
examination  of  those  cases  It  will  appear 
that  the  conflict  is  not  real,  but  only  appar- 
ent. For  instance,  In  the  case  of  Ware  v. 
Jackson,  10  Ga.  452,  the  rule  laid  down  Is 
that  a  Judgment  is  a  lien  on  all  of  the  prop- 
erty of  the  defendant  In  execution  from  its 
date,  and  that  if  there  Is  a  good,  subsisting 
legal  title  In  the  defendant  at  the  time  the 
Judgment  is  rendered,  the  property  is  bound. 
In  that  case  Baker  sold  land  to  Iverson  in 
1845,  and  gave  a  bond  for  titles.    In  1846 


Ware  recovered  Judgment  against  Baker.  In 
1848  Iverson  paid  the  purchase  money  and* 
received  a  deed  from  Baker,  and  sold  to 
Jackson.  It  was  held  by  the  majority  of  the 
ccurt  (Judge  Bennlng.  dissenting)  that  tbe 
property  was  subject  to  the  Judgment.  It  is 
apparent  from  the  opinion  written  by  tbe 
three  Judges  that  all  were  agreed  that,  if 
Baker  had  transferred  tbe  purchase-money 
notes,  the  question  presented  would  have 
been  entirely  a  different  one.  In  Oorbally  v. 
Hughes,  50  Ga.  403,  the  ruling  made  in  Ware 
V.  Jackson  was  followed  In  a  decision  con- 
curred in  by  tltree  Judges;  it  being  there 
held  that  where  tbe  land  was  levied  upon 
under  a  Judgment  against  the  vendor  ob- 
tained after  the  date  of  the  bond  for  titles, 
but  before  the  purchase-money  notes  were 
due,  and  the  vendor  bad  failed,  after  notice, 
to  protect  the  land  from  levy  for  the  benefit 
of  the  vendee,  and  tbe  latter  was  compelled 
to  buy  in  order  to  protect  his  possession,  he 
was  entitled  to  have  deducted  from  tbe 
amount  of  the  purchase-money  notes  such  a 
sum  as  was  necessarily  expended  by  bim  to 
make  good  bis  possession.  The  ruling  made 
in  this  case  was  followed  In  English  v.  Eng- 
lish, 60  Ga.  643.  Whether,  after  the  pur- 
chase-money notes  had  been  transferred,  tbe 
vendor  would  have  had  such  an  interest  as 
was  subject  to  levy  and  sale,  and  what 
would  have  been  the  effect  of  a  sale  under 
such  circumstances,  were  questions  not  at  all 
involved  in  that  case.  In  Hardee  v.  Mc- 
Michael,  68  Ga.  678,  the  ruling  of  the  major- 
ity in  Ware  v.  Jackson  was  again  followed: 
but  the  dedsioD  In  that  case  was  so  con- 
strued as  to  make  the  same  thoroughly  con- 
sonant with  the  ruling  in  Wilkerson  v.  Burr. 
supra;  Mr.  Justice  Speer,  in  the  opinion,  say- 
ing: "We  do  not  wish  to  be  understood  as 
determining  that  the  whole  of  tliis  land, 
were  this  the  only  defense,  would  be  sub- 
ject to  this  fl.  fa.  The  purchaser  under  a 
Judgment  against  a  vendor,  like  a  purchaser 
from  bim  by  voluntary  conveyance,  succeeds 
only  to  tbe  interest  which  the  debtor  had 
power  to  control  or  part  with.  He  would 
only  succeed  to  the  right  to  call  for  the  pur- 
chase money  due  (as  the  representative  of 
the  vendor)  at  the  time  the  lien  attached. 
The  amount  of  the  purchase  money  doe  to 
the  defendant  Brown  at  the  date  of  the  Jnd;;- 
ment  would  be  the  extent  of  the  interest  in 
the  land  the  purchaser  would  hold  under  such 
a  sale."  See,  also,  in  this  connection  Akba  v. 
Freeman,  40  Ga.  51,  60;  Rawson  v.  Coffin. 
55  Oa.  348;  Bell  v.  McDufEie,  71  Ga.  2Kii. 
In  Parrott  v.  Baker,  82  Ga.  364.  368.  0  S. 
E.  IOCS,  the  cases  of  Ware  v.  Jackson  and 
Oorbally  v.  Hughes  were  cited  approvingly 
by  Mr.  Chief  Justice  Bleckley,  who  said. 
"Tlie  rule  is  that  tbe  lien  of  a  Judgment 
against  the  holder  of  the  legal  title  binds 
the  property  to  the  extent  of  the  beneficial 
interest  which  such  holder  has  in  the  prop- 
erty." As  stated  above,  the  conflict  between 
the  rulings  in  tbe  cases  last  cited  and  those 
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upon  TThlcb  the  rnling  In  tbe  pres«it  case  Is 
baeed  Is  only  apparent. 

The  conclusion  of  tbe  whole  matter  Is  this: 
When  a  vendor  of  land  gives  to  his  vendee  a 
tend  for  titles,  and  retains  the  legal  title  as 
security  for  tbe  payment  of  the  purchase 
money,  a  purchaser  from  the  vendor  at  ihtI- 
vate  sale,  or  tbe  purchaser  at  a  sale  had  un> 
der  an  execution  against  tbe  vendor  upon  a 
judgment  rendered  after  tbe  date  of  tbe 
bond  for  titles,  who  has  no  notice,  actual  or 
constructive,  of  the  existence  of  the  bond  for 
titles,  acquires  a  title  to  the  property  supe- 
rior to  tbe  holder  of  the  bond.  If,  however, 
fluch  purchaser,  either  at  private  sale  or  Ju- 
dlcial  sale,  as  the  case  may  be,  has  notice, 
«lther  actnal  or  constructive,  of  tbe  existence 
of  the  contract  of  sale  or  bond  for  titles,  he 
acquires  only  whatever  interest  tbe  vendor 
actually  bad  In  tbe  land  at  tbe  time  of  tbe 
purchase;  and  if  tbe  vendor,  prior  to  the 
date  of  the  private  sale,  or  prior  to  tbe  date 
of  tbe  Judgment  upon  which  the  judicial  sale 
was  founded,  has  transferred  all  of  the  un- 
paid purchase-money  notes,  then  the  pur- 
chaser would  acquire  no  interest  whatever 
in  the  property;  and  this  is  true  notwith- 
standing tbe  legal  title  to  the  land  was  at  the 
date  of  the  sale  in  tbe  vendor,  and  tbe  legal 
title  to  tbe  purchase-money  notes  was  also 
In  blm  at  that  date,  and  it  is  immaterial 
whether  the  notes  were  transferred  without 
recourse,  or  with  a  guaranty  of  payment. 
By  an  application  of  tbe  principles  above 
laid  down  to  the  facts  of  the  present  case,  It 
Is  manifest  that  the  judgment  under  review 
Is  correct. 

Judgment  affirmed.  All  tbe  Justices  con- 
curring. 


CLEGG  V.  WHITLEY. 
fSnpreme  Court  of  Georgia.    Feb.  4,  1902.) 

FRAUDULENT    REPRESENTATIONS  —  SALE    OP 

STOCK— ASSETS  OF  CORPORATION 

—VALUATION. 

1.  Where  a  trading  corporation  had  an  ex- 
isting coutract  with  tbe  mannfactnrer  of  a 
leading  article  of  commerce  for  the  ezciasive 
sale  thereof  in  a  given  territory,  and  by  virtue 
of  such  contract  waa  enabled  to  increase  its 
ireneral  business  and  the  profits  of  the  same 
through  a  course  of  years,  the  benefits  result- 
ing from  such  contract  to  the  corporation 
would,  at  any  given  time  while  the  contract 
was  of  force,  be  represented  in  the  gross 
nmount  of  tbe  corporation's  tangible  assets. 

2.  This  being  so,  a  shareholder  in  the  cor- 
poration, who  sold  out  his  stock  therein  at  a 
price  arrived  at  by  mailing  a  fair  valuation  of 
such  assets  and  taking  into  account  the  liabili- 
ties of  the  concern,  received  the  full  benefit  of 
all  advantages  derived  from  the  contract  with 
the  manufacturer  up  to  the  time  of  tbe  sale 
of  the  stock. 

3.  Where,  however,  such  contract  had  no  fix- 
ed time  to  run,  and  was  terminable  at  the  ■n-ill 
of  the  manufacturer,  there  would,  at  any  given 
time,  be  no  practicable  basis  for  ascertaining 
bow  much,  if  anything,  the  mere  existence  of 
tbe  contract  could  be  said  to  enhance  the  value 
of  the  stock. 

4.  Applying  what  is  laid  down  above  to  that 
view  of  the  evidence  which  is  most  favorable 


to  the  plaintiff,  she  was  not  entitled  to  recover, 
and  the  verdict  in  favor  of  the  defendant  was 
right;  for,  even  assuming  that  he,  in  purchas- 
ing her  stock,  falsely  represented  that  the  con- 
tract with  the  manufacturer  was  his  Individ- 
nal  property,  and  not  that  of  the  corporation, 
there  was  no  basis  for  calculating  the  damages 
alleged  to  have  been  occasioned  to  the  plaintiff 
by  nia  deceit  On  the  contrary,  the  same  were 
too  remote  and  speculative  tor  computation. 

5.  As  will  be  observed,  an  affirmance  of  the 
judgment  below  necessarily  results,  although 
the  plaintiff  he  given  the  benefit  of  all  her  con- 
tentions of  fact;  and  it  is  equally  true  that 
the  evidence  fnlly  warranted  a  finding  that  the 
defendant  below  was  guilty  of  no  deceit  at  all. 
It  is  immaterial  whether  the  court  did  or  did 
not  err  in  charging  or  in  refusing  to  charge,  for 
the  verdict,  under  the  law  and  the  evidence,  was 
the  only  outcome  of  tbe  case  legally  possible. 

(Syllabus  by  the  Cionrt.) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Llttiejohn,  Judge. 

Action  by  S.  E.  Clegg  against  0.  R.  Whit- 
ley. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Shipp  &  Sbeppard,  for  plaintiff  in  error. 
Allen  Fort  and  C.  B.  Winchester,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 


STRICKLAND  et  al.  v.  FITS,  Judge. 
(Supreme  Court  of  Georgia.     Feb.  3,  1902.) 

BILL  OF   EXCEPTIONS— CERTIFICATION    BT 
JUDGE— REFUSAL— MANDAMUS. 

1.  If,  while  a  motion  for  a  new  trial  was 
pending,  counsel  for  movant,  in  connection 
with  the  motion,  tendered  to  the  Jndge  a  docu- 
ment in  the  form  of  exceptions  pendente  lite, 
calling  in  question  the  legality  of  certain  acts 
of  the  judge,  with  a  request  that  he  certify 
tbe  same,  and  tbe  judge  refused  to  do  so; 
and  if,  after  overruling  the  motion  for  a  new 
trial,  a  bill  of  exceptions  was  sued  out,  which 
was  in  ail  respects  true,  and  which  contained 
a  recital  of  the  tendering  of  tbe  above-mention- 
ed document,  the  contents  thereof,  and  of  the 
refusal  of  tiie  judge  to  certify  the  same,  and  as- 
signed error  upon  such  refusal, — it  was  the 
duty  of  the  judge  to  certify  such  bill  of  ex- 
ceptions without  requiring  counsel  for  the 
plaintiff  in  error  to  eliminate  therefrom  all  ref- 
erence to  and  the  action  taken  upon  such  ex- 
ceptions. Whether  such  exceptions  ought  prop- 
erly to  be  treated  as  legal  exceptions  pendente 
lite,  and,  if  so,  whether  they  were  or  were  not 
meritorius,  are  qaestiong  to  be  finally  deter- 
mined by  the  supreme  court  in  passing  upon 
the  case  in  due  course. 

2.  Applying  the  principles  al>ove  announced 
to  the  petition  for  mandamus  and  the  answer 
thereto  filed  by  tiie  trial  judge,  a  mandamus 
absolute  should  be  granted,  and  it  is  so  ordered. 

(Syllabus  by  the  Court.1 

Application  by  J.  Strickland  and  others  for 
writ  of  mandamus  to  A  W.  Flte,  Judge. 
Writ  granted. 

Jas.  B.  Conyers  and  B.  J.  Conyers,  for  ap- 
plicants.   A.  S.  Johnson,  for  respondent 

LITTLE,  J.  Complaint  Is  made  In  the  pe- 
tition of  Strickland  and  Badger,  who  were 
convicted  of  a  misdemeanor  in  Bartow  su- 
perior court,  that  tbe  Honorable  A.  W.  Flte, 
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the  Jadge  presiding  at  their  trial,  refused  to 
certify  a  blU  of  exceptions  which  bad  been 
sued  out  by  their  counsel  In  order  to  have 
certain  errors  assigned  therein  reviewed  by 
this  court;  and  they  pray  tltat  a  mandamus 
absolute  shall  Issue  from  this  court  requiring 
Judge  Flte  to  certify  auch  bill  of  exceptions. 
There  seems  to  be  no  disagreement  as  to  the 
facts  under  which  the  judge  refused  to  cer- 
tify the  bill  of  exceptions,  nor  any  differ- 
ences as  to  the  truth  of  the  facts  recited  In 
the  bill  as  presented.  It  appears  that  after 
their  conyiction  the  petitioners  submitted  a 
motion  for  a  new  trial;  that  on  the  day  as- 
signed for  the  hearing  of  the  motion,  before 
it  was  heard  and  passed  upon,  counsel  for 
the  movant  presented  to  the  Judge  a  docu- 
ment which  Is  called  a  "bill  of  exceptions 
pendente  lite,"  and  asked  blm  to  certify  such 
exceptions.  The  Judge  refused  to  certify 
these  exceptions,  and  subsequently  passed  an 
order  overruling  the  motion  for  a  new  trial. 
Movants'  counsel  then  prepared  a  bill  of  ex- 
ceptions, which,  besides  assigrning  error  on 
the  overruling  of  the  motion  for  a  new  trial, 
set  out  a  copy  of  the  exceptions  pendente 
lite,  and  assigned  aa  error  the  refusal  of  the 
Judge  to  certify  them.  When  the  judge  as- 
certained that  the  main  bill  of  exceptions 
contained  a  copy  of  the  exceptions  pendente 
lite,  and  assigned  his  action  thereon  as  error, 
he  refused  to  certify  the  main  bill  of  excep- 
tions, and  In  writing  entered  thereon  the  rea- 
son for  his  refusal  In  the  following  words: 
"The  within  bill  of  exceptions  read  and  con- 
sidered. The  court  refuses  to  certify  the 
same  because  movants'  counsel  has  inccH^o- 
rated  therein  what  he  calls  'exceptions  pen- 
dente lite,'  and  which  were  disallowed  by  the 
court.  The  so-called  exceptlcws  pendente 
lite  are  In  no  way  connected  wltb  the  mo- 
tion for  a  new  trial,  and  allege  no  error  in 
the  trial  of  the  case,  nor  complain  of  any- 
thing that  transpired  during  the  trial  or  be- 
fore Judgment  was  rendered  in  said  case; 
and  nothing  therein  can  In  any  manner  af- 
fect the  guilt  or  Innocence  of  movants  or  the 
verdict  or  judgment  in  the  case."  In  his  an- 
swer to  the  mandamus  nisi  the  Judge  talces 
the  position  that  the  incorporation  of  the  ex- 
ceptions pendente  lite  in  the  bill  of  excep- 
tions under  the  circumstances  of  this  case 
was  improper,  and  intimates  that  the  mov- 
ants should  have  applied  for  a  nuindamua  to 
require  respondent  to  sign  the  bill  of  excep- 
tions pendente  lite,  or  by  a  writ  of  habeas 
corpus  to  test  any  legal  question  under  which 
it  was  claimed  that  the  petitioners  were  il- 
legally confined  in  the  chain  gang.  Without 
tmdertaliing  to  say  that  movants  could  not 
have  legally  instituted  a  proceeding  to  com- 
pel a  certification  of  proper  exceptions  pen- 
dente lite,  we  yet  think  that  the  Judge  erred 
in  refusing  to  certify  the  bill  of  exceptions 
because  it  contained  the  alleged  exceptions 
pendente  lite,  and  we  say  this  without  any 
regard  to  the  merits  of  any  question  raised 
by  the  exceptions  pendente  lite;  and  we  are 


not  to  be  understood  as  passing  npon  the 
question  whether  they  are  proper  exceptions, 
and  whether,  if  they  are,  there  is  any  merit 
in  them.  It  is  sufficient  to  know  that  mov- 
ants' counsel,  during  the  pendency  of  the 
case  or  the  motion  for  a  new  trial,  present- 
ed such  exceptions,  that  the  Judge  refused  to 
certify  them,  and  that  the  bill  of  exceptions 
contains  the  pendente  lite  exceptions  so  pre- 
sented, and  it  assigns  as  error  the  refusal 
to  certify  them.  The  Judge  says  that  the 
exceptions  pendente  lite  are  in  no  way  con- 
nected with  the  motion  for  new  trial,  and 
allege  no  error  in  the  trial  of  the  case,  nor 
contain  anything  that  transpired  during  the 
trial  or  before  Judgment  was  rendered  in 
said  case,  and  that  nothing  therein  could  in 
any  manner  affect  the  gnilt  or  innocence  of 
movants,  or  affect  the  verdict  or  Judgment  in 
the  case.  Counsel  for  plaintiffs  in  error  con- 
tend to  the  contrary,  and  it  Is  the  trial 
Judge's  decision  on  this  question  which  they 
propose  to  have  reviewed.  It  may  be,  as  the 
Jndge  says,  that  there  is  no  merit  in  the  ex- 
ceptions pendente  lite.  But,  whether  there 
is  or  not,  if  they  were  presented.  It  the  Jndge 
refused  to  certify  them,  if  counsel  for  mov- 
ants has  properly  incorporated  them  into  the 
bill  of  exceptions,  which  is  otherwise  true, 
and  properly  assigned  error  on  the  refusal 
of  the  judge  to  so  certify,  we  see  no  reason 
why  he  cannot  have  that  question  made  and 
detamined.  Indeed,  without  regard,  as  we 
have  said,  to  the  merits  of  the  exceptions,  it 
is  proper  practice,  as  we  understand  it.  to 
have  assigned  error  on  such  refusal,  if  tbe 
movant  desired  to  have  the  official  action  of 
the  Judge,  by  which  he  overruled  them,  re- 
viewed. As  we  understand,  the  Judge  im- 
poses no  objection  to  tbe  bill  of  exceptions 
as  being  untrue.  Being  true,  it  should  have 
been  certified,  to  the  end  that  the  errors  al- 
leged therein  to  have  been  committed  may 
be  considered  by  this  court.  It  may  be 
noted  in  this  connection  that  the  time  in 
which  exceptions  pendente  lite  may  be  filed 
has  been  extended.  Acts  1888,  p.  59.  It  is 
ordered  that  a  mandamus  absolute  do  issue 
in  terms  of  the  law  requiring  the  respondent 
to  certify  the  bill  of  exceptions  presented. 

Mandamus   made  absolute.    All  tbe  Jus- 
tices concurring. 


HURST  V.  GOODWIN. 

(Supreme  Conrt  of  Georgia.    Feb.  4,  1902.) 

SLANDER— ACTION  BT  INFANT. 

An  lufan^t  may,  by  his  next  friend,  main- 
tain an  action  for  slander. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pierce  county; 
Jos.  W.  Bennet,  Judge. 

Action  by  Mattle  Goodwin  against  N.  X. 
Hurst  Judgment  for  plaintiff.  Defendant 
brings  error.   Altirmed. 
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Estes  &  Walker  and  L.  A.  Wilson,  for 
plainiUT  in  error.  S.  W.  Sturgls  and  R.  O. 
Mitchell,  Jr.,  for  defendant  In  error. 

COBB,  J.  Mattie  Goodwin,  by  ber  n^t 
friend,  brought  against  Hurst  an  action  for 
slander  on  account  of  words  alleged  to  have 
been  uttered  by  him  which,  in  effect,  char- 
ged her  with  fornication  with  a  negro.  At 
the  trial  term  the  defendant  moved  to  dis- 
miss the  plaintiff's  suit  on  the  ground  that 
no  cause  of  action  was  set  forth  in  the  peti- 
tion for  the  reason  that  a  minor  had  no 
right  of  action  for  slander.  This  motion 
was  overruled.  After  the  introduction  of 
evidence  for  the  plaintiff,  a  motion  for  a 
nonsuit  was  made  upon  the  ground  that  It 
appeared  from  the  evidence  that  the  plain- 
tiff was  a  minor,  living  with  her  father, 
and  that  under  this  state  of  facts  she  was 
not  entitled  to  recover,  for  the  reason  tliat 
the  cause  of  action  set  forth  in  her  declara- 
tion inured  to  the  benefit  of  her  father  alone, 
and  she  had  no  right  to  bring  an  action  for 
the  same.  This  motion  was  also  overruled. 
The  case  proceeded  to  trial,  and  resulted  in 
n  verdict  for  the  plaintiff.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
likewise  overruled,  and  he  filed  a  bill  of  ex- 
ceptions complaining  of  the  several  rulings  of 
the  court  above  referred  to. 

If  an  Infant  Is  injured  by  the  tortious  con- 
duct of  another,  and  the  effect  of  the  Injury 
is  such  as  to  deprive  the  father  of  the  serv- 
ices of  the  infant,  the  father  can  maintain 
against  the  wrongdoer  an  action  for  what- 
ever damages  he  may  have  sustained  on  ac- 
count of  being  deprived  of  the  services  of 
his  child.  But  this  right  of  the  father  does 
not  relieve  the  wrongdoer  from  liability  for 
whatever  damages  accrue  directly  to  the  in- 
fant In  the  event  the  tort  is  one  which  re- 
sulted in  damage  to  the  Infant.  The  above 
proposItloDH  are  so  well  settled  that  It  Is 
useless  to  cite  authority  In  support  of  them. 
It  does  not,  however,  follow  that  the  right 
of  action  for  Injuries  of  every  character  to 
a  minor  child  is  In  the  father  alone.  If  the 
Injury  Is  one  from  which  the  father  does  not 
sustain  any  damage,— that  is,  which  does  not 
destroy  or  impair  the  ability  of  the  child  to 
render  services  to  the  father,— there  Is  no 
right  of  action  In  the  father  for  the  wrong 
done  the  child.  The  infant  may  maintain 
an  action  for  damages  on  account  of  any 
tort  committed  resulting  in  damages  to  him, 
whether  the  tortious  act  affects  the  parent 
or  not.  As  a  general  rule,  the  parent  does 
not  sustain  damage  from  the  defamation  of 
his  child's  character,  whether  that  defama- 
tion be  oral  or  written;  and  ordinarily, 
therefore,  the  parent  cannot  maintain  an  ac- 
tion for  slander  or  libel  against  the  defamer 
of  his  minor  child's  character.  But  In  all 
cases  wherever  defamatory  words  are  spo- 
ken or  written  of  a  minor  the  right  of  action 
accrues  to  the  minor,  and  suit  therefor  may 
be  brought  by  him  tlirou;;h  the  medium  of 


a  guardian  ad  litem  or  next  friend.  If  the 
defamatory  words,  whether  spoken  or  writ- 
ten, are  of  such  a  character  that  In  their  ef- 
fect they  deprive  the  parent  of  the  services 
of  the  child,  then,  under  the  principles  above 
referred  to,  the  father  may  maintain  an  ac- 
tion for  the  consequential  damages  result- 
ing to  him  therefrom.  But  this  would  not 
affect  the  right  of  the  Infant  to  maintain 
an  action  for  the  damages  accruing  directly 
to  him.  The  petition  set  forth  a  cause  of  ac- 
tion, the  evidence  fully  warranted  the  ver- 
dict, and  there  was  no  error  In  overruling 
the  motion  for  a  new  trial.  See  18  Am.  & 
Bug.  Enc.  T^w  (2d  Ed.)  p.  1052  (2);  Newell, 
Defam.  (2d  Ed.)  pp.  309,  370;  Odgers.  Ub. 
&  81and.  (2d  Eng.  Ed.)  p.  405. 

.Indgraent  affirmed.     All  the  Justices  con- 
curring. 


GRUMMET  et  al.  v.  BENTLEY  et  al. 

(Snpi-cme  Court  of  Georgia.     Feb.  7,  1902.) 

ACTION  FOR  LAND  —  EVIDKNCB  -  INSTRUC- 
TIONS —  DIRBCTINO  VERDICT  —  ACTION  BT 
HEIRS  —  DEED  —  DBFECTIVK    ACKNOWLEDQ- 

MENT— EXPENSES. 

1.  Plaintiffs  iu  an  action  for  land,  who  show 
afflnnallTely  that,  under  the  title  npon  which 
they  rely,  they  are  in  no  event  entitled  to  re- 
cover more  than  five-sevenths  of  the  premises 
in  dispute,  cannot  lawfnlly  have  a  verdict  for 
any  greater  fractional  part  thereof. 

2.  A  trial  judge  cannot  propmly  assume  that 
a  deed  attacked  for  forgery  is  in  fact  a  forged 
instrument,  when  the  question  of  its  genuine- 
ness depends  npon  what  conclusion  with  respect 
thereto  should  be  drawn  from  evidence  entirely 
circnnistantial,  including  the  mere  opinions  of 
witnesses,  and  a  comparison  of  the  signature 
affixed  to  the  paper  with  auother  writing  shown 
to  lie  iu  the  handwriting  of  the  alleged  maker. 
A  direction  of  a  verdict  based  upon  such  an  as- 
Huraption  was  necessarily  erroneons. 

3.  In  order  for  the  heirs  of  an  intestate  to 
maintain  an  action  for  land  belonging  to  his  es- 
tate, they  should  allege  and  prove  that  there 
had  been  no  administration  thereon,  or  that, 
if  there  had  been  administration,  the  adminis- 
trator was  discharged  before  the  action  was 
brought,  or  else  that  the  administrator.  If  in 
offlce  when  the  suit  was  begun,  consented  to  the 
bringing  thereof.  There  was  in  the  present 
case  no  demurrer  to  the  petition  for  failure  to 
mnke  the  proper  allegations  with  respect  to  the 
snhject  of  administration,  bat  the  point  as  to 
proof  in  this  regard  was  properly  presented  by 
a  request  to  charge. 

4.  A  deed  executed  outside  of  Georgia  was 
not,  on  .Tnnuary  31,  1883,  entitled  to  registra- 
tion In  this  state  by  virtue  of  an  acknowledg- 
ment made  by  the  maker  or  makers  thereof  be- 
fore the  clerk  of  a  court  of  the  state  in  which 
it  was  signed.  Though  such  a  deed  was  never- 
theless actually  placed  on  record  in  the  offlce 
of  a  clerk  of  the  superior  court  of  this  state,  a 
certified  copy  thereof  from  such  record  has,  as 
such,  no  evidentiary  valne. 

5.  In  order  to  render  admissible  in  evidence  a 
paper  purporting  to  be  sncb  a  copy,  the  party 
tendering  the  same  must,  as  in  the  case  of  an 
unregistered  deed,  show  the  due  execution  of 
an  original,  its  loss  or  destruction,  and  that 
the  paper  sought  to  be  introduced  Is  a  substan- 
tially correct  copy  thereof. 

6.  It  is  proper  to  refuse  to  give  in  charge  a 
request  predicated  upon  au  erroneous  assump- 
tion of  fact. 

7.  The  defendant  in  an  action  for  land  is  not. 
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under  the  improTement  act  of  1887,  entitled  to 
any  credit  for  the  value  of  a  chnrch  bnilt  upon 
the  land  by  popular  subscription,   nor  for  ex- 
penses incurred  in  fertilizing  the  land. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  WUcox  county; 
D.  M.  Roberts,  Judge. 

Action  by  William  H.  Bentley  and  others 
against  Cmmmey  &  Hamilton.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Vkeveraed. 

0.  Crummey,  D.  B.  Nicholson,  J.  L.  BankB- 
ton,  E.  D.  Oraham,  and  J.  H.  Martin,  for 
plaintiffs  in  error.  J.  W.  Haygood,  D.  A.  R. 
Crum,  and  Eldridge  Cutts,  for  defendants  in 
error. 

LUMPKIN,  P.  J.  The  defendants  in  er- 
ror, William  H.  Bentley,  Francis  A.  Bentley, 
Mary  E.  Denlson,  Roxey  A.  Lynd,  Franic  Hig- 
glns,  Naomi  Carter,  and  M.  B.  Sisney,  brought 
in  the  superior  court  of  Wilcox  county  an 
action  against  Crummey  &  Hamilton  for  the 
recovery  of  an  undivided  flve-sixths  of  four 
lots  of  land,  including  lot  No.  13  in  the 
Twelfth  district  of  originally  Dooly,  but  now 
Wilcox,  county.  They  also  prayed  for  dam- 
ages allied  to  have  been  done  by  the  de- 
fendants to  the  timber  upon  the  lots  in  ques- 
tion. The  first  four  plaintiffs  named  were 
brothers  and  sisters  of  M.  A.  Bentley,  de- 
ceased, and  the  last  three  were  the  children 
of  a  deceased  sister  of  M.  A.  Bentley.  The 
Jury  were  instructed  by  the  court  that  the 
plaintiffs  were  entitled  to  recover  flve-slxths 
of  the  lots  sued  for,  and  a  verdict  to  this  ef- 
fect, and  also  finding  for  the  plaintiffs  dam- 
ages in  an  amount  stated,  was  returned. 
The  defendants  moved  for  a  new  trial,  and, 
by  their  bill  of  exceptions,  allege  error  in 
overruling  their  motion.  It  contains  a  num- 
ber of  grounds  in  which  exception  is  taken 
to  certain  charges  given  by  the  court.  It  is 
unnecessary  to  deal  with  these  separately, 
because  the  case,  upon  Its  merits,  really 
turns  upon  the  decisive  instruction  indicated 
above.  We  shall,  in  the  discussion  which 
follows,  deal  with  the  main  qaestlon  Involved 
in  this  Instruction,  and  also  with  other  points 
which,  in  view  of  the  new  trial  to  be  had, 
may  be  material  at  the  next  hearing. 

1.  The  plaintiffs  showed  that  the  lots  In 
question  had  been  granted  by  the  state  of 
Georgia  to  M.  A.  Bentley  on  May  20,  1846, 
and  proved  their  relationship  to  him  as 
pointed  out  above.  It  also  appeared  that  at 
the  time  of  his  death  he  left  another  brother; 
that  his  mother,  Mrs.  Rachel  H.  Bentley, 
survived  him;  and  that  she  died  before  the 
present  action  was  begun.  Whether  or  not 
M.  A.  Beatley's  father  also  survived  him 
does  not  appear.  As  will  have  been  seen, 
the  court  hdd,  and  so  charged  the  Jury,  that 
the  plaintiffs  were  entitled  to  flve-sixths  of 
the  lots  for  which  they  sued.  This  could  not 
be  so,  for  at  the  time  of  his  death  his  es- 
tate was  divisible  into  seven  general  shares; 
his  father,  if  living,  being  entitled  to  one. 


and,  in  the  event  he  had  died  before  M.  A. 
Bentiey,  his  mother  being  entitled  to  this 
share.  See  Civ.  Code,  S  3355,  par.  6,  which 
reads  as  follows:  "The  father,  if  living,  in- 
herits equally  with  brothers  and  sisters,  and 
stands  in  the  same  degree.  If  there  be  no 
father,  and  the  mother  is  alive,  she  shall  in- 
herit in  the  same  manner  as  the  father 
would."  So  in  no  event  were  the  plaintiffs 
entitied  to  more  than  five-sevenths  of  the 
lots  in  controversy.  The  verdict  cannot  be 
upheld  on  the  theory  that  the  plaintiffs  were 
entiUed  to  recover  as  heirs  of  their  mother, 
for  their  petition  predicates  their  alleged 
right  to  recover  the  fractional  Interest  which 
they  claimed  in  the  lots  in  question  exi«-es»- 
ly  and  exclusively  upon  the  theory  that  they 
are  heirs  at  law  of  M.  A.  Bentley,  and  they 
did  not  undertake  to  base  their  right  of  ac- 
tion upon  the  proposition  that  they  were  also 
heirs  of  their  deceased  mother. 

2.  The  defendants  Introduced  in  evidence 
a  paper  purporting  to  be  a  deed  executed  in 
Richmond  county,  Oa.,  on  May  28, 1816,  from 
M.  A.  Bentiey  to  Elbert  Brisbane,  conveying 
lot  No.  18  in  the  Twelfth  district  of  Dooly 
county.  Upon  this  Instrument  the  names  of 
Riley  Monger  and  David  O.  Salisbury,  J.  P., 
appeared  as  witnesses.  The  plaintiffs  at- 
tacked this  instrument  as  a  forgery,  and  in- 
troduced evidence  strongly  tending  to  show 
that  such  was  the  fact.  Certain  witnesses 
testified  that  In  their  opinion  the  name  M. 
A.  Bentiey,  as  written  upon  this  paper,  was 
not  In  his  handwriting.  There  was  also  in 
evidence  a  letter  purporting  to  have  been 
written  by  M.  A.  Bentiey,  and  shown  to  be 
in  his  handwriting,  which  the  Jury  had  the 
opportunity  of  comparing  with  the  deed  of- 
fered in  evidence.  In  passing  upon  the  ques- 
tion whether  or  not  the  signature  of  M.  A. 
Bentiey  had  been  forged  thereto.  The  In- 
structions constraining  the  Jury  to  find  for 
the  plaintiffs  as  directed  necessarily  assuned 
that  this  deed  was  a  forgery.  We  do  not 
think  ttiat  It  was  the  right  of  the  Judge  to 
summarily  decide  this  question,  but  he 
should  have  left  the  same  to  be  determined 
by  the  Jury.  Save  only  as  to  the  alleged 
maker  of  and  witnesses  to  an  Instrument,  it 
Is  not  within  the  power  of  any  witness  to 
swear  absolutely  and  unqualifiedly  that  the 
same  Is  a  forgery.  There  was  In  the  present 
case  no  direct  and  positive  evldoice  of  for- 
gery. The  witnesses  who  denounced  the  in- 
strument In  controversy  as  a  forgery  merely 
stated  that  In  their  opinion  the  signature  of 
M.  A.  Bentiey  thereon  was  not  genuine. 
This  opinion  could  not  be  abeolntdy  binding 
upon  the  Jury,  especially  as  there  was  bef<M« 
them  a  writing  in  the  handwriting  of  M.  A. 
Bentiey  with  wtiich  they  could  compare  the 
signature  upon  the  deed,  and  form  their  own 
conclusion  as  to  its  genuineness.  If  the  deed 
was  not  a  forgery,  then,  clearly,  the  defend- 
ants showed  titie  out  of  the  plaintiffs  as  to 
lot  No.  13,  and  they  were  not  entitied  to  re- 
cover any  interest  in  the  same. 


Digitized  by  VjOOQiC 


Ua.) 


GRUMMET  v.  BENTLET. 


7cr 


8.  One  of  the  contentions  properly  made 
and  Insisted  upon  by  the  defendants  In  the 
court  belo-w  was  that  the  plaintiffs  were  not 
entitled  to  a  recovery  without  showing  ei- 
ther that  there  had  been  no  administration 
In  Georgia  npon  the  estate  of  M.  A.  Bentley, 
or  that,  If  there  had  been  an  administration, 
the  same  had  been  wound  np  and  the  admin- 
istrator discharged  before  the  date  upon 
which  the  petition  was  filed,  or  else  that,  if 
upon  that  date  there  was  an  existing  admin- 
istration, the  administrator  had  consented  to 
the  bring^ing  of  the  present  action.  As  the 
case  Is  to  be  tried  again  for  reasons  given 
above,  we  do  not  deem  It  essential  to  discuss 
now  the  bearing  of  the  evidence  in  the  rec- 
ord upon  the  contention  just  mentioned.  We 
will,  however,  for  the  guidance  of  court  and' 
counsel  when  the  next  trial  is  had,  call  at- 
tention to  the  settled  rule  that  in  order  for 
heirs  to  maintain  an  action  for  realty  be- 
longing to  the  estate  of  an  Intestate,  they 
should  "allege  and  prove  that  there  was  no 
administration  on  the  estate,  or  that  the  ad- 
ministrator, if  there  was  one,  assented  to 
their  bringing  suit."  Greenfield  v.  Mcln- 
tyre,  112  Ga.  691,  38  S.  E.  360.  Of  course, 
where  there  had  been  an  administration,  and 
the  administrator  bad  been  discharged,  the 
case  would  stand  as  if  there  had  been  no  ad- 
ministration at  all.  The  deficiency  of  the  pe- 
tition now  before  us  in  not  making  proper  al- 
legations with  respect  to  the  subject  of  ad- 
ministration was  not,  as  It  might  have  been 
by  an  appropriate  special  demorrer,  brought 
Into  question;  but  the  point  was,  by  a  writ- 
ten request  to  charge,  distinctly  made  that 
the  plaintiffs  were  not  entitled  to  recover 
without  making  the  requisite  proof  in  this 
regard. 

4.  The  defendants  sought  to  introduce  in 
evidence  a  paper  purporting  to  be  a  certified 
copy  of  a  deed  executed  In  Bledsoe  county, 
Tenn.,  on  August  26.  1856,  by  certain  of  the 
heirs  at  law  of  M.  A.  Bentley  to  their  moth- 
er. Mrs.  Kachel  H.  Bentley,  covering  all  the 
lots  in  controversy,  except  No.  13.  It  Is 
now  well-settled  law  that  "a  certified  copy 
of  a  deed,  taken  from  the  proper  records,  is, 
when  the  loss  or  destruction  of  the  original 
lias  been  shown,  admissible  in  evidence  to 
prove  the  existence,  genuineness,  and  con- 
tents of  the  original."  Holtzclaw  v.  Ed- 
niondson,  114  Ga.  171,  39  S.  E.  849.  Obvi- 
ously, however,  nnlesB  the  original  has  been 
by  authority  of  law  duly  admitted  to  record, 
n  registration  thereof  amounts  to  nothing, 
and  an  exemplification  from  the  record  has, 
in  and  of  itself,  no  evidentiary  value  what- 
ever. See  Hayden  v.  Mitchell,  103  Ga.  437, 
30  S.  B.  287,  and  cases  Cited.  The  tran- 
script of  the  record  in  the  case  now  before 
XMB  discloses  that  the  paper  offered  in  evi- 
dence purported  to  l)e  a  copy  of  a  deed  at- 
tested by  two  unofficial  witnesses,  the  exe- 
cution of  which  had,  however,  on  the  17th 
clay  of  November,  1858,  been  acknowledged 
by  the  makers  thereof  before  one  James  S. 


Pankey  as  "clerk  of  the  county  court  for 
the  county  Bledsoe,"  in  the  state  of  Tennes- 
see. The  motion  for  a  new  trial  recites  that 
the  certified  copy  tendered  In  evidence  show- 
ed that  the  deed  and  the  acknowledgment  of 
the  execution  thereof  were  recorded  in  the 
office  of  the  clerk  of  the  superior  court  of 
Wilcox  county  on  the  31st  day  of  January, 
1883.  But  it  is  clear  that  an  acknowledg- 
ment like  that  referred  to  was  not,  on  the 
date  last  mentioned,  legally  sufficient  to  ad- 
mit to  record  In  this  state  a  deed  executed 
in  another  Jurisdiction.  As  the  law  then 
stood,  "to  authorize  the  record  of  a  deed  to 
realty  or  personalty,  it"  had  to  "be  attested, 
if  executed  out  of  this  state,  by  a  commis- 
sioner of  deeds  for  the  state  of  Georgia,  or 
a  consul  or  vice-consul  of  the  United  States 
[the  certificates  of  these  officers,  under  their 
seals,  being  evidence  of  the  fact],  or  by  a 
judge  of  a  court  of  record  in  the  state  where 
executed,  with  a  certificate  by  the  clerk, 
under  the  seal  of  such  court,  of  the  genuine- 
ness of  the  signature  of  such  Judge."  These 
provisions  were  embraced  in  the  Code  of 
1882,  §  2706,  and  not  until  the  act  of  De- 
cember 18,  1893,  was  a  deed  executed  out- 
side of  this  state  entitled  to  record  here  by 
vlrtne  of  an  acknowledgment  of  its  genuine- 
ness before  a  "clerk  of  a  court  of  record"  of 
a  sister  state.  See  Acts  1893,  p.  87.  It  fol- 
lows that  the  clerk  of  the  superior  court  of 
Wilcox  county  had  no  authority  to  record 
the  document  above  referred  to,  and  his  ac- 
tion in  the  premises  should  be  treated  as  a 
mere  nullity. 

5.  The  next  inquta7  with  respect  to  the 
paper  sought  to  be  introduced  in  behalf  of 
the  defendants  is,  did  the  evidence  rdled  on 
In  connection  therewith  duly  establish  the 
execution  of  an  original  which  bad  been  lost 
or  destroyed,  and  of  which  this  paper  was  a 
substantially  correct  copy?  We  have  care- 
fully read  all  of  the  testimony  by  which 
the  defendants  undertook  to  lay  the  founda- 
tion for  the  introduction  of  secondary  evi- 
dence with  reference  to  the  execution  of  the 
alleged  deed  above  mentioned,  and  have 
reached  the  conclusion  that  the  trial  Jndge 
was  right  in  excluding  the  document  tender- 
ed by  the  defendants  as  a  copy  of  the  same. 
The  testimony  most  strongly  tending  to 
sbow  that  this  copy  was  admissible  as  sec- 
ondary evidence  was  that  of  S.  G.  Norwood, 
taken  by  interrogatories.  He  testified,  iu 
effect,  that  he  had  seen  an  original  deed 
purporting  to  have  been  signed  by  the  heirs 
of  Mrs.  Rachel  H.  Bentley,  or  some  of  them, 
conveying  certain  property  to  her;  and  he 
also  testified  that  the  signatures  of  the  wit- 
nesses on  such  deed  were  apparently  genu- 
ine. But  he  further  testified  that  he  was 
unable  to  state  whether  or  not  the  copy 
deed  (being  the  paper  offered  in  evidence) 
embraced  a  description  of  the  lots  described 
in  the  original  deed.  In  this  connection  he 
stated:  "Whether  this  be  a  true  and  per- 
fect copy  of  the  original  deed  in  all  things, 
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I  cannot  and  dare  not  say.  For  instance, 
the  number  of  lots  of  land,  and  counties  in 
which  located,  conld  not  be  yerified  or  re- 
membered by  me."  Another  witness,  W.  S. 
Thompson,  testified:  "I  cannot  state  poel- 
tlvely  whether  this  certified  copy  covers  the 
same  lands  that  the  deed  I  had  [referring 
to  the  alleged  original]  covered  or  not,  but 
my  recollection  is  that  the  original  covered 
all  of  these  lands  in  suit,  except  one  lot  I 
don't  recollect  which  lot  it  was."  In  view 
of  this  testimony,  we  cannot  bold  that  his 
honor  below  erred  in  ruling  that  the  defend- 
ants had  failed  to  prove  with  sufficient  dis- 
tinctness that  the  copy  sought  to  be  intro- 
duced was  even  a  substantial  c<^y  of  the  al- 
leged lost  original. 

6.  The  court  was  requested  to  charge: 
"If  the  evidence  shows  that  M.  A.  Bentiey 
left  a  will,  and  no  will  ha8>  been  introduced, 
then  there  can  be  no  recovery  on  the  part 
of  the  plalntlfTs,  who  clalni  as  his  heirs  at 
law."  This  request  was,  on  its  face,  predi- 
cated on  the  theory  that  no  paper  purt>ort- 
Ing  to  be  the  last  will  and  testament  of  M. 
A.  Bentiey  had  been  Introduced  in  evidence. 
It  appears,  however,  that  such  a  paper  was 
introduced  in  evidence;  and  therefore  the 
rctiuest  was  based  upon  a  false  assumption 
of  fact,  and  was  properly  refused.  In  one 
ground  of  the  motion  it  is  alleged  that  the 
court  erred  in  permitting  the  Introduction 
of  this  paper,  but  as  It  was  not  in  this 
ground  set  forth,  either  literally  or  in  sub- 
stance, no  question  is  thereby  properly  pre- 
sented for  determination  by  this  court 

7.  The  defendants  in  their  answer  set  up 
that  they  were,  under  what  is  Icnown  as  the 
"Improvement  Act  of  1897,"  entitled  to  com- 
pensation for  certain  improvements  which 
they  alleged  had  been  placed  by  them  upon 
the  premises  In  dispute.  Among  the  items 
Insisted  upon  was  a  church,  which  It  ap- 
pears had  been  built  ujwn  one  of  the  lots  by 
popular  subscription.  Another  item  consist- 
ed of  a  claim  for  improvement  to  the  land 
by  reason  of  fertilization.  The  court  held 
that  the  defendants  were  not  entitled  to  any 
allowance  upon  these  claims;  and  we  are  of 
the  opinion  that,  even  giving  to  the  act  in 
question  its  widest  possible  scope  and  oper- 
ation, the  views  entertained  by  the  trial 
Judge  were  undoubtedly  sound. 

Judgment  reversed.  All  the  Justlc-es  con- 
cnrring,  except  FISH,  J.,  disqualified. 


McOALL  T.  BEXTLEY  et  al. 
(Supreme  Oourt  of  Georgia.    Feb.  7,  1902.) 

WRIT    or    ERROR  —  DISMISSAL  —  DEED  —  EVI- 

DENCB5— CERTIFIED  COPY— AFFIDAVIT  OF 

FORGERY— BURDEN    OF    PROOF. 

1.  The  failure  of  the  clerk  of  the  superior 
court  to  transmit  to  this  court  a  portion  of  tite 
record  which  has  heen  specified  in  the  bill  of 
exceptions  does  not  present  a  cause  for  dis- 
missinf;  a  writ  of  error,  uuless  it  appears  that 
the  plaiiitifF  in  error  is  properly  chargeable  in 
some  way  as  being  the  cause  of  such  omission. 


It  is  incumbent  on  the  plaintiff  In  error  to  have 
duly  established  in  the  court  below  a  copy  of 
Bucn  part  of  the  record,  and  have  the  same 
transmitted.  Proper  diligence  on  his  part  in 
this  respect  will  prevent  dismissal.  In  the 
present  case  the  part  of  the  record  omitted  is 
not,  under  the  view  which  we  talie  of  the  case, 
material  to  a  consideratiou  of  the  same,  and 
the  motion  to  dismiss  the  writ  of  error  is  over- 
ruled. BlaclcweU  v.  Compton,  33  S.  E.  672.  107 
Ua.  7C4;  Giles  v.  Parlcer.  33  S.  E.  673,  lOS  Ga. 
779. 

2.  When  a  paper  purporting  to  be  a  certified 
copy  of  a  deed  is  offered  in  evidence,  it  niny 
be  met  by  an  affidavit  of  forgery  nnder  the 
provisions  of  Civ.  Code,  {  3628;  and  this  is 
true  notwithstanding  the  copy  offered  is  of  an 
original,  which  is  sliown  Irr  such  copy  to  je 
more  tlian  30  years  old.  When  such  co^y  is 
met  by  au  affidavit  of  forgery,  the  burden  is  on 
the  party  offering  the  copy  to  show  the  execu- 
tion of  the  original.  Patterson  v.  Collier.  75 
Oa.  419,  5S  Am.  Rep.  472;  Holland  v.  Carter. 
3  8.  E.  690,  79  Ga.  139;  Jones  v.  Morgan,  13 
Ga.  513;   Bryan  v.  Walton,  14  Ga.  18S. 

3.  This  case  is  controlled  on  its  merits,  as 
well  as  upon  the  other  grounds  of  the  motion 
for  new  trial,  by  the  rulings  in  the  case  of 
Ornmmey  v.  Bentiey  (this  day  decided)  40  S. 
B.  7C5. 

(Syllabus  by  the  Court.) 

firror  from  superior  court  Wilcox  county; 
D.  M.  Roberts,  Judge. 

Action  between  J.  A.  McCall  and  W.  H. 
Bentiey  and  others.  From  the  judgment, 
McCall  brings  error.    Reversed. 

J.  L.  Bankston  and  J.  H.  Martin,  for  plain- 
tltt  in  error.  J.  W.  Haygood  and  Eidridge 
Cutts,  for  defendants  in  error. 

PER  CURIAM.    Judgment  reversed. 

FISH.  J.,  disqualified. 


HORN  V.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  20.  1001.) 

STjVTUTES— REPEAL  BY  IMPLICATION. 
Where  by  an  act  of  the  general  asisembly  a 
town  is  incorporated  with  certain  rights  and 
powers,  and  the  charter  is  amended  by  a  snb- 
sequeul  act  granting  an  additioual  power  not 
inconsistent  with  anything  in  the  original  char- 
ter, this  latter  act  is  not  repealed  by  implica- 
tion by  a  later  act  which  does  not  express  or 
indicate  any  intention  to  repeat  it,  which  does 
not  refer  to  the  subject-matter  of  the  inter- 
mediate act,  which  contains  nothing  to  show 
that  tlie  last  act  is  intended  as  a  revision  of  the 
former  ones  or  as  exhaustive  of  the  subject. 
and  which  contains  and  re-enacts  substantially 
all  of  the  provisions  of  the  original  act  of  in- 
corporation. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Webster  coun- 
ty; Z.  A.  LItUejobn,  Judge. 

J.  l.i_  Horn  was  convicted  of  selling  liquor 
without  a  license,  and  brings  error.  Re- 
versed. 

J.  B.  Hudson  and  L.  'B.  Bleckley,  for  piain- 
tur  in  error.  F.  A.  Hooper,  SoL  Gen.,  for  the 
State. 

SIMMONS,  C.  3.  In  1857  the  general  as- 
sembly passed  an  act  Incorporating  the  town 
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of  Preston,  |n  Webster  county.  In  1859  It 
added  an  amendment  to  this  charter,  giving 
the  town  authorltlefl  power  to  grant  retail 
licenses  for  the  sale  of  liquor.  In  1870  It 
reienacted  the  original  (barter,  word  for 
word,  except  that  the  new  act  substltnted 
dltferent  names  as  those  of  the  town  offi- 
cers, changed  certain  dates,  and  extended 
the  limits  of  the  corporation.  In  this  act 
the  amendment  of  1859  was  left  out,  and  not 
referred  to  In  any  manner.  In  1901  Horn 
applied  to  the  town  authorities,  and  obtained 
a  license  from  them  to  retail  liquors.  He 
was  Indicted  by  the  grand  jury  for  retailing 
liquors  without  a  license  from  the  proper  au- 
thorities. The  sole  question  In  the  case  was 
whether  the  amendment  of  1869  was  repeal- 
ed by  the  act  of  1870.  This  question  was 
submitted  to  the  judge  upon  an  agreed  state- 
ment of  facts.  The  Judge  held  that  the  act 
of  1859  bad  been  repealed  by  the  act  of  1870, 
and  the  jury,  in  accordance  with  this  deci- 
sion, returned  a  verdict  of  guilty.  The  ac- 
cused moved  for  a  new  trial,  his  motion  was 
overruled,  and  be  excepted. 

Did  the  act  of  1870.  which  simply  re-en- 
acted the  act  of  1857,  repeal  the  act  of  18507 
We  think  not  The  act  of  1870  did  not  men- 
tion or  allude  to  the  act  of  1859.  It  was  not 
an  effort  by  the  g^ieral  assembly  to  revise 
the  charter  of  the  town,  nor  to  make  any 
material  amendment  thereto,  exc^t  by  ex- 
tending the  limits.  All  of  the  powers  and 
privileges  conferred  by  the  act  of  1867  were 
simply  re-enacted.  The  rule  as  to  repeal  by 
Implication  is,  in  such  cases,  so  far  as  we 
can  ascertain  from  the  authorities,  that 
when  the  legislature  Intends  to  revise  a  for- 
mer act  or  charter,  or  to  deal  exhaustively 
with  the  subject  of  all  or  a  part  of  the  orig- 
inal act,  and  a  portion  of  the  original  act 
Is  left  out,  such  omitted  portion  Is  repealed 
by  Implication.  This  is  the  rule  laid  down 
by  the  authorities  relied  upon  by  the  so- 
licitor general.  The  case  of  Lovette  v.  Rail- 
road Co.,  C6  Oa.  143,  was  predicated  upon 
this  principle.  Tbe  legislature  had  appoint- 
ed a  commission  to  revise  the  laws  of  Geor- 
gia. In  the  revision  of  the  act  of  1856  the 
commission  omitted  certain  words.  The 
court  held  that  these  words  must  have  been 
intentionally  omitted  in  the  revision;  that, 
as  the  committee  was  undertaking  to  revise 
the  whole  law,  this  portion  of  the  act  was  re- 
pealed by  its  omission  from  the  Code.  But- 
ner  v.  BoifeuIUet,  100  Ga.  743,  28  S.  E.  464, 
was  decided  upon  the  same  principle.  The 
act  dealt  with  In  that  case  was  one  to  re- 
vise the  city  charter  of  Macon,  and  It  was 
beld  that  certain  sections  not  incorporated 
in  the  revision  were  repealed.  Other  cases 
might  be  cited  to  the  same  efTect  The  rule 
Is  dlfTerent,  however,  when  there  Is  nothing 
to  Indicate  an  intention  to  revise  the  former 
act  or  to  deal  exhaustively  with  the  subject 
The  act  of  1870  did  not  attempt  to  revise  the 
act  of  1867.  It  contained  nothing  to  indi- 
cate or  intimate  an  intention  to  repeal  even 
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the  act  of  18BT.  On  the  contrary,  it  recog- 
nized that  act  by  reference.  There  was 
nothing  In  either  the  act  of  1867  or  that  of 
1870  in  regard  to  the  sale  of  intoxicating  liq- 
uors. Tlie  act  of  1859  was  not  mentioned, 
referred  to,  or  hinted  at  In  the  act  of  1870. 
The  reason  for  the  passage  of  tbe  act  of 
1870  Is  not  known  to  us.  The  act  of  1857 
had  not  expired  by  limitation,  nor  had  the 
charter  been  forfeited.  The  act  of  1870 
amounted  to  nothing  more  than  a  re-enact- 
ment of  the  act  of  1857  In  so  far  as  the  pow- 
ers granted  were  concerned.  It  granted  no 
more  and  no  less  power  than  did  the  act  of 
1857.  It  amounted  to  no  more  than  If  It  had 
simply  declared,  "The  charter  granted  by  the 
act  of  1857  Is  hereby  re-enacted."  Such  an 
act  cannot  be  held  to  repeal  or  change  any 
of  the  powers  and  privileges  given  In  the 
first  act  It  amounted  to  but  a  declaration 
that  the  act  of  1867  was  still  in  force,  and 
it  related  back  to  the  time  of  the  passage 
of  the  act  of  1857.  This  being  so,  there  is 
clearly  no  repeal  of  the  act  of  1858.  "Where 
a  statute  merely  re-enacts  the  provisions  of 
an  earlier  one.  It  is  to  be  read  as  part  of  the 
earlier  statute,  and  not  of  tbe  re-enacting 
one,  if  it  is  in  conflict  with  anoUier  passed 
after  the  first  but  Iiefore  tbe  last  act  and 
therefore  does  not  repeal  by  Implication  the 
Intermediate  one."  End.  Inteip.  St  I  194; 
23  Am.  &  Eng.  Enc.  Law,  486  et  seq.;  1  DHL 
Mun.  Corp.  (4th  Ed.)  {  86;  Morlsse  ▼.  Bank, 
1  0.  B.  (N.  S.)  67,  85:  Id.,  28  Law  J,  0.  P. 
(N.  S.)  62;  Brwin  v.  Moore,  15  6a.  881. 

Judgment  reversed.  All  the  justices  con- 
curring, except  LITTLE,  J.,  absent,  on  ac- 
count of  sickness. 


MJHEW  V.  HEWBTT  et  al. 

<8npreme  Court  of  North  Carolina.     Feb.  25, 

1902.) 

REFORMATION   OF    DEBD—BVIOSNCB— SUFFI- 
CIENCY—QOBSTICM*  FOB  JURY. 

In  a  suit  to  reform  a  deed  executed  to 
plalDtiiTB  former  wife  by  her  brother,  plaintiff 
testified  that  he  paid  the  purdiase  money,  and 
directed  the  deed  to  be  made  to  himself;  that 
his  grantor  had  the  deed  recorded;  that  he  did 
not  discover  the  mistake  until  after  registration. 
One  of  the  defendants  testified  that  plaintiff 
paid  the  purchase  money.  Beld  snffldent  to  go 
to  the  jury  with  an  instruction  that  to  au- 
thorize a  verdict  for  plaintiff,  the  proof  must 
be  clear,  strong,  and  convincing. 

Appeal  from  superior  court  Brunswick 
county;  Brown,  Judge. 

Action  by  8.  W.  Lehew  against  F,  B.  Hew- 
ett  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

Iredell  Meares,  for  appellant  Bellamy  & 
Peschau,  for  appellees. 

CLARK,  J.  This  Is  an  actlcm  for  reforma- 
tion of  a  deed  executed  to  plalntUTs  former 
wife.  The  plaintiff  testified  that  he  paid 
the  purchase  money  himself,  and  directed 
that  the  deed  should  be  made  to  himself; 
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Qiat  he  did  not  Intend  to  bare  the  deed  made 
to  his  wife;  that  he  directed  his  wife's 
brother,  from  whom  he  bought  the  land,  to 
bare  the  deed  drawn  to  plaintiff,  and  that 
the  said  grantor  had  the  deed  recorded;  that 
he  (the  plaintiff)  did  not  discover  till  after 
the  registration  that  the  deed  was  executed 
to  his  wife.  One  ot  the  defendants  testified 
that  the  plaintiff  paid  the  purchase  money. 
No  fraud  was  alleged  or  proved,  and  his 
honor  correctly  held  that.  In  order  to  reform 
a  deed  for  mistake,  the  proof  should  be  clear, 
strong,  and  convincing.  Cobb  v.  Edwards, 
117  N.  C.  244,  23  S.  E.  241.  The  evidence 
was  sufficient  to  be  submitted  to  the  Jury 
with  the  instruction  that  It  must  be  clear, 
strong,  and  convincing  to  warrant  a  verdict 
for  the  plaintiff;  but  whether  It  was  or  was 
not  "strong,  clear,  and  convincing"  was  to 
be  determined  by  the  Jury,  and  not  by  the 
court,  otherwise  the  Jury  would  be  useless. 
"The  Judge  has  no  more  right,  when  the  tes- 
timony, if  believed,  is  sufficient  to  be  sub- 
mitted to  the  Jury,  to  determine,  in  the  trial 
of  civil  actions,  what  is  strong,  clear,  and 
convincing  proof,  than  he  has,  in  the  trial  of 
a  criminal  action,  to  express  an  opinion  as 
to  whether  guilt  has  been  shown  beyond  a 
reasonable  doubt"  Cobb  v.  Edwards,  117 
X.  C,  at  page  253,  23  S.  E.  244,  citing  Hemp- 
hill V.  Hemphill.  90  N.  C.  436,  6  S.  E.  201. 
Bis  honor  should  have  submitted  the  case  to 
the  Jury  under  a  charge  that,  while  it  re- 
quired clear,  cogent,  and  convincing  proof, 
not  merely  a  preponderance  of  evidence,  in 
order  to  refrarm  a  deed  for  mistake,  it  was 
for  the  Jury  to  determine  from  the  evidence 
whether  any  mistake  had  been  made  In 
drafting  the  deed,  and,  in  order  to  do  so, 
that  they  should  be  fully  satisfied  that  the 
mistake  had  been  made,  before  they  could 
find  for  the  plaintiff. 

In  refusing  to  submit  the  case  to  the  Jury 
there  was  error. 


BUTLER  et  ax.  v.  SOUTH  CAROUNA  &  O. 

EXTENSION  R.  CO. 

(Snpreme  Oonrt  of  North  Carolina.     Feb.  2B, 

1902.) 

KZPKRT    WITNDSSBS-CONTRADICnON— RBAD- 

INO   FROM  PROFB88IONAL.  WORKS 

—RES  0B8T.«. 

1.  An  expert  medical  witness  cannot  be  dis- 
credited by  reading  an  opposite  opinion  from  a 
text-l)ook  in  the  presence  of  the  jury,  and  ask- 
ing him  whether  it  is  correct,  where  he  has  in 
no  way  referred  to  the  book  to  sustain  Us  opin- 
ion, or  otherwise  relied  on  it. 

2.  In  an  notion  against  a  railroad  company 
for  personal  injuries  sustained  by  plaintiff  in 
being  thrown  from  her  seat  in  a  caboose  hy  the 
sudden  backing  of  the  engine  against  the  train, 
testimony  of  the  conductor  of  the  train  wheth- 
er any  one  told  him  when  he  went  into  the 
car  how  plaintiff  was  hurt  was  not  admissible 
as  part  of  the  res  gestse,  where  he  was  not 
present  at  the  time  of  the  injury,  and  did  not 
know  how  long  it  was  afterwards  before  he 
went  into  the  caboose,  and  did  not  know 
whether  plaintiff  heard  the  statement  then 
made. 


S,  Testimony  that  the  conductor  and  brake- 
men  were  careful,  prudent  men,  was  properly 
excluded. 

Appeal  from  superior  court,  Rutherford 
county;  Justice,  Judge. 

Action  by  P.  B.  Butler  and  wife  against 
the  South  Carolina  &  Georgia  EtxtensioD 
Railroad  Company  for  injuries  sustained  by 
the  wife  while  a  passenger  in  a  freight  ca- 
boose. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Reversed. 

The  defendant  offered  as  a  witness  tbe 
conductor  of  the  train  (one  McGuire),  who 
testified  he  was  not  in  the  car  when  plaintiff 
was  hurt,  but  vent  In  the  car  afterwards, 
and  learned  then,  for  the  first  time,  that  she 
was  hurt  She  was  at  the  time  sitting  upon 
a  seat  at  tbe  side  of  the  car.  The  defend- 
ant's ODimBel  proposed  to  ask  this  witness 
whether  any  one  told  bim  when  he  went  in- 
to the  car,  one  minute  after  last  coupling, 
bow  plaintiff  was  hurt  The  plaintiff  ob- 
jected. Tbe  court  allowed  this  question  to 
be  asked  and  answered,  provided  any  state- 
ment was  made  by  plaintiffs,  or  either  of 
them,  or  by  any  one  in  tbeir  presence  or 
bearing.  Tbe  witness  stated  that  he  did  not 
remember  who  made  tbe  statement  and  be 
did  not  know  that  tbe  plaintiffs,  or  either  of 
them,  heard  the  statement  Witness  did  not 
know  how  long  after  feme  plaintiff  was  hurt 
it  was,  as  he  did  not  know  she  was  hurt  un- 
til he  went  into  the  car.  The  court  thereup- 
on sustained  the  plaintiff's  objection.  De- 
fendant excepted. 

Webb  &.  Webb  and  F.  H.  Busbee,  for  ap- 
pellant. McBrayer  &  Justice  and  Justice  A 
Flees,  for  appellees. 

COOK,  J.  Feme  plaintiff,  accompanied  by 
her  husband,  was  traveling  upon  defendant 
company's  freight  (or  mixed)  train.  When 
she  entered  tbe  caboose,  with  her  baby  in 
her  arms,  the  conductor  of  the  train  gaye 
her  a  chair,  which  she  accepted,  and  occu- 
pied until  the  train  stopped  at  one  of  Its 
stations.  At  this  station  (Union  Mills)  tbe 
engine  was  taken  from  the  freight  cars  and 
caboose,  leaving  them  standing  on  the  main 
track,  and  went  upon  the  side  track  to  get 
some  cars,  and,  upon  returning,  "shunted" 
two  cars  back  against  the  cars  on  the  main 
track  with  such  taece  that  tbe  f«ne  plaintiff 
was  knocked  out  of  her  chair  seven  feet 
falling  upon  tbe  fioor,  with  ber  baby  in  her 
arms.  She  was  picked  up  by  her  husband 
and  placed  upon  a  seat  fastened  to  the  side 
of  the  car;  and  afterwards,  while  sitting 
there,  the  engine  struck  the  cars  with  sacb 
violence  that  she  was  knocked  from  her  seat 
and  thrown  eight  or  ten  feet  upon  a  chair, 
nnd  her  husband  ag;aln  helped  her  up. 
From  these  two  falls  she  received  Injuries. 
While  helping  her  up  tbe  last  time,  ber  hus- 
band testified,  upon  objection  and  exception 
by  defendant  that  she  said  to  bim  "that 
she  was   hurt    •    *    *    sbe  was   flooding 
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from  the  fall,  and  to  puU  ber  dotbea  under 
her,  to  prevent  the  blood  getting  on  the 
floor,  before  taking  her  up."  Her  baby  was 
about  three  months  old,  and  before  the  fall, 
since  the  birth  of  the  child  and  before,  she 
had  been  well;  but  since  the  fall  she  had 
been  constantly  sufTerlng,  and  her  person 
vras  lacerated  and  her  womb  dislocated,  and 
nervous  and  sick.  A  short  time  before  the 
trial  the  doctors  examined  her,  and  found 
her  in  an  exceedingly  nervous  condition,  suf- 
fering from  a  dislocated  utems  and  lacerat- 
ed perineum.  When  she  stood  up,  the  neck 
of  the  womb  protruded  out  of  the  vaghia. 
The  main  contention  between  the  parties  up- 
on the  trial  was  aa  to  the  cause  of  these  In- 
juries,—whether  they  resulted  from  the  fall 
or  falls,  or  from-  some  other  cause.  If  from 
the  fall  or  falls,  then  defendant  company 
would  be  liable,  as  insisted  by  plaintiff,  for 
having  negligently  handled  Its  train,  and 
thereby  throwing  the  feme  plaintiff  upon 
the  floor,  producing  this  result  As  to  this 
cause  the  doctors  (expert  witnesses)  dis- 
agreed. Dr.  Downey  testified  on  behalf  of 
plaintiff  that  the  Injuries  could  have  been 
caused  by  a  fall,  while  Dr.  Caldwell  testi- 
fied on  behalf  of  defendant  that  they  could 
not  have  been  caused  by  a  fall.  Upon  the 
cross-examination  of  Dr.  Caldwell,  the  plain- 
tlfTs  counsel  asked  him  "if  the  text-book 
and  standard  authorities  In  the  medical  pro- 
fession from  which  witness  acquired  his 
knowledge  did  not  differ  with  witness. 
Counsel  for  plaintiff  further  asked  him  if 
the  editors  of  a  book  shown  witness,  enti- 
tled 'American  Text-Book  of  Surgery,'  and 
edited  by  ten  or  twelve  physicians,  were 
men  of  standing  in  his  profession,  and  men 
whose  writings  were  accepted  as  authority. 
Witness  answered  that  they  were  men  of 
such  standing,  and  their  writings  were  ac- 
cepted as  authority,  and  said  book  was  an 
authority  In  the  medical  profession.  Coun- 
sel for  plaintiff  then  asked  if  that  book  did 
not  lay  it  down  that  the  Injury  he  found  on 
the  person  of  feme  plaintiff  could  be  pro- 
duced by  a  fall.  Counsel  at  the  time  was 
looking  at  said  book.  Defendant  objected. 
The  court  stated  that  this  was  pr(q>er  upon 
cross-examination  of  defendant's  witness,  if 
for  the  purpose  of  testing  his  opinion,  and 
not  as  substantive  evidence.  (Defendant 
excepted.  Exception  7.)  Counsel  here  show- 
ed the  witness  the  book,  and  proposed  to 
read  from  it  in  formulating  his  question, 
and  propounded  one  question  from  the  book, 
to  which  defendant  objected;  and  upon  ob- 
jection the  plalntlfTs  counsel  withdrew  the 
question,  and  afterwards  proceeded  without 
the  book  to  cross-examine  the  witness  as 
to  the  Injury  to  the  perineum.  Defendant 
objected.  The  court  allowed  It,  if  for  the 
purpose  of  testing  the  witness'  opinion.  (De- 
fendant excepted.  Exception  8.)  The  plain- 
tiff's counsel  asked  the  witness  about  the 
American  Text-Book  of  Surgery,  and  said: 
'This    book    [apparently   reading    from    It] 


says  traumatic  injury  to  the  perineum  may 
be  produced  by  accidental  injury.  Is  that 
correct?*  (Objection  overruled.  Bxception 
9.)  Answered.  'No,  I  think  not;  my  opin- 
ion Is  as  good  as  that  book.'  The  counsel  for 
plaintiff  at  the  time  held  the  open  book  In 
his  hand,  and  looking  at  It  where  the  book 
said  It" 

Id  permitting  plaintiff's  counsel  to  state 
to  the  witness  In  presence  of  the  Jury  what 
the  "book  says,"  his  honor  erred,  and  a  new 
trial  must  be  had.  Counsel  could  not  have 
read  the  book  to  the  Jury  in  his  argument 
Huffman  v.  Click,  77  N.  0.  65;  State  v.  Kog- 
ers,  112  N.  0.  874,  17  S.  B.  297.  This  being 
settied.  It  must  follow  as  a  logical  sequence 
that  he  could  not  state  to  the  witness,  as  a 
fact  in  the  presence  of  the  Jury,  that  which 
he  could  not  read  or  state  to  them  in  his 
argument  In  1  Greenl.  Ev.  (16tb  Ed.)  p. 
260,  I  162k,  the  author  says:  "It  has  been 
thought  by  some  courts  that  an  expert  wit- 
ness may  be  discredited  by  reading  an  op- 
posite opinion  from  a  professional  treatise, 
or  by  being  asked  whether  opposing  views 
have  not  been  laid  down  by  writers,  or 
whether  he  agrees  with  certain  opposing 
opinions  then  read;  and  It  is  generally  held 
that  it  cannot  be  done,  except  that  where 
a  witness  has  referred  to  a  treatise,  or  to 
writers  generally,  as  agreeing  with  him,  the 
treatise  may  be  shown  not  to  agree  with 
him.  Just  as  any  other  assertion  of  a  wit- 
ness may  be  disproved."  In  the  case  at  bar, 
coimael  said:  "This  book  [apparently  read- 
ing from  it]  says  traumatic  injury  to  the 
perineum  may  be  produced  by  accidental 
injury.  Is  that  correct?"  This  qaestion 
could  not  have  the  effect  of  contradicting 
the  witness,  for  he  had  not  referred  to  the 
book  to  sustain  his  opinion,  or  otherwise  re- 
lied upon  It;  and  the  only  effect  It  could 
have  had  was  to  Inform  the  Jury  of  the 
opinion  therein  expressed.  In  contradiction 
of  the  opinion  he  entertained,  which  is  In 
violation  of  the  general  rule  stated  by  Green- 
leaf,  and  of  the  principle  settled  In  the  two 
decisions  of  our  own  court  above  cited.  In 
Fisher  v.  Railroad  Co.,  89  Cal.  399,  26  Pac. 
894,  on  page  409,  89  Cal.,  page  896,  26  Pac., 
the  learned  Justice  De  Haven  says:  "The 
court  erred  in  permitting  the  attorney  for 
the  plaintiff,  upon  the  cross-examination 
of  the  witness  Dr.  Woolsey,  to  read  extracts 
from  certain  medical  books,  and  then  ask 
tlie  witness  whether  be  agreed  with  the 
same  or  not"  In  People  v.  Hall,  48  Mich. 
483,  12  N.  W.  665,  42  Am.  Rep.  477.  It  is 
held  that  the  reading  of  scientific  books  to 
the  Jury  as  evidence,  in  Itself,  is  not  per- 
missible, which  Is  followed  In  Marshall  v. 
Brown,  60  Mich.  148,  15  N.  W.  55,  wherein 
the  learned  Justice  Cooley.  delivering  the 
opinion  of  the  court,  held  that  counsel  could 
not  be  allowed  to  place  statements  of  medi- 
cal books  before  the  Jury  by  reading  there- 
from to  the  witness,  and  then  asking  him 
whether  what  had  been  .read   stated   the 
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facta  tberein  set  forth.  In  Cltj  of  Bloom- 
Ington  T.  Shrock,  110  lU.  219,  SI  Am.  Rep. 
679,  the  court  held  It  to  be  error  for  coun- 
sel to  read  from  standard  authors  (medical) 
to  tiie  witness  upon  cross-examination,  and 
then  ask  If  he  agreed  with  the  author,— very 
analogous  to  the  case  at  bar.  There  are 
other  rulings  to  the  same  effect  Plaintiff's 
counsel  cite  an  authwlty  (Hess  v,  Lowrey, 
23  N.  B.  166,  7  U  R.  A.  90,  17  Am.  St  Rep. 
.3S5;  an  Indiana  case)  wherein  It  is  held 
that  it  Is  recognised  as  a  proper  method  of 
cross-examination,  In  order  to  test  the  learn- 
ing of  the  witness  who  testified  as  an  ex- 
]>ert  to  refer  to  books  of  approved  author- 
ity upon  the  subject  nnder  Investigation, 
and  which  cites  Insurance  Co.  v.  Ellis,  89 
111.  616,  Plnney  v.  CahlU,  48  Mich.  584,  12  N. 
W.  862,  and  State  v.  Wood,  53  N.  H.  484,  as 
authwltles  to  sustain  the  position.  Upon 
examination  of  these  authorities,  we  find 
the  first  two  above  referred  to  in  conflict 
rather  than  accord;  and  the  last  one  re- 
lates to  a  cross-examination  upon  matters 
which  the  witness  testified  he  had  learned 
from  certain  medical  authorities,  not  from 
experience  or  actual  observation.  The  books 
were  not  put  in  evidence,— were  excluded; 
and  the  court  held  that  upon  the  cross-ex- 
amination, counsel  could  be  allowed  to  ask 
if  the  witness  had  not  found  particular 
theories  laid  down,  conflicting  with  the  the- 
ory he  had  advanced  as  the  result  of  bis 
reading.  So  this  falls  to  sustain  the  Hess 
Case.  In  examining  the  case  of  City  of  Blp- 
on  V.  Bittel,  30  Wis.  614,  also  cited  and  re- 
lied upon  by  counsel,  we  find  that  It  does 
not  sustain  their  contention.  The  court 
there  say:  "The  record  does  not  inform  us 
what  the  purpose  or  object  of  the  offer  of 
the  treatises  was.  Counsel  suggested  that 
it  may  have  been  to  expose  or  discredit  the 
medical  witnesses  examined  as  experts, 
who,  founding  their  opinions  upon  the  same 
treatises,  recognized  as  standard  authority, 
had  testified  that  the  books  laid  down  such 
and  such  particular  propositions  or  theo- 
ries, or  sustain  snch  and  such  particular 
conclusions,  when  in  truth  and  in  fact  the 
books  did  not  do  so,  and  the  witnesses  were 
mistaken.  Counsel  ask  if,  imder  such  cir- 
cumstances, the  books  would  not  be  admis- 
sible, as  in  the  nature  of  Impeaching  evi- 
dence, or  to  show  that  the  experts  were  in 
error.  We  cannot  say  that  the  admission 
would  be  lmpr<Q>er,  and  so  must  overrule 
the  objection."  After  a  careful  investiga- 
tion of  the  authorities,  we  find  no  sufficient 
reason  to  Justify  us  In  departing  from  the 
general  rule  so  well  settled  upon,  by  what 
we  think  to  be  sound  principle. 

The  third  exception  cannot  be  sustained, 
for  the  reason  that  the  hypothetical  ques- 
tion propounded  to  the  expert  witness  seems 
to  conform  strictly  to  the  rule.  And  the 
fourth  is  untenable  for  the  reason  that  the 
conductor  was  not  present  at  the  time  of 
the  fall,  and  did -not  know  how  long  it  was 


after  the  feme  plaintiff  was  hurt  before  be 
went  into  the  caboose,  and  did  not  know 
whether  plaintiffs,  or  either  of  them,  beard 
the  statement  he  then  heard  made  by  some 
one.  It  Is  therefore  not  shown  to  be  a  part 
of  the  res  gestae  and  was  properly  excluded. 

As  to  exceptions  5  and  6,  we  think  bis 
honor  properly  excluded  the  evidence  as  to 
the  reputation  of  the  brakeman.  Gladden, 
and  conductor,  McGuire,  as  being  careful 
and  prudent  Their  reputation  was  not  at 
issue,  nor  did  the  issue  depend  upon  their 
reputation,  nw  could  it  be  inflnenced  by  it 
It  was  the  management  of  the  cars  apon 
this  particular  occaBi<«  which  was  being  in- 
qubred  into,  and  not  their  conduct  in  gen- 
eraL 

We  find  no  error  In  the  charge  given  to 
the  Jory  to  which  specific  excepttons  were 
taken,  nor  to  the  refusal  of  his  honor  to  give 
the  prayers  rejected. 

For  the  errors  above  pointed  out,  tbere 
Will  have  to  be  a  new  trial. 


STATE  V.  BATES. 

(Supreme  Ooart  of  South  Carolina.     Feb.  12, 

1902.) 

CRIMINAL  LAW— APPBAL-HHVIEW-BVIDENCK. 

1.  The  supreme  court  has  no  jurisdiction  to 
inqaire  if  the  evidence  is  saffldent  to  snpport  a 
conviction  on  appeal  from  au  order  refoAng  a 
new  trial. 

2.  Where  there  is  some  evidence  to  snpport 
a  conviction,  the  supreme  court  cannot  disturb 
the  Judgment  on  appeal  from  an  order  refusing 
a  new  trial  on  the  ground  that  there  is  no  evi- 
dence to  support  a  verdict. 

Appeal  from  common  pleas  circuit  comt 
of  Barnwell  county. 

Sam  Bates  was  convicted  ot  housebreak- 
ing, and  appeals.    Affirmed. 

Bates  &  Simms,  tor  appellant,  Jas.  EL  Da- 
vis, for  the  State. 

McIVEB,  C.  3.  The  indictment  under 
which  the  defendant  In  this  case  was  tried 
contained  three  coimts,— one  for  housebreak- 
ing, another  for  grand  larceny,  and  another 
for  receiving  stolen  goods.  Under  this  in- 
dictment the  defendant  was  convicted  of 
housebreaking  and  petit  larceny,  whereupon 
he  moved  for  a  new  trial,  which  was  re- 
fused, and  from  such  refusal  he  ai^eals  to 
this  court  upon  the  foUowlng  grounds:  **<i) 
Because  his  honor  erred,  it  is  respectfully 
submitted,  in  refusing  the  motion  to  set 
aside  the  verdict  and  grant  a  new  trial,  when 
there  was  no  testimony  connecting  tiie  de- 
fendant with  the  alleged  housebreaking.  <2t 
Because  his  honor  erred,  it  is  respectfully 
submitted,  in  not  holding  that  the  testimony 
as  to  the  breaking,  taken  in  connection  with 
the  possession  of  the  stolen  goods,  was  In- 
sufficient upon  which  to  base  a  verdict  of 
guilty  of  housebreaking."  The  second  ex- 
ception, raising  the  question  as  to  the  in- 
sufficiency of  the  testimony  as  to  the  boose- 
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breaking  upon  which  to  base  a  verdict  of 
gniUty  of  housebreaking,  certainly  cannot  be 
sustained;  for  the  rule  Is  too  well  settled  to 
require  citation  of  authority  that  this  court 
has  no  jurisdiction  to  consider  such  a  ques- 
tion. The  question  raised  by  the  first  ex- 
ception is  whether  there  was  any  testimony 
tending  to  sustain  the  chaise  of  housebreak- 
ing. The  testimony,  as  delivered  by  the  wit- 
nesses, is  not  set  forth  fully  In  the  "case," 
and  all  that  we  can  know  of  what  was  the 
testiiAony  given  at  the  trial  must  be  derived 
from  a  statement  in  the  "case"  of  the  sub- 
stance of  the  testimony.  From  that  state- 
ment It  seems  to  us  that  there  was  at  least 
some  testimony  tending  to  sustain  the  charge 
of  housebreaking.  Whether  suflSdent  or  not, 
we  are  not  at  liberty  to  consider.  From 
that  statement  it  appears  that  the  store- 
bouse  of  one  Samuel  Wiley,  in  the  town  of 
Barnwell,  was  broken  into  on  Saturday 
night,  the  SOth  March,  1^1,  and  sundry  ar- 
ticles of  goods,  wares,  and  merchandise  were 
stolen  therefrom.  On  the  next  morning- 
Sunday— the  house  of  the  defendant  was 
searched  by  one  of  the  witnesses,  and  none 
of  the  stolen  goods  was  found  therein;  but  on 
the  day  following— Monday— a  search  war^ 
rant  was  obtained,  and  the  house  of  the  de- 
fendant was  again  searched,  and  a  box  ot 
goods  was  found  under  the  defendant's  bed, 
some  of  which  were  identified  as  the  prop- 
erty of  the  said  Wiley  which  had  been  In  his 
stwe.  One  of  the  articles— an  overcoat— was 
proved  to  have  been  in  the  store  on  the 
night  it  was  broken  into.  The  defendant 
on  the  trial,  did  not  give  any  explanation 
satisfactory  to  the  jury  as  to  how  he  came 
Into  possession  of  the  stolen  goods.  It  is 
true  that  he  attempted  to  do  so  by  saying 
that  he  had  obtained  the  goods  from  a  pei> 
8<m  in  an  adjoining  county,  but  it  is  mani- 
fest that  the  Jury  could  not  have  believed 
this  statement,  as  otherwise  they  could  not 
have  rendered  the  verdict  which  they  did. 
Again,  it  appears  that  access  to  the  store 
was  obtained  by  breaking  open  a  door  lead- 
ing Into  the  telephone  office  adjoining,  and 
tlint  the  defendant  was  in  the  employment 
of  the  telephone  company,  and  presumably 
had  access  to  the  office  of  the  company,  and 
knew  that  the  door  led  into  the  store.  This, 
taken  in  connection  with  the  fact  that  the 
goods  stolen  from  the  store,  so  very  soon 
after  the  house  was  broken  into,  were  found 
in  the  possession  of  the  defendant,  of  which 
he  gave  do  satisfactory  explanation,  affords 
some  evidence,  at  least,  not  only  that  the  de- 
fendant had  stolen  the  goods,  but  also  that 
be  had  broken  into  the  store  for  that  pur- 
pose; and  whether  such  evidence  was  suffi- 
cient to  show  that  defendant  bad  broken  In- 
to the  store  Is  a  question  which  this  court 
Is  not  at  liberty  to  consider.  The  case  of 
State  V.  Johnson,  45  S.  C.  483.  23  S.  E.  619, 
cited  and  relied  upon  by  cotmsel  for  the  ap- 
pellant, is  not  in  point,  for  there  the  circuit 
Judge,  who  beard  tliat  case,— the  same  judge 


who  heard  this  case,— distlnctiy  stated  that 
"there  was  no  testimony  to  connect  the  de- 
fendant with  the  breaking  and  entry,"  wbile 
here  there  is  no  such  statement;  andi,  on  the 
contrary,  there  was  some  testimony  tending 
to  connect  this  defendant  with  the  breaking 
and  entry  of  the  store.  True,  It  was  only 
circumstantial,  as  Is  usually  the  case  in  such 
prosecutions  as  this,  for  it  Is  rarely  practica- 
ble to  produce  the  testimony  of  an  eyewit- 
ness to  the  fact  of  the  breaking  and  entry 
of  a  house  for  the  purpose  of  stealing  ar^ 
tides  therein.  The  first  exception  must  like- 
wise be  overruled. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


MELCHBBS  et  al.  v.  MOORS. 

(Supreme  Court  of  South  Carolina.     Feb.  12; 

1902.) 

JUDOMKNT— CALENDAR— ENTRY— ENROLL- 
MENT. 

1.  Code  Civ.  Proc.  |  276,  providee  that  on  cal- 
endar 2  sball  be  placed  all  cases  to  be  passed 
upon  by  the  court.  A  complaiut  on  open  ac- 
conntwas  answered  by  alleging  a  defect  in  one 
article  sued  for,  and  damages.  Plaintiff  de- 
murred, and  the  case  was  put  on  calendar  2. 
Ttiereafter  plaintiff  withdrew  his  demurrer  and 
admitted  the  damages.  Beld  that,  as  the  dam- 
ages were  only  a  matter  of  compntation,  the 
court  conld  give  pndgment  for  the  difference  on 
the  pleadings  while  the  case  was  on  calendar  2. 

2.  A  judgment  in  a  law  case  on  calendar  2 
need  not  be  written  on  the  complaint,  but  may 
be  written  on  a  separate  piece  of  paper. 

3.  Placing  of  all  papers  belonging  to  a  judg- 
ment roll  in  an  envelope  properly  indorsed,  but 
not  fastened  together.  Is  a  sufficient  enrollment 
of  the  judgment. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;    Aldricb,  Judge. 

Action  by  Melchers  &  Co.  against  W.  W. 
Moore.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Bates  &  Simms,  for  appellant  A.  Howard 
Patterson,  for  appellees. 

POPE,  J.  1b\B  appeal  involves  the  valid- 
ity of  the  judgment  pronounced  in  this  ac- 
tion by  his  honor  Judge  Aldrich,  while  pre- 
siding over  the  court  of  common  pleas  for 
Barnwell  county  at  the  June  term,  1901,  in 
favor  of  the  plaintitrs;  and  the  ground  upon 
which  the  appellant  attacks  the  validity  of 
such  Judgment  are:  First.  That  the  order 
for  judgment  was  made  by  the  circuit  judge 
while  the  action  was  on  calendar  2.  Second. 
That  such  Judgment  could  only  have  been 
rendered  on  calendar  1.  Third.  That  such 
judgment  was  not  enrolled  as  required  by 
law,  (a)  because  the  order  for  judgment  was 
not  entered  on  the  complaint,  but  appeared 
upon  a  separate  paper;  (b)  because  the  pa- 
pers constituting  the  Judgment  roll  were  not 
attached  together,  but  were  all  Included  in 
one  envelope,  with  the  titie  of  the  action 
thereon  Indorsed.  These  propositions  will 
now  be  considered  in  their  order. 
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1.  Was  the  action  properly  on  calendar  2, 
and,  If  so,  was  the  Judgment  so  rendered 
Talld  while  on  calendar  2?  Section  276  of 
the  Code  of  Civil  Procedure  In  this  state  di- 
rects the  clerk  of  the  court  to  arrange  the 
causes  thereon  for  trial  as  follows:  "Upon 
calendar  1  shall  be  placed  all  cases  and  is- 
sues to  be  passed  upon  by  a  Jury.  Upon 
calendar  2  shall  be  placed  all  cases  to  be 
passed  upon  by  the  court,  including  all  mo- 
tions and  rules  to  show  cause.  Upon  calen- 
dar 3  shall  be  placed  all  cases  where  Judg- 
ments by  default  are  to  be  taken.  •  •  •" 
In  the  action  at  bar  the  pleadings  disclose 
the  fact  that  plalntllb'  comi^aint  showed  as 
their  cause  of  action  against  the  defendant 
an  open  account  for  $255.31,  embracing  three 
several  items,— one  for  $185  for  SO  barrels 
flour,  one  for  $12.26  for  Kansas  grist  and 
Tennessee  grist,  and  one  for  $58.06  for  three 
barrels  of  sugar.  The  answer  of  defendant 
admitted  all  the  items  as  charged,  except 
that  the  defendant  claimed  that  the  flour 
sold  him  by  the  plaintiffs  was  30  cents  per 
barrel  inferior  to  previous  sales  of  similar 
brand.  The  plaintiffs  demurred  to  said  an- 
swer because  it  did  not  state  facts  sufficient 
to  constitute  a  defense.  Before  the  term  oC 
court,  the  plaintiffs  served  the  following  no- 
tice upon  defendant's  attorneys:  "To  Messrs. 
Bates  &  Simms,  Attorneys  for  the  Defend- 
ant in  the  Above  Action:  Please  take  notice 
that  plaintiffs  in  said  action  agree  to  allow 
the  defendant  therein  a  reduction  of  thirty 
cents  upon  each  barrel  of  flour  mentioned 
in  the  account  annexed  to  the  complaint  in 
said  action,  as  claimed  by  the  said  defend- 
ant In  his  answer,— the  aggregate  amount  be- 
ing $15,— and  will,  upon  the  call  of  the  cal- 
endar at  the  term  of  the  court  commencing 
on  the  16th  Inst.,  more  the  said  court  for  an 
order  for  Judgment  for  the  balance  of  said 
debt  as  claimed  in  the  said  complaint  A. 
Howard  Patterson,  Plaintiffs'  Attorney. 
Barnwell,  S.  C,  July  11th.  1901."  It  is  thus 
made  manifest  that  the  case  had  been  prop- 
erly placed  by  the  clerk  of  court  upon  cal- 
endar 2,  for  there  was  a  demurrer  to  be 
passed  upon  by  the  Judge,  as  well  as  a  mo- 
tion. There  was  no  motion  made  when  the 
case  was  called  by  the  circuit  Judge.  And 
accordingly  he  passed  the  following  order  in 
the  "case,"  first  stating  this  prellmlnarj'  mat- 
ter: "In  this  condition  the  case  was  called 
up  for  a  hearing  on  the  notice  above  stated, 
during  the  argument  of  which  motion  de- 
fendant's sttoraeys  raised  the  objection  that 
the  demurrer  interposed  by  the  plaintiffs  to 
defendant's  answer  had  not  been  disposed  of. 
Thereupon  the  plaintiffs'  attorney,  at  the 
suggestion  of  the  court,  withdrew  his  demur- 
rer, and  renewed  his  motion  for  Judgment 
upon  said  notice.  To  all  of  which  defend- 
ant's attorneys  objected."  After  argument, 
his  honor  signed  the  fcrflowlng  order:  "This 
case  being  called  on  calendar  2,  and  It  be- 
ing upon  no  otiier  calendar,  and  no  motion 
made  to  transfer  or  docket  the  cause  on  any 


other  calendar,  the  plaintiffs'  attorney  with- 
drew his  demurrer  to  the  answer  of  the  de- 
fendant, and  read  notice  of  motion  for  Judg- 
ment on  the  pleadings,  and  notice  contain- 
ing the  admission  of  the  amount  of  damages, 
$15,  claimed  by  the  defendant  In  his  answer. 
After  hearing  arguments  of  counsel  tor 
plaintiffs  and  defendant,  on  motion  of  A. 
Howard  Patterson,  plaintiffs'  attorney,  it  Is 
ordered  and  adjudged  that  the  plaintiffs  have 
Judgment  against  the  defendant  for  the  sum 
of  $240.31,  being  the  amount  claimed  in  the 
complaint,  less  the  amount  of  damages 
claimed  by  the  defendant  in  his  answer." 
It  is  manifest  that  the  circuit  Judge  should 
have  passed  upon  plaintiffs*  motion  for  Judg- 
ment with  the  case  properly  on  calendar  2, 
and  while  it  was  on  calendar  2,  when  Oie 
defendant  by  his  answer  admitted  all  the 
facts  set  out  in  the  complaint,  except  as  to 
50  barrels  of  flour,  and  only  claimed  that 
such  60  barrels  o(  flour  fell  short  by  the 
sum  of  30  cents  a  barreL  The  difference 
in  the  claim  was  a  simple  arithmetical  proc- 
ess, to  wit,  a  multiplication  of  50  by  30. 
There  was  no  work  here  for  a  Jury. 

2.  Should  such  Judgment  have  been  ren- 
dered alone  on  calendar  1?  We  do  not  think 
so.  When  all  the  issues  of  fact  are  eliminat- 
ed, what  has  a  Jury  to  pass  upon?  Issues 
of  law?  Certainly  not.  These  issues  of  law 
are  decided  by  the  Judge.  What  a  useless 
piece  of  work  would  have  been  involved  In 
directing  the  clerk  of  court  to  transfer  the 
case  to  calendar  1  toe  Judgment  by  the  conrt? 
This  court  cannot  sanction  such  views  of  a 
solemn  Judgment  of  a  court  which  had  Ju- 
rlsdicti«m  of  both  person  and  subject-matter. 

8.  (a)  Was  it  (the  Judgment)  nugatory  be- 
cause not  entered  upon  the  complaint,  but 
only  on  a  separate  piece  of  paper?  I  do  not 
tliink  so.  While  it  may  be  true  that  the 
Judgment  is  more  easily  identlfled  by  being 
entered  on  the  complaint,  still  it  is  not  void 
because  it  is  not  entered  on  the  complainL 
i  (b)  Was  the  Judgment  nugatory  because  the 
'  clerk  of  court  did  not  attach  all  the  papers 
together,  but  placed  them  In  an  envelope 
addressed  with  the  name  of  the  cause?  I 
can  take  no  such  view  of  the  requirements 
of  the  law. 

The  grounds  of  appeal  are  overruled.  It  Is 
the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


STATE  V.  LEAK. 

(Supreme  Court  of  South  Corolina.     Feb.  12, 
1902.) 

LABORER'S    CONTRACT  —  StIFFIClBNCT— PROS- 
HCUTION  FOR  BREACH-APPEAL.. 

1.  O.  St.  §  288  (2  Rev.  St.  1896,  p.  369).  pro- 
vides that  all  coutracts  between  owners  of 
landSj  or  their  agents,  and  their  laborers,  shall 
be  witnessed,  and  shall  set  forth  the  condition 
upon  which  the  laborers  engage  to  work,  em- 
bracing length  of  time,  the  price,  and  what,  if 
any,  share  of  the  crops.     A  contract  did  not 
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■■how  on  Its  face  that  the  employer  was  either 
.a  landowner,  or  the  a^ent  of  one,  but  set  forth 
-that  the  servant  agreed  to  work  aa  a  farm  la- 
borer. Held,  that  there  was  euongh  in  the 
contract  to  snow  that  the  employer  had  a  farm, 
on  which  the  serrant  had  agreed  to  work,  to 
•nthorize  his  conTlction  for  a  Tiolation  of  aach 
contract, 

2.  On  appeal  in  a  criminal  case  the  supreme 
conrt  cannot  consider  a  qneetion  turning  on 
jjueetions  of  fact. 

Pope,  J.,  dissenting. 

Appeal  from  general  sefisiona  circuit  court 
■of  Laurens  county;  Gage,  Judge. 

Vandor  Leak  was  convicted  of  violating  a 
Jabor  contract,  and  appeals.    Affirmed. 

Simpson  &  Oooper,  for  appellant.  T.  8. 
Seaae,  for  the  State. 

MdVKH,  C.  J.  Tills  la  a  prosecution, 
.originally  instituted  In  a  magistrate's  court, 
under  section  288  of  the  Criminal  Statutes 
A.2  Rer.  St  1803,  p.  390)  for  a  violation  ot  a 
-contract  on  the  part  of  the  defendant  to 
«erve  the  prosecutor,  one  John  H.  Young,  as 
.a  farm  laborer.  Upon  the  trial  before  the 
-magistrate  the  defendant  was  convicted  and 
sentenced  "to  pay  a  fine  of  fifteen  dollais, 
or  be  imprisoned  on  the  county  chain  gang 
-for  a  period  of  twenty-five  days."  From  this 
sentence  the  defendant  appealed  to  the  court 
of  general  sessions,  upon  the  several  grounds 
-set  out  in  the  "case,"  where  the  Judgment 
of  the  magistrate  was  confirmed  and  made 
the  Judgment  of  the  said  court.  From  that 
Judgment  the  defendant  appealed  to  this 
.court  upon  the  several  grounds  set  out  in 
the  record,  which  need  not  be  set  out  here, 
as  the  counsel  for  the  appellant,  in  their  ar- 
gument here;  say  that  these  exceptions  raise 
but  two  questionB,  which  are  stated  as  fol- 
lows: "(1)  Does  the  written  contract  In  this 
case  comply  with  section  288  of  the  Criminal 
Statutes  of  1893?  (2)  Can  the  defendant  bo 
held  criminally  liable  for  the  violation  of 
this  contract,  the  cause  of  the  violation  be- 
ing the  performance  of  a  previous  contract?' 
These  questions  we  propose  to  consider  In 
their  order. 

1.  The  contention  of  the  appellant  as  to 
the  first  question  is  that  the  contract  alleged 
to  have  been  violated  is  not  in  the  form  re- 
quired by  the  statute,  in  that  it  fails  to  show 
on  Its  face  tliat  the  person  with  whom  the 
contract  purports  to  have  been  made  was 
a  landowner,  or  the  agent,  executor,  or  ad- 
ministrator of  any  person  owning  land.  The 
contract  was  received  In  evidence,  after  the 
proof  of  its  execution,  against  the  objection 
of  defendant,  based  upon  the  ground  that  It 
does  not  show  on  its  face  that  the  said  John 
H.  Young  was  either  a  landowner,  or  the 
agent,  administrator,  or  executor  of  a  land- 
owner, and,  omitting  the  formal  parts,  reads 
as  follows:  "Articles  of  agreement  entered 
Into  this  day  [19th  February,  1900]  between 
John  H.  Young,  firm  [which  Is  doubtless  a 
misprint  of  the  word  'farmer'],  of  the  first 
jtart,  and  Ywaior  Ijeak,  of  the  second  pari; 


laborer,  wltnesseth:  The  party  of  the  sec- 
ond part  agrees  to  wort:  for  the  party  of  the 
first  part,  under  his  exclusive  direction,  from 
September  1st,  1900,  to  November  15th,  1900, 
as  a  farm  laborer,  and  to  obey  all  orders 
from  the  party  of  the  first  part  And  the 
party  of  the  first  part,  in  consideration  of 
the  labor  and  services  required  of  the  party 
of  the  second  part  for  two  and  one-half 
months  of  the  year  1900,  as  aforesaid,  agrees 
to  pay  the  party  of  the  second  i>art  on  the 
15th  day  of  November,  1900,  fifteen  dcdlars 
for  said  labor."  The  statute  under  which 
the  prosecution  was  instituted  reads  as  fol- 
lows: "All  contracts  made  between  owners 
of  land,  their  agents,  administrators  or  ex- 
ecutors, and  laborers,  shall  be  witnessed  by 
one  or  more  disinterested  witnesses,  and  at 
the  request  of  either  party  be  duly  executed 
before  a  trial  Justice  [now  a  magistrate], 
whose  duty  it  shall  be  to  read  and  »:plain 
the  same  to  the  partiea.  Such  contracts 
shall  clearly  set  forth  the  conditions  upon 
which  the  labom  or  laborers  engage  to 
work,  embracing  the  length  of  time,  the 
amount  of  money  to  be  paid,  and  when,  if  It 
be  on  shares  of  crops,  what  ptKtion  or  i>or- 
tlons  thereof."  From  this  language  it  is 
very  obvious  that  all  that  the  statute  re- 
quires to  be  set  forth  In  the  contract  is  the 
conditions  upon  which  the  laborer  engages 
to  work,  embracing  the  length  of  time,  the 
amount  of  money  to  be  paid,  and  when;  and 
the  language  of  the  contract  copied  above 
clearly  sets  forth  all  this.  There  is  nothing 
In  the  statute  which  requires  that  the  fact 
that  the  person  for  whom  the  laborer  con- 
tracts to  work  is  a  landowner  shall  be  set 
forth  In  the  contract;  and,  even  If  there  was, 
the  contract  in  question  sufficiently  sets 
forth  that  fact  by  necessary  implication,  for 
it  does  set  forth  that  the  defendant  agreed 
to  work  for  his  employer  "as  a  farm  labor- 
er," and  this  necessarily  implies  that  the 
employer  had  a  farm  upon  which  the  defend- 
ant had  to  work  for  the  employer  as  a  la- 
borer. So  that  even  If  we  are  mistaken  In 
assuming  that  the  word  "firm,"  found  in  the 
contract,  is  a  misprint  for  the  word  "far- 
mer," there  is  still  enough  in  the  contract 
to  show  that  the  employer  had  a  farm  upon 
which  the  defendant  agreed  to  work  for  the 
prosecutor,— especially  in  a  case  before  a 
magistrate,  where  tiie  same  strictness  of 
pleading  is  not  required  as  In  the  court  of 
general  sessions.  If  it  should  be  said  that 
the  fact  that  a  person  is  engaged  in  farming 
upon  a  given  piece  of  land  does  not  neces- 
sariiy  Imply  that  he  is  the  "owner"  of  such 
land,  as  he  may  be  farming  upon  leased 
lands,  the  answer  Is  that,  while  it  Is  true 
that  In  such  a  case  such  a  person  cannot 
properly  be  assumed  to  be  the  absolute  own- 
ee  of  the  land,  yet  he  is  the  owner  of  the 
land  for  the  time  being.  In  the  sense  of  that 
word  as  used  In  the  statute.  The  exceptions 
raising  the  first  question  must  therefore  be 
overruled. 
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2.  Tbe  point  raised  In  the  second  qaestlon, 
turning  upon  questions  of  fact  of  which  this 
court  has  no  Jurisdiction,  cannot  be  sustain- 
ed. The  exceptions  raising  the  second  qaes- 
tlon must  likewise  be  oyermled. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

POPE,  J^  dissents. 


STATE  T.  BROWN. 

(Sapreme  Court  of  South  Carolina.     Feb.  12; 
1902.) 

GRAND    JURY— POWERS— PRELIMINARY   IN- 
VBSTIGATION  BY  MAQISTRATB. 

Act  Feb.  21,  1886,  requiring  magistrates 
to  hold  a  preliminary  iuTesdgatiou  on  the  is^ 
sue  of  a  warrant  charging  a  crime  at  the  de- 
mand of  the  defendant,  though  the  crime  is  ))e- 
yond  their  Jurisdiction,  does  not  oust  the  grand 
jury  of  its  constitutional  right  to  (wesent  by 
indictment  a  party  charged  with  crime. 

Appeal  from  general  sessions  circuit  court 
of  Union  county;   Townsend,  Judge. 

Frank  Brown  was  indicted  for  a  ylola- 
tion  of  the  dispensary  law.  From  an  order 
quashing  the  Indictment,  the  state  appeals. 
ReTersed. 

U.  X.  Gonter,  Asst  Atty.  Gen.,  for  the 
State.    Ben.  F.  Townsend,  for  appellee. 

POPE,  J.  This  appeal  is  Intended  to  ques- 
tion the  legality  of  the  order  passed  by  his 
honor  Judge  Townsend  while  presiding  at 
the  June,  1901,  term  of  the  court  of  gen- 
eral sessions  for  Union  coimty,  in  this  state, 
quashing  the  Indictment  presented  by  the 
grand  Jury,  wherein  the  respondent,  Fraulc 
Brown,  was  charged  with  a  violation  of 
what  Is  known  as  the  "Dispensary  Law"  of 
thte  state,  on  the  single  ground  that  the  said 
Frank  Brown  was  entitled,  as  a  necessary 
preliminary  step  to  his  being  Indicted  for 
such  ottense,  to  have  the  committing  magis- 
trate, John  P.  Page,  Esq.,  furnish  him  a 
preliminary  examination,  under  the  act  of 
the  general  assembly  of  this  state  approved 
the  21st  day  of  February,  A.  D.  1898,  enti- 
tled "An  act  to  require  magistrates  to  hold 
preliminary  Investigations  In  criminal  cases 
beyond  their  Jurisdiction  unless  waived  in 
writing."  22  St  at  Large,  698.  There  Is  no 
doubt  that  the  Indictment  charged  the  de- 
fendant, Frank  Brown,  with  an  offense  be- 
yond the  Jurisdiction  of  the  magistrate  to 
try.  It  was  necessary  that  the  offense 
should  be  tried  In  the  court  of  general  ses- 
sions. To  be  tried  in  the  court  of  general 
sessions.  It  was  necessary  that  an  indict- 
ment should  be  found  against  him  by  the 
grand  Jury  for  Union  county.  See  section 
17  of  article  1  of  the  constitution  of  the 
state,  adopted  In  the  year  1805.  It  remains 
to  be  seen  if  there  is  any  force  In  the  posi- 
tion that  the  act  of  1898,  hereinbefore  re- 
cited by  Its  title,  requires  that  a  prelim- 


inary bearing  must  be  bad  by  the  magis- 
trate before  whom  the  affidavit  Is  made,  and 
by  whom  the  warrant  was  Issued,  char  gin;; 
Frank  Brown  with  the  crime  In  question. 
before  a  grand  jury  can  act  upon  an  Indict- 
ment setting  out  tbe  offense  against  sncb 
defendant.  It  may  be  as  well  to  recite  Bucb 
act  at  this  juncture.  It  is  as  follows: 
"An  act  to  require  magistrates  to  bold  pre- 
liminary Investigations  In  criminal  cases 

beyond  their  Jurisdiction,  unless  waived 
In  wrltbig. 

"Section  1.  Be  It  enacted  by  the  general 
assembly  of  the  state  of  South  Carolina, 
that  It  shall  be  the  duty  of  any  magistrate 
who  Issues  a  warrant  charging  a  crime  be- 
yond Its  Jurisdiction,  to  grant  and  to  bold  a 
preliminary  Investigation  of  tbe  same  upon 
demand  of  the  defendant  at  any  time  be- 
fore trial,  at  which  investigation  the  defend- 
ant shall  have  the  right  to  cross-examine  tbe 
state's  witnesses  in  person  or  by  counsel, 
and  to  have  the  reply  in  argument,  if  there 
be  counsel  for  tbe  state,  and  to  be  heard  in 
argument  in  person  or  by  counsel  as  to 
whether  a  probable  case  has  been  made  out 
and  as  to  whether  the  case  ought  to  be  dis- 
missed by  the  magistrate  and  the  defendant 
discharged  without  day.  And  the  defendant, 
when  first  brought  before  the  magistrate, 
shall  have  the  right  to  demand  a  removal  of 
tbe  bearing  to  the  next  magistrate  on  tbe 
same  ground  as  in  cases  within  the  Jurisdic- 
tion of  the  magistrate,  and  shall  be  granted 
two  days,  if  requested,  within  which  to  pre- 
pare a  showing  for  removal:  provided,  the 
defendant  be  held  by  recognizance  in  bail- 
able cases  or  committed  for  custody  in  the 
meantime.  Approved  the  2lBt  day  of  Feb- 
ruary, A.  D.  1898." 

Tbe  terms  of  the  act  cstainly  Impose  upon 
tbe  magistrate  the  duty  of  giving  to  tbe  de- 
fendant, in  cases  beyond  his  Jurisdiction  to 
tr}-,  a  preliminary  investigation,  unless  waiv- 
ed in  writing,  on  the  demand  of  the  accused; 
but  it  Is  nowhere  Intimated  in  this  act  that 
such  preliminary  hearing  before  tbe  magis- 
trate ousts  the  grand  Jury  of  the  ancient 
right  to  Investigate  all  matters  within  tbeir 
county.  Indeed,  it  will  be  observed  that 
there  are  no  words  in  this  act  repealing  any 
other  legislation  on  this  subject  In  the 
two  cases  of  State  v.  Bowman,  43  S.  C.  108. 
20  S.  E.  1010,  and  State  v.  Bullock,  54  S.  C. 
313,  32  8.  E.  424,  this  court  held  that  it  was 
In  the  power  of  the  grand  Jury  to  And  bills 
of  Indictment  even  when  there  was  no  pre- 
vious action  taken  before  a  magistrate,  and 
this  act  of  1808  only  refers  to  cases  where 
the  magistrate  neglects  his  duty  of  giving  a 
preliminary  examination.  The  circuit  Judge 
was  therefore  in  error  when  he  quashed  this 
indictment  His  order  must  be  reversed, 
and  the  action  remanded  to  the  court  of 
general  sessions  for  Union  county  for  a 
ti'ial  of  tbe  defendant  upon  tbe  indictment 
found. 

It  Is  tbe  Judgmoit  of  this  court  that  the 
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ov&et  of  tbe  circuit  Judge  appealed  from  be 
reversed,  and  the  action  remanded  to  the 
circuit  court  for  trial. 


HATCHELL  t.  OEUNDLBB. 

(Supreme  Conrt  of  Sooth  Carolina.    Feb.  12, 

1902.) 

INSTRUCTIONS— APPLICABILITY  TO  THE  18- 
SUBS-ILLEQAL  SEIZURE  OP  TENANT'S  CROPS 
—DAMAOBS— APPEAL— REVIEW. 

1.  In  an  action  for  damages  for  seusiug  and 
dispostDK  of  plaintiffs  crops  in  an  unlawful 
manner,  where  there  was  testimony  that  the 
plaintiff  subrented  froi^  one  to  whom  defend- 
ant rented  the  land,  an  Instraction  that  if  the 
defendant  allowed  his  tenant  to  subrent  to  plain- 
tiff, and  notified  plaintiff  that  if  he  paid  the 
tenant  he  would  be  relieved  from  any  liability 
to  defendant,  he  would  thereby  release  anv  lien 
on  the  aubrenter'a  crop,  la  responsive  to  tbe  i»- 
Bue. 

2.  Where  the  trial  judge  Improperly  states 
the  argument  of  counsel,  the  error  cannot  be 
considered  nnleaa  hia  attention  waa  called  to 
it  at  the  time. 

3.  Appellant  cannot  complain  of  a  charge 
which  is  too  favorable  to  him. 

4.  Where  a  landlord  seized  crops  under  a  lien 
for  rent,  be  la  liable  for  punitive  dama^ies,  if  ha 
acted  wantonly  or  recklessly  or  malicionaly. 

5.  The  supreme  court  cannot  determine 
whether  a  verdict  is  against  the  preponderance 
of  evidence. 

Appeal  from  common  pleas  circuit  court 
of  Florence  county;  Townsend,  Judge. 

Action  by  A.  P.  Hatchell  againat  J.  T. 
Chandler.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

W.  F.  Clayton,  for  appellant  George  Gal- 
letly  and  Z.  T.  Kersbaw,  for  defendant 

GARY,  A.  J.  Tbe  complaint  herein  sets 
forth  two  causes  of  action,— one  for  actual 
and  tbe  other  for  punitive  damages,  for 
seizing  and  dlBi)oelng  of  tbe  plaintiff's  crops 
In  an  unlawful  manner.  The  Jury  rendered 
a  verdict  In  favor  of  tbe  plaintiff  for  $250. 
Tbe  defendant  appealed,  and  his  first  excep- 
tion Is  as  follows:  "(1)  That  his  honor  er- 
red in  charging  the  Jury  that  if  A.  should 
not  only  allow  B.  to  subrent  but  should  let 
out  to  those  who  subrented  that  they  are 
not  responsible  if  they  pay  B.,  be  makes 
the  contract  with  them;  be  was  acting  or 
so  talking  that  they  are  led  to  believe  on 
tbelr  part  that  if  be  comes  and  says  to  C. 
that  if  they  pay  their  rent  to  B.,  this  will 
be  sufficient,  then  he  has  got  no  lien  on  the 
Bubrenter's  crop.  Tbe  error  complained  of  Is 
tbat  tbe  same  was  not  responsive  to  any  al- 
legations of  tbe  pleadings,  and  was  a  charge 
apon  the  facts."  There  was  testimony,  In- 
troduced without  objection,  to  tbe  effect  that 
tbe  plaintiff  subrented  from  Langston,  to 
whom  tbe  defendant  had  rented  the  land. 
This  testimony  was  explanatory  of  the  facts 
alleged  in  the  pleadings,  and  the  charge  may 
very  properly  be  said  to  be  responsive  to  tbe 
issues  arising  under  the  pleadings.  As  to 
tbat  part  of  tbe  exception  which  assigns  er- 
ror In  charging  upon  the  facts,  we  fall  to 


discover  any  ground  upon  wbicb  it  can  be 
sustained. 

Tbe  second  exception  is  as  follows:  "(2) 
His  honor  erred  In  charging  tbe  Jury:  'It 
is  contended  by  the  plaintiff's  counsel  in 
this  case  tbat  tbe  defendant  here,  Mr.  Chan- 
dler, made  Langston  his  agent  to  collect  tbe 
rents  from  the  snbrenters.'  Well,  If  be  did, 
tbat  is  a  matter  of  testimony.  Tbe  error 
complained  of  is  that  there  was  no  allega- 
tion of  agency  In  tbe  comidalnt;  tbat  tbe 
same  was  not  responsive  to  tbe  complaint 
and  a  charge  upon  tbe  facts,  or,  at  least  a 
repeating  of  the  evidence  while  attributing 
it  to  tbe  argument  of  plaintiff's  counsel." 
While  It  may  be  true  there  was  no  allega- 
tion of  agency  In  the  complaint  It  does  not 
follow  that  such  testimony  was  not  proper- 
ly Introduced  to  explain  the  transactions 
between  tbe  parties.  This  court  regards  tbe 
testimony  as  responsive  to  the  issues,  and 
in  no  respect  was  tbe  charge  upon  the  facts. 
If  tbe  circuit  Judge  erred  in  stating  the  con- 
tention of  counsel,  his  attention  should  have 
been  called  to  tbe  error,  in  order  that  It 
might  serve  as  tbe  foundation  for  an  ex- 
ception on  appeal  to  this  court. 

Tbe  third  exception  Is  as  follows:  "(3) 
His  honor  erred  in  charging:  'If  you  were 
to  find  that  Chandler  was  his  agent  that 
would  not  necessarily  relieve  tbe  subrenter. 
He  was  called  Hatchell  in  tbe  argument. 
Tbat  would  not  release  him  from  the  agree- 
ment between  Langston  and  Chandler.  But 
if  you  find  tbat  he  induced  Langston  to  sub- 
rent  that  would  make  a  different  contract 
and  Chandler  would  have  no  right  to  look 
to  Hatcbell  for  any  part  of  tbe  rent' "  Tbe 
error  complained  of  is  that  a  permission  to 
subrent  does  not  take  away  tbe  statutory 
lien  upon  all  crops  grown  on  the  land, 
whether  tbe  same  be  raised  by  tbe  tenant 
or  other  person,  and  tbat  tbe  charge  was 
misleading  and  tended  to  prejudice  tbe  Jury 
against  the  defendant  and  it  is  in  response 
to  nothing  in  tbe  pleadings,  but  is  a  charge 
upon  the  facts.  The  charge  was  favoraole 
to  the  appellant  and  we  do  not  see  what 
right  he  has  to  complain  tbat  be  was  there- 
by prejudiced. 

The  fourth  exception  is  as  follows:  "(4) 
His  honor  erred  in  charging  the  Jury:  'I 
have  not  beard  tbem  contend  on  either  side 
of  the  argument  tbat  tbe  process  was  illegal- 
ly issued,  but  tbe  contention  is  that  there 
was  carelessness  after  it  was  issued.  Aft- 
er having  obtained  bis  process  from  tbe 
court  according  to  law,  he  may  have  car- 
ried it  out  in  such  a  careless  manner  as  to 
make  himself  liable.  He  may  do  it  in  a 
wanton  manner,  a  malicious  manner,  and 
thus  lay  himself  liable  to  punitive  damages.' 
The  error  complained  of  is  tbat  the  charge 
was  not  responsive  to  the  pleadings,  and 
was  a  charge  upon  the  facts,  expressing  the 
oplElcm  of  the  court  as  to  those  facts."  The 
complaint  sets  forth  two  causes  of  action,— 
one  for  actual  and  tbe  other  for  punitive 
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damages.  The  charge  waa  responslTe  to 
tbe  Issues,  and  was  not  upon  the  facts. 

The  fifth  exception  Is  as  follows:  "(5) 
His  honor  erred  In  charging  the  Jury:  'And 
it  Is  claimed  there  was  wantonness  and  neg- 
ligence In  the  second  cause  of  action,  whcro 
it  l8  charged  the  crop  was  left  In  tbe  field 
and  injured,  so  that  they  claim  punitive 
damages.  I  said  we  are  bound  to  use  that 
ordinary  care  which  an  ordinary,  prudeat 
man  would  use,  and  we  are  bound  by  that 
care,  and  if  we  don't  observe  it  we  are  lia- 
ble for  damages.'  The  error  complained  of 
Is  that  he  was  discussing  punitive  damages, 
and  by  his  charge  held  that  punitive  dam- 
ages could  be  assessed  upon  (u-dinary  neg- 
lect." Immediately  preceding  the  language 
used  by  his  honor  as  set  out  in  the  excep- 
tion, he  said:  "There  are  two  causes  of  ac- 
tion. The  first  cause  in  the  complaint  is  ac- 
tual damages,  and  the  second  cause  of  ac- 
tion In  the  complaint  Is  punitive  damages. 
It  Is  claimed  that  there  was  not  ordinary 
care  In  seizing  and  selling  the  crop,  and 
therefore  the  plaintiff  sues  for  actual  dam- 
ages." It  will  thus  be  seen  that  the  con- 
struction placed  upon  tbe  charge  by  the  ap- 
pellant is  untenable. 

The  sixth  exception  is  as  follows:  "(6) 
That  his  honor  erred  in  charging  defendant's 
first  request  with  a  candiitlon.  The  request 
was:  'That  if  the  Jury  believed  from  the 
evidence  that  the  defendant  used  ordinary 
care,  and  made  no  unnecessary  delay  in  gath- 
ering the  crop,  then  an  act  of  God  cannot 
be  imputed  to  him,  and  render  him  liable  for 
damages.'  Tbe  error  complained  of  Is  that 
his  honor  charged:  'I  charge  you  that  1 
make  this  remark  in  connection  with  It: 
That  If  you  find  that  the  defendant  left  the 
crop  in  the  field  too  long,  until  the  act  of 
God  came,— until  the  storm  came  and  de- 
stroyed it— that  this  would  not  relieve  him. 
He  would  not  be  relieved  by  the  act  of  God,' 
—in  that  In  so  charging  he  charged  upon  the 
facta,  and  brought  them  prominently  before 
Qie  Jury  as  an  addenda  to  his  charge  of  the 
law,  and  that  by  such  charge  the  defendant 
was  prejudiced."  We  fall  to  see  wherein  this 
was  a  charge  upon  the  facts. 

The  seventh  exception  is  as  follows:  "(7) 
His  honor  erred  In  refusing  to  charge  the 
defendant's  second  request:  'That  imless  It 
is  shown  by  the  preponderance  of  the  testi- 
mony that  the  defendant  willfully  and  wan- 
tonly and  without  legal  authority  seized  the 
crop,  then  punitive  damages  will  not  lie.  I 
cannot  charge  it  that  way.  If  a  thing  is 
done  carelessly,  there  is  a  ground  for  puni- 
tive damages;'  thus  Instructing  the  Jury  that 
ordinary  neglect  was  a  ground  for  punitive 
damages."  This  exception  seems  to  have 
been  taken  under  a  misapprehension,  as 
shown  by  the  language  of  the  circuit  Judge, 
which  was  as  follows:  "1  cannot  charge 
you  that  Just  as  It  Is,  but  1  will  charge  you 
that  pimitlve  damages  are  not  justified  un- 
less tbe  act  la  done  willfully  and  wantonly 


and  without  legal  authority;  but,  if  he  doea 
it  willfully  and  wantonly,  be  renders  himself 
liable  for  damages.  I  am  requested  to 
charge  this,  but  I  cannot  charge  It  as  It  Is. 
That  is,  unless  it  is  shown  by  the  preponder- 
ance of  the  testimony  that  the  defendant 
willfully  and  wantonly  and  without  legal  au- 
thority seized  the  crop,  then  punitive  dam- 
ages will  not  lie.  I  cannot  charge  it  that 
way.  If  a  thing  Is  done  wantonly,  there  Is 
ground  for  punitive  damages;  and.  If  it  Is 
done  recklessly,  there  is  a  ground  for  poni- 
tlve  damages.  A  man  may  do  a  thing  In 
either  one  of  these  ways,  and,  as  I  have 
said,  render  himself  liable  for  punitive  dam- 
ages." 

The  eighth  exception  Is  as  follows:  **(8) 
That  his  honor  erred  in  refusing  to  charge 
the  third  request  of  the  defendant:  That  If 
the  evidence  Is  sufficient  to  convince  you  that 
the  defendant  had  a  lien  upon  the  crop  of 
the  plaintiff  for  the  rent  of  the  land,  and 
was  lawfully  foreclosing  said  lien,  that  puni- 
tive damages  will  not  He.'  The  error  com- 
plained of  is  In  the  fact  that  the  aald  request 
was  a  legal  conclusion,  and  susceptible  of 
standing  upon  the  proposition  stated,  and 
any  amendment  thereto  was  calculated  to 
mislead  the  Jury."  The  only  assignment  of 
error  is  that  the  modification  may  have  mis- 
led the  Jury.  The  exception  fails  to  show 
in  what  respect  tbe  Jury  may  have  been  mis- 
led, but,  waiving  this  objection.  It  mast  t>e 
overruled. 

The  ninth  exception  Is  as  follows:  "(9) 
That  bis  honor  erred  In  refusing  to  charge 
the  jury  the  defendant's  fourth  request: 
That  If  the  evidence  convinces  you  that  the 
defendant  had  a  lien  upon  ttte  crop  ct  the 
plaintiff,  and  was  lawfully  foreclosing  the 
same,  that  in  that  event  he  would  only  be 
liable  to  the  plaintiff  for  such  sum  as  by 
his  neglect  he  may  have  damaged  the  plain- 
tiff, and  could  not  recover  punitive  damages.* 
The  error  complained  of  is  that  by  his  re- 
fusal to  so  Charge  the  jury  was  misled;  that 
neglect,  although  ordinary,  would  sustain  a 
verdict  for  punitive  damages."  In  refusing 
the  third  request,  his  honor  said:  "I  have 
Just  said  that  a  man  may  subject  himself 
to  punitive  damages  in  operating  a  lawful 
object.  It  depends  upon  how  he  performs 
his  duty.  If  it  be  shown  to  the  Jury  that 
a  man  did  a  thing  willfully  and  wantonly 
and  without  legal  authority,  that  will  subject 
him  to  punitive  damages.  If  It  were  shown 
to  the  Jury  that  it  was  done  wantonly  and 
recklessly,  then  the  Jury  would  be  Justified 
in  giving  punitive  damages.  So  I  cannot 
charge  that"  In  refusing  the  fourth  re- 
quest, he  used  this  language:  "I  cannot 
charge  that,  because  of  the  same  reason  I 
have  just  given  in  reference  to  tiie  other 
requests.  A  man  may  conduct  himself  so 
as  to  subject  himself  to  punitive  damages,  no 
matter  If  he  is  doing  it  lawfully."  With  this 
explanation,  we  are  satisfied  that  the  Jury 
was  not  misled. 
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The  tenth  exception  Is  as  follows:  "(10) 
That  his  honor  abused  his  legal  discretion  in 
refusing  a  new  trial,  when  the  preponderance 
of  the  evidence  did  not  show  that  the  de- 
fendant recklessly,  willfully,  maliciously,  or 
by  gross  neglect  Injured  the  plaintiff;  the 
pleading  showing  that  the  Jury  had  rendered 
a  Terdlct  for  punltire  damages."  It  will  be 
observed  that  the  exception  does  not  allege 
that  there  was  no  evidence  whatever,  but 
that  the  finding  of  the  Jury  was  agalBSt  the 
preponderance  of  the  evidence,  la  the  par- 
ticulars mentioned  in  the  exception.  It  is 
not  necessary  to  cite  authorities  to  show  that 
it  does  not  raise  a  question  which  this  court 
can  consider. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


MeABVER  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  8,  1002.) 

CRIMINAL   LAW-TRIAL-CONTINUANCE— NEW 
TRIAL. 

Pereniptorlly  fordne  one  indicted  for  a 
criminal  offense  to  trial  immediately  after  the 
appointment  of  counsel  (who  was  not  familiar 
vnth  the  case)  to  defend  him,  without  giving  to 
such  counsel  an  opportunity  to  make  an  In- 
veeUgation  of  the  case  or  prepare  for  the  de- 
fense, is,  although  no  other  ground  for  a  post- 
ponement or  continuance  of  the  case  be  urged, 
cause  for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Floyd  county; 
W.  M.  Henry,  Judge. 

Ed  McArver  was  convicted  of  burglary, 
and  brings  error.    Reversed. 

W.  A.  Bamett,  for  plaintiff  In  error. 
Moses  Wright,  SoL  Oen.,  for  the  State. 

LITTLE,  J.  McArver  was  Indicted  for  the 
offense  of  burglary  by  the  grand  Jury  of 
Floyd  county  in  July,  1901,  and  was,  at  the 
same  term  of  the  court,  tried  and  convicted. 
He  made  a  motion  for  a  new  trial,  among 
the  grounds  of  which  are  that  the  verdict  is 
contrary  to  law,  and  without  evidence  to 
support  it  As  the  case  goes  back  to  be 
heard  again,  we  do  not  pass  upon  these 
gronnds,  but  confine  our  consideration  to  an- 
other, which  (as  explained)  is  certified  to  be 
true,  and  is  sufficient  to  require  the  grant  of 
a  new  trlaL  It  is  complained  that  prior  to 
the  trial  of  bis  case  the  mother  of  the  de- 
fendant had  employed  Mr.  Oiamblee,  an  at- 
torney, to  represent  her  son  in  the  trial; 
that  counsel  was  then  furnished  with  a  list 
of  the  witnesses,  and  the  case  was  fully  ex- 
plained to  him;  that  this  attorney  appeared 
for  the  defendant  at  his  commitment  trial, 
and  was  the  one  the  accused  relied  upon  to 
represent  blm  on  his  trial  tn  the  superior 
court  When  the  case  was  called  in  the  lat- 
ter court  Mr.  Chamblee  declined  to  repre- 
sent him,  and  the  Judge  api>ointed  other 
counsel  to  do  so,  who  was  not  familiar  with 
the  case,  knew  none  of  the  witnesses,  and 


was  wholly  unprepared  to  enter  into  the  trial. 
The  appointed  counsel  asked  for  sufficient 
time  to  procure  the  attendance  of  the  wit- 
nesses, a  list  of  whom  bad  been  furnished 
Mr.  Chamblee.  This  motion  was  overruled 
by  the  judge,  and  it  Is  complained  that  the 
defendant  was  forced  to  trial,  and  thereby 
denied  benefit  of  a  defense  which  he  would 
have  been  able  to  set  up  and  establish.  In 
passing  on  this  ground  of  the  motion  the 
judge  recites  that  it  is  true  with  a  qualifica- 
tion,—that  is,  that  "on  the  call  of  the  case, 
the  defendant  having  stated  that  bis  counsel 
was  R.  L.  Chamblee,  Esq.,  that  gentleman 
stated  that  be  did  not  represent  the  defend- 
ant no  satisfactory  agreement  having  been 
made  for  that  purpose.  Thereupon  the  court 
appointed  C.  K  Davis,  an  attorney  at  law 
of  this  court  to  defend  the  defendant  Mr. 
Davis  asked  the  court  to  postpone  the  trial 
of  the  case  till  next  day,  to  get  some  wit- 
nesses for  the  defendant  but  no  showing 
was  made  as  to  who  the  witnesses  were,  nor 
as  to  what  the  defendant  expected  to  prove 
by  any  of  them.  It  appeared  that  the  de- 
fendant bad  been  in  Jail  about  two  months 
on  this  charge.  The  court  then  directed 
that  the  case  go  to  trial."  Under  this  state- 
ment of  the  judge  we  are  very  clearly  of  the 
opinion  that  a  postponement  of  the  case  to 
enable  counsel  not  only  to  ascertain  the 
names  of  the  witnesses  which  the  defendant 
wanted,  but  to  look  into  and  prepare  the  de- 
fense, should  have  been  granted,  and  in  over- 
ruling the  motion  for  a  new  trial  on  this 
ground  the  trial  judge  erred.  Section  8  of 
the  Penal  Code  declares  that  every  person 
charged  with  an  offense  against  the  laws  of 
this  state  shall  have  the  privilege  and  benefit 
of  counsel.  It  Is  a  very  sacred  and  impor- 
tant right  which  is  guarantied  not  only  by 
our  statute,  but  also  by  our  organic  law.  In 
several  cases  this  court  has  ruled  that  the 
trial  judge  committed  no  error  In  forcing  a 
defendant  to  trial  soon  after  the  appoint- 
ment of  counsel,  but  the  rulings  in  these  cas- 
es were  held  to  be  proper  by  this  court  be- 
cause of  the  facts  and  circumstances  sur- 
rounding each  particular  case.  However,  no 
ruling  has  yet  been  made  which  Impairs  the 
force  of  the  constitutional  provision  to  which 
we  have  referred.  In  the  case  of  Blackman 
T.  State,  76  6a.  288^  it  appeared  that  on 
Tuesday  after  the  assembling  of  court  in 
Schley  county  the  grand  jury  indicted  a  per- 
son for  murder.  He  was  at  that  time  con- 
fined in  Jail  in  Sumter  county,  and  was  un- 
able to  employ  counsel,  and  on  that  day  the 
Judge  announced  that  he  would  take  up  the 
case  on  Friday  thereafter,  and  assigned  at- 
torneys to  represent  defendant.  When  the 
case  was  called,  counsel  for  the  defendant 
asked  for  a  continuance,  and  showed  that 
they  were  not  prepared  to  proceed;  that  the 
defendant  had  been  brought  up  for  trial  from 
Sumter  coxmty  late  on  Thmrsday  evening, 
and  that  they  had  been  unable  to  confer  with 
him,  so  as  to  prepare  for  his  defense:    The 
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motion  was  oyermled,  and  this  court  held, 
under  the  facts,  that  the  trial  Judge  should 
have  granted  a  po8t3)onement  of  the  case  ei- 
ther for  the  term  or  to  some  particular  day, 
and  that  a  refusal  to  do  so  was  error.  In 
dellTerlng  the  opinion  of  the  court  in  that 
case,  Mr.  Justice  Blanford  said:  "Article  1, 
S  1,  par.  5,  of  the  constitution  of  this  state, 
declares  that  every  person  charged  with  an 
otCense  against  the  laws  of  this  state  shall 
have  the  privilege  and  benefit  of  counsel. 
This  constitutional  privilege  would  amount 
to  nothing  if  the  counsel  for  the  accused  are 
not  allowed  sufDclent  time  to  prepare  his  de- 
fense. It  would  be  a  poor  boon  indeed. 
This  would  be  to  Iteep  the  word  of  promise 
to  the  ear  and  breali  it  to  our  hope.' "  In 
the  present  case  the  defendant  had  been  in 
Jail  for  two  months  previous  to  his  triaL 
He  relied  on  a  particular  member  of  the  bar 
to  continue  to  represent  him.  He  was  un- 
able himself,  of  course,  to  see  that  witnesses 
bad  been  summoned  in  his  case,  and  that 
other  necessary  preparations  were  made. 
When  the  counsel  upon  whom  he  relied  dis- 
avowed any  connection  with  his  case,  the 
accused  still  had  a  right  not  only  to  have 
counsel,  but  also  the  benefit  of  counsel,  and 
the  denial  of  the  postponement  of  the  trial 
until  the  attendance  of  the  witnesses  at  his 
Instance  could  be  secured  and  proper  prep- 
aration made  was.  In  effect  a  denial  of  that 
right.  It  can  certainly  make  no  dlfTerence 
that  coimsel  made  no  formal  motion  for  a 
continuance,  nor  gave  the  names  of  the  wit- 
nesses whose  presence  he  desired.  He  had 
Just  been  appointed,  and  was  not  familiar 
with  the  case.  Possibly  be  did  not  know  the 
names  of  the  witnesses  wanted,  nor  what 
defendant  expected  to  prove  by  them.  All 
the  Information  which  he  bad  received  was 
presumably  after  his  appointment,  which 
had  Just  taken  place.  The  motion  to  poet- 
pone  the  case  to  such  a  time  as  would  en- 
able counsel  to  investigate  it  and  secure  the 
attendance  of  witnesses  should  have  been 
granted.  We  say  this  without  any  exami- 
nation of  the  affidavits  submitted  from  the 
witnesses,  and  without  any  reference  to  the 
real  merits  of  this  case,  and  base  the  re- 
versal of  the  Judgment  alone  on  the  ground 
that  the  refusal  to  post[>one  the  trial  under 
the  circumstances  set  out  was  a  denial  to 
the  defendant  of  the  privilege  of  the  ben- 
efit of  counsel,  a  right  which  was  his  wheth- 
er guilty  or  Innocent. 

Judgment  reversed.    All  the  justices  con- 
curring. 


AjMERICUS  oil  tX>.  V.  GURR. 
(Supreme  Court  of  Georgia.    Feb.  5,  1902.) 

AGENCY— EVIDENCB— EXTENT  OF  ATJTHORITT, 

1.  The  proposition  that  agency  caunot  be 
proved  by  evidence  of  the  declarations  or  con- 
duct of  the  alleged  agent  la  do  longer  open  to 
discussion. 


2.  It  is  needless  to  constantly  rriterate  and 
publish  rulings  upon  settled  questions. 

3.  If  an  agent  whose  authority  is  limited  to 
pttrchaslng  with  cash  furnished  him  by  his 
principal  bnys  on  credit,  the  latter  is  not  liable 
for  the  price  of  things  so  bought;  and  one  -who 
deals  with  such  a  special  agent  is  bound  to  in- 
foimi  himself  as  to  toe  extent  of  the  agent's 
authority. 

4.  Applying  these  rules  to  the  facts  of  this 
case,  the  verdict  was  entirely  unsupported. 

(Syllabus  by  the  Court.) 

Elrror  from  superior  court,  Sumter  county; 
Z.  A.  Littlejohn,  Judge. 

Action  by  W.  H.  Gurr  against  the  Ameri 
CUB  Oil  Company.    Verdict  for  plaintifl.    De- 
fendant brings  error.    Revoaed. 

J.  H.  Lumpkin,  for  plaintiff  in  error.  W. 
P.  Wallls  and  R.  L.  Maynard,  for  defendant 
In  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
in  the  superior  court  of  Sumter  county  by 
W.  H.  Gurr  against  the  Amerlcns  Oil  Com- 
pany for  the  price  of  certain  cotton  seed. 
There  was  a  verdict  for  the  plaintiff,  and  the 
defendant  complains  here  of  the  court's  re- 
fusal to  grant  it  a  new  trial.  The  theory  of 
the  plaintiff  was  that  he  sold  the  seed  to 
one  Ward,  as  agent  of  the  defendant;  that 
It  received  the  seed,  and  was  therefore  lia- 
ble to  him  for  the  price  tbereof .  The  motion 
for  a  new  trial  presents  a  number  of  points 
involving  familiar  and  well-settled  rules  of 
the  law  of  agency. 

1.  It  is  quite  apparent  that  his  honor  com- 
mitted divers  errors  In  violation  of  the  es- 
tablished rule  that  agency  cannot  be  proved 
either  by  the  declarations  or  conduct  of  the 
alleged  agent  We  do  not  however,  care  to 
state  or  discuss  in  detail  the  particular  rul- 
ings b^re  referred  to,  because  so  doing  would 
neither  add  anything  new  to  this  branch  of 
the  law,  nor  eldbldate  the  same. 

2.  In  several  grounds  of  the  motion,  com- 
plaint Is  made  of  alleged  error  In  admitting 
testim<my  bearing  upon  issues  other  than 
that  of  agency.  Many  of  the  rulings  thus 
excepted  to  were  manifestiy  right  and  in 
some  there  was,  perhaps,  error,  but  none  of 
them  are  of  sufficient  Importance  or  novelty 
to  require  special  notice. 

5.  4.  We  reverse  the  Judgment  rendered  in 
this  case  because  It  was  contrary  to  law. 
The  plaintiff  failed  entirely  to  show  that 
Ward  was  the  general  agent  of  the  defend- 
ant company,  or  that  he  had  authority  to  buy 
seed  upon  Its  credit  It  clearly  and  dls- 
tinctiy  appears  from  the  evidence  as  a  whc^e 
(and  there  is  no  testimMiy  to  the  contrary) 
that  the  arrangement  between  the  company 
and  Ward  was  for  him  to  buy  seed  and  ship 
the  same  to  the  ccHnpany;  he  in  each  In- 
stance to  pay  for  the  seed  purchased,  with 
cash  furnished  him  for  this  purpose  by  the 
company.  His  agoicy  was  thus  limited,  and 
Gurr,  In  dealing  with  him,  was  bound,  at 
his  peril,  to  know  exactly  what  autiuxity 
Ward  had  In  the  premises.  It  is  too  w^  set- 
tied  to  require  citation  of  authority  that  one 
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who  deals  with  a  special  agent  mnst  aacer- 
taln  for  hlmaelf  tbe  scope  and  extent  at  the 
agent's  authority  to  bind  his  principal. 
There  Is  not  one  line  of  testimony  In  the 
record  before  us  which  would  warrant  a  find- 
ing that  the  oil  company  contemplated  or 
Intended  that  Ward  should  have  any  other 
authority,  except  to  buy  for  It,  with  cash 
suK>llad  to  him,  the  cotton  seed  which  the 
company  needed  in  its  business.  The  fact 
that  it  actually  received  the  seed  which  were 
delivered  by  Gnrr  to  Ward  did  not  make  It 
liable  to  the  former  under  the  doctrine  of 
ratification.  It  did  not  know  of  or  sanction 
Ward's  purchase  on  credit,  and  had,  In  point 
of  fact,  furnished  him  with  more  than 
enough  cash  to  pay  for  the  seed  he  obtained 
from  Gurr.  The  verdict  returned  by  the 
Jury  necessarily  embraced  a  finding  that 
Ward  was  authorized  to  buy  seed  on  credit, 
and  make  the  company  liable  to  the  seller; 
and  this  finding  is  wholly  tmsupported. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


OARHABT  V.  WAINMAN. 
(Snpreme  Ccmrt  of  Georgia.    Feb.  6*  1902.) 

HOTBL  KEBPER— BAOOAOE  OF  QUEST— LIABIL- 
ITY—DAMAGES. 

1.  Where  a  petition  alleges  that  the  plaintlflF 
wan  a  gnest  at  a  hotel,  and  delivered  a  bag- 
gage check,  given  him  by  a  railroad  company, 
to  the  porter  of  the  hotel,  whose  business  It 
was  to  receive  baggage  and  deliver  it  to  the 
guests,  and  that  thereafter  the  plaintiff  made 
demand  npon  the  proprietor  for  the  baggage  or 
the  check,  and  the  proprietor  refused  to  deliver 
either,  such  petition  set  forth  a  cause  of  action 
against  the  proprietor  of  the  hotel,  and  should 
not  have  been  dismissed  npon  demurrer.  The 
delivery  of  the  check  was  prima  facie  evidence 
of  a  delivery  of  the  baggage. 

2.  Whether  the  railroad  company  brought  the 
baggage  to  its  destination  or  not  is  a  matter  of 
defense  to  be  made  on  the  trial. 

3.  If,  in  such  a  case,  the  refusal  of  the  land- 
lord to  deliver  either  the  check  or  the  baegage 
is  capricions,  and  prompted  by  bad  faith,  or 
puts  the  guest  to  unnecpssai-y  expense,  the  lat- 
ter may  recover  attorney's  fees  as  a  part  of  his 
damages. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Balnbridgp;  B. 
B.  Bower,  Judge. 

Action  by  W.  D.  Carhart  against  T.  O. 
Walnman.  Judgment  for  defendant  Plain- 
tiff brings  error.    Reversed. 

Randolph  B.  Russell  and  Slg.  Nussbaum, 
for  plaintiff  in  error.  W.  M.  Harrell  and 
Albert  H.  Russell,  for  defendant  In  error. 

SIMMONS,  C.  J.  An  action  was  brought 
by  Carhart  against  Walnman,  the  prc^rietor 
of  a  hotel.  The  petition  alleged  that  the 
plaintiff  went  to  Balnbridge,  Ga.,  on  a  cer- 
tain train,  and  was  given  a  check  for  hla 
baggage  (a  trunk)  by  the  agents  of  the  rail- 
way company.  On  reaching  Balnbridge, 
plaintiff  left  the  train,  and  went  to  the  hotel 
run  by  Walnman.    Next  morning  he  gave 


his  baggage  check  to  a  porter  who  was  em- 
ployed by  the  defendant  at  the  hotel,  and 
whose  duty  It  was  to  receive  baggage  and  de- 
liver the  same  to  the  guests.  The  baggage 
was  never  delivered  to  plaintiff.  He  made 
repeated  demands  upon  the  proprietor  for  ei- 
ther the  trunk  or  the  check,  but  the  proprie- 
tor refused  to  deliver  either  to  talm.  The 
trunk  contained  his  clothing,  and  was  of  a 
stated  value.  The  prayer  of  this  petition 
was  for  the  value  of  the  trunk  and  its  con- 
tents and  for  attorney's  fees.  The  defend- 
ant demiu*red  on  the  ground  that  the  petition 
set  forth  no  cause  of  action,  and  did  not 
allege  that  the  trunk  was  ever  delivered  by 
the  railroad  company  to  the  defendant  or 
his  agent  or  to  any  one  else,  upon  the  sur- 
render of  the  check.  The  defradant  also  de- 
murred specially  to  the  prayer  for  attorney's 
fees.  The  court  sustained  the  demurrers 
generally.    The  plaintiff  excepted. 

We  think  the  petition  set  out  a  cause  of 
action.  An  Innkeeper  f9  bound  to  extraordi- 
nary diligence  In  preserving  the  property  of 
his  guests  intrusted  to  his  care.  Civ.  Code, 
{  2935.  He  Is  also  bound  by  the  actions  of 
his  servants  within  the  scope  of  their  em- 
ployment Sasseen  v.  Clark,  37  Ga.  242.  If, 
therefore,  a  traveler  gives  his  railroad  bag- 
gage check  to  a  servant  of  an  Innkeeper, 
whose  duty  It  Is  to  receive  and  deliver  bag- 
gage to  the  guests,  and  the  baggage  is  lost 
after  it  comes  into  his  hands;  the  Ipnkeeper 
is  liable  for  the  value  of  the  baggage  lost 
If,  after  he  has  received  the  baggage,  the 
Innkeeper  refuses  to  deliver  it  to  the  guest 
upon  demand,  he  would  be  likewise  liable. 
The  delivery  of  the  baggage  check  to  the 
Innkeeper  was  prima  fade  equivalent  to  a 
delivery  of  the  trunk.  The  check  was  a 
token  or  receipt  for  the  plalntlfTs  trunk. 
While  It  was  not  conclusive  of  the  delivery, 
It  was  prima  fade  evidence  thereof.  4  El- 
liott R.  R.  i  1655.  The  fact  that  the  peO- 
tion  does  not  state  that  the  porter  received 
the  trunk  from  the  railroad  company  was 
not  good  ground  of  demurrer.  That  Is  a 
matter  for  defense.  The  innkeeper  or  his 
servant  knew  more  about  the  delivery  of  the 
trunk  than  did  the  plaintiff.  The  defendant 
could  easily  show  whether  the  trunk  had 
been  received  or  not  and  it  would  be  diffi- 
cult for  the  plaintiff  to  do  so.  Of  course, 
if  It  should  appear  that  the  trunk  waa  not 
delivered  by  the  railroad  company,  the  Inn- 
keeper would  not  be  liable.  Being  bound  to 
extraordinary  diligence  In  the  preservation 
of  the  baggage  delivered  him  by  guests.  It 
Is  Incumbent  on  the  Innkeeper  to  show  that 
the  trunk  was  not  received  by  him  or  his 
servants.  The  guest  makes  out  a  case,  pri- 
ma fade,  when  he  shows  the  delivery  of  the 
check  to  the  servant  within  the  scope  of 
whose  employment  was  the  getting  of  bag- 
gage and  delivering  it  to  the  guests,  and  that 
the  Innkeeper  has  refused  to  deliver  to  him 
the  baggage  or  the  dieck. 

As  to  the  special  demurrer  to  the  claim 
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for  attorney's  fees,  If  fbt  trial  Judge  put 
hia  Jadgmmt  upon  that  ground,  he  was  na 
lees  In  error.  The  petition  alleged  thnt  the 
Innkeeper  had  capriciously  refused  to  comply 
with  the  plalntUTs  demands  for  the  delivery 
of  the  trunk  or  the  (dieck,  and  that  the 
plaintiff  was  compelled  to  employ  counsel  to 
enforce  his  rights.  If  these  allegations  are 
true,  then,  under  section  STOC  of  the  Civil 
Cede,  the  jury  might  allow  the  plaintiff  his 
attorney's  fees  as  damages. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


WILUAMS  V.  WILLIAMS. 
(Supreme  Court  of  Georgia.    Feb.  7,  1902.) 

DIVORCB-ALIMONT. 

Where,  pending  a  suit  by  a  wife  for  di- 
vorce, she  applied  for  temporary  alimony,  al- 
leging cruel^  of  the  husband  as  the  cause  of 
separation,  which  be,  in  his  answer,  denied, 
and  therem  charged  that  the  separation  was 
caased  solely  by  adultery  on  her  part,  uncon- 
doned by  him;  and  where,  upon  the  hearing,  his 
answer  In  these  respects  was  fnlly  sustained  by 
uncontradicted  affidavits  of  other  witnesses, 
the  wife  making  no  denial  thereof,  and  submit- 
ting no  proof  to  sustain  her  allegation  as  to  the 
cause  of  separation,  it  was,  under  such  cir- 
cumstances, an  abuse  of  sound  judicial  discre- 
tion for  the  judge  to  allow  her  alimony. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glynn  county; 
Jas.  W.  Bennet,  Judge. 

Action  hy  Sarah  Williams  against  Gilbert 
Williams.  From  a  Judgment  for  alimony, 
defendant  brings  error.    Reversed. 

Courtland  Symmes,  for  plaintiff  In  error. 
J.  D.  Sparks,  W.  P.  (Jrawley,  and  P.  B. 
Twitty,  for  defendant  In  enae. 

FISH,  3.  It  appears  from  the  record  tJiat 
Sarah  WlUlams,  pending  a  suit  brought  by 
bet  against  her  husband,  Gilbert  Williams, 
for  a  divorce,  petitioned  the  court  for  an 
order  allowing  her  temporary  alimony,  al- 
leging as  the  cause  for  her  separation  from 
her  husband  that  he  cruelly  mistreated  her. 
Her  petition,  which  was  under  oath,  set  out 
la  detail  the  alleged  cruel  treatment  The 
petition,  in  this  respect,  was  met  by  an  ab- 
solute denial  in  the  sworn  answer  of  the  re- 
spondent, wherein  he  set  up  that  the  sole 
cause  of  the  separation  was  adultery  on  the 
part  of  the  wife,  uncondoned  by  him.  Up- 
on the  hearing  of  the  proceeding  for  ali- 
mony the  wife  submitted  no  evidence  to  sus- 
tain her  charge  of  cruelty  against  her  hus- 
band, but  the  affidavits  Introduced  by  her 
rather  tended  to  show  that  he  was  not  guilty 
of  such  charge;  nor  does  it  appear  that  her 
petition  was  treated  as  evidoace.  The  re- 
spondent put  in  evidence  the  affidavits  of 
several  witnesses  tending  to  disprove  the 
charges  of  cruelty  against  him,  and  two  of 
the  affiants  swore  that  shortly  before  the 
separation  petitioner  had  been  sleeping  with 
a  man  other  than  her  husband,  and  one  of 


these  affiants  and  anoth<-r  swore  that  peti- 
tioner. In  their  presence,  confessed  to   hei 
husband  that  she  bad  committed  adultery, 
and  that  thereupon  he  separated  from  ber. 
she  going  to  another  town,  and  it  appeared 
from  the  evidence  that  she  and  her  husband 
had  not  since  lived  together.    The  petitioner 
neither  denied  these  charges  nor  submitted 
any  evidence  to  controvert  them.    The  Judge 
required  respondent  to  pay  petitioner  $12  per 
month  as  temporary  alimony,   until   other- 
wise ordered.    To  this  Judgment  respondent 
excepted,  one  of  the  assignments  of   error 
being  that  the  evidence   showed  tbat   the 
cause  of  the  separation  was  the  adultery  of 
the  wife,  and  that,  therefore,  she  was  not 
legally  entitled  to  temporary  alimony.     For- 
merly the  general   rule  was   that,   as    the 
wife's  property,  by  virtue  of  the  marriage, 
vested  in  the  husband,  leaving  her  in  pover^ 
ty  when  acting  apart  from  him  or  adverse  to 
him,  the  mere  pendency  of  an  action  for  di- 
vmrce,  when  the  wife  had  no  separate  prop- 
erty adequate  to  her  support,  and  the  bus- 
band  had  the  means,  entitled  her,  almost  as 
a   matter  of  course,  to   alimony  while   the 
litigation  continued,  whether  she  was  plain- 
tiff or  defendant,  and  without  regard  to  the 
grounds  of  the  suit  or  the  mnlts  thereof. 
2  Blsh.  Mar.  Dir.  &  Sep.  |  835.    The  eariy 
decisions  of  this  court  seem  to  have  recog- 
nized such  rule.    See  McGee  v.  McOee.   10 
Ga.  480;   Methvln  v.  Metbvln,  15  Ga.  97,  60 
Am.  Dec.  6ft4;    Roseberry  v.  Roseberry,   17 
Ga.  139;   Frith  v.  Frith,  18  Ga.  273,  63  Am. 
Dec.  289;   Swearlngen  v.  Swearlngen,  19  Ga. 
265.     We  thtnk,  however,  that  the  rigor  of 
this  ancient  rule  was  modified  in  this  state 
upon  the  adoption  of  the  Code,  wherein  It  is 
provided:     "On  applications  for  temporary 
alimony,  the  merits  of  the  case  are  not  in 
issue,  though  the  Judge,  In  fixing  the  amount 
of  alimony,  may  inquire  Into  the  cause  and 
circumstances  of  the  separation   rendering 
the  alimony  necessary,  and  in  his  discretion 
may  refuse  it  altogether."    Cir.  Code,  J  2460. 
See,  In  this  connection,  DIcken  v.  Dicken,  3S 
Ga.  663.    In  Wardlaw  v.  Wardlaw,  38  Ga. 
S3,  It  appears  that  the  wife  sued  the  hus- 
band for  a  divorce  upon  the  ground  of  cruel 
treatment,   and  applied  for  temporary  ali- 
mony, alleging  cruel  treatment  by  the  hus- 
band as  the  cause  for  the  separation.    The 
husband   moved   for  a  continuance  of  the 
hearing  In  the  matter  of  alimony  upon  the 
ground  of  the  absence  of  a  witness  by  whom 
he  expected  to  show  that  he  had  not  treated 
her  cruelly,  and  that  she  had  no  cause  to 
leave  him.     The  motion  for  a  continuance 
was   overruled,    and   ux>on   the   hearing   the 
court  granted  temporary  alimony.     Uiton  a 
review  of  the  case  this  court  held:    "It  was 
error  in  the  court  to  refuse  the  continuance 
on  the  ground  that  the  granting  of  alimony 
was  wholly  in  the  discretion  of  the  court 
and  that  there  was  no  necessity  for  the  pres- 
ence of  all  the  witnesses."     See,  also.  Hill 
T.  Hill,  47  Ga.  332,  wherein  Judge  MoCay 
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said:  "Salts  for  dlrorce  and  alimony  ought 
not  to  be  encouraged,  and  a  case  sbowing 
tbat  It  Is  proper  to  Interfere  ought  to  be 
made  out  before  so  strong  a  measure  should 
be  taken  as  to  force  a  man  even  to  support 
Ills  own  children  through  other  channels 
than  his  own  hands  and  in  his  own  way." 
In  Kendrlck  t.  Kendrlck,  105  Ga.  38,  31  S. 
E.  115,  the  rule  was  recognized  that  In  de- 
termining whether  or  not  temporary  alimony 
will  be  allowed  the  Judge  should  exercise  a 
sound  Judicial  discretion. 

When  the  Judge,  upon  the  hearing  of  an 
application  for  temporary  alimony,  hears 
evidence  as  to  the  cause  and  circumstances 
of  the  separation  of  the  husband  and  wife, 
and  the  cause  of  separation  alleged  in  the 
wife's  petition  is  not  supported  by  any  evi- 
dence, but  is,  on  the  Contrary,  shown  by  the 
evidence  submitted  In  behalf  of  the  husband 
to  be  untrue,  and  such  evidence  shows  that 
the  sole  cause  of  the  separation  was  the  in- 
fidelity of  the  wife,  uncondoned  by  the  hus- 
band, the  wife,  under  such  circumstances, 
is  not  legally  entitled  to  an  allowance  as 
temporary  alimony.  She  alone  being  resiKm- 
sible  for  the  separatlun,  the  court  should 
not  compel  the  husband  to  support  her  pend- 
ing the  divorce  suit,  and  thus  enable  her  to 
become  the  twneflciary  of  her  own  gross 
misconduct  This  is  the  extent  of  our  ruling. 
We  do  not  mean  to  hold  that  npcn  a  hear- 
ing for  temporary  alimony  pending  an  ac- 
tion for  divorce  the  Judge  must  go  into  the 
merits  of  such  action,  and  render  a  Judg- 
ment in  accordance  with  the  preponderance 
of  the  evidence,  as  such  a  practice  might  re- 
sult in  depriving  a  deserving  wife,  without 
sufficient  means  of  her  own,  of  the  very 
ben^ts  which  the  law  seeks  to  bestow  up- 
on her,  viz.,  to  compel  the  husband,  when 
aMe  to  do  so,  to  provide  her  with  the  means 
with  which  to  support  herself  and  pay  her 
counsel  fees,  in  order  that  she  may  have  s 
maintenance  until  the  trial  of  the  divorce 
suit,  and  that  her  side  of  the  same  may  be 
properly  presented  to  the  Jury  In  the  trial 
of  that  action.  Our  ruling,  above  stated.  Is 
supported  by  the  decision  In  Kock  t.  Kock, 
42  Barb.  515.  There  the  wife,  pending  a 
suit  for  divorce  by  the  huslmnd,  applied  for 
alimony  and  counsel  fees  to  aid  her  In  con- 
ducting her  defense.  On  tlie  bearing  of  the 
application  the  husband  submitted  affidavits 
tending  to  show  the  wife  to  be  an  adulteress, 
etc.  A  synopsis  of  the  decision  is  as  fol- 
lows: Formerly  it  was  usual  to  grant  ali- 
mony and  counsel  fees  in  all  actions  for 
divorce  brought  by  a  husband  against  his 
wife;  bat  of  late  the  rule  has  been  relaxed, 
and  an  allowance  will  not  be  made  where 
it  appears  from  the  affidavits  that  the  de- 
fendant lived  a  life  of  prostitution  before 
her  marriage,  that  the  plaintiB  married  her 
in  the  belief  that  she  was  a  virtuous  fe- 
male, and  that  she  has  been  guilty  of  re- 
peated adulteries  since  her  marriage,  and 
nas  deserted  him,  and  is  living  with  rela- 


tives, who  are  able  and  wUling  to  snpport 
her.  Another  case  directly  in  point  Is  Counts 
V.  Couutz,  30  Ark.  73,  where  It  was  held 
tiiat  where  the  plaintiff  in  a  proceeding  for 
divorce  applies  for  alimony  pendente  lite  and 
an  allowance  for  attorney's  fees,  she  must 
make  some  showing  of  merit,  by  affidavits  or 
otherwise.  If  the  allegations  are  denied  by  ao 
answer  supported  by  proof.  On  the  same 
general  line,  see  Carpenter  v.  Carpenter,  1& 
How.  Prac.  539;  McKay  v.  McKay,  6  Grant, 
Ch.  380;  Edwards  v.  £2dwards,  20  Grant, 
Ch.  392;  Oriffln  v.  Griffin,  23  How.  Prac. 
189;  Horst  v.  Horst,  18  Lane.  Law  Rev.,  14; 
Bailie  T.  Bailie  (Sup.)  52  N.  Y.  Supp.  228; 
Israel  v.  Israel  (Sup.)  69  N.  T.  Supp.  800; 
Scott  V.  Scott,  9  Kulp,  442;  2  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  97.  It  may  be  that  the 
true  cause  of  the  separation  of  the  husband 
and  wife  in  the  case  now  under  considera- 
tion vras  cruel  treatment  of  her  by  him,  but 
upon  the  hearing  now  under  review  there 
was  absolutely  no  evidence  to  support  that 
theory;  but  on  the  contrary,  aa  we  hare 
seen,  the  uncontradicted  evidence  affirma- 
tively showed  tbat  ber  adultery  was  the  sole 
cause  of  the  separation.  We  must  of  course, 
decide  the  case  the  record  makes,  and  in  so 
doing  we  have  had  no  difficulty  in  reaching 
the  conclusion  that  the  granting  of  tem- 
porary alimony  was  an  abuse  of  sound  Ju- 
dicial discretion  by  our  learned  Brother  of 
the  trial  bench. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


BULLOCK  et  al.  t.  DUNBAR. 
(Supreme  Oonrt  of  Georgia.    Feb.  7,  1902.) 

PRESCRIPTION  —  UNREPRESENTED  ESTATE  — 
CHAMPBRTOUS  CONTRACT— ENFORCEMENT— 
TRESPASS  TO  LAND— EVIDENCE  OF  TITLI^ 
HARMLESS  ERROR— ACTION  AGAINST  FIRM-' 
DEATH  OF  PARTNER-NEW  TRIAL. 

1.  The  old  doctrine  that  a  defendant  in  pos* 
session  shonld  l>e  protected  against  an  actlov 
instituted  by  the  administrator  of  him  who- 
died  clothed  with  the  legal  title  to  the  property 
in  dispate,  when  It  appeared  that  the  admini»- 
tratiou  was  stale  and  had  been  obtained  for 
fraudulent  or  speculative  purpose,  did  not  ap- 
ply in  any  case  where  the  defendant's  posses- 
sion had  not  been  of  sufficient  duration  to  sup- 
port a  title  in  him  by  prescription.  "The  provi- 
sion in  the  limitation  act  of  1866,  that  "a  pre- 
scription does  not  run  against  an  unrepresent- 
ed estate  ontii  representation,  provided  ther 
lapse  does  not  exceed  five  years'  (Acts  1855-56, 
p.  233),  was  curative  of  the  evil  which  render- 
ed it  necessary  l)efore  the  passage  of  that  act 
to  invoke  the  doctrine  referred  to  above. 

2.  Under  the  undisputed  facts  of  the  present 
case,  the  plaintiff  was  entitled  to  a  recovery 
in  some  amount,  and  it  does  not  appenr  that 
the  sum  named  in  the  verdict  was  excessive. 

3.  Though  an  action  may  have  been  institut- 
ed in  pursuance  of  a  contract  affected  with 
champerty,  it  is.  If  otherwise  meritorious,  main- 
tainable; for,  while  the  courts  will  not  enforce 
such  a  contract  when  it  is  the  basis  of  the  ac- 
tion, the  rule  on  this  subject  does  not  apply  in 
a  case  wherein  the  champertous  contract  is  not 
Itself  invoked  or  relied  upon. 

4.  In  the  trial  of  an  action  broaght  by  an  ad- 
ministrator, and  involving  title  to  land,  the  d«f 
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fwdant  eannot  ahow  legal  title  In  himself  by 
proTing  that  he  and  tnoee  under  whom  he 
claims  had  for  many  years  paid  the  taxes  on 
the  property  in  dispate;  nor  by  proving  that 
neither  the  plaintiff  nor  bis  intestate  had  ever 
paid  such  taxes;  uor  by  proring  that  the  land 
In  qnestiou  had  ueyer  been  in  the  actual  poe- 
session  of  the  intestate^  and  had  never  been  in- 
ventoried as  a  part  of  his  estate;  nor  by  intro- 
ducing deeds  or  other  documents  which  in  no 
way  connect  the  defendant  with  the  true  legal 
title. 

5.  Even  if  error  be  committed  in  compelling 
an  attorney  for  a  defendant  to  produce  a  docu- 
ment to  be  introduced  in  evidence  by  the  plain- 
tiff, a  new  trial  will  not  for  this  reason  be 
granted,  when  the  defendant  in  his  answer  ad- 
mits the  existence  of  the  document,  and  fully 
sets  foi-th  all  of  its  contents  which  are  material 
to  the  issue  in  controversy. 

6.  When,  pending  an  action  against  a  partner- 
ship, one  01  the  members  thereof  who  had  been 
served  died,  and  his  administratrix,  in  auswer 
to  a  scire  facias  requiriog  her  to  show  cause 
why  she  should  not  be  made  a  party  defendant, 
set  up  that  the  plaintiff's  cause  of  action  would 
have  been  barred  if  the  suit  had  not  been 
brought  until  the  time  when  the  scire  facias 
was  sued  out;  that  the  inteetate's  estate  had 
been  folly  administered  before  the  service  of 
the  scire  facias  and  without  notice  of  the  plain- 
tilTs  demand;  and  that  the  partnership  and  the 
aurviving  members  thereof  had  sufficient  assets 
to  satisfy  any  verdict  which  the  plaintiff  might 
obtain:  Held  that,  even  if  the  administratrix 
was  under  these  circumstances  neither  a  prop- 
er nor  a  necessary  party,  causing  her  to  be 
made  a  party  defendant  affords  no  ground  for 
granting  her  a  new  trial,  when  by  the  verdict 
returned  a  plea  of  plene  administravit,  which 
she  filed  in  defense  to  the  main  action,  was  sus- 
tained. 

7.  Error  in  entering  up  a  judgment  ta  not  a 
good  ground  for  a  new  trial. 

6.  All  the  material  points  in  this  case  which 
were  properly  made  are  covered  by  the  rulings 
above  announced. 

(Syllabus  by  the  Gonrt) 

Error  from  snperlor  court,  Wilcox  county; 
D.  M.  Roberts,  Judge. 

ActlOD  by  W.  L.  Dunbar,  administrator, 
against  B.  W.  Bullock  and  others.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
AfQrmed. 

J.  H.  Martin  and  De  Lacy  &  Bishop,  for 
plaintiffs  In  error.  Eason  &  McRae^  for  de- 
fendant In  error. 


LUMPKIN,  P.  J.  An  equitable  action 
was  brought  In  tbe  superior  court  of  Wilcox 
county  by  W.  L.  Dunbar,  as  administrator 
de  bonis  son  of  Thomas  S.  Dunbar,  de- 
ceased, against  Bullock  &  Go.,  a  firm'  com- 
posed of  E.  W.  Bullock,  R.  L.  Bush,  and  A. 
Peacock,  to  enjoin  the  defendants  from  cut- 
ting, boxing  for  turpentine,  or  otherwise  in- 
terfering with  the  timber  on  two  lots  of 
land  described  in  the  petition,  and  for  the 
recovery  of  damages  for  trespasses  alleged 
to  have  been  committed  upon  these  lots  be- 
fore the  suit  was  begun.  The  defendants 
denied  all  the  allegations  of  the  petition 
upon  which  a  recovery  could  be  predicated. 
Pending  tbe  action,  R.  L.  Bush  died,  and 
his  administratrix,  Mrs.  Sarah  C.  Bush,  was 
made  a  party  defendant  She  filed  a  plea 
of  plene  administravit    Tbe  court,  after  tlie 


teatlmony  Tras  dosed,  instructed  the  Jury 
that  the  plaintiff  was  entitied  to  a  recor- 
ery,  but  left  them  to  fix  tbe  amount  of  tbe 
damages  from  the  evidence.  They  returned 
the  following  verdict:  "We,  the  Jury,  find 
verdict  In  favor  of  plaintiff  damage  to  tbe 
amount  of  $305.00.  Also  we,  the  Jury,  find 
for  Mrs.  Sarab  C.  Bush  the  plea  of  plena  ad- 
ministravit" The  defendants  moved  for  a 
new  trial,  their  motion  was  overruled,  and 
they  excepted.  We  will  now  deal  with  tbe 
material  questions  presented  by  the  motion, 
and,  in  so  doing,  state  such  additional  facts 
as  may  be  necessary  to  an  understanding  of 
our  ruling  upon  each  of  the  points  decided. 

1,  2.  The  plaintiff  proved  that  the  lots  In 
controversy  were  granted  by  the  state  of 
Georgia  to  bis  Intestate  on  June  14,  1849, 
and  that  he  had  been  duly  appointed  admin- 
istrator. It  also  appeared  that  there  had 
been  prevlons  administrations  uiton  the  es- 
tate of  Thomas  S.  Dunbar,  who  died  In  1858 
M  1809.  The  plalntiflTs  letters  of  admin- 
istration were  dated  August  31,  1804.  Tbe 
main  defense  was  that  Thomas  S.  Dunbar, 
the  grantee  of  tbe  state,  had  conveyed  tbe 
lots  In  question  to  one  Bumslde,  under 
whom  tbe  defendants  claimed  titie.  There 
was,  however,  in  evidence  no  deed  or  other 
paper  showing  tbat  Dunbar,  the  grantee, 
had  ever  parted  with  title  to  the  land. 

Unless,  therefore,  some  of  the  special 
grounds  of  defense,  which  will  be  noticed 
In  their  order,  were  available  for  the  de- 
fendants, tbe  court  was  right  in  instructing 
the  Jury  tbat  the  plaintiff  was  entitled  to  a 
recovery.  It  was  seriously  Insisted  that. 
Inasmuch  as  the  grantee  died  about  36  years 
before  letters  of  administration  were  grant- 
ed to  the  plaintiff,  the  administration  was 
stale;  and  In  this  connection  the  defend- 
ants offered  an  amendment  to  their  answer, 
setting  up  that  this  administration  was  ol>- 
talned  for  speculative  purposes,  at  tbe  In- 
stance of  one  HKt  and  one  Davis,  In  pnrsu- 
ance  of  an  agreement  between  them  and  W. 
L.  Dunbar  that  they  were  to  bear  the  ex- 
penses of  the  litigation  and  share  its  pro- 
ceeds, If  successful,  with  him.  This  amend- 
ment was  rejected,  the  court  holding  that. 
inasmuch  as  the  plaintiff  had  shown  a  per- 
fect legal  paper  titie  In  his  intestate,  it  was 
Incumbent  upon  the  defendants  to  show  a 
paper  tItie  out  of  him,  or  title  by  prescrip- 
tion. There  was  no  attempt  on  the  part  of 
defendants  to  set  up  a  titie  of  this  latter 
character.  Reliance  was  bad  on  the  deci- 
sions of  this  court  in  tbe  cases  of  Woolfolk 
V.  Beatly,  18  Ga.  B20,  and  Daniel  v.  Sapp,  20 
Ga.  615.  In  tbese  cases  it  was  ruled  tbat 
long  acquiescence  or  laches  by  parties  out 
of  possession  could  not  be  excused  without 
showing  some  actual  hindrance  or  Impedi- 
ment in  the  way  of  bringing  action,  and  that 
such  parties  would  not  be  allowed  to  prose- 
cute under  a  speculative  or  stale  administra- 
tion, as  against  those  who  bad  been  long 
enough  In  possession  to  set  up  a  prescrlp- 
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tire  title  against  otbera.  The  case  of  Jone- 
kln  V.  Holland,  7  Ga.  588,  60  Am.  Dec.  414, 
is  also  on  tbe  same  line,  as  are  those  of 
I'lerce  7.  Jones,  23  Oa.  874,  and  Murdock  y. 
Mitchell,  30  Ga.  74,  76  Am.  Dec.  634;  and 
see,  In  this  connection,  Payne  v.  Ormond,  44 
Ga.  614.  An  examination  of  all  of  these 
cases  will  show  that  the  rulings  therein 
made  were  predicated  upon  the  Idea  that 
as  the  law  then  stood,  no  prescription  could 
be  set  np  against  an  unrepresented  estate, 
and  consequently  equity  would  interpose  In 
behalf  of  those  who  had  been  In  possession 
during  the  regular  statutory  periods,  and 
who,  as  against  all  others  but  an  adminis- 
trator who  took  out  letters  after  long  delay, 
had  a  perfect  defense.  It  is  undoubtedly 
true  that  before  the  limitation  act  of  18S6 
(Acts  1865-66,  p.  283),  a  prescription  did  not 
run  against  an  unrepresented  estate.  So 
much  of  the  twenty-first  section  (page  286) 
of  that  act  as  bears  on  this  question  is  now 
embodied  In  Giv.  Code,  I  8686,  which  de- 
clares that  "a  prescription  does  not  ran 
against  an  unrepresented  estate  until  repre- 
sentation, provided  the  lapse  does  not  ex- 
ceed five  years."  In  the  cases  of  Conyers  t. 
Kennon,  1  Ga.  379,  Cofer  v.  Thurmond,  Id. 
538,  Garland  t.  MiUing,  6  Ga.  310,  and  Mil- 
ler T.  Surls,  19  Ga.  381,  66  Am.  Dec.  692,  aU 
of  which  were  decided  before  the  act  of 
1866,  it  was  distinctly  ruled  that  a  prescrip- 
tion did  not  run  against  an  estate  before 
the  grant  of  letters  to  an  administrator, 
where  it  appeared  that  the  Intestate  died 
before  the  adverse  possession  of  the  de- 
fendant began.  A  careful  examination  of 
all  of  the  above-cited  cases  will  plainly 
show  that,  in  those  relied  on  by  the  plaintiff 
in  error  and  others  of  like  nature,  this 
court  was  simply  striving  to  give  equitable 
relief  to  defendants,  who  had  been  long  in 
possession  o{  the  iHX>perty  sued  for,  by  hold- 
ing that  they  should  be  protected  from  what 
was  termed  a  stale  administration,  collusive- 
ly  obtained  for  fraudulent  or  si»eculative 
purposes.  It  is  manifest  that  the  trend  of 
the  court  In  this  direction  arose  simply  from 
the  fact  that  unrepresented  estates  were, 
under  strict  rules  of  law,  nnafTected  by 
statutes  of  prescription  or  limitation.  We 
have  been  unable  to  find  a  single  case  In 
which  the  equitable  rule  tbere  laid  down 
and  here  invoked  was  applied  in  favor  of  a 
defendant  who  had  been  in  possession  for 
a  time  less  than  the  statutory  period.  It 
results  from  the  foregoing  that  so  far  as 
this  branch  of  the  case  Is  concerned  the 
court  was  right  In  holding  that  the  plain- 
tiff had  made  out  a  case  entitling  him  to  a 
recovery,  and  alSo  right  in  rejecting  the 
proposed  amendment  to  the  answer.  As  to 
the  amount  of  the  verdict,  there  was  suffl- 
clent  evidence  to  support  the  Jury's  finding 
in  the  sum  abore  speelfled. 

'3.  There  is  no   merit  in   the  contention 
stoutly  Insisted  upon  by  counsel  for  the  de- 
fendants that  the  plaintiff's  action  was  not 
40S.E.-60 


maintainable  because  affected  with  cham- 
perty. It  was.  In  the  case  of  £Uis  v. 
Smith,  112  Ga.  480,  37  S.  E.  739,  in  sub- 
stance ruled  that,  though  an  action  may 
have  been  instituted  in  pursuance  of  a 
champertous  contract,  it  could  not  for  this 
reastw  be  defeated,  if  otherwise  meritori- 
ous. It  is  undoubtedly  true  that  the  courts 
will  not  enforce  such  a  contract  where  It  is 
the  foundation  of  an  action  or  defense,  but 
the  rule  lasting  to  contracts  of  this  nature 
is  not  applicable  in  a  case  where  the  cham- 
pertous contract  is  neither  invoked  nor  re- 
lied upon. 

4.  In  several  grounds  of  the  defendants' 
motion  tor  a  new  trial  the  points  covered 
by  the  fourth  headnote  were  In  various  forms 
presented.  It  is  obvious  that  all  of  the  con- 
tentious of  counsel  with  respect  thereto  are 
devoid  of  merit.  When  the  plaintiff  hi  an  ac- 
tion involving  title  to  land  makes  out  a  pri- 
ma facie  case  of  title  In  himself,  and  the  de- 
foidant  seeks  to  show  that  he  has  a  better 
title,  the  latter  must  do  so  by  showing  paper 
title  in  himself,  title  by  prescription  or  under 
the  laws  of  descent,  or,  as  against  the  plain- 
tiff, a  perfect  equity.  He  cannot  in  any 
other  way  establish  ownership  of  the  prop- 
erty In  dispute.  Clearly,  then,  the  trial 
court  did  not  err  in  holding  that  the  defend- 
ants conld  not  defeat  the  plalntlfTs  action 
by  proving  that  they  and  those  under  whom 
they  claimed  had  for  many  years  paid  the 
taxes  on  the  lots  In  dispute;  nor  by  proving 
that  neither  the  deceased,  Thomas  B.  Dnn- 
bar,  nor  the  plaintiff,  his  administrator,  had 
ever  paid  such  taxes;  nor  by  showing  that 
the  land  in  question  had  never  been  in  the 
actual  possession  of  the  Intestate,  and  had 
never  been  inventoried  as  a  pert  of  his  es- 
tate; nor  would  it  have  been  of  any  avail 
to  the  defendants  to  introduce  deeds  or  other 
documents  which  In  no  way  sorved  to  con- 
nect them  with  the  true  legal  title. 

6.  During  the  progress  of  the  trial,  the 
plaintiff  tendered  in  evidence  certified  copies 
of  plats  and  grants  from  the  state  of  Georgia 
to  Thomas  S.  Dunbar.  These  were  object- 
ed to  on  the  ground  that  the  originals  bad 
not  been  accounted  for.  Thereupon  counsel 
for  the  plaintiff  called  upon  the  defendants 
to  produce  the  original  plats  and  grants, 
the  latter  admitting  that  the  same  were  In 
court.  The  presiding  Judge  required  the  pro- 
duction of  these  papers,  and  they  were  intro- 
duced in  evidence.  Defendants  assign  error 
upon  the  action  of  the  Judge  in  compelling 
their  counsel  to  produce  the  documents  and 
deliver  them  to  counsel  for  the  plaintiff. 
We  are  not  prepared  to  hold  that  the  ruling 
here  complained  of  was  correct;  but,  in 
view  of  another  fact,  we  are  quite  clear 
that  a  new  trial  should  not  on  this  account 
be  ordered.  In  an  amendment  to  their  an- 
swer, the  defendants  alleged  that  "the  orig- 
inal plats  and  grants  from  the  state  of 
Georgia  to  the  land  in  controversy  to  Tbos. 
8.  Dunbar  are  in  the  possession  and  proper 
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custody  of  these  defendants,  and  form  a  part 
of  tbeir  munlmeDts  of  title  to  said  land  and 
timber."  In  view  of  this  admission,  it  was 
not  incumbent  on  tbe  plalntifT  to  show  af- 
flrmatlvely  tbat  tbe  lots  in  dispute  bad  been 
granted  to  bis  intestate.  This  mucb  of  his 
case  was  admitted  by  the  defendants,  and 
the  admission  plainly  covered  everything 
material  which  was  evidenced  by  the  plats 
and  grants  themselves. 

6.  As  stated  above,  R.  L.  Bush,  one  of 
the  members  of  the  partnership  against 
which  tbe  action  was  brought,  died  while 
It  was  pending.  In  response  to  a  scire  fa- 
cias sued  out  against  Mrs.  Bush,  as  adminis- 
tratrix of  his  estate,  requiring  her  to  show 
cause  why  she  should  not  be  made  a  party 
defendant  to  the  action,  she  filed  an  answer 
setting  up.  In  substance,  certain  grounds, 
which  are  sufficiently  outlined  in  the  sixth 
headnote.  Clearly,  the  point  as  to  tbe  stat- 
ute of  limitations  was  without  merit 
Whether,  under  the  facts  set  forth  In  her 
answer  and  relied  upon  by  her.  It  was  either 
necessary  or  proper  to  make  her  a  party  de- 
fendant to  the  action,  the  fact  that  the  court 
did  so  affords  no  cause  for  ordering  a  new 
trial  in  this  case;  for,  as  will  have  been 
s^n,  she  filed  a  plea  of  plene  adminlstravlt, 
which  the  Jury  sustained.  It  Is  therefore 
impossible  for  her  or  her  intestate's  estate 
to  be  injuriously  affected  by  the  verdict  mr 
Judgment  rendered,  and  It  is  equally  true 
that  malting  Mrs.  Bush  a  party  was  not 
prejudicial  to  the  partnership  or  the  surviT> 
Ing  memliers  thereof. 

7.  Anothw  ground  of  tbe  motion  com- 
plains that  the  Judgment,  in  so  far  as  It  re- 
lates to  the  administratrix,  does  not  follow 
the  verdict  Olearly,  this  constitutes  no  rea- 
son for  granting  a  new  trial.  If  it  be  true 
that  tbe  Judgment  fails  in  any  respect  to  fol- 
low the  verdict  tbe  point  should  have  been 
made  by  direct  exception,  which  was  not 
done. 

8.  We  have  dealt  with  all  the  grounds  of 
the  motion  for  a  new  trial  In  which  ques- 
tions of  any  materiality  are  properly  made, 
and  in  so  doing  have  ruled  upon  every  con- 
tention in  tbe  case  deserving  of  notice.  The 
truth  is  that  upon  its  undisputed  facts  it 
turns  upon  the  law  laid  down  in  the  first 
headnote.  We  find  no  error  in  the  Judgment 
denying  a  new  triaL 

Judgmoit  affirmed.  AU  the  Justices  con- 
curring. 


HIRSOH  et  aL  v.  MATOR,  ETC.,  OP  CTTy 
OF  BRUNSWICK. 

(Supreme  Court  of  Georgia.    Feb.  7,  1902.) 

miNIOIFAL  CORPORATIONS-LBASE  OF  WATBR 
TERMINALS. 

The  municipal   authorities  of  Brunswick 
have  power  to  lease  as  public  property  the  wa- 
ter terminations  of  the  streets  of  that  city. 
(Syllabus  by  the  Court.) 


Error  from  superior  court,  Olynn  conntT; 
Jos.  W.  Bennet  Judge 

Action  between  B.  Uirscfa  and  others  and 
tbe  mayor  and  council  of  city  of  Bnmswiclc 
From  the  Judgment  Hlrscb  and  othen  bring 
error.    Affirmed. 

Orovatt  &  Whitfield,  for  plaintiffs  In  error. 
F.  E.  Twitty,  W.  G.  Brantley,  and  W.  E. 
Kay,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  only  question  in 
this  case  is  whether  or  not  the  mnaidpal 
authorities  of  the  city  of  Brunswick  have 
the  power  to  lease  the  water  toinlnationa 
of  its  streets,  and  thus  prevent  access 
through  ^e  same  by  the  public  generally, 
to  the  water's  edge.  The  court  below  held 
that  these  authorities  had  such  power,  and 
If  this  ruling  was  correct  tbe  Judgment  ex- 
cepted to  should  be  affirmed.  On  December 
22,  1857,  the  general  assembly  passed  an  act 
entiUed  "An  act  additional  to  An  act  to  in- 
corporate the  town  of  Brunswick,  In  the 
county  of  Glynn,  to  define  its  Jurisdictional 
limits,"  etc.,  "approved  February  22,  1S56, 
to  amend  said  charter,  to  confirm  the  doings 
of  the  mayor  and  council,  to  mark  the  bound- 
ary lines  of  the  town  and  common  used  for 
other  municipal  purposes  therein  specified." 
Acts  1857,  p.  167.  By  the  second  section  of 
this  act  of  1857,  the  mayor  and  council  of 
the  city  were  authorized  "to  adopt  any  meas- 
ures which  may  appear  to  them  to  be  neces- 
sary or  proper  to  secure  and  protect  the  In- 
terests of  the  city,  and  the  property  thereof, 
and  to  lease  the  balance  of  the  town  com- 
mons, and  other  public  squares,  and  public 
trust  lots,  water  terminations  of  the  streets, 
and  ail  other  puUic  property  belonging  to  the 
city,  on  such  terms  and  for  such  periods  and 
considerations  as  they  may  deem  for  the 
Interest  of  the  city,  and  the  well-being  of  Ito 
citizens."  In  1866  another  act  was  passed 
giving  to  the  mayor  and  council  of  Bruns- 
wick authority  "to  lease  all  or  any  portion 
of  the  common  or  any  other  public  property 
appertaining  to  said  city  for  such  term  of 
years  as  may  seem  to  them  advantageous  to 
said  city."  Acto  1866,  p.  184.  Tbe  only 
qualification  upon  the  power  thus  conferred 
was  that  no  lease  should  exceed  a  term  of 
89  years,  unless  assented  to  by  a  majority  of 
all  the  legal  voters  of  the  dty.  In  1872  an 
act  was  passed  entitied  "An  act  to  consoli- 
date and  amend  the  several  acts  Incorporat- 
ing the  city  of  Brunswick,  and  for  other 
purposes  therein  mentioned."  Acts  1872,  p. 
161.  By  the  forty-second  section  (page  1('>0> 
it  was  declared  that  "the  said  mayor  and 
councU  shall  have  the  authority  and  power 
to  adopt  and  execute  any  measures  which 
may  appear  to  them  necessary  and  proper  to 
secure  and  protect  the  interests  of  said  dty. 
in  all  and  every  portion  of  said  commons,  and 
In  all  other  prx>erty  thereof."  Again,  in 
1889,  another  act  relating  to  tbe  dty  of 
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Brunswick  -was  passed.  Acts  1889,  p.  1010. 
Tbls,  however,  was  not  an  act  purporting  to 
consolidate  the  Beveral  prerlons  acts  incor^ 
porating  this  city,  bat  as  Its  title  clearly 
indicates,  Its  purpose  was  to  amend  the  con- 
solidating act  of  1872,  mentioned  above,  and 
also  an  act  amendatory  thereof,  which  was 
approved  February  26,  1878.  The  act  of  1872 
did  not  expressly  purport  to  repeal  the  act  of 
1867  or  the  act  of  1866,  but  merely  contained 
a  general  section  repealing  all  conflicting 
laws. 

It  was  Insisted  In  the  brief  for  the  plain- 
tiffs In  error  that  in  passing  the  act  of  1872 
the  general  assembly  Intended  to  sweep  out 
of  existence  and  do  away  with  all  previous 
acts  with  relation  to  the  Incorporation  of  the 
dty  of  Brunswick,  and  that  accordingly  the 
power  conf  Mxed  by  the  act  of  1867  to  lease 
the  water  terminations  of  the  streets,  and 
the  power  conferred  by  the  act  of  1866  to 
lease  "the  common  or  any  other  public  prop- 
erty appertaining  to  said  city,"  If  applicable 
to  the  water  terminations  of  the  streets,  no 
longer  existed  after  the  approval  of  the  act 
of  1872.  It  is  not  clear  whether  or  not  the 
consolidating  act  of  1872  had,  or  was  design- 
ed to  have,  the  effect  tfans  claimed  for  it. 
We  do  not,  however,  deem  It  necessary  to 
role  definitely  upon  this  precise  question; 
for,  as  will  have  been  noted,  the  act  of  1872 
Itself  confers  upon  the  municipal  authorities 
of  Brunswick  the  power  to  adopt  and  execute 
any  measure  which  they  may  consider  neces- 
sary to  secure  and  protect  the  Interests  of  the 
city,  not  only  In  the  commons,  but  "In  all 
other  property  thereof."  So  the  real  ques- 
tion Is,  are  the  water  terminations  of  the 
streets  of  Brunswick  "property"  in  the  sense 
In  which  this  word  Is  used  In  the  quotation 
last  made?  Undoubtedly  they  were  so  re- 
garded when  the  act  of  1857  was  passed. 
That  act,  like  that  of  1872,  authorized  the 
mayor  and  council  to  adopt  measures  to 
secure  and  protect  the  Interests  of  the  city 
and  "the  property  thereof,"  and  In  enumer- 
ating the  Items  of  the  city's  property  It  ex- 
pressly Included  the  "water  terminations  of 
the  streets."  Even  if,  then,  the  act  of  1857 
has  been  annulled  by  the  act  of  1872,  there 
is  nothing  In  the  latter  which,  either  in  ex> 
press  terms  or  by  necessary  Implication, 
does  away  with  the  proposition  that  these 
water  terminations  should  be  treated  as 
"property,"  and  snbject  to  such  dlsfposltlon  as 
the  mayor  and  coxmcil,  under  the  broad  pow- 
er conferred  upon  them  by  the  act  of  1872, 
should  see  proper  to  make  of  the  same  in  or- 
der to  secure  and  protect  the  best  Interests 
of  the  city.  On  the  same  line  it  may,  we 
think,  be  safely  asserted  that  the  act  of  1866, 
In  referring  to  the  public  property  of  the 
city,  was  intended  to  apply  to  the  water 
terminations  of  the  streets.  It  Is  true  that 
the  leasing  power  conferred  by  this  act  ex- 
XHressly  mentions  "the  common,"  but  It  can 
scarcely  be  doubted  that  at  the  date  of  Its 
enactment  the  water  terminations  were  still. 


In  legislative  contemplation,  property  of  the 
dty.  As  will  have  been  seen,  the  act  of 
1866  limited  the  terms  of  leases  to  90  years, 
unless  by  popular  vote  a  longer  term  was 
assented  to  by  a  majority  of  the  legal  voters. 
The  lease  Involved  In  the  present  case  does 
not  exceed  99  years. 

We  do  not  think  the  forty-second  section 
of  the  act  of  1872  was  in  any  wise  affected 
by  the  act  of  1889.  It  was  not  mentioned 
in  that  act,  and,  as  has  been  seen,  the  act  of 
1889  was  not  an  act  to  create  an  entirely 
new  charter  for  Brunswick,  but  only  one  to 
amend  two  acts  previously  enacted  with  ref- 
erence thereto.  Our  conclu^on,  therefore,  Is 
that  the  water  terminations  of  the  streets 
of  the  city  are  property,  and,  as  such,  the 
same  may  be  leased  by  the  municipal  au- 
thorities, with  the  limitation  on  their  power 
above  pointed  out 

It  was  urged  In  behalf  of  the  plalntiffB  In 
OTor  that  the  act  of  1857  was  unconstitu- 
tional In  so  far  as  it  declared  these  water 
terminations  to  be  property.  The  objection 
to  the  act  in  this  respect  was  that  It  con- 
tained matter  not  embraced  in  Its  title.  We 
do  not  think  this  position  well  taken;  for  it 
seems  to  ns  that  the  title,  which  is  quoted 
above,  is  broad  enotfgh  to  cover  this  particu- 
lar matter.  But  even  were  it  otherwise,  a 
careful  reading  of  the  act  of  1872  will  show 
that  in  passing  It  the  general  assembly  rec- 
ogrnlzed  and  dealt  with  the  act  of  1857  as  a 
valid  law.  This  Is  dedudble  from  the  fact 
that  In  the  act  of  1872  many  of  the  provi- 
sions of  the  act  of  1857  are  repeated  either 
In  terms  or  In  substance,  and  we  are  fully 
satisfied  that  In  passing  the  act  last  mention- 
ed it  was  clearly  within  the  mind  of  the  law- 
making power  to  deal  with  and  treat  as  prop- 
erty of  the  city  the  water  terminations  of  its- 
streets,  though  such  terminations  were  no- 
where in  the  act  expressly  mentioned.  There 
was  no  error  In  refusing  to  grant  a  manda- 
mus compelling  the  city  authorities  to  re- 
move the  obstructions  complained  of  In  the 
petition  filed  by  the  plaintiffs  In  error. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


JOHNSON  T.  EQUITABLY  SBCURITIBS 
CO. 

EQUITABLE  SECURITIES  CO.  v.  JOHN- 
SON. 

(Supreme  Court  of  Georgia.    Feb.  5,  1002.) 

BXECtmON   SALB— RIOHTS   OP  PORCHASEH— 
UNKNOWN  EQUITIES. 

A  bona  fide  purchaser  at  sheriffs  sale,  who 
has  paid  the  purchase  money  without  notice  of 
an  equity,  wiU  be  protected  against  the  same. 
(Syllabas  by  the  Court.) 

Error  from  superior  court,  Webster  coun- 
ty;  Z.  A.  LitUejcAn,  Judge. 

Claim  case  between  the  Equitable  Secu- 
rities Company  and  H.  R.  Johnson.  From 
the    Judgment    both    parties    bring    error. 
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Judgment  on  main  bill  of  exceptlojui  at- 
firmed,  and  cross  blU  dismissed. 

Allen  Fort  and  J.  B.  Hudson,  for  H.  B. 
Johnson.  E.  A.  Hawkins,  for  Equitable  Se- 
curities Co. 

COBB,  J.  This  was  a  claim  case,  npon 
the  trial  of  which  the  following  facta  ap- 
peared: On  Norembo-  12,  18S4,  I.  A.  Wha- 
ley  went  Into  possession  of  a  certain  describ- 
ed tract  of  land  under  a  bond  for  titles 
from  Alex  Chappell,  and  paid  the  larger 
portion  of  the  purchase  money.  On  No- 
vember 8,  1887,  a  Judgment  was  obtained 
against  Whaley.  Execution  was  issued  on 
this  Judgment,  and  Johnson,  the  plaintiff  in 
error,  became  the  owner  thereof  as  trans- 
feree. On  March  6,  1888,  Whaley  trans- 
ferred his  bond  for  titles  to  Jowers  to  se- 
cure a  debt  due  him.  Whaley  subsequent- 
ly paid  Jowers  the  amount  due  him,  and  on 
Norember  6,  1888,  Jowers  transferred  the 
bond  for  titles  to  Whaley's  wife.  On  No- 
vember 15,  1888,  upon  the  payment  of  the 
balance  of  the  purchase  money,  Chappell 
made  Mrs.  Whaley  a  deed  to  the  land, 
lliereafter  the  Equitable  Mortgage  Company 
took  from  Mrs.  Whal^  a  deed  to  this  land  to 
secure  a  loan  made  to  her.  A  portion  of  the 
money  obtained  on  this  loan  was  used  in 
paying  the  balance  due  Chappell  on  the  pur- 
chase money  of  the  land.  Judgment  was 
obtained  by  the  Equitable  M(»'tgage  Com- 
pany against  Mrs.  Whaley,  and  the  land 
brought  to  sale,  when  the  Equitable  Secu- 
rities Company,  the  defendant  in  error,  be- 
came the  purchaser.  The  execution  issued 
on  the  Judgment  against  Whaley  obtained 
In  1887  was  levied,  and  the  property  ad- 
vertised to  be  sold  in  March,  1900,  when 
the  Equitable  Securities  Company  interpos- 
ed a  claim.  The  plaintiff  in  execution  offer- 
ed evid^ice  tending  to  show  that  the  Equit- 
able Mortgage  Company  had  notice  at  the 
time  it  took  its  deed  from  Mrs.  Whaley  that 
the  larger  portion  of  the  purchase  money  of 
the  land  bad  been  paid  by  her  husband 
prior  to  the  transfer  of  the  bond  for  titles, 
and  that  such  transfer  was  without  consid- 
eration. Error  is  assigned  upon  the  refusal 
to  admit  this  evidence.  The  court  directed 
a  verdict  finding  the  property  not  subject 
and  error  is  assigned  upon  this  ruling.  The 
uncontradicted  evidence  shows  that  the  Eq- 
uitable Securities  Company,  the  claimant, 
at  the  time  of  its  purchase  of  the  property 
at  sheriff's  sale,  had  no  notice  whatever  of 
the  voluntary  transfer  of  Cbappell's  bond 
for  titles  from  Whaley  to  his  wife;  this 
being  the  effect  of  the  transfer  from  Jow- 
ers to  her.  Whaley,  of  course,  could  not 
assert  this  equity  against  tliie  Equitable  Se- 
curities Company,  tor  the  simple  reason 
that,  as  between  him  and  his  wife,  the 
voluntary  transfer  of  the  bond  for  titles 
was  valid  and  binding.  Can  a  Judgment 
creditor  of  Whaley  assert  bis  lien  against 


the  Interest  of  Whaley  In  the  land?  There 
was  a  provlslcm  in  the  Code  of  1882  that 
when  a  person  held  property  under  a  bond 
for  titles,  and  a  portion  of  the  purchase 
money  had  been  paid,  the  property  might 
be  levied  on  under  a  Judgment  against  socb 
person,  and  the  entire  interest  stipulated  in 
the  bond  sold,  the  proceeds  of  the  sale  be- 
ing appropriated,  first,  to  the  balance  doe 
on  the  purchase  money,  and  the  remainder 
to  Judgment  liens  against  the  obligee  in 
the  bond  accMdlng  to  date.  Code  18S2,  f 
3686.  Under  this  law  it  wonld  seem  that 
the  Judgment  lien  would  attach  to  whatever 
interest  the  obligee  In  the  bond  for  titles 
might  have  in  the  land  after  any  i>art  of 
the  purchase  money  had  been  paid;  and, 
if  this  is  true,  then  at  the  date  of  the  trans- 
fer by  Whaley  to  his  wife  of  the  bond  for 
titles  in  which  he  was  obligee  the  lien  of  the 
Judgment  controlled  by  Johnson  had  attach- 
ed to  Whaley's  interest  In  the  land.  But 
the  provisions  of  the  Code  of  1882  above  re- 
ferred to  are  not  to  be  found  In  the  Oode 
of  1805,  and  it  would  seem  that  it  was  the 
intention  of  the  codiflers  that  the  provi- 
sions of  Civil  Code,  U  5432-6434,  incluBlve. 
should  be  exhaustive  of  the  subject  as  to 
how  the  interest  of  the  obligee  under  a 
bond  for  titles  should  be  sold,  whether  socb 
sale  was  had  at  the  Instance  of  the  Judg- 
ment creditor  or  the  obligor.  Under  the 
sections  Just  cited,  when  a  Judgment  cred- 
itor of  the  obligee  in  a  bond  for  titles  de- 
sires to  sell  the  property,  it  Is  incumbent 
upon  him  to  take  up  the  debt  necessary  to 
be  paid  by  the  obligee  In  order  to  give  Urn 
the  legal  title  by  paying  such  debt  with  In- 
terest to  date,  if  the  debt  is  due,  and  in* 
terest  to  maturity  if  not  due,  and  procure  a 
cmiveyance  to  be  made  to  the  defendant  in 
execution,  or,  if  dead,  to  his  legal  representa- 
tive, by  the  obligor  in  the  bond,  and.  If  he 
is  dead,  by  his  legal  representative,  and 
have  the  property  levied  upon  and  sold. 
The  proceeds  of  the  sale  are  to  be  appro- 
priated, first,  to  the  payment  of  liens  >a- 
terlor  to  the  claims  taken  up  by  the  plaintiff 
In  execution  necessary  to  put  title  in  the  de- 
fendant, and  the  balance  to  the  execution 
under  which  the  property  was  sold  and  to 
other  Hens  according  to  priority.  It  is  con- 
tended by  counsel  for  plaintiff  in  error  that 
the  provisions  of  the  Code  ot  1882  above  re- 
ferred to  are  still  of  force,  and  that,  thoe- 
fore,  the  Judgment  cwitrolled  by  Johnson 
was  a  lien  upon  the  Interest  of  Whaley  in 
the  land  at  the  date  of  the  transfer  of  the 
bond  for  titles  to  his  wife,  and  that  by  com- 
plying with  these  provisions  the  whole  in- 
terest in  the  bond  for  titles  could  be  sold, 
and  the  money  appropriated,  first,  to  the 
payment  to  the  Equitable  SecuriUea  Com- 
pany of  the  amount  which  was  paid  by  the 
Equitable  Mortgage  Company  in  discharge 
of  the  balance  due  Chappell,  and  the  re- 
mainder, or  so  much  thoectf  as  would  be 
necessary,  to  the  payment  of  the  Judgment 


Digitized  by  VjOOQIC 


Ga.) 


JOHNSON  y.  EQUITABLE  SECUBITIES  (XX 


789 


controlled  by  Johnson.  Under  the  view  we 
have  taken  of  the  present  case,  It  Is  un- 
necessary to  determine  whether  the  provi- 
sions of  the  Code  of  1882  are  still  of  force 
or  not  If  the  Equitable  Securities  Ck>m- 
puny  waa  a  bona  flde  purchaser  without 
notice  of  the  equity  which  Whaley  had  In 
the  land  by  payment  of  the  purdiase  mon- 
ey, then  that  company  would  undoubtedly 
take  the  property  freed  from  any  such  eq- 
uity, whether  it  was  sought  to  be  enforced 
by  Whaley  himself  or  by  any  one  claim- 
ing under  blm.  As  stated  above,  there  ia 
no  evidence  whatever  that  the  Equitable 
Securities  Company  at  the  time  of  the  sher^ 
IfTs  sale  bad  any  notice  that  there  were 
any  other  persons  than  Mrs.  Whaley  who 
were  at  all  Interested  In  the  land,  she  ap- 
pearing from  a  duly-registered  deed  to  be 
the  sole  owner  of  the  property.  At  the  time 
of  this  transaction  the  record  of  a  bond 
for  titles  was  not  constructive  notice  to  any 
one  of  the  interest  of  the  oUigee  therein  In 
the  land.  The  rule  Is  different  now.  See 
Acts  1900,  p.  68.  As  a  general  rule,  a  bona 
fide  piurchaaer  without  notice  of  an  equity 
is  protected  both  at  law  and  In  equity.  If 
the  Equitable  Securities  C!ompany  had  been 
a  direct  purchaser  from  Mrs.  Whaley  as  the 
result  of  a  private  transaction  between 
them,  and  bad  no  notice  at  the  time  of 
Wha]^y'8  equity  In  the  land,  tbae  is  no 
question  that  it  would  occupy  the  positlcm 
of  a  bona  tide  purchaser,  and  be  protected 
against  this  equity,  whether  asserted  by 
Whaley  or  by  some  one  claiming  under 
him.  "The  mere  fact  that  property  is  pur- 
chased by  one  and  paid  for  with  money  of 
another  does  not  vest  the  title  to  such  prop- 
erty, as  against  third  persons,  In  the  one 
whose  money  paid  for  it  Nor  does  any 
legal  or  equitable  right  spring  out  of  such 
a  fact  in  favor  of  such  persons  against  in- 
uocent  purchasers,  who.  In  good  faith,  take 
the  title  from  one  who  Is  apparently  the 
true  owner,  and  in  truth  is  so,  except  as  to 
some  secret  equity  of  the  party  whose  mon- 
ey has  been  used.  There  must  be  notice  of 
such  an  equity  before  it  can  avoid  a  title 
otb«-wlse  good."  Moye  v.  Waters,  51  Ga. 
15.  See,  also,  Allen  y.  Holding,  29  Ga. 
485;  Fahn  y.  Bleckley,  66  Ga.  81;  Nethery 
v.  Payne,  71  Ga.  874  (a);  Coody  v.  Lum- 
ber Co..  82  Ga.  799,  10  S.  B.  218;  Hobbs  y. 
Trust  Co.,  96  Ga.  770,  22  S.  B.  381. 

Does  the  Securities  Company  stand  in  any 
worse  position  because  it  purchased  at  Ju- 
dicial sale,  and  not  at  private  sale?  It  is 
true  that  for  some  purposes  the  purchaser  at 
an  execution  sale  stands  in  the  shoes  of 
the  execution  creditor,  tor  the  reason  that 
in  a  sense  he  claims  under  him.  But  it  is 
not  true  tiiat  such  purchaser  stands  in  the 
shoes  of  the  execution  creditor  for  all  pur- 
poses. It  does  not  seem  that  such  a  pur- 
chaser would  be  charged  with  notice  of  every- 
thing whidi  the  execution  creditor  has  knowl- 
edge ot  in  reference  to  the  character  of  his 


claim  or  tlie  Interest  of  the  defendant  In  ex- 
ecution in  the  proi)erty.  To  charge  a  pur- 
chaser at  a  Judicial  sale  with  notice,  in  ref- 
erence to  the  claim  upon  which  Hxe  Judg- 
ment is  founded  or  the  property  to  be  sold, 
of  everything  that  the  executlou  creditor 
has  knowledge  of,  would  have  the  effect  to 
deter  persons  from  bidding  at  Judicial  sales, 
and  a  fear  of  knowledge  on  the  part  of  the 
plaintiff  In  execution  of  some  fact  which 
might  Impeach  the  sale  would  thus  in  many 
instances  work  Irreparable  Injury  both  to 
the  execution  creditor  and  the  debtor  whose 
property  Is  being  sold.  The  law  has  wise- 
ly provided  that  a  purchaser  at  Judicial  sale 
is  bound  only  to  see  that  the  ofiBcer  has  com- 
petent authority  to  sell,  and  Is  apparently 
proceeding  to  sell  undor  the  prescribed 
forms.  Civ.  Code,  |  5464.  Further  than 
this  be  is  not  required  to  investigate,  so  far 
as  the  sale  is  concerned.  And  if  the  sale 
has  taken  place  under  a  valid  Judgment 
against  the  defendant  In  execution,  and  has 
occurred  at  the  time  and  place  prescribed 
by  law,  and  was  conducted  apparently  un- 
der the  prescribed  forms,  an  innocent  pur^ 
chaser  at  such  sale  acquires  a  title  to  the 
property  sold,  provided  the  defendant  In  ex- 
ecution had  a  good  tltie  to  the  same  at  tbe 
date  of  the  Judgment,  or  acquired  such  title 
between  the  date  of  the  Judgment  and  the 
date  of  the  levy.  A  purchaser  at  Judicial 
sale  may  recover  to  ejectment  by  producing 
slmidy  a  sheriff's  deed,  with  the  execution 
under  which  the  sale  was  bad,  and  show- 
tog  that  the  title  to  the  property  sold  was 
In  the  defendant  in  execution,  or  he  was  in 
poesessicn  of  the  same  after  the  Judgment 
and  before  the  levy.  Civ.  Code,  {  5447; 
Whatley  v.  Newsom,  10  Oa.  74;  Parker  v. 
Martin,  68  Ga.  453;  Beck  v.  Bower,  Id.  788. 
The  sections  and  decisions  Just  referred  to 
are  cited  for  the  purpose  of  showing  the  fa- 
vor with  which  the  law  regards  a  purchaser 
at  a  Judicial  sale,  treating  the  title  acquired 
by  him  as  an  original  title,  and  not  requir- 
ing him,  even  In  an  action  of  ejectment, 
to  go  behind  such  title,  save  for  the  pur- 
pose of  showing  that  the  defendant  in  ex- 
ecution had  title  to  the  property  or  posses- 
sion of  the  same  at  the  date  of  the  levy 
and  relieving  him  from  the  burden  placed 
ordinarily  upon  a  plaintiff  to  ejectment, 
which  requires  him,  if  relytog  upon  a  pai)er 
title,  to  show  a  complete  title,  beginning 
with  a  grant  from  the  state,  down  to  a  deed 
vesting  the  legal  title  to  himself.  Is  It  to 
be  presumed  that  such  a  favorite  of  the  law 
Is  to  occupy  a  worse  position  on  account  of 
having  been  a  purchaser  at  a  Judicial  sale 
than  one  who  occupies  the  position  of  pur- 
chaser at  private  sale?  If  a  Judicial  sale 
has  been  regularly  had  by  an  officer  author- 
ized to  conduct  the  same,  under  valid  process, 
to  the  manner  prescribed  by  law,  and  the 
person  whose  property  is  thus  sold  was  the 
holder  of  the  legal  title  at  the  date  of  the 
levy  under  which  the  sale  was  had,  the  pur- 
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chaser  at  such  aale  would.  In  oar  opinion, 
occupy  the  same  position  as  the  purchaser 
at  a  private  sale,  so  far  as  any  secret  equity 
beld  by  some  one  In  the  property  was  con- 
cerned. If  such  porchaser  bought  the  proii- 
erty  and  paid  bis  money  without  notice  of 
such  secret  equity.  This  seems  to  be  the 
first  time  that  this  question  has  arisen  be- 
fore tills  court  There  are  no  cases  cited 
by  counsel  for  either  side  which  mle  In 
terms  the  question  under  consideration,  and 
we  have  In  our  Investigations  been  able  to 
find  none  In  which  the  principle  was  direct- 
ly ruled.  In  other  Jurisdictions  Oiere  seems 
to  be  some  conflict  In  the  rulings.  Mr. 
Rorae  says,  "The  weight  of  authority  Is 
that  third  persons,  bona  fide  purchaseis  at 
sherilTs  sale,  who  hare  paid  Qie  i>urcbase 
money  without  notice  of  an  unrecorded  deed 
or  equity,  will  be  protected  against  the 
same."  Rorer,  Jud.  Sales  (2d  £3d.)  {  1031. 
The  following  are  some  of  the  cases  cited  by 
the  author  to  sustain  the  text  quoted:  Jack- 
son T.  Chamberlain,  8  Wend.  020;  Waldo  v.. 
Russell,  S  Mo.  387;  Den  v.  Richman,  13  N. 
J.  Law,  43;  Scribner's  Lessee  v.  Lockwood, 
9  Ohio,  184;  Trust  Co.  v.  Ledyard,  8  Ala. 
866;  Orth  v.  Jennings,  8  Blackf.  420;  Kel- 
1am  ▼.  Janson,  17  Pa.  467;  Walker  v.  Elston, 
21  Iowa,  529;  Massey  t.  Westcott  40  IlL 
160;  Stewart  ▼.  Freeman,  22  Pa.  120.  Un- 
der this  Tlew  of  the  case  there  was  no  error 
in  directing  a  verdict  finding  the  property 
not  subject,  nor  was  there  any  error  in  rul- 
ing out  the  evidence  whicb  tended  merdy 
to  show  that  the  Equitable  Mortgage  Com- 
pany had  notice  of  Wbaley's  equity  In  the 
land.  The  land  was  not  subject  to  the  execu- 
tion in  any  event,  and  the  Judgment  direct- 
ing the  vodlct  will  therefore  be  affirmed. 

The  cross  bill  of  exceptions  raises  the 
question  as  to  whether  the  Judgment  was 
not  dormant,  but  under  our  established  prac- 
tice this  question  will  not  be  determined, 
bnt  the  cross  bill  will  be  dismissed.  So  far 
as  this  case  Is  concerned,  It  Is  entirely  im- 
material whether  the  Judgment  is  dormant  or 
not. 

Judgment  on  main  bill  of  exceptions  af- 
firmed; cross  bill  dismissed.  All  the  Jus- 
tices concurring. 


ORAHAM  T.  WILLIAMS  et  al. 
(Supreme  Court  of  Georgia.    Feb.  6,  19Q&) 

DEJBD— RATIFICATION— TRESPAfl3-IN  JXINO- 
•nON— TITLB  ACQUIRED  AFTBR  ACTION. 

1.  Generally  ratification  relates  back  to  the  , 
act  ratified,  but  not  so  as  to  affect  the  interven-  i 
ing  rights  of  third  persons. 

2.  If  a  party  has  a  complete  defense  to  an  ac- 
tion at  the  time  suit  is  brought,  he  canuot  be 
deprived  thereof  by  a  third  party  ratifying  a 
deed  which,  at  the  commencement  of  the  suit, 
was  without  binding  force  for  want  of  such 
ratification. 

(Syllabos  by  the  Coart) 

Error  fnMn  superior  coor^  Appling  ooon- 
ty;  Jos.  W.  Bennet,  Judge. 


Action  by  W.  W.  Graham  against  D.  J. 
Williams  and  others.  Judgment  for  defend* 
ants.    Plaintiff  brings  error.    Affirmed. 

B.  D.  Graham,  for  plaintiff  in  error.  B. 
P.  Padgett  &  Son,  for  defendants  In  error. 

SIMMOXS,  a  J.  An  equitable  petition 
was  filed  by  Graham  against  Williams  and 
others.  It  allied  that  he  had  title  to  a  cer- 
tain lot  of  land  In  Appling  county,  and  that 
the  defendants,  claiming  the  land  under  some 
pretended  title  which  they  had  failed  to  re- 
cord, had  entered  upon  the  land,  and  com- 
mitted tre^>as8  by  cutting  timber  and  box- 
ing the  trees  for  turpenUn&  The  petition 
set  out  s  chain  of  title,  and  alleged  that  tbe 
plaintiff  and  defendants  claimed  under  a 
named  common  grantor.  The  defendants 
admitted  that  they  claimed  under  the  com 
mon  grantor  named  in  the  petition,  and  al- 
leged that  they  had  titie  to  the  land.'  Tbe 
petition  alleged  that  tbe  plaintiff's  immedi- 
ate grantor  was  one  Einstein,  who  conveyed 
the  land  to  plaintiff  tn  1892.  The  plaintiff 
prayed  for  an  injtuction  to  restrain  tbe  de- 
fendants from  committing  any  further  tres- 
pass, for  a  cancellation  of  the  defendants' 
deeds,  and  for  damages  for  the  trespass. 
At  the  trial  of  the  case  he  Introduced  in  evi- 
dence deeds  commencing  with  tbat  from 
the  common  grantor,  and  closed  his  evidence 
with  a  deed  purporting  to  have  been  made 
by  an  attorney  In  fact  of  Einstein,  plalntitTs 
immediate  grantor,  and  a  deed  from  Einstein 
himself  to  the  plaintiff,  made  and  executed 
after  the  commencement  of  tbe  suit  In  tbis 
last  deed  Einstein,  after  reciting.  In  sub- 
stance, that  the  power  of  attorney  given  bis 
attorney  in  fact  was  not  suffidentiy  conapre- 
henslve  in  its  terms  to  authorize  the  attor- 
ney in  fact  to  sell  and  convey  this  tract  of 
land,  fully  ratified  and  confirmed  the  deed 
made  by  the  said  attorney,  and  conveyed  tbe 
land  to  Graham.  The  record  does  not  dis- 
close that  Graham  was,  or  ever  had  been. 
In  imssesslon  of  tbe  land.  At  tlie  dose  of 
the  plaintiff's  evidence  tbe  court  on  motion, 
granted  a  nonsuit  upon  tbe  ground  that  the 
evidence  showed  that  at  the  commencement 
of  the  action  by  the  plaintiff  he  did  not  bave 
sufficient  title  to  authorize  a  recovery.  Gra- 
ham excepted,  and  brought  tbe  case  here  for 
review. 

1.  Under  the  above  facts  the  sole  question 
to  be  determined  is  whetho'  the  deed  of  rat- 
ification made  by  Einstein  after  the  com- 
mencement of  the  suit  related  back  to  tbe 
execution  of  tbe  deed  by  the  attorney  in  fact 
so  as  to  authorize  the  plaintiff  to  recover 
against  the  defendants.  It  was  contended 
in  tbe  brief  of  counsel  for  tbe  i^lntiff  in 
error  that  tbe  ratification  by  Einstein  of  the 
act  of  his  agent  related  back  to  the  time  of 
tbe  execution  and  delivery  of  the  agent's 
deed  to  the  plaintiff,  although  tbe  power  of 
attorney  given  tbe  agent  did  not  authorize 
him  to  convey  this  land.  Tha%  is  no  donbt 
that  tbe  contention  of  the  piaintilTs  counael 
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the  act  of  tlie  principal  as  of  the  time  when 
the  unanthorlzed  act  was  performed.  While 
this  is  generally  true,  there  Is  an  exception 
to  the  rule,  which  is  that  such  a  ratification 
does  not  so  relate  back  as  to  affect  the  rights 
of  other  parties  which  have  intervened  and 
accrued  between  the  time  of  the  unauthor- 
ized act  and  that  of  the  ratification.  Mecb- 
em,  Ag.  i  168;  Story,  Ag.  (9th  Ed.)  t  245; 
Whart  Ag.  i  77;  Brans  v.  Ooleman,  101  Ga. 
152,  28  8.  B.  645.  These  authorities,  and 
the  decisions  which  they  cite,  all  hold  that, 
when  rights  of  third  parties  have  intervened 
between  the  unauthorized  act  and  its  rati- 
fication, the  latter  does  not  relate  back  so 
as  to  affect  those  rights.  If  such  were  not 
the  mie,  Einstein  might  have  conveyed  this 
land  to  a  third  person  subsequmtiy  to  the 
unauthorized  deed  by  his  agent,  and  there- 
after, by  ratifying  and  confirming  the  agenf  s 
act,  defeated  the  rights  of  the  person  to 
whom  he  had  himself  conveyed  the  land. 

2.  Having  established  that  there  is  an  ex- 
ception of  this  nature  to  the  general  rule,  it 
remains  only  to  determine  whether  the  de- 
fendants had  in  the  present  case  acquired 
such  rights  as  would  come  within  the  excep- 
tion. In  the  first  place^  it  is  a  well-estab- 
lished rule  that  a  plaintiff  must  recover  upon 
facts  as  they  existed  at  the  time  of  the  com- 
mracement  of  the  action.  Those  facts  con> 
stitnte  his  cause  of  action.  If  new  and  ad- 
ditional facts  arise  after  the  commencement 
of  the  suit,  be  cannot  rely  upon  them  as 
ground  for  a  recovery.  If  the  facts  upon 
which  his  suit  is  predicated  are  insufficient 
to  authorize  a  recovery  by  him,  the  defend- 
ants have  a  legal  right  to  ask  the  court  for 
a  nonsuit,  and,  under  the  law,  the  court 
would  be  compelled  to  grant  it  In  the  pres- 
ent case  the  plaintiff  virtually  admitted,  by 
putting  in  evidence  the  deed  of  ratification, 
that  his  titie  was  not  sufficient,  at  the  time 
suit  was  brought  to  have  sustained  a  re- 
covery; for  the  deed  of  ratification  states, 
In  snbstance,  that  the  power  of  attorney 
made  by  Einstein  to  his  agent  was  not  brood 
enough  to  authorize  the  agent  to  convey  the 
land.  The  defendants  had  the  right  under 
the  facts  as  they  stood  at  the  time  suit  w.is 
commenced,  to  have  a  nonsuit  They  had 
the  right  to  have  the  case  tried  upon  the 
facts  as  they  existed  at  the  time  of  the  com- 
mencement of  the  suit  The  plaintiff  had 
no  right  to  interject  what  might  be  called  a 
new  party,  Einstein,  and  a  new  titie  orlKl- 
nating  after  the  commencement  of  the  snit 
In  the  case  of  Wittenbrock  v.  Bellmer,  C7 
Cal.  12,  it  appeared  that  the  president  of  a 
building  and  loan  association  had,  without 
authority,  transferred  a  note  and  mortgage 


acuon  naa  oeen  penaing  lor  several  monxos, 
the  trustees  of  the  association  ratified  the 
previous  action  of  its  president  In  the  prem- 
ises. The  court  said:  "We  are  unable  to 
discover  any  principle  upon  which  the  de- 
fendant's rights  could  be  affected  by  such 
ratification.  Conceding  that  at  the  date  of 
the  commencement  of  the  action  the  plain- 
tiff had  no  cause  of  action,  it  does  not  seem 
to  us  that  he  could  mahitain  the  action  ui)on 
a  cause  of  action  subsequentiy  acquired 
against  the  defendant  The  case  was  at  is- 
sue, and,  if  It  bad  been  tried  at  any  time 
prior  to  the  date  of  the  ratification,  the 
Judgment  must  have  been  for  the  defendant 
Could  a  stranger  to  the  action  step  in  at  auy 
time  before  the  trial,  and  deprive  the  de- 
fendant of  that  right  by  placing  In  the  hands 
of  his  adversary  an  Instrument  upon  which 
he  might  have  maintained  an  action,  or  one 
which  he  alleged  that  he  had,  but  In  fact  did 
not  have,  when  he  commenced  the  action? 
Clearly  not  If  a  party  has  no  cause  of  ac- 
tion at  the  time  of  the  Institution  of  his 
action,  he  cannot  maintain  it  by  filing  a  sup- 
plemental complaint  founded  upon  matters 
which  have  subsequentiy  occurred."  Simi- 
lar rulings  were  made  by  the  same  court  in 
Taylor  v.  Robinson,  14  Oal.  396,  and  Mc- 
cracken V.  City  of  San  Francisco,  16  Cal.  624. 
In  61  Am.  Dec.  88,  Mr.  Freeman,  In  his  notes 
to  Persons  v.  McKibben,  6  Ind.  261,  In  wblcn 
the  ruling  was  contrary  to  that  made  In 
Wittenbrock  v.  Bellmer,  cites  the  latter  case, 
and  says  that  '^e  ruling  of  the  California 
case  •  •  •  Is  the  better  decision."  The 
same  view  of  the  law  was  taken  by  the  su- 
preme court  of  the  United  States  In  Parmelce 
▼.  Simpson,  6  Wall.  86,  18  L.  Ed.  542.  and  In 
Oook  T.  Tullls,  18  Wall.  338,  21  L.  Ed.  933. 
In  the  latter  case  Wittenbrock  v.  Bellmer  is 
cited  with  approval.  In  the  notes  to  Atlce 
y.  Bartholomew  (Wis.)  5  Am.  St  Rep.  103, 
114  (8.  c  S3  N.  W.  110),  It  was  said:  "As  a 
general  rule,  If  a  party  has  a  complete  cause 
of  action  or  defense  when  a  suit  is  com- 
menced, be  cannot  be  deprived  thereof,  pen- 
dente lite,  by  his  adversary,  or  some  other 
party,  ratifying  some  act  or  contract  which 
at  the  commencement  of  the  action  was 
without  any  binding  force  for  want  of  such 
ratification."  See,  also,  Pollock  v.  Cohen,  32 
Ohio  St  514;  Fiske  t.  Holmes,  41  Me.  441; 
Wood  V.  McCain,  7  Ala.  806,  42  Am.  Dec. 
612.  Having  shown  that  ratification  does 
not  so  relate  back  as  to  affect  the  Interven  ing 
rights  of  third  persons,  and  that  these  de- 
fendants acquired  rights  before  the  ratlflea- 
tion  pendente  Ute,  we  are  of  opinion  that  the 
Judge  did  not  err  in  granting  a  nonsuit. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 
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FLBMINO  T.  BOBERTS. 
(Supreme  Court  of  Georgia.    Feb.  S,  1902.) 

WRIT  OF  ERROR  —  DISMISSALi  —  DBFECTIVK 
BRIBF  OF  EVIDENCB-NBW  TRIAL— AMEND- 
MENT OF  MOTION— OBJECTIONS  TO  PETI- 
TION. 

1.  That  the  brief  of  evidence  in  the  record 
of  a  inven  case  la  for  any  reason  so  defective 
that  it  cannot  be  considered  by  this  conrt  is  not 
a  sufficient  reason  for  diamissing  the  writ  of 
error.  In  snch  a  case,  if  any  of  the  assign- 
ments of  error  can  be  determined  without  ref* 
erence  to  the  evidence,  the  questions  thus  rais- 
ed will  be  considered  and  decided,  and,  if  none 
of  the  assignments  of  error  can  be  so  deter- 
mined, the  Judgment  will  be  affirmed. 

2.  The  question  as  to  whether  an  amendment 
to  a  motion  for  a  new  trial  had  been  properly 
served  upon  the  respondent  prior .  to  the  time 
of  the  hearing  cannot  be  raised  for  the  first 
time  in  this  court. 

8.  The  legal  sufficiency  of  a  petition  cannot 
be  brought  in  question  by  an  objection  to  •▼!• 
deuce  introduced  in  support  of  the  same. 

(Syllabus  by  the  Court.) 

Error  from  sup^lor  court,  Decatur  connty; 
W.  N.  Spence,  Judge. 

Action  by  J.  M.  Fleming  against  M.  E. 
Boberts.  Judgment  for  defendant,  and  plain- 
tiff  brings  error.    Bevrased. 

Hawes  &  Hawes,  Jno.  E.  Donalson,  and  R. 
W.  Fleming,  for  plaintiff  In  error.  Bower 
&  Bower  and  M.  B.  O'Neal,  for  defendant  In 
error. 


CX)BB,  J.  Fleming  filed  an  equitable  peti- 
tion against  Mrs.  Boberts,  alleging  in  sub- 
stance as  follows:  He  bad  leased  from  the 
defendant  the  timber  on  certain  described 
lots  of  land,  and  the  amount  agreed  upon 
for  such  leases  had  been  fully  paid.  Tbe 
contract  between  plaintiff  and  defendant 
embraced  all  of  the  old  field  timber  owned 
by  the  defendant  located  at  a  given  place, 
and  containing  from  750  to  1,(XX)  acres.  By 
accident  or  mistake  on  the  part  of  both  plain- 
tiff and  defendant  this  timber  was  not  in- 
cluded in  tbe  written  contract,  although  It 
was  the  Intention  of  both  parties  that  it 
should  be.  After  the  contract  had  been  writ- 
ten and  signed,  plaintiff  discovered  that  the 
property  was  not  included  therein,  and  called 
the  attention  of  the  defendant  to  this  fact, 
and  defendant  agreed  that  the  timber  was  to 
have  been  so  embraced,  and  told  plaintiff  to 
let  the  matter  go  as  it  was;  that  he  should 
have  the  use  of  the  timber.  Acting  upon  the 
faith  of  this  promise,  plaintiff  made  no  fur- 
ther effort  at  the  time  to  have  the  contract 
reformed  so  as  to  have  the  timber  Included 
therein.  He  accepted  the  contract  or  deed 
for  the  lease  of  the  timber  upon  tbe  assur- 
ance by  the  defendant  that,  although  the  old 
field  timber  had  been  left  out,  it  was  intend- 
ed to  pass,  and  that  def  aidant  would  make 
him  a  lease  to  the  same;  and,  but  for  this 
assurance,  he  would  never  have  accepted  the 
deed.  Frequently  since  the  deed  was  ac- 
cepted the  defendant  has  assured  plaintiff 
that  the  timber  was  his,  and  that  he  would 


have  no  trouble  about  It.  Exhibited  to  tbe 
petition  was  a  copy  of  tbe  contract  of  leajie, 
and  the  prayer  of  the  petition  was  that  tbe 
contract  be  so  reformed  as  to  apeak  tbe 
truth  of  the  transaction  and  carry  out  tbe 
intention  of  tbe  parties^  There  was  no  de- 
murrer to  tbe  petition.  The  defendant  filed 
an  answer  denying  Hie  allegations  of  tbe 
petition,  and  praying  for  certain  relief 
against  the  plaintiff  on  account  of  damages 
alleged  to  have  been  sustained  by  the  con- 
duct of  the  plaintiff.  The  finding  of  the  Jury 
was  that  the  contract  be  not  reformed,  and 
that  the  defendant  recover  of  the  plaintiff  a 
stated  amount  as  damages.  The  plaintiff's 
motion  for  a  new  trial  having  been  over- 
ruled, he  excepted. 

1.  A  motion  was  made  to  dismiss  the  writ 
of  error  upon  the  ground  that  the  brief  of 
evidence  had  not  been  filed  In  tbe  office  of 
the  clerk  of  the  superior  court  within  tbe 
time  provided  in  the  Judge's  order.  This  or- 
der authorized  the  hearing  of  the  motion  in 
vacation,  and  gave  the  movant  the  right  to 
prepare  and  present  for  approval  a  brief  of 
evidence  at  the  hearing,  which  should  be 
filed  within  10  days  after  the  same  was  ap- 
proved. It  appears  from  the  record  that  the 
brief  of  evidence  was  approved,  but  it  dees 
not  appear  when  the  same  was  filed  in  the 
clerk's  office.  The  motion  to  dismiss  must 
be  overruled,  for  the  reason  that  any  defect 
about  the  brief  of  evidence  which  would  pre- 
vent this  court  from  considering  the  same 
is  not  ground  for  dismissing  the  writ  of  er- 
ror. The  practice  in  a  case  where  the  brief 
of  evidence  cannot,  for  any  reason,  be  con- 
sidered by  this  court,  is  to  pass  upon  those 
assignments  of  error  which  do  not  depend 
for  their  determination  upon  the  evidence; 
and,  If  there  are  no  assignmoits  of  err<«  of 
this  character,  the  writ  of  error  will  not  be 
dismissed,  but  tbe  judgment  will  be  af- 
firmed. See  Ansley  v.  Davidson,  110  Oa. 
270,  84  a  E.  611,  and  cases  cited;  McLeod  v. 
Railroad  Co.,  Ul  Ga.  SBO,  86  S.  B.  965.  and 
cases  cited.  Th^e  bill  of  exertions  assigns 
error  upon  the  overruling  of  the  motion  for 
a  new  trial,  and,  although  tbe  motion  con- 
tains numerous  grounds,  only  two  of  them 
were  insisted  upon  in  this  court,  all  others 
being  expressly  abandoned  In  the  brief  of 
counsel  for  plaintiff  In  error.  One  of  these 
grounds  can  be  determined  witiiont  refer- 
ence to  the  brief  of  erldence^  and  as  a  re- 
vasal,  in  our  opinion,  will  result  from  a 
proper  declsl(Hi  of  tbe  question  raised  In  this 
ground,  the  assignmoit  of  error  made  In  the 
other  ground,  although  dependent  up«Ki  the 
evidence,  need  not  be  determined,  for  the 
reason  that.  If  error  was  committed  as  al- 
leged in  this  ground,  it  will  probably  not 
occur  on  another  trial  of  the  case.  This  be- 
ing true,  It  Is  immaterial  whether  the  brief 
of  evidence  is  in  such  a  condition  that  this 
court  can  consider  It. 

2.  Tbe  plaintiff  made  a  motion  for  a  new 
trial  upon  the  general  grounds,  and  an  order 
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waa  taken  permitting  the  movant  to  amend 
bla  motkm  at  any  time  before  the  final  bear- 
ing by  adding  additional  grounds  thereto,  If 
he  saw  fit  Service  waa  acknowledged  upon 
this  motion  by  counsel  for  the  defendant, 
but  tt  was  distinctly  stated  that  the  acknowl- 
edgment ot  s^rrice  and  waiver  of  further 
service  was  not  to  apply  "to  any  further 
grounds  that  may  be  added  by  amendment." 
On  February  21,  1001,  the  plalntlfT  presented 
an  amendment  to  his  motion  for  a  new  trial, 
which  contained  several  grotmds  additional 
to  those  set  forth  In  the  original  motion. 
The  court  approved  the  grounds  contained 
In  the  amended  motlcm  as  correct,  and  or- 
dered the  amendment  to  be  filed.  On  the 
same  day  the  court  passed  an  order  reciting 
that,  the  motion  having  been  regularly  con- 
tinued to  that  date,  "and  both  sides  announ- 
cing 'Ready,'  after  hearing  oral  argument 
and  considering  the  briefs  submitted  by  both 
sides,  said  motion  for  new  trial  is  overruled 
and  denied."  The  amendment  to  the  motion 
for  a  new  trial  was  filed  in  the  office  of  the 
clerk  on  March  1,  1901,  and  is  contained  In 
the  present  record,  having  been  brought  to 
this  court  under  a  specification  of  record  In 
the  following  words:  "Motion  of  plaintiff 
In  error  for  new  trial,  together  with  the 
amendment  to  said  motion."  Counsel  for 
defendant  In  error  Insists  that  upon  this 
state  of  facts  this  court  should  not  consider 
the  amendment  to  the  motlOQ  for  a  new 
trial,  for  the  reason  that  the  amendment 
was  never  served,  nor  was  there  any  ac- 
knowledgment of  service  <m  the  same.  It 
does  not  appear  from  the  record  that  the 
amendment  to  the  motion  was  served  upon 
the  defendant  or  her  counsel,  or  that  any  ac- 
knowledgment of  service  on  such  amend- 
ment was  made  by  either  of  them.  It  dis- 
tinctly appears  from  the  Judge's  order  that 
both  sides  were  present  either  in  person  or 
by  attorney  at  the  time  the  motion  for  a 
new  trial  was  heard,  the  recital  being  that 
both  sides  announced  "Ready."  The  defend- 
ant being  present  at  the  hearing,  either  In 
person  or  by  attorney,  the  fact  that  the 
Judge  had  allowed  an  amendment  to  the  mo- 
tion must  have  been  known  to  her  or  her 
counsel,  whichever  one  was  present  on  that 
date;  and,  If  this  was  true,  participation  in 
the  argument  of  the  motion  as  amended 
would  amount  to  a  waiver  of  service.  But 
It  Is  said  that  there  was  a  distinct  reserva- 
tion in  the  acknowledgment  of  service  on 
the  original  motion  of  the  right  to  be  served 
with  any  amendment  which  might  be  made 
to  sncb  motion.  This  reservation  has  no 
bearing  at  all  ap<m  the  question  as  to  wheth- 
er the  amendment  to  the  motion  should  not 
have  been  considered  by  the  Judge,  for  the 
reason  that  the  reservation  merely  grave  to 
the  defendant  a  right  which  she  already  had 
under  the  law,  and  the  question  to  be  deter- 
mined now  is  whether  she  had  notice  of  the 
amendment  to  the  motion.  There  was  no 
motion   to  disallow  the  amendment  to  the 


motion  for  a  new  trial  for  want  of  service, 
and  the  question  is  raised  for  the  first  time 
in  this  court  by  a  suggestion  in  the  brief  of 
counsel  that  the  amended  motion  should  not 
be  considered  by  this  court,  for  the  reason 
that  It  does  not  appear  from  the  rect^d  that 
the  same  has  ever  been  served,  counsel  stat- 
ing In  his  brief  that  there  has  be^i  in  fact 
no  service  of  the  motlMi  or  acknowledgment 
of  the  same.  But  counsel  does  not  state 
that  he  was,  at  the  time  of  the  hearing,  ig- 
norant of  the  fact  that  the  amendment  had 
been  allowed,  and  that  his  argument  at  the 
hearing  was  restricted  solely  t»  the  grounds 
stated  In  the  original  motion.  It  Is  infer- 
able from  the  recitals  In  the  bill  of  excep- 
tions that  the  Judge  considered  the  amended 
motion.  It  has  been  held  tiiat  If,  for  any 
reason,  a  motion  for  a  new  trial  is  defective, 
and  subject  to  be  dismissed,  the  proper  prac- 
tice Is  to  move  to  dismiss  it  at  the  hearing, 
and  that  It  Is  too  late  to  raise  the  question 
for  the  first  time  In  this  conrt  by  moving 
to  dismiss  the  writ  of  error.  See  Smith  v. 
Adair,  61  Ga.  281  (Syl.,  point  1);  Cook  t. 
Cook,  07  Oa.  381  (Syl.,  point  la);  Dickinson 
V.  Mann,  69  Oa.  729  (Syl.,  point  3);  Rogers 
V.  Railway  Co.,  70  Ga.  717  (Syl.,  point  2). 
While,  of  course,  there  is  a  material  differ- 
ence between  a  motion  to  dismiss  a  motion 
for  a  new  trial  and  a  motion  to  disallow  an 
amendment  to  such  a  motion,  we  can  see  no 
more  reason  for  not  permitting  a  i>arty  to 
raise  for  the  first  time  in  this  coort  the  ques- 
dOQ  as  to  whether  a  motion  for  a  new  trial 
shonld  have  been  dismissed  than  theie  would 
be  to  allow  him  to  make  the  point  that  an 
amendment  to  such  a  motion  should  have 
been  disallowed.  Certainly  he  should  not  in 
either  case  be  allowed  to  raise  for  the  first 
time  In  this  ooort  a  question  which  he  has 
had  an  opportunity  to  raise  in  the  coort  be- 
low. Bnt  it  may  be  said  that  the  trial  Judge 
may  allow  an  amendment  to  a  motion  for 
a  new  trial,  and  inadvotently  pass  upon  the 
motion  as  amended,  without  the  respondent 
or  his  counsel  having  had  any  notice  of  the 
allowance  of  the  amendment,  and  that  the 
first  Information  which  came  to  either  of 
them  that  such  an  amendment  had  been  al- 
lowed would  be  when  he  has  been  served 
with  the  bill  of  exceptions  specifying  the 
amendment  as  a  part  of  the  record  to  be 
sent  to  this  court  It  is  the  duty  of  parties 
and  their  counsel  to  keep  themselves  ad- 
vised as  to  the  prepress  of  their  cases;  and, 
as  soon  as  counsel  in  a  glv«i  case  is  advised 
that  the  motion  for  a  new  trial  has  been 
disposed  of.  It  Is  his  duty  to  Inform  himself 
as  to  what  has  taken  place  In  the  case  by 
examining  the  records  and  papers  relating 
to  the  case  which  have  been  filed  In  the 
oflSce  of  the  clerk  of  the  trial  court  If, 
upon  such  an  examination.  It  should  appear 
that  the  trial  Judge  has  passed  upon  a  mo- 
tion for  a  new  trial,  and  considered  grounds 
contained  In  an  amendment  when  neither 
the  party  nor  his  counsel  has  had  notice  of 


Digitized  by  VjOOQIC 


794 


40  SOUTHEASTBRN  REPORTBB. 


(Oa. 


(JM  allowance  of  the  same,  It  may  be  that 
the  remedy  In  such  a  case  is  to  make  a  mo- 
tion In  due  time  either  to  reinstate  the  mo- 
tion and  have  It  heard  anew,  or  to  expunge 
from  the  record  such  portions  as  have  been 
Inadvertently  considered  by  the  trial  Judge 
when  they  were  not  priqwrly  before  him. 
But,  without  reference  to  what  may  be  the 
remedy,  or  whether  there  is  in  such  a  case 
any  remiedy,  for  the  respondent  In  the  mo- 
tion, he  certainly  baa  no  right  to  raise  the 
question  for  the  first  time  in  this  court. 

3.  The  only  ground  of  the  motion  for  a 
new  trial  which  is  insisted  on  in  this  court 
and  which  is  necessary  to  be  considered  com- 
plains of  the  refusal  of  the  Judge  to  admit 
certain  evidence  In  behalf  of  the  plaintUI. 
The  evidence  so  ottered  tended  to  establish 
the  material  allegations  of  the  petition,  and 
It  was  error  to  reject  the  same,  Irrespective 
of  the  question  whether  the  petition  was 
good  In  substance  or  not  If  a  defendant 
sees  proper  to  go  to  trial  upon  a  petition 
without  mailing  any  objection  to  it  by  way 
of  demurrer  or  motion  to  dismiss  the  case 
because  no  cause  of  action  ia  set  forth  there- 
in, the  sole  question  at  Issue  between  the 
parties,  so  far  as  the  petition  is  concerned, 
is  as  to  the  truth  of  the  allegations  therein 
contained,  and  t^e  plaintiff  should  be  allow- 
ed to  prove  these  allegations  by  competent 
testimony.  Flewellen  v.  Flewellen,  114  Ga. 
403,  40  S.  B.  301,  and  cases  cited.  If  a  peti- 
tion is  good  in  substance  but  defective  In 
form,  objection  to  it  must  be  made  by  an 
appropriate  special  demurrer  at  the  first 
term.  If  a  petition  is  not  good  in  substance, 
—that  is,  taking  every  allegation  to  be  tme^ 
It  fails  to  set  forth  a  cause  of  action,— ob- 
jection must  be  made  either  by  a  general 
demurrer  or  motion  to  dismiss  the  case  be- 
fore verdict,  or  by  a  motion  In  arrest  of 
Judgment  or  a  motion  to  set  aside  the  Judg- 
ment after  verdict  We  Imow  of  no  oth« 
way  in  which  the  question  of  the  legal  suffi- 
ciency of  a  petition  can  be  properly  brought 
before  the  court  The  petition  In  the  pres- 
ent case,  however,  seems  to  be  good  in  sub- 
stance. See  Russell  v.  Napier,  80  Ga.  77,  4 
B.  K.  857. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


ALABAMA  MIDLAND   RY.   00.   T.   GUIL- 
FORD. 

(Supreme  Court   of  Georgia.     Peb.   5,    1902.) 

PLEADING  —  ANSWER  —  AMENDMENT  —  WITH- 
DRAWAL OP  ADMISSIONS— EVIDENCE-CAR- 
RIERS—INJURY  TO  PASSENGER  —  INSTRUC- 
TIONS. 

1.  Where  certain  allegations  in  a  petition 
are  expressly  admitted  in  ttie  defendant's  an- 
swer, and  the  defendant  is  allowed  during  the 
trial  of  the  case  to  file  an  amendnieut,  to 
which  is  attached  the  affidavit  prescribed  by 
the  act  of  1887  (Van  Epps'  Code  Supp.  8  6190), 
denying  aucti  allegations,  it  is  error  to  refuse 
to  allow  the  withdravral  from  the  pleadings  of 
the  defendant's  admissions,  and  to  charge  that 


the  defendant  is  conclasively  bound  bj  sach 
admissions,  and  estopped  to  deny  them.  After 
the  admissions  have  been  withdrawn  from  the 
pleadings,  they  can  stUl  be  offered  in  evidence 
against  the  defendant  though  the  latter  will 
have  the  rij^ht  to  explain  and  disprove  them. 

2.  In  a  suit  against  a  railway  compaay  for 
personal  injuries  brou(^t  about  by  the  colli- 
sion of  one  of  the  defendant's  trains  with  a 
tree  which  had  fallen  across  the  tra<^,  where 
the  defendant  had  introduced  evidence  tending 
to  show  that  the  tree  had  stood  at  a  point 
outside  of  its  right  of  way,  that  there  had 
been  a  severe  wind  but  a  few  minutes  iiefore 
the  collision,  that  shortly  prior  thereto  the 
track  had  t>een  clear,  and  that  the  defendant's 
agents  had  used  all  diligence,  but  had  not  had 
time  or  opportunity  to  inspect  the  track  be- 
fore the  arrival  of  the  train,  it  was  error  to 
refuse  a  request  properly  made,  to  charge 
that  If  the  jury  believed  that  these  things 
were  true,  then  no  liability  would  attach  to 
tbe  defendant  company  for  having  failed  to 
ascertain  that  the  tree  had  been  blown  down, 
or  for  not  having  given  the  c<^pany's  servants 
in  chaive  of  the  train  warning  that  the  tree 
had  fallen  across  the  track. 

3.  Where  error  is  assigned  on  the  refusal  to 
give  in  charge  a  pertinent  and  legal  request 
made  In  due  time,  this  court  will  not  presume, 
merely  because  no  copy  of  the  general  charge 
is  sent  up  in  the  record,  that  the  request  was 
covered  by  the  charge  given. 

4.  In  a  case  of  this  character,  in  which  the 
plaintiff  alleged  several  different  acts  of  negli- 
gence on  the  part  of  the  defendant  it  was  er- 
ror to  charge  that  it  the  jury  found  that  the 
defendant  was  n^ligent  in  any  of  the  particu- 
lars alleged  by  the  plaintiff,  the  defendant 
would  be  liable,  provided  the  jury  found  that 
the  plaintiff  sustained  injury.  Under  this 
charge  the  jury  could  have  found  for  the  plain- 
tiff, although  they  were  of  opinion  that  the 
negligence  of  which  they  believed  the  defend- 
ant guilty  had  not  materially  contributed  to 
the  injury  of  the  plaintiff.  In  this  respect  at 
least  the  charge  was  erroneous. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Decatur  coun- 
ty;  W.  N.  Splice,  Judge. 

Action  by  J.  S.  Guilford  against  the  Ala- 
bama Midland  Railway  Company.  Judg- 
ment for  piaintlfiT.  Defendant  brings  error. 
Reversed. 

Hawes  &  Hawes,  for  plaintiff  In  error. 
Toomer  &  Reynolds  and  W.  M.  Harrell,  for 
defendant  in  error. 


SIMMONS,  C.  J.  It  appears  from  tiie 
record  that  Guilford  was  an  express  mes- 
senger running  on  the  line  of  the  Alabama 
Midland  Railway  Company.  He  was  injur- 
ed by  reason  of  the  collision  of  the  engine 
with  a  tree  which  had  been  blown  by  the 
wind  across  the  railroad  track.  This  injury 
occurred  in  the  state  of  Alabama.  GoUford 
brougbt  suit  In  Decatur  county,  Oa.,  a^bost 
the  railway  company,  to  recov»  damages  for 
the  injuries.  He  alleged  that  the  Alabama 
corporation  had  been  merged,  under  tlie  laws 
of  the  two  states,  with  a  railway  corpora- 
tion of  the  same  name  In  this  state,  and 
that  the  Alabama  company  was  operating  a 
Ibie  of  railroad  In  tlila  state,  and  bad  an 
office  and  agent  In  tbe  county  In  whl<Ai  tbe 
suit  was  brought  In  its  answer  filed  at  tbe 
first   term   tbe  raUway   company  admitted 
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these  allegatlonB  aa  true.  At  the  trial  term 
it  offered  an  amendment,  which,  in  sub- 
stance, denied  these  allegations.  This 
amendment  was  sworn  to  by  an  agent  of 
the  company,  and  to  it  was  attached  the  af- 
fidavit prescribed  by  the  act  of  1897  (Van 
Epps'  Code  Supp.  {  6199).  This  amendment 
was  allowed.  The  defendant  then  asked 
leave  to  withdraw  the  admissions  made  in 
its  original  answer.  This  the  court  refused 
to  allow,  which  ruling  was  assigned  as  error 
in  the  motion  for  new  trial  subsequently 
filed.  Error  was  also  assigned  on  a  charge 
of  the  court  to  the  effect  that  the  defendant 
was  bound  by  the  admissions,  and  estopped 
to  deny  them. 

1.  We  think  the  conrt  erred  In  refusing  to 
allow  the  defendant  to  withdraw  the  admls- 
fli<»)s  made  in  its  original  answer.  When 
the  affidavit  inrescribed  by  the  above-cited 
act  is  attached  to  a  proilered  amendment, 
the  judge  has  no  discretion,  but  most  allow 
the  amendment  In  Wynn  y.  Wynn,  109 
Ga.  265,  34  S.  B.  841,  it  was  ruled  that 
"under  the  act  of  1897  (Acts  1897,  p.  35)  a 
defoidant  may,  as  a  matter  of  right,  amend 
his  answer,  if  he  attach  the  affidavit  therein 
prescribed."  In  that  case  it  appeared  that 
the  defendant  had  admitted  what  he  intend- 
ed to  deny,  and  denied  what  he  Intended  to 
admit.  He  offered  an  amendmoit,  with  the 
proper  affidavit  attached,  and  this  court  held 
that  the  trial  court  erred  in  refusing  to  allow 
the  amendment  -  It  was  argued  here  In  the 
present  case  that  the  defendant  was  not 
bmt  by  the  refusal  to  allow  the  admissions 
to  be  withdrawn,  because  the  court  did  al- 
low the  amendment  above  set  out,  and  the 
admissions  were  afterwards  put  In  evidence 
by  the  plaintiff  as  admissions  by  the  defend- 
ant We  think  the  defendant  must  have 
been  hurt  by  the  refnsal  to  allow  it  to  amend 
its  answer  by  withdrawing  the  admissions 
made  therein.  One  of  its  defenses  was  that 
there  had  been  no  consolidation  of  the  two 
railway  companies, — the  one  in  Georgia  and 
the  other  in  Alabama.  As  the  court  re- 
fused to  allow  the  admissions  to  be  with- 
drawn, of  coarse  the  defendant  could  not 
introdnce  evidence  to  show  that  its  conten- 
tion was  right  It  could  not  introdwie  evi- 
dence to  deny  an  admission  which  was  still 
In  the  record  as  a  part  of  its  answer.  The 
court  onght  to  have  allowed  the  withdrawal 
of  the  admissions,  and  given  the  defendant 
an  opportmiity  to  explain  how  the  admis- 
sions came  to  be  made,  and  to  disprove  them 
tf  they  were  mitrae.  Their  withdrawal 
wimld  not  have  prevented  the  plaintiff  from 
Introducing  them  in  evidence,  as  showing 
prima  fade  what  they  admitted;  but,  as 
before  stated,  it  womld  have  given  the  de- 
fendant an  opportunity  to  explain  and  dis- 
prove them.  See  Medicine  Co.  v.  Gibbs,  108 
Ga.  188,  33  S.  B.  946.  In  Banking  Co.  v. 
Gardner,  113  Ga.  897,  89  S.  B.  299,  the  facts 
are  not  reported;  but  we  have  examined  the 
record,  and  find  that  the  prescribed  affidavit 


was  not  made,  but  that  the  Judge  exercised 
his  discretion  by  allowing  the  amendment  of- 
fered, and  this  conrt  refused  to  interfere. 
Under  the  act  of  1897  the  Judge  may,  in  his 
discretion,  allow  an  amendment  without  the 
affidavit  Where  there  is  an  affidavit  he 
has  no  discreticm,  but  must  allow  the  amend- 
ment    Wynn   v.  Wynn,   supra. 

2.  The  record  discloaes  that  the  train  of  the 
defendant  was  wrecked  by  a  collision  with  a 
tree  which  had  been  blown  across  its  track. 
It  was  alleged  in  the  petition  and  contended 
by  the  plaintiff  that  the  defendant  was  guilty 
of  negligence  in  not  having  ascertained  be- 
fore this  particular  train  reached  the  place 
where  the  wreck  occurred  that  the  tree  was 
across  the  track;  that  the  defendant  had 
ample  time  to  ascertain  this  fact  by  the  use 
of  proper  diligence.  The  theory  of  the  de- 
fense was  that  the  tree  was  blown  down  by 
a  sudden  and  violent  windstorm,  which  cov- 
ered but  a  narrow  path;  that  but  a  few  min- 
utes had  elapsed  between  the  time  of  the 
storm  and  the  passage  of  the  train;  and  that 
this  time  was  so  brief  as  to  give  no  oppor- 
tunity, even  by  the  use  of  the  utmost  dili- 
gence, for  the  Inspection  of  the  track,  which 
shortly  before  the  storm  was  clear  of  obstruc- 
tions. The  defendant  made  a  proper  request 
to  charge  that  if  the  Jury  believed  that  this 
was  the  case,  and  that  the  defendant's  agents 
and  employ6s  had  used  all  due  diligence,  then 
no  liability  would  attach  to  the  defendant 
for  not  having  ascertained  that  the  tree  had 
blown  down,  or  for  not  having  given  warn- 
ing to  its  servants  in  charge  of  the  train 
i3iat  the  tree  had  fallen  across  the  track. 
The  brief  of  evidence  discloses  that,  there 
was  ample  evidence  on  which  to  base  this 
charge,  and  we  think  the  court  erred  in  re- 
fusing to  charge  as  requested.  The  defoid- 
anf  s  witnesses  testified  that  the  storm  was 
a  violent  and  unusual  one;  that,  within  one- 
half  an  hour  after  its  violence  bad  abated, 
the  wreck  occurred;  and  that  It  was  impos- 
siUe  for  the  track  supervisor  or  any  of  his 
assistants,  within  the  time  intervening  before 
the  passage  of  the  train,  to  have  walked 
from  where  they  were  at  the  time  of  the 
storm  to  the  place  where  the  tree  had  fallen. 
The  engineer  testified  that  he  kept  a  sharp 
lookout  and  ttiat  it  was  impossible  for  him 
to  have  seen  the  tree  in  time  to  stop  the 
train.  It  this  evidence  was  true,  the  de- 
fendant was  not  liable  for  any  negligence 
In  this  regard.  It  was  argued  by  counsel 
for  the  defendant  in  error  that  even  if  the 
charge  requested  had  been  given,  the  evi- 
dence showed  that  the  defendant  was  negli- 
gent in  allowing  a  rotten  tree  to  stand  upon 
its  right  of  way.  Of  course,  if  it  allowed  a 
tree  to  remain  upon  the  right  of  way  In  a  de- 
cayed and  obviously  dangerous  condition,— 
in  such  conditi(m  that  the  company,  in  the 
exercise  of  due  care,  should  have  discovered 
it, — and  the  tree  was  blown  down  because  of 
Its  decayed  condition,  the  principle  of  law 
embodied  in  the  request  would  not  absolve 
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the  company  from  liability.  The  evidence 
as  to  these  matters  was,  however,  In  conflict; 
some  of  the  witnesses  placing  the  tree  npon 
the  right  of  way,  and  others  outside  of  and 
beyond  it;  some  of  the  witnesses  testifying 
that  the  tree  was  "cat-faced  and  doty,"  and 
others  that  the  tree  was,  to  all  appearances, 
perfectly  sound  and  strong.  These  were  mat- 
ters  for  the  jniy.  We  are  not  Informed  upon 
what  theory  the  verdict  of  the  jury  was  bas- 
ed. The  defendant  had  the  right  to  have 
the  Jnry  pass  upon  Its  theory  of  the  case,  and 
there  was  evidoice  npon  which  to  base  that 
theory.  The  reqneat  shoold  therefore  have 
beoi  given  In  charge. 

8.  It  was  also  contended  by  counsd  for 
the  defendant  in  error  that  this  court  could 
not  deal  with  this  r^nsal  to  charge,  be- 
cause the  plaintiff  In  error  had  not  brought 
up  the  entire  charge  given  by  the  court  be- 
low; that,  in  the  absence  of  the  charge  giv- 
en, this  court  would  presume  that  all  legal 
requests  were  covered.  We  think  this  is  not 
the  practice  of  this  court  Where  the  Judge 
certifies  to  the  truth  of  a  ground  of  error 
complaining  of  a  refusal,  to  charge,  and  there 
is  no  explanation  by  the  judge  that  the  re- 
quest was  covered  by  the  general  charge, 
this  court  cannot  presume  that  the  request 
was  covered,  either  literally  or  in  substance. 
See,  upon  a  similar  subject,  Bryson  v.  Chls- 
holm,  56  Oa.  606. 

4.  The  petition  contained  five  specific  alle- 
gations of  negligence,  some  of  which,  even 
if  proved  to  be  tme,  would  not  have  author- 
laed  a  recovery.  The  court  charged,  "If  yon 
find  that  they  were  negligent  in  any  of  the 
particulars  set  out  in  the  declaration  and 
contended  for  by  the  plaintiff,  yon  should 
find  this  defendant  company  liaUe,  provided 
you  find  that  the  i^alntifl  sustained  an  in- 
jury." We  think  this  charge  was  entirely 
too  sweeping,  and  tlut  the  exception  taken 
to  it  is  good.  As  before  stated,  some  of  the 
allegations  of  negligence  would  not,  even  If 
proved,  have  authorized  a  recovery  against 
the  defendant  Tet  under  this  charge,  if  the 
jury  found  any  one  of  them  to  be  true,  the 
defendant  would  be  liaUe.  To  state  the  prop- 
osition is  to  argue  it  Further  than  this,  the 
charge  left  the  jury  free  to  find  for  the  plain- 
tiff because  of  any  such  act  of  negligence, 
although  such  act  may  not  have  In  any  wise 
contributed  to  the  plalntHTs  injury. 

Judgment  revorsed.  All  the  Justices  con- 
curring. 


MARSHAUJ  et  al.   v.  McXBAL. 

(Supreme  Court  of  Oeorgia.     Feb.  5,   1002.) 

FAILURE  TO  PRODUCE  PAPERS-ORDER  BT 
JUOOE. 

1.  Before  judgment  can  be  entered  against 
a  party  for  failure  to  produce  booka  or  papera 
Id  accordance  with  a  notice  served  npon  him 
in  terms  of  the  statute,  it  is  necessary  that 
there  should  be  a  peremptory  written  order 
made  by  the  Judge,  and  entered  upon  the  min- 


utes of  the  court  requiring  flie  party  to  pro- 
duce the  books  or  papera  within  a  reasonable 
time,  according  to  the  circumstances  of  the 
case. 

2.  It  follows  that  the  trial  judge  etied  in  di- 
recting a  verdict  against  claimants. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Sumter  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  S.  A.  McNeal  against  the  Be- 
thesda  Baptist  Ohurch  and  others.  Judg- 
ment for  plaintiff.  On  levy  of  execution  J. 
E.  Marshall  and  others  interpose  a  claim. 
From  a  judgment  for  plaintiff,  claimants 
bring  errw.    Beversed. 

Allen  Fort  for  plaintiffs  In  error.  W.  P. 
Wallis,  for  defendant  In  error. 

LITTLE,  J.  McNeal  levied  a  fl.  fti.  which 
be  had  obtained  against  Bethesda  Baptist 
Church  and  Bobert  Wella  and  others,  dea- 
cons thereof,  upon  the  lot  and  building  at 
that  church,  to  which  prc^perty  Marshall  and 
others,  as  trustees,  filed  a  claim.  At  the 
trial  plaintltTs  counsel  demanded  a  response 
to  a  notice  to  produce  certain  papen  which 
had  beoi  duly  served  upon  claimants'  conn- 
sel,  who.  In  response  thereto,  said  tbat  bis 
clients  were  not  in  court  and  he  bad  been 
unable  to  secure  their  presence  since  the 
case  was  called,  and  knew  of  no  lawful  rea- 
son why  they  were  not  present;  that  he 
was  not  able  to  respond  to  the  notice,  and 
did  not  know  whether  his  cllentB  were  in 
possession  of  the  papers  called  for  or  not 
as  he  was  not  Informed  on  that  snbject 
Plaintiff's  attorney  stated  to  the  court  that 
he  had  reason  to  believe  that  the  papers 
called  for  were  or  had  been  In  existence, 
and  that  they  were  in  the  possession,  power. 
custody,  or  control  of  the  parties  notified. 
some  of  whom  had  told  him  shice  the  be- 
ginning of  this  case  that  they  had  tbe  pa- 
pers In  their  possession.  He  further  stated 
that  these  papers  were  material  evidence  to 
the  issue  in  the  case.  Thereupon  the  court 
notified  claimants'  attorney  that  It  wonld  be 
necessary  for  him  to  produce  the  papers 
under  this  showing.  He  again  stated  that 
he  was  unable  to  do  so  on  aceoont  of  tbe  ab- 
sence of  his  clients,  and  tbat  he  knew  notb- 
Ing  of  the  papers.  PlaintUTs  attorney  then 
moved  the  court  to  direct  a  verdict  findlnc 
the  property  snbject  to  which  motion  claim- 
ants' attorney  objected  on  the  grounds:  (1) 
That  there  was  no  legal  authority  to  direct 
a  verdict  finding  the  property  subject  undo- 
the  facts  of  this  case;  (2)  that  If  the  court 
under  such  facts,  could  Impose  any  penalty 
npon  claimants,  he  could  cmly  dismiss  the 
claim;  and  (3)  that  under  the  showing  made 
the  court  had  no  authority  to  direct  a  ver- 
dict against  the  dalnmnt  The  court  sus- 
tained the  motion  of  plaintiff's  counad,  and 
directed  a  verdict  finding  the  property  sub- 
ject To  the  direction  of  this  verdict  dalni' 
ants  excepted,  and  assign  error,  npon  the 
ground  tbat  there  was  no  authority  of  law 
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It  l8  now  well  settled  tbat  tne  penalty 
which  la  imposed  by  the  termB  of  section 
52S0  of  the  Civil  Code  for  failure,  after  no- 
tice, to  produce,  does  not  attach  merely 
because  of  the  failure  of  the  party  notified 
to  respond  by  producing  the  pap««  describ- 
ed; but  it  seems  that,  after  the  notice  is 
given,  and  the  party  is  in  default,  the  Judge, 
before  rendering  Judgment  against  the 
party,  should  determine  as  a  matter  of  law 
whether  the  party  has  been  brought  within 
the  terms  of  the  statute  and  should  produce 
the  particular  papers  named.  Should  the 
Judge  so  determine.  It  to  tben  necessary  that 
a  peremptory  order  should  be  made  requir- 
ing the  party  to  produce  the  papers,  and  it 
is  only  upon  his  fiiilure  to  comply  with  the 
terms  of  this  order  that  the  Judge  Is  au- 
thorized to  render  the  Judgment  against  him 
whlcb  to  provided  for  in  the  section  of  the 
Code  cited.  In  the  case  of  Georgia  Iron  & 
C!oal  Go.  V.  BtDwab  Iron  Co.,  104  Oa.  895, 
SO  S.  B.  878,  this  court  ruled  that:  "Before 
a  Judgment  by  default  can  be  rendered 
Against  the  defendant  on  account  of  failure 
to  ccmiply  with  the  notice  served  upon  -him 
in  accwdance  with  the  provisions  of  the 
sections  above  cited  [sections  5248  et  seq.l, 
it  is  necessary  that  thare  should  be  a  per- 
emptory written  order  made  by  the  court, 
and  entered  upon  Its  minutes,  requiring  the 
production  of  the  papers,"  «tc.  In  the 
course  of  the  opinion  rendered  In  that  case 
Mr.  Justice  Cobb  said:  "The  Judgment  en- 
tered against  the  defendant  is  not  for  a  fall- 
nre  to  comply  with  the  notice,  but  for  a 
failure  or  refusal  to  comply  with  the  order 
of  the  court  based  on  the  notice;  and  such 
a  proceeding  to  Illegal  until  there  shall  have 
been  a  peremptory  order  of  the  court  re- 
quiring the  production  of  the  documents,"— 
citing  a  number  of  authorities.  It  aflBrma- 
tlvely  appears  in  this  case  that  no  written 
order  was  signed  or  passed  by  the  court 
requiring  claimants  to  produce  the  papers 
described  in  the  notice,  and  a  verdict  was 
directed  against  them  because  of  their  fail- 
ure to  produce,  under  the  terms  of  the  no- 
tice, the  papers  therein  named,  after  the 
trial  Judge  had  determined  tbat  It  was  their 
duty  80  to  do.  In  the  absence  of  such  or- 
der, the  Judge  was  not  authorized  to  render 
any  Judgment  against  the  claimants  be- 
cause of  their  failure  to  respond,  nor  to  di- 
rect a  verdict  against  them. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


WORTH  V.  CARJIICHABU 

OAEMICHAEL  v.  WORTH. 

(Supreme  Court  of  Georgia.     Feb.  6,   1902.) 

RBS   JUDICATA— ACTION    ON    NOTBl— KVIDENCH 
—INSTRUCTIONS. 
1.  A    jndgment    rendered    in    litigation    be- 
tween the  same  parties  is  not  conclusive  in  a 


Accordingly,  where  two  notes  were  given  upon 
a  consideration  arialDg  in  one  and  the  same 
transaction,  a  judgment  rendered  in  favor  of 
the  payee  against  the  maker  upon  one  of  sudi 
notes  did  not  operate  to  estop  the  latter  from 
setting  up,  in  a  subsequent  action  brought  by 
the  former  against  him  on  the  other  note,  a  de- 
fense which  was  not  in  issue  when  the  judg- 
ment was  rendered. 

2.  There  was  ample  evidence  to  authorize 
the  charges  complained  of  and  to  warrant  the 
verdict  found,  and  there  waa  no  error  in  refus- 
ing to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  WUcok  coim- 
ty;   D.  M.  Roberts,  Judge. 

Action  by  Worth  &  Worth  against  D.  C. 
Carmlchael  and  others.  On  the  death  of  one 
plaintiff  the  case  was  stated  in  the  name  of 
B.  O.  Worth,  surviving  partner.  Judgment 
for  defendants.  PlaintlfC  brings  error,  and 
dtfendants  assigned  cross  error.  Judgment 
on  main  bill  of  exceptions  afiOrmed.  Gross 
bill  dismissed. 

Thomson  &  Whipple,  for  plaintiff  In  error 
Bldrldge  Cutts  and  Hal  Lawaon,  for  defend- 
ants In  error. 

FISH,  J.  D.  C.  Carmlchael,  A.  C.  McLeod, 
and  P.  H.  Emmett  were  accommodation  In- 
dorers  on  a  note  given  by  William  McQueen 
&  Co.  to  Worth  &  Worth,  as  collateral  for 
an  acceptance  of  Worth  &  Worth  In  favor 
of  McQueen  &  Co.  Subsequently  to  their  in- 
dorsement, these  Indorsera  gave  their  two 
Joint  and  several  individual  notes  to  Worth 
&  Worth  In  lieu  of  the  note  which  they  had 
indorsed.  Worth  &  Worth  brought  suit  in 
the  county  court  against  Carmlchael  upon 
one  of  these  individual  notes,  to  which  be 
set  up  no  defense,  but  confessed  Judgment, 
with  a  stay  of  execution.  Subsequently  the 
present  suit  was  Instituted  upon  the  other  in- 
dividual note  by  Worth  &  Worth,  in  the  su- 
perior court,  against  Carmlchael,  McLeoU. 
and  Emmett.  Tb  this  action  Carmlchael 
pleaded.  In  substance,  that  he  was  induced 
to  give  the  note  sued  on  in  the  present  case 
and  the  one  npon  which  Judgment  was  ob- 
tained In  the  county  court  by  false  and 
fraudulent  representations  of  Worth  &  Worth 
to  the  effect  tbat  Worth  &  Worth  had  been 
made  preferred  creditors  in  an  assignment 
made  by  William  McQneen,  and  tbat  they 
would  apply  toward  the  payment  of  these 
notes  whatever  sums  they  should  receive 
under  the  assignment;  and  that  the  defend- 
ant had  been  Injured  in  thus  being  Induced 
to  give  to  the  plaintiffs  his  note  as  principal 
In  substitution  of  one  upon  which  he  was 
merely  accommodation  indorser.  The  cnse 
proceeding  to  trial  In  the  name  of  B.  G. 
Worth,  surviving  partner  of  Worth  &  Worth, 
a  verdict  was  rendered  In  favor  of  the  de- 
fendant Plaintiff  moved  for  a  new  trial, 
which  motion  being  overruled  he  excepted. 

1.  Complaint  was  made  in  the  motion  for 
a  new  trial  tbat  the  court  erred  In  refusing 
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to  charge  the  Jury,  at  the  request  of  coun- 
sel for  the  plalntur,  that:  "Where  two  notes 
•re  given  aa  part  of  the  same  transactioai, 
and  suit  is  entered  upon  one  of  the  notes. 
and  the  defendant  taiterposes  no  defense  to 
said  suit,  and  Judgment  Is  entered  therein, 
the  defendant  la  estopped  to  Interpose  a  de- 
fense to  a  subsequent  salt  on  the  other  of 
said  series  of  notes,  which,  by  the  exercise 
of  ordinary  care  and  diligence,  he  mlK'it 
have  known  of,  and  have  Interposed  and 
urged  as  a  defense  to  the  original  suit" 
There  was  no  error  In  refusing  to  give  this 
request  in  charge,  as  the  proposition  con- 
tained therein  is  not  the  law.  As  the  note 
sued  on  in  the  present  case  la  a  dlfFerent 
cause  of  action  from  the  note  upon  which 
Judgment  was  obtained  against  the  defend- 
ant In  the  county  court,  before  that  Judg- 
ment could  be  invoked  by  the  plaintiff  as  an 
estoppel  upon  the  defendant  in  this  case  it 
would  have  to  appear  that  the  matters  set 
up  by  the  pleas  In  the  present  case  were  ac- 
tually put  in  Issue  and  determined  In  the 
suit  which  resulted  in  the  Judgment  Such, 
however,  is  not  the  fact,  as  It  is  shown  by 
tlie  record,  and  also  apparent  from  this  re- 
quest to  charge,  that  no  defense  was  made  to 
tlie  action  upon  the  first  note.  The  role  is 
well  settled  that  a  Judgment  rendered  In  liti- 
gation between  the  same  parties  does  not 
operate  as  an  estoppel  In  a  subsequent  suit 
i>etween  them  on  a  dlfFerent  cause  of  actlou, 
except  as  to  such  issues  as  were  actually 
tried  and  determined  In  the  former  litigation: 
and  the  fact  that  the  cause  of  action  In  the 
two  suits  arose  out  of  one  and  the  same 
transaction  does  not  alter  the  rule.  This 
principle  was  applied  by  this  court  in  the 
caae  of  Sloan  t.  Price,  84  Ga.  171,  10  S.  B. 
001,  ao  Am.  St  Rep.  854,— a  case  in  which 
only  two  Judges  presided,  however,  wherein 
It  was  held:  "That  a  question  could  have 
been  litigated  In  a  torvaa  controversy  be- 
tween the  same  parties  Is  enough  to  settle  It 
by  the  Jadgmoit  rendered  In  that  case  as  to 
all  the  property  Involved  In  that  litigation; 
but  to  settle  the  question  as  to  other  prop- 
erty It  must  appear  that  it  was  actually  liti- 
gated, not  only  that  it  might  have  been. 
Thus  a  waiver  of  exemption,  applicable  to 
cotton  as  well  as  other  personalty,  may  be 
urged  to  condemn  the  cotton  after  the  other 
property  has  been  adjudicated  exempt,  al- 
though the  waiver  might  have  been,  but  was 
not,  urged  to  subject  the  other  property." 
Chief  Justice  Bleckley,  in  delivering  the  opin- 
ion, said:  "The  waiver  of  exemption  might 
have  been  litigated  in  the  former  claim,  and, 
if  it  had  been,  the  Judgment  would  have 
beoi  conclusive  upon  that  questi<Hi  on  the 
trial  of  the  latter  claim;  but  the  evidence 
shows  that  the  question  was  not  litigated  In 
the  trial  of  the  first  claim.  Therefore  it  re- 
mained open  and  at  large."  To  sustain  the 
proposition,  the  following  authorities  were 
there  «Ited:  Freem.  Judgm.  2fi8;  Cromwell 
T.  Sac  Oo„  94  U.  &  861.  24  L.  Bd.  196;  Davis 


T.  Brown,  94  U.  8.  423.  24  L.  Ed.  204;  BusseU 
V.  Place,  94  tJ.  S.  606,  24  U  Bd.  214;  Hewlett 
V.  Tarte,  10  C.  B.  (N.  S.)  813;  notes  to  Crom- 
well V.  Sac  Co.,  16  Am.  Law  Reg.  (N.  S.)  721. 
In  IjBiiri  V.  City  of  De  Soto  {C  C.)  32  Fed. 
662,  the  rule  is  stated  by  Brewer,  J.,  to  be: 
"That  where  the  second  suit  Is  not  upon  the 
same  cause  of  action,  though  betweoi  the 
same  parties,  the  former  Judgment  is  conclu- 
sive as  to  matters  which  were  In  fact  and 
necessarily  decided,  and  is  not  conclusive  as 
to  matters  which  might  have  been,  but  which 
were  not  presented  and  decided."  In  reason- 
ing why  a  Judgment  in  a  former  suit  should 
not  be  conclusive  In  a  second  suit  between 
the  same  parties  on  a  different  cause  of  ac- 
tion except  as  to  issues  made  and  decided  In 
the  former  action,  Mr.  Justice  Field,  In  Cnnn- 
w^  V.  Sac  Co.,  snpra.  said:  "Various  con- 
siderations other  than  the  actual  merits  may 
govern  a  party  in  bringing  forward  grounds 
of  recovwy  or  defense  in  one  action  which 
may  not  exist  In  another  action  upon  a  dif- 
ferent demand;  such  as  the  smallness  of  the 
amount  or  the  value  of  the  property  In  con- 
troversy, the  difficulty  of  obtaining  the  nec- 
essary evidence,  the  expense  of  the  litiga- 
tion, and  his  own  situation  at  the  time.  A 
party  acting  upon  considerations  like  these 
ought  not  to  be  precluded  from  contesting  in 
a  subsequent  action  other  demands  arising 
out  of  the  same  transaction."  Tlie  role 
which  we  have  above  referred  to  and  stated 
is  so  well  established  that  we  deem  It  un- 
necessary to  dte  the  other  numerous  deci- 
sions by  various  courts  upon  the  subject 

2.  The  other  special  grounds  of  the  motion 
for  a  new  trial  relate  to  exceptions  to  speci- 
fied extracts  from  the  court's  charge  upon 
the  subject  of  fraud,  the  objectlmi  being,  in 
substance,  that  there  was  no  evidence  to  au- 
thorise such  charges.  We  have  carefully 
read  the  brief  of  evidence,  and  find  that  such 
exceptions  were  not  well  taken.  There  was 
ample  evidence  to  authorize  the  charges  com- 
plained of,  and  to  warrant  the  verdict  in 
favor  of  the  defendant 

Judgment  on  main  bill  of  exceptions  af- 
firmed; cross  bill  dismissed.  All  the  Jus- 
tices concurring. 


HONFOKD  V.  STATH. 
(Supreme  Oonrt  of  Oeorgia.     Feb.   4,    1002.) 

8UPRBMB   COURT— WRIT    OF   ERROR    FROM 
CITY   COURT. 

A  writ  of  error  does  not  lie  to  the  sa- 
preme  court  from  a  "city  court"  when  the  act 
for  the  establisbment  of  the  same,  approved 
November  22,  1900,  does  not  provide  for  jury 
trials  b7  a  full  panel  of  12  jurors. 
(Syllabus  by  the  Court) 

Error  from  city  coiirt  of  Amerlcus;  C.  R. 
Crisp,  Judge. 

C.  C.  Monford  was  convicted  of  vlcdat- 
ing  the  local  option  law,  and  farlnga  error. 
Dismissed. 
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FISH,  J.  C.  C.  Monford  was  tried,  and 
found  guUty  by  a  Jury,  in  the  city  court  of 
Amerlcujs,'  of  TlolBUng  the  general  local  op- 
tion liquor  law.  He  made  a  motion  for  a  new 
trial,  which  being  overruled,  he  sued  out  a 
bill  of  exceptions,  and  brought  the  case  to 
this  court  Upon  the  call  of  the  case  here, 
the  defendant  in  error  moved  to  dismiss  the 
writ  of  error,  upon  the  ground  that  the 
supreme  court  has  no  Jurisdiction  to  enter- 
tain sncb  writ  from  the  city  court  of  Amer- 
irus,  for  the  reason  that  the  act  creating 
such  city  court  provides  that  only  six  Ju- 
rors shaM  constitute  a  trial  Jury  therein, 
whereas  the  constitution  requires  that  there 
shall  be  a  trial  Jury  of  twelve  Jurors  in 
the  city  courts  authorized  to  grant  new 
trials,  and  from  which  writs  of  errM:  lie  to 
the  BUjHreme  court  In  oar  (pinion  this  mo- 
tion should  be  sustained.  The  only  city 
courts  from  which  writs  of  error  lie  to  the 
supreme  court  are  the  city  courts  of  At- 
lanta and  Savannah,  and  such  other  like 
courts  as  have  been  established  in  other 
cities  since  the  ratification  of  the  present 
constitution  (Const  art  6,  t  4,  par.  6),  and 
no  other  "city  coiurts"  are  authorized  to 
grant  new  trials  (Id.  par.  6;  Stewart  v. 
State.  98  Oa.  202,  25  S.  B.  424).  The  con- 
stitution requires  that  there  shall  be  a  trial 
or  traverse  Jury  in  the  city  courts  consisting 
of  twelve  Jurors.  This  Is  the  clear  mean- 
ing of  paragraph  1,  i  18,  art  6.  It  reads  as 
follows:  "The  right  of  trial  by  Jury,  except 
where  It  is  otherwise  provided  in  this  con- 
stitution, shall  remain  inviolate,  but  the 
general  assembly  may  prescribe  any  num- 
ber, not  less'  than  five,  to  constitute  a  trial 
or  traverse  Jury  In  courts  other  than  the 
superior  or  city  courts."  By  the  phrase, 
"trial  by  Jury,"  undoubted  reference  was 
bad  to  a  Jury  of  twelve,  and  there  could  not 
under  this  paragraph,  be  a  less  number  in 
city  courts.  And  the  "city  courts"  here  in- 
dicated are  such  alone  as  have  power  to 
grant  new  trials  and  from  which  writs  of 
error  lie  to  this  court  See  WeUs  v.  New- 
ton, 101  Ga.  141,  28  S.  E.  640.  It  follows, 
therefore,  that  a  city  court  which,  under 
the  act  creating  it  is  provided  with  a  trial 
Jury  composed  of  less  than  twelve  Jurors  is 
not  the  kind  of  city  court  which,  under  the 
constitution,  can  grant  new  trials  and  from 
which  writs  of  oror  lie  to  the  supreme 
court.  The  act  establishing  the  city  court 
of  Americus  (Acts  1000,  p.  93)  provides  for 
a  trial  Jury  of  only  six  Jurors,  and  conse- 
quently no  writ  of  error  lies  from  that  court 
to  this  court  As  a  necessary  result  the 
present  writ  of  error  must  be  dismissed. 

The  rulings  in  Kneeland  v.  State,  62  Oa. 
886,  and  Downing  y.  State,  66  6a.  110,  and 
Id.  160,  are^  upon  a  review  thereof,  over- 
mled.  In  so  far  as  they  are  in  conflict  with 


auiuuonai  provision   pronioiung   a  jury  oi 
less  than  twelve  in  the  city  courts  of  this 
state  was  not   "intended   to  operate  upon 
the  then  existing   machinery   of   the   city 
courts  until  some  other  machinery  be  pro- 
vided by  law."    In  this  connection,  Mr.  Jus- 
tice Jacluon  said:    "We   do  not   indeed, 
think  that  the  constitution  of  1877  was  lO' 
tended  to  upset  and  annul  the  law  of  prac- 
tice in  the  city  courts  until  some  other  law 
was  passed  to  take  its  place.    •    •    •    The 
true  intent  and  spirit  thereof  was  that  the 
general  assembly  should  provide  for  Juries 
of  twelve  men,  and  until  that  was  done  the 
old  machinery  should  work  on."    See  page 
3S8.    The  langua;;e  quoted  necessarily  em- 
braces an  admission  that  the  "machinery" 
of  the  court  provided  for  by  the  act  creat- 
ing the  city  court  of  Atlanta  was  incon- 
sistent with  the  constitutional  requirement 
with  respect  to  Juries  in  city  courts,  in  that 
it  contemplated  trials  by  Juries  composed  of 
less  than  twelve.    This  being  so,  how  could 
the  system  of  trying  cases  by  Juries  of  Ave 
members  be  constitutional  for  a  single  day? 
If  it  was  to  become  unconstitutional  as  soon 
as    "the   general   assembly   should   provide 
for  Juries  of  twelve  men,"  what  prevented 
its  being  80  immediately  upon  the  ratifica- 
tion of  the  constitution?    In  other  words, 
how  could  a  system  In  direct  conflict  with 
the  fundamental  law  constitutionally  "wor' 
on"  till  superseded  by  another,  which  w 
constitutional?     With    all    respect    to 
memory  of  the  eminent  Jurist  his  rer 
ing  is  plainly  argumentum  ab  Inconver 
and,  in  our  Judgment  manifestly  ur 
Neveriheless,  in  Dowling's  Case,  66  ' 
the  court  held  that  "a  Jury  of  At 
city  court  of  Atlanta  Is  authorlz- 
statute,  and  not  prohibited  by  V 
tion,"  and  In  this  connection,  ^ 
reference  to  paragraph  4,  t  1,  r 
constitution,  laid  down  the  pr 
"local  statutes,  prior  to  the  r 
Inconsistent  with   its  prov 
tinned  in  force."    The  dl 
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trora  whl(ft  a  writ  ot  error  would  Ue  to 
tbe  fmiH%me  conrt,  the  mandator;  require- 
ment that  aU  such  city  courts  should  have 
trial  juries  of  twelve  had  the  effect  of  Im- 
mediately repealing  and  annuUlng  so  much 
of  the  previously  existing  Atlanta  city  court 
act  as  authorized  trials  by  Juries  of  five, 
and  It  Is  not  now  essential  to  Inquire  wheth- 
er under  any  other  provision  of  that  act  a 
trial  jury  of  twelve  could  be  lawfully  Im- 
paneled in  that  court 

Writ  of  error  dismissed.    All  the  Justices 
concurring. 


COBB  et  al.  V.  E.  VAN  WINKLE  GIN  & 

MACHINE  WORKS. 
(Supreme   Court   ot  Georgia.     Feb.   4,    1902.) 
WRIT  OF  ERROR  FROM  OITY  COURT. 
This  case  is  controlled  by  the  decision  this 
day  rendered  iu  the  case  ot  Mouford  v.  State, 
40  S.  E.  798. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Amerlcua;  O.  B. 
Crisp,  Judge. 

Action  between  John  A.  Cobb  and  others 
and  E.  Van  Wlnli^le  Gin  &  Machine  Worths. 
From  the  judgment  Cobb  and  others  bring 
error.    Dismissed. 

J.  B.  Hudson,  Jas.  Taylor,  and  R.  L.  May- 
nard,  for  plaintiffs  in  error.  W.  F.  Clarke 
and  F.  A.  Hooper,  for  defendant  In  error. 

PEB  CUBIAM.    Writ  Of  error  dismissed. 


COBB,  J.,  disqualified. 


DUGGS  V.  PRATHBR 
(Supreme   Court  of  Georgia.     Feb.   4,   1902.) 

WRrr  OF  ERROR  FROM  CTTY  COURT. 
The  writ  of  error  in  this  case  being  from 
the  dt^  court  of  Americus,  it  ia,  under  the  de- 
cision in  Monford  v.  State  (this  day  rendered), 
40  S.  E.  79S,  dismissed  for  want  of  jurisdiction 
In  this  court  to  entertain  it 
(Syllabus  by  the  Conrt.) 

Error  from  city  court  of  Americus;  C.  B. 
Crisp,  Judge. 

Action  between  Caroline  Duggs  and  W. 
S.  Prather.  From  the  Judgment  Duggs 
brings  error.    Dismissed. 

J.  B.  Williams,  for  plaintiff  in  error.  J. 
N.  Scarborough  and  Shlpp  &  Sheppard,  for 
defendant  In  error. 

PEB  CUBIAM.    Writ  of  error  dismissed. 


DANIEL  V.  SCARBOROUGH. 
(Supreme   Court   of   Georgia.     Fet>.  4,   1902.) 

WRIT  OF  ERROR  FROM  CITY  COURT. 

Under  the  ruling  announced  by  this  court 
In  the  case  of  Mouford  t.  State  (this  day  de- 
cided), 40  S.  B.  798,  the  supreme  court  has  no 
iurisdiction  of  a  writ  ot  error  from  the  city 


conrt  of  Americus,  as  constituted  on  the  lltfa 
day  of  July,  1901. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Am«lcas;  C  R. 
Crisp,  Judge. 

Action  between  Lizzie  Daniel  and  W.  H. 
Scarborough.  From  the  Judgnrent  Daniel 
brings  error.    Dismissed. 

J.  B.  Williams,  for  plaintiff  in  error.  Bla- 
lock  &  Cobb,  for  defendant  in  error. 

PEB  CURIAM.    Writ  of  error  dismissed. 


WALTBBS  V.  STATE. 
(Supreme  Court  of   Georgia.     Feb.   4,    19Q2.> 

WRIT  OF  ERROR  FROM  CITY  COURT. 

Under  the  ruling  this  day  announced  in 
the  case  of  Monford  v.  State,  40  S.  E.  798,  this 
court  has  no  jurisdiction  of  the  writ  of  error 
in  the  present  case. 
(SyUabus  by  the  Conrt) 

Error  from  city  court  of  Americus;  G.  R. 
Crisp,  Judge. 

Mose  Walters  was  convicted  of  crime,  and 
brings  error.    Dismissed. 

Blalock  &  Cobb,  for  plaintiff  In  error.  F. 
A.  Hooper,  SoL  Gen.,  and  J.  A.  Ansley,  Jr., 
for  tbe  State. 

PEB  CUBIAM.    Writ  of  error  dismissed. 


COLUMBUS  P0WB3R  CX).  t.  CITT  BflLLS 

CO. 
CITT  MILLS  CO.  v.  COLUMBUS  POWER 

(X). 
(Supreme  0>urt  of   Georgia.     Feb.   4,   1902.) 

BQUITT— SPECIAL    ISSUES— FAILURE    OF   JURT 
TO  FIND— VALIDITY  OF  VERDICT- 
SUFFICIENCY  OF  EVIDBNCB. 

1.  The  failure  of  a  jury  to  whom  a  case  ia 
submitted  upon  special  issues  of  fact  to  an- 
swer a  question  which  is  ab  initio  immaterial, 
or  which,  in  view  of  another  finding,  becomes 
80,  doee  not  vitiate  their  verdict,  when,  taken 
as  a  whole,  it  is  sufficiently  comprehensive  to 
support  a  judgment  which  properly  disposes  of 
the  entire  ease.  , 

2.  Nor,  in  such  a  case,  is  the  verdict  ren- 
dered invalid  by  the  submission  to  the  jury  of 
immaterial  questions,  or  the  answering  there- 
of. 

8.  In  a  case  thus  submitted,  a  particular 
finding  of  the  jury  will  not  be  treated  as  in- 
consistent with  another,  wh«i,  construing  both 
in  the  light  of  the  pleadings,  they  are  not  nec- 
essarily repugnant  The  findings  in  the  pres- 
ent case  which  are  alleged  to  be  Inconsistent 
with  each  other  are  not  so  wheu  thus  con- 
strued. 

4.  It  was  not  under  the  evidence  in  this 
case,  impossible  for  the  jury  to  answer  correct- 
ly the  main  and  controlling  question  mbmitted 
to  them,  without  first  arnving  at  what  would 
have  l>een  correct  answers  to  those  questions 
which  were  not  answered. 

6.  The  evidence  warranted  the  answer  whidi 
the  jury  returned  to  this  particular  questioa. 
and  the  judgment  entered  u  accord  therewith 
was  tbe  necessary  result 

(Syllabus  by  the  Court) 
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Action  by  the  Columbus  Power  Uompany 
against  the  City  Mills  Company.  From  a 
Judgment  for  defendant,  both  parties  bring 
error.  Affirmed  on  main  bill  of  exceptions. 
Cross  bill  dismissed. 

W.  A.  Wlmblsh,  for  Columbns  Power  Co. 
Hatcher  &  Carson  and  J.  H.  Martin,  for 
City  Mills  Co. 

LUMPKIN,  P.  J.  The  Columbus  Power 
Company  brought  against  the  City  Mills 
Company  an  equitable  action.  For  conven- 
ience we  will  hereinafter,  when  referring  to 
the  parties  by  name,  call  the  plalntlfT  the 
"Power  Company,"  and  the  defendant  the 
"Mills  Company."  It  was  in  the  petition  al- 
leged that  there  was  upon  the  pr(q>ert7  of 
the  mills  company  a  "natural  head  and  fall 
of  water"  in  the  Chattahoochee  river  of  not 
exceeding  five  feet;  that  this  company  had 
constructed  in  the  river  a  dam  of  greater 
height,  and  also  a  power  house,  and  that  by 
means  of  these  structures  It  was  maintain- 
ing a  private  nuisance,  and  thus  causing  an 
unlawful  back-flow  of  water  upon  the  prop- 
erty of  the  plalntitC.  There  were  in  the 
petition  prayers  for  an  injunction  and  for 
damages.  The  answer,  while  denying  most 
of  the  material  allegations  of  the  petition, 
did  admit  that  the  defendant  was  maintain- 
ing a  back-flow  of  water  on  the  property  of 
the  plaintiff,  but  distinctly  set  up  that  It 
bad,  by  a  prescription  of  more  than  20 
years'  continuance,  the  right  to  do  so.  At 
the  trial  the  claim  for  damages  was  aban- 
doned. The  case  was  submitted  to  a  Jary 
upon  special  questions,  and  after  their  find- 
ings thereon  had  been  returned  Into  court  a 
Judgment  in  favor  of  the  defendant  was  en- 
tered. The  plaintiff  made  a  motion  for  a 
new  trial,  which  was  overruled.  It  then 
sued  out  a  bill  of  exceptions,  and  therein 
assigned  error  upon  various  rulings  made 
while  the  case  was  in  ^ogress,  and  upon 
the  denial  of  a  new  trial.  We  will  now  dis- 
pose of  the  questions  thus  presented  for  our 
determination,  and  in  so  doing  state  such 
additional  facta  as  may  be  essential  to  an 
understanding  of  what  we  decide. 

1,2.  The  first  two  questions  submitted  to 
the  Jury  were:  "What  is  the  natural  head 
and  fall  on  the  pr(H>erty  of  the  City  Mills 
Company?"  "What  is  the  present  head  and 
fall  on  the  property  of  the  City  Mills  Com- 
pany under  existing  conditions?"  To  each 
of  these  the  Jury  answered,  "We  do  not 
know."  Upon  the  return  of  the  verdict, 
counsel  for  the  power  company  moved  that 
the  case  be  resubmitted  to  the  Jury  and  that 
they  be  required  to  distinctly  answer  these 
questions,  or  that,  because  of  their  failure 
to  so  answer  them,  a  mistrial  be  declared. 
The  motion  was  overmled,  and  error  la  as- 
signed thereon.  In  addition  to  the  questions, 
including  the  above,  which  were  prepared 
40S.B.-61 


prepared  by  coimsei  lor  the  mills  company, 
and  these  were  answered  favorably  to  It 
This  is  assigned  as  error,  on  the  ground  that 
the  questions  last  referred  to  were  immate- 
rial and  not  appropriate  to  Uie  Issues  in- 
volved.   We  cannot  properly  deal  with  these 
assignments   of   error  without  taking   into 
consideration  another  fact  of  paramount  Im- 
portance in  this  connection.    In  answer  to 
a  question  propounded  at  the  instance  of 
the  plaintiff,  the  Jury  found,  upon  evidence 
warranting  them  In  so  doing,  that  the  mills 
company  and  its  predecessors  in  title  had 
"nralntalned    an    open,    adverse,    notorious, 
continuous,  and  exclusive  back-flow  of  wa- 
ter   upon    the   property   of   the   C<rtumbuB 
Power   Company   and   Its  predecessors,   to 
its  present  height,"  for  more  than  twenty 
years  prior  to  the  bringing  of  this  action. 
It  is  therefore  evident  that,  in  view  of  this 
finding,  it  made  not  a  particle  of  difference 
what  was  the  natural  head  and  fall  upon 
the  property  of  the  mills  company,  or  wha' 
head  and  fall  it  was  actaally  malntalnlr 
when  the  plalntlff'lB  petition  was  filed;   f 
if  the  defendant  had  a  prescriptive  right 
do  the  exact  thing  it  was  then  doing, 
details  sought  to  be  elicited  by  the  firs'' 
questions  were   immaterial.     The  ar 
which  the  Jury  returned  to  them  w 
course,  equivalent  to  no  answers  at 
the  answer  with  resi>ect  to  the  prf 
right  of  the  mills  company  was  < 
of  the  whole  case,  and  sufficient 
itself,  to   completely  defeat  th 
action.    See  Civ.  Code,  f   3S8r 
there   cited.    We   may   theref 
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Ing  the  taouse7  (2)  Did  be  build  it  accord- 
ing to  contract?  (3)  If  not,  how  much 
should  be  deducted  for  failure  to  do  so?  (4) 
Has  be  actually  been  paid  the  full  amount 
of  the  contract  price?  (6)  If  not,  what,  if 
anything,  is  yet  due  blm?  (Q)  Is  B.,  the  de- 
fendant, a  man  of  large  or  smaU  means?" 
Now,  if  the  case  was  submitted  to  a  Jury 
upon  these  six  questions,  it  is  obvious  that 
a  failure  to  answer  thie  last  would  be  a  mat- 
ter of  no  consequence  whatever,  it  being 
immaterial  ab  initio.  It  is  equally  obvious 
that  if  they  answered  the  fourth  question, 
"No."  the  other  four  questions  should  be 
distinctly  answered.  But  suppose  they  an- 
swered that  question  "Tes;"  what  possible 
difference  would  a  failure  to  answer  all  the 
others  make?  Beyond  doubt,  if  A.  actually 
received  all  that  he  was  in  any  event  to  get, 
B.  would  be  entitled  to  a  Judgment  dis- 
charging him  from  liability,  no  matter  what 
was  the  truth  of  the  other  controverted 
issues.  This  simple  illustration  seems  to 
afford  a  satisfactory  demonstration  of  the 
correctness  of  the  first  two  headnotes,  and 
they  are  in  line  with  the  previous  decisions 
of  this  court  In  Lalce'v.  Hardee,  57  Oa. 
466,  it  was  held  that  the  questions  submit- 
ted "must  elicit  all  the  facts  necessary  to 
found  the  decree  on  the  verdict"  This  case 
was  also  previously  dealt  with  in  55  Oa. 
667.  In  Coleman  v.  Slade,  75  Oa.  61,  It  was 
ruled  that  when  a  case  is  tried  on  special 
Issues  the  judge  should  submit  to  the  Jury 
"such  Issues  as  will  enable  him'  to  make  a 
Judgment  or  decree  In  the  case  from  the 
verdict  and  pleadings  and  the  undisputed 
facts;  but  he  need  not  sift  the  Jury  or 
enter  into  particulars,  nor  need  be  submit 
issues  requested  by  counsel.  If  he  has  al- 
ready propounded  questions  which  will 
draw  the  same  substantial  answers  from 
the  Jury."  When  a  verdict  does  not  cover 
all  the  material  issues,  so  as  to  enable  the 
court  to  decree  thereon,  it  should  be  set 
aside.  See,  in  addition  to  the  two  cases 
above  cited,  Cobb  v.  Wise,  71  Ga.  103;  Mayo 
V.  Keaton,  78  Ga.  126,  2  S.  B.  687;  and 
Cooper  V.  Branch,  86  Ga.  234,  12  S.  E.  808. 
In  the  case  last  cited  material  questions 
were  left  unanswered,  and  the  substantial 
Issues  In  the  case  were  not  covered  by  the 
answers  actually  made.  The  verdict  there- 
fore, was  not  sufficiently  full  to  support  a 
decree.  In  Buffln  v.  Paris,  75  Ga.  653,  it 
was  held  that  a  refusal  to  submit  a  particu- 
lar question  was  not  cause  for  a  new  trial, 
when  "the  question  submitted  and  its  an- 
swer covered  the  issue  which  the  defendant 
desired,  so  far  as  it  was  necessary  to  the 
making  of  a  proper  decree  In  the  case." 
Manifestly,  if  the  question  refused  had  been 
submitted  and  not  answered,  the  result 
would  have  been  the  same.  The  true  rule 
deducible  from  all  these  cases  and  from  the 
elementary  principles  of  good  practice  is 
that  the  verdict  must  with  sufficient  fullness 
and  certainty  cover  the  substantial  issues 


in  the  case,  to  enable  the  court  to  base  npon 
it  a  proper  judgment.  Where  a  case  tarns 
upon  one  or  more  controlling  issues,  a  ver- 
dict which  thus  covers  the  same  meets  all 
the  requirements  of  the  law.  The  real  test 
is  not  what  questions  are  answered  or  re- 
main unanswered;  but  what  facts  do  ttae 
answers  actually  made  establish,  and  are 
they  comprehensive  enough  to  warrant  and 
support  a  judgment  which  rightfully  dis- 
poses of  the  whole  case? 

3.  One  of  the  questions  submitted  to  the 
Jury  was:  "How  much  back-flow,  if  any, 
is  caused  by  the  dam  and  power  bouse  of 
the  City  Mills  Company  upon  the  prop^ty 
of  the  Columbus  Power  Company?"  To 
this  the  Jury  answered,  "None."  The  plain- 
tiff made  in  the  court  below  the  point  and 
insisted  upon  it  here,  that  this  finding  Tlti- 
ated  the  entire  verdict,  because  it  was  In- 
consistent with  the  finding  that  the  defend- 
ant had  for  more  than  20  years  caused  a 
back-flow  upon  the  property  of  the  plaintiff, 
and  In  contradiction  of  the  fact  admitted 
in  the  defendant's  answer,  that  it  had  caus- 
ed such  a  back-flow.  We  do  not  think  this 
point  is  well  taken.  Whether  or  not  a  back- 
flow  actually  existed  was  really  not  an  issue 
in  controversy,  either  under  the  pleadings 
or  the  evidence.  The  Jury  could  not  possi- 
bly have  failed  to  understand  that  this  was 
so.  Taking  this  Into  view,  and  looking  to 
the  form  of  the  question  now  under  notice, 
their  finding  thereon  must  have  been  tn- 
teuded  to  express  the  idea  that  the  dam  and 
power  bouse  together  did  not  cause  any 
back-flow,  or,  in  other  words,  that  the  pow- 
er bouse  did  not  contribute  to  causing  the 
back-flow,  the  existence  of  which  was  not 
denied.  Thus  interpreting  the  answer. 
"None,"  is,  we  think,  but  giving  to  the  same, 
under  the  circumstances,  its  fair  and  rea- 
sonable meaning. 

4.  Another  complaint  of  the  verdict  was 
ttiat  It  was  "inconsistent  and  insufficient  to 
base  a  Judgment  or  decree,  for  that,  under 
the  pleadings  and  facts  in  the  case.  ti>e 
Jury  could  not  ascertain  the  extent  of  tlie 
present  back-flow  of  water  on  the  property 
nf  the  plaintiff,  nor  that  it  had  been  main- 
tained to  its  present  height  •  •  •  for 
more  than  twenty  years,  without  first  find- 
ing what  was  the  natural  head  and  fall  on 
the  property  of  the  defendant  and  what 
was  the  head  and  fall  under  existing  condi- 
tions," etc.  This  position  is  surely  not 
maintainable.  A  Jury  could  certainly  find, 
upon  sufficient  evidence,  that  the  wato-  of 
a  stream  with  a  dam  therein  had.  for  a 
stated  period,  stood  at  a  given  mark  on  a 
stone  situated  upon  a  particular  tract  of 
land,  without  having  the  slightest  knowl- 
edge of  the  existing  head  and  fall  In  the 
stream  upon  the  land  of  a  lower  proprietor, 
or  of  what  that  head  and  fall  would  be  If 
the  dam  should  be  taken  out  This  proposi- 
tion is,  we  think,  sufficiently  dear  wittaoat 
elaboration. 


Digitized  by 


Google 


B.  The  Terdict  'n-as  also  excepted  to  as  I>e- 
Ing  contrary  to  evidence.  As  stated  above, 
there  was  evidence  warranting  the  finding 
that  the  defendant  had  a  right  hy  more  than 
20  years'  prescription  to  maintain  the  back- 
flow  as  It  existed  when  the  action  was  be- 
gan.  Apparently  the  evldeoace  in  support  of 
the  contention  to  the  contrary  was  stronger 
and  more  satisfactory  than  that  on  which 
the  Jury  based  their  conclusion;  but  the  trial 
court  approved  of  the  same,  and  this,  under 
rulings  almost  without  number,  is  an  end 
of  the  matter.  With  this  conclusion  thus 
established,  the  plaintiff's  case  was  with- 
out foondatlon,  and  the  Judgment  in  favor 
of  the  defendant  was  the  Inevitable  se- 
quence. 

Judgment  on  main  bill  of  exceptions  af- 
firmed. Cross  bill  dismissed.  All  the  jns- 
tlcea  concurring. 


WALTBSS    T.    AMERICrS   JBWBLRT    4s 

MUSIC  CO. 
(Supreme   Court  of  Geor^a.     Feb.  4,   1902.) 

APPEAL— HKVIEW— CONDITIONAL    BALKS— IN- 
STRDCTIONS. 

1.  Whatever  may  be  the  proper  legal  con- 
struction of  the  written  contract  in  evidence 
in  the  present  case,  there  is  no  complaint  ei- 
ther of  the  court's  failure  to  construe  it  or  of 
the  admission  of  parol  testimony  to  show  what 
the  real  transaction  between  the  parties  was. 
This  being  so,  and  the  case  having  been  tried 
upon  the  evidence  introduced,  conalsting  of  the 
written  instrument  and  the  testimony  of  the 
witneeses  in  reference  to  the  contract,  tlie 
case  should  be  dealt  with  accordingly. 

2.  Under  the  evidence  the  jury  were  author- 
ized to  find  that  under  the  contract  there  was 
a  sale,  with  a  reservation  in  the  seller  of  the 
right  to  retake  possession  of  the  property  upon 
the  buyer's  failure  to  pay  as  agreed,  and  this 
was,  in  effect,  a  reservation  of  title  in  the 
seller. 

3.  Dealing  with  the  case  as  above  indicated, 
the  request  to  charge  which  was  refused  by 
the  court  was  Inappropriate,  and  therefore  the 
court  did  not  err  in  refusing  it. 

4.  So  far  as  appears  from  the  record,  the  re- 
covery for  the  plaintiff  was  fully  warranted  by 
the  evidence. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Sumter  coonty; 
E.  A.  Hawkins.  Judge  pro  hac. 

Action  by  the  Amerlcns  Jewelry  &  Music 
Company  against  J.  W.  Walters.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

J.  R.  Williams  and  F.  A.  Hooper,  for  plain- 
tiff In  error.  J.  H.  Lnmpkln,  for  defendant 
in  error. 

FISH,  J.  The  Americus  Jerwelry  &  Muslo 
Company  brought  an  action  of  trover  against 
John  W.  Walters  for  a  certain  described 
piano,  stool,  and  cover,  alleged  to  be  of  the 
value  of  $300,  which  the  petition  averred  had 
been  rented  by  the  plaintiff  to  the  defendant, 
and  which  the  defendant  refused,  upon  de- 
mand, to  deliver  to  the  plaintiff.  The  de- 
fendant, by  his  answer,  admitted  that  he  had 


possession  of  the  property,  but  denied  that 
he  held  It  under  a  contract  of  rent  and  al- 
leged  that  he  held  "the  same  imder  a  con- 
tract of  purchase."  He  also  admitted  that 
the  plaintiff  had  demanded  the  property  of 
blm,  "and  that  he  refused  to  pay  any  amount 
for  rent  or  deliver  possession."  He  further 
pleaded  that  "the  purchase  price  agreed  up- 
on was  $300,"  and  that  at  the  time  he  pur- 
chased the  piano  the  plaintiff,  through  its 
agent  who  made  the  sale,  made  certain  false 
representations  In  reference  to  the  worth  of 
the  Instrument  upon  which  he  relied  In  mak- 
ing the  purchase,  and  that  at  the  time  of 
such  purchase  he  told  said  agent  "that  he 
knew  nothing  of  the  value  of  any  piano,  and 
would  have  to  rely  npon  his  representations 
of  It";  that  the  piano  subsequently  proved 
to  be  defective  In  certain  designated  and  de- 
scribed particulars,  and  that  he  had  paid  the 
plaintiff  $165,  which  was  more  than  the  piano 
was  Worth.  His  answer  concluded  with  a 
prayer  that  the  title  to  the  instrument  be 
declared  to  be  In  him,  or  that  the  plaintiff 
be  required  to  refund  to  him  the  $165,  In 
which  event  he  was  willing  to  return  the 
piano  to  the  plaintiff,  and  cancel  the  con- 
tract of  purchase.  The  Jury  returned  a  ver- 
diet  for  the  plaintiff,  but  Just  what  tb&t  ver^ 
diet  was  It  Is  Impossible  to  ascertain  from  the 
bill  of  exceptions,  In  which  neither  the  ver- 
dict nor  the  Judgment  is  sent  np  with  the 
record,  owing  to  the  failure  of  the  plaintiff  In 
error  to  specify  either  of  them  as  being  a 
part  thereof  material  to  a  clear  understand- 
ing of  the  case  and  the  errors  complained  of. 
The  plaintiff  Introduced  in  evidence  the  fol- 
lowing written  contract:  "This  certifies  that 
I,  Jno.  W.  Walters,  have  rented  of  Americus 
Jewelry  &  Music  Co.  the  following  described 
property:  One  Sebastian  Somer  piano.  No. 
5,834,  mahogany  veneered,  with  stool  and 
cover,  for  which  I  promise  to  pay  fifteen 
(15.00)  dollars  per  month  until  the  amount  of 
three  hundred  (300.00)  dollars  has  been  paid; 
and  any  neglect  on  my  part  to  pay  said  rent 
when  due  shall  entitle  said  Americus  Jew- 
elry &  Music  Co.,  or  their  assigns,  to  repos- 
sess above-described  property  without  hind- 
rance or  process  of  law,  and  I  forfeit  all 
that  has  been  paid  on  above-described  prop- 
erty as  rent  for  and  during  the  time  said 
property  has  been  in  my  possession.  I  fur- 
ther promise  to  protect  and  keep  in  good  or- 
der the  said  property,  and  not  allow  the  same 
to  go  out  of  my  possession.  Fully  understand- 
ing all  the  above  conditions,  I  hereto  affix 
my  hand  and  seal.  John  W.  Walters.  [L.  S.] 
Witness:  Cal  J.  Schneider.  Americus,  Oa., 
Dec.  27,  1894."  All  the  body  of  this  contract 
was  printed  matter,  except  the  names  of  the 
parties,  the  description  of  the  property,  the 
■Vords  and  figures  "fifteen  (15.00)  dollars," 
"month,"  and  "three  htmdred  (300.00)  dol- 
lars," which  were  written  with  i>en  and  Ink, 
a  printed  form  evidently  having  been  used 
In  preparing  the  instrument  for  execution. 
On  one  side  of  the  paper  containing  this  con- 
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tract  a  wide  margin  had  been  left  upon 
which  to  enter  credits  of  money  paid  on  the 
contract  At  the  top  of  this  margin  were 
printed,  In  capital  letters,  the  words, 
"Amounts  paid  on  this  rent  note."  Under* 
neath  this  general  heading  the  margin  was 
ruled  into  columns,  headed,  respectively, 
"Date,"  and  "Amount,"  under  which  head- 
ings appeared  many  credits  of  small  amounts^ 
made  at  difTerent  dates,  which  amounted  In 
the  aggregate  to  $166. 

1.  The  court  did  not  construe  this  con- 
tract, but  allowed  parol  evidence  to  be  Intro- 
duced for  the  purpose  of  explaining  Its  true 
Intent  and  meaning.  The  plaintiff  contended 
that  it  was  a  rent  contract,  while  the  de- 
fendant contended  that  it  was  a  contract  of 
purchase.  Thus  the  Issue  was  fought  out 
under  the  evidence.  There  is  no  complaint 
either  of  the  court's  failure  to  construe  the 
written  contract  or  of  the  admission  of 
parol  evidence  to  explain  It  This  betog  so, 
and  the  case  having  been  tried  upon  the  evi- 
dence Introduced,  consisting  of  this  written 
Instrument  and  the  testimony  of  witnesses 
in  reference  to  the  real  contract  between 
the  parties,  the  case  should  be  dealt  with  ac- 
cordingly, no  matter  what  may  be  the  true 
legal  construction  of  the  written  contract 

2.  The  wrlttMi  contract  having  been  in- 
troduced In  evidence,  like  any  other  evidence 
in  the  case,  was  before  the  Jury  for  their 
due  consideration.  Therefore,  in  arriving  at 
their  conclusions,  they  could  not  Ignore  it 
unless  there  was  an  irreconcilable  conflict 
between  its  provisions  and  parol  evidence, 
and  they  believed  this  testimony,  and  not 
the  writing,  to  set  forth  the  true  contract 
between  the  parties.  If  the  parol  evidence 
simply  modified  the  apparent  legal  mean- 
ing of  the  written  instrument  or  explained  a 
doubtful  meaning,  the  Jury  were  bound  to 
arrive  at  the  real  contract  into  which  the 
parties  entered  by  construing  the  written 
instrument  In  the  light  of  such  itarol  evi- 
dence. We  thlnlc  it  Is  clear  from  the  evi- 
dence in  the  case,  c<msidered  as  a  whole, 
that  the  Jury  were  authorized  to  find  that 
the  contract  was  one  of  conditional  sale,  the 
plaintiff  selling  the  property  to  the  defend- 
ant at  the  agreed  price  of  $300,  payable  In 
Installments,  and  retaining  the  title  thereto 
until  the  defendant  should  finish  paying  for 
the  same,  with  the  right  in  the  plaintiff  to 
repossess  itself  of  the  property  upon  failure 
of  the  defendant  to  pay  any  installment  of 
the  purchase  money  when  due.  The  parol 
evidence  offered  by  the  plaintiff  was  per- 
fectly consistent  with  this  theory,  and  that 
introduced  by  the  defendant  was  not  at  all 
inconsistent  wltb  it  Upon  this  subject  tae 
defendant  simply  testified  that  he  did  not 
rent  and  would  not  have  rented  the  plane 
from  the  plaintiff,  but  that  he  purchased  it 
for  fSOO,  paying  $15  down,  and  the  plaintiff 
giving  him  time  in  which  to  pay  the  balance. 
He  further  testified  that  he  had  paid  $165 
on  it  and  would  have  continued  to  pay  If 


the  piano  had  been  as  represented  by  the 
seller;  and  that  the  amount  which  he  bad 
paid  was  more  than  the  piano,  in  its  de- 
fective condltloil,  was  worth.  He  also  tes- 
tified that  the  wMds  "fifteen  dollars"  were 
not  In  the  written  instrument  when  he  sign- 
ed it.  Viewing  the  written  contract  as  a 
contract  of  hire,  and  not  one  of  purchase, 
the  testimony  of  the  defendant  conflicts 
with  it;  but  if  we  view  the  contract  con- 
tained in  the  writing  as  a  conditional  sale, 
there  is  no  such  conflict  This  testimony 
is  not  at  all  inconsistent  with  a  conditional 
sale,  in  which  the  plaintiff  reserved  the  title 
to  the  property  as  security  for  the  full  pay- 
ment of  the  agreed  purchase  price.  What- 
ever imperfections  and  peculiarities  there 
may  be  In  the  written  contract  this  much 
la  clearly  apparent  therefrom:  that  the  seller 
had  the  right  to  repossess  itself  of  the  prop- 
erty upon  the  failure  of  the  purchaser  to  iiay 
the  purchase  money  In  accordance  with  the 
terms  of  the  contract  So  if,  hi  the  light  of 
the  defendant's  testimony,  we  treat  the  con- 
tract as  being  one  of  sale,  and  not  a  contract 
of  hire,  the  effect  of  the  stipulation  giving 
the  plaintiff  this  right  is  to  make  the  trans- 
action a  conditional  sale,  with  retention  of 
title  in  the  plaintiff  until  the  full  amount  of 
the  purchase  money  should  be  paid.  What- 
ever may  be  the  true  legal  construction  of 
the  written  contract  it  must  for  the  pur- 
poses of  this  case,  be  Cimstrued  in  the  light 
of  the  pand  evidence  which  was  Introduced 
upon  the  trial,  and,  so  construed,  the  evi- 
dence, as  a  whole,  fully  warranted  a  finding 
that  its  meaning  was  as  above  indicated. 
Upon  such  a  construction  of  the  contract 
the  Jury,  unless  they  believed,  from  the  evi- 
dence, that  the  piano  was  not  a  good,  mer- 
chantable article  at  the  time  of  the  sale. 
and  that  the  defendant  had  already  paid  as 
much  as  it  was  wortb  in  its  defective  con- 
dition, were  authorized  to  find  a  money  ver- 
dict in  favor  of  the  plaintiff  in  some  amount; 
and  there  is  nothing  In  the  transcript  of  the 
record  before  us  to  show  that  they  did  not 
return  such  a  verdict  or  that  the  amount 
thereof  was  excessive.  This  being  so,  it 
must  be  presumed  that  the  Jury  found  for 
the  plaintiff  such  a  vndict  as  the  law  au- 
thorizes in  a  case  of  this  kind;  and  as  to 
the  questions  whether  the  plaintiff  had  false- 
ly represented  the  value  of  the  piano  to  the 
defendant  and.  If  so,  whether  the  defend- 
ant had  paid  all  that  the  piano  was  really 
worth,  the  Jury  were  tibe  Judges  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  de- 
fendant's contentions  in  these  respects,  and. 
in  our  opinion,  a  verdict  for  the  plaintiff 
was  not  tmwarranted  by  the  testimony. 
Guilford  V.  McKlnley,  61  Oa.  230;  Ross 
V.  McDufHe,  81  Ga.  120. 

S.  Plaintiff  in  error  complains  because  the 
court  refused  to  give  the  following  written 
request  in  charge  to  the  Jury:  "If  you  be- 
lieve that  this  was  a  sale,  that  Walters  did 
not  agree  to  rent  the  piano,  then  I  charge 
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the  proTlslons  of  the  act  into  the  Code  of 
1S95.  and  the  adoption  of  that  C!ode  by  the 
general  assembly.  See  Parka  t.  State,  110 
Ga.  7G0,  36  S.  E.  73. 

2.  The  city  court  of  Jefferson  wag  estab- 
lished by  a  public  act  of  the  genial  assem- 
bly. Acts  1897,  p.  485.  The  provisions  of 
that  act,  so  far  as  material,  are  to  be  read 
Into  the  accusation;  and  It  was  therefore  un- 
necessary to  allege  therein  where  the  dty 
court  of  JetFerson  was  located,  or  that  it 
was  a  proper  tribunal  to  try  the  accused  for 
the  offense  of  larceny. 

8.  In  an  indictment  or  accusation  for  es. 
cape,  it  is  nsually  held  to  be  necessary  to 
allege  that  the  place  from  which  the  accused 
is  charged  with  escaping  was  a  lawful  place 
of  confinement  2  Blah.  New  Or.  Proc.  S 
943;  State  t.  HoUon.  22  Kan.  580.  But  the 
only  purpose  that  such  an  allegation  can 
serve  is,  as  is  stated  by  Mr.  Bishop,  that  the 
Indictment  or  accusation  may,  on  its  face, 
show  the  escaping  or  brealclng  away  to  be 
a  crime.  The  accusation  in  the  present  case 
charges  that  the  accused  did  "unlawfully 
escape  from  the  chain  gang  of  Elbert  coun- 
ty." It  would  be  manifestly  impossible  for 
the  accused  to  "unlawfully"  escape  from  a 
place  which  was  not  a  lawful  place  of  cMi- 
flnement.  The  use  of  tie  word  "unlawfully" 
in  the  manner  In  which  it  is  used  here  plain- 
ly pnts  the  accused  on  notice  that  he  Is 
charged  with  a  crime,  and  dispenses  with 
the  necessity  of  alleging  that  the  place  from 
which  he  escaped  was  a  lawful  place  of  con- 
finement 

4.  The  state  offered  in  evidence  wliat  pur- 
ported to  be  a  certified  copy  of  the  sentence 
of  the  city  court  of  Jefferson  under  which 
the  accused  was  originally  confined.  The 
caption  of  this  paper  was  as  follows: 
"Georgia,  Jackson  County.  In  the  City 
€oart  of  Said  County.  State  of  Georgia 
versus  Will  Daniel.  Accusation  for  Lar- 
ceny, and  Plea  of  Guilty."  The  sentence 
was  signed,  "W.  W.  Stark,  Judge  City 
Court  Jefferson."  Indcrsed  upon  the  paper 
was  the  certificate  of  the  clerk  of  the  city 
court  of  Jefferson  that  "the  within  sentence 
is  a  true  extract  from  the  minutes  of  the 
city  court  of  Jefferson,  October  adjourned 
term.  1900,  in  the  above-stated  case."  The 
certificate  is  signed,  "J.  L.  Williamson,  0. 
C.  C.  J."  Objection  was  made  to  the  in- 
troductltn  of  this  paper  <hi  the  ground  that 
it  appeared  to  be  a  sentence  from  the  city 
court  of  Jackson  county,  and  not  from  the 
city  court  of  Jefferson,  and  that  the  certif- 
icate of  one  purporting  to  be  the  dertc  of 
the  city  court  of  Jefferson  did  not  cure  the 
defect;  that  the  paper  was  too  much  of  a 
mixture  to  be  binding  on  a  defendant  in  a 
criminal  proceeding;  and  that  it  ddd  not  ap- 
pear from  the  sentence  to  whom  the  ac- 
cused was  to  be  turned  over,  a  blank  space 
having  been  left  for  that  purpose.  The 
court  below  ruled  these  objections  and  ad- 
mitted the  paper  In  evidence,  upon  which 


enor  is  assigned.  It  is  to  Ik  observed  that 
no  attack  is  made  on  the  validity  of  tbe 
sentence  in  question,  objection  being  made 
to  its  admissibility  in  evidence  merely  on 
the  ground  of  a  variance  between  the  cap- 
tion and  the  body  of  the  sentence.  The  pa- 
per was  signed  by  the  Judge  of  the  city  court 
of  .leffeiwM  in  his  (Aclal  capacity,  and  was 
certified  by  the  clerk  of  that  court  to  be  a 
true  copy  from  the  minutes  of  the  city  court 
of  Jefferson.  The  words,  "In  the  City 
Court  of  Said  County,"  appearing  in  the  cap- 
tion, were  plainly  the  result  of  a  clerical  er- 
ror, either  in  making  out  the  original  sen- 
tence or  in  transcribing  it  from  the  mlnates 
of  the  court  Snch  a  case  comee  clearly 
within  the  principle  laid  down  in  Mayor,  etc.. 
V.  Johnson.  84  Ga.  270,  10  S.  E.  719,  and 
Head  T.  Woods.  92  Ga.  548,  17  S.  E.  928 
(2).  The  admission  in  evidence  of  the  cer- 
tified copy  of  the  sentence  was  therefore  not 
error. 

5.  The  court  over  the  objection  of  the 
accused,  admitted  in  evidence  the  original 
minute  book  of  the  board  of  commissioners 
of  roads  and  revenues  of  Elbert  county, 
showing  that  the  board  had  established  a 
county  chain  gang  for  the  purpose  of  work- 
ing the  public  roads  of  the  county;  the  ob- 
jection being  that  the  original  minutes  were 
not  the  best  evidence  of  what  they  attempt- 
ed to  establish,  and  that  the  minutes  were 
not  of  themselves  sufficient  to  establish  a 
chain  gang.  While  It  was  permissible  to 
show  from  the  records  of  the  county  com- 
missioners that  a  chain  gang  had  l>een  es- 
tablished for  the  county,  the  objection  that 
the  original  minutes  were  not  the  best  evi- 
dence was  well  taken.  The  law  specifically 
defines  the  method  to  be  pursued  in  proving 
the  contents  of  records  of  this  character, 
and  prescribes  that,  as  to  all  records  re- 
quired by  law  to  remain  in  the  <^ce  of  their 
custodian,  certified  copies  shall  be  primary 
evidence.  Civ.  Code,  {§  5211,  5212.  See 
Cramer  v.  Truitt,  113  Ga.  967,  39  S.  E.  459. 
and  cases  cited. 

6.  It  appears  from  the  evidence  that  the 
accused,  after  bis  conviction  of  the  offense 
of  larceny  in  the  city  court  of  Jefferson, 
was  hired  by  the  county  authorities  of  Jack- 
son to  the  board  of  commissioners  of  roads 
and  revenues  of  Elbert  county,  and  that  tbe 
Elbert  connty  authorities  in  turn  hired  him. 
with  other  misdemeanor  convicts,  to  Swift 
Bros.,  a  firm  doing  business  in  Elbert  coun- 
ty. Swift  Bros,  were  private  parties.  They 
made  a  bond,  with  sureties,  "to  hold  the 
county  of  Elbert  blameless  and  free  from 
damage  and  cost  and  expense  for  the  man- 
agement, control,  and  detention"  of  the  con- 
victs hired  to  them.  Tbe  oflicers  of  tbe 
camp,  while  appointed  by  the  county,  were 
paid  by  Swift  Bros.  The  convicts  were 
worked  on  a  farm.  Beyond  the  appoint- 
ment of  guards  and  bosses,  who,  as  before 
stated,  were  paid  by  Swift  Bros.,  the  connty 
authorities  had  no  control   whatever   over 


Digitized  by  VjOOQIC 


iiiw  oi  loiB  suiie  uie  accuiHiu  was  uui,  ni. 
the  time  of  bis  escape,  In  a  lawful  place  of 
conflnement,  and  cannot  be  pnnlshed  for  es- 
-caplng  therefrom,  under  the  provialons  of 
Fen.  Code,  I  814.  The  law  regulating  the 
punishment  of  misdemeanor  couTlcts  (Id. 
i  1039)  expressly  provides  "that  nothing 
herein  contained  shall  anthorlze  tlie  giving 
tlie  control  of  convlctB  to  private  persons, 
or  their  employment  by  the  connty  aathor- 
Itles  In  such  mechanical  pursuits  as  will 
bring  the  products  of  their  labor  Into  com- 
petition with  the  products  of  free  labor." 
It  would  be  absurd  to  hold  that  the  mere  ap- 
pointment by  the  county  of  guards,  without 
more.  Is  such  an  assertion  of  control,  man- 
sgement,  and  authority  by  It  as  to  save 
the  hiring  of  Its  misdemeanor  convicts  to 
private  persons  from  repugnance  to  the  pro- 
viso quoted.  "That  convicts  cannot  be 
worked  In  chain  gangs  contnriled  by  private 
Individuals  Is  the  well-settled  law  of  this 
state."  Bnssell  v.  Tatum,  104  Oa.  832,  80 
S.  E.  812,  and  cases  cited. 

It  follows  from  what  has  been  said  that  the 
xM>nvlctlon  of  the  accused  for  the  offense  of 
escape  was  unwarranted  by  the  law  and  the 
evidence,  and  should  have  been  set  aside 
on  motion  for  a  new  trial. 

Judgment  reversed.  All  tlie  justices  con* 
cnrrlng. 


JONES  V.  STATE. 
<  Supreme  Coort  of  Cteorgia.     Feb.  4,   1902.) 

BSCAPB  FROM  CHAIN  OANO. 

This  case  is  controlled  by  the  decision  this 
day  rendpred  in  the  case  of  Daniel  v.  State, 
40  S.  B.  805,  114  6a.  — ^ 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Elberton;  P.  P. 
Proffltt,  Judge. 

John  Jones  was  convicted  of  an  escape, 
and  brings  error.    Beversed. 

Z.  B.  Bogers,  for  plaintiff  In  error.  T.  J. 
Brown,  for  the  State. 

PER  CURIAM.    Judgment  reversed. 


JOHNSON  et  al.  v.  STATE. 
(Supreme  Court  of  Georgia.     Feb.   3,   1902.) 

TIDB    WATER— BOUNDARIES— ABUTTING    OWN- 

BR— RE»IOVINO   OYSTBRS   FROM 

PRIVATB  BSD. 

1.  In  the  absence  of  Bpecial  title  by  grant, 
lease,  prescription,  or  otherwise,  the  boundary 
of  a  landowner  abutting  on  the  ocean,  or  on 
any  estoary,  bay,  inlet,  or  arm  thereof  where 
the  tide  reguiarlv  ebbs  and  flows,  extends  only 
to  ordinary  high-water  marie.  Sections  3058 
and  30G0  of  the  CiTil  Code  are  not  appiicabie 
to  such  waters. 

2.  An  indictment,  under  section  688  of  the 
Penal  Code,  for  removing  oysters  from  a  pri- 
vate oyster  bed,  is  not  supported  by  proof 
-showing  that  the  accused  persons  toolc  oysters 
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Is  concerned,  has  been  almost  unlyersally 
followed  In  the  United  States.  See  4  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  818,  820,  822. 
and  cases  cited;  Tyler,  Boundaries,  31  et 
seq.  There  seems  to  be  no  Georgia  case  In 
which  the  ptreclse  question  here  made  has 
been  adjudicated,  but  It  Is  claimed  by  coun- 
sel for  the  state  tbat  the  common-law  rule 
has  been  modified  by  our  statutory  law  as 
embodied  In  sections  8060  and  3060  of  the 
Civil  Code,  the  former  of  which  defines  a 
navigable  stream  to  be  one  capable  of  bear- 
ing upon  its  bosom,  either  for  the  whole  or 
a  part  of  the  year,  boats  loaded  with  freight 
In  regular  course  ot  trade,  and  the  latter 
declaring  that  the  rights  of  the  owner  of 
lands  adjacent  to  navigable  streams  extend 
to  low-water  mark  In  the  bed  of  the  stream. 
It  Is  conceded  that  unless  these  Code  sec- 
tions are  applicable  to  such  a  body  of  water 
as  King's  Bay  Is  In  the  present  case  ad- 
mitted to  be,  the  common-law  role  before 
set  out  prevails  at  present  in  Cteorgla.  It 
is  claimed  by  counsel  for  the  state  that  un- 
der section  3058  of  the  Civil  Code  the  sole 
test  to  be  applied  In  determining  whether 
or  not  a  stream  Is  navigable  Is  Its  capacity 
to  bear  ui>on  Its  bosom  boats  loaded  with 
freight,  and  that  the  question  whether  or 
not  the  tide  ebbs  and  flows  In  any  part  ot 
the  stream  should  not  be  c(Hisldered.  Bat 
granting  that  such  Is  the  case,  It  Is  then 
pertinent  to  inquire  If  a  bay,  estuary,  or 
arm  of  the  sea  can,  under  this  law,  prop- 
erly be  termed  a  "stream."  It  must  bt 
borne  In  mind  that  the  statute  In  question, 
as  construed  by  state's  counsel,  would  be  in 
derogation  of  the  common  law,  and  there- 
fore demands  a  strict  construction.  A 
stream  Is  defined  by  Bouvier  as  a  current 
of  water;  a  body  of  water  having  a  con- 
tinuous flow  in  one  direction.  2  Bouv.  Law 
Diet.  1049.  "A  current  ot  water;  a  bodj 
of  flowing  wat»."  Black,  Law  Diet  1127. 
Certainly,  in  Its  ordinary  signification,  the 
word  "stream"  would  seem  to  Imply  a  body 
of  running  water,— a  continuous  current  If 
such  be  the  case,  it  will  hardly  be  con- 
tended that  an  estuary  or  inlet  of  the  ocean 
Is  sach  a  stream  as  is  contemplated  by  the 
Code  section  under  consideration.  Every 
Georgia  case  to  which  our  attention  has  been 
called  In  which  this  section  of  the  Code  has 
been  construed  has  had  to  do  either  with  a 
current  or  stream  of  water  as  contemplated 
by  the  fcnregoing  definitions,  or  else,  as  in 
the  case  of  Boardman  v.  Scott  102  Ga.  404, 
30  8.  B.  982,  51  L.  R.  A,  178,  with  an  in- 
land freshwater  lake  or  pond.  It  is  true 
that  in  the  case  of  Railway  t.  Johnson,  73 
Ga.  306,  the  body  of  water  which  was  de- 
clared to  be  a  navigable  stream  was  one  in 
which  the  tide  rose  and  fell  8^  feet  but  it 
Is  also  to  be  noted  that  it  was  a  "water- 
course running  into  Oie  Savannah  tlver," 
which  brings  it  well  within  the  definitions 
referred  to;  and  it  is  further  to  be  noted 
that  that  decision  had  only  to  do  with  the 


question  of  whether  or  not  an  obstmctlon 
across  the  stream  might  be  abated  as  a  nui- 
sance, and  did  not  consider  in  any  of  its 
phases  the  law  with  reference  to  bounda- 
ries. From  all  the  light  bef<K«  ua,  we  tbink 
It  most  reasonable  to  suppose  that  the  inten- 
tion of  the  lawmaking  power,  as  expressed 
in  sections  3059  and  8060  of  the  CivU  Code, 
was  not  to  change  the  common  law  with 
reference  to  the  boundaries  of  landownns 
abutting  on  the  sea  or  any  of  its  inlets,  but 
rather,  to  Insure  to  riparian  proprietcvs  the 
right  to  the  river  bottoms  upon  their  lands 
tot  agricultural  purposes. 

Nothing  here  laid  dovra  can  properly  be 
construed  to  affect  any  vested  rights  of  own- 
en  of  private  oyster  beds  In  this  state.  It 
la  not  intended  to  announce  any  new  rule  of 
law,  but  simply  to  declare  wbat  has  always 
been  the  law  of  this  state.  This  decision 
cannot  have  the  effect  of  altering  in  the 
slightest  degree  the  existing  title  to  any  pri- 
vate oyster  bed  In  Georgia. 

Our  conclusion  is  that  under  the  ad- 
mitted facts  ot  this  case,  the  oyster  beds 
for  disturbing  which  the  accused  persona 
were  Indicted  were  public  property,  and  con- 
sequently there  was  shown  no  violation  of 
section  588  of  the  Penal  Code;  that  the 
court  below  erred  in  charging  the  Jury  that 
the  deeds  in  evidence  c<Biveyed  title  to  the 
soil  to  low-water  mark  in  King's  Bay;  and 
that  the  verdict  of  guilty  returned  by  the 
Jury  was  illegal  and  should  have  been  set 
aside. 

Judgment  reversed.  All  the  Justices  con- 
CTirring. 


ORUMPLER  V.  BARFIKLD  &  WILSON  CO. 
(Supreme  Court  of  Georgia.     Feb.  4.   1902.) 

WILI.-CONSTRUCTION— ELBCnON  BT  DEVISEB 
—PRSSUMPTION— EXECUTION. 

A  will  contained  the  following  item:  "To 
my  beloved  daughter,  Eliza  M.  D.  Cmmpler, 
I  {rive  and  bequeath  the  use,  benefit  and  profit 
of  fifty  acres  of  my  land  [describing  i^.  This 
I  give  and  bequeath  to  my  daughter,  Eliza  M. 
D.  Crumpler,  so  long  as  sne  shall  desire  to  re- 
main satisfied  upon  it;  and  she  shall  not  have 
the  right  to  sell  or  transfer  the  same  to  any 
other  persoii,  but  when  she  becomes  dissatis- 
fied with  same,  then  It  shall  revert  back  to  the 
balance  of  the  possession  from  which  it  was 
taken."  The  devisee  went  into  possession  of 
the  property  after  the  probate  of  the  will,  and 
remained  in  possession  for  more  than  13  years 
.without  expressing  any  dissatisfaction.  Held: 
(1)  That,  even  if  the  restraints  sought  to  be 
placed  in  the  latter  portion  of  the  item  ot  the 
will  upon  the  devisee  as  the  owner  ot  the  fee- 
simple  estate  which'  is  created  by  the  first  sen- 
tence are  not  all  void,  it  was  incumbent  npon 
the  devisee  to  elect  within  a  reasonable  time 
after  she  entered  into  possession,  whether  she 
desired  to  remain  satisfied  on  the  land,  and 
thus  become  the  absolnte  owner  thereof.  iS) 
That  after  the  lapse  ot  the  time  above  men- 
tioned, she  will  be  conclusively  presumed  to 
have  elected  to  remain  satisfied  npon  the  prop- 
erty, aud  therefore  become  the  fee-simple  own- 
er, under  the  terms  of  the  will.  (3)  That  in 
any  event  the  item  of  the  will  cannot  be  so 
construed  as  to  anthoriae  the  deviaesb   after 
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claim  all  Interest  In  the  property,  lor  tne  pur- 
pose of  defeatiug  the  levy  o{  an  execution 
founded  npon  a  judgment  against  ber. 

Levis,  X,   dissenting. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Dooly  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  the  Barfield  &  WUaon  Com- 
pany against  DoUy  Cmmpler.  Judgment 
for  plaintiff.  On  leTy  ot  execntlon,  M.  O. 
Cnirapler,  executor  of  Matilda  Grumpier, 
Interposed  a  claim.  Judgment  against 
claimant,  and  he  brings  error.    Affirmed. 

J.  T.  Jeter,  J.  F.  Powell  &  Son,  and  J. 
H.  Martin,  for  plaintiff  in  error.  Thomson 
&  Whipple,  for  defendant  In  error. 

COBB.  3.  The  Barfleld  &  Wilson  Com- 
pany obtained  a  Judgment  against  Miss 
DoUy  Grumpier,  and  on  February  6,  1900, 
caused  the  execution  issued  thereon  to  be 
levied  upon  a  tract  of  land  then  in  ber  pos- 
Efssion.  To  this  levy  M.  G.  Grumpier,  as 
executor  of  the  will  of  Matilda  Grumpier, 
deceased,  interposed  a  claim.  The  claim 
case  was  tried  by  the  Judge  without  the  in- 
tervention of  a  Jury,  upon  an  agreed  state- 
ment of  facts,  from  which  the  following  ap- 
peared: Matilda  Grumpier  died  testate,  and 
ber  will  was  proved  In  solemn  form  and  ad- 
mitted to  record  on  the  5th  day  of  July, 
1886.  The  tbhrd  item  of  the  will  was  In  the 
following  language:  "To  my  beloved  daugh- 
ter, Eliza  M.  D.  Grumpier,  I  give  and  be- 
queath the  use,  benefit,  and  profit  of  fifty 
acres  of  my  land,  including  my  houses  as 
they  now  stand,  is  In  the  southwest  comer 
of  my  land  in  said  county  and  2d  district, 
bnown  as  lot  No.  one  hundred  and  sixteen 
(110).  This  I  give  and  bequeath  to  my 
daughter,  Eliza  M.  D.  Grumpier,  so  long  as 
she  shall  desire  to  remain  satisfied  upon  it; 
and  she  shall  not  have  the  right  to  sell  or 
transfer  the  same  to  any  other  person,  but, 
when  she  becomes  dissatisfied  with  same, 
then  it  shall  revert  back  to  the  balance  of 
tbe  possession  from  which  it  was  taken." 
The  person  referred  to  in  tbe  item  of  the 
will  Just  quoted  as  the  daughter  of  the  tes- 
tatrix is  the  defendant  in  execution,  and 
the  land  levied  on  is  the  land  described  in 
that  item  of  the  will.  The  defendant  In  ex- 
ecution has  no  other  interest  whatever  In 
that  land  than  such  as  she  may  have  ac- 
quired under  this  item  of  the  will.  At  the 
date  of  the  levy  she  was  living  upon  the 
land  and  claiming  the  same  as  her  own 
under  tbe  Item  of  the  will,  and  had  been 
in  possession  of  tbe  land,  claiming  title 
thereto,  since  the  probate  of  the  will.  Sub- 
sequently to  the  levy,  but  not  more  than 
two  months  thereafter,  she  disclaimed  all 
right,  title,  or  interest  in  the  land,  and 
turned  the  same  over,  so  far  as  she  had 
the  right  to  do  so,  to  the  executor  of  the 


erty  subject  to  the  execution,  and  to  this 
Judgment  the  claimant  excepted. 

Under  the  law  of  thia  state  the  word 
"heirs,"  or  its  equivalent,  is  not  necessary  to 
create  an  absolute  estate;  and  every  con- 
veyance is  construed  to  convey  the  fee,  un- 
less a  lesser  estate  is  mentiofted  and  limited 
in  the  conveyanca  Glv.  Code,  (  3063.  Un- 
der this  rule.  If  the  first  sentence  at  the  item 
of  the  will  above  quoted  stood  alone,  there 
would  be  no  question  as  to  tbe  character 
of  the  estate  the  devisee  took  thereunder. 
It  would  be  a  fee  simple.  Hie  question  is, 
how  far,  if  at  all,  is  this  fee-simple  estate 
affected  or  limited  by  the  words  contained 
In  the  second  sentence?  "The  power  of 
alienation  is  necessarily  incident  to  every  es- 
tate In  fee,  and  a  condition  in  a  devise  of 
lands  In  fee  simple  altogether  preventing 
alienation  is  repugnant  to  the  estate  and 
void.  No  one  can  create  what  is  in  the  in- 
tendment of  the  law  an  estate  in  fee  simple, 
and  at  the  same  time  deprive  the  owner  of 
those  rights  and  privileges  which  the  law- 
annexes  to  it"  Prltch.  Wills,  (  161.  See, 
also,  Page,  Wills,  (  684;  Schouler,  Wills  (3d 
Ed.)  {  602;  29  Am.  &  Eng.  Bnc.  Law  (1st 
Ed.)  p.  484;  Freeman  v.  Phillips,  113  Oa. 
689,  38  S.  E.  »4S.  BIr.  Pritchard,  in  his 
very  excellent  work  on  Wills,  from  wttlch 
we  have  already  quoted,  also  says:  "Terms 
of  exclusion  of  the  donee's  creditors,  not 
amounting  to  a  limitation  of  the  estate,  can 
no  more  repel  tbe  creditors  than  a  restraint 
upon  alienation  can  tie  the  hands  of  the  do- 
nee himself.  Liability  for  debts  ought  to  be 
and  Is  Just  as  much  an  incident  of  property 
as  the  Jus  disponendi  is;  for,  indeed.  It  is 
one  mode  of  exercising  that  power.  By  the 
use  of  no  terms  or  art  can  the  legal  title  to 
property  be  given  to  a  man,  so  that  he  may 
continue  to  own  and  enjoy  it  and  at  the 
same  time  defy  his  creditors  and  deny  them 
satisfaction  thereout"  Section  166.  The  sec- 
ond sentence  in  the  item  of  the  will  under 
consideration  contains  an  absolute  restraint 
upon  alienation,  and,  such  restraint  being  in 
violation  of  law,  so  much  of  the  item  as 
attempts  to  impose  it  upon  the  devisee  must 
be  held  to  be  void.  The  cootr<dling  ques- 
tion, however,  to  be  determined  in  the  pres- 
ent case,  is,  how  far  the  fee-simple  estate 
which  is  vested  in  the  devisee  under  the  first 
sentence  in  the  item  is  affected  by  the  words 
in  the  second  seutence,  which  seem  to  make 
the  estate  that  the  devisee  has  In  the  prop- 
erty conditional  upon  her  desiring  to  remain 
satisfied.  It  is  evident  from  the  language 
of  the  item  that  the  testatrix  did  not  desire 
ber  daughter  to  retain  the  property,  if  after 
entering  into  possession  she  should  become 
dissatisfied.  The  use  of  the  words  "remain 
satisfied  upon  it"  shows  that  it  was  tbe  In- 
tention of  the  testatrix  that  the  title  to  the 
property  should  vest  in  the  daughter,  and 
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that  she  should  enter  Into  posseselon,  and  if, 
after  remaining  in  possession,  she  should  be- 
come dlBsatlsfled,  the  property  should,  upon 
the  expression  of  this  dissatisfactloD,  revert 
to  the  estate  of  the  testatrix.  The  language 
of  the  will  indicates  that  there  was  in  the 
mbid  of  the  testatrix  an  hitentlon  that  per- 
manent ownership  of  the  land  by  the  dev- 
isee should  be  dependent  upon  her  being  sat- 
isfied to  remain  thereon,  but  the  will  does 
not  provide  within  what  time  the  dissatis- 
faction shall  be  expressed.  The  will,  in  ef- 
fect, gives  to  the  devisee  the  right  of  elec- 
tion to  either  take  the  fee  as  conveyed  un- 
der the  first  sentence  of  the  item  quoted,  or 
to  express  iter  dissatisfaction  with  the  de- 
vise, and  thus  cause  the  property  to  revert 
to  the  estate.  It  could  not  have  been  the 
Intention  of  the  testatrix  that  the  devisee 
should  remain  upon  the  land  Indefinitely, 
without  determining  the  question  as  to 
whether  she  was  satisfied  to  remain  thereon. 
It  was  evidently  intended  that  the  devisee 
should  decide  this  question  within  a  reason- 
able time,  and  not  leave  the  matter  in  doubt 
as  to  who  was  the  owner  of  the  property; 
whether  she  owned  It  In  fee  simple,  as  she 
had  a  right  to  claim.  In  the  event  she  desired 
to  remain  satisfied  upon  the  land;  or  wheth- 
er the  estate  of  the  testatrix  was  the  owner, 
.because  the  devisee  was  not  satisfied  to  re- 
main upon  it  Even  if  the  words  contained 
in  the  second  sentence  of  the  item  of  the 
will  under  consideration  have  any  effect  at 
all  upon  the  character  of  the  estate  the  devi- 
see took  In  the  land,  the?,  cannot  be  {ffop- 
erly  construed  to  have  any  other  effect  than 
to  Impose  upon  the  devisee  the  duty  of  mak- 
ing her  election  within  a  reasonable  time  as 
to  whether  she  would  take  the  land  in  fee 
simple.  The  fact  that  she  had  remained  In 
possession  a  reasonable  time  after  entering 
thereon  imder  the  provisions  of  the  will,  and 
had  not  within  such  time  expressed  in  any 
way  her  dissatisfaction  to  remain  thereon, 
would  conclusively  show  an  election  on  her 
part  to  remain  satisfied  on  the  land,  thus 
causing  the  fee  simple  estate  to  vest  In  her, 
if  the  language  of  the  item  be  construed  as 
raising  a  condition  iHrecedent,  and  preventing 
the  fee  sinq)Ie  title  which  bad  already  vest- 
ed from  becoming  devested  by  a  subsequent 
dissatisfaction,  if  the  language  of  the  item 
be  construed  to  raise  a  condition  subsequent 
only.  If  the  language  of  the  item  raises  a 
condition  at  all,  it  would  seem  to  be  one 
subsequent,  and  not  precedent  See,  in  this 
connection,  Taylor  v.  Mason,  9  Wheat  326, 
850,  K)l,  6  L.  Ed.  101.  It  certainly  could 
not  have  been  the  intention  of  the  testatrix 
that  her  daughter  should  go  Into  possession 
of  this  land,  remain  thereon,  contract  debts, 
and,  when  her  creditors  sought  to  subject 
the  same  to  the  payment  of  her  debts,  she 
should  be  permitted  to  say  that  she  desired 
no  longer  to  remain  upon  the  land,  express 
her  dissatisfaction  with  the  devise,  turn  the 
property  ova  to  the  executor  of  the  will, 


and  thus  defeat  her  creditors  in  their  eftart 
to  collect  their  debts.  We  say  it  could  not 
have  been  the  intention  of  the  testatrix  that 
this  state  of  facts  should  arise,  for  the  sim- 
ple reason  that  if  such  had  been  her  Inten- 
tion, and  she  had  expressed  the  same  in 
unequivocal  words,  the  condition  thus  an- 
nexed to  the  estate  given  to  her  daughter 
would  be  absolutely  void.  The  words  of  the 
will  do  not  demand  a  cmistmction  wbldi 
would  show  such  an  intention,  and  an  in- 
tention to  annex  to  a  devise  an  unlawful 
condition  will  not  be  Inferred  unless  the  lan- 
guage used  imperatively  demands  it  As 
the  record  discloeeB  that  Miss  Grumpier  went 
into  possession  of  the  iH-operty  under  the 
will,  claiming  no  oth«r  interest  than  such  as 
passed  to  her  under  the  item  above  quoted, 
and  remained  In  possession  for  nearly  14 
years,  the  presumption  is  that  she  had  a  "de- 
sire to  remain  satisfied  upon  It"  and  that 
she  bad  therefore  elected  to  take  the  pmp- 
erty  in  fee  simple,  as  her  mother  intended 
she  should  do,  in  the  event  she  desired  to 
remain  satisfied  upon  it;  and  the  fact  that 
the  property  was  about  to  be  seized  for  the 
payment  of  her  debts  would  not  justify  her 
in  becoming  "dissatisfied  with  same,"  for 
two  reasons:  First,  because  the  time  for 
bet  to  become  dissatisfied  had  certainly  ex- 
pired after  the  lapse  of  more  than  13  years: 
and.  In  the  second  place.  It  was  not  the  In- 
tention of  her  mother  that  the  mere  fact  that 
the  property  given  to  her  daughter  was  to 
be  used  to  pay  her  debts  should  be  the  occa- 
sion of  dissatisfaction,  and,  even  if  this  was 
the  Intention  of  her  mother,  such  an  inten- 
tion could  not  be  effectuated. 

The  evidence  authorized  the  finding  of  the 
court  that  the  prop^ty  was  subject  to  the 
execution,  and  there  was  no  error  committed 
which  would  require  a  reversal  of  the  Judg- 
ment. Judgment  affirmed.  All  the  justices 
concurring,  except  LEWIS,  J.,  dissenting. 

LEWIS,  J.  I  am  unable  to  concur  in  the 
Judgment  rendered,  because,  in  my  opinion. 
the  devise  to  Eliza  M.  D.  Grumpier  in  the 
will  of  her  mother  did  not  convey  any  estate 
which  could  possibly  be  made  the  subject  of 
levy  and  sale.  The  qualifying  words,  "so 
long  as  she  shall  desire  to  remain  satisfied 
upon  it"  are  words  of  limitation,  defining 
the  duration  of  the  estate,  and  are  clearly  to 
be  distinguished  from  words  creating  a  con- 
dition, whidi,  if  void,  would  render  the  es- 
tate absolute.  2  Bl.  Comm.  155,  15&  We 
are  led,  then,  to  a  choice  between  two  con- 
clusions, either  one  of  which  is  fatal  to  the 
contentions  of  the  defendants  in  error: 
Eliza  M.  D.  Grumpier  took  an  estate  under 
the  will,  subject  to  be  terminated  at  her  own 
pleasure,  or  else,  owing  to  the  vagueness  of 
the  language  employed  in  the  will,  she  took 
no  estate  at  all.  The  length  of  time  during 
which  she  had  "remained  satisfied"  upon  the 
land  can  have  no  effect  upon  the  nature  of 
the  estate  which  she  took.    No  sutnte  of 
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determination  of  tbe  case.  The  wlU  under 
yrhich  their  debtw  took  the  land  In  dispute 
was  duly  probated,  and  her  estate  In  the 
property  was  a  matter  of  public  record.  If 
the  defendants  In  error  loaned  money  upon 
Insufficient  security,  they  did  so  with  their 
eyes  oi>en,  and  they  cannot  InToke  the  aid 
of  the  courts  to  protect  them  aj^alnst  their 
own  palpable  want  of  foresight  As  a  mat- 
ter of  construction,  I  confess  my  inability  to 
follow  the  reasoning  of  the  majority  opinion, 
by  which  it  la  sought  to  show  that  the  tes- 
tatrix Intended  to  allow  her  daughter  a  rea- 
sonable time  within  which  to  make  her  elec- 
tion whether  or  not  she  would  talie  an  estate 
In  fee  simple.  In  my  opinion,  everything 
in  the  portion  of  the  will  under  considera- 
tion tends  strongly  to  negative  the  Idea  that 
the  testatrix  desired  her  daughter,  in  any 
event,  to  take  the  fee.  Indeed,  I  am  indln- 
ed  to  the  view  that  she  went  so  far,  in  her 
efforts  to  prevent  the  devisee  from  taking 
a  fee-simple  estate,  as  to  keep  her  from  tak- 
ing any  estate  at  all.  The  provision  that, 
"when  she  becomes  dissatisfled  with  same, 
then  it  shall  revert,"  etc.,  seems  to  me  to  be 
wh(dly  Inconsistent  with  the  Idea  that  she 
intended  under  any  circumstances  to  devise 
tbe  fee.  That  the  testatrix  ought  to  have 
expressed  the  Intention  Indicated  In  the  opin- 
ion of  the  majority  of  the  court  may  or  may 
not  be  true,  according  to  the  Individual  view 
we  may  take  of  the  matter.  That  she  did 
do  so,  I  can  find  no  warrant  for  holding. 


BENTON  et  al.  v.  SINGIiETON. 
SINGLETON  v.  BENTON  et  al. 

(Supreme   C!ourt  of   Georgia.     Feb.   4,   1902.) 

AHBITHATION  —  ILLEGAL  CLAIM— AWARD  — 

COMITY— ASSUMPSIT— LIABILITY 

OF  AGENT— RBVIBW. 

1.  A  claim  arising  out  of  an  illegal  transac- 
tion is  not  a  legitimate  subject-matter  for  sub- 
mission to  arbitrators,  and  an  award  founded 
thereon  is  a  mere  nullity. 

2.  The  doctriue  of  comity  of  states  cannot 
be  invoked  iu  aid  of  such  an  award. 

8.  The  only  legal  remedy  open  to  one  who 
seeks  to  compel  an  agent  to  account  for  funds 
furnished  him  for  an  illegal  purpose  is  an  ac- 
tion in  assumpsit  to  recover  so  much  of  the 
money  as  was  not  actually  used  by  him  in  car- 
rying such  purpose  into  effect. 

4.  In  uo  case  will  the  supreme  court  under- 
take to  pass  upon  qnesUons  presented  by  a  bill 
of  exceptions,  when  an  adjudication  of  them, 
even  though  favorable  to  the  plaintiff  in  error, 
could  not  possibly  result  in  any  practical  l>ene- 
fit  to  him. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Jasper  county; 
Jno.  C.  Hart,  Judge. 

Action  by  T.  W.  Singleton  against  L.  O. 
Benton  &  Bro.  From  the  judgment  both  par- 
ties bring  error.  Judgment  in  the  one  case 
reversed.  Writ  of  error  in  the  other  dis- 
missed. 


LUMPKIN,  P.  J.  An  action  was  brought 
by  T.  W.  Singleton  against  the  firm  of  L.  G. 
Benton  &  Bro.,  the  purpose  of  which  was  to 
enforce  a  common-law  award,  which,  the 
plaintlfr  alleged,  was  the  outcome  of  a  vol- 
untary submission  to  arbitration  of  "certain 
differences  growing  out  of  a  transaction  had 
between"  himself  and  that  firm  with  regard 
to  the  purchase,  for  his  benefit,  of  "certain 
cotton  In  the  city  of  New  Ycrk."  Attached  as 
an  exhibit  to  his  petition  was  what  purport- 
ed to  be  a  copy  of  a  submission  in  writing 
covering  the  matters  in  controversy,  and 
signed  by  himself  and  Benton  &  Bro.  It  dis- 
closed the  following  state  of  facts:  In  Feb- 
ruary, 1899,  Singleton  placed  In  the  hands 
of  Benton  &  Bro.  $266,  with  Instructions  to 
buy  for  his  "account,  through  Latham,  Alex- 
ander &  (>>.,  100  bales  of  October  cotton,  as 
per  contract  of  the  New  York  Cotton  Ex- 
change." A  purchase  of  100  bales  "at  6.11" 
was  accordingly  made.  "To  protect  this  con- 
tract, the  $205  deposited  with  Benton  &  Bro. 
was  to  be  used."  Certain  correspondence 
passed  between  Singleton  and  his  brokers 
with  regard  to  his  placing  in  their  hands  an 
additional  "margin"  to  meet  a  contemplated 
decline  in  tbe  market  price  of  cotton  for 
October  delivery,  and  he  eventually  sent 
them  "thlrty-flve  dollars,  to  be  used  as  mar- 
gins." This  correspondence  showed  on  its 
face  that,  acting  through  them,  he  was  sim- 
ply undertaking  to  speculate  in  "cotton  fu- 
tures." He  gave  them  certain  instructions 
with  regard  to  Conducting  the  speculation  in 
his  behalf,  and  the  point  in  controversy  was 
whether  or  not,  in  view  of  these  Instructions, 
they  were  authorized  to  have  his  "contract 
closed  out  at  5.54  on  stop  order,"  as  they  re- 
ported to  him  had  been  done.  They  agreed 
with  Singleton  to  submit  this  controversy  to 
Latham,  Alexander  &  0>.,  of  New  York  City, 
and  to  abide  by  such  decision  as  that  firm 
might  render  in  the  premises.  There  was 
also  attached  as  an  exhibit  to  tbe  plalntlfTs 
petition  a  copy  of  the  award  which  he  al- 
leged had  been  rendered  In  bis  favor  by 
Latham,  Alexander  &  Co.  Tbe  conclusion 
therein  announced  was  "that  Benton  &  Bro. 
had  no  right  to  sell  out  Singleton's  cotton, 
because  the  price  bever  declined  to  tbe  stop- 
order  limit,  5.54,"  and  consequently  they 
were  liable  to  account  to  him  not  only  for 
tbe  $300  deposited  with  them  as  "margins," 
but  also  for  the  sum  of  $280,  the  amount  of 
profits  which  he  would  have  realized  had  not 
his  brokers  violated  his  instructions  to  them. 
Inasmuch  as  "tbe  average  price  of  October 
contracts  on  September  26th  (notice  day)  was 
6.69,"  and  Singleton  "would  probably  have 
sold  [bis  cotton]  out,  rather  than  take  it  and 
pay  for  it"  A  demurrer  was  filed  by  Ben- 
ton &  Bro.,  in  which  the  point  was  made 
that  "it  appears  from  said  petition  and  tbe 
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ezbibita  made  a  part  tbereof  that  tbe  matters 
submitted  to  arbitration"  grew  out  of  c«taln 
Illegal  transactloiis  connected  with  tbe  pur- 
cbase  and  sale  "of  what  la  commonly  called 
'cotton  futures' ";  and,  this  being  so,  tbe  al- 
leged rights  and  equities  of  the  parties  with 
respect  thereto  could  "not  be  legally  made 
the  subject  of  a  sabmissioiii,  tbe  award  Itself 
Is  void,  and  plaintiff  cannot  maintain  bis  ac- 
tion thereon."  Tbe  defendants  also  flied  an 
answer.  In  which  the  illegality  of  the  trans- 
actions referred  to  was  alleged,  and  In  which 
the  defense  was  set  up  that  for  the  reasons 
Just  stated  the  award  sued  upon  was  a  null- 
ity. To  this  answer  the  plaintiff  demurred 
on  tbe  ground  that  tbe  plea  therein  made 
came  too  late,  the  same  not  having  "been 
submitted  to  the  arbitrators  before  the  award 
was  made  and  published,"  and  consequently 
the  defendants  were  "estopped  by  the  award 
from  setting  up  this  defense."  After  argu- 
ment had  upon  the  questions  thus  present- 
ed for  determination,  the  trial  Judge  ruled  as 
follows:  "Tbe  demurrer  of  tbe  defendants 
to  the  petition  of  the  plaintiff,  as  far  as  the 
cause  relates  to  tbe  collection  by  suit  on 
award  of  profits  on  the  cotton  contract,  Is 
sustained,  and  overruled  as  to  the  collection 
of  the  margins  awarded,  viz.,  three  hundred 
dollars.  The  demurrer  of  plaintiff  to  de- 
fendants' pten,  setting  up  the  illegality  of 
the  contract,  and  of  the  submission  to  arbi- 
tration, and  of  the  award  Itself,  so  far  aa 
same  relates  to  the  collection  of  profits  on 
the  contract,  Is  overruled,  and  sustained  as 
to  the  margins  awarded,  viz.,  three  hundred 
dollars."  The  court  thereupon  directed  a 
verdict  In  favor  of  the  plaintiff  for  tbe  prin- 
cipal sum  of  $300,  besides  Interest  The  case 
Is  here  for  review  upon  two  bills  of  excep- 
tions,—one  sued  out  by  Benton  &  Bro.,  in 
whicb  complaint  Is  made  that  their  demur- 
rer was  not  sustained  in  toto;  and  the  other 
by  Singleton,  wherein  error  Is  assigned  upon 
the  refusal  of  tbe  conrt  "to  strike  all  of  the 
plea  of  defendants,"  and  upon  the  direction 
of  a  verdict  for  only  $300  principal,  instead 
of  $580,  the  full  amount  of  principal,  for 
which  salt  was  brought. 

1.  Upon  the  bearing  before  this  conrt, 
counsel  for  Singletcm  insisted  that  Benton 
&  Bro.  were  concluded  by  the  award  made 
against  them,  inasmuch  as  it  bad  all  tbe 
binding  force  and  effect  of  a  judgment  ren- 
dered by  a  court  of  competent  Jurisdiction. 
In  this  connection  the  case  of  Owens  r. 
Machinery  Ck>..  96  Oa.  408,  23  S.  E.  416,  31 
Lv  R.  A.  767,  was  cited  and  relied  on  in 
support  of  tbe  proposition  that  a  Judgment 
rendered  in  a  suit  upon  a  promissory  note 
M-as  conclusive  uiton  parties  and  privies, 
even  though  such  note  may  have  been 
"founded  upon  a  gaming  consideration." 
We  recognise  as  sound  tbe  doctrine  upon 
whicb  the  decision  In  that  case  was  based. 
As  was  pointed  out  by  Mr.  Jnstice  Atkinson, 
who  delivered  the  opinion  of  the  conrt:  "In 
this  state  we  have  no  statute  which  renders 


void  Judgments  founded  on  d^ts  based 
upon  a  gaming  consideration,  and,  if  that 
defense  be  relied  ap<m  to  defeat  an  action, 
it  must  be  pleaded  as  any  other  at  common 
law;  and,  if  the  defendant  suffer  Judgment 
to  go  against  him,  the  debt  of  the  plaintiff 
stands  purged  of  its  Impurity,  and  tbe  de- 
fendant Is  thereafter  concluded."  A»  onr 
courts  are  charged  with  tbe  duty  of  deter- 
mining whether  contracts  which  tbey  are 
called  upon  to  enforce  do  or  do  not  contra- 
vene the  declared  public  policy  of  this  state. 
It  could  not,  in  a  given  case,  however  erro- 
neous might  have  been  a  decision  in  this 
regard  therein  rendered,  be  s^ously  urged 
that  the  court  was  without  Jurisdiction  in 
tbe  premises.  Bnt  it  by  no  means  follows 
that  any  conclusion  which  a  board  of  arbi- 
trators may  reach  with  respect  to  such  mat- 
ters is  likewise  final  and  conclusive.  On 
tbe  contrary,  while  the  law  favors  tbe  sub- 
mission to  arbitration  of  disputes  arising 
between  individuals  over  private  matters  as 
to  which  they  alone  are  concerned,  the  sub- 
mission to  arbitrators  of  questions  In  which 
the  public  at  large  is  interested  is  not  only 
discountenanced,  but  positively  forbidden. 
Thus  "parties  cannot  submit  to  arbitration 
tbe  question  of  the  liability  of  a  person  to  a 
criminal  prosecution,  or  matters  of  an  illegal 
nature,  or  a  claim  which  is  absolutely  for- 
bidden by  statute"  6  Lawson,  Bights, 
Rem.  &  Prac.  (  3306.  To  the  same  effect, 
see  Morse,  Arb.  53,  and  2  Am.  &  Eng.  Knc. 
Law  (2d  Ed.)  667,  55a  "When  the  subject- 
matter  is  clearly  illegal,  no  binding  award 
can  be  made."  Russ.  Arb.  (Law  Lib.)  6. 
Tbat  is  to  say,  "where  tbe  matters  submit- 
ted are  clearly  Qlegal  In  their  character,  or 
such  as  cannot  properly  be  the  subject  of  a 
submission,  the  award  Itself  is  void,  and  no 
proceedings  can  be  taken  on  It."  2  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  558,  note  1,  citing 
Steers  v.  I^ashley,  6  Term  R.  61,  and  Thorp 
V.  Oole,  4  Dowl.  467,  2  Cromp.  M.  ft  R.  367. 
1  Mees.  &  W.  531.  Both  of  these  cases  sus- 
tain the  proposition  In  support  of  which 
they  are  cited.  In  the  former  of  them  tbe 
following  facts  appeared:  "A.,  being  em- 
ployed as  a  broker  for  B.  in  stock-Jobbing 
transactions,  paid  the  differences  for  him. 
A  dispute  arising  between  them  respecting 
the  amount  of  A.'s  demand,  tbe  matter  was 
referred  to  C,  who  awarded  £360  to  be  due. 
on  which  A.  drew  on  B.  for  £100,  part  of 
the  above,  and  Indorsed  the  bill  to  G.  after 
B.  had  accepted  it"  In  view  of  these  facts 
the  court  treated  the  award  as  a  nullity, 
and  "held  that  0.  could  not  recover  on  tbe 
bill,"  he  knowing  of  the  Illegality  of  tbe 
transactions  between  B.  and  his  broker,  "for 
he  was  tbe  arbitrator  to  settle  their  ac- 
counts." Another  case  precisely  In  point  is 
that  ot  Anbert  v.  Maze,  2  Boe.  &  P.  371. 
There  it  appeared  tbat  a  partnovhip  was 
formed  for  the  purpose  of  carrying  on  an 
Insurance  business  in  a  manner  forbidden 
by  statute,  and  one  of  the  members  of  tbe 
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along  with  other  differences  betwe«i  the 
parties,  to  an  arbitrator,  who  rendered  an 
award  In  favor  of  the  partner  who  had  ad- 
vanced the  money  necessary  to  settle  these 
losses.  As  these  facts  were  disclosed  by 
the  award  published  by  the  arbitrator,  the 
court  held  that.  In  so  far  as  this  matter  of 
dispute  was  concerned,  the  award  was  with- 
out binding  force  or  effect  Th«e  are  also 
nunrerous  decisions  along  the  same  Use  ren- 
dered by  the  courts  of  this  country.  In  the 
case  of  Hall  y.  KImmer,  61  Idlch.  269,  28  N. 
W.  96,  1  Am.  St  Sep.*  676,  which  was  "a 
suit  to  recover  compensation  In  excess  of 
that  allowed  by  law  for  procuring  a  pen- 
sion," the  plaintiff  relied  upon  "an  alleged 
award  by  arbitrators  to  whom  the  claim 
was  submitted  by  the  parties,"  but  tiie 
trial  Judge  refused  to  allow  proof  thereof  to 
be  made.  In  passing  upon  the  question 
whether  or  not  this  ruling  was  erroneous, 
the  supreme  court  disposed  of  the  matter  by 
saying:  "The  claim,  being  Illegal  under  the 
federal  statute,  could  not  lawfully  be  made 
the  subject  of  arbitration."  The  decision 
pronounced  in  Wyatt  v.  Benson,  23  Barb. 
327,  Is  also  pertinent,  the  same  being  as  fol- 
lows: "A  religious  corporation,  not  having 
the  power  to  sell  Its  real  estate  without  the 
consent  of  the  supreme  court,  cannot  submit 
the  question  of  sale  to  any  other  tribunal; 
and.  If  an  arbitrator  Is  chosen,  and  he  de- 
cides that  the  property  shall  be  sold,  his 
award  is  not  binding  on  any  one,  and  gives 
no  authority  to  make  the  sale."  A  Virginia 
case— that  of  Beverley  v.  Rennolds,  Wythe, 
121— affords  authority  for  the  proposition 
that  "an  award  condemning  a  party  to  pay 
damages  for  refusing  to  ratify  an  illegal 
and  fraudulent  contract  is  not  binding,  and 
relief  against  a  bond  given  hi  conformity 
with  said  award  Is  properly  sought  In  eq- 
uity." A  similar  ruling  was  made  by  the 
supreme  court  of  Tennessee  in  the  case  of 
Haley  ▼.  Long,  1  Peck,  93,  wherein  It  ap- 
peared that  a  bond  was  given  "utx>n  an 
award  made  under  an  order  of  court  In  an 
action  founded  upon  a  gaming  considera- 
tion." In  a  case  subsequently  decided  by 
the  supreme  court  of  that  state  (Hale  r. 
Sharp,  4  Cold.  276)  It  was  shown  that  In 
1863  the  complainants  borrowed  of  one 
Sharp  $700  in  Confederate  treasury  notes, 
for  which  they  gave  him  their  promissory 
note,  secured  by  a  deed,  whereby  they  con- 
veyed to  one  Eckles,  in  trust  certain  lands, 
with  power  to  sell  the  same,  and  apply  the 
proceeds  thereof  to  the  satisfaction  of  said 
note,  in  the  event  it  was  not  paid  at  matu- 
rity. In  1865  the  parties  to  this  contract 
submitted  to  arbitration  the  question  wheth- 
er or  not  the  complainants  were  liable  on 
the  note,  and  an  award  was  rendered  where- 
in the  conclusion  was  announced  that  they 
were  subject  to  "the  payment  of  five  hun- 


ury  notes  were  issued  and  put  in  circula- 
tion without  authority  of  law,"  it  was  hdd 
that  "the  award,  showing  upon  its  face  that 
the  note  was  given  for  Confederate  treas-' 
nry  notes,"  It  was  "therefore  simply  void, 
and  [formed]  no  obstacle  to  the  relief  sought 
by  complainants,"  which  was  that  the  trus- 
tee named  in  the  above-mentioned  deed  be 
restrained  from  selling  the  lands  thereby 
conveyed  to  him  in  trust  A  like  ruling  was 
made  In  Fain  v.  Headerick,  4  Cold.  327,  a 
case  quite  similar  on  Its  facts.  The  su- 
preme court  of  Massachusetts,  in  Harring- 
ton V.  Brown,  9  Allen,  679,  held  that  "arbi- 
trators to  whom  a  matter  in  dispute  and 
also  all  accounts  outstanding  between  par- 
ties have  been  submitted  have  no  authority 
to  award  concerning  the  costs  of  a  criminal 
prosecution  Instltnted  by  one  of  the  parties 
against  the  other,  and  growing  out  of  the 
matter  in  di^>ute."  In  this  connection  it 
was  said  that  "It  would  be  against  public 
policy  to  permit  these  parties  to  settle  the 
question  of  liability  as  a  iH^vate  question 
betweffli  them,"  since  this  was  a  matter  In 
which  the  commonwealth  was  vitally  con- 
cerned, and,  accordingly,  "the  award  [was] 
void  as  to  those  costs."  We  find  reported 
a  Georgia  decision  on  the  same  line.  Levy 
V.  Ross,  T.  U.  P.  Charlt  292.  "In  this  case 
it  was  proven  at  the  trial,  by  the  testimony 
of  the  arbitrators,  that  Levy  had  menaced 
Boss  with  a  prosecution  for  a  capital  felony, 
and  that  the  submission  to  arbitration  was 
founded  upon  an  understanding  that  the 
award  was  to  adjust  all  matters  which  re- 
lated to  the  subject  of  that  Intended  prose- 
cution." In  passing  upon  a  motion  for  a 
new  trial,  the  presiding  Judge  reached  the 
conclusion  that  considering  the  evidence  as 
a  whole,  "this  award  was  bott<»ned  upon 
the  composition  of  felony,  and  therefore  an 
action  [was]  not  maintainable"  thereon. 

It  would  profit  Singleton  nothing  to  con- 
cede the  general  proposition,  advanced  In 
his  behalf,  that  an  award  stands  upon  an 
equal  footing  with  a  Judgment.  A  Judgment 
pronounced  in  a  case  the  record  of  which 
discloses  that  the  court  before  which  it  was 
tried  was  without  Jurisdiction  of  the  sub- 
Ject-matt»  thereof  is  a  mere  nullity.  The 
award  upon  which  SingletMi  relies  bears 
upon  its  face  the  stamp  of  illegality,  as 
does  also  the  submission  upon  which  it  was 
based.  In  other  words,  be  referred  his 
claim  to  a  tribunal  willing,  though  wholly 
without  authority,  to  act  thereon.  The  aid 
of  our  courts  cannot  be  Invoked  to  enforce 
its  Ho-called  Judgment  We  must  not  how- 
ever, in  thus  dlsposhig  of  the  contention  of 
counsel  that  Benton  &  Bro.  were  concluded 
by  the  award  returned  against  them,  be  un- 
derstood as  entertaining  the  view  that  s'- 
award  has  all  the  sanctity  of  a  Jud~ 
tendered  by  a  court  of  compete''' 
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tlon.  In  point  of  fact  we  are  of  the  opinion 
that  an  award  1b  subject  to  Judicial  reTlew 
irrespective  of  the  question  whether  or  not 
the  arbitrators  rendering  the  same  bad  Ju- 
risdiction to  pass  upon  the  Issues  referred 
to  them.  Surely,  no  court  can  properly  lend 
'its  sanction  to  an  award  based  upon  an  un- 
lawful demand.  This  court  refused  so  to 
do  In  RaUroad  Co.  t.  Moore,  28  Ga.  398, 
73  Am.  Dec.  778,  holding  that,  "if  an  ar- 
bitrator act  manifestly  against  law,  and  the 
error  appear  on  the  face  of  the  award,"  It 
will  not  be  enforced.  A  pending  case,  the 
object  of  which  was  to  recover  damages 
growing  out  of  the  erection  of  a  bridge 
across  a  navigable  stream,  was  referred  to 
arbitration.  It  aiq;>eared  that  a  steamboat 
belonging  to  the  plaintiffs  as  common  car- 
rion was  "stopped  for  a  long  space  of  time, 
vlE.,  for  the  space  of  ten  days,"  by  reason 
of  this  obstruction  to  navlgatioa,  which 
was  a  public  nuisance.  The  arbitrators  not 
only  awarded  compensation  for  the  actual 
less  sustained,  but  also  for  "prospective 
and  speculative  profits,"  which  the  plaintiffs 
ranght  to  recover.  A  claim  to  such  profits, 
the  court  ruled,  was  one  not  recognized  by 
law;  and  In  passing  upon  its  "iMwer  to  re- 
view and  set  aside  this  award  on  account  of 
the  mistake  in  law  made  by  the  arbitrators" 
the  learned  Judge  who  delivered  the  opinion 
In  the  case  said  (page  421,  28  Oa.,  and  page 
778,  78  Am.  Dec.):  "Upon  one  point  there 
is  a  good  degree  of  unanimity,  namely,  that 
If  the  award  be  clearly  against  law,  and 
that  fact  appears  upon  its  face,  the  court 
v-111  Interfere.  •  •  •  We  decide  the  law 
of  the  case  upon  the  face  of  the  writ  and 
the  submission.  Take  the  old  example  by 
way  of  illustration:  A.  sues  B.  for  slander 
In  charging  him  with  stealing  water  from 
the  town  spring.  The  case  is  submitted  to 
arbitrators,  and  they  award  damages  to  A. 
Would  the  courts  suffer  such  an  award  to 
stand?  Would  they  enforce  it  by  a  Judg- 
ment? We  apprehend  not."  Attention  was 
also  called  to  the  fact  that  there  was  a  con- 
flict of  authority  as  to  whether  or  not  a 
court  should  interfere  on  this  ground  where 
an  award  did  not  on  Its  face  disclose  that 
It  was  founded  upon  a  "misconception  of  the 
law  by  the  arbitrators."  The  statement  Is 
made  in  Buss.  Arb.  p.  7,  that,  "where  trans- 
actions between  parties  have  been  closed  by 
a  general  award,  apparently  good,  the  courts 
Lave  refused  to  reopen  them  on  a  sugges- 
tion that  some  illegal  Item  has  been  admit- 
ted in  account";  and  It  Is  unquestionably 
tioie  that  In  following  this  rule  some  of  the 
courts  have  gone  to  the  extent  of  declining 
to  hear  proof  that  items  so  allowed  grew  out 
of  claims  the  enforcement  of  which  would 
contravene  puWic  policy.  See  Wohlenberg 
T.  Lageman,  6  Taunt.  254;  Watts  v.  Brooks, 
8  Ves.  612;  Davis  v.  Wentwortb,  17  N.  H. 
507.  But  the  correctness  of  these  decisions 
is  open  to  grave  doubt,  since  it  would  seem 
thot  no  court  charged  with  the  imperative 


duty  of  at  all  times  giving  effect  to  laws 
grounded  upon  public  policy  should  ever  re- 
fuse to  receive  proof  of  this  character.  We 
cannot  but  regard  with  distrust  a  doctrine 
which,  while  recognizing  that  it  would  be 
grossly  Improper  for  courts  of  Justice  to 
affect  total  blindness,  with  palpable  incon- 
sistency undertakes  to  Justify  them  in  sim- 
ulating absolute  deafness.  Certain  it  Is  that 
tills  court  Is  not  committed  to  any  such  doc- 
trine. On  the  contrary,  the  uniform  practice 
In  this  state  has  been  to  listen  to  any  merito- 
rious attack  upon  an  award,  however  inno- 
cent a  countenance  it  might  wear,  and  to  re- 
ceive all  competent  extrinsic  evidence  going 
to  show  that  it  would  be  unjust  to  allow  the 
findings  of  the  arbitrators  to  stand.  There 
are,  it  Is  true,  many  Instances  In  which 
this  court  has  recognized  and  applied  the 
rule  that,  where  questions  of  law  are  ex- 
pressly referred  to  arbitrators,  a  mere  er- 
roneous decision  fay  them  of  such  questions 
ordinarily  constitutes  no  cause  for  setting 
aside  their  award.  See  Crabtree  v.  Green, 
8  Ga.  8;  Sasseen  v.  WealUey,  34  Ga.  500, 
564;  Anderson  v.  Taylor,  41  Qa.  10.  2U: 
Overby  v.  Thrasher,  47  Qa.  10;  Thrasher  v. 
Overby,  61  Ga.  91;  Forbes  v.  Turner,  54 
Qa.  252;  Hardin  v.  Almand,  64  Ga.  582; 
Lester  t.  Callaway,  73  Ga.  731;  Bates  v. 
Assurance  Co.,  100  Ga.  249,  253,  28  S.  E. 
155;  Manufacturing  Co.  v.  Blanton,  109  Ga. 
196,  .34  S.-  B.  306.  An  examination  of  these 
cases  wlU  show,  however,  that  in  no  in- 
stance was  sanction  given  to  an  award 
which  was.  In  whole  or  in  part,  predicated 
upon  an  unconscionable,  unlawful,  or  illegal 
demand. 

2.  In  a  brief  filed  in  behalf  of  Singleton 
the  further  point  is  raised  that  "this  is  a 
New  York  award,  and  the  law  there  deter^ 
mines  its  validity."  A  number  of  decisions 
rendered  by  the  courts  of  that  state  are 
cited  In  support  of  the  proposition  that  it 
"is  no  defense  to  an  action  to  an  award  up- 
on a  common-law  arbitration  that  It  award- 
ed a  sum  of  money  upon  a  claim  which 
the  law  would  not  enfwce";  and  in  com- 
menting up<m  several  "New  York  decisions" 
specially  relied  on  counsel  make  the  asser- 
tion that  "in  each  of  these  cases  the  ear- 
marks of  gaming,  or  that  the  contracts  were 
a  disguise  for  gaming  transactions,  were 
more  patent  than  m  the  case  at  bar."  How 
this  may  be  In  point  of  fact  is,  however, 
entirely  ImmaterlaL  "While  the  lex  fori, 
as  a  general  rule,  governs  the  construction 
of  contracts"  and  various  other  matters, 
"it  Is  subject,  in  practice,  to  the  great  con- 
trolling idea  that  it  will  not  be  enforced  by 
comity  if  it  Involves  anything  immoral,  con- 
trary to  general  policy,  or' violative  of  the 
conscience  of  the  state  called  on  to  give  It 
effect"  Eubanks.v.  Banks,  34  Ga.  407.  In 
fact  the  Political  Code  (section  9)  express- 
ly provides  that  our  courts  shall  give  recog- 
nition to  the  doctrine  of  comity  of  states 
only  when  "its  enforcement  is  not  contrary 
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of  competent  Jurisdiction.  Carutbers  v.  Oor- 
bln,  38  Oa.  75.  But,  in  Tlew  of  what  is 
said  In  the  preceding  division  of  this  opin- 
ion, it  is  obvious  that  a  common-law  award 
rendered  in  a  sister  state  is  not  to  be  re- 
gard«d  as  having  the  sanctity  of  a  judg- 
ment of  that  character.  An  award  depends 
altogether  for  its  force  and  vitality  upon  a 
contract  to  be  bound  thereby,  made  by  the 
person  against  whom  it  is  returned.  A  con- 
tract to  pay  an  Illegal  demand  In  the  event 
an  arbitrator  shall  say  it  is  Just  is  no  more 
binding  than  would  be  a  contract  to  pay 
It  evidenced  by  a  bond  or  a  promissory  note. 
The  form  which  a  contract  of  this  nature 
assumes  in  no  wise  aftects  the  question  of 
its  validity. 

3.  As  has  been  seen,  the  exhibits  attached 
to  the  plaintiff's  petition  disclosed  the  fact 

.  that  the  award  sned  on  was  a  mere  nullity. 
Resistance  to  Its  enforcement  was  there- 
fore properly  made  by  way  of  demurrer. 
Moss  V.  Bank,  102  Ga.  808,  SO  S.  E.  207. 
llie  trial  court  clearly  erred  in  holding  that 
it  was  the  right  of  Singleton  to  recover  the 
"margins"  which  the  arbitrators  found  be 
had  placed  in  the  hands  of  Benton  &  Bro. 
His  remedy.  If  any  he  had,  was  to  bring 
against  them  an  action  of  assumpsit  Clarke 
V.  Brown,  77  Ga.  606,  4  Am.  St  Bep.  D8. 
Because  of  the  error  thus  committed,  our 
Judgment  on  the  bill  of  exceptions  sued 
out  by  Benton  &  Bro.  must  be  one  of  re- 
versal. 

4.  Aside  from  the  fact  that  the  practical 
ettect  of  the  rulings  above  announced  is  also 
to  adjudge  that  there  is  no  merit  in  either 
of  the  complaints  set  forth  in  the  bill  of  ex- 
ceptions sued  out  by  Singleton,  there  is  an 
imperative  reason  why  a  like  disposition  of 
it  should  not  be  made,  viz.,  this  court  will 
In  no  case  undertake  to  pass  upon  questions 
presented  by  a  bill  of  exceptions  when  an 
adjudication  thereof  could  not  possibly  re- 
siilt  in  any  substantial  benefit  to  the  plain- 
tiff in  error.  See  Gallaher  v.  Schneider, 
110  Ga.  322,  36  S.  E.  321,  following  Hender- 
son V.  Hoppe,  103  Ga.  684,  SO  S.  E.  653,  and 
cases  therein  cited.  The  court  below  hav- 
ing erroneously  refused  to  dismiss  the  plain- 
tiff's action  on  demurrer,  every  subsequent 
step  taken  In  the  progress  of  the  trial  is 
to  be  regarded  as  nugatory.  Haskins  v. 
Bank.  100  Ga.  216,  27  S.  E.  885.  Therefore 
to  review  rulings  such  as  those  of  which 
Singleton  complains  would  be  wholly  un- 
profitable. Furthermore,  his  counsel  com- 
mitted a  grave  mistake  of  practice  In  fall- 
ing to  assign  error  upon  the  action  taken 
by  the  Judge  on  the  demurrer  filed  by  Ben- 
ton &  Bro.  The  effect  of  his  ruling  thereon 
was  to  dismiss  the  plaintiff's  suit  In  so  far 
as  it  related  to  the  "profits"  awarded  him. 
Wright  V.  CemetMy  Corp.,  112  Ga.  884,  891, 
38  S.  E.  94,  52  U  B.  A.  621.    There  being  no 


tlon  of  the  Judge  in  refusing  to  strike  in  toto 
the  plea  of  the  defendants  would  not  result 
in  restoring  the  plaintiffs  action  to  its  orig- 
inal status,  nor  call  for  a  rehearing  of  the 
case  upon  any  issue  not  finally  adjudicated. 
Accordingly,  Singleton  could  not  possibly  be 
benefited  by  our  undertaking  to  determine, 
as  an  abstract  proposition,  whether  the  rul- 
ings of  which  he  makes  complaint  were  or 
were  not  correct  This  obstacle  to  his  be- 
ing granted  any  relief  whatsoever  appears 
upon  the  face  of  his  bill  of  exceptions,  and 
therefore  It  la  proper  for  us  on  our  own  mo- 
tion to  dismiss  the  writ  of  error.  McCain 
V.  SutUve,  109  Ga.  547,  34  S.  E.  1013.  Hl» 
bill  of  exceptions  is,  both  In  form  and  in 
substance,  an  original  and  not  a  cross  bill 
of  exceptions,  and  we  have  dealt  with  It  ac- 
cordingly. Were  It  iwoperly  to  be  regarded 
as  a  cross  bill.  It  would,  in  view  of  the  prac- 
tice followed  under  similar  circumstances 
In  Clarke  Lumber  Co.  t.  Darien  Bank.  112 
Ga.  951,  38  8.  E.  863,  necessarUy  meet  with 
the  same  fate. 

Judgment  in  the  one  case  reversed;  writ 
of  error  in  the  other  dismissed.  All  the 
Justices  concurring. 


WESTERN  UNION  TEL.  CO.  ▼.  FLINT 
RIVER  LUMBER  CO. 

(Supreme   Court  of  Georgia.     Feb.   4,   1902.> 

TBLEORAPB  COMPANIES— ERROR  IN  TELB- 
ORAM— DAMAGES. 

1.  When  one  requests  anothw  to  make  an 
offer  for  the  sale  of  an  article,  and  the  offer 
is  made  by  telegraph,  and  the  telegram  as  de- 
livered to  the  addressee  is  materially  different 
from  the  telegram  delivered  for  transmission, 
the  sender  is  bonnd  by  the  terms  of  the  pro- 
posal as  contained  in  the  telegram  delivered 
to  the  addressee,  and  may  recover  from  the 
telegraph  company  any  damages  which -he  has 
BOstained  in  fuliilling  a  contract  resulting  from- 
an  acceptance  of  such  proposal. 

2.  The  evidence  authorized  the  judgment ' 
rendered  by  the  judge  of  the  city  conrt,  there 
was  no  error  committed  daring  the  trial  of  the 
case  which  would  have  required  a  reversal  of 
bis  judgment,  and  therefore  the  petition  for 
certiorari  was  properly  overruled. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Decatur  couu< 
ty;   W.  N.  Spence,  Judge. 

Action  by  the  Flint  River  Lumber  Com> 
pany  against  the  Western  Union  Telegrai)b 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

W.  M.  Hammond  and  Albert  H.  Russell, 
for  plaintiff  In  error.  Bower  &  Bower,  for 
defendant  in  error. 

COBB,  J.  The  Flint  River  Lumber  Com- 
pany brought  suit  against  the  Western  Un- 
ion Telegraph  Company  In  the  city  court  of 
Decatur  county,  alleging  In  its  petition.  In 
substance,   as   follows:    On   May  31,   IHDTr 
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plaintiff,  in  answer  to  a  telegrapblc  inquiry 
from  K.  B.  Currier,  of  Springfield,  Mass.,  aak- 
ing  for  prices  of  luml>er  In  five  car-load  lots, 
deliyered  to  the  defendant,  to  be  transmitted 
to  Ourrier,  a  teleg^ram  which  read  as  folio  ws: 
"For  quick  shipment  and  quiclc  net  casta  will 
make  price  twenty-fifty,  answer."  By  a  mis- 
take of  the  telegraph  company  in  transmit- 
ting the  telegram,  when  delivered  to  Currier 
it  read:  "For  quick  shipment  and  quick  net 
cash  will  make  price  twenty  five,  answer." 
The  meaning  of  this  telegram,  as  it  was  in- 
terpreted by  lumbermen,  and  in  the  light  of 
the  terms  of  the  telegram  to  which  it  was 
an  answer,  as  w^  as  in  the  light  of  the  fact 
that  the  market  price  of  lumber  was  at  that 
time  nowhere  near  ^25  per  thousand,  would 
he  that  the  plaintiff  offered  to  Currier  the 
lumber  at  the  price  of  $20  per  thousand  feet 
in  five  car-load  lots.  The  offer  as  thus  un- 
derstood by  Currier  was  accepted  by  him, 
and  the  lumber  shipped,  and,  when  demond 
was  made  for  payment,  the  telegram,  with 
the  error  In  it,  was  displayed;  and  the  idain- 
tiff  arers  that  by  reason  of  this  error,  which 
was  brought  about  by  the  carelessness  of  the 
defendant.  It  has  suffered  a  loss  of  $15, 
which  the  defendant  refuses  to  pay.  The  de- 
fendant filed  demurrers,  both  general  .nnd 
special,  which  were  overruled.  The  case 
came  to  trial  upon  the  petition  and  answer, 
was  submitted  to  the  Judge  without  the  in- 
tervention of  a  Jury,  and  he  rendered  Judg- 
ment for  the  plaintiff  for  $44.20.  The  case 
waa  carried  to  the  superior  court  by  certio- 
rari, and  upon  the  hearing  in  tliat  court  the 
certiorari  was  overruled,  and  to  this  Judg- 
ment the  defendant  excepted. 

The  demurrer  raises  what  Is  the  control- 
ling question  in  the  case,  and  that  is  whether 
the  plaintiff  was  legally  bound  to  delivw  to 
Currier  the  five  car  loads  of  lumber  at  the 
price  stated  in  the  telegram  as  it  was  deliv- 
ered to  him,— that  is,  at  the  rate  of  $20  per 
thousand  feet,— when  the  offer  made  by  the 
plaintiff  was  really  one  to  sell  the  lumber 
at  $20.50  per  thousand  feet  Is  a  telegraph 
company  such  an  agent  of  the  send^  of  a 
telegram  that  be  would  be  bound  to  the  ad- 
dressee upon  whatever  terms  the  telegram  as 
delivered  to  him  contained,  notwithstanding 
the  telegram  as  originally  delivered  to  the 
telegraph  company  was  materially  different 
from  that  delivered  to  the  addressee?  On 
this  question  the  authorities  are  not  agreed. 
There  are  some  holding  that  the  telegraph 
company  Is  not  the  agent  of  the  sender,  but 
is  an  independent  principal,  and  that  where 
a  mistake  in  transmission  is  made,  there  Is 
no  valid  contract  between  the  parties,  for 
the  reason  that  the  minds  of  the  parties 
have  never  met.  There  are  others  holding 
that,  even  if  the  telegraph  company  is  the 
agent  of  the  sender,  the  agency  thus  created 
is  special,  and  that  it  is  not  within  the  scope 
of  the  authority  of  such  an  agent  to  make 
any  other  contract  than  the  one  contained  in 
the  telegram  delivered  to  the  telegraph  com- 


pany, and  that  therefore  the  8end»  is  not 
bound  upon  the  contract  unless  the  t^egram 
is  correctly  transmitted.  Other  authorities 
hold,  without  quallflcatlon,  that  the  tele- 
graph company  is  the  agent  of  the  sender, 
and  that  he  must  stand  by  the  ]^^>poe1Uon 
as  embodied  in  the  message  delivered  by  liis 
agent,  and  make  his  demand  upon  it  for  the 
damages  which  have  been  sustained  by  its 
n^lect  StlU  others  qualify  this  rule  by  say- 
ing that  the  party  who  first  invites  the  use 
of  the  telegraphic  agency  impliedly  under- 
takes to  assume  the  risk  of  mistakes  l>y  the 
telegraph  company.  See  Joyce,  Electric  Law. 
{{  903-907.  The  author  cited,  after  an  elab- 
orate discussion  and  a  close  examination  Into 
the  question  as  to  what  la  the  relation  be- 
tween the  telegraph  company  and  the  soider 
of  a  telegram,  concdades  in  this  language: 
"We  must  confess  that  we  brieve  there  can 
be  no  logical  deduction  from  the  varioua 
principles  involved  as  to  what  should  be  the 
rule.  The  determination  must  contain  souie 
element  of  what  Is  called  a  'moral  ground,* 
or  must  be  an  arbitrary,  absolute  one."  Sec- 
tion 907.  See,  also,  an  article  written  by 
M.  J.  Stevenson,  Esq.,  In  64  Cent.  Law  J.  23. 
If  the  question  were  an  open  one  In  this 
state,  we  must  admit  that  upon  principle 
there  would  be  serious  difficulties  in  the  way 
of  holding  that  a 'telegraph  company  Is  such 
an  agent  of  the  sender  of  a  telegram  as  tli.it 
he  would  be  bound  by  tlie  terms  of  the  tele- 
gram delivered  to  the  addressee,  when  tti«>y 
are  materially  different  from  the  terms  of 
the  telegram  as  delivered  for  transmission. 
If  the  telegraph  company  is  an  agoit  at  all. 
It  must  be  elth«r  a  general  agent  or  a  spe- 
cial agent  It  cannot  of  course,  be  con- 
tended that  it  is  in  any  sense  a  general  agent 
to  make  contracts  In  behalf  of  those  who  use 
the  telegraph  as  a  means  of  communlcatlan, 
and  the  agency  muat  therefore  be  of  a  char- 
acter known  to  the  law  as  a  "special  agency." 
If  this  is  true,  the  agency  being  of  a  limited 
character.  It  is  created  for  the  purpose  only 
of  communicating  to  the  addressee  the  exact 
contents  of  the  telegram  as  delivered  to  it. 
and  communicating  a  telegram  containing 
anything  rise  is  not  within  the  sc<H>e  of  the 
authority  of  such  an  agent  If  we  were 
called  upon  to  detwmlne  this  question  solely 
upon  authority,  we  would  also  be  met  with 
serious  diOlcnlties;  for  the  courts  of  Eng- 
land all  seem  to  hold  that  the  telegraidi  com- 
pany is  not  the  agent  of  the  sender  and  that 
the  sender  Is  not  bound  by  the  mistakes  of 
such  company,  and  courts  of  respectable 
standing  in  this  country  disagree  as  to  what 
is  the  r^ation  between  the  telegraph  com- 
pany and  the  sender  of  a  telegram.  When 
one  delivers  a  telegram  to  a  telegraph  com- 
pany, the  undertaking  of  the  cwnpany  la,  of 
course,  to  transmit  and  deliver  promptly  and 
accurately;  and  the  sender  would  hare  a 
right  of  action  against  the  telegraph  com- 
imny  for  any  damages  he  has  sustained  on 
account  of  its  failure  to  transmit  the  tele- 
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breach  of  tbe  contract.  But  the  question  in 
the  present  case  is,  when  one  asks  another 
to  make  an  offer  for  the  sale  of  an  article, 
and  the  offer  thus  requested  is  made  by  tele- 
graph, and  the  telegraph  company  transmits 
a  different  offer  from  the  one  delivered  to  it 
for  transmission,  is  the  person  making  the 
offer  bound  by  Uie  terms  of  the  offer  deUr- 
ered  by  the  telegraph  company,  notwith- 
standing it  may  be  materially  different  from 
the  terms  of  the  offer  as  delivered  to  the 
company  for  transmission?  In  other  words. 
If  a  message  is  delivered  to  a  telegraph  com- 
pany containing  an  offer  to  sell  merchandise 
at  a  certain  price,  and  the  company  so  trans- 
mits and  delivers  the  message  as  to  make 
it  contain  an  offer  to  sell  at  a  less  price,  1> 
the  sender  bound  to  furnish  the  merchan- 
dise at  the  latter  price?  If  so,  then,  of 
course.  It  would  follow  that  whatever  dam- 
age be  has  sustained  by  a  compliance  with 
the  offer  as  actually  delivered  to  the  ad- 
dressee of  the  telegram  would  be  properly 
chargeable  to  the  telegraph  company,  on  ac- 
count of  the  breach  of  Its  contract  In  his 
work  on  Electric  L&w,  referred  to  above,  Mr. 
Joyce  says:  "If  the  telegraph  company  Is 
not  the  agent  of  the  sender,  or  of  the  party 
who  Invites  the  use  of  this  instrumentality, 
then  the  telegram  of  acceptance,  as  delivered 
for  transmission,  and  not  the  one  delivered 
to  the  addressee,  binds.  The  latter,  when  er- 
roneous, is  not  the  real  acceptance.  The 
minds  of  the  parties  have  never  met,  and 
there  Is  no  contract.  This  would  compel  the 
addressee  to  act  at  his  peril,  or  have  the  mes- 
sage repeated,  at  perhaps  a  loss  of  time 
which  might  make  the  contract  valueless." 
Section  906. 

The  present  case,  we  think.  Is  controlled, 
at  least  In  principle,  by  the  ruling  made  by 
this  court  in  the  case  of  Telegraph  Co.  v. 
Shotter,  71  Ga.  760.  In  that  case  Shotter 
brought  an  action  against  the  telegraph  com- 
pany for  damages  on  account  of  mistakes 
made  in  the  transmission  of  a  telegram. 
He  delivered  a  telegram  to  the  defendant, 
addressed  to  a  party  in  Chicago,  which  read: 
"Can  deliver  hundred  turpentine  sixty-four. 
Immediate  reply."  The  telegram  as  deliver- 
ed to  the  addressee  read  "sixty"  Instead  of 
"sixty-four,"  and  a  reply  was  sent  to  ship 
"one  hundred  barrels  as  quoted."  Plaintiff 
shipped  the  100  barrels,  and  upon  demand 
for  payment  the  addressee  refused  to  pay 
more  than  60  oents  per  gallon  for  the  turpen- 
tine; and  an  action  was  brought  against  the 
telegraph  company  for  the  difference  be- 
tween the  price  stated  In  the  telegram  as  de- 
livered to  the  company  and  the  price  stated 
in  the  one  as  delivered  to  the  addressee.  The 
defendant  demurred  to  the  plalntlfTs  petition 
on  the  groimd  that  the  damages  were  not 
the  legal  and  natural  consequence  of  the  fail- 
ure to  transmit  the  telegram  correctly,  but 
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The  court  overruled  the  demurrer.  In  the 
opinion  Mr.  Chief  Justice  Jackson  says:  "But 
the  plaintiff  In  error  raises  the  question  that 
the  defendant  In  error  (plaintiff  below)  was 
not  obliged  to  let  the  turpentine  go  at  that 
price;  that  he  was  not  bound  by  the  mistake  . 
of  the  telegraph  c^erators,  and  voluntarily 
let  the  turpentine  go  too  low.  Whether  the 
telegraphic  operator  be  the  agent  of  the  send- 
er of  a  dispatch,  so  as  to  bind  him.  Is  a  de- 
batable question  In  the  courts;  the  English 
authorities  being  to  the  effect  that  he  Is  not, 
and  the  American,  mainly,  that  he  is.  We 
agree  with  the  American  doctrine,  at  least 
to  the  extent  that,  commercial  transactions 
being  now  conducted  to  so  great  an  extent 
through  the  telegraph,  a  merchant  would  lose 
business  and  credit  If  he  did  not  settle  in 
accordance  with  the  offer  actually  made, 
though  by  mistake  of  the  agency  he  used  to 
convey  it;  and  when  be  does  so  settle  in 
good  faith,  and  Is  induced  to  do  so  by  the 
negligence  of  the  telegraphic  company, 
through  its  servants,  that  company  should  re- 
spond to  him  in  damages,  whether  absolute- 
ly Iwund  by  his  contract  or  not;  and  that 
the  measure  of  his  recovery  from  the  com- 
pany should  be  as  stated  above."  It  seems 
to  us  that  the  ruling  Just  referred  to  is  ab- 
solutely controlling  in  the  present  case;  and 
while  the  learned  chief  Justice,  In  some  of 
the  language  used,  rather  casts  a  doubt  up- 
on whether  the  sender  is  absolutely  bound 
by  the  terms  of  the  telegram  as  erroneously 
transmitted  and  delivered  to  the  addressee, 
still  the  decision  in  that  case  held  the  sender 
bound,  and  allowed  him  to  recover  from  the 
telegraph  company  on  the  ground  that  he 
was  bound,  and  that  the  addressee  could 
have  held  bim  liable  on  the  contract,  and 
that  he  was  not  entitled  to  recover  from  the 
addressee  any  more  than  the  amount  stated 
in  the  telegram  as  delivered  to  him,  and,  be- 
ing so  bound,  the  telegraph  company  was  lia- 
ble for  the  difference  between  the  price 
stated  In  the  telegram  delivered  for  trans- 
mission and  that  stated  in  the  t^egram  de- 
livered to  the  addressee.  But  no  matter  how 
we  view  the  ruling  In  the  Shotter  Case,  It  Is 
directly  controlling  in  the  present  case;  for. 
If  the  sender  was  bound  by  the  terms  of  the 
telegram  as  delivered  to  the  addressee,  upon 
the  principle  of  the  Shotter  Case  the  plain- 
tiff In  the  present  case  would  be  entitled  to 
recover,  or  If,  as  Intimated  by  the  learned 
chief  Justice,  Shotter  might  not  have  been 
absolutely  bound  by  the  terms  of  the  mes- 
sage delivered  to  his  addressee,  he  certain- 
ly was  as  much  bound  as  was  the  plaintiff 
In  the  present  case.  The  Shotter  Case  Is  re- 
ferred to  by  Mr.  Joyce,  and  is  construed  by 
him  to  be  a  ruling  that  the  telegraph  oper- 
ator is  the  agent  of  the  sender  of  the  tele- 
gram. Joyce,  Electric  law,  S  903.  We  have 
been  unable  to  And  any  other  decisions  of 
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thto  coort  bearing  even  Indfreetly  upon  the 
question  now  under  consideration.  It  aeemfl 
that  the  ruling  made  In  this  case  hfiB  from 
tbe  tkne  of  its  rendtition  b«en  sHently  aequi- 
eseed  tn  by  th«  profession,  and  tbe  -general 
aseembly  hea  not  during  tintt  time  M«n  fit 
to  change  the  rale  therein  laid  down.  For 
nearly  20  years  this  rule  has  been  the  law  of 
tlita  state,  and  after  this  lapse  of  time  -we 
(ivonld  not  f«el  JcBtlfled  In  overrallBg  the  de- 
.'Ision,  even  if  «.  review  of  the  ease  had  been 
•equested,  although  we  may  have  some  doubt 
as  to  the  conclusion  therein  reached,  both 
upon  principle  and  authority.  There  was  no 
request  to  review  the  case,  and  we  could  not 
do  otherwise  than  follow  it  In  tbe  present 
case,  even  if  we  were  dhiposed  to  hold  to  the 
contrary.  It  may  be  said,  however,  that  the 
decision,  though  possibly  subject  to  the  criti- 
cism that  It  is  not  entirely  consonant  with 
established  principles  of  law,  does  have  for 
its  foundation  an  admixture  of  Justice  and 
natural  equity,  an  adherence  to  both  of  which 
was  a  controlling  characteristic  of  the  aMe 
and  learned  chief  justice  who  rendered  tbe 
(pinion,  especially  In  cases  where  he  felt 
toat  Justice  would  be  defeated  by  applying 
too  strictly  the  rigid  rules  of  the  common  law 
to  the  conditions  and  ageades  of  modem 
times,  which  were  never  fOr  a  moment 
dreamed  of  by  the  compilers  and  expounder* 
of  the  ancient  Binglish  law.  We  are  there- 
fore of  opbilon  that  the  petition  set  forth  a 
cause  of  action,  and  was  not  subject  to  any 
of  the  objections  set  up  in  the  demurrers. 

2.  Currier  telegraphed  to  the  plaintiff  as 
follows:  "Can  you  say  twenty  dollars  for 
five  cars  number  one,  reply?"  Tbe  telegram 
received  in  reply  read,  "Fy>r  quick  shipment 
and  quick  net  cash  make  price  twenty  five." 
On  the  trial  the  court  allowed,  over  the  ob- 
jection of  Use  defendant,  parol  evidence  to 
be  Introduced  to  show  what  was  the  mean- 
ing among  lumber  men  of  the  telegram  as 
delivered  to  Currier,  and  the  testimony  so 
introduced  showed  that  tbe  telegram  would 
be  Interpreted  by  men  engaged  In  the  lum- 
ber business  as  an  offer  to  sell  five  cars  of 
lumber  at  $20  per  thousand  feet  This  rul- 
ing is  one  of  tbe  errors  assigned  in  the  peti- 
tion for  certiorari.  When  the  telegram  from 
Currier  to  the  plaintiff  and  the  telegram 
which  was  delivered  to  Currier  are  read  to- 
gether, no  other  conclusion  can  be  reached 
than  that  the  plaintiff  was  offering  to  sell 
iflve  cars  of  lumber  at  $20  per  thousand  feet, 
when  these  telegrams  are  considered  in  con- 
nection with  evidence  which  was  uncontra- 
.dleted,  and  which  was  admitted  without  ob- 
"jection,  showing  the  character  of  the  trans- 
action to  which  the  telegrams  related.  The 
words  "twenty"  and  "five"  in  the  telegram 
sent  by  Currier  referred  respectively  to  the 
price  per  thousand  feet  and  the  number  of 
cars,  and  it  was  perfectly  reasonable  for  him 
to  construe  the  tolegrnm  received  in  response 
thereto  as  using  tliese  words  in  the  same 
sense  in  which  they  were  used  in  the  tele- 


gram aent  by  Mm.  Hie  parcfl  tMtlmo!^ 
showed  Blmply  that  (Jils  was  the  proper  in- 
terpretation of  the  telegram  by  m«n  in  tbe 
lumber  business,  and  hence,  even  If  the  tes- 
timony was  for  any  reason  objectionable. 
the  admission  of  it  was  harmless.  In  addi- 
tion to  thts.  In  ISte  Ught  of  the  fact,  which 
was  shown  by  the  evidence,  that  at  the 
dates  of  the  telegrams  the  market  price  of 
lumber  was  nowhere  in  the  nefgbborhood  of 
$26  per  thousand  feet,  which  fact  was 
known  to  both  parties,  it  was  more  reason- 
able to  constrae  the  words  "twenty"  and 
"five"  in  the  telegram  received  as  refer- 
ring, respectively,  to  the  price  of  the  lum- 
ber and  number  of  cars,  than  to  construe 
the  two  words  together  as  referring  to  price 
only.  As  a  reasonable  construction  of  the 
telegram  was  that  plaintiff  offered  to  seU 
Ave  cars  of  lumber  at  $20  per  thousand  feet 
there  was  nothing  in  the  terms  of  the  tele- 
gram which  required  Currier  to  have  the 
same  repeated.  In  the  case  of  Manly  Mfz. 
Od.  v.  W.  U.  Tel.  Co.,  105  Qa.  1235,  31  S.  K. 
156,  the  terms  of  the  telegram  were  ambig- 
uous and  uncertain,  and  this  court  held  tliat 
in  such  a  case  diligence  required  the  addres- 
see to  have  the  same  repeated  before  acting 
on  it 

lAe  evidence  authorized  the  Judgment  ren- 
dered by  the  Judge  of  the  city  court,  there 
was  no  material  variance  between  the  alle- 
gatlonB  of  the  petition  and  the  proof,  there 
was  no  error  committed  which  required  a 
reversal  of  the  judgmMit  of  the  dty  court 
and  the  judge  of  the  superior  court  did  not 
err  in  overruling  the  petition  for  certiorari. 

Judgment  affirmed.  All  the  Justices  con- 
cunini^ 


FAIN  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.     March  4. 

1902.) 

APPBALr— TRANSCRIPT— TIME   FOR  DOCKETINO 
— LACUBJS  OP  CLERK  IN  FAILING  TO  TRANS- 
MIT   TRANSCRIPT— LACHES    OF    APPELLANT. 
Although  Code,  {  551,  makes  it  the  duty  of 
the  clerk  of  a  court,  ou  appeal  to  the  supreme 
court,  when  a  proper  appeal  bond  is  filed,  tn 
make  up  and  transmit  to  tbe  supreme  court  the 
transcript  on  appeal  within  20  days  after  tbe 
case  is  settled  and  filed  in  bis  office,  laches  of 
the  clerk  will  not  excuse  laches  of  an   appel- 
lant in  failing  to  see  that  the  transcript  is,  in 
faet,  sent  up  in  proper  time. 

Appeal  fPom  superior  court,  Cherokee 
county. 

Action  by  A.  A.  Pain  against  tbe  South- 
ern Railway  Company.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  appeals,  and. 
its  appeal  being  dismissed  because  not  dock- 
eted In  proper  time,  it  moves  the  court  t' 
ninstate.    Motion  denied. 

Geo.  F.  Bason  and  A.  B.  Andrews,  Jr.,  for 
appellant.    Dillard  &  Bell,  for  appellee. 

FURCHES,  0.  J.  The  appeal  In  this  case 
should  have  been  docketed  at  August  term. 
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the  clerk  to  be  (docketed,  and  tbe  appeal  was 
dismissed,  OBder  rule  17  (39  S.  E.  vl.).  At 
the  time  tbe  plaintiff  moved  to  dismiss  tbe 
appeal,  tbe  defendant  moved  to  reinstate 
the  case,  and  for  a  writ  of  certiorari,  and 
these  motions  were  continued.  At  this  term, 
upon  notice  by  plaintiff  to  tbe  defendant, 
the  motions  to  reinstate  the  appeal  and  for 
tbe  writ  of  certiorari  were  heard,  when  the 
court  refused   both  motions. 

The  defendant  showed  that  it  bad  taken  an 
appeal,  filed  tbe  required  appeal  bond,  and 
that  tbe  case  oa  appeal  was  settled  and 
filed  in  tbe  clerk's  ofllce  In  August,  1901; 
and  the  call  of  cases  ttom  the  Sixteenth 
district.  In  which  district  this  action  was 
tried,  was  not  had  until  December  of  that 
year.  And  the  defendant  (appellant)  con- 
tended that  It  was  the  duty  of  tbe  clerk  to 
make  out  and  forward  the  transcript,  and 
that  It  was  no  laches  on  its  part  that  tbe 
record  was  not  here  in  proper  time;  while 
the  plaintiff  (appellee)  alleged  and  showed 
that  the  appellant  bad  not  paid  or  tendered 
tbe  clerk's  fees  for  making  out  tbe  transcript, 
and  Insisted  that  It  was  not  tbe  duty  of  the 
clerk  to  make  out  and  forward  the  tran- 
script until  this  was  done.  Tbe  plaintiff  fur- 
ther alleged  and  showed,  by  the  affidavit  of 
tbe  clerk,  that  be  bad  applied  to  tbe  local 
counsel  of  the  defendant  to  know  whether 
be  should  make  out  tbe  transcript  of  appeal 
or  not,  and  got  no  satisfactory  answer  as  to 
whether  It  was  desired  that  be  should  do  so 
or  not  And  tbe  clerk  further  says  in  bis 
affidavit  that.  If  he  had  been  Informed  by 
said  attorney  that  he  wanted  tbe  transcript 
made  out  and  sent  up,  he  would  have  done 
so  without  tbe  fees  being  paid.  Upon  these 
statements  of  the  clerk  the  court  declined 
to  reinstate  tbe  appeal,  and  of  course  tbe 
motion  for  certiorari  went  with  It. 

Under  section  551  of  the  Code,  It  is  the 
duty  of  the  clerk.  In  cases  of  appeal  from  his 
court  when  a  proper  appeal  bond  is  filed, 
to  make  up  and  transmit  to  this  court  the 
transcript  of  tbe  case  on  appeal  within  20 
days  after  tbe  case  on  appeal  is  settled  and 
filed  in  his  office.  And  It  Is  Intimated  in 
State  V.  Deytou,  119  N.  C.  880,  26  S.  B.  159, 
that  If  be  willfully  neglects  to  do  so  be  Is 
liable  to   Indictment. 

It  Is  true  that  this  court  has  held  more 
than  once  that  he  need  not  do  so,  if  the  ap- 
pellant neglects  or  refuses  to  pay  bis  fees 
for  making  out  the  transcript  But  it  is 
hardly  probable  that  this  would  excuse  him 
(or  not  making  out  and  forwarding  tbe  tran- 
cript  unless  be  bad  notified  tbe  appellant 
that  he  would  require  his  fees  before  send- 
ing up  tbe  transcript  and  the  appellant  aft- 
er this  notice,  refused  or  neglected  to  pay 
for  tbe  same.  This  does  not  only  seem  to 
be  tbe  law,  but  It  is  the  reasonable  view 
to  take  of  the  matter,  as  tbe  fees  cannot  be 


But  the  laches  of  the  clerk  has  been  held 
not  to  excuse  the  laches  of  tbe  appellant; 
tttat  he  must  be  diligent  In  seeing  that  the 
transcript  is  made  out  transmitted  to  this 
court  and  filed  within  the  time  required  by 
tbe  rules  of  court  He  is  the  actor,  the  mover, 
hi  tbe  matter,  and  it  Is  bis  appeal  that  is  de- 
laying tbe  enforcement  of  tbe  judgment  of 
the  superior  court  which  mmt  be  presumed 
to  be  correct  until  reversed;  and,  if  be  was 
not  held  to  dlHgence,  he  might  for  a  long 
time  delay  the  enforcement  of  the  judgment 
appealed  from,  without  any  just  grounds  of 
appeal.  This  tbe  law  will  not  allow.  While 
it  provides  proper  means  for  having  tbe 
Judgments  of  tbe  superior  courts  reviewed, 
tbe  appellant  must  not  use  this  right  as  a 
matter  of  delay  to  tbe  prejudice  of  the  ap- 
pellee. As  a  general  rule  we  do  not  write 
opinions  In  matters  of  this  kind.  But  it 
seemed  to  us  that  neHber  clerks  nor  parties 
fully  appreciated  their  duties  and  responsi- 
bllKIes,  and  we  hare  written  this  opinion 
hoping  that  we  may  have  less  trouble  of 
this  kind  hereafter  than  we  have  been  hav- 
ing. 

Motion  to  reinstate  denied 


AUSLET  V.  AMERICAN  TOBACCO  00. 

(Supreme  Court  of  North  Oarolina.     March  4, 
1902.) 

MASTBR    AND    SKRVANT  —  NBaLIQBNCB  —  OB- 
FECTIVi:    AFPLIANCBS— ASSUMP- 
TION OF  RISK. 

Where  a  machinist  who  had  constructed 
cerfaiin  machinery  continued  in  the  emidoy  of 
tha  owner  thereof  for  tbe  purpose  of  (derat- 
ing, and  was  injured  by  coming  into  contact 
with  the  cogwheel  which  it  was  alleged  was 
negligently  left  wlthont  box  or  hntdle,  plain- 
tiff, being  familiar  with  the  dangers  and  con- 
tinuing in  his  emploympnt  assumed  tbe  risk. 
Clark,  i^  dissenting. 

Appeal  from  superior  court  Durham 
county;  Council!,  Judge. 

Action  by  W.  B.  Ausiey  against  the  Amer- 
ican Tobacco  Company.  From  a  Judgment 
In  favor  of  defendant  plaintiff  appeals.  Af- 
firmed. 

Manning  &  Foushee,  for  appellant  P. 
H.  C.  Cabell  and  Winston  &  Fuller,  for  ap- 
pellee. 


FUUOHES,  0.  J.  It  seems  that  plaintiff 
was  In  tbe  employment  of  defendant,  a  cor- 
poration, in  November  or  December,  1899, 
when  he  was  seriously  Injured  by  the  ma- 
chinery In  the  defendant's  dry  house,  and 
brings  this  action  for  damages.  It  appears 
that  there  Is  what  Is  called  the  "dryer," 
about  IS  feet  wide,  7  feet  high,  and  120 
feet  long,  In  a  large  building.  This  dryer 
has  a  number  of  crossbeams  on  top  of  It 
and  the  process  of  di-ylng  seems  to  be  done 
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by  tneauB  of  fans  operated  by  machinery, 
consisting  of  shafting,  cogwheels,  belt- 
wheels,  and  belting.  The  motive  power  for 
opiating  this  machinery  was  electricity, 
conveyed  to  It  from  a  battery  across  the 
street.  The  plalntifF  was  Injured  by  having 
his  pants  legs  caught  In  the  cogwheels  on  top 
of  the  dryer.  This  cogwheel  Is  placed  on 
tap  of  the  dryer,  only  some  six  or  eight 
Inches  above  It,  and  was  not  boxed  or  cov- 
ered. The  plaintiff.  In  attempting  to  adjust 
one  of  the  belts  for  the  purpose  of  starting 
the  fan  that  had  stopped,  stumped  his  toe 
against  one  of  the  crossbeams,  or  in  some 
w.iy  stumbled,  lost  his  balance,  and  fell,  and 
his  clothing,  as  described  above,  caught  In 
the  cogwheel,  and  he  was  injured.  The 
plaintiff  was  a  machinist;  knew  all  about 
this  machinery;  helped  put  It  up;  was  then 
employed  to  operate,  keep  In  order,  and  run 
the  same.  The  plaintiff  alleges  that  It  was 
negligent  In  defendant  not  to  box  or  hurdle 
this  cogwheel,  and  that  negligence  was  the 
cause  of  his  Injury.  These  are  substan- 
tially the  facts  of  the  case  as  shown  by  the 
testimony  of  the  plaintiff  himself,  and  he 
introduced  no  evidence  more  favorable  to 
his  right  to  recover  than  his  own.  The  de- 
fendant offered  no  evidence,  and  the  court 
Intimating  the  opinion  that  the  plaintiff 
could  not  recover,  taking  his  evidence  to  be 
true,  the  plaintiff  submitted  to  a  nonsuit, 
and  appealed. 

It  is  difficult  to  see  the  defendantfs  negli- 
gence, and  that  the  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the 
plaintiff's  Injury,  If  It  can  be  held  that  there 
was  negligence.  It  might  have  been  safer 
If  this  cogwheel  had  been  hurdled,  and,  if  It 
had  been,  it  may  be  that  the  plaintiff  would 
not  have  been  Injured.  But  it  can  hardly 
be  negligence— negligence  per  se— in  the  de- 
fendant not  to  have  hurdled  such  a  wheel 
placed  on  top  of  the  dryer  seven  feet  above 
the  floor  of  the  building,  and  where  no  one 
would  have  anything  to  do  with  It  but  the 
machinist  in  charge,  employed  to  keep  It  In 
order  and  to  run  it.  It  seems  to  ns  that  a 
man  of  ordinary  prudence  would  not  have 
done  more  than  the  defendant  did.  But  to 
our  minds  there  Is  another  reason  why  the 
plaintiff  cannot  recover,  about  which  there 
seems  to  be  no  doubt. 

The  plaintiff  is  a  machinist,  was  employed 
to  assist  in  patting  up  this  machinery,  and 
did  assist  In  putting  it  up;  says  that  those 
engaged  in  putting  It  np  did  not  know  how 
to  do  it.  And  after  it  was  put  np  the  de- 
fendant employed  him  to  run  and  keep  It 
in  order.  He  Icnew  everything  about  It- 
more  probably  than  any  one  else,  and,  after 
having  this  knowledge,  he  entered  Into  this 
contract  with  the  defendant,  and  In  doing 
so  he  assumed  the  risks  incident  to  such 
employment.  There  was  no  hidden  or  un- 
known defects— unknown  to  the  plaintiff— 
abeut  this  machinery.  Tlils  being  so,  he 
caaaot  recover.    Crutchfleld  v.  Railroad  Co., 


78  N.  C.  800;  Johnson  v.  Same,  81  N.  C. 
458;  Cowles  v.  Same,  84  N.  C.  312,  37  Am. 
Rep.  630:  Hudson  v.  RaUroad  Co.,  104  N. 
C.  501,  10  S.  B.  660;  Pleasants  v.  Railroad 
Co.,  05  N.  C.  105;  Ooley  v.  Railroad  Co.,  128 
N.  O.  534,  80  S.  E.  43,  and  on  rehearing  129 
N.  O.  407,  88  S.  E.  4S,  40  S.  E.  195.  This 
doctrine,  we  think,  is  well  settled  In  this 
state,  as  well  as  in  many  other  Jurisdictions. 
Where  there  is  no  dispute  but  what  the 
party  knew  all  about  the  machinery  and 
Its  defects  (If  any)  before  he  contracted 
and  entered  upon  his  work,  he  assumes  the 
risk,  and  cannot  recover.  In  this  case  there 
is  no  dispute  about  this.  The  plaintiff  ad- 
mits that  he  knew  all  about  it,  and  there  Is 
no  evidence  that  the  def^idant  was  Inform- 
ed of  any  defect;  and  promised  to  remedy  it. 
Indeed,  there  Is  no  evidence  that  the  de- 
fendant knew  of  any  defect. 

The  defendant  not  being  a  railroad,  the 
act  of  1807  (chapter  66,  Prlv.  Laws)  does 
not  apply  to  this  case. 

There  was  one  exception  to  the  mling  of 
the  court  upon  the  evidence.  The  plaintiff 
wanted  to  prove  that  the  cogwheel  had  been 
moved  higher  on  the  shafting  since  the  In- 
Jury.  This  evidence  was  objected  to,  and 
ruled  out  by  the  court  There  was  no  er- 
ror In  this  ruling,  as  it  has  been  repeatedly 
so  held. 

As  we  find  no  error  in  the  Judgment  of  the 
court  below,  it  Is  affirmed. 

DOTJOLAS,  J.  I  concur  In  the  result  only 
because  I  doubt  whether  there  was  evi- 
dence of  negligence  to  go  to  the  jury;  bat 
I  cannot  agree  that  the  court  can  under  any 
circumstances  find,  or  direct  the  Jury  to 
find,  the  facts  of  assumption  of  risk,  which 
has  repeatedly  been  held  by  this  court  to  be 
an  affirmative  defense,  in  the  nature  of  con- 
fession and  avoidance.  Neither  can  I  faUv 
approve  of  Crutcbfleld's  Case. 

CLARK,  J.  (dissenting).  The  plaintiff  was 
put  to  work  where  one  of  his  duties  was  to 
replace  a  belt  which  had  been  "thrown"  by 
the  bandwheel,  whereby  the  fan  was  stop- 
ped. The  bandwheel  was  on  a  shaft  within 
3  Inches  of  the  powerful  cogwheels  which 
ran  the  machinery,  and  which  rose  8  to  10 
inches  above  the  floor.  These  wheels  were 
not  covered  or  boxed,  and  in  attempting  to 
adjust  the  belt  back  upon  the  wheel  the 
plaintiff  stumped  his  toe,  fell,  his  clothing 
was  canght  In  the  revolving  cogs,  and  he  was 
injured.  All  his  clothing  was  torn  off  of  him, 
and  only  by  great  presence  of  mind  and  by 
a  providential  dispensation  he  was  saved 
from  being  literally  ground  up.  It  was  neg- 
ligence to  have  such  dangerous  machinery 
unboxed  In  dangerous  proximity  to  a  band- 
wheel  In  a  place  where  an  employ^  might 
be  called  at  any  moment  to  replace  a  belt 
"Res  Ipsa  loquitur."  The  plaintiff  was  not 
allowed,  under  the  rules  of  law,  to  show  that 
defendant  has  since  boxed  these  cogwh^s. 
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injury  tbe  band  wbeel  has  been  moved  upon 
the  shafting,  further  away  from  the  cog- 
wheels. The  court  not  only  erred  In  refus- 
ing to  let  this  evidence  go  to  the  Jury  npon 
the  Issue  of  negligence,  but  should  have  told 
them  that  If  they  believed  the  evidence  they 
should  find  that  leaving  unboxed  cogwheels 
so  powerful  as  to  do  what  the  testimony 
showed  that  these  wheels  had  done  was  neg- 
ligence. The  law  was  well  stated  by  Mont- 
gomery, J.,  at  last  term.  In  Myers  v.  Lumber 
Co.,  129  N.  G.  262,  39  S.  E.  960,  as  follows: 
"An  employer  owes  to  his  employe  the  duty 
to  be  reasonably  careful,  to  provide  sound 
and  safe  appliances  and  machinery,  and  also 
to  see  that  the  place  prepared  for  him  In 
which  to  do  his  work,  and  the  ways  provid- 
ed for  getting  to  and  from  It,  be  reasonably 
safe.  Chesson  r.  Lumber  Co.,  118  N.  C.  69, 
23  S.  E.  925."  And  to  that  purport  are  the 
numerous  and  uniform  decisions  of  this  court 
Xo  one  can  read  this  evidence,  and  say 
that  the  unboxed  cogwheels  were  safe,  or 
that  putting  the  plaintiff  where  he  must  put 
back  a  band  on  a  bandwheel  revolving  in 
three  inches  of  such  uncovered  cogwheels 
was  providing  him  a  safe  place  to  work  in. 
If  the  plaintiff  was  guilty  of  contributory 
negligence  or  assumption  of  risk,'  these  were 
affirmative  defenses,  and  the  Judge  could  not 
direct  the  Jury  that  there  was  no  negligence 
by  defendant  because  plaintiff  had  cured  lia- 
bility therefor  by  his  contributory  negligence 
or  by  assumption  of  risk. 

It  Is  not  contended  that  there  is  any  evi- 
dence of  contributory  negligence,  but  it  Is 
said  the  plaintiff  knew  the  cogwheels,  if  un- 
boxed, were  dangerous,  and .  therefore  be  as- 
sumed the  risk.  But  the  defendant  also 
knew  they  were  dangerous.  Why,  then,  was 
it  not  the  defendant  who  assumed  the  risk? 
The  plaintiff  could  not  box  the  cogwheels; 
the  defendant  could;  and  therefore  the  de- 
fendant, not  the  plaintiff,  assumed  liability 
for  injury  resulting  from  failure  to  do  so. 
It  shoold  be  noted  that  the  injury  was  not 
caused  by  the  mode  the  cogwheels  were  put 
up  which  plaintiff  aided  as  an  empIoy6  to 
do,  but  by  not  having  them  boxed  up  after- 
wards, which  was  the  work  of  a  carpenter, 
and  not  of  a  machinist. 

To  say  that  an  employer  is  negligent  if  he 
fails  to  furnish  safe  machinery  or  a  safe 
place  to  work  in,  but  that,  though  the  em- 
I>loyer  Is  thus  negligent,  yet,  if  the  employ^ 
is  intelligent,  the  court  must  hold  as  a  mat- 
ter of  law  that  the  employer  Is  not  negligent, 
and  must  instruct  the  Jury  to  answer  the 
i.ssue  of  defendant's  negligence  "No"  hi  spite 
of  the  most  dhrect  evidence  of  the  machinery 
being  dangerous,  and  the  place  unsafe  to 
work  In,  this  is  to  contradict  the  very  rea- 
son of  the  thing,  and  all  the  decisions  here- 
tofore made  on  this  subject    The  decisions 


constitute  "assumption  of  risk"  by  the  em- 
ploy6.  These  authorities  have  been  cited  and 
approved  by  this  court  in  Lloyd  v.  Hanes, 
126  N.  C.  359,  35  S.  B.  611  (cited  by  Furches, 
J.,  in  Coley  v.  Railroad  Co.,  128  N.  C,  at 
page  537,  and  39  S.  E.,  at  page  44).  In  Coley 
V.  Ralhwad  Co.,  129  N.  C.  407,  39  8.  B,  43, 
40  S.  E.  195,  Douglas,  J.,  says  that  the  em- 
ploys does  not  "assume  tibe  risk"  of  danger- 
ous machinery  "unless  the  apparent  risk  is 
so  great  that  its  assumption  would  amount 
to  a  reckless  Indifference  of  probable  conse- 
quences." That  certainly  cannot  be  said  of 
the  plaintiff  in  this  case. 

That  the  machinery,  unboxed,  was  danger- 
ous, appears  from  what  happened  in  this 
case,  and  is  clear,  even  if  no  Injury  had  hap- 
pened; for  rapidly  revolving  cogwheels,  capa- 
ble of  driving  such  machinery,  would  "chaw 
up"  almost  anything  not  hard  enough  to 
break  them.  But  the  plaintiff  may  well  have 
thought  he  could  escape  being  caught  In  them, 
and  that  was  a  fact  for  the  Jury,  not  for  the 
Judge.  If  he  was  caught  by  his  own  neg- 
ligence In  stumbling,  that  was  contributory 
negligence,  for  the  Jury  to  decide,  and  be- 
sides there  is  no  evidence  of  such  negligence 
by  the  plaintiff.  The  Injury  was  not  due  to 
a  mere  accident,  without  negligence;  for  if 
the  cogwheels  had  been  boxed,  as  they  should 
have  been,  and  as  the  evidence  shows  was 
customary,  the  plaintiff  could  not  have  been 
injured. 

The  doctrine  of  "assumption  of  risk"  Is 
clearly  stated  in  the  English  cases  cited  with 
approval  in  Lloyd  v.  Hanes,  supra,  and  by 
the  best  courts  In  this  country.  It  is  simple 
and  reasonable,  and  may  be  stated  in  a  few 
words:  An  employ^  assumes  the  ordinary 
risks  of  any  employment  which  is  incident 
to  it  when  equipped  with  the  safest  applian- 
ces in  general  use  in  that  employment  in 
good  condition.  One  who  enters  the  railway, 
electrical,  or  mining  or  similar  service  knows 
that  It  is  more  hazardous  than  farming, 
banking,  clerking,  and  similar  employments, 
and  he  assumes  the  extra  risk  of  accidents, 
but  he  docs  not  assume  the  risk  of  Injuries 
caused  by  negligence  of  the  employer  In  fall- 
ing to  furnish  safe  appliances  In  general  use 
Though  the  employ^  sees  such  appliances  ar« 
not  there,  the  employer  knows  it  too,  and 
the  responsibility  is  not  shifted  from  the 
employer,  whose  duty  it  is  to  furnish  safe 
appliances  (as  a  box  to  cover  dangerous  cog- 
wheels or  an  automatic  coupler  or  a  guard 
to  a  mangle).  Harden  v.  Railroad  Co.  (at 
last  term)  129  N.  C.  364,  40  S.  B.  184;  Trox- 
ler  v.  Railway  Co.,  124  X.  C.  189,  32  S.  E. 
550,  44  U  R.  A.  313,  70  Am.  St  Rep.  580; 
Greenlee  v.  Railway  Co.,  122  N.  C.  977,  30 
S.  E.  115,  41  L.  R.  A.  399,  66  Am.  St  Rep. 
734;  Sims  v.  Lindsay,  122  X.  C.  678,  30  S. 
E.  19.    The  liability  Is  on  him  whose  duty 
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it  is  to  furnisli  tta«  safe  appliances.  Of 
course,  if  an  appliance  becomes  defective 
without  tbe  Icnowledge  of  the  empioyw,  and 
the  employe  falis  to  report  the  defect,  he  as- 
sumes tbe  risk;  but  if  tl>e  employ6  reports, 
and  the  employer  does  not  remedy  the  de- 
fect, the  employe  does  not  assume  the  rislc 
because  he  does  not  leare  This  Is  Iwld  ex- 
pressly  in  Yarmouth  r.  France,  19  Q.  B.  Dir. 
660,  which  is  cited  with  approral  bx  tills 
court  in  Lioyd  ▼.  Hanes,  120  N.  C,  at  page 
363,  and  35  S.  E.,  at  page  612.  In  Sims  ▼. 
Lindsay,  122  K.  C.  678,  30  8.  E.  1«,  it  Is  said 
by  a  unanimous  court:  "It  is  not  to  be  hdd 
as  a  matter  of  law  that  operatives  nmt  de- 
cline to  work  at  machines  which  may  be 
lacking  in  some  of  the  Improvements  or  safe- 
guards they  have  seen  upon  otlier  madiineB, 
under  penalty  of  losing  all  dalm  for  dam- 
ages from  defective  machinery.  It  is  the  em- 
ployer, not  the  employe,  who  should  be  fixed 
with  knowledge  of  defective  appliances,  and 
held  liable  for  injuries  resulting  from  tbetr 
use."  Such  are  tbe  prlnctplefi  which.  In  ac- 
cordance with  rulings  of  other  courts  of  the 
highest  reputation,  we  Iiave  hitherto  applied 
uniformly  to  all  other  cases,  and  the  same 
principles  should  be  applied  in  this  case. 
They  are  sound.  Just,  and  reasonable.  In 
Myers  v.  Lnmlier  Co.  (at  last  term),  cited 
al)0ve,  it  was  held  negligence  to  allow  a  saw 
to  mn  naked  near  an  employe  passing  by. 
Powerful  cogwheels  (running  at  180  revolu- 
tions a  minute),  when  uncovered,  are  equal- 
ly dangerous,  and  more  capable  of  tearing 
the  flesh  oft  an  employe  who  has  to  work  in 
their  close  vicinity  to  put  on  a  belt.  If  these 
cogwheels  had  be«i  twxed  (as  they  doubt- 
less now  are),  this  taijnry  could  not  have  hap- 
pened. There  was  therefore  evidence  of  neg- 
ligence to  go  to  the  Jury.  If  tbe  plaintiff 
contributed  to  the  injury,  that  is  a  matter 
of  defense,  and  certainly  there  is  no  evi- 
dence of  it  in  the  record,  and  if  there  had 
been  the  Judge  could  not  bold  that  it  nega- 
tived and  destroyed  the  effect  of  defendant's 
negligence. 


MARTIN  r.  MARTIN. 

(Supreme  Court  of  North  (JaroUna.    March  4, 
1902.) 

DIVORCE-BED  AND  BOARD-COMPl,AINT-8UF- 
nCIENCY— AIDKH  BY  VERDICT— AMENDMENT 
—VERIFICATION— SUFFICXENCT. 

1.  A  complaint  in  divorce  witich  does  not 
specifically  state  the  circumstances  of  the  de- 
fendant's allegpd  acts  of  enitlty,  give  time  and 
place,  and  state  what  plaintLCs  own  conduct 
was,  and  that  such  acts  wpre  without  provoca- 
tion on  her  part,  is  insufficient  as  one  for  a  di- 
vorce from  bed  and  board. 

2.  Tbe  comulaiut  cannot  be  cared  by  vccdiet. 

3.  Under  (5ode,  i  258,  providias  tJiat  the 
verification  of  a  pleading  shall  be  to  tbe  effect 
that  the  same  is  true  to  the  knowledge  of  the 
{N-r&on  making  it,  except  as  to  those  matters 
Ktated  on  information  and  belief,  aud  as  to 
those  matters  he  believes  it  to  be  true,  a  veri- 
fication of  an  amendment  that  it  was  "sworn 
and  subscribed  to"  is  insufficient. 


4.  The  requirement  as  to  the  verifleatlon  of 
pleadiuffs  is  one  of  substance,  and  not  of  form, 
and  a  defect  therein  is  juriisdictional. 

Appeal  from  sugperlor  court,  Northampton 
county;   McNeiU,  Judge. 

Salt  for  dlTorce  by  Julia  E.  Martin  against 
I).  J.  Martin.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Wlnbome  &  Lawrence  and  D.  C.  Barnes, 
for  app^ant    R.  B.  Peebles,  for  appellee 

CLARK,  J.  The  complaint  sets  out  no 
ground  for  an  absolute  divorce,  and  is  in- 
stfldent  as  a  complaint  for  divorce  from  bed 
and  beard.  In  that  it  does  not  spedficaliy 
state  the  clreumstancea  of  tbe  alleged  acts 
of  croelty,  give  time  and  place,  and  atate 
what  was  plalndfl's  own  conduct,  and  tliat 
such  acts  were  without  provoeatloa  on  her 
port  O'Cconor  ▼.  O'Conaor,  IGO  N.  C.  13». 
13  S.  H.  887;  Jacknm  v.  Jackson,  105  N.  C. 
430.  11  3.  E.  173:  White  t.  White.  84  N.  C 
340;  McQueen  v.  McQueen,  82  N.  C.  471. 
And  such  defective  complaint  cannot  be  cur- 
ed by  vradlct.  Ladd  v.  Ladd,  121  N.  G.  118, 
28  S.  E.  190;  White  v.  White,  supra.  The 
allegatkn  of  drunkenness  was  witlidrawii  on 
tbe  trial. 

The  amendment  was  a  nolitty  because  tbe 
only  verification  is  "swora  and  subscribed 
to."  This  would  be  defective  as  a  verifica- 
tion, under  the  Code  (section  258),  to  a  plead- 
ing in  an  ordinary  action  (Cole  v.  Boyd,  125 
N.  C.  496,  31  S.  E.  557).  A  fortiori  this  is  oi 
in  an  action  for  divorce,  as  to  which  the 
law,  which  does  not  favor  divorce,  required 
a  still  more  specific  affidavit  Code,  f  1286. 
The  original  complaint  is  thus  verified,  but 
is  Insufficient  for  reasons  above  stated.  The 
amendment  is  insufilcient  because  not  thns 
verified,  and  this -requirement  Is  not  a  mat- 
ter of  form,  but  subatanoe,  and  a  defect  there- 
in la  Jurisdictional.  This  tiaa  been  too  re- 
cently decided  to  require  discussion.  HoUo- 
man  v.  Holloman,  127  N.  C.  15,  3T  S.  E  68; 
Niched  V.  Nichols.  128  N.  a  108.  38  S.  B^ 
200.  The  court,  howerrer,  will  not  dtemliw. 
bat  will  grant  a  new  trial,  that  plaintiff 
may  apply  for  leave  to  amend,  if  so  advised. 
Ladd  V.  I^dd,  121  N.  C  lia  28  S.  E.  190. 

New  trial. 


PIPPEN  V.  MUTUAL  BEN.  LIFE  INS.  CO. 

(Sapreme  (3ourt  of  Nortii  (Carolina.     March  4. 

1902.) 

LIFE  INEURANCE— INFANTS-SURRENDER  OF 
FOLICY— RIGHT  TO  DISAFFIRM. 
1.  Where  an  infant  procured  a  life  insurance 
policy,  and  afterwards,  while  it  was  in  force, 
sarreudered  it  to  the  company,  pursuant  to  a 
provision  therein  contained,  in  eonsidcratioa  of 
tbe  then  cash  value  of  the  policy,  tbe  adminis- 
trator of  insured  was  not  entitled,  upon  in- 
sured's death  during  infancy,  to  recover  on  the 
I)oliey  on  the  groand  that  the  surrender  was  a 
voidable  contract  which  lie  was  entitled  to  dis- 
affirm, but  the  policy  of  insurance  was  itself  a 
contract  voidable  at  the  infant's  election,  and 
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2.  The  fact  that  the  infant  did  not  receive 
the  fall  amount  to  wltidl  lie  was  entitled  by 
the  terms  of  tlie  polier  u^on  Bnrrender  there- 
of did  ua4  give  hint  or  hi*  Kevseaeatatiireft  a. 
right  to  reatOm  tbe  poliay,  but  the  softvuive 
rendered  it  void  ab  initio,  only  entitlmg  tixe> 
insured  to  be  restored  to  his  original  Btatas. 

8.  The  surrender  of  tbe  policy  wa»  aot  » 
•el*  whiclt  iaswred  or  bia  reorecwutatiires  were- 
entitled  to  disaffirm,  bat  thei  intereat  of  insured 
^va8  a  contingency  not  susceptible  of  delivery, 
and  hence  not  the  subject  of  sale. 

4.  It  tbe  aun'eiidBr  of  the  policy  weoa  cohsU- 
ered  as  am  wiigniBeiU,  the  transfei  of  Inanr- 
ed's  interest  to  the  comsany  reaciuded  the  con- 
tract. 

Appeal  fraiQ  aup«rioc  couztt  HaUtax  coua^ 
ty;   McXeUI,  Judce. 

Action  by  F.  Ih  Plpp«n.  as  admlnlstcatoB 
of  the  estate  of  J.  H.  Fippea,  deoeaaed, 
against  tbe  Mutual  Benefit  Life  Insosance 
Company.  From  a  Judgment  la  fa^or  of  de- 
fendant,  plaintiff  appeals.    ASirmed. 

Day  t  Bell,  tor  i4>peUaut  Xbos.  M.  BlU^ 
for  ^)peUee. 

COOK.  J.  This  is  an  action  bcought  bjF 
the  admlQistratac  of  Josepb  H.  Plppea  to  re- 
cover tbe  sura  oif  11,000,  alleged  te  be  due 
upon  tbe  deatb  of  said  Joseph  by  reason  of 
a  certain.  Ufs  Insurance  policy  issued  by  de- 
fendant company  to  said  Josepb.  It  apjiears 
from  tbe  facts  agreed  tbat  Joseph  -was  an 
infant  when  be  apj^ied  for  and  obtained  tbe 
policy,  and  died  during  bla  inf  aocy.  Tbe  ap- 
plication was  made  on  tbe  4tb  day  ot  E^b- 
ruary,  1887,  and  tJba  policy  was  issued  to 
blm  OB  tbe  lOtb  day  of  said  montb.  It  was 
agreed  in  Its  poUey  by  tbe  defendant  com- 
pany tbat  in  considttration  of  ^ifX&i  to  it  in 
band  paid,  and  of  tbe  annual  premium  of 
$40.54,  to  be  paid  on  tbe  lOtb  day  of  Feb- 
ruary In  every  yeor  until  20  full  years'  pre- 
miums shall  liave  been  paid.  It  would  on  the 
lOtb  of  February,  1917,  pay  to  tbe  assured 
$1,000^  or,  should  be  die  before  tbat  time, 
then,  upon  bis  deatb,  and  proof  thereof,  to 
pay  said  amount  to  bis  executors,  adminis- 
trators, and  assigns.  After  the  issuance  of 
tbe  iioUcy,  and  while  tbe  same  was  in  force, 
plaintUI'a  intestate,  pursuant  to  a  provisloB 
contained  in  said  policy,  in  consideration  of 
tbe  sum  of  $54.40  (tbe  then  caab  value  of 
said  policy)  paid  to  blm  by  tbe  company, 
fully  surrendered  and  delivered  tbe  said  pol- 
icy to  tbe  defendant  company,  and  there- 
after, to  wit,  on  tbe  17tb  day  of  February, 
1890,  died.  Tbe  good  faltb  and  fairness  of 
these  transactions  with  tbe  infant  (intestate) 
la  not  questioned;  and  It  is  expressly  stated 
In  tbe  case  agreed  tbat  "tbe  said  surrender 
was  Toluntariiy  made  and  executed  in  writ- 
ing by  tbe  said  intestate,  bona  flde,  and  witb- 
out  compulsion  or  undue  influence  on  tbe 
part  of  tbe  defendant." 

Tbe  main  contention  of  tbe  plaintiff  Is  tbat 
the  surrender  of  tbe  policy  by  bis  infant  in- 
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beoor,  upon  tbe  facta  aigse«id<  rendered  Judg- 
ment in  favor  of  the  defendant,  and  plaintiff 
appealed.  We  sustain  bis  honor,  and  bold 
tbat  plaintiff  la.  not  entitled  to  recover. 

The  ceiMxact  of  Insurance  made  with  tbe 
Isfant;  plaXntlfl's  Intestate,  was  not  for  nec- 
easa^iea,  a^d  was  tbeiefora  voidable  at  bis 
elaciloo,  but  binding  upon  tbe  defendant 
company.  It  wm  an  e2jecu;t)ory  contract 
(LoveU  v.  Insurance  Ca,  lU  U.  S.  264,  4  &vv. 
Ct  300,  28  L.  Ed>  42^  relaUng  to  pecsooaity 
(ConiglaBd  v.  Sbnltb,  79.  N.  C.  303;  Simmons 
T.  Bigga.  90  N.  C.  296k  &  &  E.  235;  Hookec 
V.  Sugg;,  102  N.  C.  115,  8  S.  B.  919,  3  L.  K.  A. 
2(17,  U  Am.  St  Hep.  717).  and  could  tbare- 
fore  be  avoided  by  him  during  bis  infancy 
(State- V.  Howard.  88  N.  C.  650.  on  page  652; 
Olark,  Cont  pb  244)^  Hla  disaffirmance  could 
have  been  made  oltber  by  refusing;  to  per- 
form his  part  of  tbe  contmct,  and  then  plead- 
ing bis  disability  in  a  suit  for  Its  enforce- 
ment, or  by  a  voluntary  annulment  or  can- 
cellation made  by  agreement  with  the  com- 
pany. And  it  appears  tbat  be  adopted  tbe 
latter  course,  by  a  voluntary  surrender  of 
tbe  policy  and  receiving  its  caab  value. 

But  It  is  argued  by  the  learned  counsel  for 
plaintiff  tbat  the  intestate  did  not  receive 
the  full  amount  to  which  he  was  entitled  by 
reason  of  tbe  terms  ej^presaed  in  a  "note" 
or  condition  appearing  on  the  policy.  Be 
tliat  as  it  may,  tbe  disaffirmance  of  tbe  con- 
tract tiy  voluntarily  surreaderiag  it  rendered 
tbe  contract  void  ab  initio,  and  the  intestate 
then  became  entitled  to  be  restored  to  bis 
original  statua,  wblcb  is  not  tbe  subject  of 
this  coBtrov«ray. 

It  Is  further  insisted  by  plaintiff  that  tbe 
surrender  or  delivering  up  of  the  policy  in 
censlderatioB  of  tbe  sum  paid  to  him  by  tbe 
company  was  a  sale  of  tbe  policy  made  by 
his  Intestate  to  the  company,  and  in  tbls  ac- 
tion be,  having  affirmed  tbe  contract  of  in- 
surance, diaafllrms  tbe  sale,  and  is  tberefore 
entitled  to  recover  upon  tbe  policy,  although 
it  had  been  delivered  to  tbe  company.  Tbls 
contention  cannot  be  sost&lned,  because  tbe 
property  or  Interest  so  vesting  in  tbe  Intes- 
tate was  a  contingency  Hable  to  be  defeated, 
and  incapable  of  delivery,  actual  or  construc- 
tive, and  therefore  not  tbe  subject  of  sale; 
or,  should  It  be  considered  an  assignment, 
the  Instant  the  interest  of  intestate  passed 
out  of  blm  into  tbe  company,  eo  Instanti  tbe 
obligations  therein  Imposed  ceased,  and  the 
contract  waa  reacinded.  In  tbe  case  of  Ed- 
gerton  v.  Wolf,  6  Gray,  458,  tbe  defendant, 
an  infant,  purchased  a  horse,  which  was  de- 
livered to  blm,  wltb  tbe  right  to  return  the 
borae  if  he  oould  not  get  tbe  money  to  pay 
for  blm,  and,  aftM  failing  to  get  the  money, 
returned  tbe  horse  to  the  vendor  plaintiff, 
but  afterwards  took  tbe  horse  from  plain- 
tiff's possession  and  sold  blm.    Tbe  court 
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there  held  that  the  sale  made  to  the  Infant 
waa  voidable  at  his  election,  and  hie  retiun- 
Ing  the  hoiK  roluntarlly,  Intending  to  give 
np  all  his  Interest  In  the  property,  was  an 
avoidance  of  the  contract,  and  all  the  rights 
of  the  vendor  revested  In  him,  and  the  In- 
fant defendant  ceased  to  have  any  right  over 
the  property,  and  could  not  retake  the  same 
against  the  will  of  the  vendor  plaintiff.  So^ 
it  appearing  that  the  surrender  of  the  pol- 
icy was  a  disaffirmance  of  the  original  con- 
tract of  Insurance,  rendering  the  same  abso- 
Intdy  void  ab  Initio  (Clark,  Cont  p.  258),  a 
"disaffirmance  cannot  be  retracted.  Ratifi- 
cation of  a  contract,  after  it  has  once  been 
disaffirmed,  comes  too  late.  •  •  *  When 
the  Infant  has  exercised  the  privilege  to  re- 
scind his  contract,  he  cannot  afterwards 
abandon  or  repudiate  the  rescission,  and  take 
the  other  alternative.  ♦  •  •  The  contract, 
having  been  made  void,  cannot  be  revived, 
except  by  mutual  consent,"— says  the  court 
in  McCarty  v.  Iron  Co.,  82  Ala.  463,  8  South. 
417,  12  L.  R.  A.  13a 

There  is  no  error,  and  the  Judgment  of  the 
court  below  must  be  affirmed. 


8PEUILL  et  al.  t.  BRAMNING  MFG.   OO. 

(Supreme  Court  of  North  Carolina.    March  4, 
1002.) 

HUSBAND  AND  WIFI>-BSTATB  BT  ENTIRBTT— 

TRBSFASa-DEATH  OF  HUSBAND 

—LIMITATIONS. 

1.  Where  land  ia  deeded  to  the  husband  and 
wife  in  fee  they  take,  not  as  joiDt  tenants  nor 
tenants  in  common,  but  by  the  entirety,  each 
being  seised  of  the  whole  estate,  and  the  ad- 
ministrator of  tlie  deceased  husband  has  no 
right  of  action  for  a  trespass  upon  the  prop- 
erbr    committed  prior  to  the  husband's  death. 

2.  As  the  wife  acquires  no  new  estate  upon 
her  husband's  death,  she  has  a  right  ot  action 
for  such  trespass. 

3.  Under  Code,  §  163,  providing  that  limita- 
tions shall  not  begin  to  run  against  a  right  of 
action  accruing  in  favor  of  a  married  woman 
until  the  termination  of  her  coverture,  a  wife's 
right  of  action  for  a  trespass  on  lana  held  by 
herself  and  husband  in  entirety  is  not  barred 
until  the  statutory  period  after  her  husband's 
death. 

Appeal  from  superior  court,  Bertie  county; 
Allen,  Judge. 

Action  by  0.  W.  Sprulll,  as  administrator 
of  the  estate  of  Thaddeus  Wilson,  and  an- 
other against  the  Branning  Manufacturing 
C<,mpany.  From  a  Judgment  in  favor  of 
Alice  Wilson,  plaintiff,  defendant  appeala 
Affirmed. 

R.  B.  Peebles  and  Pruden  &  Pruden.  for 
appellant  B.  B.  Wlnbome  and  St  Leon 
Scull,  for  appellee. 

PURCHES,  C.  3.  In  1895,  and  before  that 
time,  Thaddeus  Wilson  and  Alice  Wilson, 
being  husband  and  wife,  were  the  owners  of 
a  tract  of  laud  in  Bertie  county,  conveyed  to 
them  by  deed.    In  the  year  1895,  the  defend- 


ant committed  a  trespass  on  said  land  by  en- 
tering upon  the  same,  cutting  and  removing 
timber  therefrom,  and  otherwise  damaging 
said  land.  On  the  12th  of  January,  189ti. 
Thaddeus  Wilson  died  Intestate,  and  on  the 
16th  of  November,  1S06,  C.  W.  Sprulll  quali- 
fied a>  his  administrator.  On  the  Tth  of 
February,  1808,  said  Sprulll,  as  administra- 
tor, and  the  widow.  Alice  Wilson,  commenced 
thia  action  to  recover  damages  for  said  tres- 
pass. The  defendant  denied  committing  the 
trespass,  denied  plaintiffs'  right  to  maintain 
this  action,  and  pleaded  the  statute  of  limita- 
tions. His  honor  held  that  the  plaintiff 
Spmill,  as  administrator  of  Wilson,  had  no 
cause  of  action  against  the  defendant,  and 
submitted  the  following  issues  to  the  Jury  as 
to  plaintiff  Alice's  right  to  recover:  "(1) 
Were  Thaddeus  Wilson  and  his  wife,  Alice, 
the  owners  of  the  26-acre  tract  of  land  de- 
scribed in  the  pleadings?  Ans.  Tea.  (2)  If 
so,  did  the  defendant  trespass  upon  the  same 
as  Is  alleged?  Ans.  Tes.  (3)  If  so,  what 
damages  were  done  to  the  same  thereby? 
Ans.  $80.  (4)  Is  the  cause  of  action  therefor 
barred  by  the  statute  of  limitations  as  to 
Alice  Wilson?  Ans.  No."  Upon  these  is- 
sues Judgment  was  given  to  the  plaintiff 
Allce^  and  the  defendant  excepted  and  ap- 
pealed. The  defendant  tendered  other  Issues 
that  were  not  submitted  by  the  court,  and 
defendant  excepted.  But  this  exception  can- 
not be  sustained. 

We  are  of  the  opinion  tliat  bis  honor  was 
correct  In  holding  that  the  plaintiff  Sprulll, 
as  administrator  of  Thaddeus  Wilson,  had  no 
right  of  action.  And  it  seems  to  be  settled 
by  this  court  that  the  plaintiff  Alice  had,  un- 
less she  is  barred  by  the  statute  of  limita- 
tions. She  and  her  husband,  Thaddeus  Wil- 
son, held  this  land  by  entirety,— not  as  Joint 
tenants  or  tenants  In  common.  She  and  her 
husband  were  seised  per  tout  and  not  per 
my,  each  being  seised  of  the  whole,  and  not 
of  a  part;  therefore,  upon  the  death  of  her 
husband,  she  remained  the  owner  of  the 
land.  She  took  no  new  estate.  If  she  had, 
she  would  not  have  been  entitled  to  recover 
damages  for  a  trespass  committed  before  her 
acquisition  of  said  new.  estate.  But  this 
question  is  so  elaborately  and  so  ably  dis- 
cussed by  the  late  chief  Justice  in  Gray  v. 
Bailey.  117  N.  C.  43».  23  S.  B.  318,  that  it 
seems  to  be  only  necessary  to  refer  to  that 
case  and  the  authorities  cited. 

Nor  does  It  seem  to  us  that  the  court  com- 
mitted error  In  refusing  to  hold  and  charge 
that  the  plaintiff  Alice's  right  of  action  was 
barred  by  the  statute  of  limitations.  If  the 
statute  commenced  to  mn  as  to  her  from  the 
date  of  the  trespass,  more  than  three  years 
had  elapsed,  and  she  would  be  barred.  But 
If  it  only  ran  as  against  her  from  the  death 
of  her  husband,  three  years  had  not  elapsed, 
and  she  Is  not  barred.  And  it  seems  to  be 
settled  that  it  did  not  run  as  to  her  until  the 
death  of  h»  husband.    Code.  |  103;    John- 
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we  luereiore  oiiu  no  error  lu  uit;  juuKiueui, 
and  it  Is  afiSrmed. 


WINBORNB  et  al.   t.   ELIZABETH   CttTI 
LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Marcb  4, 
1002.) 

EJECTMENT  —  TENANTS  IN  COMMON  —  RIGHTS 
AS  AGAINST  STRANGER  TO  THE  TITLE- 
TRESPASS— PRO   RATA  RECOVERY. 

1.  Ill  an  action  by  one  tenant  in  common  to 
recover  tlie  entire  tract  as  against  a  tliird  par- 
ty, defendant  is  not  entitled  to  have  the 
amoont  of  plaintiff's  right  to  possession  de- 
termined, since,  as  against  such  a  defendant, 
the  plaintiff  is  entitled  to  recover  possession  of 
the  whole. 

2.  In  an  action  by  one  tenant  in  common  to 
recover  damages  for  the  cutting  of  timber  npou 
the  estate,  plaintiU  is  only  entitled  to  recover 
a  proportion  of  the  entire  damage  equivalent 
to  the  fractional  part  of  the  whole  estate  own- 
p1  by  him. 

Appeal  from  superior  court,  Chowan  coun- 
ts     Brown,  Judge. 

Action  by  W.  H.  Wlnbome  and  others 
against  the  Elizabeth  City  Lumber  Com- 
pany. From  a  judgment  In  favor  of  plain- 
tiffs, defendant  appeals.    Modified. 

W.  M.  Bond,  for  appellant.  ShepberJ  & 
Shepherd,  for  appellees. 

CLARK,  J.  One  tenant  In  common  can 
recover  the  entire  tract  against  a  third  party, 
for  each  tenant  is  entitled  to  possession  of 
the  whole,  except  against  a  co-tenant.  Yan- 
cey V.  Greenlee,  90  N.  C.  317;  Lafoon  v. 
Shearln,  95  N.  C,  at  page  393;  Thames  v. 
Jones.  97  M.  C.  121,  1  S.  E.  692;  Gilchrist 
V.  Mlddleton,  107  N.  C.  at  page  684,  12  8. 
E.  92  (which  is  full  and  ezpUclt).  When 
defendant  Is  a  co-tenant,  then  only  the  plaln- 
tifTs  interest  is  defined  by  the  judgment 
Foster  V.  Hackett,  112  N.  C.  646,  17  S.  E. 
426.  Here,  the  defendant  being  a  stranger, 
the  court  erred  In  directing  the  Jury  to  re- 
spond to  the  first  issue,  "Yes,  one-flfth  of 
the  land,"  if  they  believed  the  evidence; 
whereas  the  defendant  had  no  right  to  have 
the  amount  of  plalntifrs  right  to  possession 
determined,  for,  as  against  defendant,  the 
plaintiff  was  entitled  to  recover  possession 
of  the  whole.  The  jury  seems  to  have  cured 
this  error  by  simply  answering  the  Issue 
"Yes." 

As  to  the  damages  for  cutting  the  timber, 
the  plaintiff  was  entitled  to  recover  only 
one-fifth,  since  this  judgment  would  not  be 
a  bar  to  an  action  by  the  other  four  tenants 
In  common  for  their  pro  rata  part  of  the 
damages.  Otherwise  as  to  the  realty,  which 
cannot  be  destroyed,  and  the  possession  of 
which  by  the  plaintiff  Inures  to  the  benefit 
of  his  co-tenants,  since  his  possession  Is 
their  possession.    The  judgment  should  be 


DOTTENHEIM   v.   UNION   8AV.  BANK   & 

TRUST  CO. 

(Supreme  Court  of  Georgia.    Feb.  6,  1902.) 

SAVINGS  BANK— WHAT  CONSTITDTBS  DEPOS- 
ITS SUBJECT  TO  CHHXJK- INTEREST— POW- 
ERS  OF  BANK— EJECTMENT- DEFENSES. 

1.  Whether,  in  order  to  avail  itself  of  privi- 
leges conferred  by  statute,  a  pai-ticular  bank- 
ing institution  has  sliuwn  itself  to  be  a  sav- 
ings institution,  which  pays  interest  on  its  de- 
posits, and  whose  deposits  are  not  subject  to 
check,  is,  in  this  case,  a  question  of  fact  for 
determination  by  the  jury  under  the  evidence. 

2.  A  charge  tnat  "subject  to  check"  mean* 
subject  to  payment  without  limitation  or  re- 
striction, except  that  the  check  must  be  pre- 
sented to  the  bank  withiu  banking  hours,  oo 
banking  days,  is  substantially  correct. 

3.  A  charge  that  "the  bank,  if  it  did  pay  in- 
terest to  its  depositors,  could  agree  with  Its  de- 
positors at  what  time  it  would  pay  interest, 
and  in  what  amounts  it  would  pay  interest," 
was  correct. 

4.  The  act  of  1880,  which  confers  upon  all- 
savings  institutions  all  the  provisions  of  the 
act  of  1888  (which  conferred  on  building  and 
loan  associations  enlarged  and  additional  pow- 
ers), when  properljr  construed,  had  the  effect  of 
conferring  on  savings  institutions  of  the  class 
named  therein  the  i  iwers  and  privileges  con- 
ferred by  the  act  oC  1888  on  building  and  loanr 
associations,  without  qualification  as  to  when 
such  savings  institutions  were  incorporated. 

5.  When  it  appears  that  a  plaintiff  in  eject- 
ment had,  prior  to  the  commencement  of  the 
action,  conveyed  to  the  defendant  by  absolute 
deed,  title  to  a  lot  of  land  as  security  for  & 
debt,  in  which  it  was  stipulated  that,  in  the 
event  of  default  of  payment,  the  grantee,  after 
advertisement,  should  sell  the  property  at  pub- 
lic outcry,  make  the  purchaser  title  to  the 
same,  and  summarily  put  him  in  possession,  a 
recovery  by  the  grantor  is  not  authorized  when 
it  is  further  shown  that  the  debt  has  become 
due,  and  the  grantor  has  defaulted  in  the  pay- 
ment, notwithstanding  possession  was  obtained 
without  the  consent  of  the  grantor,  but  in  a 
peaceable  manner,  (a)  Being  in  possession  aft- 
er default,  the  grantee  was  entitled  to  remain 
for  the  purpose  of  subjecting  the  land  to  the 
payment  of  the  debt  in  the  manner  pointed  out 
in  the  deed,  (b)  Under  evidence  of  this  char- 
acter, a  charge  to  the  effect  that  whether  the 
bank  (the  grantee)  held  possession  by  virtue  of 
a  settlement  of  the  debt  or  not,  if  It  was  in 
possession,  and  had  a  deed  to  the  land,  it  had 
a  riRlit  to  set  up  that  deed  as  against  the 
plaintiff,  was  not  cause  for  reversal  of  a  judg- 
ment for  the  defendant. 

C.  The  grounds  of  the  motion  not  specifically 
dealt  with  show  no  errors  which  require  a  re- 
versal of  the  judgment. 

Simmons,  O.  J.,  dissenting. 

(Syllabus  by  the  <3ourt.) 

Error  from  superior  court,  Bibb  county; 
W.  Dessau,  Judge  pro  hac. 

Action  between  Cella  Dottenbelm  and  the 
Union  Savings  Bank  &  Trust  Company. 
From  the  judgment,  Dottenhelm  brings  er- 
ror.   Affirmed. 

Hardeman,  Davis^  Turner  &  Jones,  for 
plaintiff  in  error.  Bacon,  Miller  &  Bmn- 
son.  Hall  &  Wlmberly,  and  Steed  &  Ryals,. 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 
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40  SOUTHEASTERN  BEPOBTKB. 


(On. 


SIMMONS,  C.  J.  (dissenting).  1.  There 
beias  a  general  law  In  this  state  regul&tiiig 
the  rate  of  Interest,  an  act  TrWch  allows 
earlDgs  banlvS,  "which  pay  Interest  to  deposi- 
tors, and  whose  deposits  are  not  suhject  to 
check"  (Act  1880,  p.  180),  to  charge  a  graat' 
cr  rate  of  Interest  than  that  allowed  by  the 
general  law,  Is  unconstltutlooal  and  void. 
ConsequKitly,  tha  deed  relied  an  by  the  b&t> 
Ings  bank  In  this  case,  being  Infected  witb 
usury,  Is  void,  and  the  bank  should  not  re- 
cover. 

2.  Even  If  tiie  act  la  valid,  the  avidence 
of  the  bank  dearly  shows  that  money  In  fibe 
bank  waa  genaraUy  paid  to  depositors  OD 
thdr  checks,  which  took  tUs  bank  from  tha 
operation  of  the  law.  Under  the  evidence,  It 
appears  to  have  been  a  scheme  or  device  for 
chaiging  and  receiving  usury. 

Accordingly,  I  bellere  tbat  tha  Judgiaaat 
chould  be  reversed. 


OLIVER  r.  POWBLU 

POWELL  V.  OLIVEE. 

(Supreme  Comrt  of  Georgia.    Fek  Bt  1968.) 

PLKADINQ— AMENDMENT— NEW  CAUSE  OF  AC- 
TION—DKMURKKE.— DESCENT— RIGHTS  OF  11.- 
LKGITIMATBS  —  CONTEACT  OF  ANCESTOR  — 
BINDING  BFFBCT  ON  HEIRS  —  WILL  —  CON- 
STRUCTION—C(»IPETB!NCT  OF  WITNB3S— DI- 
RECTINQ  VKRDICT. 

LWhen  a  plalntlfr  saing  for  land  as  heir 

of  an  intestate  is  met  by  the  defense  that  the 
property  in  dispute  had  been  duly  sold  by  the 
administrator  of  such  intestates  estate,  he 
may,  by  an  appropriate  equitable  amendmeut, 
attack  the  allaged  administrator's  sale,  and 
such  an  amendment  does  not  add  a  new  and 
distinct  cause  of  action,  (a)  The  amendment 
allowed  ill  the  present  case  for  the  purpose  in- 
dicated above  was  in  some  respects  meritorious, 
and,  if  opeu  to  objection  for  auplicity,  was  not 
demurred  to  on  that  ground,  (b)  In  so  far  as 
the  demurrer  to  this  amendment  assumed  the 
existence  of  a  fact  not  therein  alleged,  it  was 
"speaking"  in  character. 

2.  A  mer«  request  or  direction  embraced  In  & 
will  that  tlie  executors  thereof  have  the  sur- 
name of  illegitimate  sons  of  the  testator  law- 
fully changed  to  that  of  himself  if  he  should 
fail  to  do  so  while  in  life,  and  that  they  be 
"considered  this]  lawful  heirs,"  does  not  make 
them  devisees  of  an  interest  in  realty  respect- 
in?  which  the  will  is  silent;  and  this  is  so 
though  the  preamble  of  the  same  contains  a 
recital  that  the  testator  "deems  it  right  and 
proper  •  •  •  that  he  should  make  a  distri- 
bution of  his  property." 

3.  An  heir  at  law  claiming  to  inherit  realty 
is  bound  by  any  valid  contract  with  respect 
tliereto  made  by  bis  aneestor  while  in  life,  and 
concluded  by  a  sale  of  realty  belonging  to  the 
Inttcr's  estate  lawfully  made  by  the  adminis- 
trator thereof.  Applying  what  is  here  laid 
down  to  the  evidence  in  the  pres^tt  esse,  there 
were  issues  for  determination  by  a  jury,  and 
not  for  judicial  solution  by  the  direction  of  a 
verdict. 

4.  Where  i-ealty  is  devised  to  one  tor  Ufe, 
and  no  further  testamentary  disposition  there- 
of is  made,  the  reversionary  interest  in  fee  re- 
maining in  the  testator's  estate  vests  imme- 
diately upon  his  death  in  those  who  are  then 
his  heirs  at  law,  v.-ith  the  right  of  po.sspssion 
postponed  until  the  death  of  the  life  tenant, 
and  does  not  remain  in  abeyance  while  he  lives. 


and  at  Ms  death  vmt  in  those  wlko  would  then 
be  such,  hairs. 

6.  Tha  defendant  to  an  action  tor  land 
brought  by  an  heir  at  law  of  a  deceased  in- 
testate is  not  incompetent  to  testify  as  a  wit- 
ness in  his  own  behalf  to  transactions  between 
himself  aud  the  decedent  with  respect  to  the 
premises  in  dispute. 

6.  The  rule  that  full  performance  by  one  of 
the  parties  to  a  parol  contract  respecting  an  in- 
terest in  land  takes  the  same  out  of  the  stat- 
ute of  frauds  was,  under  the  testimony  intro- 
duced by  the  defendant,  applicable  in  the  present 


7.  There  was  no  error  in  admitting  in  evi- 
dence the  administrator's  deed  relied  on  by  the 
dafttndant. 

8.  As  the  plaintiff  waa  not  entitled  to  the  di- 
rection of  any  verdict  in  her  favor,  there  is  no 
medt  in  her  comj^laiat  that  the  coart  etred  in 
not  diMoting  tlw  jury  to  find  for  her  a  greater 
interest  in  the  premlsee  desciifced  in  her  peti- 
tion than  that  covered  by  ths  v«vdict  for  her 
which  they  ware  actually  iuatmctad  tO'  retam. 

(Synri)ns  by  the  Oonrt.) 

Error  from  superior  court,  Baadolph.  coon- 
ty;   H.  G.  SbefBeld.  Jndga. 

Action  by  Ida  J.  Powell  against  W.  J. 
Oliver.  Verdict  for  plaintiff  for  a  portion 
of  the  land  sued  for,  and  both  parties  bring 
error.  Judgment  on  one  bill  of  exceptions 
reversed  and  on  the  other  affirmed. 

W.  D.  Klddoo  and  W.  C.  Worrlll,  tor  Oli- 
ver.   A.  G.  Powell,  for  PaweU. 

LUMPKIN,  P.  J.  In  1867,  and  for  many 
years  previously,  James  W.  Oliver  resided  in 
Kandolph  county  with  his  wlfe^  Susan,  and 
her  sister,  Prances  Green.  The  wife  had  no 
chltdren,  but  the  sister,  as  a  result  of  Uliclt 
relations  between  hcrsalf  sad  OliTer,  bore 
him  three  sons,  named,  respeettvciy,  Oeorge 
W.,  James  F.,  and  WUUan  J.  The  first 
was,  by  an  act  of  the  geasral  assemtdy  pass- 
ed in  1847,  made  the  legitimate  son  of  hia 
lather,  and  hia  oame  was  changed  to  George 
W.  Oliver.  James  W.  OUvec  died  testate  in 
tbe  year  first  menttooed.  His  wife,  her  sister. 
ami  the  three  sons  all  sarvlved  him.  The 
following  is  an  abstract  of  so  mueh  of  the 
will  of  Jamca  W.  Oliver  as  it  Is  now  aoAte- 
rial  to  consider.  To  his  wife  tbe  tastator 
devised  "one-flfth  part  of  ail  [hiai}  estate, 
both  real  and  personal,  dartaig  her  natural 
life  or  wldo-whood,  with  the  right  to  oentroi 
the  hons^Mld  affairs."  To  Fiances  6r««B 
was  devised  "one-fifth  part  ef  his  estate, 
both  real  and  personal,  during  her  natural 
life  or  slnglebood,  provided  she  [remained] 
in  tbe  family  on  the  premises  under  the  di- 
rection of  his  wife."  Oae-fifth  part  of  the 
testator's  estate,  both  real  and  personal, 
was  without  oxkdition  gtroi  to  his  "son. 
George  W.  Oliver,  sea  of  Frances  Green." 
To  each  of  her  otber  sons,  James  F.  Qreen 
and  William  J.  Green,  of  whom  the  testator 
In  his  will  acknowledged  blnaself  to  be  tbe 
father,  was  likewise  devised  one-fifth  part 
of  his  estate,  both  real  and  peraonal.  Pro- 
vision was  made  la  the  will  that  "the  por- 
tions devised  to  each  heir  be  kept  together 
as  common  stock,  and  no  one  belr  [sbooid) 
be  allowed  to  spend  or  use  more  than  hia  or 
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or  tne  testators  "tnreft  cniiaren  aoore  men- 
tioned."   In  the  event  "Us  wife,  Susan  OIl- 
rer,  should  marry  again,"  she  would  there- 
by forfeit  "her  fifth  part  of  his  estate,"  pro- 
Tided,   ner^heless,   that  she  might  "then 
draw  from  his  estate  one  horse,"  two  ne- 
groes, to  be  selected  by  her,  and  certain  ar- 
ticles of  furniture.     A  simitar    stipulation 
was  made  with  regard  to  "his  wife's  sister, 
Frances  Green,"  in  the  erent  she  should 
marry.     The  testator  also  incorporated  ia 
his   will   the  following   express   proTiBlons: 
"As  my  three  sons  above  mentioned  become 
of  age,  they  may,  if  they  shall  desire  it, 
take  the*  fifth  part  of  the  negro  property, 
provided  they  ^ve  bond  and  security  for 
their  proportiMiate  part  of  the  expense  of 
the  raising  and  education  of  the  young«r 
cUldren."     "In  the  evcait  ttiat  my  children 
above  mentioned  should  draw  tbelr  propor- 
tionate parts  of  the  negro  prt^erty  as  they 
become  of  age,  they  have  the  right  to  go 
and  cultivate  the  lands  that  I  now  own  in 
the  Fifth  district,  near  the  lower  line  at  this 
county,  the  said  right  to  be  equal  In  said 
lands   for  cnltlration   until  a   general   divi- 
sion of  my  whole  estate.    But  It  Is  distinct- 
ly understood  that  there  Is  nothing  to  force 
them'  to  leave  my  present  home,  hut  it  is 
my  preference  and  desire  that  they  should 
all  remain  together.  If  they  could  do  It  in 
peace."     "In  the  event  that  I  do  net  have 
it  done  in  my  lifetime,  I  desire  that  my  ex- 
ecutors have  the  names  of  my  two  younger 
sons',  James  F.  Green  and  William  J.  Green, 
changed  to  that  of  James  F.  Oliver  and  Wil- 
liam J.  Oliver  by  an  act  of  the  legislature, 
and  all  three  considered  my  lawful  heirs." 
The  provision  last  quoted  appeared  in  the 
fourteenth  item  of  the  wllL     Mrs.   OUver 
died  about  the  year  1873.    It  does  not  ap- 
pear wbettier  or  not  she  left  any  heir  at  law 
other  than  Iier  sister,  but  presumably  she 
did  not.    Jamea  F.  Green  died  when  a  child. 
On  the  iBt  day  of  March,  18SS,  George  W. 
OUver  and   his  brother  William    J.,   who 
was  nevo:  legitimated,  but  who  seems  to 
have  aaauxaed  the  name  of  OUver,  and  who 
wiU  hereinafter  be  so  called,  quitclaimed  to 
their  mother,  Frances  Green,  for  life,  lot  of 
land  Na  228  and  the  north  half  of  lot  No. 
227,   In  the  Fifth  district  and  lots  Nos.  5 
and  28  In  the  Tenth  district,  of  Band<rfph 
county.     On  the  same  day  Frances  Green 
and  George  W.  OUver  conveyed  to  WlUIam 
J.  Oliver  certain  lands  In  that  county,  and 
Frances   Green  and  William  J.  Oliver  con- 
•veyed    to   George  W.   Oliver   certain  other 
lands  in  that  county.    All  of  the  lands  above 
referred  to  were  p«rtloBS  of  the  estate  of 
James  W.  Oliver.    Geewge  W.  Oliver  died  in 
18S7,  leaving  two  children,  Mrs.  Ida  J.  Pow- 
ell and  Joseph  F.  Oliver.    Apparently  they 
were  his  only  beUrs  at  law.    Frances  Green 
4ied   about  the  1st  of  March,  1890,   never 


aeiiv«rea  to  Artnur  Hood  a  deed  purport- 
ing to  convey  to  him  a  half  interest  In  the 
lands  hereinbefore   referred   to   as   having 
been  quitclaimed  to  Frances  Green  for  life 
by  her  two  sons.    William  J.,  as  such  ad- 
mlnistrat<v,  had  previously  obtained   front 
the  court  of  ordfnory  an  order  granting  him 
leave  to  sell  all  the  realty  of  his  Intestate 
lying  in  Randolph  county,  and  the  deed  to 
Hood  recited  that  it  was  made  in  parsn- 
ance  of  this  order.     On  AiMil  10,  1S87,  he 
reconveyed  to  William  J.  Oliver  the  half  in- 
terest In  the  recdty  Just  mentioned,  and  the 
latter  was  In  possession  of  the  same  on  the 
10th  day  of  February,  1899.    On  that  day 
Mrs.  Powell  brought  an  action  against  him 
to  recover  an  ondivided  fourth  of  the  above 
mentioned  lots  6,  28,  and  227.     There  was 
in  the  petition  no  reference  to  lot  228.     At- 
tached to  It  was  an  abstract  of  title,  from 
which  it  appeared  that  tte  plaintiff  reUed 
upon  the  will  of  James  W.  Oliver  and  the 
quitclaim  deed  which  George  W.  Oliver  and 
WOHam  J.   Oliver  executed  and  delivered 
to  their  mother  on  March  1,  1888.    The  peti- 
tion was  framed  upon  the  theory  that  these 
tiiree  were  on  that  day  the  only  persons  In- 
terested in  the  realty  left  by  the  testator; 
that   by   the   several   exchanges   of   deeds 
which  then  took  place  the  parties  thereto 
ttndertook  and  intended  to  divide  the  esta- 
of  the  testator,  and  to  set  apart  and  der 
nate  the  lands  in  which  Frances  Green  * 
to  have  a  life  estate;   ttiat,  as  to  the  r 
slonary  Interest  th«:eln  after  the  expl' 
of  that  life  estate  there  was  an  int 
that  this  Interest  passed  to  the  p' 
deceased  father,  Ge<n-ge  W.  Olive 
sole  heir  at  law  of  James  W.  O 
that  she  took  by  inheritance  fr 
ther.    Upon  the  assiairptlon  that 
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made  for  the  pnrpose  of  concealing  the  tme 
character  of  the  transaction.  It  was  In  this 
amendment  alleged  that  the  plaintiff  did  not 
receive  any  of  the  proceeds  of  this  sale,  or 
dcriye  any  benefit  therefrom,  and  that,  if 
the  contrary  should  be  fouid  true,  she  was 
willing  to  make  restitution.  In  this  amend- 
ment the  sale  was  further  attacked  on  ttie 
ground  that  "said  prcqperty  was  not  the 
property  of  the  estate  of  George  W.  Oliver, 
but  was  the  property  of  the  heirs  of  J.  W. 
Oliver,  of  vrhich  plaintiff  was  one,  there 
being  only  two,  herself  and  J.  F.  Oliver." 
This  amendment  was  demurred  to,  and  the 
demurrer  overruled.  The  defendant  filed  an 
answer  and  various  amendments  thereto,  by 
which  he  set  up,  among  others,  the  follow- 
ing defenses:  (1)  The  plaintiff  had  no  right 
or  title  to  the  property  for  which  she  sued. 
(2)  The  division  which  took  place  on  March 
1.  1883,  was  made  by  all  the  persons  then 
interested  in  the  realty  formerly  belonging 
to  James  W.  Oliver,  and  it  was  agreed  be- 
tween the  defendant  and  his  broither  George 
W.  that  after  the  death  of  their  mother  the 
lands  quitclaimed  to  her  as  her  share  for 
life  in  the  realty  of  James  W.  Oliver  should 
be  equally  divided  between  these  two  broth- 
ers. This  agreement  was  based  upon  stated 
coosideratlODS,  was  fully  performed  by  the 
defendant,  and  la  therefore  binding  upon 
the  heirs  of  the  said  George  W.  (3)  The 
property  sued  for  was  by  the  defendant,  as 
administrator  of  George  W.  Oliver,  duly 
sold  to  Arthur  Hood,  and  the  defendant  ful- 
ly accounted  for  the  proceeds  of  the  sale. 
Thus  the  plaintiff,  as  heir  at  law  of  her  de- 
ceased father,  obtained  the  full  benefit  of  all 
her  interest  tn  that  property  as  such  heir. 
After  the  close  of  the  evidence  the  court 
directed  a  verdict  for  the  plaintiff  for  an 
undivided  one-fourth  of  the  lands  described 
in  the  plalntlfTs  petition,  except  the  south 
half  of  lot  No.  227.  The  defendant  sued  out 
a  bill  of  exceptions,  assigning  error  upon  the 
overruling  of  bis  demurrer  to  the  amend- 
ment of  May  22,  1901,  to  the  plaintiff's  peti- 
tion, and  upon  the  direction  of  the  verdict 
in  her  favor.  The  plaintiff  also  filed  a  bill 
of  exceptions,  which  will  be  taken  up  In  Its 
proper  order.  We  will  endeavor  to  discuss 
all  the  questions  the  determination  of  which 
Is  material  to  a  proper  disposition  of  both 
writs  of  error,  and  in  so  doing  will  set  forth 
such  additional  facts  as  may  be  necessary 
to  an  understanding  of  the  rulings  we  have 
made.  Before  proceeding  further,  it  la  prop- 
er to  remark  that  both  parties  evidently 
treated  the  transactions  which  were  had 
March  1,  1SS3,  by  Frances  Green  and  her 
sons  as  definitely  ascertaining  and  fizini; 
the  lands  In  which,  under  the  testator's  will, 
fhe  was  to  have  a  life  interest;  and  the  con- 
troversy was  not  complicated  by  raising  any 
question  as  to  whether  the  widow  of  James 
W.  Oliver  as  his  heir  at  law  inherited  a 
share  of  the  reversionary  interest  in  those 
lands  which  would  descend  to  her  heirs,  or 


any  question  aa  to  the  rights  of  Frances 
Green  by  inheritance  as  heir  at  law  of  ber 
deceased  son  James  F.  Green. 

1.  There  was  no  error  in  overrollng  the 
demurrer  to  the  plaintUTs  amendment  of 
May  22,  1901.  The  points  made  by  this  de- 
murrer were.  In  substance:  (1)  That  the 
amendment  added  a  new  and  distinct  cause 
of  action;  (2)  that  the  executor  of  Arthur 
Hood's  estate  was  not  made  a  party;  and 
(3)  that  the  amendment  set  up  no  grounds 
for  setting  the  administrator's  sale  aside. 
As  will  have  been  perceived,  the  plaintiff  in 
her  original  petition  was  claiming  title  to 
the  property  sued  for  as  hehr  at  law  of  her 
deceased  father,  George  W.  Oliver.  It  was 
consistent  for  her  upon  this  line  to  allege 
and  prove  that  his  administrator  had,  with- 
out authority  of  law,  tmdertaken  to  sell  the 
property  for  which  she  was  suing,  and  that 
the  alleged  sale  waa  therefore  void.  So  do- 
ing was  In  aid  of  ber  petition,  and  not  set- 
ting up  a  new  cause  of  action.  It  did  not 
appear  from  any  of  the  plaintiff's  allegations 
that  there  was  an  executor  of  Arthur  Hood's 
estate.  The  second  ground  of  the  demurrer 
was,  therefore,  "speaking"  in  character,  and 
cannot  be  considered,  even  If  the  point  thus 
attempted  to  be  made  would  have  been  good 
if  presented  by  a  plea  of  nonjoinder  of  par- 
ties defendant  The  third  ground  of  the  de- 
murrer was  bad,  because,  if  the  alleged  ad- 
ministrator's sale  was  made  without  a  prop- 
er order  from  the  court  of  ordinary,  it  was 
void.  As  will  have  been  seen  from  oar  pre- 
liminary statement,  we  have  not  overlo<Aed 
the  fact  that  in  the  amendment  now  under 
consideration  the  plaintiff  further  alleged 
that  the  administrator's  sale  was  void  be- 
cause the  property  sold  did  not  belong  to  the 
estate  of  George  W.  Oliver,  but  to  the  heirs 
of  J.  W.  Oliver,  of  whom  she  was  one. 
Treating  this  as  an  attempt  by  the  plaintiff 
to  add  to  her  original  position  that  she  was 
claiming  as  heir  of  George  W.  Oliver  an  as- 
sertion that  she  also  claimed  as  heir  of 
James  W.  Oliver,  the  demurrer  did  not  dis- 
tinctly present  the  point  that  this  was  not 
allowable.  The  complaint  therein  that  "the 
amendment  added  a  new  and  distinct  cause 
of  action"  could  not  fairly  be  said  to  mean 
more  than  that  she  could  not  attack  the  ad- 
ministrator's sale,  and  it  is  certain  that  tlie 
demurrer  did  not  present  the  point  that  the 
petition  and  amendment,  taken  together, 
were  bad  for  duplicity. 

2.  The  next  contention  of  the  defendant 
below  which  we  shall  consider  relates  to- 
the  alleged  error  In  dhrecting  the  verdict 
The  position  of  his  counsel  is  that  there 
was  no  intestacy  with  regard  to  the  lands  in 
which  Frances  Green  took  a  life  estate. 
This  contention  is  based  on  the  fourteenth 
item  of  the  will,  and  is  not,  in  our  Judgment, 
tenable.  The  testator  did  not  by  that  item, 
undertake  to  bequeath  or  devise  any  prop- 
erty. Even  If  he  had,  before  his  death,  tak- 
en the  proper  steps  to  legitimate  his  sons 
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10  rase  anyinmg  nnaer  ue  wui  noi  tnereoy 
disposed  of.  It  is  plain  that  there  was  not 
«Ten  an  attempt  by  tbe  testator  to  malce  any 
distrlbntlon  of  tbe  reversionary  interest  in 
the  lands  wherein  Frances  Green  was  to 
have  a  life  estate.  Certainly,  then,  a  mere 
request  or  direction  to  the  executors  to  have 
these  sons  legitimated  in  case  the  testator 
failed  to  do  so  while  in  life  did  not  clothe 
them  with  any  rights  as  devisees.  Tbe  posi- 
tion of  the  defendant  below  is  not  strength- 
ened by  the  fact  that  the  preamble  of  the 
will  recites  that  the  testator  "deems  it  right 
and  proper  *  *  *  that  he  should  make 
a  disposition  of  his  property."  If  he  did  not 
—as  was  the  case  here— in  fact  make  a  dis- 
position of  a  particular  portion  of  bis  es- 
tate, the  mere  espression  of  an  intention  or 
desire  to  dispose  of  all  of  it  must  count  for 
nothing.  The  case  of  Haralson  t.  Redd.  15 
Oa.  148,  strongly  illustrates  the  correctness 
of  what  is  now  ruled.  This  will  clearly  ap- 
pear from  a  reading  of  Judge  Lumpkin's 
opinion  in  that  case. 

3.  Though  there  was  an  intestacy  to  the 
extent  above  Indicated,  we  are  nevertheless 
satisfied  that  tbe  court  erred  in  directing  the 
verdict  of  which  complaint  is  made.     The 
plaintiff,  as  we  have  shown,  began  her  ac- 
tion on  the  theory  that  she  inherited  the  in- 
terest in  the  lands  for  which  she  sued  as 
heir  at  law  of  her  father.    If,  by  the  amend- 
ment discussed  above,  she  meant  to  also  as- 
sert title  as  heir  of  her  grandfather,  she 
was  taking  two  chances  for  a  recovery.    We 
may  give  her  the  benefit  of  this  interpreta- 
tion of  her  pleadings,  and  it  will  still  result 
that  the  direction  of  the  verdict  in  her  fa- 
vor wag  erroneous.    Dealing  first  with  her 
alleged  right  to  recover  as  heir  of  her  fa- 
ther. It  is  certainly  true  that  she  was  bound 
and  concluded  by  any  contract  he  made  with 
reference  to  the  property  in  dispute.    Ther 
was  evidence  to  sustain  the  defense  that 
agreed  with  bis  brother,  William  J.  Oli^ 
that  upon  the  death  of  their  mother 
property  they  quitclaimed  to  her  shoul- 
long  to  them  Jointly.    This  was  testif 
by  William  J.  Oliver.     In  another  d 
of  this  opinion  we  will  undertake  t 
that  his  testimony  on  this  point  wsr 
Bible.    There  was  also  evidence  to  • 
the  court  of  ordinary  granted  Will' 
ver,  as  administrator,  leave  to  se' 
realty    of   his   Intestate.     This 
enough  to  cover  the  property  in 
a  sale  by  the  administrator  to 
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from  testifying  In  hla  own  favor  under  such 
circumatances.  So  doing  would  surely  be  in 
accord  wiUi  the  spirit  of  the  eyidence  acts 
now  of  force.  Followins,  howerer,  tlie  plain 
legislatlTe  mandate  contained  in  section  5270 
of  tlie  Civil  Code,  to  the  effect  tliat  tbe  letter, 
and  not  tbe  spirit,  of  these  acts  shall  control, 
we  have  been  constrained  to  hold  tba^  in  a 
suit  instituted  by  tbe  heirs  at  law  of  a  de> 
ceased  person  the  defendant  Is  comi>etent 
to  testify  to  transactions  or  communications 
between  himself  and  such  deceased  person. 
See  Boynton  v.  Beese,  112  Ga.  3&4,  37  S.  K 
437,  and  cases  cited. 

6.  The  testimony  of  William  J.  Oliver  as 
to  the  agreement  between  himself  and 
George  W.  Oliver  mentioned  above  was  ob- 
jected to  on  tbe  ground  that  it  related  to  a 
contract  for  an  interest  In  land  which  could 
not  be  proved  by  itarol,  and  also  that  it  va- 
ried the  writings  embraced  In  tbe  three 
deeds  of  March  1,  1883.  We  do  not  think 
either  of  these  objections  was  good.  It  ap- 
peared from  tbe  testimony  of  William  J. 
Oliver  that  a  part  of  tbe  agreement  in  ques- 
tion was  that  be  should  pay  off  |4,000  ot  in- 
debtedness due  by  the  estate  of  bis  father, 
which  he  did,  thus  relieving  tbe  land  set 
apart  to  Frances  Green  of  an  Incumbrance. 
He  also  testified  that  the  land  which  George 
W.  Oliver  got  in  the  division  was  of  greater 
value  than  that  which  the  witness  received, 
and  that  he  consented  to  this  as  a  part  of 
tbe  general  contract  between  himself  and 
bis  brother.  Taking  this  testimony  to  be 
true,  William  J.  Oliver  fully  performed  his 
part  of  the  oral  agreement,  and  it  was  thus 
taken  out  of  the  statute  of  frauds.  This 
parol  evidence  did  not  tend  to  vary  or  add  to 
the  terms  of  tbe  three  deeds,  for  none  ot 
them  undertook  to  make  any  disposition  of 
the  land  set  apart  to  Frances  Green  after 
her  death,  or  declare  In  whom  the  title 
thereto  should  then  vest. 

7.  Plalnturs  counsel  objected  to  tbe  intro- 
duction in  evidence  of  tbe  deed  from  Wil- 
liam J.  Oliver,  as  administrator,  to  Arthur 
Hood.  Tbe  objections  were:  (1)  That  the 
order  of  sale  granted  by  the  court  of  ordi- 
nary to  tbe  administrator  did  not  confer  on 
him  any  authority  to  sell  the  property  in 
that  deed  described;  (2)  that  the  land  In 
question  was  In  possession  of  Frances  Green 
when  the  order  of  sale  was  granted,  and 
therefore  tbe  order  did  not  apply  to  it;  (3) 
that  no  Interest  In  this  land  bad  been  inven- 
toried or  appraised  as  a  part  of  George  W. 
Oliver's  estate,  and  accordingly  tbe  same 
was  not  covered  by  the  order  of  sale;  (4) 
that,  as  the  order  was  granted  In  tbe  life- 
time of  Frances  <jireeu,  it  could  only  have 
contemplated  a  sale  of  a  "remaining  or  re- 
versionary Interest,"  not  the  fee;  and  (5) 
that  it  had  not  been  shown  that  this  undi- 
vided interest  In  the  land  bad  in  fact  ever 
belonged  to  the  est.ite  of  George  W.  Oliver. 
Tbe  first  three  objections  are  met  and  dis- 
posed of  by  the  fnit  tb.it  tbe  court  of  ordi- 


nary granted  tbe  administrator  leave  to  aeU 
"all  tbie  real  esitate  belonging  to  tbe  estate 
of  George  W.  Oliver  lying  In  [Bandoiph) 
county."  This  order  was  certainly  broad 
enough  to  cover  every  interest  in  land  own- 
ed by  that  estate,  whether  In  possession  or 
in  expectancy.  As  tbe  sale  was  not  made 
till  after  tbe  death  of  Frances  Green,  it  is 
obvious  that  tbe  fourth  objection  was  not 
meritorious;  and,  in  view  of  tbe  testimony 
of  William  J.  Oliver  referred  to  above,  tbe 
fifth  objection  was  not  well  talcen. 

8.  The  plaintiff  also  ejcc^>ted  to  tbe  court's 
refusal  to  direct  a  verdict  in  her  favor 
for  one-tu4f.  Instead  of  one-fourth,  of  the 
lands  described  In  her  petition.  As  it  was 
error  to  direct  any  verdict  at  all  In  ber 
favor,  and  as  she  showed  ne  shadow  of  ti- 
tle to  any  interest  in  the  south  half  of  lot 
227,  though  she  sued  for  a  half  interest  in 
the  whole  of  that  lot,  this  assignment  of 
error  requires  no  farther  discussion. 

■Tudgment  in  the  one  case  reversed;  in  tbe 
other  affirmed.    All  tbe  Justices  concurring. 


WALUUOP  T.   WOIjFF  at  al.    WOLFF  ct 

al.    V.    WALDBOP    et    al.     HAYES    y. 
WOUt'F  et  aL    WOLFF  et  aL  v.  HATES 
et  al. 
(Supreme  Court  of  Georgia.    Feb.  4,  1802.) 

APPEAL,-KE\aEW-NEW    TRIAL-TROVBR— AC- 
TION ON  BOND— INSTKUCnONS— LIABttr- 
ITY   OP  SUKBTIKS— COSTS. 

1.  When  the  evldeneais  conflicting,  the  judg- 
ment ot  the  trial  judge  refnatng  ts  grant  a  new 
trial  will  not  be  reversed  unless  some  error  of 
law  was  committed  at  the  trial. 

2.  Gronuds  of  a  motion  for  a  new  trial  in 
which  error  is  assigned  upon  tiie  admission  of 
evidence  will  not  be  considered  by  this  court 
when  the  evidence  objected  to  is  not  set  forth 
therein  literally  or  in  Bubstance,  nor  attached 
to  the  motion  as  an  ecbibit, 

3.  The  refusal  to  bear  a  demaner  to  or  mo- 
tion to  dismiss  a  petition  cannot  be  properly 
made  the  subject  of  complaint  iu  a  motion  for 
a  new  trial. 

4.  The  extract  from  the  charge  complained 
of  in  the  motion  for  a  new  trial  was  not  erro- 
neous. 

5.  When  two  persons  against  whom  an  ac- 
tion of  trover  is  brought  unite  in  ezecnting  an 
eventual  condemnntion  money  bond,  in  which 
they  appear  as  principals,  and  a  third  person 
appears  as  surety,  all  binding  themselves 
"jointly  and  severally"  to  pay  the  eventnal 
condemnation  money  in  the  case,  tbe  two  prin- 
cipals are  each  surety  for  the  other,  as  well  as 
a  co-surety  with  the  surety. 

6.  When  an  action  of  trover  is  bronpiit 
against  two  persons,  and  they  unite  in  one 
eventual  condcniuation  money  t>ond,  with  an- 
other as  surety,  tbe  failure  of  the  plaintiff  to 
recover  agninst  one  of  the  defendants  does  unt 
discharge  tbe  surety. 

7.  The  surety  on  a  Iwnd  given  by  the  de- 
fendant in  an  action  of  trover  for  the  eventnal 
condemnntion  money  is  bound  by  tlie  judgment 
against  the  defendant,  and  cannot,  after  jmic- 
ment,  raise  any  question  which  eould  have 
t>een  raised  by  the  principal  before  jndnnent 

8.  Tbe  court  did  not  err  in  overruiing  tne  mo- 
tion for  a  new  trial,  nor  in  entering  judgment 
on  tbe  eventual  condemnation  money  borni 
against  the  surety,  but  did  err  in  refusing 
to  enter  judgment  on  such  bond  against  the  de- 
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is  giTen  tbat  the  jadgmcut  be  so  amended  as 
to  render  the  delendwit  liable  on  the  bond  in 
this  capacity. 

0.  If  the  clerk  or  a  trial  court  transmits  to 
this  conrt  portions  of  a  recorS  which  are  not 
specified  in  the  biU  of  exceptions,  or  sends  two 
or  more  copies  of  a  portion  of  the  record,  when 
only  one  copy  was  specified,  be  is  not  entitled 
to  a  judgment  for  the  cost  of  transmitting 
such  surplus  record  a^aiuet  any  party  to  tbe 
suit,  unless  such  transmission  was  made  at  the 
instance  or  request  of  the  party  or  his  counsel. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Tbomas  coun- 
ty;  J.  S.  Candler.  Judge. 

Action  by  Wolff  St  Happ  agaloat  8.  A. 
Waldrop  and  anothar.  Judgment  of  nonault 
as  to  defendant  Bryans,  and  for  plaintiffs 
against  defendant  Waldrop,  and  against  S. 
L.  Hayes  as  bis  surety.  Defendant  Waldrop, 
plaintiffs,  and  sold  Hayes  eacb  bring  error. 
Judgments  on  bills  of  exceptions  Nos.  1  and 
3  affirmad,  on  bill  of  exceptions  No.  2  revers- 
ed, and  on  bill  of  exceptions  No.  4  dismissed. 

"W.  O.  Snodgrass  and  D.  H.  Pope  &  Son, 
for  Waldrop  &  Hayes.  Arthur  Patten,  Ham- 
mond &  Hammond,  and  Hardeman,  Davis, 
Turner  ■&  Jones,  contra. 

COBB,  J.    Wolff  A  fiapp,  a  mercantile  co- 
partnership,   brongbt   an   action   of   trover 
against  S.  A.  Waldrop  and  R.  L.  Bryans  to 
recover  certain   described  personalty.     The 
defendants  gave  the  usual  eventual  condem- 
natiou  money  bond,  with  B.  Lu  Hayes  as  se- 
curity, and  filed  their  defense  to  the  action, 
which  In  eftect  denied  that  title  to  tbe  prop- 
erty described  In  the  petition  was  In  the 
piatntlSs.    At  tbe  trial  a  nonsuit  was  grant- 
ed as  to  Bryans,  and  a  verdict  was  retume' 
in  favor  of  plaintiffs  against  Waldrop.    T> 
court  entered  Judgment  on  the  bond  agal' 
Waldrop  as  principal  and  Hayes  aa  secur 
Waldr(q>  made  a  motion  for  a  new  '' 
which  was  overruled.    The  case  is  here 
four  bllte  of  exceptions,  which,  for  c> 
lence,  will  be  referred  to  as  Nos.  1,  2. 
4.     Waldrop  is  the  plaintiff  In  erro? 
1,   and  error  Is  assigned  therein  r 
refusal  of  the  conrt  to  grant  a  r 
Wolff  &  Happ  are  the  plaintiffs  < 
No.  2,  and  error  Is  assigned  in 
exceptions   upon   certain  ruUn; 
tbe  Judge  during  the  progress 
as  well  as  upon  others  made 
diet  was  rendered.     Hayes  s" 
and  he  assigns  error  on  certa 
by  the  court  after  tbe  verdl' 
which  be  claims  affected  h' 
on  the  eventual  condemni" 
In  No.  4,  Wolff  &  Happ  t 
error,  and  the  qnestionp 
similar  to  those  made  f 
also  sued  out  by  them 
questions  raised  In  b* 
2  and   4,  they  may 


could  have  been  prei>erly 
court  even  if  no  bUis  of  exc 
sued  out  by  «ither  Waldro 
vartooB  asalgiHneats  .at  err 
blUe  of  eaceptioBfi  raise  r 
but,  under  the  view  w* 
case,  It  Is  not  necesBa 
queHtlons  sbouid  be  d< 
as  we  deem  it  neeessi 
dar  to  dispose  of  the 
with  in  the  opinion  ' 
1.  It  was  InslBte'' 
refusing  to  grant  < 
that  the  verdict 
evidence.    The  t 
that  the  propei 
brought  had  b 
fendant  Wald- 
representatlo' 
mercantile  >^ 
tlons  were 
covering  t^ 
contract  c 
in  eonse< 
possessli- 
pf  the 
erty  hf 
even  .* 
cant' 
not 
sail 
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-gronnds.  In  7  of  them  the  moyant  sought  to 
raiBe  qnestlonn  Krowlng  oat  of  the  admission 
«f  testimony  which  had  been  objected  to  by 
-falm  on  the  trlaL  In  none  of  these  grounds 
\ras  the  evidence  objected  to  set  forth,  ei- 
ther literally  or  in  substance,  or  attached  to 
■the  motion  as  an  exhibit  Such  being  the 
case,  this  conrt  cannot  consider  the  assign- 
iments  of  error  made  in  these  grounds.  Red- 
ding V.  Lomon,  112  Ga.  491,  87  S.  B.  711 
(1);  Allen  t.  Harris,  113  Ga.  107,  88  S.  E. 
322  (1);  Smith  t.  Black,  Id.  166,  88  S.  E.  835 
<2);  Bowdoin  v.  State,  Id.  1160,  89  S.  E.  478. 

8.  One  ground  of  the  motion  complains 
that  the  court  erred  in  refusing  to  hear,  ei- 
ther before  going  Into  the  trial,  or  at  any 
«tage  thereof,  a  general  demurrer  or  motion 
to  dismiss  which  liad  been  filed  by  the  de- 
fendant Waldrop.  This  conrt  has  repeatedly 
ruled  that  the  OTerruling  of  a  demurrer  to 
a  petition  cannot  be  properly  made  a  ground 
of  a  motion  for  a  new  trial.  Willbanks  v. 
nntrlner,  98  Ga.  801,  25  S.  E.  841  (l);  Shu- 
man  T.  Smith,  100  Oa.  415,  28  S.  E.  448  (1); 
Railway  Co.  t.  Cook,  106  Oa.  460,  32  S.  B. 
686  (1).  Hie  refusal  of  the  conrt  to  bear  a 
demurrer  or  motion  to  dismiss  a  case  Is.  in 
its  efTect,  so  far  as  the  defendant  is  concem- 
-ed,  the  same  as  if  the  demurrer  or  motion  to 
-dismiss  had  been  OTermled,  and  the  same  rea- 
son which  would  prevent  an  assignment  of 
error  on  the  one  ruling  from  being  made  a 
ground  of  a  motion  for  a  new  trial  would 
make  an  assignment  of  error  in  this  way  on 
the  other  Improper. 

4.  Complaint  is  made  in  one  ground  of  the 
motion  that  the  verdict  was  contrary  to  a 
specified  portion  of  the  Judge's  charge,  and 
in  another  ground  it  is  alleged  that  a  new 
trial  should  be  granted  because  the  evidence 
shows  that  the  plaintlfTs  had  not  given  credit 
to  Waldrop  on  the  faith  of  any  statements 
made  by  him  to  the  mercantile  agency  or  the 
plaintiffs.  These  assignments  of  error  are, 
In  effect,  that  the  verdict  la  contrary  to  evi- 
dence, and  what  haa  been  said  above  with 
reference  to  the  general  grounds  of  the  mo- 
tion for  a  new  trial  disposes  of  these  grounds. 
Only  one  ground  of  the  motion  for  a  new 
trial  remains  to  be  considered.  In  that 
ground,  complaint  Is  made  that  the  court 
erred  in  charging  the  Jury  as  follows:  "You 
will  consider  the  time  when  such  statements 
were  made,  and  how  much  time  elapsed  be- 
tween the  time  of  the  making  of  the  sale  and 
the  time  of  making  the  statement  to  the 
agency.  I  charge  yon  tliat  the  law  does  not 
undertake  to  fix  any  particular  time,— sixty 
days,  thirty  days,  nor  any  other  time,— but 
leaves  it  to  you  to  decide  whether  the  credit 
was  given  under  faith  of  the  statement,  and 
as  to  whether  such  statement  was  made, 
contemplating  the  purchases  In  question,  and 
thus  became  fraudulent."  There  does  not 
seem  to  ns  to  be  any  error  in  this  charge,  as 
it  seems  to  be  in  substantial  accord  with  the 
general  rule  laid  down  in  the  case  of  New- 
man v.  H.  B.  Claflin  Co.,  107  Ga.  83,  95,  32  8. 


E.  043,  945,  where  Mr.  Justice  Lewis,  in  the 
opinion,  said:  "No  arbitrary  mie  can  be 
fixed,  defining  what  lapse  of  time  shall  expire 
after  the  representation  Is  made  before  It  can 
be  said  the  party  did  not  act  upon  it  to  his 
injury.  Of  course,  the  longer  the  interval, 
the  weaker  may  be  the  case  that  makes  such 
representation  the  foundation  for  a  rescis- 
sion, and  the  more  difficult  it  may  be  to  prove 
or  establish  the  fraud  based  upon  such  mis- 
representation; but  all  these  are  matters 
for  consideration  by  the  Jury." 

6.  After  the  verdict  against  Waldrop  bad 
been  published,  counsel  for  plaintiffs  moved 
to  enter  Judgment  on  the  eventual  condemna- 
tion money  bond  against  Waldrop  as  prin- 
cipal and  Bryans  and  Hayes  as  securities; 
and  upon  objection  by  the  attorney  who  rep- 
resented Bryans  and  Hayes  the  court  over- 
ruled this  motion,  and  directed  Judgement  to 
be  entered  against  Waldrop  alone  as  prin- 
cipal and  Hayes  as  security,  thereby  releas- 
ing Bryans  from  all  liability.  To  this  rul- 
ing the  plaintiffs  excepted.  The  court  erred 
in  not  entering  Judgment  against  Bryans  as 
a  surety  on  the  bond.  The  general  rule  is 
that  Joint  obligors  are  sureties  for  each  other. 
See  1  Brandt,  Sur.  (2d  Ed.)  {  38.  This  rule 
has  been  applied  by  this  court  to  defendants 
who  unite  in  an  appeal  bond.  Lewis  v. 
Maulden,  93  Ga.  768,  21  8.  E.  147.  In  that 
case  three  persons  were  sued  as  defendants 
in  the  county  court,  and  Judgment  was  there 
rendered  against  all  of  them.  All  of  the  de- 
fendants appealed,  uniting  in  one  appeal 
bond,  and  giving  another  person  as  security. 
In  the  superior  conrt  a  verdict  was  rendered 
against  one  of  the  defendants  only,  and  two 
of  them  were  released  from  liability  opon 
the  verdict  on  the  original  cause  of  action. 
It  was  held  that,  although  they  were  rdeased 
as  principals,  they,  together  with  the  surety 
on  the  appeal  bond,  were  all  sureties  for  the 
principal,  who  was  held  bound  as  such.  If 
this  rule  is  applicable  in  the  case  of  an  ap- 
peal bond,  we  see  no  good  reason  why  it 
should  not  apply  in  the  case  of  an  eventual 
condemnation  money  bond  given  by  defend- 
ants Jointly  sued  in  an  action  of  trover,  and 
who  unite  In  a  bond  with  a  surety,  in  which 
they  bind  themselves,  "Jointly  and  Beverally." 
to  pay  the  eventual  condemnation  money  In 
the  case.  Bryans  and  Waldrop  need  not 
have  united  in  a  common  bond  when  tbey 
were  arrested  on  the  bail  process,  each  one 
having  the  right  and  privilege  of  giving  a 
separate  bond.  If  he  had  seen  proper;  but 
having  chosen  to  unite  in  a  common  bond, 
they  became  subject  to  the  general  rule  above 
referred  to,— that  Joint  principals  in  a  bond 
are  sureties  for  each  other. 

6.  After  the  verdict  agahist  Waldrop  bad 
been  published,  Hayes,  the  surety  on  the 
eventual  condemnation  money  bond,  objected 
to  any  Judgment  being  entered  against  him 
on  the  bond,  for  the  reason  that  Bryans  hav- 
ing been  relieved  of  all  liability  aa  principal 
in  the  case  by  the  Judgment  of  nonsuit,  and 
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and  he  was  therefore  discharged  from  lia- 
bility on  the  bond.  As  we  have  reached  the 
conclusion  that  the  court  erred  In  releasing 
Bryans  from  liability  as  a  surety  for  Wald- 
rop  and  for  Hayes,  a  Judgment  will  be  en- 
tered against  Bryans  In  this  capacity,  and 
consequently  Hayes  has  no  further  ground 
of  complaint  with  reference  to  the  ruling  of 
the  Judge  as  to  this  matter.  It  Is  only  nec- 
essary, therefore,  to  consider,  under  this  as- 
signment of  error,  whether  Hayes  was  re- 
leased by  the  fact  that  the  suit  was  original- 
ly brought  against  Waldrop  and  Bryans,  and 
the  plaintiffs  failed  to  obtain  a  Judgment 
against  Bryans.  The  Code  provides  that, 
when  the  defendant  in  an  action  of  trover  Is 
held  to  ball,  the  officer  serving  the  process 
must  take  a  bond  conditioned  "for  the  forth- 
coming of  such  personal  property  to  answer 
such  judgment,  execution,  or  decree  as  may 
be  rendered  or  Issued  in  the  case,  and  such 
security  shall  be  bound  for  the  payment  of 
the  eventual  condemnation  money."  Civ. 
Code,  8  4606.  The  bond  taken  In  the  present 
case  was  in  substantial  compliance  with  this 
section;  the  condition  being  that  should 
Waldrop  and  Bryans  "produce,  or  cause  to 
be  produced,  and  forthcoming,  said  articles 
of  merchandise,  to  answer  the  Judgment  that 
may  be  made  in  said  case,  and  shall  well 
and  truly  pay  the  eventual  condemnation 
money,  then  this  bond  to  be  void."  This  ex- 
act question  does  not  seem  to  have  been  here- 
tofore presented  to  this  court.  No  case  de- 
cided by  it  Is  cited  on  the  brief  of  counsel, 
nnd  we  have  been  able  to  find  none  in  our 
Investigations.  Other  courts  have,  however, 
dealt  with  this  and  similar  questions;  and 
the  ruling  of  the  learned  judge  who  presided 
at  the  trial  is  amply  supported  by  respectable 
authority,  which  we  think  should  be  follow- 
ed. In  the  absence  of  any  ruling  to  the  con- 
trary by  our  own  courts.  In  the  case  of  New- 
ell V.  Norton,  3  Wall.  257  (1),  18  L.  Ed.  271,  it 
was  held  that  If  a  libelant  In  the  admiralty 
have  originally  proceeded  against  a  vessel, 
master,  owners,  and  pilot,  the  libel  may  be 
amended  so  as  to  apply  to  the  vessel  and 
master  only,  and  that  such  an  amendment, 
neither  Increasing  nor  diminishing  their  lia- 
bility, will  not  discharge  the  sureties  to  the 
usual  bond  given  on  release  of  a  vessel  seized 
by  process  of  the  admiralty.  In  the  opinion 
the  following  language  is  quoted  from  King 
V.  Holland,  4  Term  R.  459:  "Every  person 
bailing  such  property  is  considered  as  holding 
It  subject  to  all  legal  dispositions  of  the 
court."  We  quote  the  following  headnote 
from  Leonard  v.  Speidel,  IM  Mass.  356:  "In 
an  action  against  A.,  B.  and  0.,  the  rendering 
of  Judgment  against  A.  and  B.  only,  and  for 
C.  does  not  exempt  sureties  from  liability 
on  a  Joint  and  several  bond  given  by  tliera. 
with  A.,  B.,  and  O.  as  principals,  to  dissolve 
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which  he  shall  recover  therein.'  "    In  Poole  v. 
Dyer,  123  Uass.  863,  It  was  held  that  the  fact 
that  the  plaintiffs  voluntarily  discontinued 
the  suit  against  one  of  the  defendants  did 
not  discharge  the  surety  upon  a  bond  given 
tn  language  similar  to  that  referred  to  In  the 
case  of  Leonard  v.  Speldel.    See,  also,  Dal- 
ton  V.  Barnard,  160  Mass.  473,  23  N.  E.  218; 
Heynemann  v.  Eder,  17  Cal.  434;  2  Brandt 
Sur.  (2d  Ed.)  g  470;  24  Am.  &  Eng.  Enc.  Law 
(1st  Ed.)  p.  S60,  note  3.    The  principle  de- 
duclble  from  these  authorities  seems  to  be 
that  when  a  bond  is  given  under  statutes 
similar  to  our  bail  trover  statute,  and  the 
suit  Is  against  parties  who  are  bound  both 
severally  and  Jointly    to  the  plaintiff,— the 
purpose   of  the  bond  being  to  secure  the 
plaintiff  either  the  return  of  the  property,  or 
the  payment  of  the  eventual  condemnation 
money,  in  the  event  he  obtains  a  judgment 
in  the  case,  the  plaintiff  is  entitled,  in  the 
event  he  recovers  in  the  suit,  to  a  Judgment 
on  the  bond  against  any  of  the  persons  sued 
originally  in  the  action,  and  that,  inasmuch 
as  the  surety  upon  the  bond  enters  into  the 
contract  of  suretyship  with  a  full  knowledge 
that  the' plaintiff  may  recover  against  all  or 
may  recover  only  against  some  of  the  defenr 
ants  sued,  he  is  boimd  In  the  event  any  la 
ful  judgment  rendered  in  the  case  aga' 
any  one  who  was  originally  sued  Is  not 
piled  with.    The  purpose  of  the  bond 
protect  the  plaintiff,  and  to  Insure  * 
the  fruits  of  his  recovery  against  en: 
defendants  sued,  and  the  undertakir 
surety  is  to  see  that  the  plaintiff 
tected.    The  surety  enters  Into  tt 
with  a  full  knowledge  of  the  tf 
case  may  be  lawfully  changet' 
ment  or  otherwise,  and  when 
the  statute  are  as  broad  as 
bond  is  a  substantial  comp' 
statute,  as  in  the  present 
must  make  good  to  the  pi 
Judgment  rendered  in  thr 
defendant  who  was  suf 
ever,  that.  In  those  Jw 
plaintiffs  may  discont! 
ant  and  summon  In  f 
ance  as  to  one  and  t 
other  will  release  ' 
See  cases  cited  in  ^ 
wherever  the  suJ' 
both  Jointly  and 
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eral  makers  of  a  prominory  note,  and  the 
platartlfffl  dismissed  tbe  action  as  to  one  of 
the  defendants,  and  obtained  a  Jndgment  Xty 
default  against  tbe  other.  On  a  Mil  filed  by 
the  defendant  against  Whom  the  Judgment 
was  rendered  to  en}oln  the  anforoement  of 
an  ezecntlon,  It  iras  held  that  the  diemisBal 
as  to  the  other  defendant  did  not  opentte  as 
a  discharge  of  the  defendant  against  whom 
tbe  Judgment  was  rendered.  It  is  stated  in 
the  headnote  In  that  case  that  If  the  party 
agnlnst  whom  the  judgment  ^aa  obtained 
was  a  principal,  and  the  other  was  a  surety, 
the  rule  would  be  different;  and  Judge  Trippe, 
In  the  opinion,  gives  as  a  reason  for  this 
latter  proposition  "that  a  creditor  cannot,  by 
volnntaiily  bringing  suit,  thus  discharge  the 
surety  from  the  necessity  of  giving  [notice 
to  sue],  put  blm  at  ease  and  off  his  guard, 
and  then,  after  the  lapse  of  a  considerable 
time,— it  may  be,  after  protracted  iitigstlon, 
—suddenly,  of  his  own  motion,  and  without 
notice  to  the  surety,  dismiss  the  action  as  to 
the  principal,  and  claim  the  payment  of  the 
debt  from  the  surety."  It  is  apparent  that 
there  was  Inrolved  In  this  case  no  Question 
relating  to  sntcityshlp,  and  w^at  is  said  in 
the  headnote  and  opinion  on  this  subject  was 
purely  obiter.  The  case  of  Howes  r.  Patter- 
son, 76  Qa.  689,  was  relied  on  by  counsel  for 
Hayes  as  authority  for  the  proposition  con- 
tended for  by  him,— that,  after  the  nonsuit 
had  been  granted  in  the  case  as  to  Bryans, 
no  lawful  Judgment  could  be  rendered 
agahiBt  Hayes  as  security  on  the  bond;  his 
undertalilng  having  been  to  answer  for  the 
default  of  both  Bryans  nnd  Waldrop  Jointly, 
and  not  for  either  indindually.  That  was  a 
case  where  an  attachment  was  sued  out 
against  a  partnership  composed  of  three  per- 
sons, and  at  the  trial  the  plaintiff  having  dis- 
continued as  to  two  of  the  partners,  sought 
to  enter  a  general  judgment  against  the  re- 
maining partner  as  an  hidlvidual,  and  also  a 
Judgment  upon  the  bond  which  had  been  g^v- 
en  to  dissolve  the  attachment  It  was  held 
that,  as  the  partnership  was  sued,  there 
could  be  no  general  Judgment  against  any  of 
the  partners  as  Individuals,  and  that  there- 
fore there  could  be  no  Judgment  on  the  bond. 
There  seems  to  be  some  conflict  in  the  de- 
cisions of  this  court  in  reference  to  the  ques- 
tion as  to  whether.  In  a  suit  against  a  part- 
nership, a  Judgment  against  one  only  of  the 
partners  as  an  Individual  can  be  lawfully 
rendered.  In  Wooten  t.  Nail,  18  Ga.  610, 
684,  the  suit  was  treated  as  one  against  co- 
partners, and  tte  court  held  that  if,  upon 
the  trial,  It  appcurtHl  that  one  of  them  was 
not  liable,  Judgment  could  be  rendered 
against  the  other  as  an  individual.  In  Fran- 
cis V.  Dlckel,  08  Ga.  265,  it  was  held  that  in 
a  suit  against  partners,  where  there  was  a 
plea  of  no  partnership,  which  was  sustained. 
If  the  I>roof  authorised  a  Judgment  against 
one  of  them  as  an  individual,  a  judgment 
binding  him  In  this  capacity  could  be  render- 
ed.   In  the  case  of  Maynard  r.  Ponder,  75 


Ga.  666  (1).  the  same  ruling  is  maAe,  In  sab- 
stance;  one  of  the  pleas  died  being  constrDed 
to  b«,  In  effeet;  a  plea  of  no  partnership. 
The  cases  Just  cited  were  founded  upen  -con- 
tract; and  a  eimllfer  mllng  was  made  In  the 
case  of  Austin  r.  Appling,  flB  Ga.  S6,  99,  IS 
0.  B.  960  (5),  where  a  suit  was  broosrht 
agahist  three  persons,  as  partners,  for  a  tort 
and  there  was  a  plea  of  no  partnersbip. 
which  was  sustained;  the  evidence  authoris- 
ing a  reeorery  against  one  of  them,  wliicb 
was  allowed.  In  the  case  of  Ledtietter  v. 
Dean,  82  Ga.  790,  9  B.  B.  720,  it  was  dis- 
tinctly held  that  in  an  action  against  a  firm, 
as  partners,  on  an  account  arising  from  a 
contract  to  do  certain  work,  a  verdict  a^lnst 
only  one  of  the  partaerB,  If  warranted  by  the 
evidence, '  was  sustainable.  There  dees  not 
seem  to  hare  been  any  plea  In  this  case  ex- 
cept that  of  not  Indebted,  and  nothing  which 
was  equivalent  to  a  plea  of  no  partnership. 
See,  also,  Price  t.  BeH,  88  Ga.  740,  15  B.  B. 
«L0.  In  Beswertb  t.  West,  68  Oa.  825,  It 
was  held  that  where  three  were  sued  as  part- 
ners on  notes  ejrecuted  by  one  of  them,  and 
the  existence  of  the  partnersbip  was  con- 
tested, but  the  erldenee  rtiowed  that.  If  there 
was  a  partnership,  all  three  of  tbe  defend- 
ants were  members,  a  rerdlct  against  two 
only,  omitting  the  defendant  who  made  the 
notes  sued  on,  was  contrary  to  erideBce. 

It  seems,  therefore,  that  the  mllng  in 
Howes  V.  Patterson,  supra,  Is  in  conflict 
with  several  dedslcns  of  this  court,  some  of 
them  rendered  befbre  the  date  of  that  deci- 
sion. It  is  not,  however,  necessary  in  the 
present  case  to  determine  which  of  the  de- 
cisions dealing  with  this  question  are  bind- 
ing, fur  the  reason  that  the  present  suit  was 
not  «  suit  against  a  partnership,  but  was 
simply  a  suit  against  Joint  trespassers;  and 
whether  the  rule  laid  down  in  Howes  v. 
Patterson  and  similar  cases  is  correct,  or 
whether  the  rule  laid  down  In  the  other  de- 
cisions is  sound.  It  is  certainly  settled,  not 
only  by  the  Code,  but  by  the  decisions  of 
this  court,  that  in  suits  against  two  or  more 
persons  as  Joint  and  several  contractors,  or 
Joint  trespassers,  other  than  as  partners.  If 
the  suit  be  discontinued  by  the  plaintiff,  or 
dismissed  by  the  court,  as  to  one  or  more  of 
those  sued,  the  suit  may  proceed  against  the 
remaining  defendants,  and,  if  a  recovery 
against  tiiem  Is  warranted  by  the  evidence. 
Judgment  may  be  rendered  against  them. 
See  Civ.  Code,  I  5104;  McArdle  v.  Bullock. 
45  Ga.  89;  Telegraph  Co.  v.  Griffith,  HI  Ga. 
658,  689,  80  S.  E.  S59.  The  sureties  on  a 
bond  given  for  the  eventual  condemnation 
money  In  an  action  of  trorer,  or  similar 
bonds  in  other  legal  ptoceedlngs,  take  all 
the  risks  that  are  Incident  to  whatever  law- 
ful changes  may  be  made  In  the  proceedings 
as  to  parties  or  otherwise;  and  a  bond 
which  Is,  In  effect,  an  undertaking  to  answer 
the  Judgment  or  decree  in  a  given  case, 
binds  the  surety  to  answer  whatever  Judg- 
ment or  decree  may  be  lawfully  rendered  Id 
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andertaking  of  Hayes  vtms  to  have  tk«  preo- 
erty  fortbcomlng  to  answer  wbatever  Judg- 
ment was  rendered  In  tbe  case,  or  to  pay 
the  eTentoal  coademnation  mooey  If  a.  Judg- 
ment for  SKtney  ebonld  be  entered,  and,  as  a 
Judgment  agaJtnst  Waldrop  In  his  indiTldaal 
capacity  for  a  given  sum  of  moaey  was  law- 
fully autlu>riaed.  Hayes  was  bound  as  se- 
curity for  tbe  same  amount  tbat  tbe  Judg- 
ment had  beoi  rendezred  against  WaldT«9. 
There  !s  an  additional  reajBon  wby,  In  the 
present  case,  Hayes  should  sot  be  permitted 
to  raise  any  question  as  to  tbe  propriety  of 
the  nonsuit  as  to  Bryans.  He,  through  his 
counsel,  seems  to  have  invoked  tbe  nilli^ 
which  resulted  In  the  nonsuit,  and  It  would 
seem  that  he  should  not  be  allowed  at  a  sub- 
sequent stage  of  the  case  either  to  questicn 
the  soundness  of  the  ruUngs  thus  inyeked, 
or  to  set  ap  tbat  he  was  in  any  way  preju- 
diced thereby.  See,  In  this  connection,  liu- 
tber  y.  Clay,  100  Oa.  236,  28  S.  B.  46  CU.  29 
L.  R.  A.  05,  and  cases  cited.  While  Hiiyes 
had  no  right  to  ajipear  at  tbe  stage  of  tbe 
case  at  which  tbe  motion  to  Boneuit  was 
made  (see  H«lmes  v.  Langston,  110  Ga.  861, 
36  8.  £.  251),  be  seems  to  have  been  pemlt- 
ted  by  the  court  to  appear  and  participate 
In  tbe  trial;  and,  uad&:  such  cirottmstanoes, 
tbe  same  principle  which  would  preclude  a 
party  from'  afterwards,  In  a  subsequent 
stage  of  tbe  case,  questioning  a  ruling  made 
in  his  £aT«r,  would  seem  to  prevent  him 
from  calling  in  quetti»n  tiie  correctness  of 
tbe  Judgment  ef  netasuit 

7.  When  Judgment  was  about  to  be  en- 
tered upon  tbe  eventual  condemnation 
money  bead,  in  addition  to  tbe  reason  above 
referred  to  why  the  Judgment  should  not  be 
entered  against  Hayes  as  surety,  it  ivas  con- 
tended tbat  as  it  appeared  from  tbe  evi- 
dence in  tbe  trial  of  the  case  that,  at  tbe 
time  of  tbe  making  and  flllng  of  the  bail 
affidavit  by  the  plaintiff,  neither  Waldro$) 
nor  Bryans  was  in  possession  of  tlie  prop- 
erty, and  this  was  known  to  the  plalntiSs, 
the  socety  was  not  liable  on  tbe  bond.  In 
other  words,  the  point  is  made  that  the  bail 
affidavit  was  false.  In  so  far  as  It  stated 
that  the  defendants  were  In  possessioo  of 
the  property,  and  that  for  this  reason  tbe 
•nrety  on  tbe  eventual  condemnation  mooey 
bond  was  not  liable.  It  is  too  well  settled 
now  to  admit  of  any  discussion  that  a  surety 
on  an  eventnal  condemnation  money  bond 
in  an  action  of  trover  Is  bound  by  tbe  Judg- 
ment against  his  principal,  and  will  not  be 
beard,  after  Judgment,  to  raise  any  question 
which  could  have  been  raised  by  his  princi- 
pal' before  Judgment.  Jackson  v.  Gruilmar- 
tin,  61  6a.  5i4;  Grawford  v.  Jones,  65  Oa. 
52S  C2);  Thomas  v.  Price,  88  Ga.  583,  15  S. 
£.  11  (2);  Hogans  v.  Dixon,  105  Ga.  171,  31 
S.  E.  422  (1);  Holmes  v.  Langston,  110  Ga. 
86S,  86  S.  £.  296.  In  the  case  last  cited  it 
was    said:    "After    becoming    securities    on 


tbe  litigation  tbe  obligation  they  have  un- 
dertaken,—to  pay  tbe  Judgment  If  the  plain- 
tiff elects  to  recover  a  money  verdict,  or 
deliver  tbe  property,  or  pay  damages  in  lieu 
thereof,  if  an  alternative  verdict  is  ren- 
dered," 

8, 8.  Tbe  foregoing  deals  with  all  of  the  ques- 
tieas  raised  in  tbe  first  bill  of  exceptions,  in 
which  Waldrcf)  was  tlte  plaintiff  in  error,  and 
tbe  third  bUi  of  exceptions,  in  which  Hayes 
was  tbe  plaintiff  In  error.    -The  Judgment  on 
each  of  these  bUIs  of  exceptions  must  be  af- 
firmed.   On  tbe  second  bill  of  exceptions,  in 
which  Wolff  &  Happ  are  tite  plaintifla  in  error, 
tl>e  Judgment  must  be  reversed,  because  tbe 
court  erred  in  bolding  tbat  Bryans  was  not 
bound  as  a  surety  on  the  eventual  condemna- 
tion money  boad;  and  ;dicection  Is  given  that 
Judgment  be  entered  against  Waldrop   as 
Iirlnctpal  and  Bryans  and  Hayes  as  sureties 
on  tbe  eventual  condemnation  money  bond. 
There  are  other  assignments  of  error  in 
these  bills  of  exceptions,  but,  under  tbe  Judg- 
ment rendered  by  us,  it  is  unnecessary  to  de- 
termine them.    Complaint  is  made  that  the 
court  erred  in  granting  a  nonsuit  as  to  Bry- 
ans.    As  the  effect  of  our  Judgment  is  to 
make  Bryans,  severally,  as  well  as  Jointly 
with  Hayes,  liable  for  the  entire  amount  re- 
covered by  tbe  plaintiffs,  they  have  no  reaso 
to  complain  of  the  granting  of  the  nons< 
as  to  him.    Wbile  his  liability,  so  far 
Hayes,  tbe  surety,  is  concerned.  Is  diffe' 
his  liability  to  the  plaintiffs  is  practical' 
same  as   if  Judgment  has   been   rec 
against  him  as  a  principal.    Error  Is 
signed  upon  Judgments  of  tbe  court 
to  strike  certain  demurpers  of  tb' 
ants,  refuslAg  to  strike  the  answ 
lug  certain  amendments  to  tbe  ar 
overmllBg    a    motion    to    direc' 
against  the  defendants  because 
not  been  duly  filed.     As  the 
Judgment  ia  to  affirm  the  ' 
Waldrop,  and  to  make  Bry< 
same  extent  he  would  have 
had  been  returned  agains<' 
essary,  so  far  as  the  pie 
ed,  to  determine  any  of  • 
fourth  bin  of  exceptlOJ 
plicate  of  the  second  ' 
there  was  really  no 
this  bin  of  exceptlo'^ 
writ  of  error  on  tb' 
missed;   the  only 
was  necessary  to 
ent  case  having 
plaintiffs  In  en 
of  ezceptioos. 

When  this 
counsel  for 
clerk,  in  tr 
eral  cases 
ted  porti 
8peclfle<^ 
more  t* 
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ord  which  was  specified,  when  only  oae  copy 
was  specifled,  and  asked  that  In  no  event 
ataotild  any  costs  be  taxed  against  their  cli- 
ents for  any  part  of  such  unnecessary  rec- 
ord.  We  have  not  examined  the  record  for 
the  pnrpose  of  deteimlnlng  what  portion 
thereof  was  improperly  transmitted  to  this 
court,  and  do  not  deem  it  necessary  to  make 
any  direction  in  reference  to  the  matter.  Of 
course,  the  clerk  Is  not  entitled  to  costs  for 
transmitting  any  portion  of  the  record  which 
was  not  specified  or  which  was  unnecessari- 
ly copied  twice;  and,  upon  a  motion  to  tax 
costs  in  the  supferlor  court,  the  parties  will 
bare  a  right  to  be  heard  on  this  question, 
and  If  it  should  appear  that  none  of  the  par- 
ties, not  their  counsel,  were  responsible  in 
any  way  for  the  act  of  the  clerk  in  transmit- 
ting the  surplus  record,  none  of  them  should 
'be  compelled  to  pay  for  the  same.  See,  in 
this  connection.  Telegraph  O.  v.  Hill,  86 
Ga.  500,  12  S.  B.  877  (8);  Car  Co.  v.  Martin. 
95  Ga.  314,  22  S.  B.  700  a).  29  L.  R.  A.  498. 
Judgments  on  bills  of  exceptions  designat- 
ed above  as  Nos.  1  and  3  affirmed;  on  bill  of 
«xceptlons  designated  No.  2,  reversed,  with 
direction;  writ  of  error  on  bill  of  exceptions 
designated  as  No.  4  dismissed,  with  direction. 
All  the  justices  concurring. 


TUCKER  V.  MURPHY. 
(Supreme  Ooart  of  Georgia.    Feb.  6,  1902.) 

PARTNERSHIP— DISSOLUTION— AGREEMENT  TO 

PAT   DEBTS— ACTION    THEREON 

—INJUNCTION. 

1.  When  a  partnership  is  dissolved  by  the 
pnrcha^ie  by  one  partner  of  the  interest  of  an- 
other, and  the  contract  of  dissolution  provides 
that  the  purchasing  partner  shall  pay  the  debts 
of  the  firm,  the  outgoing  partner  is  entitled  to 
bring  suit  against  the  purchasing  partner  as 
soon  as  he  fails  to  pay  any  of  the  matured 
debts  of  the  firm. 

2.  In  a  case  of  the  character  above  referred 
to,  the  outgoing  partner  is  not  entitled  to  an 
injunction  to  restrain  the  purchasing  partner 
from  selling  or  incumbering  his  property,  even 
though  he  may  be  about  to  move,  or  may  be 
causing  his  property  to  be  removed,  beyond  the 
limits  of  the  state,  or  is  fraudulently  disposing 
of  the  same  for  the  purpose  of  defeating  the 
payment  of  the  debts  of  the  firm.  The  remedy 
in  such  a  case  is  either  by  attachment  or  writ 
of  ne  exeat,  according  to  the  circumstances  of 
the  case. 

(ciyilabus  by  the  Court.) 

Error  from  superior  court,  Fayette  coun- 
ty; E.  J.  Reagan,  Judge. 

Action  by  J.  R.  Murphy  against  J.  B.  Tuck- 
er. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

W.  B.  Holllngsworth  and  Hugh  M.  Dor- 
sey,  for  plaintiff  in  error.  J.  W.  Wise  and 
J.  F.  Golightly,  for  defendant  in  error. 

COBB,  J.  This  was  an  application  for 
injunction  filed  by  Murphy  against  Tucker, 
and  the  all^ations  of  the  petition  were.  In 
substance,  as  follows:  The  parties  had  been 
engaged  in  the  mercantile  business  as  part- 


ners under  the  firm  name  of  J.  B.  Tucker 
&  Co.  The  firm  was  dissolved  by  the  plain- 
tiff selling  his  interest  to  the  defendant,  who 
took  charge  of  the  business  and  agreed  to 
pay  all  of  the  debts  of  the  firm,  and  to  re- 
lieve the  plaintiff  from  liability  on  such  debts. 
The  defendant  has  failed  to  pay  the  debts 
of  the  firm,  and  there  are  two  suits  pending 
on  debts  due  by  the  firm.  The  defendant  Is 
selling  or  attempting  to  sell  all  of  his  prop- 
erty, and  preparing  to  move  beyond  the  lim- 
its of  the  state,  and  upon  information  and 
belief  it  is  charged  that  he  has  sold  out  his 
interest  in  the  mercantile  business,  and  the 
same  has  not  been  paid  for,  and  unless  re- 
strained be  will  dispose  of  all  of  his  pr<q»erty 
and  leave  the  state.  Plaintiff  will  be  re- 
sponsible for  such  portions  of  the  debts  of 
the  firm  as  remain  then  unpaid.  The  pray- 
ers of  the  petition  were  that  the  defendant 
be  enjoined  from  selling  his  property  or  In- 
cumbering the  same,  that  a  receiver  be  ap- 
pointed, for  general  relief,  and  for  process. 
At  the  hearing  the  defendant  showed,  as 
cause  for  not  granting  the  relief  prayed  for, 
a  demurrer  which  had  been  filed  to  the  peti- 
tion, setting  np  that  there  was  no  equity 
in  the  petition,  and  that  the  plaintiff  had 
adequate  and  complete  remedies  at  law,  by 
attachment  and  other  processes.  The  Judge 
granted  the  Injunction  prayed  for,  but  pro- 
vided that  the  same  might  be  dissolved  by 
the  defendant  upon  his  entering  into  a  bond 
with  good  security  in  a  given  amount  to  in- 
demnify the  plaintiff  against  loss  on  account 
of  the  debts  referred  to  in  the  petition.  To 
this  judgment  the  defendant  excepted. 

There  was  no  equity  in  the  petition  which 
authorized  the  granting  of  an  injunction.  If 
the  defendant  was  actually  removing,  or 
about  to  remove,  beyond  the  limits  of  the 
county,  or  was  causing  his  property  to  be 
removed  beyond  the  limits  of  the  state,  an 
attachment  might  issue  against  him  at  the 
Instance  of  the  plaintiff  for  whatever  sum 
waa  necessary  to  discbarge  the  debts  of  the 
firm  which  the  defendant  had  failed  to  i>ay, 
as  he  had  contracted  to  do.  Civ.  Code,  I 
4610.  The  contract  entered  Into  between 
the  plaintiff  and  the  defendant  at  the  time 
the  firm  dissolved  was  one  by  which  the  de- 
fendant obligated  himself  to  pay  the  debts 
of  the  firm,  and  in  such  a  case  there  is  a 
breach  of  the  contract  whenever  the  partner 
agreeing  to  pay  the  debts  falls  to  do  so,  and 
the  outgoing  partner  can  maintain  a  suit 
without  having  paid  anything  himself.  The 
rule  is  otherwise  when  the  contract  la  sim- 
ply one  of  hidemnlty,  or  to  hcdd  the  part- 
ner harmless,  in  which  case  no  right  of  ac- 
tion arises  In  favor  of  the  ontga4ng  partner 
until  he  has  either  paid  voluntarily  or  been 
compelled  to  pay  debts  against  the  payAiont 
of  which  he  had  been  indemnified.  1  Bates. 
Partn.  S  239;  2  Bates,  Partn.  {  638.  See  ta 
this  connection  Harvey  v.  Daniel,  36  Ga.  5(Si. 
According  to  the  allegations  of  the  petition, 
the  defendant  assumed  all  of  the  obUgatiius 
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action  agalnat  him  on  the  contract  and  could 
bring  suit  to  recover  as  damages  for  the 
breach  of  the  contract  whatever  sum  was  nec- 
essary to  pr>.>tect  him  from  liability  on  ac- 
count of  the  debts  which  the  defendant  bad 
failed  to  pay.  This  being  true,  under  the 
allegations  of  the  petition,  if  the  defendant 
was  In  a  position  where  an  attachment  could 
be  sued  out  against  him,  the  plaintiff  was  In 
a  position  where  he  could  cause  the  same  to 
be  Issued.  The  allegations  of  the  petition 
show  that  there  are  two  suits  pending  upon 
debts  due  by  the  firm  which  it  is  alleged  the 
defendant  agreed  to  pay,  and,  under  the  prin- 
ciple above  referred  to,  if  the  defendant  was 
liable  to  attachment,  the  plaintiff  could  bring 
his  action  for  whatever  sum  was  necessary 
to  pay  these  debts.  The  petition  does  not 
refer  speciflcally  to  any  other  debts  except  the_ 
two  above  mentioned.  There  Is  a  general' 
averment  that  the  plaintiff  believes  there  are 
other  debts  unpaid,  but  this  averment  is  too 
vague  and  indefinite  to  be  considered.  In 
any  view,  the  plaintiff  was  not  entitled  to  an 
injunction  against  the  defendant  to  prevent 
him  from  alienating  or  incumbering  his  prop- 
erty, even  if  he  was  about  to  remove,  or 
was  causing  his  property  to  be  removed,  be- 
yond the  limits  of  the  state,  for  the  reason 
that  in  Buch  a  case  he  had  an  adequate  rem- 
edy at  law  by  causing  the  property  of  the 
defendant  to  be  attached.  But  even  if  the 
contract  of  dissolution  was  such  as  not  to 
authorise  an  immediate  suit,  either  by  at- 
tachment or  otherwise,  againat  the  defend- 
ant, If  he  was  seeking  to  remove  beyond  the 
limits  of  the  state  the  remedy  of  the  plain- 
tiff was  not  an  application  for  injunction,  but 
for  a  writ  of  ne  exeat  which  the  Code  de- 
clares win  Issue  to  restrain  a  person  from 
leaving  the  jurisdiction  of  the  state,  in  favor 
of  a  partner  against  bis  copartner  equally 
or  partly  responsible  with  him  for  any  duty 
to  be  performed,  or  at  the  instance  of  any 
person  legally  or  equitably  interested  In 
property  about  to  be  removed,  where  no  ad- 
equate remedy  is  afforded  at  law,  provided 
the  applicant  for  the  writ  will  show  that 
he  has  no  adequate  remedy  at  law.  and  that 
the  defendant  is  either  removing  or  about  to 
remove  beyond  the  limits  of  the  state  him- 
self or  his  property,  or  the  specific  property 
to  which  the  applicant  claims  title,  or  in 
which  he  claims  an  interest  Civ.  Code,  §§ 
4886,  4887.  See,  also,  in  this  connection. 
Reed  V.  Barber,  110  Ga.  524,  35  S.  B.  650. 
In  cases  where  the  writ  of  ne  exeat  is  ap- 
plicable as  a  remedy  the  party  entitled  to 
the  issuance  of  such  writ  is  not  entitled  to 
an  Injunction.  Bleyer  v.  Blum.  70  (ia.  5.'i8 
(1),  6C2.  See,  also,  Distilling  Co.  v.  Bleyer, 
74  Ga.  201  (Ih),  209.  If  the  defendant  is 
about  to  remove  himself  beyond  the  limits  of 
the  county,  his  property  Is  subject  to  attach- 


plaintlfl.  If  he  is  about  to  remove  himself 
beyond  the  limits  of  the  state,  and  is  carry- 
ing either  his  own  property  or  property  in 
which  the  plaintiff  la  legally  or  equitably  in- 
terested, he  may  be  restrained  by  the  writ  of 
ne  exeat;  and  if  he  is  about  to  remove  be- 
yond the  limits  of  the  state  leaving  undis- 
charged any  duty  which  he  owes  to  anothesr 
Jointly  with  the  plaintiff,  as  his  former  i>art- 
ner,  he  may  also  be  restrained  by  the  writ 
of  ne  exeat  If  he  is  not  attempting  to 
move  beyond  the  limits  of  the  county,  or  to 
remove  himself  or  his  property  beyond  the 
limits  of  the  state,  but  is  simply  selling  and 
disposing  of  his  property  in  due  course  of 
business,  or  otherwise,  the  plaintiff  is  no 
more  entitled  to  an  injunction  against  him 
than  any  creditor  would  be  entitled  to  en- 
Join  his  debtor  from  disposing  of  his  prop- 
erty simply  because  he  is  apprehensive  that 
the  debttHT  may  place  himself  in  a  poeition 
whwe  the  creditor  will  eventually  lose  his 
debt  Of  course,  if  the  defendant  is  fraud- 
ulently disposing  of  his  property,  or  is  threat- 
ening or  preparing  to  do  so,  for  the  purpose 
of  avoiding  the  payment  of  his  debts,  those 
due  to  the  plaintiff  growing  out  of  the  con- 
tract entered  into  when  the  firm  was  dissolv- 
ed being  among  the  number,  the  plahitlff  has 
a  remedy  by  attachment  against  the  de- 
fendant's property.  Civ.  Code,  (  4643.  In  no 
event  Is  the  plaintiff,  under  the  allegations 
of  his  petition,  entitled  to  an  Injunction 
against  the  defendant  to  restrain  him  from 
alienating  or  Incumberhig  his  property;  and 
the  court  erred  in  granting  the  injunction. 

At  the  hearing  objection  was  made  by  the 
defendant  to  the  attorney  representing  the 
plaintiff  appearing  in  that  capacity,  for  the 
reason  that  the  attorney  bad  represented  the 
defendant  in  a  matter  relating  to  the  sale 
of  the  stock  of  goods  in  which  he  had  ac- 
quired the  interest  of  the  plaintiff  when  the 
firm  was  dissolved,  and  that  facts  alleged 
in  the  petition  came  to  the  knowledge  of  this 
attorney  on  account  of  this  relationship  of 
attorney  and  cli«it  having  existed  between 
them.  Of  course  nothing  is  better  settled 
than  that  an  attcamey  who  acquires  knowl- 
edge of  the  affairs  of  another  pending  the 
relationship  of  attorney  and  client  between 
them  cannot  use  such  knowledge  afterwards 
to  the  detriment  of  his  former  client  An 
attorney  who  has  been  on  one  side  of  liti- 
gation will  not  be  allowed  to  take  a  posi- 
tion in  subsequent  cases  where  the  knowl- 
edge derived  from  his  former  client  might  be 
used  to  the  prejudice  of  such  client  See 
Bumside  v.  Terry,  51  Ga.  186  (2);  Brown  v. 
Matthews,  79  Ga.  1,  4  S.  B.  13  (3);  Conley  v. 
Arnold.  93  Oa.  823,  20  8.  E.  762  a);  Stone 
V.  Minter,  111  Ga.  45,  36  S.  E.  321,  50  L. 
R.  A.  356  (1),  and  authorities  cited.  In  the 
present  case,  however,  the  Judge  heard  eri- 
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evidence  certaliil7  authorized,  even  if  It  did 
Dot  demaad,  the  finding  of  the  Judge  that 
the  rciationship  of  attorney  and  client  be- 
tn-oen  the  plaiutllTg  attorney  and  the  defend- 
ant hod  uerer  existed  as  claiuaed.  The  Judg- 
rueot  of  the  trial  Judge  on  this  question  wUl 
not  be  disturbed. 

Judgment  reversed.    All  the  Justices  con- 
corrlni^ 


VmiTLBt  T.  HUDSON  et  d. 
(Soiireme  Coort  of  Georgia.    Feb.  S.  1902.) 

DEATH  OP  PAHTNER— WITMBaS-COMPETENCT 
-TRANSACnO.VS  WITH  DBCTASBD  PARTWBa 
—ACTION  ON  CONTRACT— DETEIItaB  OT  SURB- 
TYSHIP-^SW  TIUALr-DELAY  IN  REMEDY. 

1.A  surviving  member  of  a  partnership  dis- 
solved tqr  death  Is  not  the  "personal  represen- 
tative" of  tl>e  deceased  member,  and  eoaae- 
SocnUy  the  defeodaut,  in  an  aetian  bronght  by 
lie  sorviviBS  partner  as  such,  is  not,  by  para- 
graph 1  of  sectioB  tS2Gd  of  the  Cvrll  Oode,  ren- 
dered incompetent  to  testify  as  to  a  transac- 
tion between  sneh  deCeadant  and  the  deceased 
partner. 

2.  Nor  does  paragraph  2  of  that  section  ren- 
der the  defendant  lu  snch  an  action  incompe- 
tent to  testify  concerning  sach  a  traasactioit. 

3.  If  a  party  defendant  to  an  actka  upon  a 
contract,  on  the  face  of  wliich  the  tact  of  sane- 
trsbip  does  not  appear,  by  his  answer  alleges 
that  ne  signed  the  paper  as  a  surety,  and  is 
by  aa  enoneous  ruling  denied  the  rl^it  to  ea- 
tablisfa  lief  ore  judgment  the  fact  tiias  set  up, 
be  is  entitled  to  a  new  trial;  and  granting  the 
same  would  not,  in  legal  contemplation,  violate 
that  portion  of  sectimi  2884  of  the  QvU  Code 
whlcii  dedarca  that  in  soch  a  ease  the  creditor 
is  not  to  be  "delayed  in  his  remedy  by  such 
collatta'al  issue  between  the  principal  and  his 
surety."  The  delay  here  referred  to  is  that 
which  would  artse  tram  tbt  fault  or  ncgiigeaee 
of  the  alleged  surety. 

(Syllabns  by  the  Court.) 

Error  from  superior  court,  Sumter  comi- 
ty; Z.  A.  Llttlejohn,  Judge. 

Action  by  W.  B.  HudBon,  rarvlTlng  part- 
ner of  L.  N.  Hudson  &  Bfo.,  agaiast  S.  B. 
Clcgg  .and  C.  R.  Whitley.  Verdict  for  plain- 
tiff, and  Whitley  hringB  error.    Bevecaad. 

Allen  Fort  &  Son  and  O.  R.  Winchester, 
for  plaintiff  in  error.  Sblpp  A  Sheppard  and 
J.  H.  Lumpkin,  for  defendants  in  error. 

LUMPKIN,  P.  J.  An  action  upon  a  prom- 
issory note  was  brought  In  the  court  below 
by  W.  B.  Hudson,  as  surviving  partner  of 
L.  N.  Hudson  &  Bro.,  against  Mrs.  S.  K. 
Clegg  and  CL  R.  Whitley.  The  latter  signed 
the  note,  aM)arently,  as  principal.  Mrs. 
Cnegg  filed  a  plea  of  non  est  factum.  Whit- 
ley, among  other  things,  set  up  that  be  was 
only  a  surety  upon  the  note  sued  on,  and 
prayed  that,  in  the  event  of  a  recovery  by 
the  plaintiff,  the  fact  of  suretyship  be  estab- 
lished by  the  Judgment.  There  was  a  \er- 
dict  for  the  plaintiff  against  both  defendants. 
Bach  made  a  separate   motion   for  a  new 


interesting  legal  questions  are  involved  in 
the  controversy  among  the  several  parties  to 
the  present  litigation.  We  shall,  however, 
as  we  are  bound  to  do,  confine  ourselves 
strictly  to  the  points  actually  made  and  i>re- 
sented  in  Whitley's  motion  for  a  new  trial, 
and  Insisted  upon  in  the  briefs  filed  in  his 
behalf.  While  the  trial  was  In  progress  his 
counsel  offered  to  prove  by  him,  as  a  wit- 
ness^ that  he  signed  the  note  sued  on  at  the 
Instance  of  the  deceased,  L.  K.  Hudson;  that 
the  latter  refused  to  make  the  loan  evi- 
denced by  the  note  unless  Whitley  would 
sign  the  same  as  surety;  and  that  Whitley's 
true  relation  to  the  paper  was  that  of  surety 
only.  This  testimony  was  objected  to  by 
counsel  for  the  plaintiff,  and  ruled  out,  on 
the  ground  that,  L.  K.  Hudson  being  dead. 
Whitley  was  incompetent  to  testify  to  any 
transaction  between  himself  and  the  deceas- 
ed. Unless  Whitley  was  rendered  incompe- 
tent by  some  provision  of  section  S209  of 
the  Cavn  Oode,  the  rollng  with  which  we  are 
now  dealing  was  erroneous.  It  was  insisted 
in  the  argument  here  that  Whitley  was  dis- 
qualified onder  paragraphs  1  and  2  of  this 
section.  We  will  consider  the  same  sepa- 
rately in  their  application  to  the  case  before 
US: 

1.  The  first  reads  as  follows:  "TThere  any 
suit  Is  instituted  or  defended  by  a  person 
Insane  at  time  of  trial,  or  by  an  indorsee, 
assignee,  transferee,  or  by  the  personal  rep- 
resentative of  a  deceased  person,  the  oppo- 
site party  shall  not  be  admitted  to  testify  in 
his  own  favor  against  the  Insane  or  deceased 
person,  as  to  transactions  or  communi- 
cations with  such  Insane  or  deceased  per- 
son." So  the  question  really  Is,  was  the  pres- 
ent action  instituted  by  "the  personal  repre- 
sentative" of  the  deceased,  I*  N.  Hndson? 
We  are  quite  clear  that  It  was  not.  The 
case  of  a  widow  who  Is  entitled  by  law  to 
take  possession  of  her  deceased  husband's 
estate  when  he  dies  without  lineal  descend- 
ants and  owing  no  debts,  or  when  the  hus- 
band dies  leaving  debts,  and  she  pays  them, 
is  not  at  all  analogous.  In  such  a  case  this 
court,  In  Johnson  v.  Champion,  83  Ga.  527. 
15  S.  E.  16,  held  that  the  widow  should  be 
"treated  as  the  personal  representative  of 
the  deceased."  This  ruling  was  followed  in 
Kllllan  V.  Banks,  103  Ga.  245,  2S  S.  El  971. 
These  decisions  were  based  upon  the  Idea 
that  the  widow  was  entitled  to  administer, 
for  the  benefit  of  the  only  person  concerned, 
to  wit,  herself,  all  the  property  which  be- 
longed to  the  estate  of  her  deceased  hus- 
band. While  a  surviving  partner  has,  as 
such,  the  right  to  administer,  for  the  benefit 
of  the  partnership  and  Its  creditors,  ail  of 
the  partnoshlp  assets,  he  has  nothing  what- 
ever to  do  with  the  administration  of  the 
Individual  estate  of   his   deceased  partner. 


tion  quoted  above  rendered  WhlUey  InaomiN- 
tent  as  a  -witnesa  to  prove  the  facts  to  which 
b«  offered  to  testify. 

2.  Was  he  excluded  from  so  teatl^lng  by 
the  secoad  paragraph  of  this  section}  It  Is 
in  the  following  words:  "Whete  any  salt  Is 
instituted  or  dief«nded  by  partnerB,  persoDB 
iointly  liable,  or  tntarested,  the  op9oslbe 
party  slwil  not  be  admitted  to  taattty  in  Uto 
own  favor  aa  to  transactiODS  or  eonuimnlca- 
tl<»»  stHely  with  an  Insane  or  dMoeaaed  pairt- 
ner,  or  person  jointly  liable  or  InteEesfead." 
The  present  stdt  was  not  tnatttnted  by  "pKut- 
nera."  Had  it  been  btongbt  In  the  name  of 
L.  N.  Hudson  &  Bro.  as  a  flmn,  It  would  bare 
been  subject  to  abetemeBt  npon  a  plea  show- 
iu«  that  Ij.  N.  Hndaon  had  died  before  the 
filing  of  the  petition.  In  brtngiiig  the  suit, 
W.  B;,  Hudson  exercised  hk  legal  iSlght  to 
bring  the  same  as  sorvivor.  It  was  the  only 
way  in  which  he  eoold  aiipear  as  a  {daintlfl 
seeking  tlie  reoovaty  of  a  debt  diK  to  the  dis- 
solved partnerahip.  Blnee,  ttien,  the  action 
doee  not  fall  within  the  terms  of  ttals  paia- 
grapih.  It  coDtalna  nothing  depuivtng  Whitley 
of  the  t^t  to  testify  nobwttlistandlng  Oie 
death  of  JL.  JK.  Hudflon.  K  is  peehapa  tree 
that  the  spirit  of  bath  these  paragcaplB 
would  exclude  WbHley  na  a  wttnaas.  With 
this,  howetrer,  we  baire  nothing  to  da.  It  1b 
the  settled  policy  of  this  oomt  to  eb«y  the 
legialatlTe  mandate  embraced  in  seetian 
5270  of  the  CItU  Code.— thai:  "these,  shaa  be 
no  other  eKceptlcsn  allowed  mder  the  fooe- 
golng  iparagraptas,"  axad  therefoie  in  coo- 
atmtng  the  Tarious  parragrapha  of  sactlan 
5260  we  acost  take  them  Utei^ll;,  and  net  em- 
deavor  by  oonatiraction  to  give  thaiB  mean- 
ingpi  whlcdi  we  may  tfahde  they  onght  ts  hare. 

3.  Sectton  29M  of  the  QWil  Code  reads 
as  fi^owB:  "If  the  fact  of  snaatysldp  does 
not  appear  on  the  face  of  the  contract,  K 
may  be  proved  by  paroi,  either  before-  or 
after  the  Jadgamt  (the  creditar  not  beintg 
delayed  in  his  remedy  by  such  collaitesal  Is- 
sne  between  the  principal  and  bts  susety). 
If  before  ^dgaoent  the  snrsty  rtiaD  glre 
notice  to  the  principal  of  ids  Intsnttao  ti> 
make  such  proof."  Coansel  for  Wbitlsy  of- 
fered to  prove  bif  P.  C.  Clegg,  the  hnsbaad 
«f  Mm.  Clegg,  and  her  ogeot  la  tbe  traaaas* 
tion  wUcfa  Fasntted  in  the  gIrUg  af  the  aote 
soed  OB,  thst  wlien  Whitley  signed  the  same 
it  was  BBderstoad  between  the  witaeas  and 
Whitley  thait  the  brtter  waa  slgoing  merely 
as  a  safety.  The  reaction  of  tills  testlmoaj 
on  obitectiea  thecete  by  MIra.  Clegg  is  OBStgn- 
ed  aa  error.  Ab  wUl  have  been  sesn  from 
the  langsage  of  the  Code  seetion  last  quoted, 
Whitley  had  a  atatutory  right  to  iFro<ve  by 
penvl,  before  judgment,  the  faet  of  kls  snre- 
tyskip.  Hotv  was  her  to  exeretoe  this  rlgftt 
In  any  odier  maoner  tim  that  employed  la 
the  present  taiatancsT    It  is  trae  Hiat  under 


not  have  delayed  tbe  plalatUE,  Hadson.  A 
verdict  would  lH»Te  been  reartiad  at  the  same 
term,  even  had  the  testimony  of  Clegg  been 
allowed.  It  win  not  do  to  say  that  granting 
a  new  trial  will  result  in  delay  to  Hudson, 
and  tUna  violate  that  poctlou  of  the  statute- 
whiah  declaxes  that  the  creditor  must  not 
be  delayed;  for  thus  holding  would  be  to 
deprive  Whltl^  at  a  clear  legal  right  which 
be  lost  on  account  eC  an  enoneons  ruling 
made  while  tha  trial  was  in  pnvBvees.  In 
otiiar  words,  aa  he  had  a  statutory  right  to 
prove  the  iaot  of  his  snicttyshlp  before  the 
plaintiff  obtained  judgment,  and  as  he  sought 
In  a  perfectly  punpar  maoner  to  sxoreise 
this  right,  and  the  same  was  denied  bim, 
he  Is  entitled  to  a  new  larlal.  Had  the  er- 
ror now  under  consldanatlan  been  tbe  only 
one  committed  at  the  tsial,  tha  incDDveiiience 
resulting  theseHrom  to  Hndsen  wenld  be  a 
necessary  consequence  of  this  somewhat  sin- 
gular provision  of  sor  lanv,  which  allows  de- 
fendants to  inject  into  an  action  brought 
against  them  an  intervention  In  which  the 
plaintiff  has  no  concern.  If,  at  the  time 
Whttl^  oBerad  to  malse  this  proof,  allewtng 
It  would,  for  any  reason,  have  delayed  Hud- 
BotL  in  ttie  iwesecntton  of  his  remedy,  the 
rule  would  be  differaat  A  defendant  de- 
siring to-  have  the  faot  of  ssretysblp  estab- 
lished by  tbe  jndgaseBt  te  be  rendered  in 
favor  of  a  plaintiff  against  himself  and  an- 
other cannot,  it  in  laches,  or  because  of 
neglect  which  wodM  result  In  delay  to  the 
plaintiff,  avail  hlm«elf  of  the  statutory  right 
now  under  discussion;  otherwise,  as  a  the 
present  instance,  be  should  be  pernkltted  to 
introduce  any  relevant  evldenee  tending  to 
eetabHiSh  the  right  in  qtteatkm.  The  case  of 
Cbamblee  v,  Davie,  88  Oa.  206,  14  E.  £.  185, 
la  relied  •■  as  autdiartt^  for  tbe  propoBttkm 
that,  as  granting  a  new  trial  to  one  occupy- 
ing the  position  of  Whitley  la  the  present 
ease  woald  ikeoesaarUy  result  In  delay  to 
the  pteimtiff.  It  sbcmild  for  thts  reason  be  re- 
fused. In  that  case  complaint  was  made  of 
a  charge  on  tbe  ground  that  it  nowhere  gave 
ttie  jin7  any  ofrporttrntty  to  find  that  Oeorge 
L.  Chamblee,  Who  clahned  to  be  a  snrety, 
did  in  fact  sustain  that  relation  to  tha  paper 
sued  on.  This  point  waa  held  to  be  not  well 
taken,  because  the  judge,  In  his  lostructlons 
to  the  jury  as  to  the  form  of  their  verdict, 
so  shaped  the  same  that  they  might  have! 
found  that  George  L.  Chamblee  was  in  fact 
a  snrety,  if  they  had  seen  proper  to  do  so. 
Hence  It  was  ruled  that  "the  objection  to  tbe 
charge  of  the  court  as  to  the  form  of  the 
TerticX  Is  not  stqiported  Ity  the  charire  as  set 
•oC  ta  the  BMtton  tor  a  new  triaQ."  This 
rnllng,  a*  wm  be  readily  sees,  dealt  witb  the 
malD  and  controniag  point  in  the  ease  with 
oegard  to  the  question  of  suretysbtp.  If  the 
tUrd  keadbaote  In  the  case  cited  Is  capable 


to  a  new  trial,  but  not  so  clear  tbat  be 
would  not  hare  been  If  the  charge  of  the 
court  of  which  he  complained  had  really 
had  the  vice  attributed  to  It  The  decision 
in  his  case  was  manifestly  right,  but,  If 
Ohamblee  had  made  It  appear  that  In  the 
trial  below  be  was  denied  a  substantial 
right,  be  ought  not  to  have  been  denied  an- 
other hearing  merely  because  granting  It  to 
bim  would  have  incidentally  delayed  Darle, 
the  plaintiff.  If  the  decision  in  Chamblee  t. 
Darie  really  rules  to  the  contrary,  it  Is  not 
In  this  respect  binding  or  authoritative,  and 
will  not  be  followed. 

On  the  whole,  we  think  Whitley  is  enti- 
tled to  a  new  trial.  He  filed  an  answer 
which  the  law  permitted  bim  to  file,  and  the 
Judge  erroneously  refused  to  allow  him  to 
establish  it  by  comipetent  testimony. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


WINSLOW  T.  BENTON  et  al. 

(Supreme  Court  of  North  Carolina.     March  4, 

1902.) 

tASMINISTRATORS-BiaHTS  (W  ACTION  AQAINBT 

DBCBDBNTS-UIUTATIONS-SUSPBNSION 

— DOATB   OF  CRBDITOR. 

1.  Code,  (  1S4,  provides  that  if  one  entitled 
to  bring  an  action  die  before  the  expiration  of 
the  time  limited  for  the  commencement  there- 
of, and  the  cause  of  action  survive,  an  action 
may  be  commenced  by  his  representative  after 
the  expiration  of  that  time  and  within  one  year 
from  nis  death;  and  that  if  the  daim  be 
against  the  decedent,  and  is  not  barred  at  his 
death,  action  may  l>e  brought  within  one  year 
after  the  issuing  of  letters  testamentary  or  of 
administration.  Held,  that  where  a  debtor  died 
in  1883,  and  letters  of  administration  were  not 
talcen  out  until  1889,  action  could  be  brought 
against  his  estate  upon  all  causes  of  action 
which  survived,  and  which  were  not  barred  at 
his  death,  within  one  year  after  the  issuing  of 
such  letters,  although,  but  for  bis  death,  such 
actions  would  have  been  barred. 

2.  The  death  of  some  of  decedent's  creditors 
between  the  time  of  his  death  and  the  issuing 
of  the  letters  of  administration,  and  failure  to 
bring  action  on  their  claims  within  one  year 
after  their  death,  did  not  cause  their  claims  to 
be  barred  before  one  jear  after  the  issuing  of 
the  letters  of  administration  upon  decedent's 
estate,  since  up  to  the  issuing  of  such  letters 
there  was  no  one  to  sue. 

Appeal  from  superior  court,  Perquimans 
county;  Brown,  Judge. 

Petition  by  Jordan  Winslow,  administra- 
tor, against  Charles  Benton  and  others,  to 
convert  lands  into  assets  for  payment  of 
debts.  From  a  decree  in  favor  of  defend- 
ants, petitioner  appeals.    Reversed. 

Between  the  time  of  the  death  ot  peti- 
tioner's intestate  and  Hie  isBuing  of  letters 
of  administration,  the  time  prescribed  by 
the  statute  of  limitations  within  which  cer- 
tain of  decedent's  debts  might  have  been 
sued  on,  but  for  his  death,  expired,  and  cer- 


death. 

B.  P.  Aydlett,  for  appellant    3.  Heywood 
Sawyer,  for  appelleea. 

CliABK,  J,  The  Code,  section  161,  Is  ««x- 
plicit  that  where  the  "person  entitled  to  bring 
an  action  die  before  the  expiration  of  the 
time  limited  for  the  commencement  tbereof. 
and  the  cause  of  action  survive,  an  action 
may  be  commenced  by  his  representatives 
after  the  expiration  of  that  time  and  within 
one  year  from  his  death."  This  is  because 
the  law  does  not  encourage  remissness  on  the 
part  of  the  creditor.  Coppersmitb  v.  Wilson, 
107  N.  C.  31,  12  S.  E.  T7.  But  the  same 
section  (164>  prescribes  a  different  rule  where 
the  debtor  dies:  "If  a  prason  against  whom 
an  action  may  be  brought  die  before  the  ex- 
piration of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced 
against  his  personal  representative  after  the 
expiration  of  that  time,  and  within  one  year 
after  the  issuing  of  letters  testamentary  or 
of  administration."  Dunlap  v.  Hendley,  S2 
N.  O.  116;  Coppersmitb  v.  Wilson,  supra; 
Benson  ▼.  Bennett  112  N.  a  505,  17  S.  E. 
432.  The  general  rule  remains  as  formerly 
tbat  when  the  statute  of  limitations  has  once 
begim  to  run  nothing  stops  it  but  tbe  Oode 
does  stop  it  when  tbe  cause  of  action  Is  one 
which  must  be  brought  by  or  against  a  per- 
sonal representative.  And  for  evident  rea- 
sons it  malces  this  distinction  that  where  the 
action  must  be  brought  by  a  personal  repre- 
sentative the  limitation  (if  it  would  other- 
wise expire)  is  extended  for  one  year  from 
tbe  death  of  tbe  creditor,  but  if  tbe  action 
must  be  against  tbe  personal  representativt 
tbe  limitation  (If  It  would  othervrise  expire) 
is  extended  for  one  year  from  the  issuing 
letters  testamentary  or  of  administration. 
Tbe  language  of  tbe  statute  Is  too  explicit 
to  admit  of  more  than  one  construction. 
Here,  though  tbe  debtor  died  in  January, 
1883,  letters  of  administration  were  not  tali- 
en  out  till  September,  1899,  and,  there  being 
no  one  to  sue  till  then,  an  action  could  have 
been  brought  on  the  notes  (none  of  which 
were  barred  at  tbe  death  of  the  debtor)  with- 
in one  year  after  "taking  out  letters  of  ad- 
ministration." If  there  had  been  some  one 
to  sue  as  tbe  debtor  or  his  personal  repri^ 
sentatlve,  the  claims  would  have  been  barred 
as  to  those  creditors  for  whom  action  was 
not  brought  within  tbe  time  limited,  extend- 
ed as  above  stated,  not  to  exceed  one  year 
from  death  of  creditor.  Copeland  v.  Oollins, 
122  N.  C.  619,  30  S.  E.  315,  relied  on  for  a 
contrary  view,  has  no  application.  There 
tbe  action  was  not  begun  till  nearly  three 
years  after  the  administration  was  taken 
out     Tbe  above  cited  cases  of  Dunlap  ▼. 
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o.  i!i.  «o^,  as  well  as  jnnuuejr   v.  xiuiuicb,  oi 

N.  C,  at  page  432,  Burtrwyn  v.  Daniel  115 
N.  a,  at  page  119,  20  S.  B.  462,  Person  v. 
Montgomery  (FnrcheB,  J.)  120  N.  a,  at  page 
115,  26  S.  £.  &15,  are  directly  in  point  in  this 
case,  but  were  not  cited  either  by  the  court 
or  the  dissenting  opinion  in  Oopeland  t.  Col- 
lins, supra.  This  shows  that  an  entirely  dif- 
ferent proposition  was  before  the  court 
For  this  error  a  new  trial  must  be  granted, 
but  as  this  is  not  an  action  by  creditors,  but 
a  petition  by  the  administrator  to  sell  land 
to  make  assets,  no  opinion  is  here  expressed 
as  to  whether  he  should  not  be  held  liable 
to  account  for  such  rents  and  profits  of  the 
realty  as  be  may  bare  received  and  collected 
since  the  Intestate's  death.  As  l>etween  him 
and  the  defendants,  the  heirs  at  law,  cer- 
tainly this  is  a  proper  subject  of  inquiry. 
Such  receipts  are  certainly  a  discharge  of 
his  own  claim  for  expenditures  for  burial 
expenses,  as  the  court  below  properly  held. 
EIrror. 


FINCH  T.  STRICKLAND  et  al. 

(Supreme  Court  of  North  Carolina.    (March  4* 
1902.) 

APPEAL— TRANSCRIPT-OMISSION    OP    MATTER 
—DISMISSAL. 

1.  Where,  in  settling  the  case  on  appeal,  the 
judge  directed  the  clerk  to  Inclade  certain  affl- 
daVits  in  the  transcript,  after  which  the  appel- 
lant directed  the  clerk  to  omit  them,  the  ap- 
peal will  be  dismissed. 

2.  Under  rnle  22,  the  coat  of  printing  unnec- 
essary matter  may  be  taxed  against  the  party 
causing  it  to  be  sent  up,  regardless  of  the  issue 
of  the  appeal. 

Appeal  from  superior  court,  Nash  county; 
Timberlake,  Judge. 

Action  between  N.  B.  Finch  and  A.  8. 
Strickland  and  others.  From  a  Judgment  In 
favor  of  the  latter,  the  former  appeals.  Dis- 
missed. 

Jac  b  BatUe,  F.  S.  SpruIIl,  and  C.  M. 
Cooke,  for  appellant  W.  M.  Person  and  T. 
T.  Hicks,  for  appellees. 


CliARK.  J.  In  settling  the  "case  on  ap- 
peal" the  appellant  insisted  that  certain  alU- 
davits  sent  up  on  a  former  appeal  (39  S.  E.. 
735)  were  unnecessary  on  this  appeal,  and 
should  be  omitted.  The  appellee  contended 
to  the  contrary.  The  Judge  was  of  the  lat- 
ter's  opinion,  and  directed  the  clerk  to  in- 
clude them  in  the  transcript  Afterwards 
the  appellant  directed  the  clerk  to  omit  them, 
and  accordingly  that  part  of  the  transcript 
is  not  sent  up,  and,  of  course,  not  printed. 
This  defect  Id  the  transcript  the  appellant 
contends  Is  Immaterial.  The  appellee  in- 
sists It  is  vital.  The  case  must  be  "settled 
on  appeal"  by  the  Judge  below,  not  by  this 
court    We  cannot  pass  upon  the  materiality 
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ground  would  be  necessary  after  they  have 
been  supplied.  Besides,  by  such  practice  an 
appellant  could  always  prolong  litigation,  if 
Inclined  to  delay  affirmation  of  the  Judg- 
ment by  simply  omitting  part  of  the  "case 
on  api;)eal."  If  appellant  thought  the  un- 
necessary matter  had  been  included  by  mis- 
take or  inadvertence,  he  should  have  ap- 
plied to  the  court  below,  not  to  resettle  the 
case,  but  to  correct  an  inadvertence  or  mis- 
take. Boyer  v.  Teague,  106  N.  O.  571,  U 
S.  K  330.  This  case  differs  from  Ferrabjw 
V.  Oreen,  110  N.  O.  414,  14  S.  E.  973.  in  that 
here  the  Judge  has  directed  this  matter  sent 
up,  and  made  it  a  part  of  the  transcript 
When  either  party  thinks  unnecessary  mat- 
ter is  sent  up,  his  remedy  is  irrescribed  by 
rule  22  of  this  court  (39  S.  B.  vil.;  Clark's 
Code  [3d  Ed.]  p.  918,  and  cases  there  cited), 
1.  e.,  the  taxation  of  the  costs  thereof  against 
the  party  causing  it  to  be  sent  up,  if  adjudg- 
ed by  this  court  unnecessary,  regardless  of 
the  issue  of  the  appeaL  The  appellant  baa 
not  brought  up  the  entire  recwd,  as  he  Is  re- 
quired to  do,  and  has  not  negatived  laches, 
which  was  necessary  to  obtain  a  certiorari 
to  supply  the  omission,  and,  indeed,  has  not 
asked  for  one,  but  admits  the  omission  was 
by  bis  order.  The  ai^al  must  be  dismissed. 
AUen  V.  Hammond,  122  N.  O.  764,  80  B.  B. 
16. 
Appeal  dismissed. 


ZIMMERMAN  v.  LYNCH. 

(Supreme  Court  of  North  Carolina.     Mardi  4. 

1902.) 

VENDOR  AND  PURCHASER— STANDINQ  TIMBER 
—TITLE— IMPLIED  WARRANTY. 

A  complaint  stating  that  defendant  sold 
plaintiff  certain  standing  timber,  but  that  de- 
fendant's title  proved  defective,  and  that  plain- 
tiff was  thereby  prevented  from  cutting  the 
timber,  with  no  allegatioDS  of  express  cove- 
uants  or  of  fraud,  did  not  state  a  cause  of  ac- 
tion, as  there  is  no  implied  warranty  In  the 
sale  of  realty. 

Appeal  from  superior  court,  Pasquotank 
coun^;  Brown,  Judge. 

Action  by  N.  R.  Zimmerman  against  W. 
Lynch.  From  a  Judgment  for  defendant, 
plaintiff  api>eals.    Affirmed. 

G.  W.  W^ard  and  E.  F.  Aydlett,  for  appel- 
lant. J.  lleywood  Sawyer  and  W.  M.  Bond, 
for  appellee. 

CLARK,  J.    The  first  cause  of  action  - 
leges  that  the  defendant  sold  the  plr 
a  certain  quantity  of  standing  tlm^ 
defendant's  tltie  proved  defective, 
tiff  was  prevented  from  cuttin- 
by  legal  proceedings  instltu* 
owner.    The  second  cansp 
defendant  agreed  that 
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allegatiaiiB  of  tbe  cnnqilalnt,  bat  Smther  mov- 
ed to  dlsmiia  the  action  for  that  tli»  cDiOk 
plaint  did  not  state  a  catffie  of  acdon,  te 
that  the  complatnt  did  not  aOege  tbat  tbere 
was  amy  CDveaMnt  at  wamuzty  BOr  any 
l>reac}i  of  sadd  wamMy,  and  tbere  la  no 
allegation  of  aiiy  ft-audul^rt  condnet  or 
fraudnlcnt  aoid  lalae  repiesentatlan  upon  tliie 
part  of  tiie  defeoodant.  The  plalndff'a  Qmm> 
eel  having  stated  tiiat  he  could  not  amend 
his  compteint,  the  eouEt  pcopedy  alloirad 
the  motion.  The  atandlBg  timber  la  of  the 
natnre  at  real  estate,  and  In  the  aale  of 
leatty  ttiere  la  no  hnpUed  warruitgr.  Toy 
V.  Haugbton.  85  TS.  C.  163);  Huntley  T.  WaA- 
4^  84  N.  C.  82. 
No 


BAJIDKN  r.  STIGKNBT. 

(Bngnme  Conrt  of  North  Garaiina.     UaEcli  4^ 

1902.) 

APPBAX.-EJ)fTaY    OF    RBG0RI>^N0inCB>-lM>B3^ 

GAGES— SALE— title;— IMPLIED 

WARRANTY. 

1.  That  an  appeal  was  not  entered  of  record 
ma  raquired  was  not  mateiul,  where  the  tact 
of  the  appeal  hAving  been  taken  was  not  de- 
nied, and  notice  had  been  serred. 

2.  VVbere  a  ft>retlo»nre  sate  of  land  mort- 
gaged by  a  woman  to  seenre  her  huabond's 
debts  passed  uo  title  because  the  surety  had 
been  released  by  reason  of  an  extension  of  time 
granted  to  the  husband,  the  purchaser  could 
not  maintain  an  action  against  the  mortgagee 
on  allegations  that  his  acts  in  advertising  the 
land,  making  sale,  and  receiving  the  purchase 
price  were  an  ifflolied  warranty. 

Appeal  from  superior  court,  Washington 
county;    Neal,  Judge. 

Action  by  Mnggle  S.  Borden  agalnat  I. 
B.  Stlckney  to  recover  the  yohie  of  prop- 
erty poicfaeaed  by  plaintiff  under  a  moctgage 
sale  by  defendant  coHferrlng  bo  title.  Prom 
a  Judgment  for  plaintiff,  defendant  appeals. 
Action  (li»mi£sed. 

H.  G.  Counor  &  Son  and  H.  S.  WacC;  for 
appellant    A.  O.  Gaylord,  for  appellee. 

CLABK,  J.  This  case  was  submitted  to 
the  Judge  upon  a  case  agreed,  and  by  con- 
eent  be  was  to  render  bis  Judgment  out  of 
term,  and  the  losing  party  ^ould  have  10 
days  thereafter  in  which  to  appeal,  and  no- 
tice of  aippeal  was  waived.  Upon  receipt 
of  notice  of  the  Judgment,  and  two  days  be- 
for-?  the  Judgment  was  filed  In  the  clerk's 
office,  the  appellant  gave  written  notice  of 
ar)pesl,  aervlce  of  wbtcb  was  aoeepted  by 
the  appellee^  aa  appsatw  ft^om  the  transcript 
ot  Btich  notlCB'  and  SKcefttSBoe  In  the  reeord. 
The  appellaiit  filed  a  jTMtifled;  appeal  bond, 
and  has  In  all  other  reiipegtH  perfected  Ms 
appeali  and  set  up  a  ooanipiletF  transcript. 
Tbs  appallee  naves  ts  dl«nto»  the  a^ipea'l 
bnawe  entry  tfaareof  doea  nat  app«Kr  to 


hnmatCElal  whea  tiv  fact  oC  the  a^jpeal  hav- 
ing been  taken  la  not  denied,  and  natice  of 
avpeal  has  In  tact  bean  acrred  ia.  ttme  or 
waived.  In  aimmoms  v.  AlUaen,  IW  N.  C. 
at  page  503,  20  S.  £.  171,  tt  fe  mM:  "It  the 
notice  «C  appeal  is  acbatttad  or  abowB  to 
have  been  given  in  tlaie.  It  woold  arail  noth- 
ing that  the  entry  wn»  not  maide  at  all.  far 
It  ia  only  made  aa  BeeMd  prosf.  Fore  v. 
RaJIiMd  Ca,  K»  N.  CL  686,  8  &  Bl  385;  At- 
kliuoa  V.  Baliway  Co..  113  N.  C  681,  18  S. 
E.  254."  In  the  laaOelted  mat,  it  Is  aetM  at 
page  588,  113  M.  C,  aad  page  236,  18  9.  E.: 
"Strictly  and  pcoperlgr  lite  lecocd  ah»uld 
■bew  that  tbef  appeal  waa  duly  entwed,  but 
tbat  is  not  Imperattve,  If  It  appeasB,  as  hare, 
affirmatively,  Hmt  the  iq>peal  1b  fact  waa 
taken,  and  natiea  wadved.  Fera  ▼.  Bail- 
road  Co,  UK  N.  O.  6136,  8  S.  B.  336l"  The 
motian  to  dianlaa  the  appeal  most  be  de- 
mad. 

It  appears  from  the  complaint  tbat  tiie  de- 
fendant sold,  after  (hia  advertisement,  cer- 
tain real  estate  on  January  30,  1888,  by  vir- 
tue of  a  mortgage  executed  to  bim  by  a 
married  woman  to  sectire  her  hnaband'-s 
debt;  that  at  said  sale  tbe  property  waa  bid 
off  by  one  Ayers,  wlwt  paid  the  purchase 
numey,  it  is  alleged,  with  the  buib^  ef 
plaintiff;  and  that  aahaeqaently  said  Ayers 
conveyed  said  realty  to  her.  SobseiiiieBtly 
It  was  held  that  no  tItTe  paased  by  said  sale, 
beeauae  the  surety  had  been  neieased  bar  rea- 
son of  an  extension  of  tlnre  which  had  twen 
granted  by  tbe  mortgagee  to  tbe  principal 
debtor.  Fleming  v.  Bardoi,  12B  N.  C.  450, 
36  S.  E.  17,  53  L.  R.  A.  316,  78  in*.  St.  Bepi 
&71;  Id.,  127  N.  C.  214.  32  S.  K.  219,  63  L. 
R.  A.  316.  Tbe  defendant  in  tbat  caae,  hav- 
ing lost  the  realty,  now  tolngB  tbia  action 
(vgfUoBt  Slticluiey,  tbe  martgagae,  nHrglnj 
that  hia  advertising  the  land,  making  aide, 
and  receipt  of  the  purchase  money  w«k  aa 
implied  warranty  of  title.  There  is  no  al- 
legation of  fraud  or  fraudulent  representa- 
tion, and  tbere  la  nothing.  In  ttie  facts  agreed 
tending  to  show  that  Stickney  did  not  act 
in  entire  good  faith.  The  very  nature  of 
the  tEBnaactlon  forblda  amy  pecovery  of  mon- 
ey as  having  been  paid  to  the  platntUTs  oae. 
md  on  the  ground  of  Implied  warranty.  It 
i»  wen  settled  that  there  la  do  implied  war- 
ranty vt  tKle  iB  the  sale  of  real  estate. 
Snniraprinan  v.  Lynch  (at  this  term)  49  9 
IL  841,  and  caaas  elted.  Thare  was  ao  cov- 
anant  of  warranty,  etthor  of  quiet  poaaea- 
ai«B  or  of  seisin.  In  the'  defendant's  deed  t» 
Ayvn;  and,  tbere  being  no  allegatloD  af 
fiTaud  or  concealment  by  him,  th«  aetioa 
cannot  be  martntahMd.  Knolley  t.  Wad- 
dell,  94-  N.  C.  32. 

The  defendant/a  motloB  to  dtemlsa  the  ae^ 
tloD  hecauae  tlia  cooHilalnt  doea  not  state  a 
cause  of  actloti  ia-  aUo>a>edL    The  atfaer  da- 
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GRAY  et  al.  t.  WU.LIAMS  «t  a1. 

4SnpreDie  Court  of  Nortfa  Orolina.    Mareh  4, 

1002.) 

WILLA-UPE  ESTATE  IN  WIDOW'S  OWN  I^ND 
—ELECTION— RELEASE    AND    QUITCLAIM— IN- 
.  TEREST   OF   GRANTOR— EQUITY   OF   HRDEMP- 
TION— LIMITATION  OF  ACTION.    • 

1.  Where  a  will  does  not  show,  without  the 
«bl  of  parol  evidence,  that  land  giTen  to  te8ta> 
tor's  wife  for  life  was  her  laud,  her  election 
to  take  under  the  will  does  not  reduce  her  In- 
terest in  her  land  to  a  life  estate,  so  as  to 
give  the  remainder-men  any  interest  therein. 

2.  A\'here  the  grantee  in  a  deed  executed  a 
mortgage  to  secure  the  purchase  money,  but 
was  uever  in  pesBession,  and  mnde  a  Terbal 
•gi'^ement  with  the  grantor  that  the  land 
should  be  taken  back  and  the  notes  and  mort- 
gage surrendered,  which  was  done  more  than 
30  yeots  before  the  execution  at  a  release  and 
quitclarm  of  the  grantee's  Interest  in  such  land, 
the  grantees  nnder  such  release  and  quitclaim 
took  usthing,  since  the  gram  tor  theneiu  buA  ao 
Interest  whrai  he  could  convey. 

3.  The  mortgagee  having  been  in  continuous 
possession  more  than  30  yean!  since  the  cxecu- 
tioti  of  the  mortga:ge,  the  right  ot  redemption  is 
barred,  under  Code,  i  152,  subd.  4,  providing 
that  im  action  for  the  redemption  of  a  mort- 
gage, whete  the  mortgagee  has  been  in  poBses- 
■iou,  shall  be  Invught  wrtlrin  16  years  aifter 
tbe  right  of  action  accrued. 

Furchea,  C.  J.,  and  Douglas,  J.,  diasenting. 

Appenl  fnMn  Bnperiar  eonrt,  Camden  cohh- 
ty;  Brown,  Judge. 

Action  by  J«faB  Gray  and  onBtbm  against 
Beulah  WlttloiBS  «b&  ethers.  From  a  judg- 
ment in  favor  of  plalaftlffiB,  defendants  ap- 
peal.   Affirmed. 

J.  Heywood  Sawyer  and  E.  F.  Aydlett,  for 
appeHaoUk    G.  W.  Ward,  for  appellees. 

MONTUOMSaiT,  J.  Ttae  plsintUrB  In  tbii 
acttan  seek  to  luEve  determined,  tuder  tbe 
aathMrfty  of  chapter  e  of  Gbe  Acta  of  IS9S, 
■B  adverse  claim  to  tbefr  lands  set  op  'by  tbe 
defeadaats.  It  Is  admitted  by  i3ie  defend- 
ants tbat  Tip  to  the  time  of  tbe  death  of  lier 
first  bnsbKBd,  L.  B.  Sandeitfo,  tlie  plaintlfT 
Margaret  Gray  o^ned  tbe  land  In  fee  sim- 
ple. Srmdeilln  Aed  In  IS90,  leaving  a  last 
win  aad  testament,  laider  wfaidi  Uie  defend- 
ants Benlab  Winiams  and  Nevada  Burgees 
claim  a  jemalnder  in  fee  to  tbe  land  after 
tbe  tPe  estate  of  Mis.  Gray;  ttae  basis  of 
tbe  dalm  being  tbe  alleged  election  on  Mrs. 
Gray's  part  to  taJie  a  life  estate  la  her  own 
property,  that  sbe  might  receive  property  of 
tbe  testator  also  bequeathed  to  her  In  tbe 
will.  Xbe  clause  of  tbe  will  material  for  tbe 
present  discussion  is  tbe  first,  and  reads  as 
follows:  "I  give  and  bequeath  to  my  be- 
loved wife  Margaret  and  two  youngest 
daugbtera,  Ida  and  Nevada,  sbe  Margaret 
having  possession  ot  It  during  ber  natural 
life,  tben  equally  divided  between  tbe  two 
bnt  In  tbe  event  that  either  one  or  both  die 
without  an  beir  before  or  after  tbe  decease 


wne,  nie  rarm  is  to  remam  miaiviaea  uniii 
tihey  are  be*h  ffee.  1  also  give  to  my  wife 
Margaret  all  of  ray  honselKdd  and  kitcben 
furuiture,  consisting  at  stocks  of  all  kind, 
notes  and  money  if  any,  nevertbeless  my  Just 
debts  »nd  bnriftl  expenses  are  to  come  out 
of  this."  It  will  be  observed  that  tbe  tes- 
tator, after  writing  the  words,  "I  g+ve  and 
bequeath  t»  nay  beloved  wife  Margaret  and 
two  youngest  danigliterB,  Ida  and  Nevada," 
falls  and  neglects  to  mention  any  property  of 
any  kind  wbicb  be  migbt  have  intended  to 
give  to  bis  wife  and  daughters.  And  while 
it  may  be  that  from  otber  sections  of  tbe 
win,  and  tbe  dral  testimony  to  tbe  effect 
that  tbe  testMor  bad  devised  to  otben  all 
of  bis  own  property,  tbe  land  described  in 
the  complaint  might  pass  nnder  tbe  first 
dfiMse^  If  the  property  bad  been  tbe  prop- 
esty  of  the  testator,  yet  tliat  Is  not  tbe  quss- 
tltm  for  deelsloBL  Tbe  contention  of  tbe  de- 
tendants  is  that  wben  tbe  plaintiff  had  pre- 
aentted  to  ber  by  tbe  will  tbe  altsmatlre  ei- 
tiier  to  take  ber  own  property,  reduced  to  a 
lUe  estBfte,  together  with  the  legacies  toe- 
qneatbcd  to  ber  in  tbe  same  instrument,  or 
to  reCuBe  the  legacy,  and  thereby  prevent 
tbe  cnntBxqplatxfl  dii^osltlon  of  her  awn 
propertT  by  tbe  testator,  abe  elBctsd^efaose 
— 1»  take  nnder  tiie  wiU,  and  that,  having  De- 
ceived tbe  legades,  sbe,  in  ia.-w,  was  Ixiund 
to  take  tbe  land  nnder  the  restrlotioas  at  tbe 
wiU.  It  is  true  that  a  donee  caonot  reject 
and  accept  under  tbe  tome  instramsnt,  and 
tbat  tbe  inteatlon  of  tbe  donor  is  that  tjte 
d«iMe  shall  give  full  effect  to  tbe  teems  of 
tbe  instrument  of  gift  by  relini|iil^ing  all 
claims  wblcb  are  inconsistent  tbsrewitb. 
But  it  is  also  true  ttaat  there  are  CBrtain  mies 
ot  law  wbicb  must  be  ot>8erTed  before  the' 
principles  of  election  can  be  mad«  to  apply 
t»  tbe  particulars  «if  given  cases.  One  of 
these  rules  of  law  is,  and  must  be;  tbat,  be- 
fore a  donee  can  lie  put  to  an  electiaa,  bis 
own  pcoperty  which  is  professed  to  be  con- 
veyed must  be,  as  to  its  Identificatioa,  de- 
acnibed  in  tbe  Instrument  itself  with  sucb 
sufficient  and  legal  certainty  as  tbat  tbe 
donee  may  know  bis  own  property  from  tbat 
description.  If  tbe  rule  w«f  e  oth^-wlse,  and 
parol  testimony  permitted  to  ascertain  and 
describe  tbe  property  of  tbe  donee,  it  would 
be  unsafe  to  take  b^efits  under  instruments 
of  gift,— especially  under  wills.  In  tbe  case 
before  us  it  would  be  impossible  to  show  tbat 
tbe  tract  of  land  dascribnd  in  tbe  complaint 
was  tbe  one  attempted  to  be  devised  ia  tbe 
will,  without  tbe  aid  of  pared  evidence.  Does 
tbe  rule  apply  to  a  widow  when  sbe  is  donee? 
Tbe  rule  must  be  universal.  There  is  w 
presumption  against  a  donee  because 
may  be  tbe  widow.  But  on  tbe  ot> 
there  "is  a  prima  facie  presumr'' 
that  a  testator  means  only  t<" 
is  bis  own,  and  what  be  ' 
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out  Inoperative,  and  Injustice  has  come  to 
them  on  that  account  We  notice  at  the  con- 
clusion of  the  will,  under  the  head  of  "A 
Special  Request,"  a  direction  that  "•  •  • 
no  legal  Council  shall  be  called  on;  but  should 
difference  arise  let  it  be  adjusted  by  disin- 
terested parties  chosen  on  both  sides";  and 
in  that  connection  it  may  not  be  amiss  for 
us  to  say  that  if  the  testator  had,  when  he 
made  the  will,  secured  the  services  of  some 
one  versed  In  the  law,  the  difficulties  which 
have  arisen  over  the  script  since  his  death 
might  have  been  prevented. 

Bat  the  defendants  set  up  another  daim 
to  the  land.  It  appears  tiiat  in  1867  the 
plaintifl  Margaret  and  her  former  husband 
executed  a  deed  to  the  tract  of  land  to  the 
defendant  S.  G.  Squires;  Squires  and  his  wife 
at  the  same  time  executing  a  deed  of  mort- 
gage to  the  grantors  to  secure  the  purchase 
money,— the  mortgage  having  been  duly  reg- 
istered. On  the  25th  of  January,  1900, 
Squires  and  his  wife  conveyed  to  the  other 
defendants  In  this  action,  by  release  and 
quitclaim,  all  such  right  and  title  as  they  had 
or  ought  to  have  in  the  tract  of  land,  sub- 
ject to  the  life  estate  of  the  plaintiff  Mar- 
garet It  appears,  however,  that  Squires  has 
never  been  in  possession  of  a  foot  of  the 
land,  that  he  has  never  paid  one  cent  on  the 
notes  secured  by  the  mortgage,  and  that 
more  than  30  years  before  the  commence- 
ment of  this  suit  he  had  made  a  verbal 
agreement  with  Sanderlln  that  the  land 
Bhoxdd  be  taken  back,  and  the  notes  for  the 
purchase  money  and  the  mortgage  securing 
them  arorrendered,  all  of  which  was  done. 
The  plaintiff  Margaret  has  been  In  the  ac- 
tual possession  of  the  land  for  more  than  40 
years.  The  defendants  Beulah  Williams  and 
Nevada  Burgess  took  nothing  under  the  deed 
from  Squires  and  wife.  Squires  bad  no  In- 
terest legal  or  equitable.  In  the  property. 
The  abandonment  of  all  interest  he  ever  had 
(an  equity  of  redemption)  was  complete  80 
years  before  his  deed  to  the  other  defend- 
ants. He  had  no  equity  of  redemption  when 
he  made  his  deed,  and  the  grantees  could 
take  no  greater  interest  than  he  had.  But 
besides,  the  plaintiff  Margaret  1'  she  could 
be  treated  as  mortgagee  at  this  late  date,  has 
been  continuously  In  possession  before  and 
since  the  date  of  the  execution  of  the  mort- 
gage in  1867,  and  under  the  statute  In  force 
at  that  time  a  presumption  of  the  abandon- 
ment or  release  In  some  legal  way  of  the 
right  of  redemption  would  be  raised,  and 
under  subdivision  4  of  section  152  of  the 
Code  the  right  of  redemption  Is  barred. 

His  honor  instructed  the  jTuy  that  If  they 
believed  the  evidence  In  the  case  to  be  true, 
they  should  answer  the  first  second,  and 
third  Issues,    "Yes,"  and  the  fourth,  "No." 


never  acquired  a  reversionary  interest  in  the 
land,  and  owned  no  interest  or  estate  there- 
in. The  Judgment  further  ordered  the  can- 
cellation on  the  registry  of  the  office  of  the 
register  of  deeds  of  Camden  county  of  the 
mortgage  from  Squires,  and  of  his  deed  to 
the  other  defendants. 
No  error. ' 

FUKCHES,  0.  J.,  and  DOUGLAS,  3„  dis- 
sent 


BKINKLEY   v.   SPRUILI/   et   al. 

(Snpreme  Court  of  North  Carolina.     March  4. 

1902.) 

HVSBAND    AND    Win's— ANTBNUFTIAL   AQRSS- 
MENT— VOLUNTARY  CONVBYANCB— 
BONA  FIDE!  PUHCHASB. 
An  owner  of  land  agreed  to  deed  it  to 

Elaintiff  if  she  would  marry  him,  and  after 
er  promise  to  do  so,  but  before  marriage, 
conveyed  the  land,  without  consideration,  to 
his  children  by  a  former  wife.  Sixteen  years 
subseqnently  he  conveyed  the  land  to  plaintiff. 
Before  such  conveyance,  one  of  the  children 
had  conveyed  hia  undivided  interest  in  the 
land  to  defendant  for  full  consideration,  and 
without  knowledge  on  the  part  of  either  gran- 
tor or  grantee  that  plaintiff  had  anjr  claim  to 
any  part  thereof.  Held,  that  plaintiffs  inter- 
est in  the  land  prior  to  the  conveyance  to  her 
did  not  amount  to  an  estate,  and.  though  the 
voluntary  conveyance  to  the  children  was  void 
as  against  her,  defendant  having  paid  an  ad^ 
qnate  priee,  acquired  a  good  title. 
Cook,  J.,  dissenting. 

Appeal  from  superior  court  Washington 
connty;   Neal,  Judge. 

Action  by  Ellen  Brinkley  against  K.  W. 
SprulU  and  others.  Plaintifrs  husband 
agreed  to  deed  certain  land  to  plaintiff  if  she 
would  marry  him,  and  after  her  promise  to 
do  so,  but  before  marriage,  conveyed  the 
land,  without  consideration,  to  his  children 
by  a  former  wife;  such  conveyance  being 
recorded  before  the  marriage.  Sixteen  years 
thereafter  he  made  another  conveyance  of 
the  property  to  plaintiff,  but  prior  to  such 
conveyance  one  of  the  children  had  sold  hia 
undivided  interest  in  the  property  to  defend- 
ant Spruill,  who  paid  a  full  conaidention, 
and  took  the  same  without  knowledge  of  the 
plaintiff's  claim.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.    Reversed. 

A.  O.  Gaylord,  tor  appellants.  W.  M. 
Bond,  for  appellee. 

PURGHES,  C.  J.  This  case  was  before  the 
court  a  year  ago,  and  Is  reported  as  Brinklev 
V.  Brinkley,  128  N.  C.  503,  39  S.  E.  3S,  and 
a  full  statement  of  the  facts  will  be  found 
there.  But  in  that  case  the  effect  of  an  In- 
nocent purchaser  for  a  full  price,  and  with- 
out notice  of  the  contract  of  the  plaintiff  with 
J.  H.  Brinkley,  from  one  of  the  grantees  of 
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five  children  of  the  said  J.  H.  Brinkley  by  a 
former  marriage,  and  was  without  consider- 
ation. But  It  appears  by  the  case  now  before 
the  court  that  one  of  the  children  and  gran- 
tees In  the  deed  from  J.  H.  Brinkley  has  sold 
and  conveyed  his  one  undivided  fifth  interest 
in  said  land  to  the  defendant  Spruill;  that 
said  sale  to  SpruUl  was  for  a  full  considera- 
tion, and  made  before  the  deed  from  the  said 
J.  H.  to  the  plaintiff,  and  beR)re  the  grantor 
or  the  defendant  Spruill  had  any  knowledge 
or  information  of  the  plalntifTs  claim  to  any 
part  thereof.  And  the  question  is,  does  the 
plaintiff  take  one-half  of  the  whole  tract,  or 
only  two-fifths  thereof?  Hie  deed  from  J. 
H.  Brinkley  to  his  children  was  good  as 
against  him,  and  would  have  been  good 
against  the  plaintiff,  bat  for  the  statute  of 
frauds.  But  as  the  plaintiff  had  an  interest, 
more  than  a  mere  equity.  It  could  not  be  de- 
feated by  notice,  yet  It  did  not  amount  to  an 
estate.  Poston  v,  Gilleeple,  68  N.  a  258,  75 
Am.  Dec.  437.  And  the  deed  of  J.  U.  to 
his  five  children,  being  voluntary  and  wlth- 
«ut  consideration,  was  a  fraud  upon  her 
rights,  and  void  as  to  her,  to  the  extent  of 
her  lights  therein.  But  as  the  plaintiff  had 
no  estate  in  the  land,  if  the  said  J.  H.  had 
fiold  and  conveyed  the  same,  before  his  deed 
to  the  plaintiff,  for  a  full  price,  and  without 
the  purchaser  having  any  notice  of  the  plain- 
tiffs claim,  the  purchaser  would  have  gotten 
a  good  title,  free  from  her  claim.  And  while 
the  deed  of  J.  H.  did  not  defeat  the  plain- 
tiff's rights,  for  the  reasons  we  have  stated, 
yet  it  is  admitted  that  the  defendant  Spruill, 
before  the  date  of  the  plaintiffs  deed,  pur- 
chased, for  a  full  price  and  without  notice  of 
the  plaintiff's  claim,  one  undivided  fifth  Inter- 
est in  said  land.  And  it  seems  to  us  that  this 
gives  him  a  good  title  to  that  fifth  interest. 
Code,  t  1348;  Potts  v.  Blackwell,  56  N.  0. 
449;  Triplett  v.  Wltherspoon,  70  N.  O.  689. 
If  the  defendant  Spruill  had  bought  the  un- 
divided interest  of  each  of  the  grantees  for 
a  full  price  and  without  notice,  as  he  did  this 
one-fifth  Interest,  the  entire  estate  of  the 
plaintiff  would  have  been  defeated,  under  the 
authorities  we  have  cited.  And  if  this  would 
have  defeated  her  entire  Interest,  we  see  no 
reason  why  the  sale  to  Spruill  did  not  defeat 
her  interest  to  the  one-flftb  part  that  be  did 
bay.  We  are  therefore  of  tbe  opinion  that 
the  sale  by  one  of  the  grantees  to  Sprnill  be- 
fore tt>«  date  of  tbe  plaintiffs  deed  was  the 
same,  in  effect,  as  if  W.  H.  Brinkley  had 
sold  and  conveyed  to  Spmlll,  for  a  full  price 
and  without  notice,  one  undivided  fifth  Inter- 
«st  in  his  land,  which  would  have  left  him 
the  owner  of  only  four-fifths  undivided  inter- 
est therein,  and  his  deed  to  the  plaintiff  only 
conveyed  one-half  of  what  he  had  at  the  date 
of  tbe  deed.  The  plaintiff  is  only  entitled  to 
two  undivided  fifths  of  the  whole  tract,  and 
not  to  one  undivided  half  thereof. 


Judgment  will  be  entered  there  In  accordance 
therewith.    Error. 

OI/ARK,  J.  (concarring  In  result).  The 
only  marital  right  which  a  woman  has  In  her 
husband's  realty  Is  to  dower  of  a  life  estate 
In  one-third  thereof,  should  she  survive  him. 
The  feme  plaintiff's  claim,  therefore)  cannot 
be  based  upon  a  fraud  upon  her  marital 
rights;  for  she  Is  not  a  widow,  and  she  Is  su- 
ing for  a  fee  simple  In  one-half  of  his  realty. 
The  basis  of  her  claim  is  an  oral  executory 
contract  alleged  to  have  been  made  by  one, 
afterwards  her  husband,  to  convey  one-half 
his  realty  to  her  In  consideration  of  marriage, 
—a  promise,  If  made,  which  was  not  execut- 
ed by  deed  for  16  years  after  the  marriage. 
She  seeks  to  make  good  such  oral  contract 
against  the  children  of  the  first  marriage, 
from  whose  mother's  father  the  land  came, 
who  had  no  notice  of  such  alleged  oral  con- 
tract, and  who,  besides,  were  minors,  and 
tbe  deed  to  whom  was  registered  two  months 
before  the  feme  plaintiff  paid  the  considera- 
tion of  the  oral  contract  by  marrying  the 
grantor.  The  feme  plaintiff  had,  therefore, 
two  months'  legal  notice  that  the  Intended 
husband  could  not  pay  the  consideration. 
The  deed  to  the  children  was  good  against 
the  father,  or  any  one  claiming  under  a  sub- 
sequently registered  deed  from  him;  and,  if 
a  married  woman  can  Impeach  the  transac- 
tion at  all,  she  can  only  do  so  as  a  fraud  on 
her  marital  rights,  and  this  she  can  only  as- 
sert when  she  becomes  a  widow,  and  to  the 
extent  of  dower.  For  these  reasons,  among 
others,  I  dissented  In  the  original  case  (Brink- 
ley  V.  Brinkley,  128  N.  C.  503,  39  S.  E.  38). 
I  do  not  care  to  repeat  all  tbe  reasons  for 
the  dissent  there  given,  but  merely  refer  to 
these  to  sustain  my  concurrence  now,  that. 
If  the  feme  plaintiff  recovers  at  all,  her  re- 
covery should  be  limited  to  one-half  of  the 
four-flftbs  which  still  remain  In  four  of  the 
children;  the  other  one-fifth  having  been 
conveyed  to  defendant  Spruill  for  value,  and 
without  notice,  and  bis  deed  duly  registered, 
long  prior  to  the  execution  of  any  deed  to 
feme  plaintiff. 

DOUGLAS,  J.  (concurring).  I  fully  concur 
in  the  proposition  that.  If  "the  question  In- 
volved in  this  appeal  was  expressly  decided 
when  the  case  was  first  before  this  court," 
it  cannot  now  be  reviewed.  In  other  words, 
where  a  material  question  has  been  once 
adjudicated,  expressly  or  by  necessary  Impli- 
cation, it  remains  tbe  settled  law  of  the  case, 
unless  reversed  on  a  rehearing,  and  cannot 
be  reviewed  in  another  appeal  in  the  same 
case.  But  in  the  case  at  bar  tbe  opinion  of 
tbe  court  expressly  states  that  the  essential 
point  now  decided  was  not  considered  on 
the  former  appeal.  It  so  seems  to  me.  Con- 
sidering it,   therefore,   an  open  question,   I 
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right  to  convey.  They  also  acquired  a  valid 
title  to  the  other  half  as  against  the  grantor, 
And  it  -would  seem,  In  the  absence  ot  cred- 
itors, against  all  the  world  except  the  plala- 
tlS.  If  the  plaintiff  had  bad  her  deed  record- 
ed before  Sprolll  bought  the  Interest  of  J.  H. 
Brlnkley,  she  could  have  recovered  one-half 
of  the  entjre  tract  of  land,  or  one-haif  of 
each  child's  part.  If  It  had  been  divided.  8u^ 
pose  It  had  been  divided;  she  could  have  re- 
covered , one-half  of  J.  H.  Brlnkley's  part  be- 
fore It  was  sold  to  Sprain,  but  not  thereaft- 
er. She  lost  her  right  In  that  particular  part 
because  SpruUl  bought  In  good  faith  and 
for  value,  and  not  from  any  act  dcffle  by  the 
other  children,  who  were  not  parties  to  that 
conveyance.  What  right  has  she  to  ask  tiie 
other  children  to  nuike  goad  what  she  baa 
lost  by  her  own  laches  from  the  part  to  which 
they  acquired  an  unaueetloned  title  by  their 
father's  deed?  She  was  not  a  creditor,  nor 
in  the  nature  of  a  creditor  having  a  lien  op- 
en the  entire  land,  but  had  a  speciflc  claim 
to  only  one  half  thereof.  The  other  half  was 
rightfully  conveyed,  and  to  that  half  she  nev- 
er had  any  claim,  either  legal  or  equitable. 
Her  present  contention  seems  based  u^on 
some  supposed  right  of  contributk)a  or  exon- 
eration from  the  other  grantees,  but  I  caa- 
not  perceive  any  principle  \t90a  which  they 
can  be  held  responelble  for  a  loss  arising 
through  no  fault  of  theirs.  It  does  not  aip- 
pear  that  they  bed  any  knowledge  of  the 
plaintiff's  claim,  or  were  guUty  of  any  actual 
fraud  when  they  received  from  their  father 
a  deed  for  land  which  had  come  thrrovgh  their 
own  mother.  Whether  the  plaintiff  could  fol- 
low the  proceeds  Into  the  hands  of  J.  H. 
Brlnkley  Is  not  before  us.  Upon  the  former 
appeal  I  was  doubtful  whether  the  plahttlff 
could  recover  at  all,  but,  considering  that 
question  as  Irrevocably  eetlied,  I  have  no 
doubt  that  the  opinion  of  the  court  gives  to 
her  all  to  which  she  Is  Justly  entitled. 

COOIC,  J.  (dissenting).  There  are  two  rea- 
sons why  I  cannot  concur  In  the  opinion  of 
the  court: 

1.  The  question  Involved  In  this  appeal  was 
expressly  decided  when  the  appeal  was  first 
before  this  court.  Brlnkley  v.  Erinkley,  iSS 
N.  C.  503,  39  S.  B.  38.  There  have  been  no 
new  parties  made  to  this  action.  The  par- 
ties to  this  appeal  are  the  same  ones  who 
appealed  In  the  former.  And  this  Is  an  ef- 
fort to  reverse.  In  part,  our  former  decision, 
by  an  api>eal,  which  we  have  often  ruled  can 
be  done  only  by  a  petition  to  rehear.  When 
the  case  was  first  before  us,  it  was  admitted 
In  plaintiff's  complaint,  as  is  likewise  shown 
-by  the  record  in  this  case,  that  one  of  the 
children  (James  L.  Brlnkley)  had  hold  his 
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that  disturbed  the  one-fifth  nndlvlded  iater- 
est  thus  acquired  by  said  SpruilL  We  thai 
held  that  "the  plaintiff  Is  entiUed  to  be  ad- 
mitted to  the  possession  of  one  undivided  half 
of  said  land."  Page  510,  128  N.  C.  and  page 
40,  39  S.  £.,  hi  concurring  opinion  of  Chief 
Justice  Furches. 

Z  The  voluntary  deed  szecnted  by  Joseph 
H.  Brlnkley  to  his  five  children  In  July,  ISm. 
was  held  to  be  void  as  to  this  plaintiff's  right; 
following  the  doctrhie  laid  down  in  Adams, 
Bq.  (3d  Am.  Ed.)  p.  428,  and  the  declskjns  of 
our  own  aoiset,  and  that  off  Petty  v.  Petty  la 
case  exactly  similar  to  this)  4  B.  Mon.  215,  3& 
Am.  Bee.  501.  As  ta  the  ene-fifth  interest 
pucchased  by  Sprolll  from  James  Ia,  it  re- 
mained Hndisturhed,  and.  still  vests  ia  him 
(SpruiU).  Thus  we  have  &>ur-flfths  Interest 
In  the  tract  undisposed  of,  and  still  vesting 
in  Joseph  H.  Brlnklej,  a*  far  as  platntUTs 
rights  ase  caiKeEned.  With  this  statas  af 
the  title  (one-fifth  In  SprulH  and  four-fifths  hi 
Joseph  H.  Brlnkley),  Joseph  H.  BdnUey  hi 
Aj)rU,  1900,  conveyed  "qato  said  JEUen  J. 
Brlnkley  an  undivided  one-half  liUerest  in 
and  to  that  tract  of  kind,"  etc.;  describing  by 
metes  and  bounds  the  entire  tEact  of  116 
acres.  So  we  now  have  left  undiagosed  of 
three-tenths  undivided  intesest  In  tbe  entice 
tract,  aat  Involved  In  this  eoatievesy.  If 
Joseph  H.  Brlnkl^  In  April  1900,  aflB- 
Spmill's  purchase  of  the  one^fth  had  con- 
veyed to  EUen,  the  plaintiff,  one-half  of  Us 
Interest  (which  was  then  foup-fittlH)  in  the 
tract,  as  It  titea  stood,  then  and  In  that 
evait  the  view  taken  txy  tbe  eoott  in  its  opin- 
ion wovid  be  correct.  But  that  is  not  the 
case.  The  reeord  [Hainly  shows  otherwise. 
Bat  having  conveyed  to  plaintiff  an  undivid- 
ed one-half  of  the  entire  tract,  and  be  at 
that  tfane  holding  title  to  mace  than  one- 
half  thereof,  suirely  so  mneh  as  orae-half  pass- 
ed to  her.  Sopipose  he  bad  eonveyed  to  ber 
all  of  hie  interest  is  the  tract;  would  die 
not  hav«  received  four-fifths?  Would  that 
not  be  one-half  plus  the  diaerence  between 
on&ihalf  and  four-fifths  (flve-toitlis  plus 
tturee-tenths),  leaving  one-fifth  (equal  two- 
tenths)  in  Sprulll,  covering  the  entire  title 
(five-tenths  plus  three-tenths  plas  two-tenths 
equal  ten-tenths)?  It  is  therefore  dear  to 
me  that  plaintiff  Is  entitled  to  one-half  (five- 
tenths)  SpruiU  to  one^flftb  (two-tentim).  and 
the  residue  (three-tenthe)  remains  In  the  four 
children  who  did  net  dlwose  of  tbeir  inter- 
eata.  It  Is  certain  that  Qprulll  cannot  com- 
plain, for  he  gets  all  that  he  claims  to  have 
purcfaaned  or  to  now  own.  The  other  def  oid- 
ants  (appellants)  cimnot  complain,  for  they 

I  have  no  standing  In  this  court,  being  pre- 
cluded by  onr  decision  rendered  In  the  fooMK 

I  aiipeal  (Brlnkley  v.  Brlnkley,  Bupa). 


iSavt«Bt»  CoHTt  af  NarA  CoroUiaL    Ifiagrcli  18, 

1902.) 

ACTtOR  AGAINST  TOWN-PEESENTINO  CLAIM— 
PLBADINO. 

Provision  of  Code,  {  757,  that  no  person 
■hall  8ue  a  town  mileM  claimant  (hall  kare 
made  a  demand  on  the  proper  municipal  offi- 
cers, and  that  every  such  action  shall  be  dis- 
missed nnlefis  the  complaint  Bhall  contain  alle- 
gation that  claimant  presented  his  cMm  to  such 
oificei-B,  is  jniisdictioDai,  and  cannot  be  waived. 

Appeal  from  superior^  coBit,  Pitt  county; 
WiBStoB,  Judge. 

Action  by  the  county  beard  of  fscbanl  di- 
rectors for  Pitt  county  against  the  town  of 
OreenviUe.  Jndsment  tor  plaintiff.  ]9tfend- 
ant  appeals.    Reversed. 

Jai-vls  &  Blow  and  F.  G.  James,  for  appe- 
lant   Skinner  &  Wbedbee,  for  app^lee. 

ICONTGOMiORY,  J.  Tbe  pleint^f,  the 
county  boai<d  of  a«diool  directors  for  Pitt 
oonnty,  hnraght  tlhts  action  to  recover  of  the 
defendant,  the  towa  ot  Greenville,  certain 
amoonts  of  money  In  13ie  natnre  of  fines  for 
tbe  Tlolatlon  of  tlie  erlmlBBl  laws  alleged 
to  have  been  cODected  throngh  the  dnly-au- 
thoTlzed  ofiicerB  of  the  town.  Section  757  «f 
the  Code  provides  that  '^o  person  shall  sue 
aiiy  city,  cennty,  town  or  other  tUBmlelpal 
corporation  for  any  debt  or  demand  what- 
soever, unless  the  claimant  ^all  have  made 
a  demand  upon  the  proper  municipal  author- 
ities. And  every  suCh  action  Shall  be  dls- 
mieeed  unless  the  complaint  shall  be  verified 
and  contain  tbe  following  allegations;  (1) 
Thot  tbe  claimant  presented  his  dahn  to 
the  lawful  mmilclpal  authoritlefi  to  be  audit- 
ed and  allowed,  and  that  they  had  neglected 
to  aet  upon  It  or  had  disallowed  it;  or  (2) 
that  he  had  presented  to  the  treasurer  ef 
the  said  munl<rtpal  corporation  the  claim  sued 
on,  which  had  been  so  allowed  and  audited, 
and  that  said  treasurer  had,  notwithstand- 
ing, neglected  to  pay  It."  If  any  demand 
was  made  by  the  plalntUF  of  the  defendant 
for  a  settlement  of  the  daim,  It  does  not 
appear  in  the  complaint;  and  the  defend- 
ant's prayer  (motion)  In  the  answer  that  the 
action  be  dismissed  on  that  ground  should 
have  been  allowed.  The  language  of  the 
statute  (Code,  |  757)  is  clear,  and,  moreover, 
it  is  reasonable.  The  governing  authorities 
of  municipal  corporations  are  presumed  to  be 
always  ready  and  willing  to  promptly  ad5ust 
any  and  all  proper  claims  and  demands 
against  the  municipality,  and,  owing  to  the 
number  and  variety  of  such  claims  and  de- 
mands, and  to  the  fact  that,  as  a  rule,  sndi 
governing  bodies  are  generally  business  men, 
and  not  expected  to  give  but  a  small  portion 
of  their  time  to  the  public  service,  it  does 
seem  that  before  they  are  summoned  before 
the  courts  to  answer  for  claims  of  a  civil 
nature  on  the  part  of  alleged  creditors  they 


iMV9  V.  OommusioiieTs,  04  n.  C.  706;  uoy- 
Mer  V.  Ounnissieneni,  96  N.  C  148,  S  S.  H. 
78S.  Hto  tacmor  in  the  Judgment  said:  ^Tke 
court  la  oc  optulos  that  the  defBndant,  hav- 
ing denied  all  indditsdness  to  the  ptaintlff 
by  reason  of  the  alleg&tion  in  the  aomplaint, 
and  not  having  expresBed  a  destre  for  ao 
opportunity  to  »xmlne  and  pass  upon  the 
demands  In  the  complaint,  has  walv«d  13ie 
benefit  of  section  737  of  tbe  Code,  and  It 
denies  the  motltm."  But  tbe  matters  requir- 
ed by  the  Code  section  to  be  set  ont  in  the 
eomplbilnt  ten  Jneisdlcttonal.  K«  came  of  ac- 
tion la  stated  in  tlie  complaint,  and  the  court 
cotuld  not  pnooeed  with  tbe  action.  The  lan- 
gsage  Is,  "No  pecBon  shall  sne  any  dty,"' 
etc.  And  every  such  action  shall  be  dismiss- 
ed unless  tbe  complaint  shall  be  verified  and 
contain  the  following  allegations,  etc.  The 
veqnlKments  ef  section  767  of  the  Code  were 
conditions  prcoedent  to  the  malntemmce  of 
tbe  suit,  and,  not  having  been  set  ont  In  the 
complaint,  the  action  ^wuld  have  been  dis- 
missed. 
Setor. 


BOJJbEi  V.  SIHTH. 

(SBpreme  Court  of  North  Carolina.    KanA  18r 

1902.) 

WIANT  OF  LANI>-«OLLAmaiAL  ATTACK. 
A  grant  of  land  covered  by  water,  and 
therefore,  under  Code,  t  2761,  snhsec.  1,  not 
subject  to  entry  except  for  wharves  by  the  ad- 
jacent titMuian  owner  in  front  ot  his  own  prop- 
erty, and  by  section  2755,  denooaoed,  together 
with  the  entry,  as  void,  where  it  Is  In  violation 
of  tbe  statute,  may  be  collaterally  attacked. 

Appeal  from  superior  court,  Bertie  county; 
Allen,  Judge. 

Action  by  Thomas  D.  HoUey  against  Wil- 
liam Smith.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

Pruden  &  Pruden  and  Shepherd  &  Shep- 
herd, for  appellant.  R.  B.  Peebles,  for  ap- 
pellee. 

CLARK,  J.  The  complaint  alleges  that 
the  plaintiff  entered  the  land  "coveted  by 
the  waters  of  Chowan  river,  which  was  then 
and  is  now  a  navigable  river"  with  bound- 
aries described,  within  which  is  the  locus  In 
QUO  (which  is  In  front  of  defendant's  land), 
and  obtained  a  grant  from  the  state  there- 
for, and  that  the  deflendant  daily  trespasses 
thereon  by  setting  Dutch  and  pound  nets  to 
catch  fish;  that  this  interferes  with  plain- 
tiffs seining  at  that  place;  that  defendant 
has  no  property  above  bis  exemptions,  and 
seeks  damages  and  Injunction  against  fur- 
ther trespasses.  At  the  trial  the  defendant 
offered  to  show  that  the  grant  to  the  plain- 
tiff was  null  and  void,  because,  If  the  divid- 
ing line  between  the  plaintiff  and  defend- 
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[imiuuu  uujecieu  on  uio  giouna  inai  uie 
grant  could  not  be  collaterally  attacked.  Ob- 
jection BUBtalned,  and  defendant  excepted. 
Verdict  for  damages.  Judgment  therefor, 
and  perpetual  injunction. 

It  is  true  that  a  grant  for  land  lying  in 
-a  county  to  Trbicb  the  entry  la-vrs  apply  can- 
not be  attacked  collaterally  for  fraud  or 
jnlstake  in  {trocnring  such  grant.  Dosb  t. 
Lumber  Co.,  128  N.  O.  84,  38  S.  B.  284. 
But  it  is  equally  well  settled  that  when  the 
grant  covers  land  not  subject  to  entry,  or 
is  issued  contrary  to  a  posltlye  prohibition 
contained  in  a  statute,  it  is  void,  and  can 
iM  attacked  collaterally.  Gilchrist  t.  Mld- 
dleton,  107  N.  O.  663.  12  8.  E.  85;  Loving- 
good  V.  Burgess,  44  N.  O.  407;  Stanmlre  v. 
Powell,  3S  N.  C.  312.  All  three  of  these 
cases  are  cited  with  approval  In  Dosh  t. 
Lumber  Co.,  supra.  The  land  here  in  ques- 
tion, as  was  admitted  on  the  trial,  is  cover- 
ed by  the  navigable  waters  of  the  Chowan 
river,  and  therefore  it  was  not  subject  to 
enti7  except  for  wharves  by  the  adjacent 
riparian  owner  in  front  of  his  own  proper- 
ty (Code,  t  2761,  snbsec.  1),  and  even  then 
subject  to  restrictions.  Bond  v.  Wool,  107' 
N.  a  138,  12  S.  B.  281.  Section  2755  de- 
nounces every  entry  made  and  every  grant 
Issued  in  violation  of  the  provisions  of  that 
chapter  (2  Code,  c.  17)  as  void.  In  exclud- 
ing the  evidence  offered  there  was  error. 

DOUGLAS,  J.  i  concur  in  the  opinion 
of  the  court  upon  the  grounds  therein  stated, 
but  I  do  not  understand  that  it  determines  in 
any  way  the  right  of  the  defendant  to  plant 
posts  or  stakes  In  a  navigable  stream,  as  af- 
fecting either  the  right  of  navigation  or  of 
fishery;  in  other  words,  it  does  not  conflict 
•with  anything  said  by  this  court  In  State  t. 
Baum,  128  N.  0.  600,  38  S.  E.  900. 


HARRINGTON  t.  HATTON  et  al. 

(Supreme  Court  of  North  Carolina.    March  18, 
1902.) 

JUDOMENT— RES  JUDICATA-JUDOMENT  LIEN— 
EXPraATION— EXECUTION  —  PROPERTY  SUB- 
JECT—INNOCENT PURCHASER. 

1.  A  dedalon  of  the  supreme  court  that  the 
administrator  of  a  Judgment  debtor  caanot  be 
ordered  to  sell  certain  land  to  par  the  judg- 
ment, because  the  judgment  debtor  nad  convey- 
ed the  lauds  before  his  death  to  a  party  defend- 
ant in  the  action,  and  which  remands  the  case, 
with  the  direction  that  the  proper  remedy  is 
the  sale  of  tlie  property  nnder  the  judgment 
lien,  but  which  states  that  If  plaintiflTs  judg- 
ment lien  has  been  lost  by  lapse  of  time  the 
benefit  accrues  to  the  Judgment  debtor's  ven- 


z.  Where  land  subject  to  a  Judgment  lien  is 
sold  to  an  innocent  porcbaser  without  notice, 
it  cannot  be  sold  under  execution,  based  on  the 
judftment,  which  is  issued  after  the  expiration 
of  the  judgment  lieu. 

Appeal  from  superior  court,  Pitt  county; 
Winston,  Judge. 

Action  by  W.  H.  Harrington  against  P.  £. 
Hatton,  as  administrator,  and  others.  EYom 
a  judgment  in  favor  of  the  plaintiff,  defend- 
ants appeal.    Reversed. 

Skinner  &  Whedbee,  for  appellants.  A.  M. 
Moore,  for  appellee. 

CLARES  J.  When  this  case  was  here  be- 
fore (128  N.  C.  146,  39  S.  E.  780).  it  was  held 
that  the  administrator  of  the  judgment  debt- 
or could  not  be  ordered  to  sell  the  land  to 
make  assets,  because  the  judgment  debtor 
had  conveyed  the  land  (subject  of  coarse  to 
Judgment  liens),  and  there  was  nothing  left 
in  the  judgment  debtor  which  could  be  sold 
by  his  administrator,  and  that  the  remedy 
justified  by  the  pleadings,  though  not  prayed 
for,  was  a  judgment  directing  the  property 
to  be  sold  under  the  judgment  Hen.  All  the 
parties  being  before  the  court,  the  court  re- 
fused to  dismiss  the  action,  but  remanded  it, 
that  a  proper  judgment  should  be  entered. 
It  was  expressly  stated  that  "if  by  lapse  of 
time  the  plaintiff's  Judgment  lien  had  been 
lost  the  benefit  would  have  accrued  to  Hat- 
ton's  vendee  (defendant  Davenport),  and  not 
to  Hatton's  heirs  at  law."  That  decision 
was  only  upon  the  form  of  relief,  and  did 
not  pass  upon  any  defense  which  might  be 
set  up  to  the  merits  In  seeking  that  relief. 

Upon  the  cause  being  called  at  the  first 
term  after  the  ophiiou  had  been  certified 
down,  the  defendant  Davenport  relied  up<m 
his  plea,  not  before  passed  upon,  that  the  re- 
lief of  selling  the  land  under  the  lien  is  bar- 
red by  the  lapse  of  time.  The  judgment 
whose  Hen  is  here  sought  to  be  enforced 
was  docketed  December  21,  18SU.  The  land 
was  conveyed  to  J.  R.  Davenport,  as  has 
been  found  by  a  verdict  in  this  cause  be- 
tween these  parties,  for  value  and  without 
notice  of  any  fraud.  This  proceeding  was 
begun  August  22,  1S99,  and  the  lien  thereof 
has  long  since  expired.  A  purchaser  under 
a  decree  of  sale,  if  now  ordered,  would  get 
no  title.  The  point  is  expressly  decided. 
PIpklu  V.  Adams,  114  N.  a  201.  19  8.  E.  lOu. 
The  point  now  presented,  as  already  stated, 
was  not  raised  in  the  former  opinion,  which 
passed  only  upon  the  appropriate  form  of  re- 
Uef,  and  not  upon  defenses  to  the  merits,  and 
the  matter  is  not  res  judicata^ 

There  Is  error. 


Digitized  by 


Google 


APPBAl^WAIVBR— PAYMKNT   OF  JODOMBTNT. 

Defendant  in  Justice's  court,  who,  on  ren- 
dition of  judgment  against  him,  announced  to 
the  justice  that  he  did  not  wish  to  appeal,  and 
that  he  wished  to  "pay  the  debt  and  ^et  rid  of 
it,"  and  who  thereupon  paid  the  judgment, 
waived  Us  right  of  appeal;  Code,  {  886,  pro- 
viding tliat  if  the  judgment  appealed  from  be 
paid  or  collected,  and  the  judgment  is  after- 
wards reversed,  the  appellate  court  shall  order 
the  amount  restored,  having  no  application 
where  the  judgment  is  voluntary. 
Douglas,  3,,  dissenting. 

Appeal  from  saperior  court,  Camden  coudp 
ty;   Brown,  Judge. 

Action  by  W.  J.  OoweU  against  N.  P.  Greg- 
ory. Judgment  for  plaintiff  In  Justice's 
court  Vrom  a  Judgment  in  the  superior 
court  dismissing  his  appeal,  defendant  ap- 
peals.   No  error. 

E.  F.  Aydlett  and  P.  H.  WUllams,  for  ap- 
pellant    G.  W.  Ward,  for  appellee. 

MONTGOMERY,  J.  At  the  time  of  the 
rendition  of  the  Judgment  In  the  Justice's 
court  the  defendant  refused  to  appeal,  and 
paid  the  Judgment  voluntarily  to  the  con- 
stable, and  the  recovery  to  the  plaintiff  In 
the  action.  Within  the  time  allowed  by  law 
for  appeals,  the  defendant  filed  the  proper 
notice  of  appeal  to  the  superior  court,  and 
the  appeal  was  sent  forward.  On  the  call  of 
the  case  In  the  superior  court,  the  plaintiff 
lodged  a  motion  to  dismiss  the  appeal  upon 
the  ground  that  the  defendant  had  waived 
and  renounced  his  right  to  appeal,  and  had 
voluntarily  paid  the  Judgment  The  follow- 
ing were  the  facts,  as  found  by  the  court: 
"The  Justice  of  the  peace  heard  the  cause, 
and  rendered  Judgment  upon  all  the  Issues 
for  plaintiff  In  the  sum  of  $32.63.  That  at 
the  time,  and  within  an  hour  after  Judgment 
rendered  and  announced,  and  in  presence  of 
the  Justice,  one  Cartwrtgfat  said  to  defend- 
ant 'Why  don't  you  appeal?'  and  defendant 
announced  to  the  Justice  that  he  did  not 
wish  to  appeal,  that  he  wished  to  pay  the 
debt  and  get  rid  of  It  and  asked  for  the 
bill  of  costs.  No  execution  was  Issued,  and 
no  request  or  demand  made  on  the  defend- 
ant to  pay  the  Judgment.  That  then  and 
there  the  defendant  paid  the  Judgment  and 
oosts  into  the  hands  of  the  constable  for  the 
plaintiff,  and  the  Justice  satisfied  and  dis- 
charged the  Judgment  at  the  request  of  the 
defendant"  His  honor  dismissed  the  appeal, 
and  upon  his  holding  the  defendant  appealed 
to  this  court.  There  was  no  error  in  the 
proceeding  below. 

The  plaintiff  cited  the  cases  of  Suttle  v. 
<Jreen,  78  N.  C.  76,  and  State  v.  Chastaln, 
lM  N.  C.  900,  10  S.  E.  519,  but  they  have  no 
application  here.  In  those  cases  there  were 
notices  of  appeal,  a  withdrawal  of  the  same, 
and  then  renewals  of  the  appeal.  There  was 
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purpose  and  desire  to  "pay  the  debt  and  get 
rid  of  it"  The  Judgment  had  thereafter  no 
existence  for  any  purpose.  2  Cyc.  Law  & 
Proc.  647,  648.  Section  886  of  the  Code, 
from  the  view  we  have  taken  of  the  case, 
has  reference  only  to  cases  where  payments 
have  been  made  Involuntarily,— as  a  pay- 
ment made  of  a  Judgment  to  prevent  execu- 
tion from  being  Issued,  with  the  attendant 
additional  charges,  costs,  and  inconvenien- 
ces. 
No  error. 

DOUGLAS,  J.  I  cannot  concur  in  the 
opinion  of  the  court,  because.  In  my  opinion, 
it  Is  directly  opposed  to  the  provisions  of 
the  Code,  as  well  as  to  the  great  weight  of 
authority.  But  a  single  authority  is  cited 
by  the  court  as  the  basis  of  its  opinion,  and 
that  is  found,  upon  examination,  to  be  direct- 
ly to  the  contrary.    In  2  Cyc  Law  &  Proc. 

647,  it  Is  said  that  "the  voluntary  payment 
or  performance  of  a  Judgment  Is  generally 
held  to  be  no  bar  to  an  appeal  or  writ  of 
error  for  its  reversal,  unless  such  payment 
was  by  way  of  compromise  and  agreement 
to  settle  the  controversy,  or  unless  the  pay- 
ment or  performance  of  the  Judgment  was 
under  peculiar  circumstances  which  amount- 
ed to  a  confession  of  Its  correctness."  There 
is  no  pretense  that  the  defendant  in  any 
w&y  confessed  the  correctness  of  the  Judg- 
ment or  that  the  money  was  paid  by  way  of 
compromise.    It  Is  true,  2  Cyc.  Law  &  Proc. 

648.  further  says,  "There  are,  however, 
courts  which  hold  that  such  voluntary  pay- 
ment Is  a  waiver  of  defendant's  right  of  ap- 
peal," but  the  text  of  the  work  is  against 
the  position  of  the  court  I  do  not  doubt 
that  precedents  can  be  found  for  almost  any 
side  of  a  question  among  the  45  states  of  the 
Union,  especially  on  questions  of  practice, 
which  Is  largely  governed  by  local  statutes. 
The  fact  that  only  three  states  and  one  ter- 
ritory hold  that  a  voluntary  payment  is  a 
waiver  of  the  right  of  appeal  might  well 
lead  us  to  conclude  that  the  weight  of  au- 
thority is  to  the  contrary.  The  rule  is  well 
stated  In  2  Enc.  Pi.  &  Prac.  181:  "Payment 
of  a  collectible  Judgment  rendered  by  a 
court  of  competent  Jurisdiction  Is  involun- 
tary, and  does  not  bar  the  appeal  of  the  un- 
successful party  below."  It  Is  well  known 
that  our  Code  practice,  although  greatly 
changed,  was  originally  modeled  after  that 
of  New  York,  which  holds,  with  the  vast 
majority  of  the  states,  that  the  payment  of 
a  collectible  Judgment  Is  not  voluntary.  In 
a  legal  sense.  In  Peyser  v.  City  of  New 
York,  70  N.  Y.  497,  26  Am.  Rep.  621,  the 
principle  is  thus  clearly  stated:  "Coercion 
by  law  Is  where  a  court  having  Jurisdiction 
of  the  persons  and  the  subject-matter,  has 
rendered  a  Judgment  which  la  collectible  in 
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the  execution  of  It  when  execution  Is  at- 
tempted, he  may  as  well  pay  the  amount  at 
one  time  as  at  another,  and  save  the  ex- 
pense of  delay."  The  court  says  that  the 
cases  of  Suttle  t.  Green,  78  N.  O.  79,  and 
State  V.  Chastain,  104  N.  C.  900,  10  S.  B.  619, 
have  no  application  to  the  case  at  bar.  I 
must  respectfully  differ  from  the  court  In 
my  opinion,  they  apply  by  direct  analogy. 
I  do  not  suppose  it  will  be  contended.  In  the 
face  of  section  88G  of  the  Ck>de,  that  a  mere 
payment  of  the  Judgment  would  have  affect- 
ed the  defendant's  right  of  appeal,  had  It 
not  been  for  his  casual  expression  that  be 
wanted  to  "pay  the  debt  and  get  rid  of  It" 
What  peculiar  legal  effect  have  these  words, 
beyond  any  others  expressing  a  purpose  not 
to  appeal?  None  that  I  know.  They  are 
certainly  no  stronger  than  the  actual  with- 
drawal of  an  appeal  already  taken.  In  Sut- 
tle V.  Green,  supra,  this  court  says:  "On  the 
trial  before  the  justice,  the  defendant  denied 
that  he  owed  the  plaintiff  anything.  And 
when  the  Justice  gave  Judgment  against 
him,  he  appealed  In  open  court  This  was 
all  that  he  was  obliged  to  do.  It  then  be- 
came the  duty  of  the  Justice,  upon  bis  fees 
being  paid,  to  send  the  papers  to  the  clerk 
of  the  court  As  an  excuse  for  not  sending 
up  the  papers,  the  Justice  said  that  the  de- 
fendant told  him  not  to  do  it  Concede  that 
this  was  a  sufficient  excuse  for  delay  on  the 
part  of  the  Justice,  still  it  did  not  estop  the 
defendant  He  had  locus  pcenitentise,  and 
he  did  change  his  mind,  and  filed  with  the 
clerk  a  good  bond  to  cover  the  plaintiff's 
claim  and  costs."  In  State  v.  Chastain,  su- 
pra, this  court  says  on  page  906,  104  N.  0., 
and  page  520,  10  S.  E.:  "E.  H.  Chastain 
first  withdrew,  and  then  renewed  and  per- 
fected, his  appeal.  He  had  a  right  to  renew 
and  reinstate  It  within  the  time  prescribed 
by  law,  If  he  had  no  other  object  to  attain 
but  to  delay  the  execution  of  bis  sentence." 
These  authorities  might  well  be  deemed  con- 
duslve;  but  let  us  examine  the  provisions  of 
the  Code  regulating  appeals  from  a  Justice 
of  the  peace.  Section  876  Is  as  follows: 
"The  party  against  whom  Judgment  was 
rendered  In  any  civil  action  in  a  Justice's 
court  may  appeal  to  the  superior  court  from 
the  same;  but  no  appeal  shall  prevent  the 
Issuing  of  an  execution  on  such  Judgment  or 
work  a  stay  thereof,  except  as  herein  pro- 
vided," Section  882  provides  that  execution 
may  be  stayed  upon  giving  the  proper  bond. 
Section  876  provides  that  "the  appellant 
shall  within  ten  days  after  Judgment  serve 
a  notice  of  appeal  stating  the  grounds  upon 
which  the  appeal  Is  founded.  •  •  •"  This 
term  of  10  days  is  clearly  the  locus  poenlten- 
tise  referred  to  In  Suttle's  Case,  within  which 
the  defendant  may  "change  his  mind."  He 
did  change  his  mind,  and  perfected  his  ap- 


days  allowed  by  the  statute.  This  time  is 
evidently,  given  to  enable  the  def aidant  to 
carefully  consider  the  matter,  and.  If  neces- 
sary, obtain  legal  advice.  However,  in  the 
meantime  execution  may  be  taken  oat  by 
the  plaintiff,  regardless  of  any  right  of  ap- 
peal. It  may  be  that  the  defendant  is  un- 
able to  give  bond.  If  so,  why  should  he  wait 
for  the  issuing  of  an  execution,  with  all  its 
extra  costs?  It  Is  true,  he  may  recover  what 
he  has  paid;  but  then,  again,  he  may  not 
as  the  perils  of  litigation  are  almost  equal 
to  those  of  the  sea,  without  the  benefit  of 
marine  insurance.  Section  886  of  the  Code 
provides  that  "if  the  Judgment  appealed 
from  or  any  part  thereof  be  paid  or  collect- 
ed, and  the  Judgment  be  afterwards  revers-. 
ed,  the  appellate  court  shall  order  tbe 
amount  paid  or  collected  to  be  restored,  wltli 
interest  from  the  time  of  such  payment  or 
collection."  The  disjunctive  use  of  the 
words  "paid  or  collected"  clearly  shows  that 
the  statute  Intended  to  give  to  the  defend- 
ant the  privilege  of  paying  before  execu- 
tion, without  in  any  way  interfering  with 
his  right  of  appeal.  It  should  be  remon- 
bered  that  the  right  of  appeal  is  expressly 
guarantied  by  the  constitution  (article  4.  S  27), 
and  should  not  lightly  be  set  aside  by  impli- 
cation or  presumption.  Indeed,  so  sacred  is 
It  regarded  that  parties  cannot  waive  their 
right  of  appeal  before  trial,  even  by  express 
agreement  Falkner  v.  Hunt  68  N.  C  475; 
Hunnlon  t.  Ramsay,  93  N.  C.  410.  With  all 
respect  for  the  court,  and  submission  to  its 
decision,  I  cannot  concur  In  an  opinion 
which,  In  my  deliberate  Judgment,  flies  In 
the  face  of  authority  and  the  teeth  of  tbe 
statute. 


IAMB  T.  BAXTBR. 

(Supreme  Oourt  of  North  Carolina.    Mardi  11. 

1902.) 

REAJ^  ESTATE  AQBNT8— COMMISSIONS— NBCBS- 
SITY  OF  WRITTEN  CONTRACT— STATUTE  OF 
FRAUDS— AGENCY  FOR  BOTH  PARTIES— EVI- 
DENCE—BUFFICIKNCT. 

1.  A  contract  with  real  estate  agents  to  ne- 
gotiata  a  sale  or  exchange  of  land  is  not  with- 
in the  statute  of  frauds,  so  that  no  recovery  of 
commissions  can  be  had  If  not  In  writing. 

2.  In  an  action  by  a  real  estate  agent  for 
commissionB,  objected  to  on  the  groond  thit 
plaintiff  represented  both  parties,  plaintiff  tes- 
tified that  defendant  told  him  he  would  par 
him  a  good  commission  if  he  succeeded  in  mak- 
ing a  trade,  and  that  he  informed  both  partieii 
that  he  would  charge  them  commissionB,  to  be 
paid  equally  by  them,  and  that  both  agreed  to 
pay  them.  Held  sufficient  if  believed,  to  jna- 
tl^  a  recovery. 

Appeal  from  superior  court,  Pasquotank 
county;  Brown,  Judge. 

Action  by  B.  F.  Lamb  against  W.  M.  Bax- 
ter. From  a  Judgment  for  plalntifl,  defend- 
ant appeals.    Affirmed. 
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DOUGLAS,  J.  This  Is  an  action  to  re- 
cover compensation  as  a  real  estate  broker 
for  services  alleged  to  have  been  rendered 
by  the  plaintiff  In  effecting  an  exchange  of 
property  between  the  defendant  and  one 
Bartlett  There  Is  conflicting  testimony  as 
to  what  part  the  plaintiff  took  In  the  ne- 
gotiations, bat  It  Is  admitted  that  he  brought 
the  parties  together,  and,  at  least  to  that 
extent  effected  the  exchange.  The  defend- 
ant refused  to  pay  the  plaintiff  on  three 
grounds:  (1)  That  he  did  not  employ  him; 
(2)  that  snch  alleged  contract  was  not  In 
writing,  and  therefore  void  under  the  stat- 
ute of  frauds;  and  (3)  that  the  plaintiff  ad- 
mittedly charged  Bartlett  for  his  services  In 
the  same  transaction,  and  could  not  lawfully 
act  as  agent  for  both  parties,  where  their 
Interests  were  necessarily  antagonistic. 

This  case  seems  to  have  resolved  Itself 
down  to  a  mere  question  of  fact,  depending 
upcMj  well-settled  principles  of  law.  Whether 
the  defendant  employed  the  plaintiff  is  cer- 
tainly a  simple  question  of  fact  That  such 
a  contract  need  not  be  in  writing  was  settled 
by  this  court  in  the  recent  ease  of  Abbott  v. 
Hunt  129  N.  C.  403,  40  S.  B.  119.  It 
should  be  borne  in  mind  that  this  action  Is 
not  seeking  to  enforce  the  sale  or  exchange 
of  land,  nor  does  It  affect  any  Interest  in 
land.  It  is  brought  simply  to  recover  com- 
Ijeusation  for  the  personal  services  of  the 
plaintiff,  alleged  to  have  been  rendered  un- 
der an  agreement  with  the  defendant  and  at 
his  request. 

The  third  ground  of  exception  cannot  be 
snstalned.  It  is  well  settled  that  an  agent 
cannot  in  the  same  transaction  represent  both 
buyer  and  seller,  without  the  full  knowledge 
and  consent,  express  or  implied,  of  both  par- 
ties. Mining  Ca  v.  Fox,  89  N.  C.  61,  70; 
Sunmer  v.  Ballroad  Co.,  78  N.  O.  289,  292; 
Atkinson  v.  Pack,  114  N.  C.  507,  603,  19  S. 
B.  628;  2  Am.  A  Eng.  Enc.  Law  (2d  Ed.) 
1078.  To  this  rule  there  may  be  an  excep- 
tion where  the  agent  merely  brings  together 
bis  principals,  without  taking  any  part  what- 
ever in  the  negotiations  of  the  trade.  Atkin- 
son V.  Pack,  supra.  In  Mining  Co.  v.  Fox, 
supra,  this  court  says,  on  page  70,  89  N.  C, 
that  "the  rule  applies  only  to  agents  who 
are  relied  upon  for  counsel  and  direction, 
and  whose  employment  Is  rather  a  trust 
tban  a  service,  and  not  to  those  who  are 
merely  employed  as  instruments  In  the  per- 
formance of  some  appointed  service."  This 
exception,  however,  does  not  appear  in  the 
case  at  bar,  as  It  appears  from  the  plaintiff's 
own  testimony  that  he  took  an  active  part 
in  negotiating  the  trade.  He  further  testi- 
fied as  follows:  "Baxter  told  me  be  would 
pay  me  a  good  commission  If  I  succeeded  in 
making  a  trade.  I  Informed  Baxter  and 
Bartlett,  both,  that  I  should  charge  them 
commissions,  to  be  paid  equally  by  them,  and 


ties  that  he  was  acting  for  both.  If  it  is 
not  as  explicit  as  the  defendant  desired,  he 
could  have  made  It  more  so  on  cross-exam- 
ination. If  this  testimony  be  true,— and  the 
Jury  seem  to  hare  believed  it— we  see  no 
reason  why  the  parties  to  the  trade  should 
not  carry  out  their  agreements  entered  into 
with  full  knowledge  of  the  facts,  and  appar- 
ently resulting  in  their  mutual  advantage. 
It  is  true,  the  law  regards  all  such  transac- 
tions with  more  or  less  suspicion,  and  im- 
poses upon  the  agent  the  burden  of  showing 
tbe  mutual  knowledge  of  bis  principals,  as 
weU  as  bis  own  good  faith;  but  It  goes  no 
further,  where  the  parties  are  sul  juris. 

As  we  see  no  error  in  the  trial  of  the  case, 
we  cnnnot  disturb  tbe  verdict  of  the  Jury. 
Affirmed. 


SKITTLETHARPE  v.  SKITTLBTHARPB. 

(Supreme  Court  of  North  Carolina.    March  11, 

1002.) 

HUSBAND  AND  WIFE— SEPARATE  MAINTE- 
NANCE —  SEPARATION  —  RIGHTS  OF  WIFE  — 
SPECIAL  PROCEEDINGS  —  ISSUES  —  QUESTION 
FOR  JURY— POWER  OF  COURT-JUDGMENT. 

1.  Where  the  answer,  in  a  proceeding  Insti- 
tuted bv  a  wife  under  Code,  {  1202,  which  pro- 
vides that  a  wife,  in  case  her  husband  snail 
separate  himself  from  her,  and  fail  to  provide 
her  with  necessary  subsistence,  may  apply  to 
the  judire  of  the  superior  court  who  may 
cause  the  husband  to  secure  a  portion  of  hi» 
estate  for  the  benefit  of  the  wife  and  children, 
admits  that  defendant  is  the  husband  of  the 
plaintiff,  and  that  he  has  separated  himself 
from  her,  it  is  improper  to  try  an  issue  as  to- 
whether  the  husband  had  a  cause  to  abandou 
the  wife,  as  the  statute  only  applies  to  inde- 
pendent suits  for  alimony,  and  tbe  questions  of 
the  existence  of  the  marriage  relation  and 
whether  the  husband  abandoned  the  wife  are 
the  only  material  issues  of  fact. 

2.  The  judge  in  such  proceedings  cannot  or- 
der the  husband  to  make  monthly  (mj-ments  to 
the  wife,  but  can  only  inquire  into  hie  condition 
and  financial  situation,  and  require  him  to  se- 
cure a  proper  portion  of  his  estate  for  the 
benefit  of  the  wife  and  children. 

3.  A  final  judgment  cannot  be  entered  in  such 
case,  as  the  necessity  of  such  provisions  for 
tbe  wite  and  children  will  cease  if  the  parties 
resume  the  marriage  relation,  and  cannot  prop- 
erly be  continued  if  the  husband  procures  a 
divorce  for  the  fault  of  the  wife. 

Appeal  from  superior  court  Washington 
county;  Neal,  Judge. 

Special  proceedings  by  Neva  Sklttletharpe 
against  J.  H.  Sklttletharpe.  From  a  Judg- 
ment In  favor  of  the  plaintiff,  the  defendant 
appeals.    Reversed. 

A.  O.  Onylord,  for  appellant  H.  S.  Ward, 
for  appellee. 

COOK,  J.  This  is  a  special  proceeding. 
Instituted  by  tbe  feme  plaintiff  against  her 
husband,  the  defendant  to  recover  a  reason- 
able subsistence  for  herself  and  the  child  of 
their  marriage,  pursuant  to  section  1292  of 
the  Code.    Tbe  plaintiff  alleges  that  the  bus- 


lier  wltboat  means  ol  llyelibood  and  sup- 
port"; to  which  the  defendant  answers  "that 
it  Is  true  that  •  •  •  he  quit  Uving  with 
her,  and  moved  from  the  house  she  and  he 
occupied  the  greater  part  of  the  household 
furniture  which  belonged  to  him,"  and  does 
not  deny  that  he  left  her  without  means  of 
support,  and  admits  that  "he  refuses  to  sup- 
port her";  and  for  his  defense  he  avers  that 
be  left  his  wife,  the  feme  plaintiff,  for  the 
reason  that  she  bad  been  engaging  in  acta  of 
illicit  Intercourse  with  one  L.  C.  Homthall. 
Upon  the  bearing  his  honor  heard  affidavits 
and  depositions  as  to  the  alleged  acts  of 
adultery,  the  cause  for  which  the  def«idant 
separated  himself  from  his  wife,  etc.,  and 
found  as  facts  "that  the  defendant  without 
Just  cause,  has  separated  himself  from  his 
wife,  the  plaintiff,  or  petitioner,  who  has  at 
all  times  been  a  faithful  wife;  and  has  fail- 
ed to  provide  her  and  her  child,  of  which  the 
defendant  is  the  father,  with  the  necessary 
subsistence  according  to  his  means  and  con- 
dition in  life";  and  thereupon  rendered  a 
Judgment  ordering  and  adjudging  that  the 
defendant  pay  Into  the  c^ce  of  the  clerk  of 
the  superior  court  of  the  county  |15  per 
month  for  the  maintenance  of  plaintiff  and 
|8  per  month  for  the  maintenance  of  the 
child;  and  that  this  Judgment  is  made  with- 
out prejudice  to  the  rights  of  the  petitioner 
to  apply  for  an  Increase  of  this  allowance 
as  emergency  may  require.  The  defendant 
excepted  to  the  finding  of  these  facts  by  bis 
honor,  and  Insisted  that  they  be  found  by  a 
Jury  upon  proper  Issues  submitted;  and  also 
excepted  to  the  Judgment  for  that  it  is  not 
authorized  by  law,  In  that  it  requires  the 
defendant  to  pay  monthly  Installments  to 
the  plaintiff  and  her  child;  and  because  the 
Judge  improperly  found  the  facts;  and  be- 
cause it  was  unjust,  and  not  warranted  by 
the  pleadings  and  exhibits,  and  therefore 
contrary  to  law,  in  that  it  required  defend- 
ant to  support  a  woman  as  bis  wife  who  c(hi- 
f  essed  to  him  her  Infidelity.  His  honor  over- 
ruled the  exceptions,  and  rendered  Judgment 
In  favor  of  plaintiff,  and  defendant  appeal- 
ed, and  assigns  the  same  as  error. 

Section  1292  of  the  Code,  under  which  this 
special  proceeding  was  Instituted,  provides: 
"If  any  husband  shall  separate  himself  from 
his  wife,  and  fall  to  provide  her  with  the 
necessary  subsistence  according  to  bis  means 
and  condition  in  life,  or  if  he  shall  be  a 
drunkard  or  spendthrift  the  wife  may  ap- 
ply for  a  special  proceeding  to  the  Judge  of 
the  superior  court  for  the  county  In  which 
he  resides,  to  have  a  reasonable  subsistence 
secured  to  her  and  to  the  children  of  the 
marriage  from  the  estate  of  her  husband,  and 
it  shall  be  lawful  for  such  Judge  to  cause  the 
husband  to  secure  so  much  of  his  estate  as 
may  be  proper  according  to  his  condition  and 
circumstances,  for  the  benefit  of  his  said 


mony."  ueeves  v.  Keeves,  ta  H.  V.  34»  (on 
page  352).  Under  It  only  two  material  issues 
of  fact  can  arise,  viz.:  (1)  -^  to  whether 
the  marriage  relation  eclated  at  the  time  of 
the  institution  of  the  proceeding;  (2)  wheth- 
er the  husband  separated  himself  from  the 
wife.  Should  these  issues,  or  either  of  them, 
be  raised  by  the  pleadings,  then  It  would  be 
the  duty  of  the  Judge  to  have  them  fonnd  by 
a  Jury,  as  Is  provided  by  law  for  the  trial 
of  Issues  of  fact  In  other  cases  of  special 
proceedings.  Cram  v.  Cram,  116  N.  G.  28S, 
21  S.  B.  197.  But  In  this  case  neither  of 
those  issues  la  Joined.  The  answer  admits 
the  marriage  relation  existing,  and  his  sepa- 
ration from  his  wife;  wherefore  his  honor 
properly  refused  to  submit  issues  to  the  Jury 
as  to  defendant's  reasons  and  excuses  for 
B^arating  from  bis  wife,  and  erred  (though 
harmless  it  be)  by  inquiring  into  the  same 
himself.  They  were  irrelevant  and  might 
have  been  stricken  out  upon  motion.  Code,  { 
261. 

As  to  tbe  exceptions  taken  to  the  Judgment 
rendered,  we  think  his  honor  erred  in  two 
particulars,  viz.:  (1)  In  ordering  defendant 
to  make  monthly  payments;  (2)  in  render- 
ing a  final  Judgment  As  to  the  first  the 
statute  expressly  requires  that  the  subsist- 
ence shall  be  secured  to  the  wife  and  chil- 
dren "from  the  estate  of  her  husband":  not 
that  he  shall  pay,  or  that  he  shall  assume 
any  further  personal  obligation.  The  remedy 
provided  Is  in  rem,  not  in  personam.  Tbe 
two  material  Issues  of  fact  being  admitted, 
it  then  became  the  duty  of  the  Judge  to  as- 
certain the  means  and  condition  in  life  of 
the  defendant,  and  to  cause  him  to  secure 
so  much  of  his  estate  aa  would  be  proper  ac< 
cording  to  his  condition  and  circumstances, 
for  tbe  benefit  of  plaintiff  and  their  child, 
having  regard  also  to  the  separate  estate  of 
the  wife.  Cram  v.  Cram,  snpra.  What  were 
his  means,  circumstances,  and  condition  in 
life,  and  the  estate  of  his  wife,  and  a  nec- 
essary subsistence  in  accordance  therewith, 
were  not  such  "issues  of  fact"  as  would  nec- 
essarily be  raised  by  the  pleadings,  and  he 
material  In  order  to  bind  and  conclude  tbe 
parties  upon  the  matters  In  this  controversy, 
but  "questions  of  fact"  necessary  to  be  as- 
certained by  the  Judge  for  his  information 
In  determining  an  equitable  allowance  for 
tbe  support  of  the  wife  during  their  tempora- 
ry alienation  and  unsettled  relations.  As  to 
the  second,  it  ia  not  contemplated  by  tbe 
statute  that  the  Judgment  should  be  final  and 
conclusive;  for,  should  the  husband  return 
to  the  wife,  and  resume  his  marriage  rela- 
tions and  obligations,  tbe  necessity  for  such 
a  provision  would  cease;  or,  should  defend- 
ant institute  a  suit  for  divorce  (which  Is  not 
permitted  by  the  statute  to  be  done  imtil 
six  months  after  obtaining  the  information 
for  such  cause  of  action),  and  obtain  an  ab- 


binding  upon  tbe  parties. 

Therefore,  for  the  errors  above  x>olnted  out, 
this  case  is  remanded,  In  order  that  tbe  Judg- 
ment may  be  modified,  and  rendered  In  con- 
formity with  the  requirements  of  the  stat- 
ute and  with  this  opinion.  Let  the  defendant 
pay  the  costs  of  this  appeal.    Remanded. 


VANN  ▼.  EDWARDS. 

(Supreme  Oonrt  of  North  Carolina.    March  11, 

1902.) 

APPEAL— "CASE"— CONSTRUCTION-ESTOPPKL- 

NBGOTIABLB  INSTRUMENTS— FREJSUMP- 

TION   FROM  POSSESSION. 

1.  A  note  given  by  defendant  to  his  mother 
■was  indorsed  by  her  and  drfivered  to  defend- 
ant before  the  mother's  death  without  the 
knowledge  of  her  husband,  and  was  afterwards 
in  possession  of  the  husband,  who  was  the  ad- 
ministrator of  the  mother's  estate.  After  his 
death  it  was  fouud  in  possession  of  defendant. 
A  succeeding  administrator  of  the  mother's  es- 
tate brought  action  against  the  defendant,  in 
which  the  latter  claimed  the  note  by  indorse- 
ment, and  by'  the  ikresumption  of  ownership 
rnised  from  nis  possession  of  the  note  at  the 
time  of  his  father's  death.  Held,  that  a  state- 
ment in  the  "case  ou  appeal"  that  "it  was  ad- 
mitted that  defendant  claimed  the  note  by 
virtue  of  the  indorsement  from  the  mother' 
did  not  preclude  defendant  from  urging  his 
possession  of  the  note  at  the  time  of  his  fa- 
ther's death,  as  establishing  his  ownership 
thereof. 

2.  The  possession  of  a  note  by  the  maker 
thereof  after  the  death  of  the  payee,  and  after 
tbe  note  has  been  in  the  possession  of  the  ad- 
ministrator of  the  payee,  raises  a  presumption 
that  the  possession  is  lawful,  which  imposes 
the  burden  of  proof  on  the  administrator,  or 
his  successor,  of  showing  that  the  maker  has 
no  right  to  the  note. 

On   rehearing.    Former  decision  affirmed, 
and  Judgment  of  trial  court  reversed. 
For  former  decision,  see  39  S.  E.  C6. 

MONTGOMERY,  3.  An  opinion  in  this 
oaso  was  delivered  at  the  February  term, 
1901,  and  is  to  be  found  In  tbe  128th  vol- 
ume of  our  Reports,  at  page  425,  39  S.  E.  66. 
A  petition  to  rehear  was  filed  by  the  appellee 
and  granted,  and  the  matter  Is  before  us 
again  for  consideration.  The  material  facts 
for  the  present  purposes  are  these:  The  de- 
fendant in  1888  executed  to  his  mother  his 
bond  In  the  sum  of  $500.  She.  In  the  life- 
time of  her  husband,  gave  this  bond  to  the 
defendant  by  delivery  and  her  indorsement, 
but  without  the  knowledge  or  consent  of  her 
husband.  After  the  mother's  death  the  bond 
■was  In  the  father's  possession,  but  after  his 
death  It  was  found  In  the  defendant's.  The 
husband  of  the  payee,  who  was  also  tbe 
father  of  the  defendant  and  payor,  qualified 
as  administrator  of  his  deceased  wife;  and, 
having  died  before  he  had  fully  administered 
the  estate,  an  administrator  de  bonis  non 
was  had  by  the  plaintiff,  who  brought  this 


leged  errors:  The  first  is  that  the  court  must 
have  overlooked  the  statement  In  tbe  case 
on  appeal  "that  It  was  admitted  by  the  de- 
fendant that  be  claimed  the  note  by  virtue 
of  the  Indorsement  of  the  same  to  blm  by 
his  mother."  We  were  not  Inadvertent  to 
that  statement  but  we  regarded  It  not  as  de- 
priving the  defendant  of  tbe  right  to  use.  In 
connection  with  and  as  a  part  of  that  claim, 
the  legal  effect  of  bis  having  in  his  posses- 
sion the  note  at  the  death  of  his  father;  the 
father  having  had  possession  of  It  after  his 
wife's  death.  The  record  shows  that  the 
case  was  tried  on  the  theory  that  the  defend- 
ant was  claiming  the  bond  both  undw  tbe 
gift  and  Indorsement  of  tbe  mother,  and  the 
presumption  of  ownership  by  possession  In 
himself  after  the  mother's  death,  and  after  the 
father  had  had  It  In  his  possession;  for  the 
court  permitted  him  to  Introduce  evidence  of 
his  possession  of  the  note  after  It  had  been 
In  tbe  bands  of  the  father,  declarations  of 
both  tbe  mother  and  the  father  to  the  effect 
that  It  had  been  given  to  tbe  defendant,  and 
that  he  did  not  owe  It. 

The  other  error  alleged  In  the  petition  to 
rehear  Is  that  the  court  held  that  the  Judge 
below  should  have  instructed  the  Jury,  "If 
the  Jury  find  that  the  note  In  controversy 
was  In  possession  of  Darius  Edwards  at  any 
time  after  the  death  of  Sarah  F.  Edwards, 
and  prior  to  October,  1896,  and  that  after- 
wards It  was  In  possession  of  the  defendant, 
from  October,  1896,  until  the  commencement 
of  this  action,  the  law  presumes  that  such 
possession  was  lawful,  and  that  he  Is  the 
owner  thereof;  and  the  btirden  Is  upon  the 
plaintiff  to  satisfy  the  Jury,  upon  prepon- 
derance of  the  testimony,  that  such  posses- 
sion Is  not  lawful,  and,  unless  the  plaintiff 
so  satisfies  the  Jury,  you  must  answer  the 
first  issue,  *No.'"  Tbe  counsel  cited  to  us 
the  cases  of  Thompson  v.  Onley,  96  N.  O.  9, 
1  S.  E.  620,  Holly  v.  Holly,  94  N.  C.  670,  and 
Robertson  v.  Dunn,  87  N.  C.  191,  on  the 
point,  to  sustain  his  view  of  the  law.  Upon 
an  examination  of  these  cases.  It  will  be  seen 
that  they  are  against  his  contention.  It  Is 
decided  In  them  that  there  is  no  presumption 
of  ownership  In  favor  of  the  holder  of  an 
unindorsed  note  against  the  payee.  But  the 
holder  of  the  note  in  our  case  was  the  payor, 
and  the  presumption  Is  with  him. 

The  petition  must  be  dismissed. 


PETERSON  V.  CITY  OF  WILMINGTON. 

(Supreme  Court  of  North  Carolina.    March  IS, 

1902.) 

MUNICIPAL  CORPORATIONS-EXTINGUISHMENT 
OF  FIRES— GOVERN.ME.VTAL  DUTY— LIA- 
BILITY   FOR    NEGLIGENCE. 

An  employe  of  the  fire  department  of  a 
city  cannot  recover  for  injuries  sustained  by 
him  while  in  its  service;  the  powers  aud  du- 
ties  imposed   on  the  department   and   on   the 


Douglas,   J.,   disseuting. 

Appeal  from  superior  court,  New  Hanover 
county;    Hoke,  Judge. 

Action  by  H.  L.  Peterson  against  the  city 
of  Wilmington.  Judgment  for  defradant; 
and  plaintiff  appeals.    Affirmed. 

L.  V.  Grady  and  Stevens,  Beasley  & 
Weeks,  for  appellant  Meares  &  Ruark,  for 
appellee. 

MONTGOMERY,  J.  The  plaintiff  sus- 
tained Injuries  to  his  person  while  In  the 
service  of  the  fire  department  of  the  defend- 
ant, the  city  of  Wilmington,  and  brought  this 
action  for  the  recovery  of  damages.  The 
charge  on  which  the  recovery  Is  sought  la 
that  the  defendant  permitted,  loiowingly,  a 
hose  reel  belonging  to  its  fire  department  to 
be  and  remain  In  an  unsafe  and  dangerous 
condition,  and  that  on  a  sudden  emergency 
(the  breaking  out  of  a  fire)  the  chl^  of  the 
fire  department  ordered  the  plaintiff  to 
mount  the  reel  and  repair  to  the  scene  of 
the  fire,  and  the  plaintiff,  in  obeying  this 
order,  was  hurt  by  a  fall  caused  by  the  col- 
lapse of  the  reel.  After  the  plaintiff  had  In- 
troduced his  evidence,  the  defendant  demur- 
red ore  tenus,  and  the  court  sustained  the 
demurrer. 

The  defendant  Is  empowered  by  Its  char- 
ter. In  order  to  more  effectually  provide 
against  damage  and  danger  from  fire,  to  es- 
tablish and  regulate  a  fire  department,  and 
the  question  to  be  determined  Is  this:  Are 
the  powers  and  duties  enjoined  upon  that 
department  and  upon  the  defendant,  as  to 
its  formation  and  regulation  for  the  extin- 
guishment of  fires,  public  and  governmental, 
or  are  they  merely  private  and  municipal? 
If  they  are  of  the  former  character,— for  the 
general  good,— the  defendant  Is  not  liable  for 
either  Its  own  tort  or  negligence,  or  the  neg- 
ligence or  tort  of  Its  officers  or  agents,  un- 
less there  Is  some  constitutional  or  legisla- 
tive enactment  which  subjects  It  to  liability 
therefor;  and  It  is  not  contended  by  the 
plaintiff  that  there  is  any  such  enactment 
applicable  to  this  case.  If,  however,  the  de- 
fendant was  acting  for  its  own  benefit  and 
purely  under  Its  corporate  or  mtmlclpal  pow- 
ers, then,  In  case  of  negligence  on  its  part, 
liability  would  ensue.  Moffltt  v.  Ash«vllle, 
103  N.  O.  237,  9  S.  E.  695,  14  Am.  St  Rep. 
810;  Prichard  v.  Commissioners,  126  N.  C. 
906.  36  S.  E.  333,  78  Am.  St  Rep.  679.  We 
have  no  decided  case  in  our  Reports  upon 
the  particular  question  whether  or  not  the 
laws  governing  the  establishment  and  regu- 
lation of  fire  departments  under  the  charter 
privileges  and  rights  of  our  cities  and  towns, 
and  the  acts  of  those  charged  with  the  per- 
formance of  those  rights  and  duties,  are  leg- 
islative and  governmental,  or  merely  cor- 
porate and  municipal.    But  In  our  investlga- 


and  governmental.  Some  of  them  are  the 
following:  Jewett  v.  City  of  New  Haven, 
38  Conn.  368,  9  Am.  Rep.  382;  Fisher  v.  City 
of  Boston,  101  Mass.  87,  6  Am.  Rep.  19G; 
Wild  v.  City  of  Paterson,  47  N.  J.  Law,  406, 
1  Atl.  490;  Mayor,  etc.,  v.  Workman,  14  0. 
C.  A.  630,  67  Fed.  347;  Howard  v.  City  and 
County  of  San  Francisco,  51  Cal.  52.  In  fact 
we  found  none  to  the  contrary.  Upon  ex- 
amination of  the  one  alleged  to  be  to  that 
efffect  (City  of  LaXayette  v.  Allen,  81  Ind. 
166),  cited  by  plaintiff's  counsel.  It  Is  found 
to  be  Irrelevant  The  engine  there  was  a 
fire  engine,  but  at  the  time  of  the  injury  of 
the  plaintiff  by  Its  explosion  It  was  not  be- 
ing used  In  the  extinguishment  of  fire,  but 
for  the  purpose  of  pumping  water  for  ordi- 
nary city  purposes.  It  Is  to  be  remarked, 
however,  that  nearly  all  the  cases  examined 
by  us  were  actions  brought  by  persons  other 
than  employes  of  the  fire  department  But 
that  does  not  alter  the  principle.  If  the 
powers  and  duties  be  legislative  and  govern- 
mental, the  city  governments  are  neither  lia- 
ble for  their  own  negligence,  nor  for  the  neg- 
ligence of  their  agents  or  officers,  to  any  one, 
—stranger  or  employ^  After  mature  reflec- 
tion, we  think  bis  honor  was  correct  In  his 
ruling. 
No  error. 

DOUGLAS,  J.  (dissenting).  I  cannot  con- 
cur In  the  opinion  of  the  court  that  there  Is 
no  difference  between  a  municipal  employ^ 
and  the  general  public.  I  do  not  see  how 
the  management  of  the  fire  department  Is  In 
any  sense  a  legislative  duty,  but  admitting 
that  It  Is  governmental  In  its  gmeral  natnre, 
I  do  not  think  that  the  rule  can  be  made  to 
apply  to  the  case  at  bar.  Here  the  rela- 
tions between  the  plaintiff  and  the  defend- 
ant were  contractual,  being  those  of  servant 
and  master.  When  the  chief  of  the  fire  de- 
partment ordered  the  plaintiff  to  mount  the 
reel  and  repair  to  the  scene  of  the  fire,  he 
was  treating  him  as  an  employ^  of  the  city, 
and  not  as  a  citizen.  I  do  not  suppose  that 
such  an  officer  would  claim  the  right  to  or- 
der any  citizen  he  might  see  fit  to  mount 
a  hose  cart  or  climb  a  ladder,  while  he  would 
not  hesitate  to  do  so  where  one  had  express- 
ly agreed  to  perform  such  duties.  The  fact 
that  the  defendant  was  a  volunteer  fireman, 
if  It  is  a  fact  would  not  alter  the  case.  It 
would  only  give  him  the  greater  moral  right 
to  demand  that  the  city  should  exercise  rea- 
sonable care  to  furnish  him  with  sate  ap- 
pliances for  the  performance  of  his  arduous 
and  dangerous  duties.  If  he  is  willing  to 
risk  his  life,  without  compensation,  purely 
for  the  good  of  his  fellow  men,  be  may 
surely  ask  that  his  danger  shall  not  be  un- 
necessarily Increased  by  the  negligence  or 
parsimony  of  a  municipal  corporation. 


1902.) 

ADVBRSB   POSBKSeiON— TENANTS    IN   COMMON 

—DBKI>-PRESUMPTION— REGISTRATION 

OF   DBaiD— EVICTION. 

1.  The  sole  possesBioii  of  real  estate  for  a 
period  of  less  than  20  years  nnder  a  deed  ex- 
ecuted b7  a  tenant  in  common  which  purports 
to  convey  the  entire  property  in  the  tract  held 
in  common  Is  not  sufilcient  to  raise  the  pre- 
Bomption  that  the  other  tenants  were  evicted, 
and  therefore  show  that  the  possession  nnder 
the  deed  was  adverse. 

2.  The  registration  of  a  deed  from  an  owner 
in  common  whidi  purports  to  convey  the  entire 
property  in  the  tract  owned  In  common  is  not 
an  ouster  of  the  other  co-tenants  wliich  will 
render  a  possession  under  the  deed  adverse  to 
their  rights. 

Appeal  from  superior  court,  Pitt  county; 
Winston,  Judge. 

Partition  by  W.  A.  Hardee  and  others 
against  L.  H.  Weathington  and  others.  From 
a  Judgment  In  favor  of  the  defendants,  the 
plalntUC  W.  A.  Hardee  appeals.    Reversed. 

This  was  a  petition  to  divide  land,  com- 
menced before  the  clerk;  the  plaintiffs  al- 
leging that  they  were  tenants  In  common 
with  defendants,  and  defendants  claiming 
that  they  were  sole  owners  of  the  land. 

Issues:  "(1)  Are  plaintiffs  owners  and  en- 
titled to  recover  possession  of  the  land,  as 
alleged  In  tbe>  complaint?  Ans.  Now  (2) 
Have  defendants,  (h:  those  under  whom  they 
claim,  been  In  the  open  possession  of  the 
land  more  than  20  years  before  the  bringing 
of  this  action?  Ana  Yes.  (3)  Have  de- 
fendants, and  those  under  whom  they  claim, 
been  in  the  open,  adverse  possession  of  the 
land  for  more  than  seven  years,  under  color 
of  tiUe?  Ans.  Yes.  (4)  Is  the  claim  of 
plaintiffs  ban-ed  by  the  statute  of  limita- 
tions? Ans.  Yes.  (5)  Did  R.  A.  Hardee  eze- 
CQte  the  deed  of  record  In  Book  T4,  page 
586,  to  J.  O.  Hardee  and  others?    Ans.  Yes." 

The  court,  being  of  opinion,  upon  the 
whole  evidence  and  the  findings  of  the  jury,- 
that  plaintiffs  were  not  entitled  to  recover, 
adjudged  that  they  take  nothing,  etc.,  and 
plaintiffs  appealed. 

Evidence:  For  the  purpose  of  deducing 
their  title  to  the  land,  the  plaintiffs  intro- 
duced the  following  deeds  of  record:  Deed 
from  James  S.  Clark  to  Alfred  Hardee,  dated 
January  1,  1854.  Deed  from  Alfred  Hardee 
to  R.  A.  Hardee,  dated  January  1,  1862. 
Deed  from  R.  A.  Hardee  (signed,  "Abram 
Hardee")  to  J.  O.  Hardee  and  others.  This 
deed  the  defendants  denounced  as  a  forgery, 
end  there  was  much  evidence  for  and 
agaUist  the  contention.  The  deeds  from  J. 
B.  Clark  to  Alfred  Hardee  and  from  Alfred 
to  R.  A.  Hardee  covered  a  tract  of  land  of 
350  acres,  known  as  the  "Billle  Wilson  Old 
Place."  The  purported  deed  from  K.  A.  to 
J.  O.  Hardee  and  others,  which  was  contest- 
ed by  defendants  as  a  forgery,  only  purport- 
ed to  convey  a  portion  of  the  Billie  Wilson 


UC\:\1D      LLWIXA      AJt 


AjLat.\AK^     vj    J.  WC&     .LAc&yj 


and  from  H.  H.  Hardee  to  Peter  Hardee, 
both  dated  March  1,  1888,  for  their  Interest 
In  the  100  acres  on  west  side  of  said  branch; 
also  deed  from  Isaac  Hardee  and  J.  O.  Har- 
dee to  Samuel  Corey,  dated  September  8^ 
1883,  for  the  whole  350  acres,  known  as  the 
"BlUle  Wilson  Old  Place,"  and  a  deed  from 
Corey  to  his  daughter,  the  defendant  Ar- 
metta  Weathington,  and  from  her  to  defend- 
ant lumber  company  for  the  timber;  also  s 
deed  from  Peter  Hardee  to  R.  A.  Hardee, 
and  a  deed  from  R.  A.  Hardee  to  Samuel 
Corey,  dated  January  20,  1891;  also  a  deed 
from  Isaac  Hardee  to  one  Thomas  E.  Nelson, 
dated  August  1,  1860.  It  was  proved  and 
not  disputed  that  Alfred  Hardee  was  the  fa- 
ther of  Isaac  and  that  R.  A.  and  the  other 
Hardees  were  the  children  of  Isaac  Hardee. 
Defendants  reintroduced  the  deed  from 
Isaac,  dated  September  6,  1883,  to  Samuel 
Corey,  and  the  deed  from  Corey  to  defend- 
ant Weathington.  W.  A.  Hardee,  witness 
for  plaintiffs,  testified:  "I  am  a  plaintiff. 
Knew  Alfred  Hardee.  He  was  my  grandfa- 
ther, and  has  been  dead  20  years.  My  fa- 
ther was  Isaac  Hardee,  son  of  Alfred,  and 
he  has  been  dead  nine  or  ten  years.  The 
land  was  the  tract  grandfather  lived  on. 
He  was  living  there  when  I  first  knew  bim, 
and  my  father  lived  there  after  that  My 
father  lived  there  till  Corey  got  the  land, 
some  10  or  12  years  ago.  Corey  is  Lewis 
Weathington's  wife's  father.  My  father 
moved  away  some  10  or  12  years  ago.  R. 
A.  Hardee  lived  there  up  to  the  time'  be 
went  South,  in  1866.  Abram  sold  to  Corey 
and  made  a  deed  to  him  when  he  was  here, 
and  then  Corey  went  Into  possession.  I 
think  this  was  about  10  years  ago.  The  land 
described  Is  the  same  as  that  in  all  the 
deeds  put  in  evidence.  My  father  was  in 
possession  of  it  up  to  the  time  the  deed  was 
made  from  R.  A.  Hardee  to  Samuel  Corey. 
Corey  went  in  when  Abram  made  him  the 
deed.  I  bad  five  sisters  when  deed  was 
made  to  us  from  Abram;  also  six  brothers." 
Witness  then  described  the  family  connec- 
tions. Cross-examination:  "I  saw  R.  A. 
Hardee  here  once.  He  came  to  my  house  to 
get  me  to  give  him  a  deed.  Lived  on  the 
land,  except  two  years,  until  we  surrendered 
it  to  Samuel  Corey.  Cultivated  It  and  was 
in  possession  of  it"  On  redirect  examina- 
tion the  witness  said  that  he  remembered 
when  the  deed  was  made  from  R.  A.  to 
Samuel  Corey,  In  1891.  J.  O.  Hardee,  wit- 
ness for  plaintiffs,  testified  that  he  was  64 
years  old,  and  was  horn  on  the  Blllle  Wilson 
place;  lived  there  until  he  was  21,  etc.  On 
cross-examination:  "I  signed  the  paper. 
Alfred  Hardee  lived  on  both  sides  of  the 
branch.  I  saw  R.  A.  Hardee  here  in  1891," 
etc.  "I  never  leased  any  of  the  land  from 
Corey,  but  did  rent  from  Henry  Hardee,  my 


paper  writing  purporting  to  be  a  lease  of 
the  land,  and  purporting  to  be  signed  by  J. 
O.  Hardee  and  Isaac  Hardee,  for  the  year 
1887.  PlalntlfTs  objected.  Objection  over- 
ruled, and  plajutlffs  excepted.  Defendants 
also  Introduced  a  lease  from  Samuel  Oorey 
to  J.  O.  Hardee,  which  was  also  excepted  to. 
W.  L.  F.  Oorey,  witness  for  defendants,  tes- 
tified: "I  am  son  of  Samuel  Ck)rey.  (The 
paper  writing  above  described  Is  handed  to 
witness.)  Corey  was  In  possession  of  the 
land  In  1887  for  a  year  or  two,  bnt  don't 
know  how  long.  I  saw  the  luirtles  sign  th» 
paper."  On  cross-examination:  "Am  35 
years  old.  Don't  know  when  father  went 
Into  possession.  Hardee  was  on  the  land, 
cultivating  It  H.  H.  Hardee  was  also  cul- 
tivating it  I  do  not  know  that  they  did  not 
pay  rent  They  paid  rent  that  year.  1 
clerked  for  father,  and  remember  they  paid 
rent  for  the  year."  Defendants  Introduced  a 
deed  of  trust  from  Isaac  Hardee  to  W.  J. 
Blow,  dated  March  17,  1847.  Plaintiffs  ob- 
jected. Objection  overruled.  Exception. 
The  court  Instructed  the  jury  that.  If  they 
believed  the  evidence,  they  should  answer 
the  Issues  as  Indlrated  above,  and  plaintiffs 
excepted.  The  court  instructed  the  Jury 
fully  as  to  the  evidence  and  contentions  of 
the  parties  on  fifth  issue.  Plaintiffs  moved 
for  new  trial  for  errors  committed,  etc. 
Judgment  for  defendants.  Appeal  by  plain- 
tiff W.  A.  Hardee. 

Harding  &  Harding,  for  appellant  Jarvls 
&  Blow  and  Fleming  &  Moore,  for  appellees. 

CLARK,  J.  This  waB  a  proceeding  for 
partition  begim  before  the  clerk.  Upon  alle- 
gation in  the  answer  of  sole  eelsln,  the  Is- 
sues were  transferred  for  trial  at  term  time. 
Code,  8  256.  The  defendants  claim  under  a 
deed  to  Samuel  Corey  from  one  tenant  in 
common,  purporting  to  convey  the  whole. 
There  was  evidence  that  Corey  did  not  go 
Into  possession  until  1891,  and  evidence  by 
defendants  that  he  took  possession  prior 
thereto,  but  not  prior  to  1883,  and  that  cer- 
tain of  plaintiffs  who  are  femes  covert  mar- 
ried prior  to  becoming  of  age.  The  ouster 
of  one  tenant  in  common  by  another  will 
not  be  presumed  from  an  exclusive  use  of 
the  common  property,  and  appropriation  of 
the  profits  for  a  less  period  than  20  years; 
and  the  result  Is  not  changed  when  one  en- 
ters to  whom  a  tenant  in  common  has  by 
deed  attempted  to  convey  the  entire  tract 
Roscoe  V.  Lumber  Co.,  124  N.  G.  42,  32  S.  E. 
380,  citing  Ward  v.  Farmer,  92  N.  C.  93,  and 
several  other  cases.  Sole  possession  under 
such  deed  for  less  than  20  years  does  not 
raise  a  presumption  that  the  co-tenant  not 
joining  in  the  deed  has  been  evicted,  for  one 
tenant  in  common  cannot  thus  make  the 
possession  adverse  to  bis  co-tenant    Regis- 


97,  1  S.  E.  625,  2  Am.  St  Rep.  281.  The  rule 
laid  down  In  Nelson  v.  Insurance  Co.,  120 
N.  C.  302,  27  S.  E.  38.  that  the  possession  of 
land  under  a  deed  apparently  good  and  suf- 
ficient properly  acknowledged  and  nnim- 
peacbed,  is  sufficient  evidence  of  title,  and 
It  is  not  error  to  Instruct  the  jury.  If  they 
believe  the  evidence,  to  return  a  verdict  for 
the  grantee,  does  not  apply  here;  tor  tbe 
deed  is  Impeached  by  showing  that  It  is  exe- 
cuted by  one  tenant  in  common,  purporting 
to  convey  tbe  whole.  Twenty  years'  sole 
pernancy  of  the  profits  was  not  shown,  ncs' 
was  there  uncontradicted  evidence  of  seven 
years'  adverse  possession  as  to  the  plaintiffs. 
In  directing  the  jury  if  they  believed  the 
evidence  to  answer  the  first  three  issues  In 
favor  of  tbe  defendants,  there  was  error. 


ARMSTRONG  r.  WILMINGTON  &  W.   B. 

CO. 

(Supreme  Court  of  North  Carolina.    March  11, 

1902.) 

RAILROA^DS— STARTINO  FIRE— NBOUGENCE— 
EVIDBNCE-8UFFICIENCT. 
Evidence  that  a  fire  started  some  distance 
from  a  railroad  right  of  way,  and  not  ou  land 
adjacent  thereto,  and  that  a  passing  engine, 
claimed  to  have  caused  the  same,  threw  ont  a 
enark  or  cinder  which  ignited  some  rotten 
shingles  just  off  the  right  of  way,  about  two 
miles  away  from  where  tbe  fire  in  question 
started,  does  not  establish  negligence,  or  show 
that  the  fire  was  caused  by  the  engine  in  qne*- 
tiou. 

Appeal  from  superior  court  Pender  county; 
Moore,  Judge. 

Action  by  D.  H.  Armstrong  against  the 
Wilmington  &  Weldon  Railroad  Company. 
From  a  judgment  In  favor  of  plaintiff,  both 
parties  appeal.    Reversed. 

J.  T.  Bland,  for  plaintiff.  Junius  Davis 
and  H.  L.  Stevens,  tot  defendant 

COOK,  J.  This  action  was  brought  to  re- 
cover damages  to  plalntlfT's  land  alleged  to 
have  been  caused  by  defendant  company  ou 
the  14th  day  of  February,  1898,  which,  "in 
running  one  of  Its  tratos,  negligently  and 
carelessly  threw  out  and  scattered  from  its 
steam  engine  coal  cinders  and  burning  sub- 
stances along  its  right  of  way  and  on  tbe 
lands  adjacent  thereto,  ♦  •  •  atad  ignited 
and  set  fire  to  the  straw,  grass,  and  other 
combustible  material  along  said  right  of  w:ty 
and  adjacent  lands;  •  •  •  and,  by  care- 
lessly and  negligently  throwing  out  and  scat- 
tering the  fire  as  aforesaid,  caused  the  same 
to  spread  and  bum  over  a  large  area  of 
plaintiff's  land."  The  jury  returned  a  ver- 
dict in  favor  of  plaintiff  for  damages  done 
by  the  fire  which  occurred  on  the  14th  only, 
while  plaintiff  claimed  damages  for  fires 
which  sprung  up  on  each  of  the  two  sue* 
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charge  of  the  court  as  to  the  damages  caused 
by  fire  on  those  two  days,  which  motion  was 
OTemiled,  and  plaintiff  excepted  and  appeal- 
ed. Upon  the  close  of  plaintiff's  evidence,  the 
defendant  moved,  under  the  statute,  to  non- 
suit plaintiff  upon  the  groulid  that  there  -was 
not  sufficient  evidence  of  negligence  on  the 
imrt  of  the  defendant  to  go  to  the  Jury,  which 
motion  was  overruled,  and  defendant  except- 
ed. Defendant  then  offered  Its  evidence,  and 
at  the  close  thereof  renewed  its  motion, 
which  was  again  overruled,  and  defendant 
again  excepted,  and  assigned  the  same  as  er 
ror.  and  appealed. 

The  question  first  requiring  our  consider- 
ation Is,  was  there  evidence  to  show  negll- 
gence  on  the  part  of  defendant  company  suffl- 
cient  to  be  submitted  to  the  Jury?  And,  fail- 
ing to  find  such,  It  is  not  necessary  to  con- 
sider the  exceptions  taken  In  plaintiff's  ap- 
peal. And  we  think  bis  honor  erred  in  not 
allowing  defendant's  motion.  There  is  no 
evidence  that  the  fire  originated  upon  defend- 
ant company's  right  of  way,  or  that  it  orig- 
inated on  land  Immediately  adjacent  thereto. 
Plaintiff  testified  that  it  originated  on  bis 
land,  and  when  he  reached  the  Are  It  was 
burning  at  Walker's  fence,  three-fourths  of  a 
mile  from  the  railroad.  His  witness  Black 
testified  that  when  be  got  to  the  fire  It  was 
one-half  mile  from  the  railroad,  and,  in  a 
direct  line,  about  one-quarter  of  a  mile.  Wit- 
ness Bowden  testified  that,  "where  he  first 
struck  it,  it  was  one-half  to  three-fourths  of 
a  mile  from  the  railroad."  Plaintiff's  evi- 
dence falling  to  connect  the  origin  of  the  fire 
with  the  engine,  we  have  searched  the  evi- 
dence of  defendant  to  ascertain  the  exact 
point  at  which  the  Are  originated,  and  find 
that  Heam  and  Hayes  seem  to  have  been 
among  the  first  who  discovered  the  fire  from 
the  smoke,  who  went  Immediately  to  it.  They 
were  at  Ashton,  two  miles  away,  and  testi- 
fied that  they  saw  the  smoke  "rise  up  way 
in  tbe  woods,"  and,  wben  they  reached  It, 
it  was  300  yards,  as  estimated  by  Heam,  and 
150  yards,  as  estimated  by  Hayes,  from  the 
right  of  way.  It  appears  from  tbe  testimony 
that  plaintlfTs  land  lies  east  from  the  rail- 
road, and  the  wind  was  blowing  from  the 
northwest  to  tbe  southeast,  driving  the  fire 
in  a  southeasterly  direction,  and  also  burning 
back  against  tbe  wind,  as  to  which  one  of 
plaintiff's  witnesses  (Bowden)  testified:  "The 
wind  was  blowing  about  northwest,  and  It 
shifted  about  a  mighty  heap  that  day,— tui-n- 
ed  every  which  way."  And  It  further  ap- 
pears that  later  In  the  day  tbe  fire  burned 
back  to  and  upon  the  right  of  way.  But 
none  of  the  evidence  connects  the  origin  of 
tbe  fire  with  any  sparks  or  cinders  emitted 
from  tbe  engine.  Tbe  fact  that  the  engine 
threw  out  a  spark  or  cinder  at  Ashton,  about 
two  miles  away,  which  Ignited  some  rotten 
shingles  Just  off  tbe  right  of  way  at  that 


Uflb  negligence  against  the  defendant,  when 
It  Is  shown  by  plaintiff's  own  testimony  that 
the  fire  "broke  out"  on  bis  land,  not  tbe  de- 
fendant's right  of  way. 

Therefore  the  Judgment  rendered  against 
defendant  must  be  set  aside,  and  for  the  error 
pointed  out  a  new  trial  must  be  bad.  New 
trlaL 


WBLBORN'B  t.  STATB. 
(Supreme  Court  of  Georgia.    March  10,  1902.) 

CITY  COURT— WHAT  COKSTITtJTBS— NEW  TRI- 
ALS—WRITS  OP  ERROR— NUMBER  OP  JURY- 
LOCATION  AT  COUNTY  SEAT— APPOINTMENT 
OP  JUDOHiS— CONSTITUTIONAL  LAW— CRIMI- 
NAL COURT  OF  ATLANTA— TITLE  OF  ACT— 
AMENDMENT-JURISDICTION  ON  APPEAL. 

1.  A  court  created  by  a  special  act  of  the 
genernl  assembly,  which  is  located  bv  the 
terms  of  the  act  at  a  county  site,  which  has 
been  expressly  declared  to  be  a  dty  b^  an  act 
incorporating  the  same,  which  has  jurisdiction 
to  try  criminal  cases  below  the  grade  of  fel- 
ony and  civil  jurisdiction  over  a  portion  or  all 
of  those  classes  of  cases  jurisdiction  over 
which  is  not  by  the  constitution  exclusively 
vested  in  some  other  court,  with  territorial 
jnrisdiction  in  both  civil  and  criminal  cases, 
either  thronghont  the  limits  of  the  county  or 
jurisdiction  in  one  class  of  cases  limited  to  the 
city,  and  in  the  other  class  coextensive  with 
the  limits  of  the  county,  with  a  jury  of  12  to 
try  all  cases,  both  civil  and  criminal,  if  a  trial 
by  jury  is  demanded,  is  "a  city  court,"  within 
the  meaning  of  that  term  as  used  in  the  con- 
stitntion  of  this  state,  (a)  A  court  of  tlie  char- 
acter above  described  has  by  the  terms  of  the 
constitution  the  power  to  grant  new  trials,  and 
jurisdiction  is  also  conferred  by  that  instru- 
ment upon  the  supreme  court  to  correct  the 
errors  of  such  court  by  writ  of  error,  whether 
the  power  to  grant  new  trials  or  the  jurisdic- 
tion of  the  supreme  court  to  review  by  writ 
of  error  is  conferred  by  the  act  creating  the 
court  or  not,  (b)  If  the  act  creatiug  the  court 
provides  that  a  jury  of  less  than  12  shall  try 
any  case,  the  court- is  not  "a  city  court,"  with- 
in the  meaning  of  that  term  as  used  in  the 
constitution,  (c)  If  the  act  creating  the  court 
locates  the  same  at  any  other  place  than  a 
county  site,  or  at  a  county  site  which  has  not 
been  expressly  incorporated  as  a  city,  the  court 
thus  created  is  not  "a  city  court,"  within  the 
meaninz  of  that  term  as  used  in  the  constitu- 
tion, (d)  If  the  court  has  the  requisites  above 
referred  to.  it  is  immaterial  what  may  be  the 
other  details  prescribed  in  the  act  in  reference 
to  the  manner  of  appointment  of  jud^e  and 
other  officers,  practice,  procedure,  etc.  (e) 
Whether  a  court  having  jurisdiction,  terri- 
torial or  otherwise,  less  than  as  above  in- 
dicated is  a  "city  court."  within  the  meaning 
of  that  term  as  used  in  the  constitution,  is  not 
now  dpcided. 

2.  While  the  city  conrt  of  Atlanta  and  the 
dty  conrt  of  Savannah  are  courts  of  purely 
statutory  creation,  they  are  named  expressly 
in  the  constitution  as  courts  from  which  a 
writ  of  error  will  lie  to  this  court;  and  the 
general  assembly  has  authority  to  make  any 
change  it  deems  fit  in  reference  to  the  juris- 
diction, practice,  procedure,  etc.,  of  either  of 
such  courts  in  order  to  adapt  the  same  to  the 
existing  conditions  and  needs  of  the  city  in 
which  It  is  located,  and  no  change  in  reference 
to  such  court  will  have  the  effect  to  take  away 
the  jurisdictiou  of  this  court  to  correct  the  er- 
rors of  such  court  by  writ  of  error. 


4.  xne  general  assemoiy  nas  no  auuioriiy  n> 
^BtabUnh  two  or  more  city  courts  either  in  the 
ci^  of  Atlanta  or  the  city  of  Savannah. 

5.  The  act  of  Septemljer  6,  1881,  which  is 
entitled  "An  act  to  establish  the  criminal  court 
-of  Atlanta  and  in  pursuance  thereof  to  amend 
an  act  establishing  city  court  of  Atlanta,  pass- 
ed December  15,  18T1,  and  acts  amendatory 
thereof,  and  for  other  purposes"  (Laws  1890- 
91,  vol.  2,  p.  935),  does  not,  so  far  as  the  act 
provides  for  the  withdrawal  of  criminal  juris- 
diction of  the  city  court  of  Atlanta,  that  the 
judee  of  the  city  court  of  Atlauta  may  preside 
In  the  criminal  court  of  Atlanta,  that  the  judge 
of  the  criminal  court  may  preside  in  the  city 
-court,  and  when  so  presiding  therein  the  citar 
court  may  sit  in  two  divisions  for  the  disposi- 
tion of  the  business  of  that  court,  with  two 
panels  of  jurors,  one  for  each  division,  contain 
matter  different  from  what  is  expressed  In 
the  title  thereof. 

6.  Nor  is  the  act  above  referred  to  subject 
to  the  objection  that  it  refers  to  more  than  one 
subject-matter. 

7.  Nor  is  that  portion  of  the  act  which  with- 
draws criminal  jurisdiction  from  the  city  court 
subject  to  the  objection  that  it  is  an  amend- 
ment or  repeal  of  any  part  of  the  act  creating 
the  city  court  of  Atlanta  by  a  mere  reference 
to  its  title. 

8.  The  general  assembly  may  provide  that  a 
city  court  may  sit  in  two  divisions,  and  it  may 
also  provide  that  the  judge  of  another  court 
may  preside  as  judge  of  one  of  the  divisions  of 
the  city  court;  and  cases  tried  before  either 
division  of  the  city  court  are  tried  in  the  city 
court,  and  errors  committed  in  the  trial  of 
such  cases  may  be  reviewed  by  this  court  on 
writ  of  error  signed  by  the  judge  presiding  in 
the  particular  case,  whether  such  judge  is  a 
judge  of  the  city  court  or  not,  provided  there 
IS  express  statutoir  authority  allowing  such 
•other  judge  to  preside  in  the  city  court. 

9.  It  follows  from  the  foregoing  that  this 
court  has  no  jurisdiction  to  review  by  writ  of 
error  the  judgments  of  the  criminal  court  of 
Atlanta,  and  the  writ  of  error  from  that  court 
will  be  dismissed.  It  likewise  follows  that 
this  court  has  jurisdiction  to  review  by  writ  of 
error  the  judgments  of  the  city  courts  of  At- 
lanta aud  Savannah,  whether  the  judgments 
of  the  former  court  be  rendered  by  the  judge 
of  that  court  or  by  the  judge  of  the  criminal 
court  of  Atlanta  presiding  in  the  second  divi- 
«ton  of  the  city  court,  as  well  as  other  city 
courts  coming  within  the  description  set  ont 
in  the  first  headnote:  and  therefore  jurisdic- 
tion Is  taken  by  this  court  in  the  different 
cases  referred  to  in  the  opinion  aud  which  are 
now  pending  on  writs  of  error. 

(Syllabus  by  the  Court.) 

Error  from  criminal  court  of  Atlanta;  A. 
fi.  Calhoun,  Judge. 

Monroe  Welbome  was  convicted  of  crime, 
and  brings  error.    Dismissed. 

Alex  W.  Stephens,  for  plaintiff  in  error. 
E.  R.  Black,  for  defendant  In  error. 

On  a  reargument  upon  the  question  of  Ju- 
risdiction the  following  counsel  nppeareil  for 
the  bar  association:  Hoke  Smith,  L.  Z.  Ros- 
eer,  P.  H.  Brewster,  C.  T.  Hopkins,  A.  C. 
King,  R.  R.  Arnold,  and  Spencer  R.  Atkin- 
son. 

OOBB,  J.  In  the  case  of  Welbome  against 
State,  pending  In  this  court  on  a  wTlt  of  er- 
ror from  the  criminal  court  of  Atlanta,  the 
point  was  made  that  so  much  of  the  act  cre- 


I.UC    VUUAV    lis    U    \^^KJ     \.UULI.,     TT11.UVII     kUV'     iiitbi***^*^ 

of  that  term  as  used  In  the  constitution,  and 
that  hy  the  terms  of  that  Instrument  Juries 
In  city  courts  must  consist  of  12  Jurors.  The 
investigation  necessary  to  determine  this 
question  Involved  a  consideration  of  the  act 
creating  the  criminal  court  of  Atlanta,  as 
well  as  the  various  acts  relating  to  the  city 
court  of  Atlanta.  During  the  progress  of  this 
investigation  It  became  evident  that  the  sta- 
tus, even  if  not  the  existence,  of  the  criminal 
court  of  Atlanta,  as  well  as  that  of  the  sec- 
ond division  of  the  city  court  of  Atlanta,  was 
a  matter  the  determination  of  which  was  not 
free  from  difficulty,  and  that  the  right  of 
the  supreme  court  to  review  the  decisions 
of  the  city  court  of  Atlanta,  as  It  now  ex- 
ists, was  not  altogether  free  from  doubt  As 
there  were  many  cases  pending  In  this  court 
on  writs  of  error  from  those  courts,  we  felt 
It  our  duty,  on  our  own  motion,  to  raise  the 
question  of  Jurisdiction  in  this  court  to  re- 
view the  Judgments  of  those  courts,  that  the 
doubts  existing  as  to  the  question  of  Juris- 
diction might  be  removed,  if  possible,  and  in 
any  event  to  determine  the  question  of  Juris- 
diction, so  that  litigants  and  their  counsel 
could  at  least  in  the  future  have  no  question 
as  to  the  remedies  which  the  law  gave  them. 
Counsel  In  the  various  cases  were  notified 
that  argument  would  be  beard  on  these  qnes- 
tlons,  and  those  interested  In  sustaining  the 
jurisdiction  of  this  court  selected  seyen  of 
their  number  to  appear  In  this  court  and 
present  their  views,  which  was  done  In  a  very 
able  and  exhaustive  brief,  which  was  supple- 
mented by  an  oral  argument.  In  which  three 
of  the  seven  participated.  No  one  appeared 
to  attack  the  Jurisdiction  of  this  court.  The 
argument  was  not  limited  to  the  status  of 
the  city  court  of  Atlanta,  but  brought  within 
its  range  all  city  courts  now  existing  In  this 
state.  Fcr  this  reason  we  have  deemed  it  a 
fit  opportunity  to  settle,  so  far  as  we  can,  the 
status  of  the  city  courts  In  this  state,  so  that 
this  matter,  which  has  more  than  once  been 
the  occasion  of  some  perplexity  to  this  court, 
and  about  which  there  exists  In  the  minds 
of  those  Interested  in  the  matter  some  doubt, 
to  say  the  least,  may  be  set  at  rest.  If  not 
for  all  time,  certainly  so  long  as  the  court 
stands  as  at  present  constituted.  To  this  end 
we  ourselves  have  raised  the  question  of  ju- 
risdiction In  different  cases  pending  In  this 
court  from  various  city  courts  In  the  state 
which  have  been  established  In  duly  Inc  r- 
pornted  cities.  The  cases  In  which  we  hare 
raised  the  question  of  Jurisdiction  are  as  fol- 
lows: Hecht,  Jr.,  &  Sons  against  Snook  A; 
Austin  Furniture  Company,  from  the  cit.v 
court  of  Atlanta:  Dodson  Printers'  Supply 
Co.  against  Harris,  from  the  Second  division 
of  the  city  court  of  Atlanta;  Brucker  against 
O'Connor,  from  the  city  court  of  Richmond 
county:  Susong  against  F.  C.  &  P.  Ry.  Co.. 
from  the  city  court  of  Savannah;  XraTelers' 
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of  Athena;  Welbome  o gainst  State,  from  the 
criminal  court  of  Atlanta;  McGehee  against 
State,  from  the  city  court  of  Moultrie;  Gay 
against  State,  from  the  city  court  of  Baln- 
brldge;  Lampkin  et  al.  against  Pike,  from 
the  city  court  of  Jefferson;  Owen  against 
Palmour,  from  the  dty  court  of  Hall  county; 
EastUck  against  Southern  Railway  Co.,  from 
the  city  court  of  Floyd  county;  Smith  against 
Zachry,  from  the  city  court  of  La  Grange; 
Moon  et  ah  against  Potter,  from  the  city 
court  of  Amerlcus  (see  Acts  1901,  p.  S2); 
Jones  against  Spence  et  aL,  from  the  d^ 
court  of  Waycross;  Sutton  against  Amerlcus 
Ouano  Co.,  from  the  dty  court  of  Douglas; 
Southern  Ry.  Co.  against  Overstreet,  from 
the  dty  court  of  Baxley;  Oommerclal  Bank 
of  Jacksonyllle  against  Flowers,  from  the  dty 
court  of  Brunswick.  Whatever  Is  said  In  the 
following  discussion  can  therefore  be  treated 
as  authoritative,  and  a  direct  ruling  upon  the 
right  of  this  court  to  review  by  direct  bill 
of  exceptions  the  decisions  of  the  courts 
above  named.  It  is  not  only  the  right  but 
the  duty  of  a  reviewing  or  appellate  court  to 
raise  the  question  of  Its  Jurisdiction  in  all 
cases  In  which  there  may  be  any  doubt  as  to 
the  existence  of  such  jurlsdlcHon.  See,  in 
this  connection,  Cutler  v.  Rae,  7  How.  731, 
12  L.  Ed.  890. 

We  will  first  call  attention  to  the  different 
provisions  In  our  present  constitution  relat- 
ing to  city  cotirts,  and  will  follow  this  with 
a  reference  to  past  history,  from  which  can 
be  derived  the  origin  of  the  city  court  as  it 
now  exists.  The  constitution  refers  to  city 
cottrts  eo  nomine  In  five  places  only.  The 
paragraphs  in  which  these  references  are 
made  are  as  follows:  "The  supreme  court 
shall  have  no  original  Jurisdiction,  but  shall 
be  a  court  alone  for  the  trial  and  correction 
of  errors  from  the  superior  courts,  and  from 
the  city  courts  of  Atlanta  and  Savannah,  and 
such  other  like  courts  as  may  be  hereafter 
established  In  other  cities;  and  shall  sit  at 
the  seat  of  government  at  such  times  In  each 
year  as  shall  be  prescribed  by  law,  for  the 
trial  and  determination  of  writs  of  error 
from  said  superior  and  city  courts."  Civ. 
'Code,  t  5836.  "The  general  assembly  may 
provide  for  an  appeal  from  one  Jury,  In  the 
superior  and  dty  courts,  to  another;  and  the 
said  courts  may  grant  new  trials  on  legal 
grounds."  Civ.  Code,  §  5847.  "In  any  coun- 
ty within  which  there  Is,  or  hereafter  may 
be,  a  city  court,  the  Judge  of  said  court  and 
of  the  superior  court,  may  preside  In  the 
covurts  of  each  other  in  cases  where  the  Judge 
of  eltber  Is  disqualified  to  preside."  Civ. 
Code,  {  5861.  "The  Jurisdiction,  powers,  pro- 
ceedings and  practice  of  all  courts  or  officers 
invested  with  Judicial  powers  (except  city 
courts),  of  the  same  grade  or  class,  so  far 
as  regulated  by  law,  and  the  force  and  effc 
of  the  process.  Judgment  and  decree  by  sv 


right  of  trial  by  Jury,  except  where  It  is  oth- 
erwise provided  In  this  constitution,  shall 
remain  inviolate,  but  the  general  assembly 
may  prescribe  any  numbor,  not  less  than 
five,  to  constitute  a  trial  or  traverse  Jury  In 
courts    other    than   the   superior   and    city 
courts."    Clv.   Code,   {   5876.    See,   also.   In 
tills  connection,  Wdls  v.  Newton,  101  Oa. 
142,  28  S.  E.  640.    The  constitution  of  1789 
provided  that  the  superior  courts  should  have 
exduslve  Jurisdiction  "In  all  criminal  cases" 
and  "In  all  cases  respecting  UUe  to  land." 
Marb.  &  C.  Dig.  27.    Whether  other  eases 
than  those  of  the  character  above  referred 
to  should  be  tried  In  other  courts  than  the 
superior  courts  was  left  to  the  wisdom  and 
discretion  of  the  general  assembly.    In  1818 
au  amendment  to  the  constitution  was  adopt- 
ed, which  provided  that  criminal  offenses,  not 
subjecting  the  "offender  to  loss  of  life.  Urn? 
or  member,  or  confinement  in  the  penlte 
tlary,"  should  no  longer  be  within  the  ex< 
sive  Jurisdiction  of  the  superior  courts, 
the   same   might  be   tried  In   "corpor 
courts"  then  existing,  or  that  might  "Tr 
stituted  In  any  Incorporated  dty,  beln< 
port  town  or  port  of  entry."    Prln' 
(Ed.  1822)  655;   Cobb's  Dig.  1121.    ' 
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see  Georgia,  Hist.  &  ludos.,  compiiea  oj 
Hon.  O.  B.  Stevens,  commissioner  of  aj^rl- 
culture.  While  In  1865  Savannah  was  the 
larger  city  in  population,  and  probably  in 
wealth,  the  com-t  established  In  Augusta  had 
far  greater  Jurisdiction  In  dvU  cases,  though 
the  Savannah  court  liad  larger  territorial  Ju- 
risdiction. Each  court  was  undoubtedly  ad- 
Justed  to  local  conditions  and  needs,  which 
could  hardly  be  exactly  met  by  courts  of 
uniform  Jurisdiction  established  by  a  gen- 
eral law.  The  constitution  of  18G8  declared 
that  the  exclusive  Jurisdiction  of  the  superior 
courts  should  exist  in  divorce  cases,  cases 
respecting  titie  to  land,  equity  cases,  and 
felony  cases,  and  left  the  question  as  to  what 
courts  should  deal  with  other  cases  to  the 
judgment  and  discretion  of  the  general  as- 
sembly, which  was  authorized  to  establish 
other  courts  than  those  named  in  the  con- 
stitution. Code  1873,  {g  6081,  5090.  The  pro- 
vision of  the  constitution  of  1868  defining 
the  Jurisdiction  of  the  supreme  court  is  in 
the  following  language:  "The  supreme  court 
shall  have  no  original  jurisdiction,  but  shall 
be  a  court  alone  for  the  trial  and  correction 
of  errors  from  the  superior  courts  and  from 
the  city  courts  of  Savannah  alid  Augusta, 
and  such  other  like  courts  as  may  be  here- 
after established  In  other  cities;  and  shall 
sit  at  the  seat  of  governmait  at  such  times 
in  each  year  as  shall  be  prescribed  by  law, 
for  the  trial  and  determination  of  writs  of 
error  from  said  superior  and  city  courts. 
The  days  on  which  the  cases  from  the  sev- 
eral circuit  and  city  courts  shall  be  tak^i 
up  by  the  court  shall  be  fixed  by  law."  Code 
1873,  §  5086.  It  win  be  noted  that  this  is.  In 
substance,  the  same  as  the  provision  in  the 
constitution  of  1865  on  the  subject  There 
were  no  city  courts  established  between  1865 
and  1868.  In  1866,  between  the  dates  of  the 
adoption  of  the  two  constitutions  last  refer- 
red to,  the  civil  jurisdiction  of  the  city  court 
of  Augusta  was  decreased  from  $10,000  to 
$1,000.  Acts  1866,  p.  73.  In  the  same  year 
the  civil  Jurisdiction  of  the  city  court  of 
Savannah  was  raised  to  $1,000,  and  it  was 
given  jurisdiction  in  proceedings  to  dis- 
possess tenants  from  lands  and  tenements 
within  the  city  of  Savannah,  without  refer- 
ence to  the  amount  of  rent  due.  Acts  1866, 
p.  57.  The  constitution  of  1877  declares  the 
exclusive  Jurisdiction  of  the  superior  courts 
to  be  the  same  as  it  was  under  the  constitu- 
tion of  1868.  Civ.  Code,  §  5842.  The  city 
court  of  Augusta  was  abolished  in  1876. 
Acts  1876,  p.  97.  The  present  city  court  of 
Atianta  was  established  in  1871.  Acts  1871- 
72,  p.  57.  When  the  constitution  of  1877 
was  adopted  the  only  city  courts  in  exist- 
ence were  the  courts  of  that  name  located 
in  the  cities  of  Atianta  and  Savannah.  In 
the  paragraph  defining  the  Jurisdiction  of  the 
supreme  court  the  language  Is  similar  to  that 


01  1871  creating  tne  city  court  oi  Atlanta 
that  court  had  jurisdiction  In  civil  cases 
above  the  Jurisdiction  of  Justices  of  the  peace 
involving  not  exceeding  $3,000,  where  ex- 
clusive jurisdiction  was  not  vested  In  the 
superior  courts,  and  in  criminal  cases  below 
the  grade  of  fel<my.  The  territorial  limit 
was  the  city  of  Atlanta.  Criminal  cases 
were  tried  by  a  Jury  of  6,  civil  cases  by  a 
jury  of  12.  There  was  no  grand  Jury.  See 
Acts  1871-72,  p.  57.  By  acts  passed  \a  1875 
and  1876  the  territorial  Jurisdiction,  both  in 
civil  and  criminal  matters,  was  enlarged  so 
as  to  embrace  the  whole  of  Fulton  county. 
Acts  1875,  p.  40;  Acts  1876,  p.  96.  The  act 
was  amended,  and  the  Jurisdiction,  powers, 
procedure,  etc.,  changed  In  various  ways  be- 
tween the  date  the  court  was  established  and 
the  date  the  present  constitution  was  adopt- 
ed. See  Acts  1873,  p.  119;  Acts  1874,  p. 
135;  Acts  1875,  p.  40;  Acts  1876,  p.  96;  Acts 
1877,  p.  46.  When  the  constitution  of  1877 
was  adopted  the  territorial  Jurisdiction  of  the 
city  court  of  Savannah  had  'been  extended 
in  criminal  cases  so  as  to  embrace  the  en- 
tire county  of  Chatham.  The  general  char- 
acter of  the  two  courts  named  in  the  con- 
stitution as  city  courts  can  be  gathered  from 
the  foregoing  statement  The  points  of  sim- 
ilarity between  the  two  courts  were  few;  the 
IM>lnt8  of  dissimilarity  were  many.  They  were 
both  like  each  other  in  that  they  were  each 
unlike  the  city  court  of  Augusta.  These  three 
were  like  each  other  In  that  each  of  them 
was  uulike  the  city  court  of  Darlen.  All 
four  of  these  courts  were  like  each  other  In 
one  essential  particular,  and  that  Is  their 
origin.  The  city  court  of  Uarlen,  which  had 
civil  Jurisdiction  a  llttie  higher  than  the  Jus- 
tice's court  and  considerably  lower  than  the 
present  county  courts,  and  had  no  criminal 
jurisdiction,  and  presided  over  by  the  mayor, 
owed  Its  existence  to  a  similar  state  of  facts 
which  brought  the  city  court  of  Atianta  into 
being,  with  its  Jurisdiction  over  practically 
every  matter  where  the  constitution  does  not 
rest  exclusive  Jurisdiction  in  other  courts, 
and  a  presiding  Judge  whose  qualifications 
are  practically  the  same  as  those  prescribed 
for  Judges  of  the  superior  courts.  In  each 
Instance  Oi&ee  was  a  local  condition  and  a 
pressing  need  for  a  court  of  a  given  Juris- 
diction. In  1816  a  court  authorized  to  try 
cases  involvhig  between  $30  and  $50  met 
the  wants  of  the  city  of  Darlen.  In  1876  it 
required  in  Atlanta  a  court  whose  Jurisdiction 
was  exhaustive  of  all  matters  of  litigation 
not  elsewhere  vested  by  the  constitution. 
How  unlike  in  jurisdiction,  dignity,  powers, 
etc.,  are  the  city  court  of  Darlen  In  1816  and 
the  city  court  of  Atianta  in  1877,  and  how 
like  they  are  to  each  other  in  the  circum- 
stances which  brought  each  Into  existence! 
The  city  court  of  Darlen  was  the  first  court 
of  that  character  ever  created  In  this  state, 


four  courts  that  have  been  namecl  will  apply 
to  every  city  court  created  between  1816  and 
18T7.  They  were  all  unlike  each  other  in 
powers,  Jurisdiction,  etc.,  and  their  likeness 
to  each  other  consisted  In  the  fact  that  each 
was  brought  Into  existence  by  local  condi- 
tions or  needs  peculiar  to  the  place  where 
the  court  was  established.  It  would  tax  be- 
yond Its  power  the  Ingenuity  of  the  most 
fertile  mtnd  of  the  legal  profession  this  state 
has  ever  had  among  its  members  to  frame 
a  law  creating  a  court  which  should  be  In 
all  respects  like  both  the  dty  courts  of  At- 
lanta and  Sayannab.  If  such  a  court  cannot 
be  created,  then  It  would  seem  to  follow 
that  the  constitution  prescribes  two  models 
for  city  courts.  They  must  be  like  one  or 
the  other  of  these  two  courts.  Are  the  dty 
courts  all  to  be  like  one  or  the  other  of 
these  models?  This  cannot  pnssibly  be.  A 
court  eractly  like  the  city  court  of  Atlanta 
might  not  suit. another  city,  and  one  like  the 
city  court  of  Savannah  In  all  respects  will 
hardly  ever  he  appropriate  to  any  other  place 
In  this  state.  The  local  conditions  In  both 
Atlanta  and  Savannah  are  In  many  Impor- 
tant particulars  as  different  from  otber  cities 
In  the  state  as  the  conditions  In  each  of 
those  cities  are  different  from  those  In  the 
other.  It  is  said,  however,  that  the  new 
courts  need  not  be  exactly  the  same,  but  they 
must  be  substantially  the  same,  as  to  Juris- 
diction, etc.,  as  one  or  the  other  of  the  courts 
named  in  the  constitution.  In  Telegraph  Co. 
V.  Jackson,  98  Ga.  210,  26  S.  E.  265,  Mr.  Jus- 
tice Atkinson  says  that  a  court  does  not  fall 
within  the  class  of  city  courts  from  which  a 
writ  of  error  will  lie  to  the  supreme  court, 
unless  it  Is  "modeled  substantially  upon  the 
same  plan  as  tbe  city  courts  of  Atlanta  and 
Savannah."  Similar  language  is  used  by  the 
same  Justice  In  Stewart  v.  State,  98  Ga.  205, 
25  S.  E.  424.  In  the  case  of  Wight  &  Wes- 
loBky  Co.  V.  Wolff,  112  Ga.  174,  37  S.  E.  395, 
the  writer  says,  in  substance,  that  a  city  court 
does  not  fall  within  tbe  terms  of  the  consti- 
tution unless  it  has  substantially  the  Jurisdic- 
tion and  powers  of  either  one  or  tbe  other 
of  the  city  courts  named  in  the  constitution. 
Similar  language  was  used  by  Mr.  Chief  Jus- 
tice Simmons  both  in  the  headnote  and  the 
opinion  In  Ivey  v.  State,  112  Ga.  175,  87  S. 
E.  396.  In  no  one  of  tbe  cases  cited  was 
necessarily  Involved  the  question  as  to  wheth- 
er a  dty  court  must  be  like  the  courts  named 
in  the  constitution  in  Jurisdiction,  powers, 
etc.,-  the  sole  controlling  question  in  each  be- 
ing whether  the  court  in  question  had  been 
located  In  a  dty.  The  courts  in  each  in- 
stance may  bave  been  substantially  like  tbe 
courts  named  in  the  constitution,  but  It  does 
not  follow  from  what  Is  said  In  those  cases 
that  all  city  courts  must  necessarily  be  sub- 
stantially like  tbe  courts  named  In  the  con- 


Justices,  but  on  the  question  now  before  us 
no  Justice  has  ever  heretofore  spoken  either 
authoritatively  or  advisedly.  The  expression 
"like  courts"  in  the  constitution  does  not  nec- 
essarily mean  courts  substantially  similar  to 
either  of  tbe  dty  courts  named  in  practice, 
procedure,  organization,  officers,  or  Jurisdic- 
tion. If  tbe  liecallar  needs  of  a  given  lo- 
cality requhre  a  court  other  than  tbe  superior 
court  to  dispose  of  cases  which  do  not  fail 
within  tbe  exclusive  Jurisdiction  of  the  su- 
perior court,  and  a  court  were  created  to 
meet  the  existing  conditions,  with  either  the 
whole  or  only  a  part  of  the  Jurisdiction  that 
could  be  constitutionally  conferred,  and  tbe 
territory  over  which  this  court  was  to  have 
Jurisdiction  were  defined  so  as  to  meet  tbe 
emergency  presented  by  the  affairs  of  this 
locality,  snch  a  court  would  be  a  like  court 
to  both  tbe  city  courts  of  Savannah  and  At- 
lanta, notwithstanding  its  Jurisdiction,  pow- 
ers, etc.,  were  so  radically  different  from  both 
that  It  bore  no  substantial  resemblance  In  the 
particulars  named  to  either.  It  would  be  a 
"like"  court  to  both  of  the  courts  named  be- 
cause a  like  condition,  a  like  need,  a  like 
emergency,  a  like  want,  and  like  circum- 
stances had  all  been  instrumental  in  bringing 
each  of  tbe  three  Into  existence.  If  all  city 
courts  must  be  substantially  like  (be  courts 
named  in  the  constitution,  then  there  must 
be  uniformity  to  a  certain  extent  in  reference 
to  the  practice,  procedure,  and  Jurisdiction 
of  these  courts.  The  constitution  not  only 
does  not  require  that  there  shall  be  any  uni- 
formity In  reference  to  the  powers  and  Juris- 
diction of  these  courts,  but,  on  the  contrary, 
they  are  expressly  excepted  from  the  manda- 
tory provlBlon  of  the  constitution  requiring 
the  general  assembly  to  provide  for  uniform- 
ity in  Jurisdiction,  powers,  proceeding^  and 
practice  of  all  courts  of  the  same  class.  See 
Oiv.  Code,  i  5S50.  Tbe  constitution  does  not 
require  uniformity  In  reference  to  dty  courts. 
It  does  not  contemplate  such  uniformity.  Its 
framers  must  bave  known  from  the  expe- 
rience of  tbe  past  that  the  usefulness  of  such 
courts.— yea,  even  their  existence,— would  be 
hazarded,  if  not  entirdy  destroyed,  if  uni- 
formity was  required.  They  occupy  a  pe- 
culiar place  in  omr  Judidal  system.— a  place 
tbat  could  be  filled  only  by  a  court  fitted 
and  adapted  to  local  conditions,  and  one  that 
could  never  be  satisfactorily  filled  by  a  coort 
created  under  a  general  law  operating  uni- 
formly throughout  the  state.  Their  useful- 
ness depends  upon  their  lack  of  uniformity. 
Being  unlike  each  other  in  Jivlsdiction,  pro- 
cedure, etc.,  their  likeness  to  each  other  be- 
gins and  ends  with  the  circumstance  tbat 
brings  them  Into  existence,  and  no  furtbo' 
likeness  is  required,  expected,  or  contem- 
plated by  tbe  constitution.  Tbe  Judicial  sys- 
tem  provided  In  the   constitution,    with    Mb 


uiiutrjr  uDuunu  lu  pracuce,  etc.,  witu  lu.- 
cluslve  Jurisdiction  In  given  matters,  and  its 
justices'  courts,  uniform  in  both  jurisdiction 
and  procedure,  was  known  to  be  a  system 
which  would  be  completely  adequate  for  the 
needs  of  many  localities;  but  it  was  also 
known  that  in  many  other  localities  other 
courts  would  be  needed.  In  many  of  the  lo- 
calities just  referred  to  the  conditions  calling 
for  additional  courts  were  practically  the 
same,  and  the  needs  of  such  could  be  met 
by  a  general  law  providing  for  the  establish- 
ment of  local  courts  of  a  given  class,  of  uni- 
form jurisdiction,  procedure,  etc.  Such  ia 
the  general  county  court  law.  In  some  lo- 
calities, however,  it  was  foreseen  that  no 
uniform  system  of  courts  could  be  devised 
which  would  supply  the  wants  of  each  of 
such  localities.  Such  Iiad  been  the  expe- 
rience of  the  past;  such  was  the  result  of 
observation  in  the  then  present;  and  such 
would  undoubtedly  be  the  case  in  the  future. 
What  was  to  be  the  exact  condition  of  af- 
fairs in  these  localities  could  hot  be  fore- 
seen, and  their  needs  and  wants  were  to  be 
met  )}y  appropriate  legislation  whenever  in 
the  judgment  and  discretion  of  the  general 
assembly  a  condition  of  affairs  had  arisen 
when  the  mass  of  business  outside  of  that 
over  which  exclusive  Jurisdiction  had  been 
lodged  Id  given  courts  demanded  In  any  lo- 
cality a  court  different  from  other  courts  in 
Jurisdiction,  procedure,  etc.,  but  peculiarly 
and  appropriately  adapted  to  the  wants  and 
needs  of  the  community  in  which  it  Is  es- 
tablished. The  city  court  was  the  court  con- 
templated by  the  constitution  as  the  one  to 
All  such  place  In  the  judicial  system  of  the 
state.  The  constitutional  requisites  of  a  city 
court  are  that  It  shall  be  established  In  a 
city  (Civ.  Oode,  §  5836;  BaOway  Co.  v.  Jor- 
dan, 113  Oa.  687,  39  S.  B.  511,  and  cases 
cited);  its  jurisdiction,  powers,  proceedings, 
and  practice  need  not  be  uniform,  but  the 
general  assembly  shall  determine  all  such 
matters  in  each  case  (Olv.  Code,  t  5859);  it 
must  have  a  jury  of  12  to  try  all  cases 
(Civ.  Code,  {  5876;  Monford  v.  State  [Ga.] 
40  S.  El  798).  Further  than  this  the  consti- 
tution does  not  set  forth  the  requisites  for 
a  city  court  AU  other  matters  In  reference 
to  the  city  court  are  left  In  each  Instance  to 
be  determined  by  the  good  sense  and  sound 
judgment  of  the  general  assembly.  If  the 
court  established  has  the  requisites  prescrib- 
ed by  the  constitution,  and  It  Is  plainly  man- 
ifest there  was  a  legislative  Intent  to  create 
a  city  court  within  the  meaning  of  the  con- 
stitution, then  such  court  Is  a  city  court,  and 
by  the  terms  of  the  constitution  has  the  pow- 
er to  grant  a  new  trial  and  a  writ  of  error 
to  the  supreme  court,  whether  there  is  any- 
thing relating  to  these  matters  in  the  act  cre- 
ating the  court  or  not.  The  power  to  grant 
new  trials,  and  the  right  to  have  its  Judg- 
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same,  either  by  an  enactment  expressly  taking 
away  or  by  a  failure  to  expressly  name  them 
in  the  act  creating  the  court.    Railroad  Co.  v. 
Vollsi  98  Ga.  446,  26  S.  E.  483,  35  L.   R.  A.  655. 
The  fact  that  an  act  creating  a  court  con- 
fers upon  it  the  power  to  grant  new  trials  or 
provides  that  Its  Judgments  may  be  review- 
ed by  the  supreme  court  on  writ  of  error 
are  circumstances  to  be  looked  to  in  deter- 
mining whether  there  was  a  legislative  in- 
tent  to  create   a  constitutional   city   court 
Ivey  V.  State,  112  Ga.  175,  179,  37  S.  E.  398. 
Are  the  views  Just  presented  In  accord  with 
the  rulings  of  this  court?    In  the  Ivey  Oase, 
supra,  Mr.  Chief  Justice  Simmons  says:  "Un- 
der the  constitution  of  this  state,  writs  of 
error  He  to  this  court  from  the  superior  courts 
of  the  state,  and  from  'the  city  courts  of  At- 
lanta   and    Savannah   and    such   other   like 
courts  as  may  be    *    *    *    established  In 
other  cities.'    We  have  examined  the  act  cre- 
ating the  city  court  of  Macon,  and  the  act 
creating  the  city  court  of  Atlanta,  which  was 
In  force  at  the  time  of  the  adoption  of  the 
present   constitution.     Without   the   use   of 
parallel  columns,  and  without  going  into  de- 
tails, we  will  simply  state  that  we  think  the 
acts   are  substantially  alike.    There   is,    of 
course,    some  difference  in   detail,    but   the 
courts  established  are,  in  constitution,  prac- 
tice, and  procedure,  substantiaUy  the  same. 
We  think  that  the  constitution  by  the  ex- 
pression 'like  courts,'  does  not  mean  courts 
identical  in  all  respects.    It  is  sufficient  if 
the  court   established  be  substantially  like 
the  courts  of  Savannah  and  Atlanta,  or  ei- 
ther of  them."    The  motion  to  dismiss  the 
writ  of  error  in  that  case  was   upon  two 
grounds:  First  that  the  city  court  of  Macon 
was  not  a  like  court  to  either  of  the  courts 
named  In  the  constitution;    second,  that  it 
was  not  by  the  act  located  in  the  city  c' 
Macon.    It  was  held  that  it  was  a  court  s' 
stantially  like  the  city  court  of  Atlant'- 
jurisdiction,  etc.    There  was  nothing  f 
case  which  required  a  ruling  that  r 
not  substantially  like  the  city  cour 
lanta  or  the  city  court  of  Savanna 
a  like  court    The  conditions  wh 
the  city  court  of  Macon  Into  e' 
no   doubt   substantially   Uke 
which   brought   about  the 
courts  named  in  the  constl' 
V.  Means,  113  Ga.  681,  S' 
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Ing  In  Collier  v.  Means,  a  city  court  cannot 
be  established  in  a  city  which  is  not  a  coun- 
ty site.  This  ruling  was  by  a  full  bench  of 
six  Justices,  and  must  therefore  stand  until 
reversed  by  a  full  bench.  Prior  to  1877,  no 
city  court  of  any  grade  or  class  had  ever 
been  established  at  any  other  place  than  a 
county  site,  and  it  is  not  to  be  presumed  that 
the  framers  of  the  constitution  intended  such 
courts  should  in  future  be  established  In 
other  places.  It  might  be  said  that  there 
may  be  one  or  more  places  in  a  county  of 
more  importance  than  the  county  site  In  pop- 
ulation, business,  wealth,  etc.;  that  the  coun- 
ty site  may  be  an  unincorporated  Tillage; 
and  that  there  may  be  a  real  city  In  the  coun- 
ty. In  such  a  case  t&e  only  remedy  Is  to 
remove  the  county  site.  Sacb  removal  was 
often  had  before  1877,  and  can  be  now  had, 
though  a  removal  is  now  attended  with  more 
difficulty  than  formerly.  In  any  event,  the 
ruling  has  been  made,  and  some  of  us  are 
still  satisfied  with  its  correctness,  and  those 
of  us  who  now  have  some  doubt  as  to  Its 
soundness  do  not  desire  to  do  more  than  to 
express  the  fact  that  such  doubt  exists. 

Under  the  views  above  presented,  so  much 
is  left  to  the  discretion  of  the  general  assem- 
bly that  It  would  not  be  profitable,  even  it 
it  were  possible,  to  lay  down  any  Inflexi- 
ble rule  by  which  it  would  be  determined 
whether  a  given  court  was  a  city  court, 
within  the  meaning  of  that  term  as  used  In 
the  constitution,  and  we  will  not  undertal^e 
to  frame  such  a  rule.  The  general  assem- 
bly has  from  time  to  time  created  courts 
and  styled  them  "city  courts,"  and  we  can 
determine  In  each  instance  whether  the  gen- 
eral assembly  has  kept  within  constitutional 
limits.  In  October,  lt»l  (Acts  1890-91,  vol. 
1,  p.  96;  Civ.  Code,  S  4270,  et  seq.),  the  gen- 
eral assembly  passed  a  general  law  provid- 
ing for  the  establishment  of  city  courts  in 
counties  of  a  given  impnlatlon  upon  the  rec- 
ommendation of  the  grand  Jury.  The  courts 
established  under  this  law  were  held  not  to 
be  constitutional  city  courts,  for  the  simple 
reason  that  they  were  not  established  In  cit- 
ies. Telegraph  Co.  v.  JaclEson,  empra.  The 
very  fact  that  the  act  creating  these  courts 
provided  for  uniformity  in  Jurisdiction,  etc., 
would  seem  also  to  take  the  courts  out  of 
the  class  of  courts  referred  to  in  the  con- 
stitution as  city  courts.  From  the  very  na- 
ture of  such  com'ts,  as  they  are  recognized 
by  the  constitution,  there  would  seem  to  be 
grave  doubt  as  to  whether  a  general  law 
could  be  constitutionally  enacted  providing 
for  the  establishment  of  these  courts.  The 
general  assembly  since  1877  has  created  by 
special  enactment  many  courts  which  it 
styled  "city  courts,"  beginning  with  the  city 
court  located  at  Athens,  created  in  1879 
(Acts  1878-79,  p.  291),  and  ending  with  the 


when  the  power  to  create  city  courts  no 
longer  resides  in  the  general  assembly,  in 
the  light  of  the  provisions  of  the  constitu- 
tion resting  to  such  conrts,  in  view  of  the 
past  history  of  the  city  courts  of  Augnsta, 
Atlanta,  and  Savannah,  and  keeping  In  mind 
the  rulings  of  this  court  in  reference  to 
such  courts,  we  feel  at  this  time  perfectly 
safe  In  holding  that  a  court  created  by  a 
special  act  of  the  general  assembly  which 
is  located  by  the  terms  of  the  act  at  the 
county  site  of  the  county,  which  has  been  ex- 
pressly declared  to  be  a  city  by  an  act  in- 
corporating the  same,  which  has  Jurisdiction 
to  try  criminal  cases  below  the  grade  of 
felony,  and  civil  Jurisdiction  over  a  portion 
or  all  of  those  classes  of  cases  Jurisdiction 
over  which  is  not  by  the  constitution  ex- 
clusively vested  in  some  other  court,  with 
territorial  Jurisdiction  in  both  civil  and  crim- 
inal cases,  either  throughout  the  limits  of 
the  county  or  confined  to  the  limits  of  the 
city,  or  Jurisdiction  of  one  class  limited  to 
the  city  and  the  other  coextensive  with  the 
limits  of  the  county,  with  a  Jury  of  12  to 
try  all  cases,  both  civil  and  eriminal,  if  a 
trial  by  Jury  is  demanded.  Is  a  city  court 
within  the  meaning  of  that  tarm  as  nsed  in 
the  constitution;  and  it  Is  Immaterial  what 
may  be  the  other  details  of  practice,  proce- 
dure, etc.,  contained  in  the  act  creating  the 
court.  If  an  act  creating  &  court  at  another 
place  than  Atlanta  and  Savannah  provides 
that  a  Jury  of  less  than  12  shall  try  any 
case,  the  court  is  not  a  constitutional  dty 
court  Monford  v.  State.  If  an  act  creates 
a  court  at  any  other  place  than  a  county  site, 
or  at  a  county  site  which  has  not  been  ex- 
pressly Incorporated  as  a  city,  the  court 
thus  created  Is  not  a  ccmstitutional  city 
court.  Collier  v.  Means,  supra;  Baliway  Co. 
r.  Jordan,  supra.  If  an  act  creates  a  court 
which  provides  for  a  Jury  of  12  in  all  cases, 
or  for  such  a  Jury  upon  demand  in  every 
case,  and  the  court  Is  located  In  a  city  which 
is  the  county  site,  and  has  Jurisdiction,  ter- 
ritorial and  otherwise,  of  the  character  above 
Indicated,  such  a  court  is  undoubtedly  a 
constitutional  city  court  Whether  a  coiurt 
having  Jurisdiction,  territorial  or  otherwise, 
any  less  than  as  above  Indicated  is  a  con- 
stitutional city  court  we  will  not  now  under- 
take to  determine.  The  general  assembly 
may  never  create  such  a  court  When  it 
does  the  question  of  its  power  to  do  so  can 
be  then  raised  and  passed  on.  "Sufficient 
unto  the  day  is  the  evil  thereof."  The  gen- 
eral assembly  has,  however,  created  conrts 
of  the  character  above  mentioned,  and  liti- 
gants in  such  courts  are  here  asking  that 
Judgments  against  them  be  reviewed  by  this 
court  on  writ  of  error.  We  are  face  to  face 
with  the  question  as  to  the  status  of  these 
courts,  and  this  question  must  tie  decided. 


of  error  are  here  pending  In  the  cases  stat- 
ed at  the  beslnnlng  ot  this  opinion,  we  find 
that  all  such  courts  measure  up  to  the  stand- 
ard, and  Jurisdiction  is  therefwe  taken  by 
this  court  in  each  of  such  cases. 

2.  The  next  matter  that  will  be  consider- 
ed Inyolves,  first,  the  question  whether  the 
general  assembly  has  power  under  the  con- 
stitution to  make  any  substantial  change  in 
the  jurisdiction  or  procedure  of  the  city 
courts  of  Atlanta  and  Savannah;  and,  sec- 
ond, if  such  change  can  be  made,  whether  it 
has  the  effect  of  depriying  the  supreme  court 
of  Jurisdiction  to  review  on  writ  of  error  the 
Judgments  of  such  courts.  The  constitution, 
after  conferring  upon  this  court  Jurisdiction 
to  correct  the  errors  of  the  superior  courts, 
the  city  courts  of  Atlanta  and  Savannah, 
nnd  such  other  like  courts,  etc.,  declares  that 
the  supreme  court  shall  sit  at  the  seat  of  gov- 
crnu'^ent  at  such  times  as  shall  be  fixed  by 
law  ''lOr  the  trial  and  determination  of  writs 
of  error  from  said  superior  and  city  courts." 
Jurisdiction  to  entertain  writs  of  error  from 
the  two  city  ccurts  named  is  conferred  by 
the  constitution.  The  general  assembly  can- 
not take  it  away  by  express  enactment. 
Oan  It  accomplish  the  same  purpose  by 
amending  the  law  In  reference  to  these 
courts?  As  has  been  seen,  the  city  courts 
had  their  origin  In  the  needs  of  particular 
localitieB  growing  out  of  the  fact  that  con- 
ditions were  different  from  what  they  were 
In  other  places, — conditions  generally  brought 
about  by  growth.  Increase  in  population, 
wealth  and  business.  It  was  not  to  be  pre- 
sumed that  Savannah  and  Atlanta  would  be 
stationary,  so  far  as  population  and  business 
were  concerned,  and  it  wonld  not  be  pre- 
sumed that  a  court  fitted  to  the  necessities 
of  1S77  would  meet  the  wants  of  1900.  Cit- 
ies increase  in  population,  wealth,  and  im- 
portance. Cities  dimlnisb  in  population, 
wealth,  and  Importance.  Courts  Intended  to 
meet  the  conditions  existing  In  dtlefl  must 
be  adapted  from  time  to  time  to  the  chan- 
ging conditions.  The  act  creating  the  city 
court  of  Augusta  was  amended  in  substantial 
particulars  between  1865  and  1876,  and  the 
court  was  entirely  abolished  in  the  latter 
year.  Tbe  act  creating  the  city  court  of 
Savannah  was  amended  in  many  substan- 
tial particulars  between  1866  and  1877.  The 
same  is  true  of  the  act  creating  the  city 
court  of  Atlanta  between  1871  and  1877. 
These  three  courts  were  all  courts  of  leg- 
islative creation.  The  constitutions  of  1866, 
18C8k  and  1877  authorized  but  did  not  de- 
mand their  existence.  There  was  nothing 
in  any  of  these  instruments  requiring  their 
establishment,  nor  anything  preventing  the 
general  assembly  from  destroying  them 
whenever  In  Its  Judgment  it  was  best  to  do 
so.  If  they  existed,  the  constitution  of  its 
own  force  conferred  upon  them  certain  pow- 
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legislative  discretion.  Once  in  existence, 
they  were  completely  under  control  of  the 
general  assembly,  except  whare  the  constitu- 
tion declared  the  contrary.  This  court  has 
by  the  very  terms  of  the  constitution  Juris- 
diction to  review  cases  from  the  city  court  of 
Atlanta  and  from  the  city  court  of  Savannah 
on  writ  of  error,  and  so  long  as  these  courts 
exist,  no  matter  what  changes  may  be  made 
in  their  Jurisdiction,  powers,  etc.,  by  the 
general  assembly,  the  right  to  have  the  Judg- 
ments of  these  two  courts  reviewed  on  writ 
of  error  Is  a  right  given  to  the  litigants  in 
such  courts  by  the  constltntion  of  the  state, 
which  the  general  assembly  cannot  deprive 
them  of,  and  which  this  court  has  no  dis- 
position either  to  impair  or  deny.  Whether 
the  general  assembly  can  repeal  the  acts 
creating  the  city  courts  of  Atlanta  and  Sa- 
vannah, and  thereafter  establish  other  city 
courts  in  these  cities,  we  will  not  undertake 
to  decide.    The  question  Is  not  now  vital. 

3.  Does  the  act  under  which  the  present 
criminal  court  of  Atlanta  was  established 
create  a  new  and  Independent  court,  or  Is 
that  court  simply  a  part  of  the  city  court  of 
Atlanta?  The  title  of  that  act  Is  as  follows: 
"An  act  to  establish  the  criminal  court  of 
Atlanta  and  in  pursuance  thereof  to  amend 
an  act  establishing  city  court  of  Atlanta, 
passed  December  15,  1871,  and  acts  amenda- 
tory thereof,  and  for  other  purposes."  Acts 
1880-91,  vol.  2,  p.  985.  In  the  first  section 
of  the  act  we  find  this  language:  "That  Im- 
mediately upon  the  passage  of  this  act,  there 
be  established  In  the  county  of  Fulton,  a 
court  to  be  known  as  the  criminal  court  of 
Atlanta."  Throughout  the  entire  act  the 
court  established  thereby  Is  referred  to  as 
the  "CWmbial  Court  of  AUanta,"  or  "said 
court"  No  reference  Is  made  to  the  city 
court  except  In  those  sections  In  which  the 
criminal  Jurisdiction  of  the  latter  court  is 
withdrawn,  and  the  Judge  of  the  criminal 
court  is  authorized  to  preside  in  the  city 
court,  and  the  Judge  of  the  city  court  Is  au- 
thorized to  preside  in  the  criminal  court,  and 
the  solicitor  of  the  city  court  Is  allowed  to 
continue  In  office  as 'the  solicitor  of  the  crim- 
inal court  After  a  careful  examination  of 
the  act,  we  can  reach  no  other  conclusion 
than  that  it  was  the  intention  of  the  general 
assembly  to  create  a  new  and  Independent 
court,  and  not  merely  to  provide  for  a  branch 
of  the  then  existing  city  court  of  Atlanta. 
The  fact  that  the  act  provides  for  a  writ 
of  error  to  the  supreme  court  might  indicate 
a  legislative  Intention  to  create  a  city  court. 
On  the  other  hand,  the  fact  that  the  act  pro- 
vides for  a  Jury  of  5  and  does  not  in  any 
way  authorize  a  Jury  of  12,  even  upon  de- 
mand, wonld  indicate  a  legislative  Intention 
not  to  create  a  city  court  Other  than  the 
provision  In  reference  to  a  writ  of  error, 
there  is  nothing  to  Indicate  an  Intention  to 


Islatlve  Intention  to  make  the  court  created 
part  and  parcel  of  the  existing  city  court  of 
Atlanta,  but  the  legislatlTe  intention  was  el- 
ther  to  create  a  new  and  Independent  city 
court,  or,  at  least  a  new  and  Indepetident 
statutory  court  for  the  trial  of  misdemeanors. 
4.  Having  reached  the  concloalon  that  the 
act  under  which  the  criminal  court  of  At- 
lanta was  established  created  a  new  and  In- 
dependent court,  the  question  arises  whether 
the  court  created  by  the  act  under  which  the 
criminal  court  was  established  Is  a  "like" 
court  to  the  dty  court  either  of  Atlanta  or 
Savannah,  and,  If  so,  whether  the  general 
assembly  has  authority  under  the  constitu- 
tion to  establish  such  a  court  In  the  dty  of 
Atlanta.  In  other  words,  can  there  be  two 
dty  courts  In  the  dty  of  Atlanta?  The  dty 
court  of  Atlanta  and  the  dty  court  of  Savan- 
nah are  expressly  named  In  the  constitution. 
The  courts  so  named  are  of  course  the  courts 
that  were  in  existence  in  those  cities  when 
the  constitution  was  adopted.  The  constitu- 
tion recognized  these  courts  as  existing  courts, 
and  gave  this  court  jurisdiction  to  review 
judgments  rendered  by  them.  There  is  noth- 
ing In  the  constitution  expressly  authorizing 
the  general  assembly  to  create  other  courts 
of  like  character  to  the  city  courts  of  Atlanta 
and  Savannah  In  either  of  these  two  dtles. 
The  constitution  expressly  limits  the  authori- 
ty of  the  legislature  In  the  matter  of  the 
creation  of  such  courts  to  the  establishment 
of  the  same  In  "other  cities";  that  Is,  cities 
other  than  Atlanta  and  Savannah.  There  Is 
nothing  In  the  constitution  from  which  a 
power  In  the  general  assembly  to  create  ad- 
ditional courts  of  this  character  In  Atianta 
and  Savannah  can  be  legitimately  Implied. 
On  the  other  hand,  the  language  of  the  consti- 
tution would  require  a  construction  that  It 
was  the  Intention  of  the  framers  of  that 
Instrument  that  there  should  not  be  at  one 
time  mere  than  one  city  court  either  In  At- 
lanta or  Savannah.  The  provisions  of  the 
constitution  In  reference  to  the  city  court  of 
Atlanta  and  the  dty  court  of  Savannah,  It 
seems  to  us,  cannot  lead  to  any  other  conclu- 
sion than  that  above  stated.  It  Is  said,  how- 
ever, that  such  a  construction  would  lead 
to  the  conclusion  that  the  general  assembly 
might  establish  two  or  more  city  courts  In  a 
mere  hamlet  which  the  general  assembly  bad 
seen  proper  to  incorporate  Into  a  city,  and 
that  the  more  Important  cities  of  Atlanta 
and  Savannah  would  be  limited,  notwith- 
standing their  urgent  needs  for  other  courts, 
to  one  dty  court.  What  Is  or  is  not  a  city 
Is  a  question,  as  has  been  ruled,  to  be  deter- 
mined solely  by  the  general  assembly.  What 
are  the  needs  of  the  different  localities  of 
the  state,  as  to  the  establishment  of  courts 
for  the  trial  of  cases  not  within  the  exclusive 
jurisdiction  of  other  courts.  Is  also  to  be  de- 
termined by  the  general  assembly.    If  the 


by  the  supreme  court  on  writ  of  error,  In  the 
different   hamlets   or   villages   of   this    state 
which  have  been,  In  the  exercise  of  the  judg- 
ment and  discretion  of  the  gaieral  assembly, 
declared  to  be  dties,  and  It  has  no  power 
to  establish  more  than  one  city  court  in  ei- 
ther of  the  more  Important  cities  of  Atlanta 
or  Savannah,  then  the  constitution  of  coarse 
must  be  obeyed,  and  the  action  of  the  gen- 
eral assembly   thereunder  must  be  npheld, 
notwithstanding  the  apparent  or  real  Incon- 
gruity in  reference  to  the  matter  of  courts 
thus  brought  about  by  the  general  assembly 
In  the  exercise  of  Its  constitutional  powers. 
But  does  the  constitution  authorize  the  estab- 
lishment of  two  or  more  dty  courts  in  any 
dty  of  this  state?    At  no  time  prior  to  the 
adoption  of  the  constitution  of  1865  was  there 
in  existence  at  the  same  time  in  the  same 
dty  two  or  more  dty  courts.    From   1866 
until  1877  there  was  never  more  than   one 
dty  cotnrt  existing  at  the  same  time  in   a 
given  city.    There  never  was  In  Angusta  or 
Savannah   or  Atianta,   prior  to   1877,    more 
than  one  city  court    The  constitution  must 
be  interpreted  in  the  light  of  this  fact     It 
recognized  the  right  of  the  general  assembly 
to  create  a  dty  court  in  any  dty  In  this  state. 
It  did  not  in  terms  authorize  the  creation  of 
more  than  one  city  court  in  a  dty,  and,  con- 
struing the  words  of  the  constitnti<m  in  the 
light  of  antecedent  history,  it  must  be  held 
that  the  existence  of  two  or  more  dty  courts 
at  one  time  within  any  dty  was  not  within 
the  contemplation  of  the  framers  of  the  con- 
stitution.   If   it   be  conceded   that  we  are 
correct  In  the  conclusion  that  the  constltutioD 
would  not  authorize  the  creation   of   more 
than  one  city  court  in  either  Atlanta  or  Sa- 
vannah, it  strengthens  the  condusion  reach- 
ed, that  the  authority  does  not  exist  to  create 
more  than  one  city  court  in  other  dties  of 
this  state.    Oertainly,  it  was  not  the  intoi- 
tion  of  the  framers  of  the  constitution  to 
place  the   cities   of  Atianta   and   Savannah, 
which  were  expressly  named  by  that  instru- 
ment in  reference  to  the  matter  of  the  ex- 
istence of  city  courts,   in  a   worse  position 
than  other  dties  of  like  importance,  or  other 
cities  of  far  less  Importance  than  those  nam- 
ed.   The  fact  that  the  authority  to  create 
two  city  courts  in  the  cities  of  Atlanta  and 
Savannah  cannot  be  found  to  exist  in  the  con- 
stitution would  be  a  suflBcIent  reason  for  re- 
solving any  doubt  that  might  ^Ist  as  to  the 
right  of  the  general  assembly  to  create  two 
or  more  of  these  courts  in  less  Important 
dties  against  the  existence  of  such  authority. 
It  was  said  In  the  argument  that  the  consti- 
tution refers  to  "the  city  courts  of  Atianta 
and  Savannah,"  and  not  the  dty  court  of  At- 
lanta and  the  city  court  of  Savannah,  and 
from  this  it  is  argued  that  the  constitution 
authorized  the  establishment  of  more  than 
one  of  such  courts  in  either  of  those  places. 


used  evidently  for  the  pmpose  of  preyenting 
a  repetition  of  the  term  "city  court"  in  the 
paragraph  from  which  the  above  qnotatl(« 
Is  made,  and  to  so  construe  this  paragraph 
as  to  make  it  mean  that  the  constitution 
refers  to  a  system  of  city  courts  in  Atlanta 
and  Savannah  would,  to  say  the  least  of  it, 
be  a  slightly  strained  construction.  The  gen- 
eral assembly  having  no  authority  to  estab- 
lish two  city  courts  in  the  city  of  Atlanta, 
the  act  of  1891  creating  the  criminal  court 
of  Atlanta  will  not  be  construed  as  one  cre- 
ating a  city  court  The  criminal  court  of  At- 
lanta was  not  by  the  act  of  1891  established 
In  the  city  of  Atlanta,  but  in  the  "county 
of  Fulton"  (Acts  1890-91,  vol.  2,  p.  935);  but 
In  1808  the  act  of  1891  was  amended  by  an 
act  with  the  following  title:  "An  act  to 
amend  the  act  of  September  6,  1891,  and  the 
acts  amendatory  thereof,  establishing  the 
criminal  court  of  Atlanta,  by  providing  for 
the  election  of  the  judge  and  solicitor  there- 
of by  the  people  of  Pulton  county,  and  for 
other  purposes."  In  the  body  of  this  act  it 
was  provided  "that  the  criminal  court  of 
Atlanta  be  established  In  the  dty  of  At- 
lanta." Acts  1898,  pp.  297.  29S.  WhOe  the 
matter  of  the  location  of  the  court  was  not 
referred  to  expressly  in  the  title,  under  the 
principle  of  the  ruling  made  In  the  case  of 
Mayor,  etc.,  v.  Hughes,  110  Ga.  796,  36  S.  E. 
247,  that  clause  of  the  act  which  located  the 
criminal  court  in  the  city  of  Atlanta  was 
BuflSclently  indicated  by  the  use  of  the  words 
"for  other  purposes,"  the  title  to  the  act 
clearly  showing  that  It  was  an  act  to  amend 
the  act  creating  that  court,  and  under  the 
principle  of  the  case  cited,  the  amendments 
to  be  made  were  not  limited  to  the  particular 
porpose  expressed  In  the  title,  where  the 
"(vords  "and  for  other  purposes"  are  used. 
The  criminal  court  of  Atlanta  not  being  a 
city  court  within  the  meaning  of  that  term  as 
used  In  the  constitution,  the  general  assembly 
had  authority  to  prescribe  the  number  of 
persons  who  should  compose  Juries  in  that 
court  for  the  trial  of  criminal  cases,  provided 
the  Jury  should  not  consist  of  less  than  five 
persons.  Hence  It  follows  that  that  provi- 
sion In  the  act  declaring  that  the  Jury  should 
be  composed  of  five  persons  Is  constitnticHial 
and  valid.  While  the  court  Is  not  a  city 
court,  it  Is  a  valid  statutory  court,  with  Ju- 
risdiction to  try  the  class  of  cases  r^erred 
to  in  the  act  establishing  It  and  in  the  man- 
ner prescribed  In  that  act  before  Juries  com- 
posed of  the  number  of  persons  therein  set 
forth.  It  follows  from  the  foregoing  that 
so  much  of  the  act  creating  the  criminal 
court  of  Atlanta  as  provides  for  a  writ  of 
error  to  the  supreme  court  In  cases  tried 
therein  Is  unconstitutional  and  void,  and  the 
writ  of  error  in  the  case  under  considera- 
tion from  that  court  must  be  dismissed.  It 
Is   unnecessary  to  determine   at  this   time 


court  of  Atlanta  or  the  city  court  of  Savan- 
nah, within  the  meaning  of  the  constitution. 
5.  In  the  seventeenth  and  elgbteentb  sec- 
tions of  the  act  creating  the  criminal  court 
of  Atlanta  it  Is  provided  that  the  judge  of 
the  city  court  of  Atianta  may  preside  In  the 
criminal  court,  and  that  the  judge  of  the 
criminal  court  may  preside  in  the  city  court, 
whenever  agreed  upon  by  the  two  Judges,  or 
whenever  the  Judge  of  the  city  court  is  dis- 
qualified; and  that  whenever,  in  the  opinion 
of  the  Judge  of  the  city  court,  it  is  neces- 
sary, for  the  prompt  dispatch  of  business, 
for  the  court  to  sit  in  two  divisions,  both 
judges  may  try  cases  in  the  city  court  at  the 
same  time,  and  to  this  end  the  Judge  of  the 
city  court  Is  authorized  to  draw  Jurors  for 
the  two  divisions,  and,  when  the  court  Is  sit- 
ting in  two  divisions,  the  division  presided 
over  by  the  Judge  of  the  criminal  court  shall 
be  styled  the  "City  Court  of  Atianta,  Sec- 
ond Division,"  and  the  division  presided  over 
by  the  Judge  of  the  dty  court  shall  be  styled 
the  "City  Court  of  Atianta."  Is  the  titie  to 
the  act  of  1891  sufficientiy  broad  to  compre- 
hend the  provisions  of  the  two  sections  just 
referred  to?  The  titie  clearly  Indicates  that 
It  was  the  Intention  of  the  general  assembly 
to  establish  the  criminal  court  of  Atianta. 
This  is  the  general  purpose  of  the  act  Tlie 
titie  to  an  act  need  not  contain  a  synopsis  of 
all  of  Its  provisions.  Any  legislation  which 
Is  germane  to  the  general  purpose  of  the  act 
as  Indicated  in  the  titie  can  be  properly  em- 
braced In  the  act  iu>d  no  matter  what  may 
be  Its  details  the  legislation  embraced  there- 
in will  not  render  the  act  subject  to  the  ob- 
jection that  it  contains  matter  variant  from 
the  titie,  so  long  as  such  matter  Is  legiti- 
mately within  the  general  scope  of  the  pur- 
pose of  the  act  as  Indicated  In  the  titie.  It 
is,  of  coivse,  wltbln  the  scope  of  an  act  es- 
tablishing a  court  to  provide  that  tbere  shall 
be  a  judge  of  that  court  and  to  declare  how 
such  judge  may  be  ai^)olnted,  and  what  shall 
be  his  jurisdiction,  powers,  etc.,  and  also  to 
provide  who  may  preside  In  the  place  of  such 
judge  when  he  Is  disqualified  or  Is  absent 
or  for  any  other  reason  is  not  presiding.  No 
one  will  question  the  right  of  the  general  as- 
sembly, under  a  titie  providing  for  the  estab- 
lishment of  a  criminal  court  to  provide  for 
the  appointment  of  a  judge  of  such  court 
and  to  determine  what  shall  be  his  powers  In 
reference  to  cases  pending  in  that  court  and 
also  to  provide  that  under  certain  conditions 
that  court  may  be  held  by  a  Judge  of  another 
court  of  this  state,  when  there  Is  nothing  in 
the  constitution  prohibiting  the  general  as- 
sembly from  imposing  upon  such  other  judge 
this  duty.  It  is  said,  however,  tliat  it  is  not 
germane  to  an  act  creating  a  criminal  court 
to  provide  that  the  judge  of  that  court  may 
preside  in  another  court  to  try  civil  cases 
therein;   that  while  everything  necessary  to 


tborlty  to  try  civil  cases  In  anotber  court  Is 
entirely  foreign  to  tbe  purpose  indicated  in 
the  title,  wlilch  provides  only  for  the  estab- 
lishment of  a  criminal  court.  For  tbe  pres- 
ent we  will  deal  with  the  title  to  this  act  as 
if  it  had  no  reference  whatever  to  the  dty 
court  of  Atlanta,  and  as  if  tbe  title  was  in 
these  words  simply,  "An  act  to  establish  the 
criminal  court  of  Atlanta,  and  for  other  pur- 
poses." Under  such  a  title  tlve  general  as- 
sembly can  create  the  office  of  Judge  of  the 
criminal  court  of  Atlanta;  and  If  It  has  au- 
thority to  create  this  office,  why  has  it  not  in 
the  same  act  authority  to  determine  what 
shall  be  the  scope  and  powers  of  the  officer 
in  a  Judicial  capacity?  The  right  to  confer 
upon  the  Judge  of  the  criminal  court  of  At- 
lanta power  to  preside  In  the  city  court,  while 
not  very  closely  related  to  tbe  subject  of  es- 
tablishing a  criminal  court  In  Atlanta,  Is  not 
entirely  foreign  thereto.  Is  it  so  foreign 
that  this  court  should  declare  so  much  of  the 
act  as  confers  this  right  upon  the  Judge  of  the 
criminal  court  unconstitutional,  for  the  rea- 
son that  to  that  extent  the  act  is  variant 
from  the  purpose  expressed  in  the  title?  In 
Churchill  V.  Walker,  68  Ga.  681,  686,  it  was 
held  that  under  an  act  entitled  "An  act  cre- 
ating commissioners  for  tbe  counter  of  Mc- 
intosh, to  define  their  powers,  duties,  etc., 
and  for  other  purposes,"  it  was  germane  to 
the  general  purxxMe  indicated  In  the  title  to 
embrace  in  the  act  a  provision  conferring  up- 
on these  commissioners  "the  exercise  of  the 
corporate  authority  of  Dariai."  In  Peed  ▼. 
McGrary,  94  Ga.  487,  21  S.  B.  282,  It  was  held 
that  tmder  an  act  entitled  an  act  "to  amend 
the  county  court  laws  as  regards  Taylor  coun- 
ty, and  to  provide  for  the  appointment  of  a 
county  solicitor  for  said  county,  and  for 
other  purposes,"  it  was  competent  for  the  gen- 
eral assembly  to  provide  that  the  Judge  of 
the  coimty  court  of  Taylor  county  shall  dis- 
charge all  of  the  duties  that  formerly  devolv- 
ed on  the  Justices  of  the  Inferior  court  as  to 
county  business.  In  Hope  v.  Mayor,  etc.,  72 
Ga.  246,  it  was  held  that  imder  an  act  the 
title  to  which  was  to  incorporate  a  named 
railroad,  and  for  other  purposes  therewith 
connected.  It  was  competent  to  provide  that 
any  corporate  town  or  city  of  this  state  in- 
terested In  the  construction  of  such  road 
might  subscribe  to  the  capital  stock  of  the 
company  by  an  election  to  be  held  for  that 
purpose,  and  that  tbe  subscription  of  a  nam- 
ed city  to  the  stock  of  another  named  road 
was  legalized  and  confirmed  as  a  subscription 
to  the  stock  of  the  road  Incorporated  by  the 
act  In  Black  v.  Cohen,  62  Ga.  621,  625,  it 
waa  held  that  under  a  title  "to  authorize  tbe 
mayor  and  council  of  the  city  of  Rome  to 
subscribe  not  exceeding  $100,000  to  stock  in 
tbe  Memphis  Branch  Railroad  upon  certain 
conditions,  and  for  other  purposes,"  a  provi- 
sion in  tbe  act  authorizing  the  city  of  Borne 


was  not  invalid  for  the  reason  that  it  relat- 
ed to  matter  not  expressed  in  the  title.  See. 
also,  in  this  connection.  Mayor,  etc,  v. 
Hughes,  110  Ga.  795,  36  S.  E.  247,  and  cases 
cited;  Hart  v.  State,  113  Ga.  &10,  39  S.  E. 
321.  The  cases  above  cited  show  that  great 
latitude  has  been  left  to  ttie  general  assem- 
bly In  determining  what  is  germane  to  tbe 
general  purpose  Indicated  in  a  title  to  an 
act  More  than  one  of  tbe  cases  permitted 
this  latitude  to  such  an  extent  that  matters 
contained  In  the  act  which  are  related  only 
remotely  to  the  general  purpose  of  the  act  as 
indicated  in  the  title  are  held  to  be  germane 
to  that  purpose  to  such  an  extent  as  not  to 
make  the  provision  in  question  subject  to  the 
objection  that  it  was  so  variant  from  what  is 
expressed  In  tbe  title  that  the  general  as- 
sembly had  no  right  to  Include  the  same  in 
the  act  While  none  of  the  cases  deal  with 
the  exact  question  Involved  in  the  present 
case,  tbe  principle  at  the  foimdation  of  all 
the  rulings  seems  to  be  that  the  duty  de- 
volves upon  the  general  assembly  primarily 
to  determine  what  is  embraced  within  tbe 
scope  of  the  title  to  an  act  and  that  tbe 
courts  will  not  disturb  the  Judgment  of  the 
general  assembly  on  this  subject  tmless  it 
appears  beyond  all  reasonable  doubt  that  the 
matter  embraced  In  the  act  which  is  attack- 
ed as  being  Improperly  embodied  therein  la 
entirely  foreign  to  the  general  purpose  and 
scope  of  the  legislation  Indicated  by  tbe  lan- 
guage of  the  title.  In  other  words,  if,  after 
a  careful  investigation  of  the  subject  by  the 
courts,  the  Judicial  mind  is  left  in  a  state  of 
uncertainty  and  unrest  as  to  wtaetber  the 
matter  of  legislation  under  Investigation  is 
g^mane  to  the  general  scope  of  the  act  as 
Indicated  by  tbe  title,  this  condition  of  tbe 
Judicial  mind  Is  not  only  sufflcioit  to  author 
Ize^  but  to  Imperatively  demand,  that  tbe  act 
should  be  permitted  to  stand  as  enacted  by 
the  general  assembly.  Chief  Justice  Marshall 
said  that  before  an  act  of  the  lawmaking 
power  should  be  set  aside  as  unconstltational 
"tbe  opposition  between  the  law  and  tbe  con- 
stitution should  be  such  that  the  Judge  feels 
a  clear  and  strong  conviction  of  tbelr  Incwn- 
patlWllty  with  each  other."  Fletcher  v. 
Peck,  6  Crancta,  128,  8  L.  Bd.  162.  This  lan- 
guage was  quoted  approvingly  by  Jud^ 
Lumpkin  in  Carey  v.  Giles,  9  Ga.  25&  In 
Boston  V.  Cummins.  16  Ga.  105,  60  Am.  Dec. 
717,  Judge  Lumpkin  stys  that  the  authority 
of  the  courts  to  declare  an  act  of  tbe  general 
assembly  void  will  never  be  resorted  to  ex- 
cept in  a  case  "which  requires  no  nice  crit- 
ical acumen  to  decide  on  its  character,  but 
which  is  as  obvious  to  tbe  comprehension  of 
any  person,  as  an  axiomatic  truth,  as  that 
all  the  parts  are  equal  to  tbe  wh<de,  or  tbat 
two  and  two  make  four."  In  Tnrman  v. 
Cargill,  64  Ga.  064,  Judge  Jackson  said  tbat 
before  an  act  should  be  declared  onconstita- 
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the  contiict  "nmst  De  clear  ana  paipaoie.- 
And  the  same  justice  to  Howell  v.  State,  71 
Ga.  225,  51  Am.  Rep.  256,  says  that  the  un- 
constitutionality of  the  law  must  be  "plain 
and  obvious."  In  Hope  v.  Mayor,  etc.,  72  Ga. 
2'KJ,  Mr.  Justice  Blandford  says  that  the  con- 
flict between  the  law  and  the  constitution 
must  be  "plain  and  unmistakable."  In 
Heard  v.  State,  113  Ga.  447,  39  S.  B.  119.  Mr. 
Presiding  Justice  Lumpkin  says  "mere  doubt 
as  to  the  constitutionality  of  a  particular  en- 
actment settles  Its  validity."  The  foregoing 
are  only  a  few  of  the  many  ezpresslcns 
which  might  be  found  to  cases  dealing  with 
the  subject  of  what  Is  the  duty  of  a  court 
to  reference  to  allowing  acts  of  the  legisla- 
ture to  stand  when  there  Is  doubt  to  the  mind 
of  the  court  as  to  the  validity  of  the  legisla- 
tion. The  right  of  the  Judge  of  the  crlmtoal 
court  of  Atlanta  to  preside  to  the  city  court 
and  try  civil  cases  is  not  so  utterly  foreign 
to  the  general  purpose  indicated  by  the  title 
of  the  act  as  that  we  feel  Justified  In  declar- 
ing that  the  general  assembly  had  no  right 
to  embody  the  same  to  the  act  providing  for 
the  establishment  of  the  crlmtoal  court  At 
best  the  question  as  to  whether  the  legisla- 
tion on  this  subject  contained  to  the  act  Is 
germane  to  the  main  purpose  of  the  act  as 
Indicated  to  the  title  Is  not  free  from  doubt, 
and  this  doubt  Is  more  than  a  mere  doubt, — 
it  is  a  reasonable  doubt  This  being  true.  It 
becomes  our  duty  to  resolve  this  doubt  In  fa- 
vor of  the  validity  of  the  legislation.  What 
has  been  said  above  has  been  on  the  suppo- 
sition that  the  title  to  the  act  under  consider- 
ation was  simply  to  establish  the  criminal 
court  and  for  other  purposes.  The  title, 
however,  contains  more  than  this.  It  Is  an 
act  to  establish  the  criminal  court  of  Atlanta, 
"and  to  pursuance  thereof  to  amend  an  act 
establishing  city  court  of  Atlanta,  passed  De- 
cember 15,  1871,  and  acts  amendatory  there- 
of, and  for  other  purposes."  The  title,  as  a 
whole.  Indicates  a  purpose  not  only  to  create 
a  criminal  court  but  to  establish  a  criminal 
court  to  the  creation  of  which  the  acts  re- 
lating to  the  city  court  of  Atlanta  will  be  af- 
fected. This  title  certainly  gave  to  the  gen- 
eral assembly  the  authority  to  place  within 
the  act  anything  atTecting  the  act  creating 
the  city  court  and  the  various  acts  amenda- 
tory thereof  which  was  germane  to  the  es- 
tablishment of  the  criminal  court  So  that, 
whether  the  provisions  to  the  body  of  the 
act  withdrawing  crlmtoal  Jurisdiction  from 
the  city  court  and  allowing  the  Judge  of  the 
criminal  court  to  preside  in  the  city  court 
are  germane  to  the  main  purpose  expressed 
In  the  title,  which  was  to  establish  a  crim- 
inal court  or  germane  to  the  collateral  pur- 
pose, which  was  to  amend  the  act  creating 
the  city  court  and  acts  amendatory  thereof, 
the  provisions  in  question  are  not  so  subject 
to  the  objection  that  they  contain  matter 


o.  ic  18  saia  inai  me  act  oi  i8»i  estao- 
llshtog  the  criminal  court  of  Atlanta  Is  sub- 
ject to  the  objection  that  it  refers  to  more 
than  one  subject-matter;  that  is,  the  estab- 
lishment of  a  criminal  court  and  the  amend- 
ment of  the  acts  establishing  the  city  court 
the  latter  acts  being  amended  to  the  extent 
that  all  criminal  Jurisdiction  is  withdrawn 
from  the  city  court,  and  the  Judge  of  the 
criminal  court  la  allowed  to  preside  in  the 
city  court  The  title  to  the  act  todlcatlng 
that  the  general  purpose  of  the  act  was  to 
establish  a  criminal  court,  it  was  competent 
for  the  general  assembly  to  declare  what 
should  be  the  jurisdiction  of  that  court;  and 
if  it  was  necessary.  In  ordar  to  effectually 
accomplish  this  general  purpose,  It  was  ger- 
mane to  this  general  purpose  to  withdraw 
Jurisdiction  from  another  court  in  order  that 
the  same  might  be  vested  in  the  new  court 
created  by  the  act  It  was  not  only  ger- 
mane to  the  general  purpose  of  the  act  to 
declare  what  cases  should  be  wlthto  the  ju- 
risdiction of  the  court  established,  but  also 
to  make  the  court  accomplish  the  purpose 
for  which  It  was  Intended;  that  is,  a  court 
for  the  trial  of  criminal  cases  of  a  given 
character  and  wlthto  a  given  territory;  to 
provide  that  another  court,  which  was  also 
the  mere  creature  of  statute,  should  be  de- 
prived of  the  right  to  try  the  cases  which 
the  general  assembly  Intended  should  be  dis- 
posed of  by  the  new  court  If  it  was  ger- 
mane to  the  general  purpose  of  the  act  to 
take  away  criminal  Jurisdiction  from  the 
city  court,  and  was  also  germane  to  that  pur- 
pose, as  we  have  endeavored  to  show,  to 
provide  that  the  judge  of  the  criminal  court 
might  preside  In  the  city  court  then,  of 
course,  the  act  did  not  relate  to  two  subjects- 
matter,  there  being  only  one  general  subject- 
matter  In  the  act;  that  Is,  the  creation  of  a 
criminal  court,  the  fixing  of  Its  jurisdiction 
and  powers,  and  prescribing  the  authority  of 
Its  judge  as  a  Judicial  ofiicer  of  the  state. 
In  any  event.  It  can  be  said  that  the  ques- 
tion as  to  whether  the  act  refers  to  more 
than  one  subject-matter,  like  the  question 
as  to  whether  It  contains  matter  different 
from  what  is  expressed  In  the  title.  Is  not 
free  from  doubt;  and  for  the  reasons  stated 
above.  In  dealing  with  the  question  as  to 
whether  the  act  contains  matter  at  variance 
with  what  Is  expressed  to  the  title,  we  must 
resolve  this  doubt  In  favor  of  the  validity 
of  the  legislation  and  uphold  the  same.  See 
Allea  T.  TIson,  50  Ga.  374;  ChurchlU  v.  Walk- 
er, 68  Ga.  C81;  Payne  v.  Mahon,  44  N.  J. 
Law,  213;  Morrlss  v.  Insurance  Ca,  85  Va. 
688,  8  S.  B.  383. 

7.  The  next  question  to  be  considered  is 
whether  that  portion  of  the  act  establish- 
ing the  criminal  court  of  Atlanta  which 
withdraws  criminal  Jurisdiction  from  the 
city  court  is  subject  to  the  objectl<Mi  that  It 


or  to  the  number  of  the  section  of  the  Code^ 
but  the  amending  or  repealing  act  shall  dis- 
tinctly describe  the  law  to  be  amended  or 
repealed,  as  well  as  the  alteration  to  be 
made.  In  the  title  to  the  act  which  estab- 
lished the  criminal  court  of  Atlanta  the  act 
establishing  the  city  court  of  Atlanta  is  ex- 
pressly referred  to,  and  the  date  of  the  ap- 
proyal  of  the  act  is  giyen.  Section  15  of  the 
act  proTldes  "that  the  jurisdiction  given 
the  city  court  of  Atlanta  by  the  act  of  De- 
cember 15,  1871,  and  the  act  amendatory 
thereof,  to  try  all  offenses  less  than  felony, 
be,  and  the  same  is,  hereby  withdrawn,  and 
said  Jurisdiction  is  conferred  on  the  crim- 
inal court  of  Atlanta."  We  do  not  think 
this  section  is  subject  to  the  objection  that 
it  Is  either  an  amendment  or  repeal  of  any 
I«rt  of  the  act  creating  the  city  court  of 
Atlanta  by  a  mere  reference  to  Its  title. 
The  act  Is  referred  to,  not  by  Its  title,  but 
by  the  purpose  accomplished  by  the  passage 
of  the  act,  that  Is,  the  establishment  of  the 
city  court  of  Atlanta,  and  the  date  of  the 
apiJroTal  of  the  act  is  given,  not  only  in  the 
title  of  the  act  establishing  the  criminal 
court,  but  also  in  its  body.  What  the  act 
refers  to  and  the  date  of  Its  approval  are 
clearly  stated,  and  there  can  be  no  doubt 
as  to  what  act  Is  Intended  to  be  amended, 
unless  it  should  be  shown  that  there  were  ap- 
proved on  the  same  day  two  acts  providing 
for  the  establishment  of  the  city  court  of 
Atlanta.  All  that  the  constitution  requires 
is  that  the  act  amended  or  repealed  should 
be  identified  In  some  other  way  than  by  a 
mere  reference  to  Its  title;  and  we  think 
that  this  provision  of  the  c(MistItution  has 
been  substantially  complied  with  In  the  pres- 
ent case.  See  Gilbert  v.  Banking  Co.,  IM 
Ga.  415,  30  S.  E.  673.  and  cases  cited. 

8.  It  being  settled  that  there  is  nothing  In 
the  act  establishing  the  criminal  court  of 
Atlanta  which  makes  the  same,  or  any  part 
thereof,  invalid  as  being  In  opposition  to  the 
provisions  of  the  constitution  referred  to  in 
the  foregoing  discussion,  the  only  remaining 
question  to  be  determined  is  whether  the 
general  assembly  had  a  right  to  provide  that 
the  city  court  of  Atlanta  might  sit  in  two 
divisions  at  the  same  time  for  the  trial  and 
disposition  of  business  pending  in  that  court, 
one  division  being  presided  over  by  the  judge 
of  the  city  court  and  the  other  by  the  judge 
of  the  criminal  court  In  other  words,  can 
the  Judge  of  the  criminal  court  preside  In 
the  city  court  at  the  same  time  that  the 
judge  of  the  city  court  is  presiding  therein, 
each  division  trying  and  disposing  of  differ- 
«it  eaaes  before  different  juries?  There  can 
be  only  one  city  court  In  Atlanta.  There  Is 
nothing  In  the  constitution  prescribing  the 
qualifications  for  a  judge  of  the  city  court; 
nor  Is  there  anything  in  the  constitution  pro- 


therein  when  the  Judge  of  the  cil7  court  is 
disqualified,  is  absent,  or  for  any  other  rea- 
son is  unable  to  dispose  of  the  business  pend- 
ing In  that  court.  The  city  court  of  Atlanta 
Is  a  creature  of  statute,  and  the  disposition 
of  cases  pending  therein  Is  left  by  the  con- 
stitution exclusively  within  the  control  of  the 
general  assembly,  and  who  shall  preside 
therein  as  judge  under  any  contingency  tfaat 
may  arise  which  would  prevent  the  Judge  of 
the  dty  court  from  disposing  of  the  business 
pending  in  that  court  is  a  matter  witli  which 
the  general  assembly  Is  at  perfect  liberty  to 
deaL  The  general  assembly  can  provide  that 
the  city  court  may  be  held  by  a  po^on  other 
than  the  Judge  of  that  court  undo:  given 
circumstances;  and,  whenever  this  contin- 
gency arises,  the  person  so  designated  by 
law  as  the  presidii^  Judge  of  the  dty  court 
of  Atlanta  is,  for  the  time  being,  the  Judge 
of  that  court,  with  all  the  powers  of  the  reg- 
ular judge,  and  the  court  presided  over  by 
him  is.  to  all  intents  and  purposes,  so  far  as 
the  cases  disposed  of  by  him  are  concerned, 
the  city  court  of  Atlanta.  This  is  undoubt- 
edly true  in  reference  to  cases  disposed  of 
by  such  other  Judge  when  the  judge  of  the 
city  court  of  Atlanta  is  not  presiding.  Docs 
It  make  any  material  difference  in  regard  to 
the  powers  of  the  other  judge  that  lioth  are 
presiding  at  the  same  time  in  different 
rooms,  dealing  with  separate  and  distinct 
cases?  If  the  general  assembly  has  the  pwK- 
er,  as  we  think  It  has,  to  provide  that  the 
city  court  of  Atlanta  may  be  held  by  an- 
other judicial  ofiBcw  of  this  state  than  the 
rcgrular  judge,  there  Is  nothing  in  the  con- 
stitution which  exi»e88ly  or  by  necessary 
implication  takes  away  from  the  general 
assembly  authority  to  provide  that  the  busi- 
ness of  a  city  court  may  be  so  arranged  tbat 
two  Judges  may  preside  therein  at  the  same 
time  in  different  cases,  each  having  complete 
authority  and  control  over  the  cases  pending 
before  htm,  and  each  being,  so  far  as  such 
cases  are  concerned,  the  Judge  of  the  city 
court  The  city  court  is  in  session  at  all 
times  when  either  or  both  of  such  Judges  are 
trying  cases,  and  for  all  purposes  such  tribu- 
nal must  be  treated  as  to  both  of  Its  branch- 
es as  the  city  court  of  Atlanta  referred  to 
In  the  constitution  of  the  state.  Under  this 
view  of  the  matter,  a  case  tried  before  the 
judge  of  the  criminal  court  of  Atlanta  while 
presiding  In  the  city  court  of  Atlanta  Is  tried 
In  the  dty  court  of  Atlanta,  and  such  jud{:e 
has  a  right  to  correct  any  errors  that  he  may 
make  in  the  trial  of  the  same  on  motion  for 
new  trial,  and  rulings  made  by  him  are  sul>- 
Ject  to  review  by  this  court  on  writ  of  er- 
ror, just  as  if  the  case  had  been  tried  be- 
fore the  regular  Judge  of  the  dty  court  We 
think  the  conclusion  above  stated  is  not  only 
authorlzed,  but  required,  by  the  decision  in 


Judges  of  the  superior  court  might  preside 
in  banc,  or  that  such  courts  might  be  held 
in  two  or  more  sections  at  the  same  time  by 
different  Judges,  in  separate  rooms  In  the 
court  house,  or  at  the  county  site,  as  may 
be  conTenlent,  wag  held  to  be  a  valid  and 
constitutional  law,  and  that  the  trial  under 
tlila  law  of  a  person  charged  with  murder 
In  a  division  of  the  superior  court  of  Ful- 
ton county  presided  over  by  the  judge  of 
another  circuit  was  legal  and  valid,  notwith- 
standing the  fact  that  at  the  time  of  such 
trial  the  Judge  of  the  Atlanta  circuit  was 
presiding  over  the  superior  court  of  Fulton 
county  and  engaged  In  the  trial  of  civU  busi- 
ness. While  under  the  constitution  there 
could  be  only  one  Judge  of  the  Atlanta  cir- 
cuit, any  Judge  of  the  superior  court  In 
Georgia  Is  authorized  to  preside  In  and  hold 
the  superior  court  of  EUton  county,  and  It 
was  competent  for  the  general  assembly  to 
provide  that  If  the  business  of  the  superior 
courts  of  counties  of  the  class  to  which  Ful- 
ton county  belonged  was  such  that  the  Judge 
of  the  circuit  could  not  properly  dispose  of 
the  same,  the  court  could  be  separated  into 
divisions  for  the  disposition  of  this  business, 
the  divisions  to  be  presided  over  by  Judges 
of  the  superior  courts  of  this  state  who  were 
competent  to  preside  in  any  superior  court 
of  the  state.  This  seems  to  be  the  reason- 
ing upon  which  the  decision  is  founded,  and 
this  reasoning  supports  the  conclusion  which 
we  have  reached  in  regard  to  the  city  court. 
The  miperlor  court  of  course  cannot  be  held, 
except  In  cases  where  the  Judge  Is  disquali- 
fied, by  any  other  person  than  a  Judge  of  the 
sup«lor  court  The  city  court  of  Atlanta 
may  be  held  by  any  Judge  designated  for 
that  purpose  by  the  general  ajssembly.  In 
the  case  of  the  superior  court  the  Judge  who 
can  hold  the  court  is  designated  by  the  con- 
stitution. In  the  case  of  the  city  court  who 
may  hold  that  court  and  preside  aa  Judge 
therein  Is  left  to  the  determination  of  the 
general  assembly.  In  either  case.  If  the  busi- 
ness of  the  court  Is  of  such  a  diaracter  as 
in  the  Judgment  of  the  general  assembly  the 
.court  should  be  permitted  to  sit  lA  two  or 
more  divisions,  there  seems  to  be  no  good 
reason  why  the  general  assembly  should  not 
provide  for  as  many  divisions  as  the  business 
of  the  court  demands,  and  in  the  case  of  the 
superior  court  for  as  many  divisions  as 
judges  of  the  superior  court  can  be  obtained 
to  hold,  and  In  the  case  of  the  city  court  In 
as  many  divisions  as  the  general  assembly 
shall  see  ptoper  to  designate  persons  to  act 
fls  Judge  of  the  city  court.  The  principle 
of  the  Bone  Case  Is  directly  controlling  on 
the  matter  now  under  consideration.  That 
ease  was  concurred  in  by  a  full  bench  of 
three  Justices.  It  has  been  recognized  as 
taw  of  this  state  for  more  than  11  years. 


have  vested  under  Judgments  rendered  In 
courts  held  under  authority  of  the  same,  and 
at  this  time  we  have  no  disposition  either  to 
attack  or  to  criticise  the  soundness  of  the 
ruling.  The  general  assembly,  in  lurovlding 
for  two  divisions  of  the  dty  court  of  At- 
lanta, undoubtedly  had  in  mind  the  ruling  in 
the  Bone  Case,  and  the  Second  division  of 
the  dty  court  of  Atlanta,  organized  under 
the  act  of  1891,  has  been  recognized  as  a 
court  for  more  than  10  years,  and  property 
rights  have  vested  under  Judgments  ren- 
dered in  the  Second  division  of  that  court 
In  view  of  this  fact  in  connection  with  the 
fact  that  the  general  assembly  was,  as  said 
above,  evidently  controlled  In  establishing 
this  court  by  the  ruling  made  In  the  Bone 
Case,  we  do  not  feel  at  liberty  at  this  time 
to  hold  that  the  general  assembly  had  no 
authority  to  provide  for  a  second  division  of 
the  city  court  of  Atlanta. 

9.  It  follows  from  what  has  been  said 
above  that  the  writ  of  error  from  the  crim- 
inal court  of  Atlanta  must  be  dismissed; 
that  this  court  has  Jurisdiction  to  review  the 
judgments  rendered  by  the  dty  court  of  Sa- 
vannah and  the  city  court  of  Atlanta,  wheth- 
er the  latter  court  is  presided  over  by  the 
judge  of  the  criminal  court  of  Atlanta  or 
by  the  judge  of  the  city  court  and  therefore 
jurisdiction  Is  taken  in  all  cases  from  that 
court  without  reference  to  whether  they 
were  tried  in  the  city  court  of  Atlanta  or  In 
the  Second  division  of  the  dty  court  of  At- 
lanta; and  that  this  court  haa  JurisdictlMi 
to  review  the  decisions  of  those  city  courts 
in  the  state  which  have  been  established  at 
county  sites  which  were  cities  when  the  act 
under  which  the  city  courts  were  established 
were  enacted,  provided  the  act  prescribes 
a  Jury  of  12  upon  demand  of  either  party, 
and  provided  such  court  has  both  dvll  and 
criminal  Jurisdiction,  either  over  the  limits 
of  the  dty  in  which  the  court  is  located,  or 
over  the  entire  county,  or  criminal  Jurisdic- 
tion over  the  city  and  cItU  jurisdiction  over 
the  county,  or  dvll  Jurisdiction  over  the  dty 
and  criminal  Jurisdiction  over  the  entire 
county.  In  cases  pending  In  this  court  from 
all  of  such  dty  courts  Jurisdiction  will  be 
taken  to  determine  the  questions  raised  on 
writs  of  error  therefrom. 

Writ  of  error  dismissed.  All  the  Justices 
concurring,  except  LITTLE,  J.,  absent  on  ac- 
count of  sickness. 


CITY  OF  FLORBNCBJ  ▼.  BERRY. 

(Supreme  Court  of  South  OaroUna.    Feb.  21, 

1902.) 

APPBAL-OPINION  BT  DTVIDBD  COURT— CON- 
CLUSIVBNBSS. 
Where  a  Judgment  of  the  circnit  court  is 
affirmed  bf  th«  supreme  court  under  Conat 
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all  sabseqaent  similar  cases  ontil  It 
ruled  by  competent  antliorlty. 

Tbe  judgment  of  this  court  Is        i 
jadgment  of  the  clrcnlt  court  be  affl      i 


BABNWBIiL  et  al.  t.  MARK 

(Supreme  Court  of  South  Oarollna. 
1902.) 

FORECLOSURE    9AIiB— SATISFTINO   SV 
— RESALS. 

1.  Where   the   master   in    f oreclosni 
rected  to  sell  so  much  of  the  mortga{ 
erty  in  lots  as  will  extinguish   the  i  i 
debt,  and  a  number  of  lots  are  bid  ol  t 
fendaut,  she  cannot  require  the  maste 
isfy  the  mortgage  and  foreclosure  juds  ! 
lots  not  sold,   before  compliance  by  1  ' 
the  terms  of  the  sale. 

2.  Where  on  foreclosure  the  bidder  •  i 
comply  with  the  terms  of  the  sale,  bj  < 
ing  cash  and  bond  and  mortgage,  a  r  < 
the  proceedings  by  the  master  to  tbe  ji  i 
thonzes  an  order  of  resale  of  the  i  ■ 
and  the  court  may  require  payment  of  i 
part  of  the  bid  biefore  the  bidding  on 

18  closed,  though  the  former  order  did  i 
quire  immediate  compliance  with  b  , 
made  a  resale  the  penalty  of  noncompl    i 

Appeal  from  common  pleas  clrcoll  i 
Charleston  county;  Benet,  Judge. 

Action  by  Joseph  W.  Barnwell  and  : 

against  Sophia  F.  S.  Marlon.  Judgm  : 
plalntlflTs.     From   an   order   of   the 

court  ordering  resale  on  foreclosure,  t  i 

accepting  proffered  compliance  of  del  : 
Tvltb  her  bid,  she  appeals.    Affirmed. 

For  former  opinions,  see  32  S.  B.  I 

8.  E.  719,  36  S.  K  818.  and  38  S.  E.  59  . 

Bryan  &  Bryan,  for  appellant  Li  i 
Oheves  and  Joseph  W.  Barnwell,  for  i 
lees. 

PPPE.  J.    This  is  tb«  nftb  time  tbU 
lias  been  on  appeal  to  this  court,  and  i 
-well  hoped  that  our  last  decision,  aS  i 
tbe  decision  of  tbe  circuit  court,  when  I 
crees  were  pronounced  in  favor  of  1 1 
persons  whose  rights  were  protected  1 
mortgage   of   lands   against  tbe  defe: 
Mrs.   Marion,   and  also  wherein   the 
mortgaged  by  Mrs.  Marlon  to  secun 
debts  should  be  sold  by  the  master.  II 
H.  Sass,  for  the  purpose  of  paying  such  ( 
would  foreTer  end  the  contention  of  tbi 
ties  to  this  action.    But  now,  so  it  is, 
is  another  appeal  from  an  Mder  made  1: 
lionor  Judge  Benet    We  wlU  endear 
patiently  examine  this  new  a]H>eal.    1 
derstand  it  a  brief  summary  of  tbe  oi 
stances  out  of  whidb  It  arose  will  be  j 
sary. 

Judge  Gage,  in  his  decree,  which  wt 
firmed  In  60  S.  O.  314,  38  S.  E.  583,  pro' 
amongst  other  things,  as  follows: 
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by  the  testimony  was  paid  by  said  trustee 
for  taxee  for  the  year  1898  under  the  terms 
of  said  mortgage,  and  the  master  is  directed 
to  hold  the  same  subject  to  the  further  order 
of  this  court  And  it  is  further  (Vdered,  ad- 
judged, and  decreed  that  the  said  master 
likewise  reserve  the  sum  of  $27.01,  trustee's 
commissions  upon  said  payment  of  taxes, 
subject  to  the  further  order  of  this  court 
And  it  Is  further  ordered,  adjudged,  and  de- 
creed that  In  case  there  sball  be  a  surplus, 
after  malting  the  payments  herein  ordered, 
then  the  master  do  hold  the  same  subject  to 
the  further  order  of  this  court;  that  the 
master  do  make  title  deed  or  title  deeds  to 
the  purchasers  at  such  sales,  upon  their  com- 
plying with  the  terms  of  sale,  and  that  upon 
the  production  of  such  deed  or  deeds,  he  or 
they  be  let  Into  possession  of  the  premises; 
that  at  such  sales  any  party  to  the  cause  be 
allowed  to  bid;  that  the  defendant,  and  aJl 
persons  claiming  under  her  i^nce  the  com- 
mencement of  this  action,  be  barred  and  for- 
ev«  foreclosed  of  all  equity  of  redemption 
or  other  Interest  in  the  mortgaged  premises." 

The  master,  George  H.  Sass,  Esq.,  in  obe- 
dience to  the  foregoing,  offered  the  lands  for 
sale  on  the  23d  day  of  Hay,  1901,  and  certain 
lots,  at  the  price  of  $66,000,  were  knocked 
down  to  Mrs.  Sophia  F.  S.  Marlon,  the  de- 
fendant The  sale  was  not  complied  with. 
The  facts  and  circumstances  attending  said 
attempted  sale,  and  following  thereafter,  are 
embodied  In  the  report  of  said  master,  G.  H. 
Sass,  Esq.: 

"To  the  Honorable  the  Presiding  Judge:  I 
respectfully  report  that  in  accordance  with 
the  Judgment  and  decree  In  the  above  cause, 
filed  February  7,  1900,  and  affirmed  on  ap- 
I)eal  by  the  supreme  court,  I  offered  for  sale 
by  public  auction,  after  due  advertisement, 
on  Thursday,  the  23d  day  of  May,  1901,  at  11 
o'clock  a.  m.,  at  the  old  poet  office.  In  the 
dty  of  Charleston,  the  mortgaged  premises 
described  in  said  decree,  in  separate  lots, 
according  to  the  plat  of  the  same  made  by 
Slmon.s  &  Holmes,  surveyors,  on  the  17th  day 
of  August,  1892,  and  recorded  In  R.  M.  O., 
Charleston  county,  in  Plat  Book  B,  page 
.  Before  the  sale  was  begun,  Mr.  Ju- 
lian Fishbume  appeared  at  the  place  of  anc- 
tlon,  and  read  the  following  notice:  'Mrs.  So- 
phia H.  M.  Fishbume  gives  notice  that  she 
claims  that,  under  the  will  of  her  grand- 
mother Mrs.  Sophia  F.  S.  Wilson,  she  is  en- 
titled to  a  right  In  remainder  to  oue-half  un- 
divided Interest  in  the  whaie  property  ^- 
poeed  for  sale  this  day  by  Master  O.  H. 
SasB  in  the  case  of  Joseph  W.  Barnwell, 
Trustee,  et  al.,  agalnet  Sophia  F.  S.  Marion, 
and  upon  the  death  of  her  said  mother,  Mrs. 
Sophia  F.  S.  Marion,  she  will  claim  posses- 
sion of  it  She  will  recognize  only  that  the 
life  interest  of  her  mother,  Mrs.  Sophia  F. 


opinion,  undo-  ordfnary  circumetances  there 
would  have  been  much  competition  among 
bidders,  and  fair  prices  would  have  been  ob- 
tained for  the  lots.  But  as  soon  as  the  first 
lot  was  put  up,  Mr.  Julian  Fishbume,  the 
same  person  who  had  given  the  aforesaid  uo- 
tlce,  bid  for  it  the  sum  of  $1,000.  There  was 
no  other  bid,  and  the  lot  was  knocked  down; 
he  giving  as  the  purchaser  Mrs.  S.  F.  S. 
Marion,  the  defaulting  mortgagor.  The  same 
course  was  pursued  by  him  as  to  the  rest  of 
the  lots  offered,  no  other  bids  being  made. 
The  said  lots  were  therefore  knocked  down 
as  ffdlows:  [Then  follows,  by  items,  a  mem- 
oranda of  the  lots  knocked  down,  in  sub- 
stance as  follows:  Block  A,  nine  lots  at 
$1,000  each;  nine  lots  in  block  B,  at  $1,- 
000  each;  In  block  O,  four  lots,  at  $1,000 
each,  and  four  at  $3,000  each;  in  block  D, 
six  lots  at  $2,000  each,  and  six  lots  at  $1,000 
each;  In  block  E,  eighteen  lots  at  $1,000 
each.]  At  this  point  the  total  of  said  bids 
aggregating  the  sum  of  $06,000,  and  the  es- 
timated debt  and  costs  being  about  $64,000, 
the  said  sale  was  stopped  by  the  master,  at 
the  instance  of  Mr.  FIshburne,  the  agent  of 
Mrs.  Marlon,  and  the  balance  of  the  213 
lots  were  not  offered  for  sale.  On  the  11th 
day  of  Jnne,  1901,  no  settlement  having  been 
made  by  the  purchaser,  the  following  letter 
was  written  by  the  master  to  Mrs.  Marion, 
and  mailed  to  her  (m  the  same  day:  'Mis. 
Sophia  F.  S.  Marlon,  SummerrlUe,  S.  C— 
Dear  Madam:  At  the  master's  sale  In  this 
case,  made  on  tlie  28d  day  of  May,  1901,  the 
lots  contained  in  blocks  A,  B,  C,  D,  and  E, 
under  the  decree  In  this  cause,  were  knocked 
down  to  you;  the  purchase  money  of  said 
lots  aggregating  the  sum  of  $66,000.  Please 
inform  me  when  you  wlU  be  ready  to  com- 
ply with  the  said  bids.  I  have  heard  noth- 
ing from  you  since  the  said  sale  was  made. 
Yours  respectfully,  G.  H.  Sass,  Master.'  On 
June  20th  the  following  letter  Was  received 
from  Messrs.  Bryan  &  Bryan:  'Mr.  G.  H. 
Sass,  Master,  Charleston,  S.  C— Dear  Sir: 
Mrs.  Sophia  F.  S.  Marlon  has  referred  to  us 
your  letter  of  the  11th  Inst,  in  which  you 
say,  "Please  Inform  me  when  you  will  lt>e 
ready  to  comply  with  the  said  bid."  Mrs. 
Marion  states  that  she  is  ready  to  comply 
as  soon  as  the  mortgage  and  Judgment  cov- 
ering the  unsold  portion  of  the  lots  are  releas- 
ed and  satisfied.  And  at  her  request  we  ask 
that  you  name  a  day  and  hour  when,  contem- 
poraneously with  the  compliance  by  her  with 
her  bid,  yon  will  satisfy  the  Judgment  and 
mortgage  now  of  record.  It  Is  necessary  to 
utilize  the  unsold  portion  of  her  property  to 
enable  her  to  comply.  Tonr  immediate  at- 
tention will  oblige,  yours  vary  truly,  [signed] 
Bryan  &  Bryan.'  To  which  the  following  re- 
ply was  sent:  'Dear  Sirs:  In  reply  to  your 
letter  of  the  19th  Inst,  received  yesterday. 


purcbsser  with  her  bid,  and  thereupon  to  de- 
liver to  her  conveyances  of  the  premises  sold. 
As  8:.on  as  this  Is  done,  I  will  at  once  take  up 
with  jon  any  other  matters  pertaining  to  the 
case.  Allow  me  to  call  your  attention  to  the 
fact  that  the  thirty  days  limited  by  the  de- 
cree for  the  compliance  of  the  purchaser  with 
the  tei-ms  of  sale  will  expire  on  July  24th, 
1901.  Tours  respectfully,  [signed]  G.  H.  Sass, 
Master.'  To  this  letter  Messrs.  Bryan  & 
Bryan  replied  as  follows:  'Mr.  G.  H.  Sass, 
Master,  Charleston,  S.  C— Dear  Sir:  In  re- 
I^y  to  your  letter  ot  the  21st  Inst,  received 
this  day,  Itiasmuch  as  you  take  the  position 
that  you  have  no  power  to  act  in  the  premis- 
es, we  request,  on  behalf  of  Mrs.  Sophia  F. 
S.  Marlon,  purchaser,  that  you  forthwith 
make  a  report  of  the  sale,  and  the  offer  of 
compliance  as  made  by  Mrs.  Sophia  F.  S. 
Marion,  purchaser,  to  the  court,  for  the  ac- 
tion of  the  court  Tours  very  truly,  [signed] 
Bryan  &  Bryan.'  It  appearing,  therefore, 
that  the  purchaser  is  not  prepared  to  com- 
ply, without  requiring  action  on  the  part  of 
the  master  which  he  has  no  power  to  take 
under  the  decree,  I  tiow  report  the  matter 
to  the  court  for  its  further  instructions.  It  is 
proper  that  I  should  say  here  that  the  thirty 
days  limited  by  the  decree  for  the  compliance 
by  the  purchaser  with  the  terms  of  sale 
having  now  expired,  I  might  under  the  au- 
thority given  me  in  said  decree,  have  proceed- 
ed to  resell  the  pre^erty.  In  my  Judgment 
a  sale  at  this  period  would  not  be  disadvan- 
tageous, as  the  establishment  of  the  naval 
station  in  Charleston,  and  the  near  approach 
of  the  BxpoBiti(»i,  wUl  doubtless  have  an 
effect  In  advancing  the  value  of  real  estate 
in  the  upper  portion  of  the  city.  But  Inas- 
much as  there  is  no  provision  in  the  present 
decree  for  securing  any  bids.  It  would  not  be 
advisable.  In  my  Judgment,  to  proeee<1  to  re- 
sell thereunder  without  some  modification  of 
the  terms,  as  It  might  result  in  the  same  com- 
plication which  now  exists.  I  would  there- 
fore recommend,  in  case  the  court  should  or- 
der a  resale,  that  provision  b«  made  in  the 
decree  authorizing  the  master  to  require  the 
deposit  with  him  of  the  cash  part  of  the 
purchase  money,  or  a  cerOfled  check  therefor, 
before  closing  the  bidding  on  each 'piece.  I 
would  also  call  the  attention  of  the  court  to 
the  fact  that  the  city  sheriff  and  the  county 
sheriff  are  pressing  for  payment  of  overdue 
taxes  upon  the  mortgaged  property,  and  have 
been  Induced  to  stay  their  hands  upon  the 
promise  of  an  early  sale  under  the  order  of 
the  court  All  of  which  Is  respectfully  sub- 
mitted." 

On  June  29,  1901,  the  plaintiff  served  up- 
on the  defendant  the  following  notice  (case 
statedh  "To  Messrs.  Bryan  &  Bryan,  De- 
fendant's Attorneys:  Please  take  notice  that, 
on    the   opening   of   the   court   of   common 


1001,  and,  further,  upon  the  whole  record  in 
the  case,  for  an  order  of  resale,  owing  to  the 
failure  of  the  defendant  Mrs.  Marion,  to 
comply  with  the  terms  of  sale,  and  that  in 
such  order  of  resale  we  shall  ask  that  the 
court  provide  that  the  master  be  authorized 
to  require  the  deposit  with  him  of  the  cash 
part  of  the  purchase  money,  or  a  certified 
check  therefor,  before  closing  the  bidding  on 
each  piece.  Respectfully,  [signed]  Lang- 
don  Cheves,  Joseph  W.  Bamwdl,  Plaintiffs' 
AttM^eys."  On  June  28th.  defendant  served 
following  notice  (case  stated):  "To  Messrs. 
Langdon  Cheves  and  Joseph  W.  Barnwell, 
Plaintiffs'  Attorneys:  Please  take  notice  that 
on  the  record  and  the  master's  report  filed 
herein  on  June  24th,  1001,  we  shall,  on  the 
opening  of  the  court  of  common  pleas,  next 
ensuing,  move  the  court  of  common  pleas 
for  an  order  confirming  the  sale  as  reported 
by  the  master,  and  directing  the  master  to 
■accept  the  offer  of  compliance  made  by 
Sophia  F.  S.  Marlon,  purchaser,  and  direct- 
ing the  proper  officers  of  the  court  contem- 
poraneously with  such  compliance  by  the 
purchaser,  to  satisfy  the  recorded  mortgage 
and  Judgment  as  required  by  law.  Bryan 
&  Bryan,  Attorneys  for  Sophia  F.  S.  Marion. 
Defendant  Purchaser."  On  the  2d  day  of 
July,  the  plaintiffs  served  upon  the  defend- 
ant the  following  additional  notice  (case 
stated):  "Messrs.  Bryan  &  Bryan,  Defend- 
ant's Attorneys:  Please  take  notice  that  up- 
on the  hearing  of  the  motion  for  resale  of 
the  mortgaged  premises,  lately  offered  for 
sale  by  the  master  in  the  above  case,  the 
plaintiffs  will,  in  addition  to  the  recrd  In 
the  cause,  make  use  of  the  following:  Cl) 
Affidavit  of  Joseph  W.  Barnwell,  hereto  an- 
nexed; (2)  certificate  of  clerk  of  court  of 
common  pleas  of  Charleston  county  as  to 
Judgments  against  defendant  unsatisfied,  and 
records  of  the  cases  in  which  said  Judg- 
ments were  recovered.  Respectfully  [sign- 
ed] Joseph  W.  Barnwell,  Langdon  Cheves, 
Plaintiffs'  Attorneys." 

The  affidavit  and  certificate  are  as  fol- 
lows; 

"Personally  appeared  before  me,  Joseph 
W.  Barnwell,  who,  being  duly  sworn,  says: 
That  he  Is  one  of  the  plaintiffs  in  the  case 
of  Barnwell,  Trustee,  et  al.,  v.  Marlon,  men- 
tioned In  the  foregoing  notice,  and  also  of 
counsel  In  the  said  cause.  That  upon  the 
filing  by  the  supreme  court  of  the  decision 
In  the  fourth  appeal  In  the  said  case,  affirm- 
ing the  decree  of  sale,  the  attorneys  for 
plaintiffs  in  the  said  cause,  addressed  and 
served  upon  Messrs.  Bryan  &  Bryan,  defend- 
ant's attorneys  In  said  cause,  the  letter  of 
which  the  following  Is  a  copy:  'April  25th, 
1901 .  Messrs.  Bryan  &  Bryan,  Broad  street. 
<3ity— Dear  Sirs:  As  the  supreme  court  has 
affirmed  the  circuit  decree  In  the  case  of 


upon  a  day  of  sale  of  the  mortgaged  prop- 
erty covered  by  the  decree.  We  hare  every 
reason  to  believe  that  the  property  can  best 
be  sold  before  the  expiration  of  the  month 
of  May,  and  therefore  respectfally  ask  that 
you  notify  us  at  once  whether  you  are  pre- 
pared to  agree  upon  a  day  of  sale.  Under 
our  construction  of  the  decree,  no  such 
agreement  Is  necessary  between  us  before 
the  master  can  exercise  his  right  to  deter- 
mine the  day  of  sale;  but.  In  pursuance  of 
the  course  which  we  have  endeavored  to  fol- 
low from  the  beginning,  we  think  it  prop«- 
to  approach  you  with  a  view  to  coming  to  an 
agreement  if  possible.  Yours  truly,  [signed] 
Langdon  Cheves,  Joseph  W.  Barnwell.  P.  B. 
Both  state  and  city  taxes  for  the  last  fiscal 
year,  and  the  first  installment  of  the  city 
taxes  for  the  present  year,  are  now  due  and 
unpaid,  as  we  presume  you  know.'  That,  in 
reply  to  the  above  letter,  defendant's  attor- 
neys wrote  to  the  deponent  and  his  associate 
the  letter  of  which  the  following  is  a  copy 
(case  stated):  'April  2Gth,  1001.  Messrs. 
Langdon  Cheves  and  Joseph  W.  Barnwell, 
Charleston.  S.  C— Dear  Sirs:  We  beg  to  ac- 
knowledge receipt  of  your  letter  of  the  25th 
Inst.,  In  the  matter  of  Barnwell  v.  Marion, 
which  we  have  referred  to  our  client  for  in- 
structions. Yours  very  truly,  [signed]  Bry- 
an &  Bryan.'  That  no  further  answer  hav- 
ing been  received  from  defendant's  attor- 
neys, and  the  master  having  decided  to  offer 
the  property  for  sale  on  the  23d  of  May,  1901, 
the  defendant's  attorneys  served  upon  plain- 
tiffs' attorneys  notice  of  appeal  from  the  de- 
cision of  the  master  to  the  court  of  common 
pleas,  of  record  In  the  cause.  That,  with  a 
view  to  obtaining  the  best  price  for  the 
property  possible,  deponent  wrote  to  defend- 
ant's attorneys  the  letter  of  which  the  fol- 
lowing is  a  copy:  'May  14th,  1901.  Messrs. 
Bryan  &  Bryan,  Broad  Street,  City— Dear 
Sirs:  The  master  having  decided  upon  the 
proper  day  for  the  sale  of  the  property  in 
tlie  above  case,  it  seems  to  me  that  it  is  the 
policy  of  all  parties  concerned  to  endeavor 
to  make  the  property  bring  as  much  as  pos- 
sible. Mr.  Redding,  the  auctioneer,  thinks 
that  there  should  b^  some  local  mention  of 
the  sale;  and  I  am  informed  by  others  that 
it  is  likely  that  there  will  be  more  active 
competition,  provided  that  it  is  known  that 
all  parties  are  interested  In  having  the  prop- 
erty bring  as  much  as  possible,  and  that 
every  one  is  acquiescing  in  the  sale.  I  write 
to  say  that  I  will  be  pleased  to  co-operate 
with  your  client  or  yourselves  In  any  way 
that  will  secure  the  highest  possible  prices 
for  the  property  at  the  coming  sale.  Ac- 
cording to  my  information  and  experience, 
the  month  of  May  Is  a  good  time  for  the  sale 
of  real  estate,  and  the  belief  that  the  naval 
station  and  the  Exposition  will  carry  up  the 
price  of  real  estate  makes  the  present  month 


put  in,  and  possibly  copies  of  the  plat  dis- 
tributed, but  hesitate  to  go  to  the  expense 
of  doing  this  without  your  concurrence,  or 
that  of  your  client  An  early  reply  will 
oblige  yours  truly,  [signed]  Joseph  W. 
Barnwell.'  That  to  this  letter  defendant's 
attorneys  made  the  following  reply:  'May 
15th,  1901.  Joseph  W.  Barnwell,  Esq., 
Charleston,  8.  O.— Dear  Sir:  We  beg  to  ac- 
knowledge receipt  of  your  letter  of  the  14th 
Inst,  in  the  matter  of  Barnwell  v.  Marlon, 
sale  by  master  23d  May,  which  we  have  re- 
ferred to  our  client  We  beg  In  this  connec- 
tion to  recall  that  our  client  has  already  in- 
structed us  to  object  to  and  appeal  from  the 
decision  of  the  master  for  the  sale  of  the 
premises  at  this  time,  which  she  considers 
disastrous  to  h&e  interests.  Very  respect- 
fully, [signed]  Bryan  &  Bryan.'  That  no 
further  answer  was  received  by  deponent 
from  defendant's  attorneys  or  from  defend- 
ant. That  deponent  with  a  view  to  carry- 
ing out  his  desire  expressed  In  the  above 
letters,  caused  a  number  of  copies  of  the 
plat  referred  to  In  the  mortgage  to  be  made 
at  his  own  expense,  and  caused  local  notices 
to  be  Inserted  in  both  of  the  newspapers  of 
the  city  of  Charleston.  That  the  expenses 
of  advertising  the  iMroperty  amount  to  nearly 
1100.  That  had  the  property  been  sold  on 
the  23d  of  May,  the  purchaser,  under  the 
terms  of  sale,  would  have  been  required  to 
pay  all  the  taxes  due  thereafter,  amounting 
to  at  least  $700  for  the  current  year  alone. 
That  the  city  taxes  for  the  year  1900,  now 
in  the  hands  of  the  city  sheriff,  amount  to 
$1,208.21,  and  the  state  taxes,  now  in  the 
hands  of  the  sheriff  of  Charleston  county, 
for  the  same  year,  amount  to  $419.69.  That 
the  state  and  city  taxes  for  the  year  1S09. 
paid  by  this  deponent,  and  not  Included  In 
the  chrcuit  decree,  amount  to  the  sum  of  $1,- 
380.76,  without  including  the  interest  there- 
on. That  deponent  computes  the  amount 
due  under  the  Judgments  and  decree  In 
above  case  up  to  May  23,  1901,  the  day  of 
sale,  to  be  $63,903.01,  Including  Interest 
costs,  counsel  fees,  commissions,  expenses  of 
sale,  and  taxes.    Joseph  W.  Barnwell. 

"Sworn  to  before  me  this  2d  day  of  July, 
A.  D.  1901.  [L.  S.]  N.  B.  Barnwell,  Notary 
Public  S.  C. 

"Certificate  of  Judgments  v.  Sophia  F.  S. 
Marlon:  Sophia  F.  S.  Marion  ads.  Jos.  W. 
Barnwell,  etc.  Judgment  No.  21,326,  for 
$4,871.79,  February  8, 1900.  Langdon  Cheves, 
attorney.  Same  ads.  Same.  Judgment  No. 
21,327,  for  $8,346.12,  February  8,  1900. 
Langdon  Cheves,  attorney.  Same  ads.  Sam<'. 
Judgment  No.  21,328  for  $12,584.40,  Febru- 
ary 8,  1900.  Langdon  Cheves,  attorney. 
Same  ads.  Same.  Judgment  No.  21,329,  for 
$20,721.84,  February  8,  1900.  Langdon 
Cheves,  attorney.  Same  ads.  Smythe,  Lee  & 
Frost    Judgment  No.  21,350.  tot  $2,803.69. 


cember  31,  1900.  Bryan  &  Bryan,  attorneys. 
Same  ads.  Smythe,  Lee  &  Frost  et  al.  (In 
favor  of  Bryan  &  Bryan).  Judgment  No. 
21,454,  for  $4S7.33,  AprU  30,  1001.  Bryan  &. 
Bryan.  Same  ads.  Smythe,  Lee  &  Frost  et 
al.  (tn  favor  of  Smythe,  Lee  &  Frost).  Judg- 
ment No.  21,461,  for  $775.34,  May  4,  1901. 
Mitchell  &  Smith,  attorneys.  I,  Wm.  H. 
Dunkln,  clerk  of  the  court  of  general  ses- 
sions and  common  pleas  for  the  said  county, 
do  hereby  certify  that  upon  an  examination 
of  the  indexes  of  Judgments,  I  find  none 
unsatisfied  against  Sophia  F.  S.  Marlon,  ex- 
cept the  eight  Judgments  above  stated. 
Witness  my  hand  and  seal  of  the  court,  this 
2d  day  of  July,  1901.  [Ofllclal  seal.]  Wm. 
H.  Dunkln,  Clerk  C.  C.  P.  and  G.  S." 

The  attorneys  for  13ie  plalntUfs  also  used 
before  the  circuit  judge  at  the  hearing  by  him 
of  the  master's  report  so  much  of  the  proceed- 
ings before  the  clerk  of  the  court  of  com- 
mon pleas,  when  Julian  Flshbume  aud  Mrs. 
FIshbume,  his  wife,  who  were  testifying  be- 
fore said  clerk  as  the  sureties  on  Mrs.  Ma- 
rlon's bond  to  stay  the  sale  of  the  mortgaged 
premises  under  the  circuit  decree  of  Judge 
Gage,  as  tended  to  show  that  the  defendant, 
Mrs.  Marion,  had  by  deed  conveyed  to  her 
daughter  Mrs.  Flshbume  the  remainder  of 
her  estate  in  the  mortgaged  lands,  thus  de- 
vesting herself  of  any  estate  in  said  lands. 
The  record  of  an  action  touching  a  half  in- 
terest In  the  very  lands  afterwards  mort- 
gaged by  Mrs.  Sophia  F.  S.  Marlon,  to  which 
action  the  said  Mrs.  Marlon,  as  well  as  her 
daughter,  Mrs.  Flshbume,  were  parties  de- 
fendant, was  introduced,  which  showed  that 
Mrs.  FIsbburne  had  Interposed  a  demurrer, 
and  which  demurrer  was  sustained  because 
Mrs.  Flsliburne  had  no  interest  whatsoever 
In  the  lands  in  question  In  that  complaint, 
and  from  this  Judgment  no  appeal  was  taken 
by  Mrs.  Flshbume.  This  half  interest  in 
the  parties  plalntift  to  that  record  was  after- 
wards purchased  by  Mrs.  Sophia  F.  S.  Ma- 
rion at  and  for  the  sum  of  $35,000.  Testi- 
mony of  real  estate  bitters  as  to  the  valu«^ 
of  the  lands  was  also  submitted. 

At  the  hearing  before  Judge  Benet  of  the 
case  at  bar,  he  pronounced  the  following  de- 
cree (omitting  the  title  of  the  cause):  "Hear- 
ing the  report  of  Master  Saaa  in  this  cause, 
dated  the  24tb  day  of  June.  1901,  together 
with  the  motion  of  the  defendant,  Sophia 
F.  S.  Marlon,  upon  the  notice  dated  the  28th 
day  of  June,  1901,  for  an  order  confirming 
'the  sale  as  reported  by  the  master  to  accept 
the  offer  of  compliance  made  by  Sophia  F.  S. 
Marlon,  purchaser,  and  directing  the  proper 
officers  of  the  court,  contemporaneously  with 
said  compliance  by  the  purchaser,  to  satisfy 
the  recorded  mortgage  and  Judgment  as  re- 
quired by  law,'  and  also  hearing  the  motion 
of  plaintiffs  for  a  resale  of  the  property  or- 
dered to  be  sold  in  the  decree,  upon  the 


said  defendant,  Sophia  F.  S.  Marlon,  be 
ovemtled,  (»  the  ground  that  the  master 
has  made  no  report  of  sale,  but  simply  a 
report  of  certain  bids  which  have  not  been 
complied  with,  and  on  the  further  ground 
that,  it  appearing  by  the  master's  rep(»t 
that  only  a  part  of  the  property  has  been 
knocked  down  to  or  bid  off  by  the  def  aidant, 
this  court  could  only  direct  a  release  of  the 
Hen  of  the  proj^erty  covered  by  the  lien  of 
the  mortgage  until  the  whole  property  is 
sold,  or  the  mortgage  Hen  Is  released  by  pay- 
ment And  it  Is  further  ordered  that  the  de- 
fendant and  purchaser,  Sophia  F.  S.  Marion, 
be  allowed  thirty  days  from  the  date  of  this 
order  within  which  to  comply  with  the  terms 
of  sale,  and  that  In  case  of  such  compliance 
the  said  master  do  hold  any  bond  and  mort- 
gage given  by  the  purchaso'  for  the  credit 
part  of  the  purchase  money  until  the  ma- 
turity thereof,  and.  In  case  the  same  be  not 
paid  at  maturity,  that  he  proceed  to  collect 
the  same  and  pay  over  the  same  to  plaintiffs, 
after  making  the  payments  provided  for  in 
the  decree,  and  reserving  In  his  hands  the 
sums  therein  provided  for,  and  that  In  case 
the  proceeds  of  sale  and  the  amount  col- 
lected upon  said  bond  be  not  sufflclent  to 
discharge  In  full  the  same,  then  the  master 
do  sell  so  much  of  the  property  mortgaged 
and  remaining  unsold  as  will  be  necessary 
to  discharge  the  same.  And  it  Is  further  or- 
dered that  In  case  the  said  defendant  and 
purchaser  shall  fall  to  comply  with  the  terms 
of  sale  within  thirty  days,  then  the  master 
do  proceed  to  resell  the  property  mentioned 
In  the  decree,  upon  such  days  as  the  attor- 
neys for  plaintiffs  and  defendant  may  agree 
upon,  within  ten  days  after  such  failure  to 
comply;  and.  In  case  no  such  agreement  be 
arrived  at  and  notified  In  writing  to  said 
master  within  said  p^od  of  ten  days,  then 
said  property  be  resold  by  said  master  (with- 
in the  said  period  of  ten  days  the  said  prop- 
erty to  be  resold  by  said  master)  on  such 
day  as  he  may  think  best  upon  the  terms 
prescribed  In  said  decree,  save  and  except 
that  the  said  master  be  authorised  to  re- 
quire the  deposit  with  him  of  the  cash  part 
of  the  purchase  money,  or  a  certified  check 
therefor,  before  closing  the  bidding  on  each 
piece  or  parcel  separately  offered  for  sale." 
From  this  order,  after  due  notice,  the  de- 
fendant Mrs.  Sophia  F.  S.  Marlon,  has  ap- 
pealed to  this  court  on  the  following  grounds: 
"Fh:st  The  presiding  Judge  erred  in  not  con- 
firming the  sale  as  reported  by  the  master, 
and  accepting  offer  of  compliance  made  by 
the  defendant  Sophia  F.  S.  Marlon,  purchas- 
er, and  not  directing  proper  officers  of  tbe- 
court  contemporaneously  with  said  cocapU- 
ance  by  Sophia  F.  S.  Marion,  purchaser,  to 
satisfy  the  recorded  mortgage  and  Judg- 
ment, as  required  by  law,  on  the  ground  that 
the  said   Sophia   F.  S.  Marlon,  defendant. 


chaser,  was  entitled  to  all  the  rights  of 
any  other  purchaser, — among  others,  that  the 
mcHrtgage  herein  and  Judgment  should  be  8at> 
Isfled  at  the  time  of  compliance  with  the 
sale;  and  It  was  the  equitable  right  of  said 
defendant  to  hare  said  mortgage  and  Judg- 
ment satisfled  simultaneously  with  her  com- 
pliance with  the  terms  of  sale  to  her  by  the 
said  master,  and  the  court  erred  in  denying 
her  this  equitable  right.  Second.  The  court 
erred  in  holding  that  the  master  had  made 
no  report  of  sale,  but  slmi^y  reported  cer- 
tain bids  which  had  not  been  complied  with,' 
on  the  ground  that  the  said  report  of  the 
master  waa  a  report  of  the  sale  under  which 
the  rights  of  defendant,  Sophia  F.  S.  Marion, 
vested,  and  the  mode  and  method  of  com- 
pliance was  for  the  court  to  order,  in  view 
of  the  equitable  rights  of  Sophia  F.  S.  Ma- 
rion in  the  premises.  Third.  The  court  err- 
ed in  holding  that  the  court  'could  only  direct 
a  release  of  the  lien  of  the  prox>erty  covered 
by  the  lien  of  the  mortgage  imtll  the  whole 
property  is  sold,  or  mortgage  lien  is  released 
by  payment'  on  the  ground  that  by  the 
statute  law  of  the  state  of  South  Carolina, 
after  foreclosure  of  mortgage  the  mortgage 
must  be  satisfied  by  the  officer  of  the  court 
as  soon  as  the  sale  is  confirmed  by  the  court, 
and  the  court  erred  In  hoMlng  otherwise. 
Fourth.  The  court  erred  in  directing  the  mas- 
ter that  'in  case  of  such  compliance  said 
master  do  hold  any  bond  and  mortgage  giv- 
en by  the  purchaser  for  the  credit  part  of  the 
purchase  money  until  the  maturity  thereof, 
and.  In  case  same  be  not  paid  at  maturity, 
that  be  proceed  to  collect  the  same  and  pay 
over  the  same  to  plalntifTs,'  on  the  ground 
tbat  the  said  direction  and  order  Is  in  con- 
flict  with  the  terms  or  the  original  order  and 
decree  of  foreclosure  In  this  cause,  which 
provides  for  and  contemplates  assignment  of 
bonds  for  the  purchase  money  by  the  said 
master,  and  not  for  the  holding  thereof  and 
collection  of  the  same  at  maturity  by  the 
master.  Fifth.  The  court  erred  in  directing 
the  master  to  collect,  that  In  case  of  pro- 
ceeds of  sale  and  amount  collected  upon  the 
said  bonds  given  in  compliance  be  not  snfB- 
dent  to  discharge  in  full  the  same,  then  the 
master  do  sell  so  much  of  the  property 
mortgaged  and  remaining  unsold  as  will  be 
necessary  to  discharge  the  same,'  on  the 
ground  that  such  order  and  direction  con- 
flicts with  the  original  order  and  decree  of 
foreclosure  In  this  cause,  which  contemplates 
and  provides  for  the  assignment  of  said 
bonds  by  the  master.  Sixth.  The  court  err- 
ed in  directing  the  'master,  should  the  pur- 
chaser fall  to  comply  with  the  terms  of  sale 
-within  thirty  days,  then  the  master  do  pro- 
ceed to  resell  the  property  mentioned  in  the 
decree,'  on  the  ground  that  the  rights  of  the 
defendant  purchaser  had  vested  under  such 
bids  and  offer  of  compliance  by  the  defend- 
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offered  by  the  defendant  purchaser.  Sev- 
enth. The  court  erred  In  ordering  that  the 
said  master  be  authorized  to  require  a  de- 
posit with  him  of  the  cash  part  of  the  pur- 
chase money,  or  certified  check  therefor,  be- 
fore closing  bidding  on  each  piece  or  parcel 
separately  offered  for  sale,'  on  the  ground' 
that  said  order  and  direction  conflicts  wltb 
the  original  decree  of  foreclosure  in  thi» 
cause,  wherein  the  purchaser  was  not  requir- 
ed to  comply  with  the  terms  of  the  sale,  or 
any  part  thereof,  immediately,  and  wherein- 
the  remedy  for  noncompliance  was  resale, 
and  on  the  further  ground  that  said  direc- 
tion and  order  limits  and  chills  the  bidding, 
and  is  against  the  custom  of  the  sale,  and 
power  of  the  court  to  require  a  compliance- 
on  the  part  of  the  purchaser  befwe  a  rea- 
sonable time  allowed  in  examination  of  the 
title  of  the  premises  so  sold." 

The  plaintiffs  submitted  the  following  ad- 
ditional grounds  hi  support  of  Judge  Benef » 
order:  "(1)  Because  it  appears  from  the  rec- 
ord in  the  above  case,  and  the  affidavit  apoi» 
which  the  order  of  resale  was  made,  that 
the  whole  property  offered  for  sale  under 
the  Judgment  of  foreclosure  in  the  above 
case  did  not  exceed  in  value  the  amount  Md 
by  the  defendant  Mrs.  S.  F.  S.  Marlon,  for 
the  62  lots  of  the  213  lots  mortgaged  to  the 
plaintiffs,  many  of  the  said  lots  so  bid  off 
being,  from  their  situation,  relatively  the 
least  valuable  of  the  lots  mortgaged,  and 
such  bidding  by  said  defendant  could  not 
have  been  made  with  the  intention  of  com- 
plying with  the  terms  of  sale.  (2)  Because 
it  appears  from  the  evidence  produced  at  the 
hearing  of  the  motion  for  resale,  upon  which 
said  order  and  decree  was  granted,  that  ther 
claim  of  Mrs.  Sophia  H.  M.  Fishbume  to  » 
right  in  remainder  to  one-half  undivided  in- 
terest In  the  whole  property  exposed  for  sale^ 
and  referred  to  in  the  master's  report  wa» 
a  frivolous  claim,  totally  without  merit  an* 
being  made  by  the  agent  of  the  defendant, 
Mrs.  Marion,  was  manifestly  presented  for 
the  purpose  of  chilling  the  sale,  and  i^e- 
venting  bona  fide  bidders  from  bidding 
thereat  (3)  Because  it  appears  from  the 
said  record  that  the  defendant  Mrs.  S.  F. 
S.  Marlon,  at  the  time  when  said  bids  were 
made,  was  not  the  owner  of  any  part  of  the 
lots  not  offered  for  sale  by  the  said  master, 
but  that  all  of  said  lots,  and  any  surplus 
of  the  proceeds  of  sale  remaining  over  and 
above  the  mortgage  debt  had  been  assigned- 
to  third  parties,  and  therefore  the  release  of 
the  mortgage  on  the  unsold  lots  would  not 
have  benefited  the  purchaser,  Mrs.  Marlon, 
or  enabled  her  to  comply  with  the  terms  of 
sale." 

1.  The  defendant  Sophia  F.  S.  Marion, 
when  she  had  her  name  entered  upon  the 
books  of  the  auctioneer  who  conducted  the 
sale  of  the  lots  attempted  to  be  sold  to  ■at' 


money,  and  by  executing  her  bonds  and 
mortgages  for  the  two-thirds  on  a  credit  of 
one  and  two  years.  Nothing  more  nor  noth- 
ing less  was  her  duty.  When  she  sought 
thereafter  to  Insist  upon  certain  tenns  which 
she  insisted  upon  as  a  condition  precedent 
to  her  compliance  with  the  terms  of  sale, 
viz.,  that  the  Judgment  and  the  mortgage 
should  be  marked  "Satisfied,"  she  was  plain- 
ly seeking  to  cause  the  master  not  to  per- 
form his  duty,  which  was  plainly  minis- 
terial, but  to  act  In  a  Judicial  capacity. 
This  officer  refused  to  perform  her  demands, 
but  gave  her  a  reasonable  time  In  which 
to  perform  her  duty  as  purchaser,  by  pay- 
ing her  money  and  executing  her  bond  for 
the  credit  portion  of  the  purchase  money, 
together  with  a  mortgage  of  the  lots  so  pur- 
chased by  her  at  said  attempted  sale,  to 
secure  the  credit  portion  of  the  purchase 
money  of  said  sale.  The  defendant  seeks 
to  create  the  Impression  that  a  sale  of  lands 
under  foreclosure  by  the  decree  of  the  court 
Is  fully  met  by  an  offer  to  pay  money  upon 
certain  conditions  that  she,  as  purchaser, 
may  prescribe.  A  sale  Includes  not  only  a 
bid,  but  a  compliance  with  the  terms  as  pre- 
scribed by  the  decree  providing  for  a  sale. 
To  say  that  the  master  has  made  a  sale  to 
Mrs.  Marlon,  as  the  purchaser,  of  certain 
lots  of  the  land  mortgaged,  when  she  has 
never  paid  a  dollar,  or  given  her  bond  as 
purchaser,  and  a  mortgage  of  the  premises 
so  bid  off  by  her,  is  trifling  with  the  decree 
which  authorized  a  sale  by  the  master.  It 
is  true!  many  persons  speak  of  a  sale  being 
made  when  a  bidder  has  lands  knocked  down 
to  him  by  the  auctioneer,  for  usually  such 
a  bidder  proceeds  to  pay  the  purchase  mon- 
ey. Technically,  however,  nothing  Is  enti- 
tled to  be  esteemed  a  sale,  etcept  upon  the 
payment  and  securing  the  payment  of  the 
purchase  money!  This  exception  Is  over- 
ruled. 

2.  We  see  no  error  committed  by  Judge 
Benet  In  holding  that  the  master  had  made 
no  report  of  sales.  As  a  fact,  the  master 
did  not  and  did  not  Intend  to,  report  what 
occurred  as  a  sale  of  the  lots  referred  to  In 
his  report  Really,  he  intended  to  report  to 
the  court  why  he  had  made  no  sale,— that  a 
sale  was  prevented  by  the  unreasonable  and 
unjustifiable  demands  of  the  defendant  Mrs. 
Marlon.  No  rights  had  vested  in  Mrs.  Ma- 
rlon under  her  bids,  except  the  right  to  pay 
that  part  of  the  purchase  money  In  cash, 
and  the  balance  to  be  secured  by  her  bond 
and  mortgage.  No  cash  was  ever  tendered 
by  her,  and  no  securities  offered  for  the 
credit  portion.  Of  course,  it  was  in  the  pow- 
er of  the  court  to  take  such  steps  as  might 
become  necessary  to  carry  Into  effect  Judge 
Gage's  decree,  which  had  been  affirmed  by 
this  court  on  appeal  therefrom.  Mrs.  Ma- 
rion had  no  equitable  right  or  rights  which 


as  set  out  In  the  appellant's  third  gronnd 
of  appeal  herein.  There  Is  no  law,  statu- 
tory or  otherwise.  In  this  state,  which  re- 
quires a  release  of  the  lien  of  a  mortgage 
wQieo  being  foreclosed  by  the  decree  of  the 
court  upon  the  lands  mortgaged  until  the 
money  is  paid,  or  certainly  until  ail  the 
lands  covered  by  the  lien  of  the  mortgage 
are  sold,  and  the  proceeds  of  such  sale  ace 
realized.  As  long  as  the  creditor  has  nnpaid 
his  debt  he  reposes  in  security  upon  bis 
lien  upon  the  lands  mortgaged  to  him.  Be- 
cause a  debt  secured  by  a  mortgage  may  be 
small  in  comparison  to  the  value  of  lands 
covered  by  the  mortgage,  the  mortgage  as 
given  is  security  for  the  debt  It  is  the 
fault  of  the  debtor  if  he  mortgages  lands 
whose  value  exceeds  by  far  the  debt  secur- 
ed thereby.  It  would  savor  of  an  interfer- 
ence with  the  contract  between  the  parties 
thereto  If  other  than  the  above  rule  should 
prevail.  It  Is  in  the  power  of  the  debtor,  if 
loo  much  of  his  estate  has  been  pledged  as 
security  for  a  debt  he  owes,  to  pay  off  his 
debt  as  soon  as  he  pleases  when  Its  maturity 
is  reached.  The  court  should  never  seem 
even  to  be  careless  in  enforcing  partieB  who 
are  able  to  and  do  contract  This  third 
ground  of  appeal  is  overruled. 

4.  We  do  not  see  that  such  portion  of 
Judge  Benet's  decretal  order  appealed  from, 
and  referred  to  in  the  fourth  ground  of  ap- 
peal. Is  in  conflict  with  Judge  Gage's  de- 
cree. It  must  be  remembered  that  Judge 
Oage,  in  the  exercise  of  a  wise  discretion, 
gave  the  plaintiffs  the  right  to  apply  for 
other  orders  if  necessary  to  enforce  his  de- 
cree. There  was  no  order  in  Judge  Oage's 
decree  for  an  assignment  of  bonds  for  the 
credit  portion  of  the  sales  made  under  his 
decree.  If  parties  are  willing  to  accept  such 
assignments.  It  can  always  be  done  onder 
an  application  of  the  creditors  th^«for.  His 
consent  Is  his  free  choice.  Such  choice  can- 
not be  compelled.  This  fourth  ground  of 
appeal  is  overruled. 

6.  So  far  aa  the  fifth  ground  of  appeal  Is 
concerned,  we  cannot  see  that  the  circuit 
Judge  has  wred.  The  creditors  are  entitled 
to  be  paid  their  money.  They  have  waited 
long  enough  for  it.  If  enough  lots  are  not 
sold  in  the  first  Instance  to  yield  enough 
to  pay  off  the  creditors,  sell  more  of  the  lots, 
even  If  the  whole  number  of  lots  are  req- 
uisite. It  is  no  interference  with  Judge 
Gage's  decree  to  so  order. 

6.  The  appellant  can  gain  nothing  under 
her  sixth  ground  of  appeal.  There  exlstt^l 
no  objection  to  an  order  to  resell  in  case  a 
purchaser  failed  to  comply  with  the  terms 
of  such  sale.  If  a  purchaser  fails  or  refuses 
to  comply  with  his  or  her  bid  at  sale  made 
under  a  decree  of  court  he  or  sbe,  aa  the 
case  may  be,  has  no  just  gronnd  of  com- 
plaint at  an  order  to  reseU.     The  defend- 


orerruled. 

7.  The  circuit  Judge  did  exac 
wben,  In  view  of  the  clrcumstanci 
case  aa  brought  before  him  in  c 
with  the  master's  report,  he  ord 
the  amount  of  the  purchase  mone; 
each  lot  of  land  sold  by  him,  so  fi 
cash  irartion  was  concerned,  shoulc 
In  cash,  or  by  a  duly  certified  chec  ! 
closing  the  bidding  on  each  piece 
of  land  separately  offered  for  sale.  I 

order  was  demanded  by  the  ezlge 
developed,  and  was  not  in  conflict         i 
letter  or  spirit  of  Judge  Gage's  deci 
seventh  ground  of  appeal  is  overru! 

It  follows,  therefore,   that  Judge        i 
decretal  order  must  be  aflOrmed  in  e^ 
tlcular  complained  of  by  the  defenc 
pellant.    This  being  the  case,  it  is 
essary   to   consider   the   additional         i 
offered  by  the  plalntifT  upon  which        i 
force  the  conclusions  reached  by  Jud 
et. 

It  Is  the  Judgment  of  this  court  i 
Judgment  of  the  circuit  court  be  s  i 
and  that  the  remittitur  from  this  c 
sent  down  forthwith  after  the  filing 
Judgment  in  this  the  supreme  court 
clerk  of  this  court  to  the  circuit  cou 

GARY,  A.  J.,  concurs,  except  In  so     i 
the  remittitur  is  ordered  to  be  forthwl 
down. 


WIMJAMS  et  al.  r.  JONES. 
(Supreme  Court  of  South  Caroliua.     F 
1902.) 

APPEALABLE  ORDER— INJUNCTIOI 

1.  An  interlocutory  order  restraining  i 
fendant  from  ojierating  her  ginnery  is  a  • 
ble  where  it  affects  the  merits,  and  also  i 
Act  1!)01  (23  St.  at  L*rge,  p.  623),  pr«  i 
that  the  supreme  court  may  review  an 
locutory  order  granting,  continuing,  or 
iuj;  an  injunction. 

2.  An  injunction  will  not  be  granted     I 
instance  of  an  owner  of  a  business  to  t\ 
an  adjoining,  owner  from  carrying  on  he 
ness  before  it  has  been   determined  tha 
business  is  a  nuisance,  complainant  havii  i 
en  no  bond. 

Appeal  from  common  pleas  circuit  i 
of  Williamsburg  county;  Buchanan,  Jw  | 

Action  by  A.  H.  Williams  &  Co.  a  ; 
Ella  F.  Jones.  From  an  order  restri  I 
defendant  from  running  her  ginnery,  si  i 
peals.    Reversed. 

Wilcox  &  Wilcox,  for  appellant  V 
Bass,  for  appellees. 

POPE,  J.    The  Honorable  O.  W.  Bu(.'h; 

as  Judge  of  the  Third  Judicial  circuit,  o: 

30th  day  of  September,  1901,  on  an  ex  i 

application  by  the  plaintiffs,  granted  thi; 
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or  probable,  (g)  No  fact  or  rtrcuaHrta»ee  in 
alleged  abovlag,  or  tending  1»  show,  that  the 
ginnery  comi^loed  of  ts  a  nwisaaee,  or  that 
It  18  operated  otberwlse  tbaa  ae  cotton  gtaa 
are  iisnally  ran,  or  that  any  legrnl  rljslit  of 
Ifbe  plaintiff*  Is  Infringed  by  Its  maintenance, 
if.r  that  anything  had  traiMpIred,  or  that  any 
act  has  been  committed  by  defendant,  or 
any  one  on  ber  behalf,  since  the  purchase 
by  plaintiffs  of  the  said  tobacco  warehonse, 
Increasing  the  alleged  baeards  of  the  said 
property  of  the  plaintiffs,  or  the  alleged  an- 
noyance to  the  occupants  of  the  same,  or 
that  the  circumstances  are  other  than  they 
were  on  the  day  the  said  propsrty  was  so 
purchased  by  the  plaintiffs,  (h)  It  appears 
on  the  face  of  the  complaint  that  the  ]^aln- 
tlffs  have  adequate  remedy,  and  that  the 
alleged  mischief  Is  capable  of  compensation 
in  damages.  (1)  It  does  not  appear  on  the 
face  thereof  that  the  defendant  is  Insolvent. 
(2)  His  honor  committed  abuse  of  discretion 
In  granting  said  order  of  Injunction,  and  In 
stopping  the  operation  and  maintenance  of 
said  glnnin.T  plant:  (a)  Without  requiring 
the  plaintlfts  to  give  bond,  (b)  In  denying 
in  an  ex  parte  hearing  the  right  of  defendant 
to  use  her  costly  property  at  a  period  of 
the  year  when  only  It  can  be  valuable  to  her, 
upon  allegations  In  the  complaint  stated  only 
on  Information  and  belief,  and  which  stated 
no  probable  act  of  damage,  but  only  possi- 
ble discomfort  and  danger  that  might  ensue 
to  plaintiffs  and  their  patrons  In  trade,  con- 
tingent upon  the  blowing  np  of  a  steam  boil- 
er and  the  like,  (c)  In  enjoining  ttie  prosecu- 
tion of  and  destroying  one  business  enter- 
prise, that  of  ginning  cotton,  for  the  benefit 
of  another,  that  of  selling  tobacco,  upon  the 
Idea  that  the  ordinary  running  of  an  engine 
twenty-seven  feet  away  Jarred  the  ground, 
or  that  at  some  future  day  the  boiler  might 
explode  and  Injure  some  one,  and  that  plain- 
tiffs at  some  future  day  might  sue  and  re- 
cover Judgments  therefor,  or  that  the  building 
might  burn,  said  allegntlnns  showing  no  nui- 
sance per  se,  but  possible  and  unusual  con- 
sequence, (d)  In  enjoining  the  prosecution 
of  the  lawful  business  of  ginning  cotton  upon 
thp  sole  allegation.  In  effect,  that  It  was  un- 
pleisaut  to  plaintiffs;  there  being  nothing 
nlleged  as  to  defendant's  business  of  an  un- 
usual nature,  calculated  to  show  It  to  be  a 
nuisance  per  se.  (e)  In  effect  holding  that  it 
Is  unlawful  for  defendant  to  conduct  a  gln- 
nlTig  business  In  the  vicinity  of  a  tobacco 
warehotise.  (f)  In  enjoining  a  ginning  busi- 
ness because  possibly  dangerous  and  Incon- 
venient to  a  warehouse  business,  when  it  ap- 
pears from  alleeatlons  in  the  complaint  that 
subsequent  to  the  establishment  of  a  ginning 
plant  plaintiffs  purchased  the  warehouse 
property,  and  voluntarily  placed  themselves 
In  the  location  of  the  alleged  danger  and 


chlnery  such  as  described,  but  are  dapendcnt 
upo»  mse  predletions  of  acddent.  Improb- 
able, irausmi,  and  tlie  ptodsct  of  an  o^er- 
sensitlve  mind,  timid  and  excitable  nature." 
This  court  has  already  pronomeed  its  Judg- 
ment sustalnlsg  the  appeal  herein,  and  re- 
versing the  order  issued  by  Judge  Budianao 
here  appealed  from,  and  all  that  remains 
Is  to  give  in  an  oplaton  ant  reasons  therefor. 
To  do  this  the  more  effectually,  It  will  be 
necessary  to  embrace  the  verified  complaint 
upon  which  alone  Judge  Bncbasan  based  bis 
order  enjoining  the  defendant  from  nsing 
her  property.  Tlie  complaint,  omitting  the 
caption,  Is  as  follows:  "The  plaintHfs  ab^ve 
named,  complaining  of  the  defendant,  allege: 
(1)  That  at  the  times  hereinafter  mentioned 
the  plaintiffs,  A.  H.  Williams  and  J.  A. 
Green,  were,  and  still  are,  copartners  in  busi- 
ness under  the  firm  name  of  A.  H.  Williams 
&  Co.  (2)  That  since  the  spring  of  the  year 
1900  said  plaintiffs  have  been,  and  still  are. 
the  owners  and  lawfully  possessed  of  a  cer- 
tain tract  of  land  in  the  town  of  Lake  City, 
In  the  connty  and  state  first  above  written, 
upon  which  lot  Is  a  large  wooden  building 
erected  about  the  year  1805,  and  erected  for 
and  used  as  a  warehouse  for  the  bnslness 
of  buying  and  seltlng  leaf  tobacco,  and  was 
used  for  such  purpose  several  years  before 
the  erection  of  the  Jones  ginnery,  hereinafter 
mentioned,  and  has  been  used  for  snch  pur- 
pose continuously  since  said  plaintiffs  became 
the  owners  thereof,  and  that  said  warehouse, 
with  its  appurtenances,  consisting  of  wooden 
stables,  horse  lot,  and  pack  house,  are  snit- 
able  for  and  adapted  to  the  purpose  for  which 
they  were  erected  and  are  being  used,  and 
are  unsuitable  for  any  other  purpose.  <3> 
That  the  said  warehouse  property  is  worth 
about  ¥2,000,  and  the  business  carried  on 
thereat  amounts  to  the  buying  and  selling  of 
abont  three-fourths  of  a  million  ponnds  of 
tobacco  annually;  that  during  the  tobacco 
season,  which  colucldee  througfaont  almost 
its  entire  extent  with  the  ginning  season, 
the  value  of  tobacco  In  said  warehouse  and 
pack  house  at  any  time  amounts  to  several 
thousand  dollars,  and  seldom,  if  ever,  are 
said  houses  empty  of  tobacco;  that  the  car- 
iTlng  on  of  said  business  requires  and  invites 
the  presence  of  a  number  of  persons  in  said 
warehouse  and  pack  bouse  at  all  honrs  of  the 
day,  and  the  number  of  persons  there  pres- 
ent in  said  buildings  lawfully  often  amounts 
to  fifty  or  a  hundred.  (4)  Upon  Information 
and  belief,  that  defendant  Ella  F.  Jones,  is 
the  person  who  erected  and  operated  the  gin- 
nery herein  mentioned,  and  that  said  defend- 
ant still  owns  and  operates  the  same,  and 
that  B.  Wallace  Jones,  the  husband  of  de- 
fendant, was  and  still  is  the  agent  of  de- 
fendant In  the  erection  and  operating  of  the 
said  ginnery.    (5)  That  the  said  ginnery  was 
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warenouse  lot,  ana  nas  Bince  utereon  oeen 
operated;  that  the  bnildlOKS  of  Bald  ginnery 
extend  to  the  northern  line  of  plalntlSB'  aaid 
warehouse  lot,  and  wtthin  about  twentyHBer- 
en  feet  of  said  warehouse  and  within  aboot 
eight  feet  of  the  fence  of  said  hone  lot; 
that  the  main  building  of  said  ginnery,  which 
is  the  one  nearest  said  warehouse,  la  two 
stories  high,  and  Is  only  a  few  feet  from, 
and  directly  connected  by,  a  wooden  roof 
with  the  room  in  which  are  the  steam  engine, 
and  boiler  by  which  said  engine  Is  driven 
and  run;  that  all  of  the  buildings  of  said 
ginnery  are  clustered  closely  together;  that 
they  are  composed  of  materials  which  are 
naturally  highly  Inflammable;  that  they  were 
constructed  in  a  careless  and  negligent  man- 
ner, and  are  and  remain  In  poor  repair,  an 
of  which  Increases  to  a  great  extent  the  lia- 
bility of  said  buildings  to  take  Ore  and  be 
destroyed;  that  said  ginnery  Is  maintained 
and  operated  In  a  careless  and  Indifferent 
manner;  and  plaintiffs  are  informed  and  be- 
lieve that  the  engine  and  boiler  of  said  gin- 
nery are  in  bad  repair,  and  that  much  worit 
upon  the  same  was  necessary  before  said 
ginnery  could  be  started  up  the  present  sea- 
son, and  that  there  are  no  appliances  or  ar- 
rangements In  or  about  said  ginnery  for  ar^ 
resting  or  extinguishing  flres.  (6)  That  the 
said  ginnery  had  not  been  operated  or  run 
since  December  last  until  September  25,  1901, 
and  that  since  said  September  26,  1901,  said 
ginnery  has  been  in  operation  continuously. 
(7)  That  on  November  27,  1900,  plaintiffs 
herein,  for  value,  ptirchased  the  lot  of  land 
on  which  said  ginnery  is  situated,  and  soon 
thereafter  notified  said  defendant  Ella  F. 
Jones,  through  her  agent,  said  B.  Wallace 
Jones,  to  vacate  the  said  lot  and  deliver  pos- 
session of  the  same  to  said  plaintiffs  on  or 
before  January  1,  1901,  but  defendant  failed 
to  comply  with  said  notice,  and  In  order  to 
forestall  and  overreach  plaintiffs,  and  prevent 
plaintiffs  from  securing  possession  of  said 
lot  by  ejectment  or  other  proceedings,  said 
defendant,  on  December  31,  1900,  Instituted 
the  action  now  pending  in  the  court  of  com- 
mon pleas  for  the  county  of  Wllllamsbarg, 
state  of  South  Carolina,  entitled  'Ella  P. 
Jones,  Plaintiff,  against  A.  H.  Williams  and 
J.  A.  Green,  Copartners  as  A.  H.  Williams 
*  Co.,  C.  M.  Kelley,  and  O.  T.  Hall,  Defend- 
nnts.*  In  which  action  said  Ella  F.  Jones,  de- 
fendant herein,  pretends  to  set  up  some  claim 
to  the  said  lot  on  which  said  ginnery  is  slt- 
nated,  and  which  was  purchased  by  plain- 
tiffs as  above  mentioned,  but  plaintiffs  are 
informed  and  believe  that  said  defendant, 
Klla  F.  Jones,  has  no  title  to  said  lot  nor  any 
valid  claim  to  the  same.  (S)  Upon  Informa- 
tion and  belief  that  said  Ella  F.  Jones,  de- 
fendant herein,  plaintiff  In  the  action  men- 
tioned In  paragraph  7  hereof,  has  made  no 
effort  to  bring  the  said  action  to  trial,  and 


cue  couirary,  saia  /aia.  r.  jones  nas  lepeaiea- 
ly  prevented  said  action  coming  to  trial,  and 
has  obstructed  every  movement  and  effort 
towards  bringing  said  action  to  trial.  (9) 
That,  npon  failure  of  the  defendant  herein 
to  comply  with  the  notice  to  vacate  mention^ 
ed  In  paragraph  7  above,  the  plaintiffs  herein 
would  have  Instituted  proceedings  to  secure 
possession  of  said  lots  so  purchased  as  above 
mentioned,  had  not  said  defendant  herein  Id- 
Btltnted  the  said  action  on  said  December 
81,  1900.  (1<9  That  on  aeconnt  of  the  main- 
tenance and  operating  of  said  ginnery,  lo- 
surance  upon  said  warehouse  and  pack  house, 
and  also  upon  the  stock  of  tobacco  therein, 
can  be  gotten  only  with  difficulty,  and  then 
only  at  the  highest  rates  of  premium.  (11) 
Upon  Information  and  belief  that  the  noise 
and  jarring  of  said  ginnery,  when  In  opera- 
tion, annoys,  confuses,  and  impairs  the  com- 
fort of  the  persons  in  said  warehouse  and 
pack  bouse  as  above  mentioned.  (12)  That 
the  maintenance  and  operating  of  said  gin- 
nery endangers  the  said  warehouse  property 
of  the  plaintiffs,  and  renders  the  same  llal3le 
to  be  damaged  or  destroyed  by  fire  at  any 
time,  and  also  endangers  tbe  stock  of  tobacco 
In  said  warehouse  and  pack  house,  and  ren- 
ders the  same  liable  to  be  damaged  and  de- 
stroyed by  fire  at  any  time.  (13)  That  the 
maintenance  and  operating  of  this  ginnery 
endangers  the  said  warehouse  property  of  the 
plaintiffs,  and  renders  the  same  liable  to  be 
damaged  and  destroyed  by  an  explosion  of 
the  boiler  of  the  said  ginnery,  and  also  en- 
dangers the  lives  and  bodies  of  the  persons 
In  said  warehouse  and  pack  house  as  afore- 
said, and  rend«-s  the  same  liable  to  be  de- 
stroyed and  Injured  at  any  time  by  such  ex- 
plosion of  said  boiler.  (14)  That  the  dam- 
ages resulting  from  the  noise  and  Jarring  of 
the  said  ginnery,  as  above  mentioned,  can- 
not be  estimated  In  dollars  and  cents,  and 
the  probable  damage  through  loss  of  lives 
and  limbs,  should  said  boiler  explode,  would 
be  hreporable.  (15)  That,  should  the  said 
warehouse  property  be  Injured  or  destroyed 
through  or  by  the  maintenance  and  operating 
of  said  ginnery,  the  damages  would  be  Ir- 
reparable, to  plaintiffs,  as  defendant  Ella  F. 
Jones,  is  practically  insolvent  and  a  Judgment 
against  her  would  be  worthless,  plaintiffs 
are  informed  and  believe,  and  the  damages 
from  Increase  in  insurance  premiums  on  ac- 
count of  the  maintenance  and  operating  of 
said  ginnery  is  also  hreparable,  as  a  Judg- 
ment against  defendant  would  be  worthless, 
plaintiffs  are  Informed  and  believe.  Where- 
fore plaintiffs  demand  Judgment  against  the 
defendant  that  an  order  do  issue  requiring 
defendant  to  enter  Into  bond  in  the  sum  of 

dollars,  with  sufficient  sureties  to  be 

approved  by  the  clerk  of  the  court  for  the 
county  of  Williamsburg,  state  of  South  Caro- 
lina, to  pay  to  plaintiffs  any  amount  not 


operating  of  the  ginnery  herein  mentioned; 
and  that,  on  the  failure  of  the  defendant  to 
make  and  execute  such  bond  within  ——~ 
days  from  the  date  of  said  order,  then  In 
that  case  that  defendant,  her  agents  and 
servants,  be  enjoined  from  maintaining  and 
operating  said  ginnery;  and  that  In  the  mean- 
time said  defendant,  her  agents  and  servants, 
be  enjoined  from  maintaining  and  operating 
said  ginnery  herein  mentioned,  and  for  such 
other  and  further  relief  as  to  the  court  may 
appear  Just,  together  with  the  costs  of  this 
action." 

We  have  been  careful  to  reproduce  the  en- 
tire complaint,  which  was  duly  verified,  to 
show  the  grounds  of  the  plalntlSs'  alleged 
grievance  against  the  defendant  By  its 
terms,  It  will  be  observed  that  the  defendant 
has  had  her  cotton  ginnery  in  operation  for 
three  years,  and  that  her  said  cotton  ginnery 
was  In  fuU  operation  before  the  plaintiffs 
purchased  the  tobacco  warehouse  which  they 
now  claim  that  Mrs.  Joues  endangers  by  the 
running  of  her  gins  now  propelled  by  steam. 
That  the  tobacco  warehouse  Is  said  to  be 
shaken  by  the  Jarring  made  by  the  operation 
of  Mrs.  Jones'  steam  ginnery;  that  the  boiler 
might  burst  and  do  great  damage  to  the  lives 
<^  those  persons  gathered  In  the  tobacco 
warehouse  of  plaintiffs;  that  fire  might  be 
communicated  to  said  tol)acco  warehouse  of 
plaintiffs  by  sparks  escaping  from  the  steam 
engine  on  defendant's  lot,  and  the  contents 
of  the  tobacco  warehouse  might  be  destroyed 
by  fire;  that  the  plaintiffs  have  purchased 
from  a  third  party,  and  not  from  the  defend- 
ant Mrs.  Jones,  the  lot  of  land  upon  which 
Mrs.  Jones  has  erected  her  steam  ginnery 
and  Its  plant  and  have  demanded  of  the  de- 
fendant that  she  cease  to  <K)erate  the  same. 
Xow,  the  order  of  the  circuit  Judge  was  made 
without  requiring  any  bond  to  Indemnify  the 
defendant  from  any  loss  by  reason  of  stopping 
her  business,  as  tn  the  order  required.  This 
question  arises  at  the  outset  was  the  order 
passed  by  the  circuit  Judge  one  from  which  an 
appeal  would  lie?  We  answer,  that  It  was 
appealable  before  the  act  of  1901  (23  St  at 
Large,  p.  623),  for  It  Involved  the  merits; 
and,  secondly.  It  was  appealable  under  said 
act  Just  quoted,  for  that  act  provides  that 
the  supreme  court  may  review  "an  interlocu- 
tory order  or  decree  In  the  court  of  common 
pleas,  gra&ting  or  continuing  or  modifying 
or  refusing  an  Injunction,  or  else  granting  or 
continuing  or  modifying  or  refusing  the  ap- 
pointment of  a  receiver  hereafter  granted  In 
any  action:  provided,  that  the  taotlce  of  ap- 
peal must  be  given  within  ten  days  from 
written  notice  of  the  filing  of  such  Interloc- 
utory order  or  decree,  and  such  appeal  shall 
take  precedence  In  the  supreme  court;  and 
the  proceedings  in  other  respects  In  the  conrt 
below  shall  not  be  stayed  during  the  petiden- 


the  appeal,  because  by  this  order  the  wheels 
of  a  going  concern  are  stepped  bef<Mie  any 
nuisance  has  been  determined  to  exist;  be- 
cause the  allegations  of  the  complaint  are 
olily  that  evil  results  may  happen  from  the 
operation  of  the  steam  ginnery  by  tbe  de- 
fendant 

For  these  reasons,  given  In  brief,  we  are 
satisfied  that  the  order  appealed  from  should 
be  reversed,  and  we  have  so  ordered  and 
adjudged  already. 


DUNBAB  T.  CHARLESTON  &  W.   C.   BY. 

CX). 

(Supreme  Court  of  South  OaroUna.     Feb.  15, 

1902.) 

CARRIERS— BILL  OP  LADING— INJURY  TO 
FREIOHT— CONNBWTINO  LINE. 

1.  A  carrier  delivered  to  a  shipper  a  receipt 
containing  a  provision  that  the  shipment  was 
received  subject  to  the  regular  bill  of  ladin; 
of  the  carrier,  for  which  the  receipt  could  tw 
exchanged.  Utld,  that  the  shipper  had  snob 
notice  as  put  him  on  Inquiry  aud  bound  him 
by  the  terms  and  conditions  of  the  bill  of  lad- 

iUK. 

2.  Under  a  bill  of  lading  providing  that  a 
carrier  shall  not  be  liable  for  loss  not  proved 
to  have  occurred  on  his  own  road,  or  after  the 
property  is  ready  to  deliver  to  the  next  car- 
rier, the  carrier  is  not  liable  for  damages  to 
freight  on  a  connecting  line. 

Appeal  from  common  pleas  circuit  court 
of  Sumter  county;   Buchanan,  Judge. 

Action  by  C.  B.  Dunbar  against  th<; 
Charleston  &  Western  Carolina  Bailway  Com- 
pany. Judgment  for  defendant.  Plaintiff  ap- 
peals.   AtUrmed. 

Bellinger  &  Townsend,  for  appellant.  Is- 
lar  Bros.,  for  appellee. 

GARY,  A.  J.  This  Is  an  action  for  tbe  re- 
covery of  1305  damages  to  three  car  loads  of 
melons  shipped  over  the  defendant's  railway. 
The  case  was  tried  before  hU  honor,  J.  IL 
Hudson,  and  a  Jury,  on  the  following  stipu- 
lation as  admission  of  facts:  "For  the  pur- 
poses of  tbe  trial  of  the  above  entitled  ac- 
tion, it  la  agreed  between  counsel  for  the 
plaintiff  and  defendant  that  the  following 
facts  are  admitted  to  be  true:  That  tbe 
melons  described  In  the  complaint  were  the 
property  of  the  plaintiff,  and  were  deliv- 
ered by  him  to  the  defendant  at  the  times 
and  place  mentioned  In  the  receipt  signed 
by  O.  R.  Black,  agent  and  exhibits  A.  B.  and 
C,  and  put  In  evidence  by  the  plaintiff;  and 
said  receipts  were  then  given  him  by  the 
agent  of  the  defendant  That  the  plaintiff 
never  received,  nor  had  any  other  notice  of 
any  other  bill  of  lading  than  said  receipt  ex- 
cept such  notice  as  la  contained  in  the  no- 
tice printed  on  said  receipt  The  said  mel- 
ons were  carried  by  the  defendant  and  deliv- 
ered to  the  Charleston  &  Savannah  Railway 


meni  oi  lUr.  juiicueu,  Bgeui  ui.  uie  v^uitrieB- 
ton  &  SavanDah  Railway  Company,  which 
statement  is  marked  "Exhibit  D,'  and  put  In 
eTldence  by  the  defendant  The  said  melons 
were  negligently  delayed  In  transit  between 
Yeinassee  and  New  York  several  days  be- 
yond the  time  within  which  they  should 
have  reached  their  destination,  by  reason  of 
which  delay  the  plaintifT  has  been  damaged 
In  the  sum  of  |150.  That  the  freight  char- 
ges were  paid  by  the  consignee  in  New  York. 
That  the  blank  bill  of  lading  marked  'Ex- 
bibit  K,'  put  in  evidence  by  the  defendant. 
Is  the  regular  bill  of  lading  in  use  by  the  de- 
fendant at  the  time  of  the  shipment  of  the 
melons,  and  referred  to  by  the  agent  of  the 
defendant  in  said  receipt  But  the  plaintiff 
bad  no  actual  luiowledge  of  the  terms  and 
conditions  in  said  bUl  of  lading.  Exhibit  E, 
nor  any  notice  of  its  existence,  further  than 
the  printed  notice  on  said  receipt"  The  ex- 
hibits above  mentioned  were  as  follows: 
Exhibit  A:  "R.  &  S.  Nos.  28,  574.  A.  A.  M. 
This  shipment  is  accepted  subject  to  the 
terms  and  conditions  of  the  company's  regu- 
lar bill  of  lading,  for  which  this  receipt  may 
be  exchanged.  Charleston  and  Western  Car- 
olina Railway  Co.  OriginaL  MlUitt,  S.  C, 
July  26,  1899.  Received  from  C  B.  Dunbar 
the  following  articles,  in  apparent  good  or^ 
der  (except  as  otherwise  noted),  to  be  trans- 
ported. In  accordance  with  the  following  di- 
rections, to  S.  B.  Bownes  &  Co.,  consignee. 
New  York,  destination,  N.  Y.  state.  [Reve- 
nue stamp.]  Articles:  One  C.  L.  melons, 
rel.  Car  S.  F.  &  W.  8153.  Freight  guaran- 
tied by  consignee.    ,  consignor.    C.  R. 

Black,  agent.  R.  B.  turpentine,  kerosene, 
and  other  oils  must  be  entered  on  separate 
tickets,  as  they  will  be  received  and  forward- 
ed only  at  company's  convenience.  Shipper's 
receipt"  Exhibits  B  and  O  are  similar  to 
the  foregoing,  except  in  unimportant  particu- 
lars. Exhibit  D  is  immaterial,  and  Exhibit 
E  contains  the  following  provision:  "Said 
company  [the  defendant]  agrees  to  carry  to 
the  said  destination,  if  on  its  road  or  its  por- 
tion of  the  through  route,  otherwise  to  deliv- 
er to  another  carrier  on  the  route  to  said 
destination;"  also  the  following  provision: 
"No  carrier  shall  be  liable  for  loss  or  dam- 
age not  proven  to  have  occurred  on  Its  own 
road,  or  its  portion  of  the  through  route,  nor 
after  said  property  Is  ready  for  delivery  to 
the  next  carrier  or  to  consignee."  In  char- 
fring  the  jury,  his  honor  said:  "My  construc- 
tion of  the  contract  Is  that  the  railroad  un- 
dertook with  the  plalntlfT  to  ship  these  cars 
of  melons  to  the  city  of  New  York  upon  the 
terms  and  conditions  of  their  regular  bill  of 
lading,  Exhibit  E.  Its  responsibility  for  in- 
Jury  or  loss  beyond  their  own  line  was  not 
Incurred.  And  therefore  I  instruct  you  to 
find  a  verdict  for  the  defendant."  The  Jury 
rendered  a  verdict  in  favor  of  the  defendant 


stltuted  a  part  of  the  contract  between  plaln- 
tift  and  defendant,  it  being  admitted  that 
the  plaintiff  had  no  notice  or  knowledge  of 
the  terms  and  conditions  contained  in  said 
Exhibit  E,  nor  of  the  use  of  such  bill  of 
lading  by  the  company,  other  than  the  print- 
ed notice  on  the  receipt  given  him  at  the 
time  of  the  shipment  of  the  melons."  The 
words,  "This  shipment  Is  accepted  subject 
to  the  terms  and  conditions  of  the  company's 
regular  bill  of  lading,  for  which  this  receipt 
may  be  exchanged,"  were  sufllclent  to  put 
the  plaintiff  on  inquiry,  and  If  it  had  been 
pursued  with  due  diligence  would,  unques- 
tionably, have  led  to  actual  knowledge  of 
the  terms  and  conditions  contained  In  the 
regular  bill  of  lading.  Under  such  circum- 
stances the  law  imputes  to  him  knowledge 
of  the  facts  which  he  would  have  gained  by 
pursuing  the  inquiry.  This  exception  is, 
therefore,  overruled. 

The  second  exception  is  as  follows:  "(2) 
That  his  honor,  the  presiding  Judge,  erred  in 
not  holding  that  the  receipts.  Exhibits  A,  B, 
and  C,  evidenced  the  entire  contract  between 
plaintiff  and  defendant  and  that  thereunder 
the  defendant  was  liable  for  damages  to  said 
melons  arising  from  negligence  of  the  carrier 
between  Yemassee  and  New  York,  though 
beyond  the  line  of  their  own  road."  We  fall 
to  see  how  it  can  be  successfully  contended 
tliat  Exhibits  A,  B,  and  C  evidenced  the  en- 
tire contract  between  the  parties,  when  the 
stipulation  In  the  receipt  which  the  plaintiff 
accepted  is  that  the  shipment  was  subject  to 
the  terms  and  conditions  of  the  company's 
regular  bill  of  lading,  of  which,  we  have 
shown,  he  must  be  held  to  have  had  notice. 
The  case  of  Hill  v.  Railroad  Co.,  48  S.  C.  461, 
21  S.  E.  337,  conclusively  shows  that  the  de- 
fendant was  not  responsible  for  the  loss  or 
Injury  beyond  Its  own  line.  This  exception 
is  also  overruled. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


8L.1GH  et  ai.  v.  BOWERS  et  al. 

(Supreme  Court  of  South  Carolina.     Feb.  12, 

1902.) 

SCHOOL   DISTRICrrS— POWER   OP  TRUSTBBS- 
BRBCTION  OF  BUILDINGS. 

Act  1896,  §§  28,  29,  3i  37,  39,  provide 
for  the  distribution  of  school  funds  according 
to  the  jadgment  of  the  board  of  trustees,  aud 
that  the  county  board  of  education  constitute 
an  advisory  board  and  tribunal  for  determin- 
ing any  legal  controversy;  that  each  school 
district  shall  be  nuder  the  management  of  the 
board  of  trustees,  subject  to  the  saperviaion 
of  the  county  board;  and  that  such  school 
trustees  may  sell  any  property  In  their  dis- 
trict aud  apply  the  proceeds  to  the  school  fund 
of  the  district  on  consent  of  the  county  board. 
Held,  that  after  a  county  board  has  decided 
that  a  school  building  shall  be  maintained  at 


Appeal  irom.  comnum  jaema  circun  uuai.-i. 
of  Newberry  county;  Ga«e,  Judge. 

Actton  by  I.  A.  SUgh  and  otben,  tnxpay- 
en  of  scbool  dtetrtct  No.  IS,  against  Georsa 
W.  Bowers  and  othera  and  the  eoDoty  boaird 
of  edncation  of  Newberry  county,  ream  an 
order  granting  a  tempoiary  inJunctkiHi,  ds- 
fendants  appeal.    Afflnned. 

Hunt,  Hunt  &  Hunter,  for  ai^peHants. 
Scbnmpert  &  HoUoway,  for  appeUees. 

GARY,  A.  J.  This  is  an  actlea  far  iBfanc- 
Hon  by  plaintiffs,  as  patrsBB  of  sebool  dis- 
trict No.  19  of  Newberry  county,  arisiBg  oot 
of  a  contention  orver  the  Iftcatio*  «f  tlJe 
school  building  In  said  district  The  apptM 
Is  from  an  order  oyemillBg  a  deimirTer  t» 
tlie  complaint  which  (omitting  the  formal 
parts  thereof)  is  as  follows:  "(B)  That  naM 
school  (JlBtrlct  was  estaWished,  surreyed,  and 
laid  off  by  metes  and  bounds  In  the  year 
1803,  and  the  scho<rf  house  sHe  for  the  wiilte 
children  of  said  district  w«b  located  and 
established  \ry  the  then  sdtool  trustees  far 
said  district  at  a  point  on  the  ridge  betwem 
Sllgh's  Depot,  OB  the  Ck^imbta,  Newberry 
&  Laurens  Railroad,  and  the  restdence  e< 
Dr.  D.  H.  Werts,  which  site  was  afterwards 
confirmed  by  three  successlTe  county  boairdB 
of  education,  and  that  when  petWons  were 
presented  to  two  of  said  boards  asblng  for 
a  change  of  said  site  the  granting  of  same 
was  as  many  times  refused.  f8)  That  tfct 
site  sriected  for  the  location  of  said  school 
house  was  by  actual  survey  ascertained  to 
be  practically  the  center  of  the  area  as  wen 
as  the  center  of  population  thereof,  and  the 
free  public  schools  haTe  i»een  conducted  in 
the  school  house  located  and  established  as 
aforesaid,  from  the  time  It  was  so  establish- 
ed imtfl  the  school  house  was  destroyed  by 
fire  on  or  about  the  flrst  day  of  March,  1901. 
(7)  That  in  the  year  1883  the  land  on  which 
the  public  school  house  was  erected  and  aft- 
erwards destroyed,  as  aftoresaid,  was  deed- 
ed by  J.  A.  Sligh,  one  of  the  abore  plsin- 
tififs,  and  the  owner  thereof,  free  of  all  cost, 
to  said  school  district  'for  school  pm^Mses 
for  white  children,'  and  It  is  now  owned 
by  and  it  fs  in  the  possession  of  the  school 
trustees  of  the  said  scliool  district.  (8)  That 
the  defendant  trustees,  in  wanton  disregard 
of  the  right  and  convenience  of  tliese  plain- 
tiffs and  many  other  residents  and  patrons 
of  said  school  district,  and  In  utter  disre- 
gard at  the  action  of  their  predecessors  in 
ofllce  in  establishing  a  x>«'rmanent  site  for  the 
school  house  to  be  used  by  the  free  public 
school  of  said  district,  are  now  bnilding  and 
erecting  with  the  public  funds  set  apart  for 
said  school  district  a  school  house  for  said 
school  district  at  another  place,  and  at  a 
point  quite  distant  from  the  center  of  area 
and  population,  and  within  a  few  hnndred 
yards  of  said  school  district  No.  19  and 


Ing  it  is  not  only  without  warrant  of  law, 
Init  their  said  action  practically  deprives  the 
plaintiffs,  and  many  other  patrons,  of  tbose 
educational  privileges  to  which  they  are  en- 
titled under  the  free  puWlc  scbool  laws  of 
the  state,  and  thereby  wlH  do  them  and  oth- 
ers Irreparable  injury.  (10)  That  the  propos- 
ed new  site  on  whitA  the  said  trustees  are 
now  erecting  a  school  house  with  the  free 
public  fnnds  of  saM  district  was  not  select- 
ed according  to  law,  and  all  expenditures  of 
the  public  money  thereon  are  without  lawful 
antbority,  and  do  these  platcrtUI^  and  all 
otliers  in  like  circumstances,  a  great  damage. 
(11)  That  the  said  acts  and  doings  of  the 
defendant  trustees  In  relating  or  tending  to 
the  building  of  a  sdiool  house  for  said  dis- 
trict at  any  point,  or  on  any  site,  other  than 
the  one  heretofore  selected,  and  deeded  by 
J.  A.  SHgh  on  the  19th  day  of  December, 
1893,  are  in  bad  faith  and  in  (Hrect  opposi- 
tion to  the  wishes  and  tbe  interests  of  the 
plaintiffs,  and  of  the  citizens,  taxpayers,  and 
other  residents  of  said  district"  Tbe  ap- 
pellants' attorneys,  in  their  argument;  thus 
state  the  q[neetlons  presented  by  their  excep- 
tions: "The  appellants  have  nnmeroos  ex- 
ceptions to  the  order  of  his  honor,  the  pre- 
siding judge,  but  they  resolve  themselves 
Into  the  two  principal  questions  Involved  in 
this  appeal,  viz.:  'Did  the  court  have  Juris- 
diction?' and  'did  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action  T 
and  these  two  points  may  be  ccmBi^idated 
into  one  Jurisdictional  question,  as  the  ques- 
tion of  insiAdency  of  facts  is  merged  Into 
that  of  Jurisdiction  of  the  court" 

The  appeal  involves  the  constmctioo  of  the 
school  laws  of  the  state  (Act  1896;  22  St 
at  Large,  pp.  160-162,  165,  166),  so  much  of 
which  as  Is  necessary  In  the  consideration  of 
the  appeal  is  as  follows: 

"Sec.  28.  •  •  •  The  8cho<^  funds  of 
each  school  district  shall  be  distributed  and 
expended  by  the  board  of  trustees  for  tbe 
best  Interest  of  the  school  district  according 
to  the  Judgment  of  the  board  of  truatees,  on 
their  warranty  approved  by  flie  county  super- 
intendent of  education.    •    •    • 

"Sec  29.  The  county  board  of  education 
shall  constitute  an  advisory  board,  with 
whom  the  county  superintendent  of  educa- 
tion shall  have  the  right  to  consult  when 
he  Is  In  doubt  as  to  his  official  duty,  and  also 
a  tribunal  for  determining  any  matter  of 
local  controversy  In  reference  to  the  con- 
struction or  administration  of  the  scbool 
laws,  with  the  power  to  summon  witnesses 
and  take  testimony  If  necessary,  and  when 
they  have  made  a  decision  said  decision 
shall  be  binding  upon  the  parties  to  the  con- 
troversy: provided,  that  either  of  the  parties 
shall  have  the  right  to  appeal  to  tbe  state 
board  of  education.    •    •    •" 

"Sec.  3Z  Each  school  district  shall  be  nn- 


educatloii." 

"&te.  37.  TlM  bowd  of  truatMB  (o  «acb 
Bchool  district  BhaU  take  tb«  laaaagemeBt 
and  eotttrol  of  tbe  loeal  educational  iBtereste 
«f  tine  wnw,  and  stuOl  vleK  e»cti  acbool  41b- 
trlet  at  iea«t  «mf  la  •very  Mbool  tern,  and 
shall  ba  svbject  to  the  •Ofwrrlaioa  aod  orders 
of  the  eountF  bMWd  of  •Awemtion." 

''Sec.  80.  Tlic  acbool  trvatoei  of  the  aeTeral 
«cbool  dtetriets  ww  aathortud  and  Mupo-wer- 
«d  to  aeU  anr  acliool  propniy,  roal  or  per- 
sonsl.  In  tb«ir  tchool  4totricts  vrbeaevcr 
they  doAtu  It  axpedlent  to  do  bo,  and  to  ap- 
ply the  proceeds  «(  aale  or  aalaa  to  ttie  aobeol 
fond  of  tlie  dtetrlet  wtiereln  aueh  sale  Is 
made:  pBOvidod,  that  tbe  ooaseiift  of  tbe 
county  boand  of  oduoatton  bo  first  obtaiaed 
t>y  the  tnistoes  deslrlikg  to  make  sach  sale. 
That  It  alwll  be  tbe  duty  of  tbe  said  board 
«t  tnMteea,  ^Wthln  thirty  days  after  said 
aale,  to  eocloiie  a  report  of  tbe  aame  to  tk& 
connty  bawd  «f  edueatlon,  eetting  forth  the 
terms  and  amount  of  said  sale." 

lit  vEU  thus  be  seen  that,  vblle  tbe  bosard 
of  tmstses  haive  th«  raanagemeut  and  con- 
trol of  tbe  school,  district,  they  are  "sab- 
Ject  to  the  supervision  of  the  eonnty  board 
of  edueatlon,"  and  "subject  to  the  snpervi- 
slon  aod  orders  of  the  county  board  of  edu- 
cation"; that  the  ooonty  board  of  education 
is  a  "trllninal  for  determining  any  matter 
of  local  controversy  In  reference  to  the  con- 
RtructloD  or  adminlBtratlon  of  tbe  school 
iaws,  •  «  «  and  wteo  they  laere  made 
a  decision,  it  shall  be  binding  vpon  tbe  par- 
ties to  the  eontro^eisy."  The  oomplaint  al- 
leges that  the  first  site  was  located  and  ee- 
tabilahed  by  the  board  of  trustees  in  1888, 
which  was  afterwards  canflniied  by  three 
•nccessVre  boards  of  education,  and  that, 
when  petitions  were  presented  to  two  of 
said  boards  asking  for  a  duinge  of  said  sttee, 
the  grontins  of  tbe  same  was  refused.  Tbe 
decision  of  the  county  board  of  education 
was  binding  nntil  revei<ssd  by  tliat  board. 
It  was,  tbevefors,  nsda-wful  for  the  board  of 
trustees  to  obonge  tbe  site. 

The  complaint  also  allegas  that  the  board 
of  trustees  "ate  now  building  and  enecttng 
with  the  public  funds  set  apart  for  said 
school  district  a  scbool  house  ter  aaid  dis- 
trict at  anotber  place."  This  Is  an  nnlawful 
use  of  the  public  funds,  .wbicb  tbe  ooHrt, 
In  th«  exercise  of  Its  equltaliie  powers,  will 
enjohi.  In  Cramptoo  t.  £abilaiEte,  101  C. 
«.,  at  page  609,  25  L.  Ed.  1070,  Ui.  Justice 
Field  used  this  laiwnage:  "Of  the  right  of 
-resident  taxpeyeni  to  Invoke  tbe  ioterpssi- 
tion  of  a  court  «f  equity  to  prevent  an  U- 
lesfll  dispaaBltlon  of  the  aoaeys  of  the  connty 
'*  *  *  there  Is  at  this  day  oo  serious  4UOS- 
tiOB."  'Bee,  also,  authorities  cited  by  Mr. 
CUet  Jnrtlee  Aleiver,  in  Butler  v.  Ellerbe,  44 
e.  Cat  iMge  288,  22  8.  E.  425.  We  are  aat- 
iafted  tbat  the  circuit  court  had  jurisdiction, 


ttiat  tbo  otder  of  tbe  dircnlt  csort  be  aflum- 


WAIMKBi,  Clerk,  ▼.  KIUJAJN  et  al. 
(Sopreme  Ooart  of  Seutb  Caioiiaa.    Feb.  SI. 

1DI02.) 
AWBRSB  »OMEaBU>N~PRIMin(PTION»-VILI<S 

ITT     OF     BSTATg-ATrORNBY'S     PEHf-MORT- 

OAoa  PoascuostfRfB-rARTmoN. 

1.  No  poeaoflaption  of  an  adverae  holding 
arlees  wiiere  tbe  property  is  in  possession  of 
tbe  executor,  wno  is  aiso  one  of  tbe  heirs. 

2.  Where  a  testator  orders  his  land  to  be 
sold  sad  the  proceeds  dinrided,  tbe  fee  does  not 
rest  by  opsTotiwa  «€  law  in  the  •ersone  to 
whom  the  proceeds  of  tlie  sole,  wbea  made, 
are  to  be  given. 

3.  Where  a  wSl  directs  certain  land  to  be 
sold,  and  the  prooeedi  divided,  a  mortgage  of 
tbe  lend  by  the  devisees  is  invalid,  and  consti- 
tutu  only  an  asaignment  of  isucb  mortgagors' 
Interest,  which  will  be  enforced  as  an  equity 
la  tbe  alleged  mortgagee. 

4.  Where  it  is  necessary  to  obtsiio  the  dime- 
tion  of  tbe  court  as  to  the  coajstruction  of  a 
will,  tbe  expense  of  tbe  adjudication  Is  a 
charge  ou  the  estate. 

fi.  In  determining  tbe  ft*  to  be  paid  tor  at- 
torney's services  in  constrotaig  a  will,  there  is 
no  error  in  fixing  the  compensation  at  -a  lump 
sum. 

6.  Where  a  mortgage  provided  for  attorney's 
fees  in  case  of  sale  nndsr  tbe  power,  and  the 
mortgagee  is  l»pugbt  into  court  as  a  defend- 
ant iu  an  action  to  settle  the  estate  of  tbe 
mortgagor's  ancestor,  aiid  the  property  is  sold, 
the  mortgagee's  attorney  is  not  entitled  to  a 
fee  out  of  tbe  mortRBged  property. 

7.  Wbere  in  partition  tbe  person  interested 
most  largely  in  tbe  property  claims  tbat  a  sale 
In  lots  would  be  prejudicial  to  his  rights,  and 
there  Is  evidence  to  snstain  snob  view,  the  sale 
will  be  made  in, bulk,  la  aococdapce  with  bis 
desire. 

A-iweal  from  common  pl«w  elwult  eoort 
of  Bluhland  coooty;    Qtnf,  JvidgB. 

Aotloo  by  f.  F.  Wallcer,  olesk  of  tbe  court, 
•a  odmiDlstrator,  against  J.  A.  KllUao  and 
otbem.  Fium  a  daecee  for  piHlntltf,  dsfeod- 
ants  Gbarlas  U.  Ua/imon  4nd  «tb«CB  ai^saL 
Afilrnisd. 

Andrew  Orawford,  for  appellant  Mansoo. 
3bo.  T.  Belbels,  for  appMlaats  KUlian.  Jno. 
P.  Thomas,  Jr.,  for  appellee. 

POF£,  J.  Bll  KiUlaa,  of  SLichlapd  coun- 
ty, in  this  atate,  departed  this  life  on  tbe  IStb 
day  of  Daeember,  %SK,  setaed  and  peaseaned, 
amongst  ether  things,  »f  all  that  tract  of 
laad  io  said  eenaty  and  stfUte,  eeatalnlag  615 
acres,  bmsc  or  less,  known  as  the  "Liyneb 
land."  By  bis  last  ariU  and  testament  be 
appointed  his  widow,  lira.  Jnlta  Kllliaa,  tbe 
sole  executrix  sf  his  said  last  will  and  tosta- 
■teat  wbo  x]8aU&ed  as  sueb  executrix,  and 
anterad  npon  tbe  dischaivo  of  tbe  dutiea 
of  bar  aald  odSoe,  soon  after  the  death  ot  her 
teatetor.  The  fifth  Item  of  said  laat  will  and 
testamcBt  provides  as  fdlows:  "Item  5. 
When  my  son  MUUm  Klllian  ahall  reach  tbr 


shall  seem  best,  my  tract  of  land,  containing 
six  hundred  and  fifteen  acres,  known  as  the 
'Lynch  Land,'  represented  by  a  plat  and 
grant  dated  28  Augost,  1852;  the  proceeds 
of  said  sale  to  be  eqnally  divided  amongst 
my  three  sons,  John  Henry  ElUUan,  JoB^h 
Arthur  Kllllan,  and  Milton  Raider  KilUan. 
each  taking  one-third  part  thereof;  and,  if 
my  son  MUtcKi  KilUon  should  die  before  at- 
taining the  age  of  twenty-one  years,  then  the 
said  sale  hereby  directed  shall  be  made  as 
soob  after  his  death  as  my  executrix  may 
consider  advisable.  If  either  of  my  said  sons 
should  die  before  sale  above  described,  with- 
out having  child  or  children  living  at  the 
time  of  his  death,  then  his  share  shall  go 
to  the  surviving  brother  or  brothers,  as  the 
case  may  be."  Mrs.  Julia  departed  this  life 
testate  before  having  exercised  the  power 
to  sell  the  lands.  Her  will  was  duly  admit- 
ted to  probate,  and  her  son  Joseph  A.  Kil- 
Uan, a  defendant  here,  was  named  as  her 
executor,  and  qualified  as  such.  By  the  law 
as  it  existed  in  this  state  until  the  year 
1880,  he  became  the  executor  of  his  father's 
will.  He,  too,  failed  to  exercise  the  power 
to  sell  the  said  lands  named  In  said  item  6. 
Joseph  A.  Killian,  having  completed,  as  he 
thought,  no  doubt,  all  the  duties  of  his  office, 
procured  the  probate  court  for  Richland  coun- 
ty to  grant  him  a  discharge  as  such  executor 
on  the  14th  June,  1879.    John  Henry  KlUlan 

departed  this  life  on  or  about day  of 

February,  1880,  intestate,  leaving  his  wid- 
ow, Oatberlne  Killian,  and  one  son,  James 
Ell  Killian,  as  his  only  heirs  at  law,  next  of 
kin,  and  distributees.  His  widow,  Gath»ine 
Killian,  departed  this  life  in  the  jiear  1890, 
leaving  her  son,  the  said  James  Eli  Killian, 
as  her  only  heir  at  law,  next  of  kin,  and  dis- 
tributee. The  said  James  EUl  Kllllan  depart- 
ed this  life  Intestate  on  the  ISib  January, 
1897,  never  having  married,  leaving  paternal 
uncles,  Joseph  A.  Killian  and  Milton  R.  Kll- 
llan, and  his  maternal  uncle,  William  B.  Tay- 
lor, as  his  only  heirs  at  law,  next  of  kin,  and 
distributees.  James  BU  KiUiab  left  debts 
unpaid  which  amount  now  to  about  $100. 
But  Joseph  A.  and  Milton  R.  Kllllan  in  1888 
mortgaged  their  two-thirds  interest  in  the  615 
acres  of  land  to  secure  a  debt  now  held  by 
Charles  H.  Manson,  of  a  little  over  $1,200. 
The  clerk  of  the  court,  J.  F.  Walker,  pro- 
cured himself  ai^lnted,  as  required  by  law, 
administrator  of  the  estate  of  James  Ell  Kll- 
llan, deceased,  and  advertised  for  demands 
against  Intestate's  estate.  J.  N.  Hunter  pre- 
ferred a  debt  stlU  subsisting,  and  another 
debt  was  presented.  The  said  J.  F.  Walker, 
as  clerk  of  court,  then  procured  letters  of  ad- 
ministration cum  testamento  annexo  on  the 
estate  of  Ell  Kllllan,  deceased.  Creditors  of 
the  said  James  Eli  Killian,  deceased,  threat- 
ened to  sue  for  their  debts.    The  said  admin- 


lian,  WiUiam  B.  Taylor,  Charles  H.  Manson, 
and  J.  N,  Hunter,  as  defendants,  asking  for 
a  construction  of  the  will  of  Eli  Klllfain,  de- 
ceased, to  e&Join  creditors  of  James  E.  Kil- 
lian from  suing,  to  sell  lands  to  pay  debts, 
etc.  In  the  answors  of  the  def^idaiits  Jo- 
seph A.  and  Milton  R.  Killian.  they  set  up 
the  facts  that  they  and  their  nepheiw  James 
E.  Killian  had  held  the  lands,  taking  to  them- 
selves the  profits  thereof  under  said  Item  5  of 
their  father's  (EU  KlUlan's)  will.  They  ad- 
mitted that  they  had  mortgaged  their  two- 
thirds  ot  the  lands  to  secure  a  debt  now 
owned  by  the  defendant  Charles  H.  Manson, 
for  something  over  $1,200  at  its  inceptl(Mi, 
but  they  insisted  that  they  each  bad  con- 
veyed to  Jno.  T.  Seibels,  Esq.,  a  oae-third 
interest,  each,  in  the  sliare  of  Jno.  H.  Kll- 
llan, which  was  devolved  by  law  upon  their 
hephew  James  E.  Killian  in  his  lifetime. 
They  Insisted  that  the  616  acres  should  be 
divided  for  sale  into  six  tracts,  of  a  little 
more  than  100  acres  In  each  said  tract  as  so 
divided.  The  answer  of  Charles  H.  Manson 
set  up  the  debt  he  held  against  the  two- 
thirds  owned  by  Joseph  A.  and  Milton  R. 
Kllllan  in  the  016  acres  of  land,  and  denied 
that  it  would  be  to  the  best  interests  of  the 
owners  of  said  lands  to  divide  the  same. 

By  the  order  of  Jndge  Benet,  all  the  Issnea 
of  law  and  fact  were  referred  to  the  master 
for  Richland  county.  In  his  report,  after  tak- 
ing much  testimony,  amongst  otber  things, 
he  hdd  that  the  mortgage  held  by  Mr.  Man- 
son  could  not  operate  as  a  mortgage  of  land, 
but  should.  In  equity,  be  construed  as  an  as- 
signment of  their  shares  of  the  purchase 
money  of  two-thirds  ot  said  lands;  that  Jno. 
P.  Thomas,  Esq.,  as  plaintiff's  attorney,  was 
entitled  to  a  fee  of  $250,  to  come  out  of  the 
proceeds  of  sale  of  the  whole  615  acres,  after 
payment  of  costs;  that  the  (me-third  of  the 
proceeds  of  sale,  after  discharging  its  share  of 
said  fees  and  costs,  should  be  first  applied  to 
the  payment  of  the  debts  as  herein  reported 
of  James  Ell  Kllllan,  deceased,  expenses  of  ad- 
ministration, and  then  aftrarwards  the  balance 
remaining  should  be  applied  as  follows:  One- 
thlrd  to  be  paid  to  W.  B.  Taylor,  and  the 
other  two-thirds  thereto  to  John  T.  Seibels, 
Esq.;  that  the  lands  would  sell  more  advan- 
tageously if  sold  in  one  tract,  rather  than  to 
be  divided  up  into  100-acre  lots  or  parcels. 
To  this  report  the  defendants  O.  H.  Manson 
and  J.  A.  and  M.  R.  Killian  all  excepted. 
The  exceptions  came  on  to  be  heard  by  his 
honor  Judge  Ernest  Gary,  who  thoeafter 
passed  the  following  decree: 

"This  cause  came  on  to  be  heard  btf  ore  me 
up<m  the  report  of  John  S.  Vemer,  master 
for  Richland  county,  of  date  November  7, 
1900,  to  whom  it  had  been  referred  to  hear 
and  determine  all  the  Issues  of  law  and  fact 
raised    by    the    pleadings.     The    defendant 
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of  Cbarles  H.  Manson  raised  the  point  that 
the  doctrine  of  equitable  conversion  did  noit 
applj  to  the  land  mentioned  In  the  wiU  of 
El  Kllllan.  and  by  said  wlU  directed  to  be 
sold,  and  that  the  master  erred  In  holding 
and  in  finding  that  there  had  been  no  exercise 
or  attempt  to  exercise  the  power  of  sale  giyen 
by  said  wiU,  and  that  the  master  erred  In 
holding  that,  the  said  land  being,  in  con- 
templation of  law,  personalty,  the  mortgage 
held  by  said  defendant  operated  only  as  an 
equitable  assignment  of  the  interest  of  the 
mortgagors  thereunder  in  the  proceeds  of  the 
sale  thereof,  and  that  the  master  erred  in 
finding  that  the  costs  of  the  administratl(Hi 
of  the  estate.  Including  a  fee  of  |250  for 
his  attorney,  should  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  property  prl(Mr  to  the 
claim  of  the  defendant  Manson.  Now,  It  ap- 
peal's that  EH  KiUlan  died  In  1873,  seised 
of  a  tract  of  land  In  Richland  county  known 
as  the  'Lynch  Land,'  and  that  he  provided 
In  his  wUl  as  foUows:  'Item  6.  •  •  •' 
[Then  the  decree  sets  out  the  item  In  full,  for 
which  see  the  first  part  of  this  opinion.]  The 
master  finds  that,  notwithstanding  Milton 
R.  KiUian  had  passed  the  age  of  twenty-one 
years,  there  had  been  no  exercise,  nor  any 
attempt  to  exercise,  the  power  of  sale  given 
by  item  6  of  the  wUl  of  the  said  Eli  Kllllan, 
either  by  his  executrix  or  the  executor  of  his 
executrix.  This  finding  Is  sustained  by  the 
evidence.  It  also  appears  by  the  evidence 
that  there  was  no  adverse  holding  of  the  land 
in  question  by  Joseph  A.  KiUIan  and  M.  R. 
Kllllan  as  against  their  brother,  John  Henry 
Kllllan,  or  their  nephew  James  Eli  Kllllan, 
the  son  and  heir  at  law  of  said  John  Henry 
Kllllan,  and  I  find  accordingly.  I  think,  also, 
that  the  master  is  correct  In  his  legal  con- 
clusions that  under  the  will  of  Eli  Killlan, 
by  the  doctrine  of  equitable  conversion,  the 
land  must  be  considered  as  personalty;  and 
Bald  tract  of  land  being,  in  contemplation  of 
law,  only  personal  property,  the  mortgage  of 
J.  A.  and  M.  R.  Killlan  to  Charles  H.  Man- 
son  is  not  a  lien  upon  the  land,  but  operates 
as  an  equitable  asslgnmoit  of  the  interests  of 
J.  A.  and  M.  R.  Killlan  In  the  proceeds  of 
the  sale  at  the  time  it  was  given,  on  March 
2S,  1888.  These  conclusions  are  supported 
by  the  authorities.  Wood  v.  Reeves,  23  S.  O. 
385;  Dnnlap  v.  Garlington,  17  S.  C.  672;  An- 
drews V.  lioeb,  22  S.  O.  275.  In  Wood  v. 
Reeves,  the  chief  Justice  says:  'Land  di- 
rected to  be  sold  by  a  will,  and  the  proceeds 
divided,  is  converted  into  personalty,  money, 
which  cannot  be  mortgaged.'  23  8.  C.  387. 
Mr.  Pomeroy  says:  'Lands  directed  to  be 
converted  Into  money  go  to  testator's  personal 
representatives,  or  are  included  in  a  residuary 
bequest  of  his  personal  property.'  1  Pom. 
Eq.  Jur.  S  37.  This  quotation  Is  cited  with 
approval  by  our  court  in  Colton  t.  Galbraith, 
85  S.  C.  534,  14  S.  E.  957. 


the  settlement  and  of  the  administration  of 
the  estate  of  Ell  KiUian.  The  action  is 
brought  by  the  plaintiff  In  his  representative 
capacity,  asking  for  a  construction  of  the 
will  of  Eli  Klllian,  and  that  he  be  Instructed 
as  to  his  duties  thereunder;  that  creditors  be 
called  In,  and  that  he  be 'allowed  to  account 
before  the  court  for  bis  actions  and  doings  as 
administrator,  etc.;  and  that  he  be  thereup- 
on discharged  from  accountability,  etc.  We 
have  here  the  case  of  a  plalntitC  who.  In  a 
fiduciary  capacity,  comes  into  court  to  ask 
for  Instruction  as  to  the  proper  management 
and  disposition  of  a  common  fund,  and  the 
settlement  of  an  estate  where  there  are  con- 
flicting Interests.  In  such  cases  It  is  usual 
to  make  an  allowance  for  counsel  fees  for 
plaintiff's  attorney,  as  a  necessary  expense 
incurred  in  the  execution  of  his  duties.  As  Is 
said  in  Hand  v.  Railroad  Co.,  21  S.  C.  178: 
'The  underlying  principle  fn  all  these  cases, 
where  one  has  been  allowed  compensation 
out  of  a  common  fund  belonging  to  others  for 
expenses  incurred  and  services  rendered  in 
behalf  of  the  common  interests,  is  the  princi- 
ple of  representation  or  agency.  Where  such 
compensation  has  been  allowed,  the  party 
claiming  has  been  in  some  way  the  recognized 
and  authoritative  representative  of  the  whole, 
and  therefore  authorized  to  contract  for  the 
whole.  Thus  executors,  administrators,  and 
other  trustees,  being  the  legal  representatives 
oif  the  parties  interested  in  the  trust  fund 
or  property,  have  been  usually  allowed  credit 
for  all  necessary  and  reasonable  charges  in- 
curred by  them  in  the  proper  management 
and  protection  of  the  trust  fund.'  So,  In 
Lawton  v.  Perry,  45  8.  O.  319,  28  S.  B.  63, 
which  was  a  creditors'  bill  for  the  purpose  of 
subjecting  the  lands  to  the  payment  of  debts. 
It  was  held  to  be  a  proper  case  for  plain- 
tiff's counsel  fee  to  be  paid  out  of  the  com- 
mon fund;  and  In  Brooks  v.  BroiAs,  12  S.  C. 
424,  it  is  held  that  counsel  fees  to  an  execu- 
tor may  be  allowed  in  the  discretion  of  the 
circuit  Judge.  I  find  that  the  amount  fixed 
by  the  master  for  the  counsel  fee  of  plaintiff's 
attorney  in  this  case  is  sustained  by  the  evi- 
dence, and  is  reasonable. 

"The  defaidants  J.  A.  and  M.  R.  Killlan 
except  because  the  latter  finds  that  in  addi- 
tion to  the  sum  of  $1,066.98  tor  principal  and 
interest  represented  by  the  note  and  mort- 
gage filed  by  the  defendant  Manaon,  there  la 
due  and  owing  thereon  to  the  said  defendant 
by  J.  A.  and  M.  R.  Killlan  the  sum  of  $166.59 
for  attorney's  fees,  and  because  he  finds  that 
a  sale  of  the  land  as  a  whole  would  be  more 
advantageous  to  all  parties  in  intra-est,  rather 
than  a  sale  in  parcels.  The  right  of  the  de- 
fendant Manson  to  an  attorney's  fee  upon 
the  amount  due  upon  his  note  and  mortgage 
depends  upon  the  contract  of  the  parties  as 
evidenced  by  the  note  and  mortgage.  Un- 
der the  terms  of  the  note  and  mortgage,  I 


tained  In  the  mortgage.  A  •ale  under  ue 
order  of  ttae  court  In  tbia  proceedln;  woald 
uot  dome  within  the  tenna  at  the  mortgage. 
Assoclatian  v.  McCartba,  43  S.  O.  72.  20  B.  E. 
807.  8ee.  alw,  EUls  t.  Yoong,  31  6.  C.  325, 
d  6.  B.  955.  I  concur  in  the  master'a  finding 
as  to  the  adv1sBbllit7  of  tbe  eaie  of  the  prop- 
«rt7  as  a  whole." 

Tlien  followB  the  Judgment,  provkliag  ter 
the  sale  at  tbe  property,  and  the  distribution 
of  the  fand  In  accordance  with  tbe  foregoing 
T*ew. 

To  tills  decree  the  defendant  G.  H.  Uanaon 
filed  the  following  eKceptlons:  '^1)  EV>r  llMt 
bis  honor  erred  In  balding  that,  notwltti- 
stending  Milton  B.  Klllian  bad  passed  ttae 
age  of  twenty-one  yeara,  there  bad  been  no 
eKerdse,  or  attempt  to  exercise,  the  power 
of  sale  glren  by  item  5  of  tbe  wia  of  said 
Ell  KilUan.  either  by  Ub  exeentrlx  or  tbe 
executor  of  said  executrix, whereas  he  stwnld 
have  lield,  nnder  the  evidenee,  that  the  prep- 
erty  at  Issue  had  gose  into  possessloo  of  ttae 
KlUians,  who  bad  lield  tlie  same  advenaely 
and  under  presomption  of  a  grant  for  ten 
and  twenty  years,  respectively,  against  all 
parties  and  against  tbe  world.  (2)  That  bin 
honor  erred  In  boiding,  faither,  tbat  said 
land  being.  In  oonitemptatlen  of  law,  only 
personal  property,  tbe  mortgage  of  tbe  Kll- 
Uans  to  CtiaTles  H.  Manson  'is  not  a  lien 
upon  tlie  land,  but  operates  as  an  eqnltable 
assignment  of  the  interests  of  said  Klllians 
in  the  proceeds  ef  the  saie  at  the  time  It  was 
given,  flOQ  26th  Mar«h,  1868.'  when  be  should 
ba.Te  held  that,  even  as  au  equitable  aaalgn- 
meet.  It  did  become  a  lien,  in  contem{)iatlon 
of  law,  witb  a  claLoa  ob  It  hi  favor  of  the 
assignee,  to  be  paid  in  pref^reoce  to  any 
oChei-  demand  established  against  tbe  estates 
of  which  It  might  be  a  part.  <3)  That  bis 
honor  erred  (n  boldiog  that  tbe  altewanee 
of  an  atteraey's  fee  for  i^laiutiff  in  this  pro- 
ceeding Is  oite  of  tbe  legitimate  expenses  of 
the  eettlemeat  and  of  tbe  administration  of 
the  estate  af  £11  KiUlan,  and  more  especially 
bi  decrecang  tiiat  aaid  fee  should  talie  prece- 
dence of.  and  be  ^aid  before,  tiie  dalm  of 
C.  H.  Manson.  (4)  That  liis  houor  erred  In 
holding  that,  aider  the  terms  of  the  note  and 
mortgage  faeM  by  O.  H.  Manaon,  there  was 
no  agreement  to  pay  an  attonaey's  fee,  ex- 
cept bi  the  event  of  a  tale  by  Manson  under 
tbe  power  contained  in  tbe  mortgage,  «b- 
peciolly  ns  said  3Iansan  was  forced  Into  tbis 
proceeding  in  foredosm'e  as  a  defendant, 
thus  enabling  blm  only  in  that  manner  to 
sell  tlte  proitcrty  nn  ivliicfa  be  held  a  mort- 
gage, wheiieby  iie  was  denied  the  privilege 
of  seUtng  in  oceordanee  with  the  strict  letter 
of  tbe  power  contained  therein.  (5)  That  bis 
Itomar  erred  in  not  Jioldtng  tliat  tite  fee  of 
$2B0  decreed  In  Cairar  of  tbe  plaintiff's  attor- 
ney slionld  be  paM,  as  tlie  san»e  affects  the 
Manson  mortgage,  after  the  latter  had  been 


fee  at  a  lump  anm,  wsen  all  of  tlM  evidence 
iwlatlng  tliereto  dedanas  that  the  amount 
thereof  sboold  lie  eoatroUod  by  tbe  selUng 
prloc  of  ttae  land  when  it  is  sold  hj  tbe  mas- 
ter." 

We  will  first  dlspoM  of  Mr.  HaMOD's  es- 
ceptloos: 

(1)  The  Ant  exeeptloa  cannot  be  aiiataln- 
ed,  for  there  la  bo  evtdeaoe  offiered  going 
to  abow  tliat  tiie  parties  interested,  to  wit. 
the  three  aoM  of  BU  KlWan,  elected  to 
talce  tbe  lands  la  qoestian  without  any  or 
dlscbaig«d  from  ttae  duty  of  tbe  cxeciitrix 
or  her  executor,  or  tbe  adailnistralur  earn 
testamento  aonexo  of  Ell  KflUan,  daccaacd. 
under  item  fi  of  his  wtU,  to  aeU  aaid  lands 
Cor  tSie  dlrlsiwt  of  the  prooaeds  at  aale 
ameogst  tbea.  If  we  were  to  draw  ■■  In- 
ference, we  wo«ld  say  that  tbe  deatb  vf  the 
eaweutrix  ao  aoon  after  she  undertook  tbedi^- 
eharge  of  tiie  dattea  of  ber  said  otBce  wa-: 
the  Crst  taterCerenoe  wlife  Item  S  of  E3i  KII- 
lian's  wlil.  After  that  tbe  defendant  Joseph 
A.  KlUian,  as  tbe  eaecotor  of  Mrs.  Ktllian's 
will,  failed  to  vealiEe  tliat  the  duty  of  exe- 
cntlng  EII  Kfllian's  wUl  was  derotved  by  law 
•pan  faim.  Ttate  being  so,  tte  sale  of  tbe 
lands  awaits  a  performanee  as  directed  br 
Bit  KlBlaa's  wUI.  Mo  presauption  by  rea- 
son of  the  possession  of  JToaeph  A.  aad  Mil- 
ton R.  Killiaii  oouM  raise,  beeavse  Joseph, 
as  executor,  held  ai  aodi  represeataChre  of 
Bll  KWian's  estate.  This  exception  is  over- 
ruled. 

C2)  The  «iro«it  jodge  oommttted  no  error 
a«  Is  referred  to  in  tbe  oaooBd  exoeptioo. 
Certainly,  if  a  teatater  ordera  certain  of  tal~^ 
lands  to  be  sold,  and  tlM  prooeads  of  tbe 
sale  divided,  tbe  fee  to  aaid  lands  does  do: 
rest  by  operation  at  law  is  -the  petooaa  to 
whom  tbe  prooeeds  at  side,  when  uaade.  are 
given.  It  bocomee  a  personal  eatate  or  a 
legacy  In  euch  persoaa.  Any  attempt  to 
mortgase  ttae  buwl  by  ttae  bwo  aoBs,  Jooepti 
and  Milton,  cannot  iq>erate  as  a  mortgage. 
It  is  only  an  assignment  of  onefa  sbareF. 
which  wUl  be  enforced  as  an  eqaHy  to  tbe 
aBeged  atortgagee.  It  wma  set  a  ouperior 
lien  to  the  espeasea  of  admbiiatniClon,  bnt 
only  displaces  any  subaairuent  lien  Soaepb 
and  Slllton  might  have  aougtrt  to  plaee  upon 
ft.     The  second  'exception  is  o<r«rraled. 

(3)  We  think  the  <!ircQit  Judge's  docree  as 
to  the  fee  «f  Mr.  Thomas  is  entirely  correct. 
It  became  neoessary  to  obtain  tbe  dhreetioi: 
of  tbe  court  as  to  the  adndntatratlaii  of  El: 
Kfllian's  wHl.  Tbe  constraeCion  aoaq^bt  br 
tbe  plaintiff  had  been  adjndleatad  herebi. 
Of  eoursc,  tbe  -expense  of  aach  a^Qodlcation 
mast  Call  as  a  cbarye  apon  tbe  eetste  of  Eli 
KiUlan.  iTbis  is  bH  that  tbe  drcatt  )ailge 
ordered.    This  third  esceptioa  Is  ovmahd. 

f4)  We  tfeiiOc  tbe  elrcatt  judge  was  eomct 
In  lo<Acing  to  the  alleged  mortgage  gtten  by 
Joseph  and  Slilton  Klllian  to  C  H.  Man^an. 


ae  overruled. 

(5)  As  to  tbe  flfth  excepdon,  ve  do  net 
think  the  circnlt  }udge  waa  In  «m*r.  Tbe 
fee  to  be  paid  Mr.  Tbomas  After  tke  pay- 
ment  of  the  cwta  iras  a  charge  upon  tbe 
n-bole  estate,  ooTeied  \jf  Iteon  5  of  Kli  KS- 
lian's  vrlil.  Theire  mu  ao  error  in  llKtng 
-sneh  couipeBBation  Ht  what  is  oaHed  a  "tump 
flnin."    Tills  «xiKptl<ai  is  wren^lad. 

The  defeodantB  J«Mepfa  amd  Milton  Einian 
also  preaenied  ezoeptlooa  tD  tbe  decree  aC 
Judge  Gary.    TbefleesoeirtlopBareaafollowB: 
"It  is  respectfully  solnnltted  thait  JkdB  itoaor 
tbe  presiding  Judee  en«d  in  oireRuUag  the 
third  exception  of  the  defendants  Joseph  A. 
Killian  aod  Milton  R.  KllUan  to  paragraykB 
15  and  16  of  the  master's  report,  wherein  be 
found  and  reported  as  follows:    (1)  Xtet  it 
would  inure  to  the  benefit  of  tbe  persons 
Interested  in  said  sale  that  said  tra«t  of  tamd 
sbould  be  soid  as  a  ^hole;   (3)  that  tbe  tract 
is  mostly  valuable  noiv  f«r  its  timter;    (3) 
that  It  is  best  to  sell  tbe  tract  as  a  whole, 
and  80  recoBunewls.— and  erred  in  ooaflcm- 
ing  said  finding  and  recommendatioiis,  and 
in  ordering  said  land  to  be  sold  In  one  parcel 
OS  a  whole;  said  exception  being  that  tiie 
testitDony  showed  <1)  that  it  would  be  memt 
adrantageous  to  the  interest  of  all  conoemed 
to  sell  said  lands  in  imrcels  of,  say,  100  acres, 
or  other  convenient  sizes,  and  that  tbe  said 
tract  is  capture  of  such  Aubdiyisione  with- 
out injury;  and  (2)  that  said  land  is  mora 
viiluable  for  agricultural  purposes  than  for 
timber;   and  (3)  that  a  sale  of  said  land  as 
«  whole  would  be  very  Injurious  to  tbe  in- 
terests of  all  persons  concerned,  except,  pos- 
sibly, that  of  the  said  mortgagee,  as,   tbe 
tract  being  large,   there  would  be  but  few 
bidders  therefor,  whereas,  if  sold  la  parcels 
on  easy  terms,  there  would  be  many  bidders, 
and  tbe  greater  amount  reaiixed  would  mor« 
tbaa  offset  all  the  additioBal  costs  rendered 
necessary,  whereas  it  is  respectfully  submit- 
ted that  said  exception  should  have  been  sus- 
talaed,  and  said  land  should  bare  been  or- 
dered sold  in  desirable  parcels,  to  be  siiown 
by  a  plat,  as  prayed  In  the  answers  of  the 
defendants."     The    exceptions    have    given 
some  trouble,  for  it  was  difficult  at  first  to 
see  why  tbe  division  of  the  lands  into  tracts 
of  100  acres  each,  and  sold  for  one-third  cash, 
and  two-tblrds  on  a  credit  of  one  and  two 
years,  secured  by  a  mortgage  of  each  lot  so 
sold,  might  not  he  more  advantageous  to  tbe 
Interests  of  all  concerned  than  for  the  whole 
tract  to  be  sold  in  a  body  at  one-tbird  cash 
and  two-tblrds  on  credit  of  one  and  two 
years,  especially  In  view  of  the  testimony 
that  at  least  two  persons  stood  ready  to  pur- 
chase;  but  upon  reflection  it  suggests  itself 
tbat.  If  the  615  acres  wei-e  so  divided.   It 
misht  be  tbat  tbe  central  two  tracts  might 
■be  as  advantageously  sold,  leaving  tbe  other 
fotir  tracts  with  no  bidders,  except  those  In 
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creditors  have  appeared,  demanded  tbeir  por- 
tions or  debts  from  the  'sole  heir,"  who,  with- 
out administration,  took  possession  of  and 
ccnsumed  the  estate.  The  courts  on  numer- 
ous occasions  have  stated  that  It  was  best 
for  the  indlTldual,  and  well  for  society,  that 
the  estate  of  every  Intestate  should  be  legally 
administered  upon.  In  tills  condition  of  af- 
fairs the  general  assembly,  on  February  26, 
1873,  passed  an  act  entitled  'An  act  to  provide 
for  the  administration  of  derelict  estates.' 
See  15  St.  at  Large,  p.  413.  This  act,  amended 
on  March  17,  1874  (15  St.  at  Large,  p.  704), 
now  appears  as  section  2034  of  the  Revised 
Statutes  of  1893,  and  reads  as  follows :  'When- 
ever it  shall  come  to  the  knowledge  of  any 
clerk  of  the  court  of  common  pleas  of  any 
county  in  the  state,  that  the  estate  and  effects 
of  any  deceased  person,  as  to  which  admin- 
istration could  legally  be  granted  by  the 
Judge  of  probate  of  his  county,  remains  for 
a  period  of  six  months  entirely  or  partially 
unadmlnlstered,  either  by  reason  of  no  ap- 
plication for  letters  cf  administration  or  from 
any  other  cause,  so  that  there  is  no  legally 
appointed  representative  of  such  deceased 
person,  it  shall  be  the  duty  of  such  clerk  of 
the  court  to  make  application  to  the  judge 
of  probate  of  the  county  for  letters  of  admin- 
istration on  the  estate  of  such  deceased  per- 
son, accompanied  with  a  statement  of  the 
nature,  conditions  and  value  of  the  said  es- 
tate, 90  far  as  It  may  be  known  to  him,  and 
thereupon  it  shaU  be  the  duty  of  such  judge 
of  probate  to  Insert  a  notice  of  such  appli- 
cation tn  the  usual  form  for  forty  days  In 
some  newspaper  published  in  such  county,  or 
If  there  be  none  such.  In  some  adjoining 
county,  and  also  at  the  door  of  the  court 
house,  and  after  such  notice  to  grant  to  such 
clerk  of  the  court  letters  of  administration 
on  the  estate  of  such  deceased  person,  with 
the  will  annexed.  In  case  there  be  a  will,  and 
the  clerk  shall  be  held  IlaUe  on  his  official 
bond  for  the  faithful  discharge  of  his  duties 
as  such  administrator.'  Derelict  estates  were 
such  as  are  not  administered.  Under  the  old 
act,  section  2023,  they  could  exist  Under 
the  new  act,  section  2034,  they  cannot  exist, 
unlesB  they  also  escape  the  vigilance  of  an 
officer  of  the  law,  whose  duty  It  is  to  admin- 
ister upon  them.  Under  the  earlier  acts,  ad- 
ministration could  be  had;  under  the  later 
acts,  administration  upon  intestate  estates 
must  be  had.  There  is  a  clerk  of  the  court 
and  judge  of  probate  In  the  county  of 
Charlestcm,  where  the  estate  in  question  Is 
located.  'It  has  come  to  his  knowledge'  that 
'the  estate  and  effects'  of  Carry  Whyte  Is 
in  his  county,  that  it  has  remained  there  for 
a  period  of  six  months  and  more,  entirely 
unadmlnlstered,  and  that  there  is  no  legally 
appointed  representative  of  the  said  Carry 
Whyte.    The  clerk  of  the  court  must  have 


and  in  his  custody.  It  is  the  legal  'duty*  of 
the  clerk,  under  the  specific  mandate  of  the 
law,  to  administer  upon  this  estate.  It  Is 
equally  the  duty  of  the  judge  of  probate  to 
grant  letters  of  administration  to  the  clerk. 
If  this  be  the  law,  and  the  facts  are  as  stated, 
this  court  Is  bound  to  follow  the  law,  and  to 
adjudge  the  legal  title  Is  not  in  her;  that 
plaintiff  has  not  the  legal  capacity  to  main- 
tain this  action,  nae  has  she  the  legal  right 
to  the  assets  or  the  possession  thereof  for 
which  she  sues.  The  legal  titie  Is  not  in  her. 
The  estate  is  derelict,  and  must  be  settied  tn 
the  manner  provided  by  law  for  the  settie- 
ment  of  such  estates.  The  fact  that  Carry 
Whyte  died  in  1887,  and  that  her  estate  has 
fcr  all  these  years  remained  unadmlnlstered, 
cannot  change  the  conclusions  just  stated; 
because  the  'estate'  has  been  concealed,  sur- 
reptitiously perhaps,  and  the  'knowledge'  of 
its  existence  come  to  the  clerk  but  recentiy, 
when  this  complaint  was  filed.  The  fact  that 
the  defendants,  Joseph  M.  Poyas  and  Susan 

B.  Mendenball,  invested  the  money  of  the 
intestate,  does  not  change  the  result  That 
money  was  an  asset  of  Carry  Whyte's  es- 
tate, and  as  such  belonged  to  her  adminis- 
trator, nis  appointment  will  relate  back  to 
the  day  of  her  death.  If  there  is  a  resulting 
trust  in  the  land.  It  Is  to  the  estate,  and  in 
favor  of  the  administrator,  not  this  plaintiff. 
Harrison  v.  Lightsey,  32  S.  C.  2»5,  10  S.  E. 
1010.  This  action  cannot  be  maintained 
against  Joseph  M.  Poyas  and  Susan  E.  Men- 
denball, as  executors  de  son  tort  of  the  es- 
tate of  Carry  Whyte,  because:  (1)  Ttie  com- 
plaint does  not  charge  them  as  such;  and  (2) 
'persons  chargeable  as  executors  de  son  tort 
are  not  liable  to  accoimt  to  the  next  of  kin, 
but  to  the  duly  appointed  executor  or  ad- 
ministrator of  deceased.'  Haley  v.  Thames, 
30  S.  C.  274,  9  S.  E.  110,  and  authorities  there 
cited,  including  Haselden  v.  Whltesidee,  2 
Strob.  353.  It  follows  that  the  demurr^ 
must  be  sustained,  and  accordingly  It  Is  or- 
dered, adjudged,  and  decreed  that  the  de- 
murrer of  Marlon  E.  Due,  as  guardian  ad 
litem  of  the  Infant  defendants  herein,  Naomi 

C.  Due,  Maud  P.  Due,  and  Arthur  L.  Due. 
to  the  complaint  herein,  be  and  hereby  are 
sustained,  and  that  the  complaint  of  the  plain- 
tiff herein  be  and  hereby  Is  dismissed,  as 
against  said  Infant  defendants,  and  that  the 
plaintiff  do  pay  the  costs  of  said  Infants  In 
this  action." 

F^m  this  order  the  plaUitiff  appeals. 

Young  Sc  Young,  for  appellant  Buiat  & 
Bulst  aud  Mordecal  &  Gadsden,  fen:  appellees 

GARY,  A.  J.  The  question  raised  by  this 
appeal  Is  whether  a  sole  distributee  of  an 
intestate  estate  can  maintain  an  action 
against  a  person  other  than  the  admlnistnr- 


plnlBtlff  la  th«  sole  diatribotee  of  the  liite»- 
tate's  estate,  aad  la  the  oinih  pankgraph  fur- 
ther alleges  that  "no  person  other  than  the 
plaiBtiCr  and  the  said  defendants  are  In- 
terested in  said  premises  as  owners  or  oth- 
erwise, and  that  said  defendants  have  no 
claim  thereto."  The  lan^age  just  quoted, 
in  effect,  alleges  that  there  are  no  debts 
against  the  estate,  for  if  there  are  creditors 
they  certainly  would  bare  an  Interest  in 
said  property.  As  the  appeal  is  from  orders 
sustaining  demurrers  to  the  complaint,  it  will 
be  necessary  to  refer  to  It  The  complaint 
is  as  follows:  "For  a  first  cause  of  action: 
(1)  That  Carry  Whyte,  bom  Poyas,  died  in- 
testate on  or  about  the  11th  day  of  Septem- 
ber, A.  D.  1887,  leaving  surrlTlng  her,  as 
sole  next  of  kin,  heir  at  law,  and  distributee, 
her  daughter,  Mamie  F.  Whyte,  who  has 
since  intermarried  with  Oirllle  J.  Grant,  and 
is  the  plaintitr  In  this  action.  (2)  That  at 
the  time  of  her  death  the  said  Carry  Whyte 
left  property  worth  $1,100  or  more,  and  no 
letters  of  administration  were  ever  granted 
on  her  estate.  (3)  That  the  said  Mamie  F. 
Grant  was  bom  on  the  24th  day  of  October, 
1875,  and  at  the  time  of  her  mother's  death 
was  a  minor,  to  wit,  of  the  age  of  twelve 
years.  (4)  That  on  informatloo  and  belief 
she  alleges  that  the  defendants,  Joseph  M. 
Poyas  and  Susan  E.  Mendenball,  bom  Poyas, 
the  brother  and  sister  of  the  said  Carry 
Whyte,  deceased,  illegally  and  without  au- 
thority of  law  took  the  property  of  this 
plaintiff,  which  she  had  inherited  from  her 
mother.  Carry  Whyte,  and  invested  a  part  of 
It,  to  wit,  the  sum  of  $1,100,  in  the  premises 
in  the  city  of  Charleston,  state  and  county 
aforesaid,  situate  on  the  south' side  of  Coop- 
er street,  and  known  by  the  number  67,  and 
which  are  more  fully  described  in  the  deed 
from  John  Brotliers  to<Josepb  M.  Poyas  and 
Susan  £.  Poyas  (iv>w  Mendenball),  bearing 
date  the  23d  day  of  August,  1892,  and  re- 
corded in  the  office  of  the  register  of  mesne 
conveyance  for  Charleston  county  in  book 
B  21,  p.  3C4,  a  copy  of  which  is  hereto  an- 
nexed, marked  'Exhibit  A,'  and  made  a  part 
of  this  complaint  (5)  That  on  the  same  day 
as  the  date  of  the  above-mentioned  deed 
Susan  E.  Poyas  (now  Mendenball)  ececuted 
•m.  declaration  of  trust,  and  attached  the  same 
to  the  said  deed,  and  which  is  recorded 
along  with  it,  whereby  she  declared  that 
she  held  one  undivided  half  portion  of  the 
s^ifi  lot  of  land  described  in  'Exhibit  A,'  in 
tmst  for  tlie  use  and  benefit  of  Marion  E. 
Due,  Naomi  C.  Due,  Maud  P.  Due,  and  Ar- 
thur I..  Due;  a  copy  of  said  declaration  of 
trust  is  hereto  annexed,  marked  'Exhibit  B,' 
and  made  a  part  of  this  complaint  (0)  That 
said  Maricm  E.  Due,  Naomi  C.  Due,  Maud  P. 
Due,  and  Arthur  L.  Due,  mentioned  in  the 
declaration  of  trust  aforesaid,  are  illegiti- 


Poyas  (now  Mendenball),  for  the  snm  <^ 
$1,100.  (Si  That  she  is  advised,  and  on  In- 
formation and  belief  alleges,  that  Joseph  M. 
Poyas  and  Susan  E!.  Mendenball  have  held 
the  premises  described  in  Exhibit  A  witb  a 
resulting  trust  for  the  use  aikd  benefit  of 
this  plaintiff.  (9)  That  Hxere  are  no  liens 
or  incumbrances  on  the  aforesaid  premises 
appearing  ot  record,  and  that  no  person 
other  than  the  pialntia  and  the  said  defend- 
ants are  interested  in  said  premises,  as  own- 
ers or  otherwise,  and  plaintiff  alleges  that 
said  defendants  have  no  claim  thereto.  For 
a  second  cause  of  action:  (1)  That  from  the 

day  of  September,  1803,  to  the  

day  of  September,  1880,  the  said  Joseph  M. 
Poyas  and  Susan  E.  Mendenball  wrongfully 
and  illegally  have  leased  the  said  premises, 
and  taken  and  collected  rent  for  the  use  and 
occupancy  of  the  said  premises  described  In 
Exhibit  A  at  the  rate  of  $10  a  month,  to 
wit  as  this  plaintiff  is  informed  and  believes, 
the  sum  of  $720,  and  kept  the  same  to  their 
own  use  and  benefit  (2)  That  the  plaintiff, 
being  wholly  lgn<»int  of  her  rights,  and  con- 
fiding absolutely  In  the  representations  of 
her  said  uncle,  Jos^b  M.  Poyas,  and  her 
said  aunt  Susan  E.  Mendenball,  that  she 
had  no  rights  in  the  premises,  suffaed  them 
to  receive  and  take  the  rent  as  aforesaid, 
and  that  no  part  of  the  said  sum  of  money 
so  paid  as  rent  has  ever  been  paid  to  this 
plaintiff.  (3)  That  only  within  the  last  few 
days,  to  wit  one  month,  has  she  learned  ho: 
rights  in  the  premises."  The  grounds  of  de- 
murrer to  the  first  cadse  of  action  were  as 
follows:  "(1)  Because  the  plaintiff  has  not 
'legal  capacity  to  sue,  in  that  she  is  not  en- 
titled, as  matter  of  law,  to  the  possession 
of  the  property  claimed  to  have  been  left 
by  and  to  belong  to  the  estate  of  tbe  intes- 
tate. Carry  Whyte,  and  there  is  no  resulting 
trust  to  her.  (2)  Because  tbe  complaint  does 
not  state  facts  soffident  to  constitute  a  cause 
of  action,  in  that  the  plaintiff  is  not  entitled, 
as  matter  of  law,  to  the  possession  of  tbe 
property  claimed  to  have  been  left  by  and 
to  belong  to  tbe  estate  of  the  intestate.  Carry 
Whyte,  and  there  is  no  resulting  trust  to 
her."  The  grounds  of  demurrer  to  the  sec- 
ond cause  of  action  were  as  follows:  "(1) 
Because  tbe  plaintiff  has  not  the  legal  ca- 
pacity to  sue,  in  that  she  is  not  entitled,  as 
matter  of  law,  to  the  rents  and  profits  of 
the  property  claimed  to  have  been  left  by 
and  to  belong  to  the  Intestate,  Carry  Whyte, 
and  there  is  no  resulting  trust  to  her.  c2> 
Because  the  complaint  does  not  state  facts 
sufilcient  to  constitute  a  €:au8e  of  action,  io 
that  tbe  plaintiff  is  not  entitled,  as  matter 
of  law,  to  the  rents  and  profits  of  the  prop- 
erty claimed  to  have  bera  left  by  and  to  be- 
long to  the  estate  of  the  intestate.  Carry 
Whyte,   and  there  is  no  resulting  trust   to 
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Tbe  plaintiff  «pp«ale4  iiDon  sewral  ex- 
ceptions, lint  It  wHl  a»it  IM  neceflsar;  to  cwa- 
Blder  ttem  la  detail,  am  they  rafaw-  pnicticai- 
ly  the  questioB  lierelnbefore  stated,  Trblcb 
we  proceed  to  cenaMer.  Tbe  autborlties 
cited  bT  bis  boaor,  tbe  cisealt  judge,  amply 
sustain  tibe'  s«B«ral  doctrine  tbat  aa  action 
to  recorer  tbe  as3«t»  «f  an  intestate's  efr 
tnte  can  only  be  maintained  by  bis  adaaln- 
Istratcor.  Bnt  tiie  case  of  Uuseo  v.  Wal- 
lacet  1  Bich.  Bq.  1,  nutkcs  an  exertion  to 
tbe  ffcofical  ntlek  when  tbere  ia  a  sole  dis- 
tributee and  tbere  aze  no  debts  ot  tbe  estate. 
Tbis  case  basi  not  been  overruled;  on  tiM 
contrary,  the  doctiiae  therein  announced  has 
b(>en  recognized  In  subsequent  caaee,  amone 
which  may  be  meBti<Hied  MarUey  v.  Single- 
tnry,  11  Rich.  Eq.  401,  and  Richardson  v. 
Cooley,  20  Sk  C.  350^— tho  last-mentioned  case 
having  been  decided  after  the  passage  of  the 
act  entitled  "An  act  to  provide  for  the  admin- 
istration of  derelict  estatess"  discussed  by  the 
ciifuit  Judge.  No  case  has  Iseen  loefore  the 
supreme  court  since  that  of  Huson  v.  Wal- 
lace, iBTOlviDg  the  same  facts,  and  what  was 
said  1b  subsequent  cases  must  be  construed 
with  referMtce  to  the  facts  ot  the  case  in 
-wblcb  the  language  was  used.  Uavlng 
lencbed  the  conclusion  that  tbe  demurrer  to 
the  flrst  cause  of  action  should  have  been 
ov«Tulo<l,  it  necessarily  follows  that  the  cir- 
cuit judge  erred  In  sustaining  the  demurrer 
to  the  second  cause  of  action.  Under  tbe  al- 
legations of  tbe  complaint,  the  plaintiff  was 
the  owner  ot  the  property  left  by  her  de- 
teased  mother.  It  was  Impressed  with  a 
trust  In  the  hands  of  Joseph  M.  Poyas  and 
Susan  K  MendenhaU.  The  plaintiff,  there- 
fore, bad  tbe  right  to  claim  the  property 
into  which  it  was  converted,  as  long  as  it 
could  be  identified. 

It  is  the  Judgment  o<  thl«  court  tbat  the 
JudgmoBt  of  tbe  circuit  court  be  revised. 


NASH  T.  WOODWARD. 

(Supreme  Court  of  South  Carolina.     Feb.  18, 

1002.) 

APPRAL—REVIBW— FINDING  IN  BQUITY— LIM- 
ITATIONS—PAYMENT  ON  ACCOUNT. 

1.  Where  a  finding  in  au  equity  case  by  the 
masti'i-  ia  reversed  by  the  circuit  court,  its 
jiidsmeut  will  not  be  disturbed  un1es.s  it  is 
shown  by  a  preponderance  of  the  evidence  that 
tbe  linditur  of  tbe  circuit  judge  was  erroneous. 

2.  I>imitations  do  not  ran  on  a  duebill  paya- 
ble on  demand  nutil  after  demand. 

3.  A  balance  found  due  on  a  running  account 
is  not  a  payment  on  a  note  at  the  end  of  the 
year,  for  which  the  account  runs,  so  as  to 
stop  the  running  of  limitations  on  such  note. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;    Buchanan,  Judge. 

Action  by  Shepard  Nash,  administrator  of 
Kancy  Woodward,  against  J.  P.  Woodward, 


"At  the  caU  of  tbe  reference  to  hear  the 
arguHent  in  tbi»  case,  plainticrs  counsel 
noTed  to-  aoatend  the  complaint  ia  order  that 
tlie  altegatioDB  oC  tbe  compdalnt  may  conform 
te  tbe  facts  Eooven.;  tba  amendment  to  be  as 

follows:     'Allegatloa  3.  That  on   the  

iacf  of  November,  1895,  the  defendant,  J. 
FrleFSon  Woodward,  paid  on  his  said  note  of 
$tl£0  tbe  sum  of  |10»  and  thereby  promised 
to  pay  to  tbe  said  Naney  Woodward  the  sum 
ot  $100  aad  iatereat  from  that  date;   that  on 

tbs  day  of  November.  1805,   the  de- 

futdaBt,  J.  FrlsFSon  Woodward,  paid  on  bi»  . 
said  note  of  $350  the  saon  of  ^1.03,  and 
Hberebf  promised  to-  pay  to  the  said  Nancy 
Woodward  ttke  sum  of  $308.97  as  of  tbat 
date.'  The  defendant's  attorney  objects  to 
tbe  ameodm«it:  First,  because  be  submits 
to  the  conrt  that  tb«e  Is  no  testimony  upon 
which  to  p«ss  such  an  amendment;  second, 
because  tills  action  is  in  the  nature  of  an  ac- 
tion against  tbe  defendant,  calliug;  him  to  ac- 
eeuDt  for  failure  to  perform  his  duty  as  agent 
in  ref»«ace  to  the  notes  referred,  toi  In  the 
complaint,  and.  also  for  an  accooatlng  for 
certahai  moMeya  alleged  to  have  been  Deceived 
by  bis  a»  agent,  and  the  proposesd  amend- 
meat  seeks  to  wholly  change  the  nature  of 
tbe  actuHi,  and  Into  an.  action,  upon  the  notes 
referred  to  In  the  complaint,  whereas,  in  the 
coaipilaint,  as  brought,  no  recovery  is  soufcht 
to  be  had  upon  tbe  notes  themselv«a,  which 
by  ttie  terms  of  the  complaint  are  aUeged  to 
be  out  of  date,  and  Judgment  is  specifically 
demanded  in  tbe- complaint  for  their  value; 
third,  because,  if  tbe  said  amendment  be  al- 
lofvedt  it  resolves,  tbe  complalot,  or  so  much 
of  it  as  relates  to  these  notes,  into  au  action, 
at  law,  and  th*  defendant  would  be  entitled 
to  and  would  demand  a  trial  by  Jury,  and  the 
master  would  be  ousted  of  Jurisdiction.  After 
bearing  argument  of  cgunsel  for  plaintiff  and. 
defendant  on  the  proposed  amendment,  I  have 
concluded  that  the  amendtaent  does  change 
materially  tbe  nature  of  the  action,  and  for 
that  reasMi  I  have  disallowed  the  amend- 
ment. 

"After  hearing  the  argument  of  counsel  for 
plaintiff  and  defendant  on  the  whole  case, 
and  after  a  careful  review  of  all  the  testi- 
mony taken  In  the  case,  I  beg  leave  to  make 
the  following  report: 

"First.  I  find,  as  a  matter  of  fact,  from  the 
testimony,  that  Mrs.  Nancy  Woodward  died 
about  the  23d  day  of  July,  1899.  SecoKd.  I 
find,  as  a  matter  of  fact,  from  the  testimony, 
that  Shepard  Nash  Is  the  duly  qualified  aC 
mlnlstrator  of  the  estate  of  the  said  Nancy 
Woodward,  deceased.  Third.  I  find,  as  a 
matter  of  fact,  from  tbe  testimony,  tbat  the 
defendant,  J.  Frlerson  Woodward,  was  the 
agent  of  his  mother,  the  said  Mrs.  Nancy 
Woodward,  deceased,  from  the  time  he  rent- 
ed the  land  from  Henry  Woodward,  to  wit. 


a  satisfactory  conclusion  as  to  tne  amount 
of  rents  for  which  the  defendant  Is  liable. 
Mr.  Henry  Woodward,  witness  f<w  the  plain- 
tiff, testified  that  the  contract  for  rent  with 
the  defendant  was  for  six  bales  of  cotton 
per  year,  beginning  January  1,  1895,  stating 
at  the  same  time  that  five  bales  of  cotton 
was.  In  his  Judgment,  a  fair  rent  for  the 
land;  but  inasmuch  as  his  brother,  the  de- 
fendant, complained  that  the  land  was  not 
bringing  enough  rent,  'I  wanted  him  to  pay 
enough.'  The  defendant,  on  the  other  hand, 
testified  that  he  rented  the  land  for  five  bales 
of  cotton,  and  had  never  contracted  to  pay 
more.  These  statements,  it  seems  to  me,  off- 
set each  other.  I  have  carefully  considered 
the  circumstances  surrounding  this  transac- 
tion, which  go  to  corroborate  the  statement 
of  Henry  Woodward,  on  the  one  side,  and 
of  the  defendant,  on  the  other  side,  and  ttaey 
seem  to  me  to  offset  each  other.  The  i)Ialn- 
tlff  has  alleged  a  renting  at  six  bales  of  cot- 
ton per  year,  and  it  Is  Incumbent  on  him  to 
establish  this  claim  by  the  clear  preponder- 
ance of  the  evidence.  This,  It  seems  to  me, 
the  plaintiff  has  failed  to  do,  and  for  this  rea- 
son I  find,  as  a  matter  of  fact,  from  the  tes- 
timony, that  the  defendant  rented  the  land 
for  five  bales  of  cotton  per  year  from  Janu- 
ary 1,  1805,  to  December,  1890.  Fifth.  I 
find,  as  a  matter  of  fact,  from  the  testimony, 
that  the  note  of  J.  Wesley  Stuckey  to  Mrs. 
Nancy  Woodward,  Introduced  Iti  evidence  In 
this  case,  was  for  $150,  and  that  the  same 
was  not  out  of  date  in  1899,  when  it  was 
delivered  by  the  defendant  to  Walter  Stuck- 
ey, one  of  the  sons  of  J.  Wesley  Stuckey,  and 
by  him  destroyed. 

"From  the  foregoing  findings  of  fact  and 
from  the  testimony  in  the  case,  I  find  the 
accounting  against  the  defendant  to  be  as 
follows: 

To  rent  of  land  (ram  1895  to  1899,  IncluslTO 
(see  sworn  account  ot  defendant) I  736  8S 

To  timber  sold  (see  sworn  account  ot  de- 
fendant)            80  00 

To  note  ot  defendant,  April  20,  1891..  tl60  00 

To   Interest   from  April  20,   1891,    to 
June  8,  1901 106  40 

266  40 

To  duebiU  ot  defendant,    November 

27,    1892   860  00 

To  note,  J.  W.  Stuckey,  July,  1897 160  00 

To  Interest  from  July,  1897,  to  June 

8,  1891  40  40 

190  40 

Total    debits    »1,613  65 

By  amounts  paid  out  for  and  on  apcount  ot 
Mrs.  Nancy  Woodward  by  the  defendant 
from  1890  to  1899  (see  sworn  account  of 
defendant)   840  64 

B.ilanre  due  by  defendant %  773  01 

"I  find,  as  a  matter  of  fact,  that  the  de- 
fendant Is  due  and  owing  to  the  plaintiff,  as 
administrator  of  the  estate  of  Nancy  W(od- 
ward,  deceased,  the  sum  of  $773.01. 

"I  find,  as  a  matter  of  law,  that  the  de- 
frndant  Is  liable  to  account  to  the  plaintiff. 


ana  auebiu  made  to  the  said  Nancy  wood- 
ward, deceased,  and  put  in  evldaux  In  this 
case,  and  also  for  note  of  J.  Wesley  Stuckey 
made  to  the  said  Nancy  Woodward,  deceased, 
put  In  evidence  in  this  case;  the  said  note 
having  been  delivered  up  by  the  d^endant 
to  Walter  Stuckey,  one  of  the  sons  of  J.  Wee- 
ley  Stuckey,  and  by  the  said  Waltor  Stnckey 
destroyed. 

"I  find,  as  a  matter  of  law,  that  the  stat- 
ute of  limitations  does  not  run  between  prin- 
cipal and  agent,  and  that  the  note  and  dnebill 
of  defendant,  hereinbefore  referred  to,  to  the 
said  Nancy  Woodward,  are  not  barred  by 
the  statutes.  Hutchinson  v.  Hutchinson,  4 
Desaus.  77;  Ijever  v.  Lever,  1  Hill,  Eq.  67; 
Hopkins  V.  Hopkins,  4  Strob.  Eq.  213,  53 
Am.  Dec.  663.  See  fourth  headnote.  Ward- 
law  V.  Gray's  Adm'r,  Dud.  Eq.  86  (see  page 
112,— the  statute  will  not  run  against  a  note 
given  by  the  agent).  The  plaintiff  contends 
that  in  no  event  would  the  statute  of  limi- 
tations begin  to  run  against  the  dnebill  of  the 
defeiidant  (in  evidence,  Exhibit  A)  nntil  afttf 
demand  made  by  the  payee,  or  tender  majle 
by  the  maker,  and  that,  as  there  was  no  tes- 
timony In  the  case  going  to  show  either  de- 
mand or  tender,  the  dueblll  Is  not  barred  by 
the  statute.  Und^  the  case  of  Smith  v. 
Steen,  38  S.  C.  3C3,  16  S.  B.  1003,  I  think  the 
plaintiff's  contention  la  c(»Tect,  and  I  so  find 
as  a  matter  of  law. 

"There  was  one  other  question  argned  be- 
fore me  in  this  case,  namely,  the  applica- 
tion of  certain  sums  of  money  paid  by  the 
defendant  to  his  mother,  Mrs.  Nancy  Wood- 
ward, during  the  year  1895-06,  in  excess  of 
the  rent  due  and  owing  by  him  to  her  for 
these  years;  the  contention  being  ttiat  such 
excess  of  payment  over  the  amount  of  rent 
due  ought  to  go  as  credits  upon  the  note  aaid 
dueblll  of  the  defendant  to  the  said  Nancy 
Woodward,  they  being  the  only  oth^r  debts 
due  and  owing  at  that  time  by  the  defendant 
to  the  said  Nancy  Woodward.  Upon  this 
question,  I  find,  as  a  matter  of  fact,  from  the 
testimony,  that  the  defendant  did  pay  to 
the  said  Nancy  Woodward  during  the  years 
1895  and  1896  certain  sums  of  money  In  ex- 
cess of  the  rents  due  and  owing  by  him  to  her 
for  those  years.  I  find,  as  a  matter  of  law. 
that  the  sums  of  money  so  paid  by  the  de- 
fendant in  excess  of  the  rents  due  by  him 
were  proper  credits  on  the  said  note  and 
dueblll  as  of  the  respective  dates  of  such  pay- 
ments, and  that  said  note  and  dnebill  are 
legal,  subsisting,  and  binding  obligations. 
Brlce  V.  Hamilton,  12  S.  G.  37;  Banm  v.  Tran- 
tham,  42  S.  G.  109,  19  S.  E  073,  46  Am.  St 
Rep.  (597." 

L.  I.  Jennings  and  Cooper  &  Fraser.  tor 

plaintiff.  Haynsworth  &  Haynsworth  and 
Purdy  &  Reynolds,  for  defendant. 


against  the  defendaut,  for  an  axicounttng  aa 
agent  of  Mra.  Naiuiy  Woodward.  The  com- 
plaint, omitting  the  formal  parts  thereof,  is 
as  follows:  "Second.  That  the  detfendant 
was  one  of  the  sons  oC  the  intestate,  Mrs. 
Nancy  Woodward,  and  for  many  years  pirevl- 
ous  to  her  death,  as  plaintiff  is  Informed  and 
believes,  was  her  confidential  agent,  and  had 
the  control  and  management  of  all  her  bnsi- 
ness  and  property,  both  real  and  i>ersonal. 
Third.  That  plalntifl  la  informed  and  believes 
that  the  intestate  waa  entitled  to  a  valuable 
life  estate  in  a  tract  of  land,  and  that  the 
said  defendant,  as  her  agent,  received  the 
rents  and  profits  of  the  said  land  from  the 

Ist  day  of  January,  1805,  to  the day  of 

December,  1809;  that  the  said  land  rented 
for  six  bales  of  cotton  p»  annum,  amount- 
ing to  $180  per  annum,  which  sum  and  Inter- 
est this  defendant  has  failed  to  account  for 
and  pay  over;  that  there  came  into  his  poB- 
session  as  auch  agent  the  f<dIowlng  notes,  to 
wit:  One  of  Henry  Woodward,  for  the  sum 
of  $231  and  interest;  one  of  Wesley  Stu<^ey, 
for  the  sum  of  |400  and  interest;  and  two 
notes  of  the  defendant,  J.  Frierson  Woodward, 
for  the  sum  of  $350,  and  one  for  the  sum  of 
$150,  with  Interest,— ail  of  which  notes  it  was 
the  duty  of  the  defendant,  J.  Frierson  Wood- 
ward, as  such  agent,  to  collect  or  renew; 
that  the  said  J.  Frierson  Woodward  tliaa  al- 
lowed said  notes  to  go  out  of  date;  •  •  • 
that  the  defendant  also  received  the  snm  of 
$80  for  certain  timber  of  the  said  Mra.  Nancy 
Woodward,  and  sold  by  him  as  such  agent." 
The  iasoes  raised  by  the  pleadings  will  be 
seeo  by  reference  to  the  report  of  the  master, 
which  wUl  be  reported.  His  honor  the  cir- 
cuit Judge,  by  a  formal  order,  confirmed  the 
report  of  the  master  in  all  respects,  exceipt 
as  to  the  rent  contraict,  which,  in  his  Judg- 
ment, was  for  six  bales  of  ootton  per  annum, 
and  not  for  five  bales,  as  found  by  the  mas- 
ter. Both  the  i^alntlfT  and  the  defendant 
have  appealed  from  said  order. 

The  defendant's  exceptions  are  quite  nn- 
merouB,  but  It  will  not  be  necessary  to  con- 
sider them  In  detail.  We  will  first  consider 
whether  the  circuit  Judge  erred  in  finding 
that  the  defendant  entered  into  an  agreement 
to  deliver  six  bales  of  cotton  ae  rent.  Instead 
of  five  bales,  aa  found  by  the  master.  The 
burden  is  npon  the  appellant  to  show  by  the 
prepondwance  of  evidence  that  tlie  flndins 
of  the  drcnlt  Judge  was  erroneous.  We  agree 
with  the  master  that  the  testimony  on  this 
point  is  about  equally  balanced,  and  are  of 
oirinlon  that  the  appellant  has  failed  to  show 
by  the  preponderance  that  the  drcnlt  Judge 
was  in  error. 

We  proceed  next  to  consider  whether  there 
was  error  In  the  ruling  that  the  plaintiff  was 
entitled  to  a  recovery  oa  the  note  called  a 
"duebill,"  which  was  as  foUovirs:  "Blshop- 
▼Ille,  S.  C,  Nov.  27,  '82.  On  demand,  1 
40  S.E.-67 


tioa  on  this  note  did  not  accrue  until  there 
was  a  demand,  which,  it  seems,  was  not  made 
during  Mrs.  Woodward's  lifetime.  It  was 
therefore  not  barred  by  the  statute  of  limi- 
tations, and  it  was  not  error  to  render  Judg- 
ment thereon. 

The  next  question  that  will  be  considered 
is  whether  the  circuit  Judge  erred  in  his  rai- 
Ine  as  to  the  other  notes.  After  careful 
study  of  the  testimony,  we  have  reached  tbe 
conclusion  that  tbe  testimony  fails  to  sustain 
the  allegations  of  the  complaint  as  to  these 
notes,  and  that  they  must  be  excluded  from 
plalntifTs  recovery.  These  conclusions  prao- 
tlcally  dispose  of  all  the  questions  presented 
by  the  defendant's  exceptions. 

The  plaintiff  has  appealed  upon  the  follow- 
ing exceptions:  "Because  his  honor  erred  in 
overruling  tbe  plaintiff's  first  exception,  wlilch 
was  as  follows:  'Because  the  master  erred 
Id  not  allowing  the  plaintiff  to  amend  bis 
complaint  by  oonforming  the  pleadings  to 
tbe  facts  proved,  and  allowing  Hie  plaintiff 
to  allege  the  payments  on  the  note  as  of  the 
year  1806.' "  The  testimony  does  not  show 
that  any  payments  were  made  at  tbat  time. 
It  is  troe^  tbe  aoeoont  of  tbe  d^«idant 
against  Mrs.  Woodward  In  that  year  exceed- 
ed the  amount  he  was  then  due  her  as  rent, 
but  this  cannot  be  construed  as  a  payment 
om  the  notes.  There  would  therefore  have 
been  no  practical  benefit  In  allowing  the 
amendment 

It  Is  the  Judgment  of  tbis  court  that  tbe 
Judgment  of  the  circuit  court;  except  as  bere- 
tn  modified,  be  affirmed. 


NORFOLK    RAItiWAT    &   MGHT   00 
CONSOLIDATED  TDRNPIKB  CO 
(Supreme   Court  of  Appeals  of   Vlrr' 
March  18.  1902.) 

BTREHT    RAILROADS— RIGHT  TO  OCC" 
PUBLIC  HIOHWATB— POWBR 
ROAD   TRUSTIUSB. 

l.Acts  1860-00,  p.  26,  authorlr 
lailway  company  to  maintain  s' 
railroad  in  the  city  of  Norfolk, 
other  points  in  the  counties 
Princess  Anne,  not  exceeding 
length  from  the  limits  of  * 
company's  directors  mav   d 
viding  mat  no  work  shall  f 
in  the  dty  without  first  o' 
consent,   and  Acts  180? 
that  the  company  may 
tlon  proceedings  the  r 
tenaions  and  branche 
confer  npon  thn  com 
on  the  public  high^ 
Norfolk  a  street 
tioD  of  pasBenge'' 
right  by   pnrcn* 
ings. 

2.  Under  A/ 
by  Arts  180 
board  of  ror 
have  authr 
the  count 


Digitized  by 


Google 


ouii  oy  uie  uonsoiiaaiea  iiirnpiKe  uom- 
pany  against  the  Norfolk  Railway  &  Light 
Comimny.  From  a  decree  for  plalntUf,  de- 
fendant appeals.    Affirmed, 

R.  B.  Tunstall  and  Walcott,  Walcott  ft 
Gage,  for  appellant  WlUlam  W.  Old  &  Scm, 
for  appellee. 

HARRISON,  J.  The  bUl  In  this  case  waa 
filed  by  the  appellee,  a  duly  Incorporated 
turnpike  company,  to  enjoin  the  appellant, 
a  daly  incorporated  street  railway  company, 
from  occupying  with  its  tracks  a  certain 
turnpike  or  road  In  the  county  of  Norfolk,  ex- 
tending from  a  point  near  the  gate  of  the 
Norfolk  City  Park,  In  Norfolk  county,  to 
Tanners  creek.  The  appellee  owns  a  toll 
bridge  oyer  Tanners  creek,  to  which  this 
road  is  the  approach.  It  claims  to  be  the 
fee-simple  owner  of  the  road  in  question, 
and  Insists  that  the  action  about  to  be  taken 
by  the  appellant,  in  erecting  poles,  laying 
ties  and  rails,  upon  the  roadbed,  for  the 
purpose  of  running  Its  cars  thereon.  Is  with- 
out warrant  or  authority,  an  invasion  of  the 
rights  of  api)el]ee,  and  an  effort  to  take  its 
property  without  compensation  and  without 
due  process  of  law. 

The  answer  of  appellant  admits  its  purpose 
to  extend  its  street  railway  service  over  and 
upon  the  road  in  question,  and  Insists  that 
it  is  folly  authorized  to  do  so.  It  denies 
that  the  appellee  is  the  fee-simple  owner  of 
the  road,  and  insists  that  said  road  has  al- 
ways been  regarded  as  a  highway  for  the 
ben^t  of  the  public  gmerally. 

In  accordance  with  the  prayer  of  the  bill, 
an  injunction  was  granted,  and  from  that 
decree  this  appeal  has  been  taken. 

In  the  petition  some  question  is  made  as  to 
the  propriety  of  the  action  of  the  circuit 
court  In  overi-ullng  the  motion  of  the  appel- 
lant to  dissolve  the  injunction,  granted  upon 
the  filing  of  the  bill,  and  In  continuing  the 
cause  to  be  heard  on  its  merits.  We  are 
enable  to  see  that  appellant  was  prejudiced 
by  the  action  complained  of;  and  we  are 
led  to  infer  that  appellant  does  not  attach 
importance  to  the  suggested  error,  because 
no  reference  Is  made  to  the  point  in  argu- 
ment, and  in  the  brief  of  counsel  it  is  said: 
"The  question  In  this  case  is:  Does  a  street 
railroad,  to  be  operated  only  for  the  trans- 
portation of  passengers,  constitute  an  addi- 
tional easement  or  servitude  upon  a  road  not 
within  the  corporate  limits  of  a  city,  when 
that  road  has  been  dedicated,  as  a  road,  to 
the  use  of  the  public  for  fifty  years?  This  is 
the  sole  question  in  the  case." 

In  the  view  taken  of  this  case,  it  is  not 
necessary  to  determine  whether  the  road  in 
question  is  a  public  thoroughfare  or  the  pri- 
vate property  of  the  appellee,  for.  If  it  be 
the  latter,  the  steps  required  by  law  to  con- 
demn a  right  of  way  have  not  been  taken; 


w  neuter  or  not  a  street  rauway  estaoiisnea 
and  operated  upon  a  public  road  in  the  coun- 
try constitutes  an  additional  easement  or 
servitude,  entitling  the  abutting  landowner 
to  compensation  tor  the  resulting  damage, 
is  a  question  of  much  importance.  It  need 
not  be  decided  in  this  case,  however,  because, 
unless  the  appellant  has  legislative  author- 
ity to  build  its  street  car  line  as  prt^>osed. 
the  question  does  not  arise. 

The  appellant  is  a  consolidation  of  the 
Norfolk  Street  Railroad  Oompany  and  the 
Norfolk  &  Ocean  View  Railroad  Company. 
And  die  Norfolk  Street  Railroad  GomiMuiy 
was  a  consolidation  of  the  Norfolk  City  Rail- 
road Comitany  and  the  Suburban  ft  City 
RaCway  ft  Improvement  Oompany.  All  the 
rights,  powers,  and  privileges  enjoyed  by 
these  several  companies  are  now  merged  into 
and  enjoyed  by  the  appellant  company. 

The  charter  of  the  Norfolk  City  Railroad 
Company  waa  granted  by  act  of  the  genoal 
assembly  approved  January  4,  1866,  and  waa 
Bul>seqaently  amended  by  acts  approved  July 
8,  1870,  and  December  19,  1889.  Hie  lan- 
guage relied  on  by  appellant  as  giving  it  the 
authority  to  construct  its  street  car  line  over 
the  road  in  qnestion  is  found  in  the  amend- 
ed act,  approved  December  19, 1889,  and  is  as 
follows: 

"That  it  shall  be  lawful  for  said  company 
to  lay  out,  construct  and  equip,  maintain  and 
operate,  with  hone  or  mule  powo-,  or  cable, 
electricity  or  any  otb&e  motive  power,  a  sin- 
gle or  double  track  railroad  in  the  city  of 
Norfolk,  throughout  the  entire  length  of  Main 
street,  down  Market  Square  to  the  reny 
wharf,  up  Church  street  to  the  'Fair  Groonds,' 
in  Norfolk  county,  and  also  through  such 
other  streets  or  parts  of  streets  In  said  city 
as  the  directors  may  determine,  and  also  to 
such  other  points  in  the  counties  of  Xorftrfk 
and  Princess  Anne  not  exceeding  twenty 
miles  in  length  from  the  limits  of  tbe  city 
of  Norfolk,  with  single  w  double  track,  and 
to  be  operated  with  horae,  mule,  steam  power, 
electricity,  cable  or  any  other  motive  power: 
provided,  that  before  such  work  shall  be  com- 
menced in  said  city,  the  consent  of  the  coun- 
cil of  said  city  shall  be  obtained  theretoi'' 
Acta  1889-90,  p.  26. 

Appellant  contends  that  this  is  ample 
legislative  authority  to  construct  Its  street 
niillway  service  over  and  upon  the  road  in 
question,  and  Insiats  that  this  Is  more  mani- 
fest when  it  is  considered  that  said  road 
Is  the  physical  extension  of  Cbnrcb  street 
over  which  its  cars  run  to  the  "Fair 
Grounds,"  in  Norfolk  county;  that  the  power 
granted  to  extend  Its  line  20  miles  into  Nor- 
folk county  contemplated  Its  being  extended 
longitudinally  over  this  alleged  public  road. 
It  Is  further  pointed  out  that  before  the 
streets  in  Norfolk  city  ooold  be  occupied  by 
the  appellant,  the  consent  of  the  council  had 


excinsio  aiterms, '  applies. 

A  street  railway  company  cannot  lawfully 
occupy  a  public  road  In  the  country,  unless 
it  has  authority  to  do  so  from  the  legislature, 
or  from  the  county,  where  the  power  to  grant 
such  authority  Ims  been  delegated  to  the 
county  by  the  legislature.  The  authority 
must  be  by  express  enactment,  or  by  implica- 
tion 80  clear  as  to  leave  no  doubt  that  It  was 
granted.  It  cannot  occupy  a  public  road  on- 
der  a  general  authority  to  extend  its  lines 
not  exceeding  20  miles  into  the  county  from 
the  city  limits.  And  this  is  true  whether  the 
proposed  service  be  a  commercial  street  rail- 
way at  for  the  puri)08e  alone  of  transporting 
passengers. 

In  the  case  at  bar,  no  express  authority 
is  given  the  appellant  company  to  occupy  a 
public  road  in  Norfolk  or  Princess  Anne 
county.  The  itower  granted  is  general,  to  lay 
out,  construct  and  equip,  maintain  and  op- 
erate, with  any  kind  of  motive  j)Ower,  in- 
cluding steam,  a  single  or  double  track  rail- 
road in  the  city  of  Norfolk,  and  to  such  other 
points  as  the  directors  may  determine,  not 
exceeding  20  miles  in  length  from  the  city 
limits,  into  the  counties  of  Norfolk  and  Prin- 
cess Anne.  The  appellant  has  no  pow»  ex- 
cept that  which  is  derived  from  the  act  of 
incorporation,  and  there  are  no  words  in  Its 
charter  from  which  an  implication  can  be 
drawn  that  would  Justify  its  appropriation 
of  a  public  road  in  Norfolk  or  Princess  Anne 
county  for  Its  railway  purposes. 

The  public  roads  are  the  property  of  the 
state  for  the  benefit  of  the  whole  state,  and 
it  would  require  very  clear  and  explicit  lan- 
guage to  hold  that  the  legislature  intended, 
by  the  act  under  consideration,  to  confer  up- 
on the  appellant  unlimited  power  to  occupy, 
in  its  discretion,  for  street  railway  purposes, 
the  public  roads  of  Norfolk  and  Princess 
Anne  counties.  Such  a  grant  of  power  would 
hardly  have  been  made  without  mention  of 
the  irabllc  roads,  and  without  giving  the 
sopervisors  of  either  county  a  voice  in  the 
matter  or  the  right  to  Impose  any  terms  and 
conditions  as  the  price  of  such  privilege.  The 
mere  fact  that  the  appellant  has  the  right 
under  Its  charter  to  use  steam  power  In  pro- 
pelling its  cars,  if  It  desires  to  do  so,  tends 
to  show  that  the  right  claimed  was  not  con- 
templated by  the  legislature.  The  further 
fact  that  in  the  city  of  Norfolk,  where  am- 
ddtlons  are  favorable  to  the  use  of  street 
cars,  appellant  was  required  to  obtain  the 
consent  of  the  council  before  commencing  Its 
work,  goes  far  to  show  that  the  legislature 
new  Intended  the  public  roads  In  the  coun- 
try, where  the  use  of  street  cars  would  be 
an  experiment,  to  be  occupied  by  appelant 
without  any  consent  or  supervision  of  the 
local  authorities.  The  only  reasonable  in- 
terpretation that  can  be  put  upon  the  act  is 
that  it  was  a  grant  of  power  to  ai^laat 


to  such  points  as  it  aesirea  to  reacn. 

This  view  is  further  strengthened  by  the  fact 
that  section  5  of  the  act  approved  December 
19,  1803,  provides  that:  "The  said  company, 
so  to  be  consolidated,  may  acquire  by  con- 
demnation, according  to  the  laws  of  Virginia, 
the  lands  required  for  the  right  of  way  of 
any  extension  or  branches  of  its  railroad,  and 
necessary  depots  and  stations  for  Its  opera- 
tions." Acts  1803-M,  p.  17.  This  Is  the  act 
consolidating  the  Norfolk  City  Railroad  Com- 
pany and  the  Suburban  &  City  Railway  & 
Improvement  Company  Into  the  Norfolk 
Street  Railroad  Company,  which  latter  com- 
pany is  one  of  the  two  merged  Into  the  ap- 
pellant company. 

The  act  cannot  be  construed  to  give  appel- 
lant the  right  to  occupy  the  public  roads. 
Such  an  unusual  grant  of  power  must  be 
clear  and  explicit 

Appellant  relies  upon  a  resolution  of  the 
board  of  road  trustees  of  Norfolk  county, 
giving  its  consent  to  the  use  of  the  road  In 
question.  This  board  had  no  authority  to 
grant  such  right.  It  Is  manifest  from  the 
act  creating  the  board  of  road  trustees  of 
Norfolk  county  that  their  authority  extended 
only  to  worldng  and  keeping  In  repair  the 
roads  of  the  county.  Acts  1893-94,  pi  127, 
as  amended  by  Acts  1896-96,  p.  S46. 

For  these  reasons  the  decree  appealed  from 
must  be  aflarmed. 

Afilrmed. 


HOBSON  T.  HOBSON. 

(Supreme   Court  of   Appeals  of   Virginia. 

March  18,  1902.) 

AFPBALABLE    ORDERS— RULING  ON   DBMUB- 
RER— NECESSITY  OF  OBJECTIONS. 

1.  Where  an  order  Is  not  appealable,  on  at- 
tempted appeal  therefrom  will  be  dismisaed  by 
the  supreme  court,  though  the  objection  that 
It  is  not  appealable  Is  not  urged  on  the  hear- 
ing. 

2.  Code,  I  3454,  authorizing  appeals  from  a 
final  decree  or  order,  does  not  authorise  on  ap- 
peal from  an  order  ■nstaining  a  demurrer  to 
an  amended  bill  on  the  ground  that  it  makes 
au  entirely  new  case,  In  a  cause  in  which  the 
original  action  Is  still  pending,  and  mav  be 
proceeded  with  aa  if  the  amended  bill  had  not 
been  filed. 

Appeal  from  ctrcoit  court,  Powhatan  coun- 
ty. 

Suit  by  Eobson  against  Hobson.  From  an 
order  sustaining  a  demurrer  to  an  amended 
biU,  the  plaintiff  appeals.    Aiqpeal  dismissed. 

Edward  S.  Brown,  for  appellant.  T.  M. 
Miller,  R.  Q.  Bouthall,  and  W.  H.  Mann,  for 
■ppdlecL 

BUCHANAN,  J.  Tills  is  an  appeal  from 
an  order  sustain  big  a  demurrer  to  aa  amend- 
ed blU  filed  at  rules,  and  dismissing  tli«  same, 
upon  the  ground  that  It  makes  tn  entirely 


wneiuer  or  not  an  appeal  lies  irom  bdcq  an 
order.  If  It  does  not,  although  no  objection 
was  made  at  the  hearing  upon  that  ground, 
tUs  court  has  no  jurisdiction,  and  the  appeal 
must  be  dismissed  as  Improvldently  award- 
ed. Marchant  v.  Healy,  04  Ya.  614,  27  B.  E. 
464. 

The  general  rule  Is  that  an  appeal  or  writ 
ot  error  does  not  He  from  an  interlocntory 
order  allowing  or  refusing  amendments  to 
the  pleadings  until  there  has  been  a  final  de- 
cree or  Judgment,  except  where  the  statute 
otherwise  provides.  See  Gillespie  t.  Cole- 
man, 88  Va.  276,  36  &  B.  377;  Lancaster  ▼. 
Lancaster,  86  Va.  201,  9  S.  B.  968;  Elder's 
Ex'rs  V.  Harris,  75  Va.  68. 

Our  statute  (section  3464  of  the  Code)  pro- 
Tides  that  a  party  to  a  chancery  cause,  in 
which  there  Is  a  decree  or  order  dissolTlng 
an  injunction,  or  requiring  money  to  be  paid, 
or  the  possession  or  title  of  property  to  be 
changed,  or  adjudicating  the  principles  of  the 
case,  or  in  which  there  is  a  final  decree  or 
order,  may  present  a  petition  for  an  appeaL 
The  order  appealed  from  is  not  a  final  decree. 
The  original  proceedings  are  still  pending, — 
may  be  revlred  against  the  representatlTeB 
of  the  deceased  parties,  and  peoceeAeA  with 
as  if  the  amoided  bill  had  neyer  been  filed. 
It  is  not  an  order  dissolving  an  injunction, 
nor  requiring  money  to  be  paid,  nor  the  pos- 
session or  title  of  prop^iy  to  be  changed;  nei- 
ther does  It  adjudicate  the  principles  of  the 
case.  It  is  a  mere  refusal  of  the  court  to 
allow  the  pleadings  to  be  amended,  in  the 
manner  attempted  by  the  amended  bill,  and 
settles  none  of  the  questions  involved  in  the 
original  proceedings. 

It  Is  clearly  not  an  appealable  order.  Ttie 
appeal  must  therefore  be  dlsmiased  M  tan- 
providently  awarded. 

Dismissed. 


NEWPORT  NEWS  &  O.   P.  RT.  ft  ELEC- 
TRIC CO.  V.  BRADFORD. 
(Supreme   Court   of   Appeals   ot   Virginia. 
March  13,  1902.) 

8TRBBT  RAII^WATS  —  NBQLIQBNCE  —  PIUNQ 
SNOW  ON  CROSSINQ-CONTRIBUTORT  NBOLI- 
GBNCE  —  INSTRUCTIONS  —  TRIAI.  —  RBADINO 
LAW  TO  JURY— DAMAGES. 

1.  In  an  action  against  a  street  railway  for 
iujuries  sustained,  owing  to  the  piling  of  snow 
on  a  crosswalk  by  defendant,  it  having  been 
assumed  that  the  street  was  a  public  highway, 
and  it  being  shown  that  there  was  a  crossing 
constantly  used,  the  importance  of  which  the 
company  recognised,  as  shown  by  the  evi- 
dence ot  the  superintendent  that  he  directed 
the  men  to  clean  the  snow  from  all  croseings, 
and  that  he  knew  they  removed  it  from  that 
particular  crossing,  a  contention  that  the  street 
was  not  a  public  highway  was  of  no  avail  to 
defendant,  uoasmnch  as  such  qaeation  was  Im- 
material. 

2.  It  was  not  error  to  permit  plalntUF  to 
prove  that  others  than  herself  had  walked 
over  the  snow  bank. 


wbich  instruction  the  court  added,  and, 
where  the  snow  might  reasonab^  have  I>eeii 
deposited  so  as  not  to  obstruct  the  way  of 
pedestrians  passing  along  the  crosswalk,  the 
depoeiting  of  snow  at  such  a  point  so  as  to 
create  an  obstruction  is  a  net^gent  act." 
Held,  that  the  instruction  as  amended  wai 
prefer. 

4.  The  snow  having  been  removed  from 
tracks  by  hand,  it  was  not  enor  to  refuse  to 
add  to  the  former  instmcti<m,  'it  the  snow 
was  allowed  to  remain  tor  an  nnreaaonable 
time,"  since  the  negli^Mice  ot  the  company 
consisted,  not  in  its  failure  to  remove  within 
a  reasonable  time,  but  in  putting  the  anow  in 
tiie  first  instance  on  the  crossing. 

5.  Plaintiff  testified  that  .she  knew  that  the 
crossing  was  obstructed  by  snow,  wbich  made 
it  dangerous,  but  she  had  passed  over  the 
crossing  shortly  before  the  accident,  and  it 
was  shown  that  many  other  persons  Iiad  made 
their  way  over  the  same  obstmction'  and  the 
court  instructed  that  thongh  plaintili  saw  the 
heap  of  snow,  and  knew  it  was  dannrous. 
she  was  not  guilty  of  contributory  negligence, 
if  she  was  exerdsing  such  care  as  persona  of 
ordinaiy  prudence  would  exercise  under  the 
circumstances.  UeU,  tliat  the  instruction  was 
not  erroneous. 

6.  Where  defendant  claimed  It  was  not 
guilty  of  negligence  unless  the  snow  waa  al- 
lowed to  remain  for  an  unreasonable  time,  it 
was  proper  not  to  permit  counsel  to  read  the 
Jury  a  definition  ot  "reasonable  time"  from  a 
reported  case,  and  to  read  ftom  another  ease 
a  discussion  as  to  what  conatitutea  oontiiba- 
tonr  negligence. 

7.  In  an  action  for  personal  injuries,  a  ver- 
dict for  $2,S0O  as  oompensation  for  a  bro- 
ken leg  and  much  conseouent  suffering  wiU 
not  be  disturbed  as  excessive. 

Error  to  drenlt  court,  Elizabeth  City  coun- 
ty. 

Action  by  Mary  B.  Bradford  agalnat  flie 
Newport  News  &  Old  Point  Railway  &  Elec- 
tric Company.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  brings  error.  Affirm- 
ed. 

S.  Gordon  Cnmmlngs  and  O'Feirall  &  Reg- 
ester,  for  plaintiff  in  error.  B.  E.  Montague 
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HARRISON,  J.    An  opinloo  waa  banded 

down  in  this  case  in  January,  1901,  reversing 
the  Judgment  of  the  circuit  court  for  error 
in  the  instructions,  and  remanding  the  case 
for  a  new  trial.  Electric  Oo.  r.  Bradford. 
87  8.  E.  807. 

The  second  trial,  upon  practically  the  same 
evidence,  has  resulted,  aa  bef<H«,  In  a  verdict 
for  the  defendant  in  error,  and  the  case  is 
again  before  us  for  a  review  of  certain  ml- 
inga  of  the  drenlt  court  which  it  la  contended 
were  erroneoas. 

Proceeding  to  the  consideration  of  these 
several  assignments  of  error  In  tbeir  con- 
venient order: 

The  court  is  of  opinloii  that  tbe  conten- 
tion is  not  sound  that  Hope  street  was  not 
proven  to  be  a  public  highway.  This  ques- 
tion was  not  raised  upon  the  former  bearing 
of  the  case  in  this  court  nor  was  it  raised 


lie  thoroughfare.  The  declaration  alleges 
that  the  accident  occurred  at  "the  intersection 
of  Mellen  street  with  another  thoroughfare 
known  as  'Hope  Street'"  It  vras  assumed 
throughout  the  trial,  by  questions  propound- 
ed by  the  plaintiff  and  defendant,  and  by 
the  answers  of  witnesses  thereto,  that  Hope 
Btreet  was  one  of  the  streets  In  Phoebus,  and 
that  It  Intersected  Mellen  street  at  the  point 
of  the  accident  Apart  however,  from  these 
considerations,  it  is  abundantly  shown  that 
at  the  intersection  of  these  two  streets, 
■whether  priyate  or  public,  there  was  a  cross- 
ing constantly  used  in  passing  from  one  side 
of  Mellen  street  to  the  other.  This  cross- 
ing as  characterized  by  witnesses  as  the  main 
or  princliuil  crossing  in  Phoebus.  The  de- 
fendant company  knew  of  the  crossing;  rec- 
ognized its  Importance,  and  that  it  had  no 
right  to  Impede  travel  thereon  by  obstructing 
it  with  snow  thrown  from  Its  railway.  This 
is  shown  by  the  evidence  of  the  superintend- 
ent of  the  company,  who  says  that  he  direct- 
ed his  men  to  clean  the  snow  from  all  tbe 
crossings,  and  that  he  is  positive  they  did 
remove  tbe  snow  from  this  crossing  at  Hope 
street.  Under  these  circumstances.  It  is  im- 
luaterial  whether  Hope  street  was  or  was  not 
an  established  public  highway. 

The  court  is  furth«  of  opinion  that  there 
was  no  error  In  permitting  the  plaintiff  to 
prove  that  persons  other  than  herself  had 
walked  over  the  bank  of  snow  alleged  to 
have  been  piled  upon  the  crossing  by  the 
defendant  This  evidence  was  proper  to  be 
considered  by  the  Jury  in  connection  with 
other  facts  and  circumstances  bearing  upon 
the  question  of  contributory  negligence.  This 
court  said  in  Its  former  opinion  that  other 
persons  having  passed  over  the  obstruction 
was  not  conclusive  of  tbe  question  of  con- 
tributory negligence,  but  that  such  evidence 
was  to  be  considered.  In  connection  with  all 
the  facts  and  circumstances  of  the  case,  in 
determining  the  question  of  due  care  on  her 
part 

The  court  is  further  of  opinion  that  there 
was  no  error  In  the  action  of  the  court  with 
respect  to  tbe  Instruction  embodied  In  bill 
of  exceptions  No.  2.  It  appears  that  the 
company  asked  for  the  following  instruction: 
"Tbe  Jury  is  Instructed  that  the  defendant 
railway  company  was  entitled,  under  its  char- 
ter, and  the  orders  made  by  tbe  board  of 
supervisors  of  Elizabeth  City  county,  to  the 
Mse  of  the  bed  of  Mellen  street  for  the  pur- 
poses of  a  street  railway;  and.  If  its  tracks 
■were  covered  with  snow.  It  had  the  right  to 
remove  it  therefrom,  provided  that  In  doing 
eo  it  exercised  ordinary  care  and  prudence." 

To  this  instruction,  over  the  protest  of  the 
defendant,  the  court  added  these  words: 
"And  where  the  snow  might  reasonably  have 
been  deposited  so  as  not  to  obstruct  the  way 
of  pedestrians  passing  from,  one  side  of  the 


This  instruction,  as  amended,  conforms 
precisely  to  that  given  on  the  first  trial,  and 
heretofore  approved;  this  court  saying  that 
the  amendment  made  by  the  court  did  not 
change  the  legal  effect  of  tbe  Instruction 
aa  asked  for;  tbat  It  only  made  the  instruc- 
tion a  little  more  specific,  and  brought  point- 
edly to  tbe  attention  of  the  Jury  that  the 
defendant  in  the  exercise  of  ordinary  care 
and  prudence,  did  not  have  tbe  right  to  ob- 
struct the  street  crossing  In  removing  the 
snow.  If  It  could  reasonably  have  deposited 
the  same  elsewhere. 

After  the  addition  was  nukde  to  the  In- 
struction, the  defendant  movied  tbe  court  to 
further  add  the  following  words:  "If  the 
snow  was  allowed  to  remain  for  an  unreason- 
able time."  In  this  connection,  the  conten- 
tion of  the  defendant  is  that  it  was  not  guilty 
of  negligence  in  leaving  the  snow  upon  the 
crossing  for  about  three  hours  after  it  had 
been  thrown  thereon  from  the  railway  track. 

This  contention  was  made  in  the  same 
words  when  tbe  case  was  first  before  us, 
and  the  court  said:  "From  the  necessity  of 
tbe  case,  it  would  seem  that  a  street  car 
company.  In  operating  its  cars  vjfon  a  street, 
woidd  have  the  right  to  remove  snow  from 
its  track  to  another  part  of  the  street;  but 
in  doing  BO  it  would  not  have  the  right  to 
bank  up  tbe  snow  so  as  to  make  it  danger- 
ous to  use  or  cross  the  street  unless  the 
work  of  cleaning  the  track  necessarily  ob- 
structs passage,  and  then  the  company  is 
bound  to  do  all  that  ordinary  care  requires 
In  removing  tbe  obstruction,"— citing  Elliott 
Boads,  Shear  &  R.  Neg.,  etc.  In  the  case  at 
bar  the  negligence  of  the  company  consist- 
ed, not  In  Its  failure  to  remove  the  snow  in 
a  reasonable  time,  but  in  putting  the  snow 
in  tbe  first  instance  on  the  crossing.  The 
snow  was  removed  from  the  tracks  of  the 
company  by  hand  and  with  shovel,  and  the 
contention  of  the  plaintiff  was  that  this  meth- 
od of  removing  the  snow  enabled  the  compa- 
ny. In  the  exercise  of  ordinary  care,  to  avoid 
obstructing  the  crossing,  by  throwing  the 
snow  to  either  side  thereof.  When  two 
methods  of  depositing  snow,  of  equal  conven- 
ience, or  of  nearly  equal  convenience,  may  be 
adopted,  tbat  method  must  be  chosen  which 
will  result  in  least  injury.  Whether  the 
company  exercised  Its  right  to  clear  Its  track 
with  due  care  to  avoid  obstructing  the  cross- 
ing, and  in  such  manner  as  to  avoid  unnec- 
essary injury  and  inconvenience  to  the  pub- 
lic, was  tbe  question  in  the  case,  to  be  de- 
termined by  the  Jury  in  the  light  of  all  tbe 
facts  and  circumstances  before  them. 

The  court  Is  further  of  the  opinion  that 
there  was  no  objection  to  the  following  In- 
struction given  by  the  court  at  the  request 
of  the  plaintiff: 

"Tbe  court  instructs  the  Jury  that  though 
they  may  believe  from  the  evidence  tliat  the 


it  was  of  a  dangerous  character,  her  attempt 
to  cross  the  same  Is  not  contributory  negli- 
gence, proTided  that,  under  all  tbe  facta 
and  circnmstances  of  this  case.  In  making 
such  attempt  she  was  exercising  such  due 
and  reasonable  care  as  persons  of  ordinary 
prudence  would  exercise  under  the  same  or 
similar  circumstances." 

This  Instruction  Is  in  conformity  with  the 
Tlews  expressed  in  the  form^'  opinion  of  this 
court,  and  the  principle  therein  announced 
is  supported  by  abundant  authority.  Shear. 
&  R.  Xeg.  i  376;  Beach,  Contrlb.  Neg.  (3d 
Ed.)  {  447;  Burwell,  Pers.  InJ.  §  138;  1  Mnn. 
Corp.  Cases,  pp.  60,  483,  490;  Gordon  ▼.  Oty 
of  Itlchmond,  83  Va.  436,  2  S.  E.  727;  City 
of  Lynchburg  v.  Wallace,  96  Va.  640,  29  S. 
E.  675.  See,  also,  Bass'  Adm'r  t.  Light  Co. 
(Va.)  40  S.  E.  100. 

The  mere  fact  that  a  street  crossing  is  In 
a  dangerous  condition,  and  the  danger  is 
known,  does  not  make  the  act  of  attempting 
to  cross,  In  the  exercise  of  ordinary  care, 
negligence,  as  matter  of  law.  To  be  negli- 
gence per  se,  the  danger  must  be  so  apparent 
that  in  the  use  of  ordinary  care  the  traveler 
should  not  attempt  to  cross  the  street  It 
reasonably  fair-minded  men  would  ditfer  as 
to  the  propriety  of  encountering  the  danger 
with  ordinary  care,  then  It  is  a  question  for 
the  Jury  to  determine  upon  all  the  facts 
and  circumstances  of  the  case. 

The  law  Is  well  stated  In  Lyons  ▼.  City  of 
Red  Wing  (Minn.)  78  N.  W.  868,  as  follows: 
"The  mere  fact  that  a  person  knows  that  a 
sidewalk  is  in  a  defective  and  dangerous 
condition  does  not,  as  a  matter  of  law,  im- 
pose upon  him  the  duty  of  abandoning  the 
use  of  the  street,  or  else  use  It  at  his  peril. 
He  is  bound  In  such  case  to  nse  ordinary 
care,  and  no  higher  degree  of  care;  that  is, 
he  is  bound  to  use  reasonable  care,  in  view 
of  all  the  circumstances  of  the  case,  includ- 
ing his  previous  knowledge  of  the  condition 
of  the  walk." 

In  the  case  at  bar  the  plalntiflT  says  that 
she  knew  that  the  crossing  In  question  was 
obstructed  by  a  pile  of  snow,  and  that  this 
obstruction  made  the  crossing  dangerous; 
but  It  does  not  appear  that  the  danger  was 
so  apparent  that  she  ought  not  to  have  under- 
taken the  passage.  On  the  contrary,  she 
had  already  passed  safely  over  the  obstruct- 
ed crossing  in  going  to  the  drug  store,  and 
the  evidence  shows  that  many  other  persons 
had  not  hesitated  to  make  their  way  over 
such  obstruction;  showing  that  the  danger 
was  not  regarded  as  so  apparent  that  one 
ought  not  to  encounter  it. 

In  support  of  the  contention  of  the  defend- 
ant that  the  plalntlfT  was  guilty  of  negligence 
per  se  in  attempting  to  pass  over  the  cross- 
ing In  question,  the  recent  case  of  City  of 
AVlnchester  v.  Carroll  (Va.)  40  S.  E.  37,  Is 
relied  on.    Tlie  principles  laid  down  in  that 


the  facts  on  which  It  Is  predicated.  In  that 
case  there  was  a  sidewalk  212  feet  in  lenstb, 
about  12  feet  wide,  with  a  maximum  eleva- 
tion of  3  feet  3  Inches  above  the  level  of  Oie 
street,  and  held  In  i>osltion  by  a  perpendicu- 
lar retaining  wall,  and  without  barriers  or 
guard  rails  to  protect  It  It  appeared  from 
photographs  that  these  physical  conditions 
were  manifest  and  obvious  to  the  most  cas- 
ual observer.  It  further  appeared  that  the 
plaintiff  was  well  acquainted  wldi  these 
physical  conditions,  having  repeatedly  walk- 
ed over  this  sidewalk  and  driven  along  the 
street  below.  The  plaintHTs  own  testimony 
is  that  after  she  came  from  the  Valley  Fe- 
male Seminary  upon  this  elevated  sidewalk, 
she  concluded  that  a  better  way  to  get  home 
would  be  to  go  out  into  the  street;  that 
not  thinking  of  danger,  she  deliberately  turn- 
ed and  walked  over  the  wall  into  the  street 
below.  Reasonably  fair-minded  men  could 
hardly  differ  as  to  the  necessary  consequence 
of  such  an  act  The  danger  was  Imminent 
was  known  to  the  plaintiff,  and  the  Injury 
sustained  was  the  Inevitable  consequence  of 
the  negligent  act  Under  these  circmustan- 
ces,  the  court  held  the  plaintiff  guilty  of  neg- 
ligence per  se.  Not,  as  contended,  alone  be- 
cause the  plaintiff  had  knowledge  of  the 
danger  she  encotmtered,  but  because.  In  addi- 
tion to  that  knowledge,  the  danger  was  Immi- 
nent—so apparent  that  reasonably  fair-mind- 
ed men  could  not  differ  with  respect  to  the 
injurious  consequences  that  would  Inevitably 
flow  from  any  one,  however  careful,  encoon- 
tering  such  danger. 

The  court  is  further  of  opinion  that  It  was 
not  error  to  refuse  to  allow  counsd  for  the 
defendant  while  arguing  the  case  before  the 
Jury,  to  read  to  the  Jury  authorities. 

It  appears  from  the  bill  of  exceptions  em- 
bodying this  assignment  of  error  that  de- 
fendant's counsel  offered  to  read  to  the  Jury 
a  definition  of  what  is  "a  reasonable  time," 
from  a  case  reported  in  the  American  &  Eng- 
lish Railway  Cases.  The  court  refused  to 
allow  the  authority  to  be  read,  and  called  the 
attention  of  the  counsel  to  the  fact  that  no 
Instruction  defining  "reasonable  time"  had 
been  asked  for;  that  the  court  had  fully  In- 
structed on  all  points  requested,  and  was 
willing  to  instruct  on  what  was  "a  reason- 
able time,"  but  counsel  did  not  avail  himself 
of  the  offer.  It  fmrtber  appears  that  counsel, 
while  arguing  the  case,  offered  to  read  to  the 
Jury  from  the  case  of  City  of  Richmond  v. 
(yourtney,  32  Orat  792,  ui>on  the  question  of 
what  constitutes  contributory  negligence. 
The  conrt  declined  to  pmnlt  the  authority  to 
be  read,  but  allowed  connsd  latitnde  In  dis- 
cussing what  constitutes  contributory  negli- 
gence, and  further  permitted  counsel  to  state 
the  circumstances  of  the  Courtney  Case  and 
the  conclusion  of  the  court. 

In  this  jurisdiction  the  rule  is  well  settled 


counsel,  and  prohibiting  him  from  arguing 
before  the  Jury  against  the  Instruction  of  the 
court,  was  under  conslderatloQ,  Judge  Jjee, 
speaking  for  this  court,  says:  "It  Is  a  duty 
which  the  court  owes  to  its  own  self-respect, 
as  well  as  to  the  speedy  administration  of 
Justice,  not  to  allow  counsel  to  discuss  before 
the  Jury  the  same  matter  which  has  already 
been  decided  by  it  •  •  •  Whateyer  may 
be  the  true  interpretation  of  the  maxim  that 
'the  Jury  are  the  Judges  of  I>oth  law  and 
fact,'  as  applied  to  criminal  cases.  It  is  for  the 
court  to  expound  the  law,  and  for  the  Jury 
to  pass  upon  the  facts."  In  the  case  of 
Brown  T.  Com.,  86  Ya.  4B6, 10  S.  B.  745,  the 
prisoner  asked  for  an  instruction,  which  was 
refused,  that  the  Jury  were  the  Judges  of  the 
law  as  well  as  the  facts.  The  court,  through 
Judge  Lewis,  after  reviewing  the  authoritiea, 
reaches  the  conclusion  that  the  instruction 
was  rightly  refused.  In  reaching  this  con- 
clusion, the  learned  Judge  quotes  with  ap- 
proval, as  eminently  sound,  the  following 
from  an  opinion  of  Mr.  Justice  Story:  "My 
opinion  is  that  the  Jury  are  no  more  Judges 
of  the  law  in  a  capital  or  other  criminal  case, 
upon  the  plea  of  not  guilty,  than  they  are  in 
every  civil  case  tried  upon  the  general  is- 
sue. In  each  of  these  cases  their  verdict, 
when  general,  is  necessarily  compounded  of 
law  and  fact,  and  includee  both.  In  each 
they  must  necessarily  determine  the  law  as 
well  as  the  fact  In  each  they  have  the 
physical  power  to  disregard  the  law,  as  laid 
down  to  them  by  the  court  But  I  deny  that 
in  any  case,  clvU  or  criminal,  they  have  the 
moral  right  to  decide  the  law  according  to 
their  own  notions  or  pleasure.  On  the  con- 
trary, it  is  the  duty  of  the  court  to  Instruct 
the  Jury  as  to  the  law,  and  it  is  the  duty  of 
the  Jury  to  follow  the  law  as  It  is  laid  down 
by  the  court" 

In  Taylor  7.  Mallory,  06  Va.  18,  30  S.  O. 
472,  where  the  right  of  counsel,  in  his  closing 
argument  before  the  Jury,  to  refer  to  the  re- 
sult of  a  former  trial  of  the  case,  and  make 
other  remarks  not  thought  to  be  Justified, 
was  called  in  question,  this  court  said:  "It 
is  the  duty  of  counsel  in  argument  to  con- 
flne  themselves  to  the  case  at  bar,  th«  evi- 
dence properly  before  the  Jury,  and  the  law 
as  laid  down  by  the  court  in  its  instructions; 
and  an  unwarraiited  departure  from  this 
duty  might  make  It  necessary  to  set  the  ver- 
dict aside." 

In  Thomp.  Trials,  S  941,  the  learned  author 
says  that  in  no  civil  case,  "except  accord- 
ing to  some  early  conceptions.  In  actions  for 
damages  for  slander  or  libel,  are  the  Jury,  in 
any  sense.  Judges  of  the  law.  In  such  cases 
the  Jury  must  take  the  law  from  the  court 
and  not  from  the  counsel.  The  latter  ought 
not  to  be  allowed  to  argue  questions  of  law 
to  the  Jury,  or  to  read  them  In  argument 


fined  in  their  argument  from  legal  premises 
to  the  propositions  of  law  embodied  in  the 
court's  instructions,  and  the  practice  of  read- 
ing books  of  the  law  to  the  Jury  ought  not  to 
be  tolerated." 

It  being  the  settled  rule  in  Virginia  that  It 
is  the  duty  of  the  court  to  instruct  the  Jury 
as  to  the  law,  and  the  duty  of  the  Jury  to 
follow  the  law  as  laid  down  by  the  court 
and  it  being,  further,  the  prevailing  and  prop- 
er practice  for  the  court  to  give  its  instruc- 
tions in  writing,  in  advance  of  the  argummt 
it  would  seem  to  follow  as  a  necessary  con- 
sequence that  counsel  should  be  confined,  tn 
their  argument  from  legal  premises,  to  the 
propositions  of  law  embodied  in  the  court's 
Instructions.  To  allow  authorities  to  be  read 
to  the  Jury  from  the  books  would  be  calcu- 
lated to  confuse  and  mislead  them,  and  cause 
them  to  disregard  the  court's  instructiona, 
and  deduce  from  the  books  their  own  idea 
of  the  law,  which  they  are  not  permitted  to 
do.  It  is  often  dUDcuIt  to  Interpret  the  lan- 
guage of  the  books,  and  a  matter  of  per- 
plexity and  doubt  to  apply  to  principles  In- 
volved, or  to  determine  whether  the  ruling 
in  a  given  case  has  any  application  to  the 
case  under  trial.  These  doubts  and  difflcol- 
ties  are  supposed  to  have  been  solved  by  the 
court  and  the  law  applicable  to  the  particu- 
lar case  deduced  from  the  books,  and  given 
to  the  Jury  in  the  tana  of  written  instruc- 
tions. Whatever  may  be  avowed  by  connad 
as  the  purpose  for  which  authoritiea  are 
read,  that  does  not  obviate  the  evil  effect 
that  would  almost  certainly  flow  from  per- 
mitting them  to  be  read.  The  due  and 
speedy  administration  of  Justice,  to  say  noth- 
ing of  the  duty  which  the  court  owes  to  Its 
own  self-respect  demands  that  counsel  should 
be  confined  in  their  argument  before  a  Jury, 
from  legal  premises,  to  the  propositions  of 
law  embodied  in  the  court's  instructions,  and 
should  not  be  i>ermltted  to  read  authorities 
from  the  books. 

As  opposed  to  this  view,  counsel  for  plain- 
tiff in  error  rely  upon  the  cases  of  Railroad 
Co.  T.  Harman's  Adm'r,83  Va.S53,8  S.  B. 
251,  and  Blankenshlp  v.  Railroad  Co.,  M  Vs. 
458,  27  S.  E.  20.  In  the  case  last  mentioned 
title  court  exiH%8sIy  stated  that  the  question 
was  not  properly  before  it  and  declined 
to  pass  upon  It  In  the  case  of  Railroad  Co. 
V.  Harman's  Adm'r,  the  subject  is  discussed, 
and  a  contrary  view  taken.  Without  how- 
ever, prolonging  this  opinion  to  review  that 
case,  or  to  determine  whether  or  not  tlie 
question  was  there  Involved  and  called  (or  a 
decision,  it  must  suffice  to  say  that  in  ao  fhr 
as  it  is  in  confilct  with  the  views  herdn 
expressed.  It  Is  overruled. 

The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  in  refusing  to  act 
aside  the  verdict  of  the  Jury  because  U  was 


xiic  juxj  &UUUU  a  vt;iuiv;L  lux  ^^,«jw  as  i:v«u- 

pensatlon  for  a  broken  leg  and  much  con- 
sequent suffering,  and  there  Is  nothing  In  the 
record  to  suggest  that  In  doing  bo  they  were 
acting  under  the  Impulse  of  any  Improper 
motive,  gross  error,  or  misconception  of  Uie 
subject.  Under  these  circumstances,  there 
being  no  legal  measure  of  damages,  the  ver- 
dict of  the  Jury  will  not  be  disturbed.  Rail- 
road C!o.  V.  Shott,  92  Va.  84,  22  S.  B.  811. 

The  case  was  fairly  submitted  to  the  Jury 
under  proper  instructions.  The  determina- 
tion of  the  question  of  fact.  Involving  the 
negllgfflice  of  the  defendant  company,  and 
the  contributory  negligence  of  the  plaintiff, 
rested  with  the  Jury.  Under  these  circum- 
stances, the  verdict  cannot  be  disturbed  un- 
less plainly  In  violation  of  the  law,  or  with- 
out evidence  to  support  It. 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  affirmed. 

Affirmed. 


TTACK  r.  BETREBLBT. 

(Supreme    Court   of   Appeals   of  VirglnUu 

March  13,  1902.) 

DE$EDS  IN  TRUST— CONSTRUCTION— TITLB  AC- 
QUIRED—POWER  OF  BONB^FICIABT 
TO  MORTQAOB. 
A  deed  to  a  trustee  for  a  wife  of  certain 
land  described  contained  a  declaration  that 
trustee  should  hold  the  land  in  trust,  and 
should  permit  the  wife  "to  occupy  and  enjoy 
the  land,"  and  to  take  the  rents  and  profits 
"for  herself  and  children."  Another  deed  to 
the  same  trustee  for  the  same  wife  of  certain 
land  described  ooutaiued  a  declaration  that 
the  land  was  in  trust  "for  the  use  and  bene- 
fit of  the  wife  and  her  children,"  and  that  the 
trustee  should  permit  the  wife  "to  use  and 
posgess  the  rents  and  profits  for  the  support 
of  herself  and  family."  Held,  that  the  deeds 
rested  in  the  trustee  an  estate  in  fee  for  the 
wife,  and  that  the  declarations  of  the  trust  fol- 
lowing the  description  of  the  lauds  did  not 
give  the  children  a  joint  interest  with  her  in 
the  rents  and  profits  of  the  land,  and  hence 
the  wife  could  convey  the  lands  to  secure  a 
debt  from  her  husband. 

Appeal  from  corporation  court  of  city  of 
Danville. 

Suit  between  one  Tyack  and  one  Berkeley. 
From  the  decree,  Tyack  appeals.    Affirmed. 

Peatross  &  Harris,  for  appellant.  Berke- 
ley &  Harrison,  for  ai^ellee. 

KEITH,  P.  We  are  called  upon  In  this 
case  to  construe  the  language  of  two  deeds, 
one  dated  the  25th  of  November,  1865,  and 
the  other  the  2Sth  of  the  same  month  and 
year,  and  both  of  them  acknowledged  and 
admitted  to  record  a  short  time  thereafter. 
The  corporation  court  was  of  opinion  that 
by  the  terms  of  these  deeds  Susanna  M. 
HlcksoD,  the  wife  of  R.  h.  Hlckson,  took  an 
estate  In  fee  simple,  which  passed  by  her 
deed  dated  October  25,  1889,  In  which  her 
husband  and  such  of  her  children  as  w»e 
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about  18,000. 

Appellant  contends  on  bdialf  of  certain 
dtildren  of  Mrs.  Hlckson,  who  were  infants 
at  the  time  she  made  this  deed,  that  tlie  de- 
cree of  the  corporation  court  la  ertoneonB, 
and  that  the  deeds  dated  In  Norember,  1865, 
vested  In  thdr  mother  not  a  fee  simple,  bat 
conveyed  to  ber  and  her  children  a  Joint,  es- 
tate. 

The  deed  of  November,  186S,  recites  that 
Edward  D.  Withers  and  Tjoulsa  P.,  his  wife, 
of  the  first  part,  and  Joseph  !>.  Tyack,  tmstee 
for  Susanna  M.  Hlckson,  of  the  second  part, 
"wltnesseth,  that  In  consideration  of  the  sum 
of  $6,000,  paid,  •  •  •  that  the  parties  of 
the  first  part  do  grant  and  omvey  to  Josepli 
It.  Tyack,  trustee  for  Susanna  M.  Hlckson, 
of  the  second  part,  all  that  lot  tract,  or  par- 
cel of  land  in  the  county  of  Pittsylvania 

Then  follows  a  description  by  metes  and 
bounds  of  the  land,  which  concludes  with  a 
period.  "To  have  and  to  bold  the  said  lot, 
tract,  or  parcel  of  land  unto  the  said  trustee 
upon  trust  that  he,  the  said  trustee^  shall 
permit  the  said  Susanna  M.  Hlckson  to  occu- 
py, possess,  and  enjoy  the  said  land  and  the 
rents,  profits,  and  Issues  thereof,  to  take  for 
herself  and  children,  which  she  now  bath 
or  may  have  by  her  present  husband,  dear 
of  and  free  from  all  manner  of  charge  or  in- 
cumbrance of  hex  said  husband." 

By  the  deed  of  November  28,  1865,  Thomas 
D.  Stokes,  executor  of  Nathaniel  T.  Oreen, 
in  consideration  of  $1,000  in  hand  paid,  con- 
veyed to  Joseph  L.  Tyack,  tmstee  for  Susan- 
na M.  Hlckson,  all  that  lot.  tract,  or  parcel 
of  land  in  the  county  of  Pittsylvania,  wbidi 
Is  described  by  metes  and  bounds,  the  de- 
scription being  as  In  the  former  deed,  fol- 
lowed by  a  period;  "in  trust  to  have  and  to 
hold  the  said  land  to  and  for  the  use  and 
benefit  of  the  said  Susanna  M.  Hlckson  and 
her  children  by  her  present  husband,  and 
that  the  said  tmstee  shall  permit  the  said 
Susanna  M.  Hlckson  to  occupy  the  land,  and 
to  use  and  enjoy  and  possess  the  rents,  is- 
sues, and  profits  for  the  support  and  main- 
tenance of  henelf  and  family,  free  from  all 
manner  of  charge  or  liabilities  of  herself  or 
her  husband." 

In  Wallace  v.  Dold's  Exhrs,  8  Leigh,  2Sa 
the  testator  bequeathed  certain  property  to 
trustees  to  be  applied  to  the  maintenance 
and  support  of  his  daughter  M.  and  her  child, 
and  at  the  death  of  his  daughter  he  directs 
"the  slaves  and  money  to  be  givei  to  her 
child  or  children,  If  she  shall  have  more  than 
one;  the  above  advances  to  be  made  to  his 
daughter  M.  Independently  of  any  claim  tes- 
tator might  have  against  her  husband." 

A  similar  bequest  had  been  made  to  trus- 
tees for  the  support  and  maintenance  of  his 
son  William  and  his  daughter  Elisabeth,  and 
for  the  education  of  their  children.    The  resi- 
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bis  daagbters  Catherine  and  Nancy,  and  tbe 
will  then  provldefl:  "The  other  sixth  parts 
I  direct  my  tmsteea  above  mentioned  to  re- 
ceive and  apply  one  sixth  part  to  tbe  nsa 
and  benefit  of  my  daughter  Bllzabeth,  one 
sixth  part  to  tbe  use  and  boieflt  of  any 
daughter  Martha,  and  the  other  sixth  part 
to  the  use  of  my  son  William.  These  parts 
are  severally  to  be  used  for  the  benefit  at 
my  said  children  during  their  lives,  and  at 
their  death  to  be  divided  as  their  several 
money  legacies  are  directed  to  be  divided." 

The  controversy  in  that  case  arose  over  the 
bequest  to  his  daughter  Martha,  It  being  con- 
tended upon  the  one  hand  that  her  children 
shared  Jointly  with  her  the  bequest  to  the 
trustees  for  the  maintenance  of  herself  and 
her  child,  while,  on  the  othor  hand,  it  was 
maintained  that  the  child  was  mentioned 
merely  as  the  motive  for  the  gift.  It  was 
held  that  the  testator's  daughter  was  entitled 
to  the  whole  profits  during  her  life,  and  that 
the  child  had  no  right  to  demand  a  share  of 
them  for  her  support  and  maintenance. 

In  Stlnson  v.  Day,  1  Rob.  436,  the  testator 
directed  that  his  executor  should  manage  the 
land,  the  rents  and  profits  to  go  to  A.  R. 
and  her  children,  and  should  not  be  sold 
by  them  or  any  of  them  until  her  youngest 
child  became  21  years  of  age,  and  not  iheaa 
without  the  consent  of  his  daughter  A.  R., 
If  then  living.  At  the  date  of  the  wlU  A. 
R.  had  eight  children,  all  of  whom  except 
two  were  living  with  her.  The  annual  value 
of  the  land  devised  was  about  ^176.  It  was 
held  that  A.  R.  was  entitled  to  receive  the 
whole  rents  and  profits  of  the  lands  devised 
during  ber  life,  and  her  children  could  main- 
tain no  suit  to  recover  any  portion  of  the 
same. 

In  Leake  v.  Benscm,  29  Orat.  1S3,  Ander- 
son conveyed  certain  real  estate  to  a  trustee 
"for  the  benefit  of  my  wife  and  children, 
giving,  granting,  and  conveying  for  my  wife 
an  estate  In  fee  simple."  The  controversy 
was  as  to  whether  or  not  the  life  estate 
vested  in  the  wife  alone  or  In  the  wife  joint- 
ly with  ber  children,  and  the  court  held  that 
the  children  took  no  interest  In  the  life  es- 
tate. 

In  Bain  v.  BnfTs  Adm'r,  76  Va.  871,  the 
testator  directed  tbat:  "After  settling  my 
estate  and  assigning  my  wife's  dower,  to  in- 
vest all  surplus  money  in  safe  six  per  cent 
Interest-bearing  stocks  making  semiannual 
payments,  in  trust  for  the  separate  malnte- 
nancie  of  my  daughter  and  her  child  or  chil- 
dren, which,  with  tbe  interest  from  Invest- 
ments now  made  by  me,  the  rents  of  my 
bouses,  and  hires  of  my  negroes,  are  to  be  all 
appropriated  and  paid  over  to  her  for  her 
sole  use  and  benefit;  and  the  reversionary 
interest  held  by  my  wife  during  her  life  is 
at  her  death  to  be  vested  and  applied  as  In 
the  manner  and  mode  above  directed,  for  my 


profits  of  my  estate  afwesaid,  when  received 
by  my  executor,  are  to  be  paid  over  to  my 
said  daughter  for  her  sole  and  separate  use 
of  herself  and  her  child  or  children.  If  she 
shall  hereafter  have  more  than  one,  so  that 
the  same  shall  in  no  way  whatever  be  subject 
to  or  liable  for  the  debts  or  contracts  of  her 
husband,  and  to  continue  for  and  during  the 
term  of  her  natural  life,  and  at  her  death  my 
said  estate  is  to  be  vested  in  fee  in  her  child 
or  children,  during  whose  minority  the  in- 
come of  my  said  estate,  after  the  mother's 
death,  is  to  be  applied  to  their  maintenance 
and  education." 

The  court,  citing  the  authorities  which  we 
have  considered  and  the  case  of  Penn  v. 
Whitehead,  17  Orat.  503,  M  Am.  Dec.  478, 
was  of  oplnlcm  that  the  words  "for  the  sole 
and  separate  use  of  herself  and  child  or  chil- 
dren" did  not  give  any  estate  to  the  child  or 
children,  but  indicated  the  motive  for  the 
gift  to  the  mother. 

In  Stace  v.  Bumgardner,  80  Va.  418,  16  S. 
B.  252,  there  was  a  conveyance  In  contempla- 
tion of  marriage  to  a  feme  sole  of  certain 
land,  tbe  rents  and  profits  of  which  the  wife 
was  to  receive  "as  though  she  were  a  feme 
sole  for  the  maintenance  and  support  of  her- 
self and  any  children  that  might  thereafter 
be  bom  to  her." 

The  court  reviewed  a  great  number  of  au- 
thorities, beginning  with  Wallace  v.  Dold's 
Ex'rs,  3  Leigh,  258,  and  Selbel  v.  Rapp,  85 
Va.  28,  6  8.  S.  478,  and  came  to  the  conclu- 
sion that  the  wife  was  entitled  to  the  whole 
profits  of  the  trust  subject  during  ber  lifr 
and  the  "mention  of  the  children  was  to  < 
dlcate  the  motive  of  the  settlement  and 
to  vest  any  present  Interest  In  them." 

For  more  than  70  years  Wallace  v.  ^ 
Bx'rs  has  been  the  law  of  this  state, 
been  the  subject  of  dissent  and  critic' 
has  been  followed  during  all  that 
an  unbroken  line  of  decisions.    It 
a  rule  of  property,  and  it  is  mar 
is  too  firmly  Imbedded  in  our 
to  be  disturbed  otherwise  tha< 
the  legislature. 

It  is  not  often  that  two  ' 
tracts  are  identical  in  tt 
is  always  more  or  less  '' 
cumstances  which  surr 
contracts  and  to  wills, 
in  some  degree  infiuc 
It  Is  therefore  ofter' 
rule  of  Interpretat 
lence  to  the  prim 
certain  the  true 
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or  otner  and  more  preesinfi;  needs ;  out,  on 
the  other  band,  to  bold  that  the  children 
have  a  Joint  estate  with  the  mother  would 
be,  In  many  Instances,  equally  destmctlTe. 
Where  the  property  is  small.  Its  division 
would  render  It  Inadequate  to  support,  main- 
tain, and  educate  a  large  family,  but,  If  the 
children  take  Jointly  with  the  mother,  how 
can  such  child  be  denied  the  right  to  have  its 
share  set  apart  as  he  or  she  attains  maJorit7, 
or  marries,  or  In  any  way  becomes  fwls- 
familiated? 

There  la  a  class  of  cases  in  which  this 
result  has  been  achieved,  and  the  property 
preserved  for  the  Joint  support  of  all  the 
members  of  a  family.  Nickell  v.  Handly,  10 
Orat  396,  Is  a  notable  instance.  In  that 
case  there  was  a  devise  to  trustees  of  prop- 
erty to  be  managed  by  them  as  may  be 
"most  advantageous  to  the  interest  and  sup- 
port of  H.  and  her  children."  H.  contract- 
ed debts,  and  was  discharged  as  an  Insolvent 
debtor,  and  her  creditors  filed  a  bill  to  sub- 
ject her  interest  in  the  property  to  the  debts. 
The  court  held: 

"(1)  H.  and  her  children  are  not  entitled 
to  have  set  apart  for  each  of  them  an  equal 
share  of  the  trust  pr<9erty  or  its  annual 
products;  but  it  is  to  be  held  by  the  trustee, 
and  the  annual  products  are  to  be  applied 
to  their  support  according  to  the  necessities 
of  each. 

"(2)  The  creditors  would  only  be  entitled 
to  the  ratable  portion  of  H.  of  any  surplus 
.of  the  annual  products  of  the  trust  subject 
after  providing  for  the  support  of  herself  and 
family;  and,  as  any  such  surplus  is  not  al- 
leged or  shown  to  exist,  the  bill  was  properly 
dismissed. 

"(8)  If  any  surplus  product  now  exists,  or 
shall  hereafter  exist,  plaintiffs  may  file  a  bill 
to  subject  it,  notwithstanding  the  dismissal 
of  this  bUl." 

In  the  coarse  of  the  opinion  Judge  Sam- 
uels said:  "If  Mrs.  Handly  had  any  Interest 
therein  subject  to  her  own  disposal,  or  which 
could  be  separated  from  the  Interests  of  oth- 
ers without  impairing  their  rights,  such  in- 
terest might,  on  familiar  principles,  be  sub- 
jected to  the  payment  of  her  debts.  •  •  • 
There  Is  nothing  In  the  nature  or  law  of  prop- 
erty which  would  prevent  the  testatrix,  when 
about  to  die,  from  appropriating  her  property 
to  the  support  of  her  poor  and  helpless  rela- 
tions, according  to  the  different  conditions 
and  wants  of  such  relations;  nothing  to  pre- 
vent her  from  charging  her  property  with 
the  expense  of  food,  raiment,  and  shelter 
for  such  relations.  There  is  nothing  In  law 
or  reason,  I  conceive,  which  should  prevent 
her  from  appointing  an  agent  or  trustee  to 
administer  her  bounty.  The  difference  In  the 
conditions  of  the  beneficiaries  necessarily  re- 
quires a  difference  In  the  amounts  to  be  ex- 
pended on  each  individual;  and  the  casual- 
ties of  life  may  render  this  Inequality  stUl 


advance  for  every  event;  and  no  practicable 
mode  exists  to  meet  these  difllcnlties  but  to 
authorize  the  appointment  of  some  agent, 
trustee,  or  other  person  to  exercise  the  imwer 
which  the  testatrix  is  prev^ited  by  death 
from  exercising  herself.  The  leading  Intent 
here  Is  to  support  Henrietta  F.  Handly  and 
her  children,  and  to  promote  their  interests; 
and  the  trustee  is  directed  to  carry  this  in- 
tent into  execution.  The  duty  of  support- 
ing a  family,  especially  on  a  limited  amount 
of  property,  necessarily  requires  unequal  ex- 
penditures upon  different  members  of  the 
family.  An  infant  of  tender  years  Is  sustain- 
ed at  less  expense  tlian  an  adult  A  child  in 
good  health  will  grow,  and  in  time  be  able 
to  sustain  Itself,  whereas  anoth»',  in  a  sick- 
ly condition,  or  of  unsound  mind,  may  re- 
quire long,  continued  assistance,  and  the  ex- 
penditure of  large  sums  of  money;  all  of 
which  clearly  fall  within  the  scope  of  the 
duty  to  support  the  family.  The  will  obvi- 
ously Intends  tliat  the  property  shall  be  kept 
together  for  the  lifetime  of  the  daughter. 
Its  products  are  charged  with  the  unequal 
and  varying  amounts  necessary  to  support 
the  beneficiaries.  The  products  of  every  part 
of  the  property  are  cliarged  with  the  whole 
burden,  the  amo<mt  of  which  can  only  be 
known  from  time  to  time,  whilst  the  trust 
is  in  the  process  of  execution.  It  may  be^ 
and  very  probably  is,  the  case  that  the  prop- 
erty, if  kept  together  and  economically  man- 
aged, would  do  no  more  than  support  the 
family.  If,  however,  Mrs.  Handly,  either  by 
direct  conveyance  or  indirectly  by  operation 
of  law,  can  withdraw  from  the  trust  property 
one-sixth  part  thereof,  or  any  other  given 
proportion,  then  it  must  be  hdd  that  anoth« 
beneficiaiy  may  do  the  same  thing;  and  thus 
the  charge  upon  the  whole  property  may 
be  thrown  upon  a  fragment  of  it  By  keep- 
ing a  small  amount  of  property  upon  a  little 
farm,  a  family  living  thereon  may  be  sup- 
ported; but.  If  divided,  the  shares  of  each 
would  be  inadequate  to  his  or  her  support. 
If  testatrix  had  intended  to  give  equal  bene- 
fits to  her  daughter  and  each  child,  nothing 
was  easier  than  to  have  said  so.  Yet  she 
has  not  said  so,  but,  on  the  contrary,  has 
conferred  benefits  which,  in  any  event,  must 
be  unequal  and  varying  from  time  to  time, 
and  which,  in  certain  contingencies  likely  to 
occur,  may  become  greatly  unequaL" 

The  decision  in  this  case  is  as  much  op- 
posed to  the  Idea  of  a  Joint  interest  In  the 
mother  and  chiidroi  as  is  that  of  Wallace 
V.  Dold's  Ex'rs,  supra.  The  one  reliea  on  the 
trustee  to  devote  the  estate  to  the  objects  of 
the  trust  in  varying  proportions,  as  his  dis- 
cretion may  see  fit;  the  other  reposes  confi- 
dence in  the  wife  and  mother,  but  neither 
vests  in  the  mother  and  ciiUdrei  a  Joint 
estate  in  the  ordinary  sense  which  would  ear- 
ly with  it  equality  of  interest  and  controL 

Adopting  the  language  of  Judge  Burks  la 
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«reil  to  dupose  of  or  to  incumber  tne  rima 
arising  under  the  will;  but  It  Is  earnestly 
contended  that  tbe  power  is  impliedly  denied 
or  restrained,  because  Its  exercise  would  or 
might  defeat  the  purposes  of  the  trust,  name- 
ly, the  support  and  maintenance  of  her  and 
taer  children,  and  thus  thwart  the  supposed 
intention  of  the  testator.  This  argument  as- 
sumes the  Important  fact  that  the  children 
bare  an  estate  or  Interest  in  the  trust  bu1>- 
Ject,  cognizable  by  the  courts,  and  so  blend- 
ed with  that  of  the  mother  as  to  make  alien- 
ation by  her  impossible  without  a  destruction 
of  the  whole  trust  Some  such  cases  are 
found  In  our  Reports.  See  Markham  t.  Quex- 
rant,  4  Leigh,  279;  Nlckell  y.  Handly,  10 
-Orat  336;  Oontts  ▼.  Walker,  2  Leigh,  26& 
But  we  do  not  regard  the  present  case  as 
belonging  to  the  class  mentioned.  All  the 
-dlTldeuds,  rents,  hires,  issues,  and  profits, 
which  constitute  the  trust  fund,  are  required 
by  the  will  to  be  ]>ald  oyer  by  the  trustee 
to  Mrs.  Cutherell.  The  whole  interest  is  vest- 
ed Jn  her  absolutely  and  solely,  not  jointly 
with  tbe  children.  The  words  for  her  sole 
and  seiiarate  use  of  herself  and  her  child 
and  children,'  etc.,  do  not,  we  think,  giye 
any  estate  to  the  'child  or  children,'  but  In- 
-dlcate  the  motive  for  the  gift  to  the  mother." 

As  Judge  Staples  wisely  observed  In  Leake 
V.  Benson,  supra:  "It  was  the  intention  of 
the  grantor  to  give  to  his  wife  the  trust  prop- 
erty for  her  life,  relying  upon  her  discretion 
and  affection  for  the  children  so  to  dispose 
of  the  Income  as  would  most  conduce  to  tbe 
support  and  comfort  of  the  family.  He  very 
properly  thought  it  was  best  to  Intrust  her 
with  the  management  and  control  of  the  prop- 
erty, rather  than  to  raise  unpleasant  conten- 
tions between  her  and  the  children  in  respect 
to  the  proper  nse  and  application  of  the  trust 
estate." 

Tbe  wit  of  man  has  not  as  yet  discovered 
a  safer  repository  than  the  mother  for  the 
rights  and  interests  of  children.  Under  tbe 
stress  of  some  great  emergency  she  may  sac- 
rifice the  apiwrent  and  immediate  Interest 
of  the  child,  but  even  in  such  a  case  a  full 
knowledge  of  the  surrounding  facts  and  cir- 
cumstances might  go  far  to  vindicate  the 
propriety  and  wisdom  of  her  conduct  As  a 
rule,  her  love  and  spirit  of  self-abnegation, 
where  her  children  are  concerned,  may  be 
trusted  to  do  what  is  wisest  and  best  to  con- 
serve and  promote  their  interests;  and  If  we 
are  to  choose  between  the  peril  of  defeating 
tbe  provision  for  the  family  by  adhering 
to  that  line  of  decisions  which  vests  the  en- 
tire interest  in  the  mother  and  its  destruc- 
tion by  subdivisions,  whlcb  would  surely 
-follow  the  vesting  of  the  interest  Jointly  in 
the  mother  and  children,  we  must  abide  by 
tbe  coarse  of  decision  which  has  prevailed 
in  this  state  for  nearly  three-quarters  of  a 
century. 


trustee,  an  estate  in  fee  for  Susanna  M.  Hick- 
son,  and  that  the  declaration  of  trust  which 
follows  the  description  of  the  property  did 
not  give  to  her  children  a  Joint  Interest  with 
her  in  the  rents,  Issues,  and  profits. 

The  decree  of  the  corporation  court  most 
be  affirmed. 

Affirmed. 


SINCLAIR  et  al.  v.  YOUNG  et  sL 

(Supreme   Oonrt   of  Appeals   of   Virginia. 

March  13,  1902.) 

OFFICBRS— PROPERTY  OF  OFFICB— DKUVERT 
TO  SUCCBSSORS  —  RBUBDIB8  —  MANDAMUS  — 
QUO  WARRANTO— DBTINUE-COUNTT  BLSC- 
TORAL  BOARD— APPOINTMENT  BT  LBOISLA- 
TURB  —  AMENDMENT  TO  CODE  —  VESTBD 
RIGHTS— TERM  OF  OFFICB. 

1.  An  action  of  detinue  is  not  the  proper 
remedy  for  the  recovery  by  public  offlcers  of 

Eroperty  pertaining  to  tb«r  office  and   with- 
eld  by  their  predecessors. 

2.  ^'bere  public  officers,  at  the  expiration  of 
their  term,  refuse  to  deliver  property  pertain- 
ing to  the  office  to  their  successors,  man- 
damns  will  lie  to  compel  such  delivery,  though 
in  determining  its  possession  the  title  to  tne 
office  is  Incidentally  qnestioned. 

8.  Where  successors  to  a  public  office  seek 
to  compel  their  predecessors  to  deliver  the 
property  pertaining  to  the  office,  quo  warranto 
18  not  the  exclusive  remedy,  though  the  title 
to  the  office  Is  Involved,  since-  Code,  c.  145,  re- 
lating to  quo  warranto,  does  not  by  implica- 
tion abolish  the  established  procedure  that  ti- 
tie  to  office  can  be  tried  by  mandamus. 

4.  Where  the  general  assembly  fails  to  elect 
an  electoral  board  for  a  county,  as  prescribed 
by  Code,  {  64,  a  resolution  at  an  extra  ses- 
sion, snpplying  the  omission  bv  naming  the 
board,  is  not  au  amendment  of  the  Code^  with- 
in Const,  art  5,  {  15,  requiring  that  an  act  or 
section  amended  shall  be  re-enacted  and  pnl>- 
iished  at  length. 

R.  The  resolution   of   the   general   assembl- 
Febmary   16,    1901,    appointing    an    elector 
board  of  Warwldc  county,  did  not  deprive  ' 
then  iucumbents  of  any  vested  rights,  as 
members  of  electorsl  Ijoards  are  not  cor 
tlonal  offlcers,  and  are  within  the  legl 
control. 

6.  Code,  {  61,  as  amended  by  Ac" 
1900,  p.  843,  providing  that  the  term 
of  memliers  of  existing  electoral  b 
terminate  on  April  1,  1900,  or  on  t 
tion  of  memliers  elected  at  that  p 
general  assembly,   merely  enabi 
to  hold   over   until  the   qualifi 
successors;    and   hence,   tbe  ' 
named  the  snccessc^s  at  an 
1001,  the  members  of  the  n 
titled  to  qualify  immedlat<' 
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county  or  Warwick,  as  prescribed  by  secUon 
64  of  the  Code,  as  amended  (Acta  188&-1900, 
p.  813). 

To  remedy  the  omiseliHi,  at  tbe  extra  ses- 
sion of  1901,  tbe  following  Joint  resolntlon 
fvas  passed: 

"Whereas,  the  general  assembly,  during  Its 
session  of  189&-1000,  failed  to  elect  members 
of  the  electoral  board  of  Warwick  county; 
therefore,  be  it, 

"Resolved,  by  the  senate  (the  honse  of  del- 
egates concnrrlng),  tbat  J.  C.  Curtis,  John  A. 
Yonng  and  J.  H.  Ham,  qualified  voters  and 
residents  of  the  county  of  Warwick,  be,  and 
they  are  hereby  elected,  membras  of  the 
electoral  board  of  Warwick  county. 

"This  resolution  shall  be  in  force  from  its 
passage."    Acts  1901,  p.  261. 

Tbe  resolntlon  was  approved  February  16, 
1901. 

The  electoral  board  for  that  county,  prior 
to  tbe  election  of  the  new  board,  was  com- 
posed of  John  A.  Toung,  J.  F.  Bomewdl, 
and  Thomas  A.  Sinclair,  whose  term  of  office 
esi>ired  April  1,  1900,  but  who  were  to  bold 
over  after  that  date  "until  their  successors 
were  regularly  elected  and  qnallfled."  The 
members  of  the  new  board  forthwith  quali- 
fied and  organized  February  18, 1901,  by  elect- 
ing J.  IL  Hem,  chainnan,  and  John  A. 
Young,  secretary.  At  that  meeting,  an  order 
was  made  directing  Thomas  A.  Slnclah:,  tbe 
secretary  of  the  former  board,  to  deliver  all 
books  and  seal,  and  other  papers  in  his  cus- 
tody pertaining  to  the  electoral  board  of  War- 
wick county,  to  John  A.  Young,  secretary  of 
the  new  board.  Sinclair  refused  to  comply 
with  that  order,  and  thereupon  the  members 
of  the  new  board  presented  a  petition  to  tb« 
Judge  of  tbe  circuit  court  of  Warwick  county. 
In  vacation,  praying  for  a  peremptory  writ 
of  mandamus,  commanding  and  requiring 
Thomas  A.  Sinclair  and  J.  F.  Bomewell  to 
surrender  and  deliver  up  to  petitioners  tbe 
record  book,  seal,  and  other  papers  belong- 
ing to  the  electoral  board,  likewise  to  alto- 
gether desist  from  the  further  exercise  of 
the  functions  of  that  office.  The  case  was 
heard  April  9,  1901,  on  the  petition  and  ex- 
hibits, tbe  demurrer  and  answer  of  tbe  de- 
fendants, and  upon  an  agreed  statement  of 
facts,  in  addition  to  tbe  documentary  evi- 
dence exhibited  with  the  pleading;  whereup- 
on the  circuit  Judge  awarded  a  peremptory 
writ  of  mandamus  in  accordance  with  tbe 
prayer  of  the  petition. 

Tbe  case  is  here  upon  a  writ  of  error  to 
that  order. 

A  number  of  questions  were  raised  and  dis- 
cussed, many  of  which  have  been  settled  by 
decisions  of  this  court 

It  was  insisted  that  tbe  proper  remedy  for 
tbe  recovery  of  tbe  articles  referred  to  was 
an  action  of  detinue.  No  authority  was  ad- 
duced to   sustain  that  contention,   and  no 


withheld  by  tbeir  predecessors  in  office. 

Tbe  action  is  employed  to  recover,  in  spe- 
cie, personal  cliatteis  ftom  one  In  possession, 
who  unlawfully  detains  them  from  the  real 
owner,  or  from  one  having  a  special  property 
therein,  with  damages  for  tbe  detention. 
The  Judgment  is  in  the  alternative,  that  the 
plaintiff  recover  the  property  sued  for,  or 
its  value,  if  tbe  specific  clmttel  cannot  be 
returned. 

Tbe  money  value  of  official  books,  papers, 
and  seal  would  prove  a  poor  equivalent  for 
specific  articles,  indispensable  to  tbe  dis- 
cbarge of  official  functions.  Tbe  alternate 
Judgment  too,  would  be  for  tbe  bene'*t  of 
one  having  no  ];>er8onal  Interest  In  the  sub- 
ject-matter. It  can  hardly  be  affirmed  of 
such  a  proceeding  that  it  would  afford  a  com- 
plete and  adequate  remedy  in  the  case  under 
consideration. 

A  public  officer  has  no  propnty  rights  in 
tbe  books,  seal,  and  papers  pertaining  to  bis 
office.  He  baa  a  right  to  tlwir  custody  and 
use  only  during  bis  term,  at  tbe  expiiatlon  of 
which  it  is  bis  duty  to  dellvw  audi  articles 
to  his  successor.  Hbe  duty  is  ministerial, 
and,  should  be  neglect  or  refuse  to  dlscbarge 
it  tbe  performance  may  be  compelled  by 
mandamus.  Peters  v.  Auditor,  33  Orat.  368; 
CbUdrey  v.  RaOj,  77  Va.  S18;  Clay  ▼.  Bal- 
lard. 87  Va.  787,  IS  S.  E.  262. 

It  was  further  contended  that  mandamus. 
in  this  case,  was  employed  to  Izy  title  to 
tbe  office,  wbicb.  it  was  argued,  could  only 
be  done  by  quo  warranto.  It  Is  true  tliat  tbe 
title  of  the  defendants  in  error  to  tbe  office 
was,  incidentally,  drawn  in  question,  for.  in 
determining  who  was  entitied  to  the  posses- 
sion of  the  record  book  and  other  property 
belonging  to  tbe  electoral  board,  it  was  es- 
sential to  decide,  and  tbe  circuit  Judge  did 
decide,  who  were  tbe  legally  constituted 
imembers  of  that  board. 

This  question,  doubtless,  could  have  been 
litigated  by  quo  warranto;  but  that  rem- 
edy Is  not  exclusive,  and  has  not  been  tbe 
usual  remedy  resorted  to  in  tbat  (dass  of  cas- 
es. ■  Indeed,  if  the  contention  of  counsel  for 
plaintiff  in  error  is  correct  that  detinue  is 
the  proper  remedy  to  recover  tbe  books  and 
seal,  and  quo  warranto  to  try  titie  to  tbe  of- 
fice, neither  can  be  said  to  afford  an  ade- 
quate remedy  in  a  case  which  involves  the 
possession  of  the  former  and  tbe  titie  to  tbe 
latter. 

In  the  case  of  Lewis  t.  WbitUe,  77  Ya.  415. 
where  mandamus  was  held  to  be  tbe  proper 
remedy  in  a  case  similar  to  this,  it  was  said 
that  quo  warranto  was  not  so  efficient,  be- 
cause, while  the  occupant  might  be  remov- 
ed, tbe  claimant  could  not  be  installed. 

In  Railway  Co.  v.  Brown,  97  Va.  28,  S8. 
82  S.  E.  776.  this  court  said: 

"Tbe  remedy  at  law  v^cb  will  operate  as 
a  bar  to  mandamus  must  goieraUy  be  radi  a 


and  necessities  of  a  case  unless  It  reacbea  tbe 
end  Intended  and  actually  comitels  a  per- 
formance of  the  duty  In  question.  Such  oth- 
er  remedy.  In  order  to  constitute  a  bar  to 
mandamus,  must  be  adequate  to  place  the 
Injured  party,  as  nearly  as  the  drcumstances 
of  tbe  case  will  permit,  In  the  position  wblch 
he  occupied  before  the  Injury  or  omission 
complained  of. 

"The  controlling  question  Is  not,  'Has  the 
party  a  remedy?'  but,  'Is  that  remedy  fully 
commensurate  with  the  necessities  and  rights 
of  the  party  under  all  the  clrcnmstancea  of 
the  iMirtlcular  case? 

"To  supersede  the  remedy  by  mandamus 
the  party  must  not  only  have  a  specific  rem- 
edy, but  one  competent  to  afford  relief  upon 
the  very  subject-matter  of  his  application, 
and  one  which  is  equally  as  beneficial  and 
effective  as  the  proceeding  by  mandamus." 
2  SpeU.  Bztr.  Relief.  {  1376. 

Without  undertaking  to  discuss  the  scope 
of  the  remedy  by  quo  warranto,  nnder  pro- 
visions of  chapter  145  of  the  Code,  it  can- 
not be  said  to  abolish,  by  implication,  the 
established  procedure  in  Oils  state, — a  prac- 
tice sustained  by  a  line  of  decisions  covering 
over  a  century  of  its  Judicial  history,— that 
title  to  office  can  be  tried  by  mandamus. 
There  is  no  doubt  that  a  statute  may  take 
away  an  existing  remedy,  bnt  the  presump- 
tion is  that  the  legislature  has  no  such  In- 
tention unless  it  Is  plainly  expressed.  Re- 
peals by  implication  are  not  favored.  The  ap- 
plication of  the  writ  of  mandamns,  by  the 
earlier  cases,  to  controversies  involving  the 
title  to  public  office,  and  to  comitel  one  not 
entitled  to  abstain  from  exercising  its  func- 
tions, and  to  deliver  to  the  rightful  claimant 
property  belonging  to  the  office,  has  been 
consistently  followed  by  the  courts  In  this 
state  to  the  present  time. 

It  is  now  the  weil-settled  practice,  and  af- 
fords a  simple,  expeditious,  adequate,  and 
complete  remedy  in  such  cases. 

It  was  first  BO  applied  in  Smith  y.  Dyer, 
1  Call,  562  (decided  in  1799).  By  that  pro- 
cedure. Dyer,  wtio  had  been  illegally  onsfed 
as  clerk  of  the  county  court  of  Pendleton 
county,  was  restored  to  office. 

In  Dew  V.  Judges  of  District  Court,  3  Hen. 
&  M.  1,  3  Am.  Dec.  63&,  Judge  Tucker,  speak- 
ing for  the  court,  remarked:  "It  lies  to  com- 
pel the  admission  or  restoration  of  the  party 
applying  to  any  c^ce  or  franchise  of  a  pub- 
lic nature,  whether  spiritual  or  temporal." 

Replying  to  the  contention  that  the  writ 
would  not  lie  where  there  was  another  rem- 
edy, Judge  Tucker  proceeds:  "It  has  been 
objected,  however,  that  a  mandamus  will  not 
He  where  the  party  bath  another  legal  and 
specific  remedy,  but  we  are  told  otherwise 
by  Judge  Blackstone,  who  calls  it  a  high 
prerogative  writ  of  a  most  extensive  remedial 
nature,  and  that  it  may  be  issued  in  some 


office.  This  la  the  very  case  before  na  now; 
and  although  possibly  the  Injured  party  may 
have  another  remedy,  I  think  there  is  no 
other  so  well  adapted  to  the  nature  of  the 
case  as  that  by  mandamns." 

In  commenting  on  those  cases,  it  was  said 
by  Jndge  Daniel,  in  Booker  y.  Toung,  12 
Grat  306:  "The  proceeding  by  mandamus 
seems  to  me  to  be  a  fair,  convenient,  and 
ready  mode  of  litigating  and  deciding  upon 
questions  such  as  those  presented  by  tb6  rec- 
ord of  this  case. 

"The  propriety  of  resorting  to  it  in  case 
of  the  like  kind  Is,  I  think,  fully  sustained 
in  Smith  y.  Dyer,  1  Call,  662,  and  in  Dew 
y.  Jndges  of  District  Court,  S  Hen.  &  M.  1, 
8  Am.  Dec.  689. 

"I  am  not  aware  that  the  authority  of 
those  precedents  has  been  questioned  in  any 
subsequoit  decision  of  this  court,  and  they 
furnish,  in  my  opinion,  a  satisfactory  an- 
swer to  the  objections  made  here  to  the  rem- 
edy selected  by  the  petitioner." 

It  was  insisted  that  the  first  resolution,  of 
February  15,  1901,  was  an  amendment  of 
section  64  of  the  Code,  and  contrayenes  ar- 
ticle 6,  t  16,  of  the  constitution  of  the  state. 
In  that  It  fails  to  "re-enact  and  publish  at 
length"  that  section. 

It  is  sufficient  to  say,  of  this  assignment, 
that  the  Joint  resolution  is  In  no  sense  an 
amendment  of  the  section  referred  to.  Its 
object  and  effect  was  to  supply  the  omission 
of  the  general  assembly  to  elect  an  electoral 
board  f<»:  the  county  of  Warwick  at  the  reg- 
ular session  of  1899-1900,  leaving  the  general 
law  intact 

The  suggestion  that  the  demand  asserted 
by  the  defendants  In  error,  and  the  Judg- 
ment complained  ot,  deprived  plaintUfs  in 
error  of  a  vested  right,  is  likewise  without 
merit.  Members  of  electoral  boards  are  not 
constitutional  officers.  The  office  is  a  legis- 
lative creation,  and  an  election  to  it  does 
not  constitute  a  contract  Oooley,  Const 
Llm.  <6th  Bd.)  p.  831. 

"When  an  office  is  created  by  statute,  it 
Is  wholly  within  the  control  of  the  legisla* 
ture. 

"The  term,  the  mode  of  appointment,  and 
the  compensation  may  be  altered  at  pleas- 
ure, and  the  latter  may  be  even  taken  away 
without  abolishing  the  office."  Id.  p.  332, 
note. 

There  are  no  constitutional  limitations  up- 
on that  power,  and  the  legislature  may  ex- 
orcise it  without  let  or  hindrance.  Foster  y. 
Jones,  79  Va.  642,  62  Am.  Rep.  687;  Frazier 
y.  Institute,  81  Va.  59,  62. 

In  point  of  fact,  section  84,  as  amended 
by  Acts  1699-1900,  p.  848,  expressly  provides 
that  the  terms  of  office  of  members  of  exist- 
ing electoral  boards  should  t^mlnate  on 
Aprfl  1,  1900,  or  upon  the  qualification  of 
the  members  of  the  electoral  boards  elected 


expired  at  tbat  date,  and,  as  remarked,  tta' 
were  only  holding  after  that  time  until  tb 
successors  qualified.    The  latter  clause  d 
not  extend  the  term,  but  merely  enabler 
Incumbent  to  hold  oyer  nntU  the  quallflo 
of  his  successor. 

In  re  Broadus,  32  Grat  779;  Kllpatr 
Smith,  77  Va.  347,  369;    Branham  v. 
78  Va.  352. 

The  power  of  the  legislature  to  sur 
omission  to  elect  those  officers  at  the 
session  by  electing  them  at  the  extr 
is  conceded.    Having  done  so  by  ]of 
tlon,  which  took  effect  from  its  pa 
members  of  the  new  board  were 
qualify  immediately. 

There  Is  no  error  In  the  Jud 
plained  of,  and  It  must  be  afflrmr 

Affirmed. 
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the  statute  In  force  in  this  state  since  the 
revision  of  our  laws  In  1849. 

In  the  view,  thn-efore,  that  we  take,  It  Ui 
unnecessary  for  us  to  enter  upon  an  examina- 
tion of  tbe  decisions  In  other  states  as  to 
the  effect  of  their  respective  statutes  upon 
the  common-law  right  to  enter  Into  the  mari- 
tal relation,  as  these  decisions  aftord  ns  lit- 
tle or  no  aid  in  determining  the  meaning  and 
intent  of  our  legislation  upon  the  subject. 

Wben  a  statute  admits  of  two  interpreta- 
tions,—the  one  destructive  of  the  foundation 
of  society,  and  Inimical  to  the  peace,  welfare, 
and  good  order  of  a  people,  and  the  other 
conducive  to  their  welfare,  and  adding 
strength  and  durability  to  the  foundations  of 
society,— the  latter,  we  unhesitatingly  think, 
should  be  adopted. 

Our  statute  (now  section  2222  of  the  Oode), 
when  read  In  the  light  of  tbe  statutes  lead- 
ing np  to  it  and  which  are  In  pari  materia, 
admits,  as  we  think,  after  the  careful  con- 
sideration that  the  gravity  of  the  sabject 
required,  of  but  one  construction;  and  ttiat 
statute  Is  the  same  that  was  in  force  when 
It  iB  alleged  appellant  became  the  common- 
law  wife  of  James  F.  Offleld.  It  is  as  fol- 
lows: 

"Marriage  without  License  Prohibited; 
"When  not  Void  for  Want  of  Authority  in 
Person  Solemnizing  It  Every  marriage  in 
this  8tat»  shall  be  under  a  license,  and  sol- 
emnized In  the  manner  herein  provided;  but 
no  marriage  solemnized  by  any  person  i>ro- 
fessing  to  be  authorized  to  solemnize  the 
same  shall  be  deemed  or  adjudged  to  be  void, 
aor  shall  the  validity  thereof  be  in  any  way 
affected  on  account  of  any  want  of  antiiorlty 
In  such  person,  if  the  marriage  be  In  all  oth- 
er respects  lawful,  and  be  consummated  with 
a  full  belief  on  the  part  of  tbe  persons  so 
married  or  either  of  them,  that  they  have 
been  lawfully  Joined  together." 

A  history  of  this  statute  begins  with  the 
act  of  1631  (7  Car.  I.),  in  which  nothing  Is 
said  as  to  avoiding  marriages  celebrated  oth- 
erwise than  under  a  license  or  after  the 
publication  of  the  banns,  nor  as  to  inflicting 
punishment  upon  either  the  parties  or  the 
celebrant  for  failure  to  observe  the  provisions 
of  the  act;  nor  were  there  any  such  provi- 
sions In  the  next  succeeding  act  Bnt  the 
act  of  1642-43  (18  Car.  I.)  imposed  a  for- 
feiture of  1,000  pounds  of  tobacco  upon  any 
minister  solemnizing  marriage  without  a  li- 
cense to  the  parties.  Issued  from  tbe  gov- 
ernor, or  unless  the  banns  had  been  lawfully 
published  In  the  parish  or  parishes  where 
both  parties  resided.  This  forfeiture  or  fine 
upon  tbe  minister  was  by  the  act  of  1^7 
(1  Hen.  St  p.  433)  increased  to  10,000  pounds 
of  tobacco.  Then  follows  Acts  1661  (14  Car. 
II.;  2  Hen.  St  p.  61),  containing  direct  words 
nullifying  Informal  marriages  and  continuing 
tbe  fine  of  10,000  pounds  of  tobacco  upon  a 


was  passed.  That  act  including  its  preamble^ 
Is  as  follows: 

"Whereas,  many  great  and  grievous  mis- 
chiefs have  arisen  and  dally  do  arise  by 
clandestine  and  secret  marriages,  to  the  ut- 
ter ruin  of  many  heirs  and  heiresses  and  to 
the  great  grief  of  all  their  relations,  and 
whereas,  the  laws  now  in  force  for  the  pre- 
vention of  such  marriages  do  inflict  too  small 
a  punishment  for  so  heinous  and  great  an  of- 
fense," be  it  enacted,  etc.  "That  no  min' 
Ister  or  ministers  shall  firom  henceforth  mar- 
ry any  person  or  persons  together  as  mair 
and  wife  without  lawful  license,  or  without 
their  publication  of  banns,  according  to  the 
rubric  in  the  common  prayer  boolc  •  •  «r 
and  if  any  minister  or  ministers  shall,  con- 
trary to  this  act  without  such  license  or  pub- 
lication, marry  any  person  or  persons,  he  or 
they  so  offending  shall  for  every  such  offense 
be  imprisoned  for  one  whole  year  without 
bail  or  main-prize,  and  shall  forfeit  and  pay 
the  sum  of  five  thousand  pounds  current  mon- 
ey, one  moiety  to  our  sovereign  lord,  the  klnff 

*  *  *  and  the  other  moiety  to  him  or 
them  that  shall  sue  or  inform  for  the  same. 

*  *  *"  A  like  punishment  was  also  Im- 
posed on  the  clerk  who  wrongfully  issued 
license.    3  Hen.  St.  pp.  149-151. 

It  will  be  readily  observed  that  it  was  the 
purpose  of  these  enactments  to  prevent  In- 
formal—common-law— marriages,  by  impos- 
ing punishment  upon  the  celeteant  of  a  mar- 
riage not  in  conformity  with  the  inrovislons 
of  the  statute,  and  upon  a  clerk  who  wrong- 
fully Issued  a  marriage  license. 

In  the  revision  of  the  general  statutes,  a* 
embodied  In  the  Oode  of  1819,  no  alteration 
in  the  then  existing  statute  on  the  subject  of 
marriage  was  made;  and  it  remained  unchan- 
ged until  the  adoption  of  the  Code  of  1S19, 
when  it  appears,  as  it  does  also  hi  the  Code 
of  1860,  and  in  the  compilation  of  our  stat- 
utes in  1878,  in  the  exact  language  of  the 
present  Code,  as  quoted  above.  It  omits  the 
negative  terms  previously  used,  i.  e.,  "that 
no  minister  shall  celebrate,"  or  "no  marrlagee 
shall  be  celebrated,"  etc.,  and  enacts  in  plain 
and  positive  terms  that  "every  marriage  In 
this  state  shall  be  under  a  license,"  etc. 

It  appears  quite  significant  we  think,  that 
this  provision  was  Ingrafted  upon  the  stat- 
ute at  tbe  suggestion  of  the  revisers  of  the 
Code  of  1849.    In  a  note  to  theh:  report  (Re- 
port of  Revisers,  1849,  p.  558),  they  recom- 
mended that  whatever  might  be  the  regula- 
tions prescribed  as  to  the  mode  of  solemnis- 
ing marriages,  or  the  penalty  affixed  for  the 
offense  of  solemnizing  a  mairlage  witho"' 
lawful  authority,  a  license  should  be  rer 
ed  in  all  cases.    Manifestly  it  was  the' 
that  with  this  provision  in  the  sta*^ 
could  be  no  valid  marriage  In  "^ 
tered  Into  without  tbe  Ilcen'* 
law. 
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"^or  snail  any  marriages  ceieoratea  in 
this  state  between  the  17tb  day  of  April,  1861, 
and  the  Ist  day  of  January,  1866,  be  void  by 
reason  of  the  same  having  been  solemnized 
without  such  license."  This  latter  clause 
was  added,  doubtless,  because  of  the  disor- 
ganized condition  of  all  government  in  that 
state  between  dates  named. 

In  Beverlln  v.  Beverlln,  29  W.  Va.  782,  8 
S.  E.  36,  decided  In  1887,  this  statute  was 
construed;  and  in  an  opinion  by  Snyder,  J. 
(an  able  and  learned  Jurist),  concurred  in 
by  the  entire  court,  It  was  held:  First  "com- 
mon-law marriages,  when  contracted  In  this 
state,  are  not  recognized  by  our  courts  as 
valid";  and,  second,  "no  marriage  in  this 
state  is  valid  when  It  afiSrmatively  appears 
that  it  liad  not  been  solemnized  according 
to  the  requirements  of  our  statute  on  the 
subject,  although  the  parties  may  th««after 
have  associated  and  cohabited  together  as 
husband  and  wife."  The  opinion  reviews 
many  of  the  authorities  upon  the  subject  of 
common-law  marriages,  and  It  is  conceded 
that  statutes  regulating  marriages  have  gen- 
erally and  properly  been  construed  as  di- 
rectory, and  not  mandatory;  that  the  doctrine 
has  become  established  as  a  general  rule  that 
a  marriage  at  common  law  will  be  held  good, 
notwithstanding  the  existence  of  any  stat- 
ute on  the  subject,  anlesa  the  statute  contains 
express  words  of  nullity.  But  continues  the 
opinion:  "This  rule,  however,  is  not  uni- 
versal. 1  Blsh.  Mar.  &  Div.  S  283.  It  seems 
to  me,  therefore,  that  when  the  terms  of  the 
statute  are  such  that  they  cannot  be  made 
effective,  to  the  extent  of  giving  each  and 
all  of  them  some  reasonable  operation,  with- 
out Interpreting  the  statute  as  mandatory, 
then  such  Interpretation  should  be  given  to  It. 
The  statute  under  consideration.  In  express 
words,  declares  that  'every  marriage  in  this 
state  shall  be  under  a  license,  and  be  sol- 
emnized In  the  manner  herein  provided.'  It 
is  possible  that  these  woids,  standing  alone, 
should,  undo:  the  general  rule  Just  stated,  be 
Interpreted  as  merely  directory.  But  the  stat- 
ute does  not  stop  here.  It  qoalifles  these 
words  by  provisions  which  would  be  wholly 
useless  and  unnecessary  if  it  were  intended 
and  should  be  held  that  the  preceding  provi- 
sions are  simply  directory.  It  is  declared 
that  certain  marriages  shall  not  'be  deemed 
and  adjudged  void'  because  the  person  sol- 
emnizing them  did  not  In  fact  have  aiifb<«lty 
to  do  BO.  It  also  declares  that  certain  other 
marriages  shall  not  be  void  because  they 
were  solemnized  without  a  license.  These 
exceptions  or  qualifying  provislona  seem  to 
me  to  be  equivalent  to  an  express  declara- 
tion that  marriages  had  In  this  state,  coiv- 
trary  to  the  commands  of  the  statute,  and 
not  saved  by  the  exceptions,  shall  be  treated 
as  void.  It  is  apparent  that  the  legislature 
must  liave  interpreted  the  statute  as  making 


oeen  made.  The  miroaactl4»  of  the  excep- 
tions is  necessarily  exdnslTe  of  aO  atbee 
Independent,  extrinsic  exceptions.  T%e  max- 
im is  clear,  'Expressum  faclt  cessare  taciturn.' 
Affirmative  speciflcations  exclude  implication. 
Potter's  Dwar.  St  221;  3  Term  R.  442.  It 
Is  therefore  my  conclusion  that  no  marriage 
or  attempted  marriage^  if  it  took  place  in  this 
state,  can  be  held  valid  here,  unless  it  has 
been  shown  to  have  been  solemnized  accord- 
ing to  onr  statutes.  It  is  very  certain,  it 
seems  to  me,  that  no  attempted  or  pretended 
marriage  can  be  held  valid  when  it  affirm- 
atively appears  that  it  has  not  been  ao  sol- 
emnized." 

It  is  said  by  a  learned  law  writer  tbat  no 
clearer  statement  has  been  made  of  tbe  law 
as  to  the  dominating  Inflnence  of  the  inten- 
tion of  a  statute  in  the  constmctioii  oC  all 
its  parts  than  that  which  is  found  In  Koit 
Comm.,  viz.:  "In  the  exposition  of  a  statute 
tbe  Intention  of  tbe  lawmaker  will  prevail 
over  the  lltM«l  sense  of  tbe  terms,  and  its 
reason  and  Intention  will  prevail  over  the 
strict  letter.  Whoi  the  words  are  not  ex- 
plicit the  intention  is  to  be  collected  from 
the  context,  from  the  occasion  and  necessity 
of  the  law,  from  the  mischief  felt,  and  the 
remedy  in  view;  and  the  intention  Is  to  be 
taken  or  presumed  according  to  what  Is  coo- 
sonant  with  reason  and  good  discretion.'' 
Sutb.  St  Const  I  241. 

Here  the  learned  commentate  is  referring 
to  the  rule  governing  in  constrolng  statntes 
to  ascertain  the  intention  of  the  law,  when 
the  strict  letter  of  the  statute  leaves  a  doubt 
as  to  what  was  meant  or  intended. 

Another  familiar  rule  In  ctMistralng  stat- 
utes, and  already  adverted  to,  is  that;  In  at- 
der  to  get  at  what  the  legislature  really  did 
Intend  to  direct  this  intention  must  be 
sought  in  the  whole  of  the  act  taken  toeetli- 
er,  and  other  acts  In  pari  materia. 

With  reference  to  statntes  of  a  different 
character,  Endllcb,  In  bis  work  on  Interpreta- 
tion of  Statutes  (section  341),  states  tooedly 
the  rule  that:  "Where  a  statute  requires  that 
something  shall  be  done,  or  done  In  a  par- 
ticular manner  or  form,  without  expressly 
declaring  what  shall  be  the  conseqnence  of 
noncompliance,  the  question  often  arises, 
what  intention  is  to  be  attributed,  by  infer- 
ence, to  the  legislature?  Where,  Indeed,  the 
whole  aim  and  object  of  the  legislature  would 
be  plainly  defeated  if  the  command  to  do  the 
thing  in  a  particular  manner  did  not  imply 
a  prohibition  to  do  it  in  any  other,  no  doubt 
can  be  entertained  as  to  the  intention."  See, 
also,  Sedg.  St  &  Oonst  Law,  375. 

No  reason  is  given,  and  none  occurs  to  ns, 
why  tbe  rule  stated  is  not  aivllcable  to  the 
construction  of  statntes  similar  to  the  one 
we  have  under  consideration. 

In  a  well-considered  case  decided  In  1892 
by  the  supreme  court  of  the  state  of  Wash- 


Tie-wea;  ana  ii  was  neia  inai  a  common-iaw 
marriage  Is  not  Talld  under  a  statute  re- 
quiring a  licenae  for  a  marriage,  and  provid- 
ing tbat  certain  persons  sball  be  authorized 
to  perform  the  ceremony,  and  expressly  pro- 
viding further  that  a  marriage  shall  not  be 
held  Told  because  solemnized  by  a  person  not 
legally  authorized  to  perform  it,  if  the  par- 
ties to  the  marriage,  or  either  of  them,  be- 
lieve they  are  lawfully  married,  and  also  that 
marriages  solemnized  before  or  In  any  relig- 
ious organization  or  congregation  according 
to  the  ritual  or  form  commonly  practiced 
therein  shall  be  valid. 

While  It  Is  not  set  oat  in  full  In  the  opin- 
ion in  that  case,  it  clearly  appears  that  the 
statute  of  the  state  of  Washington  there 
under  review  is  very  similar  to  our  statute 
(section  2222,  supra).  There,  as  in  this  state, 
the  statute  provides  how  such  a  contract  may 
be  entered  into,  and  the  evidence  thereof  per- 
petuated; certain  persons  are  authorized  to 
perform  the  ceremony;  and  it  Is  also  pro- 
vided that.  If  It  be  performed  before  an  un- 
authorized person,  the  validity  thereof  shall 
not  be  questioned,  if  such  marriage  be  con- 
summated with  a  bdlef  of  the  persons  so 
married,  or  either  of  them,  that  they  have 
been  lawfully  Joined  in  marriage. 

In  the  opinion  in  Re  McLaughlin's  Estate, 
supra,  It  is  well  said:  "While  the  marriage 
state  Is  the  most  commendable  one,  and 
ought  to  be  encouraged  in  all  legitimate  ways, 
having,  as  it  does,  its  origin  in  divine  law. 
It  seems  to  us,  If  the  statutory  requisites 
are  dispensed  with,  it  would,  to  some  extent, 
set  a  premium  upon  illicit  intercourse.  If  a 
mere  contract  between  the  parties,  to  which 
there  are  no  witnesses,  is  to  be  recognized 
as  valid,  it  Is  evident  that  a  contract  thus 
lightly  made  might  as  easily  be  repudiated; 
or  if  cohabitation  and  reputation,  without 
any  agreement,  constitute  marriage,  the  for- 
mer must  precede  the  latter,  for  it  is  the 
cohabitation  which  raises  the  presumption 
and  causes  the  reputation  or  assumption  of 
the  relationship  of  matrimony.  If  an  agree- 
ment between  the  parties  is  to  be  required, 
with  the  further  condition  that  it  be  made 
before  some  third  person  as  a  witness,  with- 
out any  other  proof  of  it,  or  any  means  pro- 
vided for  preserving  such  proof,  the  death 
of  the  witness  removes  all  the  evidence, 
aside  from  the  parties  themselves.  And 
what  would  be  easier  than  for  parties  to 
agree  privately  to  become  husband  and  wife, 
and,  after  cohabiting  for  a  time,  mutually 
agree  to  dissolve  the  relationship,  or  to  con- 
ceal the  fact  that  they  had  ever  entered  into 
the  contract  and  repudiate  It?  It  Is  con- 
trary to  public  policy  and  public  morals,  and 
revolting  to  the  sense  of  enlightened  society, 
tbat  parties  could  place  themselves  in  ixufh 
a  condition  that  they  might  mutually  repudi- 
ate an  arrangement  of  this  kind  previously 
40  8.E.— 58 


xo  ue  Biaiuiory  provision,  aii  oojecuonaoie 
cases  of  this  kind  are  eliminated;  parties  are 
led  to  regard  the  contract  as  a  sacred  one,— 
as  one  not  lightly  to  be  entered  into,— and 
are  forcibly  impressed  with  the  Idea  that 
they  are  formhig  a  relationship  in  which  so- 
ciety has  an  interest,  and  to  which  the  state 
is  a  party.  Illicit  intercoiurse  would  to  a 
great  extent  be  prevented,  and  there  would 
be  no  attempts  upon  the  part  of  eltiher  one 
to  form  the  relationship  in  any  clandestine 
way,  or  any  attempt  by  one  to  overreach  the 
other  In  such  a  way,  knowing  that  such  at- 
tempts would  be  ineffectual." 

Following  the  leading  case  of  Hutcfalns  v. 
KimmeU,  31  Mich.  120,  18  Am.  Rep.  16i,  re- 
lied on  by  appellant  here,  and  holding  that 
common-law  marriages  are  valid  notwith- 
standing statutes  regulating  the  mode  in 
which  the  contract  may  be  entered  into,  the 
marriage  solemnized,  and  a  record  thereof 
preserved,  the  supreme  court  of  that  state 
went  so  far  as  to  say  that:  "An  actual  cere- 
mony of  marriage  is  not  essential  to  the  es- 
tablishment of  the  relation  of  husband  and 
wife.  It  is  sufficient  that  a  man  and  a  wo- 
man of  due  competency,  and  In  respect  to 
whom  no  impediment  exists,  consent  to  take 
each  other  as  husband  and  wife,  and  actual- 
ly cohabit  as  such."  Peet  v.  Feet,  52  Mich. 
464,  18  N.  W.  220. 

Were  our  statute  on  the  subject  of  doubt- 
ful interpretation,  we  could  never  give  our 
assent  to  this  doctrine.  It  Is  wholly  at 
variance  with  the  ideas  of  our  people  as  to. 
the  requisites  of  a  valid  marriage.  The  ques- 
tion before  us  involves  the  best  interests  of 
society,— the  preservation  of  home  and  fam- 
ily, the  foundation  of  all  society. 

That  no  case  has  ever  come  to  this  court, 
before  the  one  we  have  under  consideration. 
Involving  the  question  whether  or  not  a  com- 
mon-law marriage  Is  valid  in  this  state,  is 
strongly  persuasive  that  our  people,  from  the 
passage  of  our  earliest  statutes  on  the  sub- 
ject of  marriage,  have  Interpreted  them  as 
mandatory  and  as  wholly  su];>erseding  the 
common  law  on  the  subject.  The  conclu- 
sions reached  in  the  decided  cases  and  by 
law  writers  that  statutes  regulating  marriages 
are  to  be  construed  as  dbrectory,  only,  pro- 
ceed upon  the  idea  that  marriage  Is  of  di- 
vine origin,  and  not  purely  of  statutory  ori- 
gin; that  marriage  is  dependent  upon  mutual 
consent,  not  upon  the  celebration  or  form 
by  which  it  is  entered  into;  that  it  Is  an- 
terior to  all  forms,  and  was  already  in  exist- 
ence when  man  first  began  to  make  laws, 
so  that  the  primary  Intent  of  all  these  acta 
Is  to  regulate  marriages,  not  to  confer  the 
privilege,  etc.  None  of  these  authorities, 
however,  question  the  iMwer  of  the  legisla- 
ture, by  plain  language  or  clear  Implication, 
to  declare  ail  marriages  or  pretended  mar- 
riages not  entered  into  in  accordance  with 


lu  eacu  aci,  coiiuitci,  auu  reiauQu  m  iib  lu- 
dlTidtial  members  tbat  in  any  way  affects 
the  public  welfare,  w  tends  to  the  Injury  of 
the  Individual;  and  these  will  become  reg- 
ulated more  and  more  In  Tarlous  ways  as  the 
gOTemment  of  man  approaches  greater  de- 
grees of  perfection,  and  the  rights,  relations 
and  responsibilities  of  one  person  with  re- 
gard to  another  and  to  all  others  become 
bettOT  understood.  Every  thoughtful  person 
would  desire  this  should  be  so,  even  though 
In  some  cases  it  might  seem  to  result  in  in- 
dividual hardship.  It  is  true,  the  legislature 
may  expressly  provide  that  all  marriages  not 
entered  into  in  the  ways  pointed  out  by  the 
statute,  and  not  within  the  exceptions  pro- 
vided for,  should  be  held  Invalid;  but  this 
affords  no  reason  for  not  giving  effect  to  the 
clear  intention  otherwise  expressed  in  the 
legislation  existing,  because  the  legislature 
has  not  declared  all  others  void.  Our  stat- 
utes in  relation  hereto  would,  if  upon  any 
other  subject,  be  held  mandatory  and  pro- 
hibitive, and  we  see  no  reason  why  the  same 
effect  should  not  be  given  here;  for  the  law 
could  as  well  say  that  all  attempted  mar- 
riages should  be  valid,  notwithstanding  the 
statutory  requisites  were  not  complied  with. 
However  this  question  is  decided,  it  may  re- 
sult In  hardship  in  some  cases;  but  we  think 
the  lesser  injury  will  come  from  an  adher- 
ence to  the  statutory  requisites  than  other- 
wise, to  the  end  that  these  contracts  should 
be  made  permanent,  and  not  revocable  at  the 
will  and  pleasure  of  the  parties;  that  par- 
ents may  be  made  responsible  for  the  sup- 
port, maintenance,  and  care  of  their  off- 
spring, and  the  legitimacy  of  the  offspring 
established  beyond  dispute."  In  re  Mc- 
Laughlin's Estate,  supra. 

The  law  unquestionably  favors  marriage. 
As  said  by  Bishop  (Blsh.  Mar.  &  Dlv.  $  12): 
"The  histltntlon  of  marriage,  commencing 
with  the  race,  and  attending  man  in  all  pe- 
riods, in  all  countries  of  his  existence,  has 
ever  been  considered  the  particular  glory  of 
the  social  system.  •  •  •  And  but  for  this 
institution,  all  that  is  valuable,  virtuous,  and 
desirable  in  human  existence  would  long 
since  have  faded  away  In  the  general  retro- 
grade of  the  race,  and  In  the  perilous  dark- 
ness In  which  Its  Joys  and  hopes  would  have 
been  wrecked  together.    •    •    •" 

But  it  Is  to  be  remembered  that  In  many 
ways  the  natural  rights  or  privileges  of  man- 
kind have  to  be  restrained  In  order  to  pro- 
mote the  welfare  of  the  community  and  the 
government  of  the  many. 

The  question  before  us  did  not  arise  in 
Scott  V.  Raub,  88  Va.  721,  14  S.  E.  178,  Fran- 
cis V.  Francis,  31  Grat.  283,  or  Eidred  v. 
Eldred.  97  Va.  COC,  34  8.  B.  477,  cited  for 
appellant;  and  there  Is  nothing  in  the  opin- 
ion lu  cither  of  those  cases  committing  this 
court  by  implication,  as  counsel  contends,  to 


I.UV  rduuoii   ui.   uuBuauu   aiiu    wii^c,      is   buui- 

clent  to  show  that  the  parties  "Ijave  entered 
the  matrimonial  relation  In  fact." 

In  the  first  two  named  cases  the  coait 
was  dealing  solely  with  statutes  enacted  with 
reference  to  marriage  between  emancipated 
slaves,  and  to  legitimize  their  offspring;  and 
In  Eldred  y.  EUdred  the  question  was  not 
whether  a  common-law  marriage  entered  In- 
to In  this  state  or  elsewhere  Is  valid,  bnt 
wheth^  a  marriage  alleged  to  have  taken 
place  In  the  city  of  Washington,  where  a 
marriage  not  celebrated  In  conformity  with 
statutory  requirements  Is  by  the  statute  de- 
clared a  nullity,  had  in  fact  taken  place. 
Hence  what  was  said  in  the  opinion  bad  ref- 
erence only  to  the  proof  relied  on  to  estab- 
lish a  marriage  on  a  particular  day— a  valid 
marriage— according  to  the  laws  in  force 
where  the  marriage  was  alleged  to  have  tak- 
en place. 

As  was  said  in  that  case,  "our  marital 
laws  are  plain  and  simple,— not  difflcnlt  to 
understand  by  the  humblest  citizen."  They 
have  in  flact  been  so  fully  imderstood  and 
lived  up  to  since  the  earliest  history  of  our 
government,  that,  as  we  have  before  stated, 
there  is  no  record  of  a  case  in  this  court 
in  which  it  was  contended  that  a  marriage 
in  this  state,  entered  into  without  conformity 
with  the  requirements  of  our  statutes.  Is 
valid.  If  suci*  a  marriage  in  this  state  could 
be  held  valid,  it  would  seem  to  liave  bees 
a  useless  effort  on  the  part  of  our  legislature, 
by  certain  acts  passed,  to  protect  innocoit 
offsprings  of  an  Illicit  cohabitation.  Section* 
2563,  2564,  of  the  Code. 

The  latter  clause  of  section  2222  of.  oar 
Code  applies  only  to  the  mode  prescribed  a» 
to  the  solemnization  of  marriage,  and  in  no 
sense  qualifies  the  previous  clause  of  the  sec- 
tion prescribing  that  "every  marriage  In  this 
state  shall  be  under  a  license  and  solemnised 
in  the  manner  herein  provided." 

We  are  therefore  of  opinion  that  the  enact- 
ment of  that  statute  wholly  abrogated  the 
common  law  in  force  in  this  state  on  the 
subject  of  marriages,  and  tliat  no  marriage 
or  attempted  marriage,  If  it  took  place  in  this 
state,  can  be  held  valid  here  unless  it  has 
been  shown  to  have  been  under  a  license, 
and  solemnized  according  to  our  statutes. 

The  decree  appealed  fiwm  is  affirmed. 

Affirmed. 


CHESAPEAKE  &  0.  RY.  CO.  t.  WAI,KER. 
(Supreme   Court   of   Appeals   of  Virginia. 

March  13,  1902.) 
On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  40  S.  E.  633. 

PER  CURIAM.    We  have  carefully  consid- 
ered the  petition  to  lefaear  the  decree  enter- 


It  has  been  suggested  to  us  that  tbe  opin- 
ion does  Injustice  to  Mr.  BUudcford,  of  the 
firm  of  Blackford,  Horsley  &  Blackford.  In 
dealing  with  the  question  of  equitable  estop- 
pel, we  quoted,  without  commenting  upon  It, 
the  testimony  of  Mr.  Hughes,  the  secretary 
treasurer  of  the  Industrial  company,  and  of 
Mr.  Gordon  Payne,  the  president  of  that  com- 
pany, to  refute  the  contention  that  that  com- 
pany had  purchased  In  reliance  upon  any  rep- 
resentation of  fact  made  on  behalf  of  tbe 
Cbesapeake  &  Ohio  Railway  Company.  We 
eodearored  to  show  In  treating  this  branch 
of  the  case  that  the  evidence  In  tbe  record, 
beginning  with  the  filing  of  the  bill  by  Walk- 
er in  the  circuit  court  of  the  city  of  Rich- 
mond, and  coming  down  to  the  time  when 
tbe  industrial  company  purchased,  showed 
that  Walker  and  all  those  In  adverse  interest 
to  the  Chesapeake  &  Ohio  Railway  Company 
acted  upon  information  within  their  own 
knowledge;  that  they  knew  every  fact  that 
was  known  to  Blackford,  Horsley  &  Black- 
ford, and  could  not,  or  at  least  should  not, 
have  been  Influenced  by  any  opinion  express- 
ed upon  those  facts  by  a  firm  which  had  no 
connection  with  tbe  case  save  as  attorneys 
for  the  Chesapeake  &  Ohio  Railway  Compa- 
ny. No  member  of  the  firm  Is  charged  with 
having  made  any  representation  of  fact 
which  could  have  misled  the  appellees. 
There  was  no  suggestion  that  the  firm,  or 
any  member  of  It,  acted  in  a  double  capacity, 
or  was  guilty  of  any  professional  Impropri- 
ety, and  it  is  to  exclude  any  possible  conclu- 
sion to  that  effect  that  we  put  In  this  note 
overruling  tbe  petition  to  rehear. 


WOODALL  v.  CITY  OP  LYNCHBURO. 

(Snpreme   Court   of  Appeals   of   Virginia. 

March  IS,  1902.) 

MUNICIPAL  C0RPOKATI0N8— TAXATION— SCOPB 
OF  POWER— STATUTORY  AUTHORITY— OCCU- 
PATION TAX— REASONABLENESS— AMOUNT. 

1.  Where  the  legislature  confers  npon  a  city 
by  its  charter  the  general  power  of  taxation, 
it  grants-  all  the  power  possessed  by  itself  in 
that  re^rd,  and  the  city  can  tax  all  subjects 
^vitbiu  Its  jurisdiction  not  withheld  from  taxa- 
tion by  the  laws  of  the  state,  whether  they  are 
taxed  by  the  state  or  not. 

2.  Where  it  was  conceded  that  a  city  bad 
antbority  under  its  charter  to  Impose  a  license 
tax  upon  the  privilege  of  conducting  a  labor 
asency,  the  court  had  no  jurisdiction  to  con- 
sider tbe  reasonableness  of  such  tax  as  re- 
frards  the  amount  thereof,  this  question  being 
exclnsively  within  tbe  discretion  of  the  tax- 
iug  power. 

Error  to  circuit  court  of  city  of  Lyncb- 
burg. 

Action  by  one  Woodall  against  city  of 
Lynchburg.  From  a  judgment  in  favor  of 
defendant,  plaintiff  brings  error.    Affirmed. 

Beasley  &  Moon,  for  plaintiff  In  error.  N. 
O.  Mauson,  Jr.,  for  defendant  in  error. 


ed  to  have  been  Illegally  exacted  of  him  by 
way  of  license  tax  for  the  privilege  of  con- 
ducting business  as  a  labor  agent  Tliere 
are  three  counts  in  the  declaration.  The  Im- 
portant allegations  are  that  the  plaintiff  in 
error  was  duly  licensed  by  the  state  to  carry 
on  the  business  of  labor  agent  and  tbat  for 
this  privilege  the  state  license  fee  was  |26; 
that  for  the  same  year  he  applied  to  tbe  city 
of  Lynchburg  for  the  privilege  of  conducting 
the  business  within  its  Jurisdiction,  and  was 
required  to  pay  1500  for  such  license,  the 
city  having  theretofore  only  charged  $30  for 
such  privilege.  It  is  further  alleged  that  the 
ordinance  of  February  23,  1900,  under  which 
tbe  license  tax  of  $500  was  collected,  la  il- 
legal, and  of  no  effect  because  it  imposes  a 
tax  on  a  legitimate  and  useful  occupation, 
already  Ucoised  by  the  state,  so  high  as  to  be 
a  restraint  upon  trade,  unreasonable,  exces- 
sive, oppressive,  and  unfair,  and  was  and 
is  without  authority  of  law;  a  palpable  at- 
tempt on  the  part  of  tbe  city  council  to  pro- 
hibit the  plaintiff  from  engaging  in  a  useful 
and  legitimate  business  and  occupation  li- 
censed by  the  state,  under  the  guise  of  an 
ordinance  purportbig  to  impose  a  license  tax 
for  the  purpose  of  raising  revenue,  but  having 
for  its  real  object  the  prohibition  and  sup- 
pression of  such  business,  and  having  been 
enacted  by  said  council  for  that  very  purpose, 
and  not  for  the  purpose  of  raising  revenue 
for  said  city,  without  authority  of  law;  ac- 
complishing such  object  and  purpose,  for  the 
plaintiff  avers  that  he  cannot  pay  said  tax 
and  prosecute  such  business  in  the  city  of 
Liynchburg  at  a  profit 

It  is  further  alleged  that  the  tax  was  paid 
under  protest  and  under  threats  of  tbe  pen- 
alties Imposed  by  the  ordinance  (a  fine  of 
not  less  than  |5  nor  more  than  |20  per  day 
for  each  day  tbat  plaintiff  might  conduct 
the  business  of  labor  agent  without  license). 

The  defendant  In  error  demurred  generally 
to  the  declaration,  and  the  demurrer  was 
sustained.  Tbls  judgment  of  the  circuit  court 
we  are  asked  to  review. 

The  ordinance  complained  of  was  passed 
In  pursuance  of  the  authority  vested  In  the 
city  by  chapter  8,  I  5,  of  t!he  Revised  Charter 
of  Lynchburg  (Acts  189&-86,   pp.   213,  214). 
This  language  has  been  repeatedly  constme^ 
and  held  to  confer  upon  the  city  the  gen<' 
power  of  taxation,  except  only  as  it  mr 
limited  by  tbe  laws  of  the  state  or 
United  States,  and  to  Include  all  pr 
subjects  of  taxation.    Newport  ' 
P.   Ry.  &  Electric  Co.  t.  CItr 
News  (decided  Jan.  term,  IdC 
This  legislative  grant  of  r 
council  of  Lynchburg  Is  '^ 
to  the  amount  of  tax 
matter  is  left  solely 
council. 

It  la  settled  U- 
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of  taxes,  and  the  city  can  then  impose  taxes, 
in  its  discretion,  upon  all  snbjects  within  its 
Jurisdiction  not  withheld  {rom  taxation  bj 
the  legislature,  wlietber  tbey  be  taxed  by  the 
state  or  not.  City  o(  Norfolk  v.  Norfolk 
lyandmark  Pub.  Ck>.,  96  Va.  564,  28  S.  E.  969; 
Newport  News  &  0.  P.  Ry.  &  Electric  Co. 
V.   City  of  Newport  News,  supra. 

The  power  of  the  council  of  the  city  of 
Lynchburg  to  Impose  the  tax  complained  of 
must,  therefore,  be  regarded  in  the  same  light 
as  If  an  act  of  the  legislature  imposing  such 
tnx  was  called  In  question. 

The  power  of  taxation  is  a  most  important 
and  delicate  trust,  and  under  our  system  of 
government  rests  with  the  leglsIatlTe,  and  not 
with  the  Judicial,  department,  and  Its  prov- 
ince cannot  be  Invaded  by  the  courts.  As 
was  said  by  Chief  Justice  Marshall:  "It  is 
unfit  for  the  Judicial  department  to  inquire 
what  degree  of  taxation  is  the  legitimate  use, 
and'  what  degree  may  amount  to  the  abuse 
of  the  power." 

Mr.  Justice  Cooley,  in  his  admirable  work 
on  Constitutional  Limitations,  says:  "The 
power  to  impose  taxes  is  one  so  unlimited 
in  force  and  so  searching  In  extent  that  the 
courts  scarcely  venture  to  declare  that  It  is 
subject  to  any  restrictions  whatever,  except 
such  as  rest  in  the  discretion  of  the  authority 
which  exercises  it  •  ♦  •  No  attribute  of 
sovereignty  Is  more  pervading,  and  at  no  point 
does  the  power  of  the  government  affect 
more  constantly  and  intimately  all  the  rela- 
tions of  life,  than  through  the  exactions  made 
trader  it  •  •  •  Chief  Justice  Marshall 
hna  said  of  this  power:  The  power  of  tax- 
ing the  people  and  their  property  is  essential 
to  the  very  existence  of  government  and  may 
be  legitimately  exercised  on  the  objects  to 
which  it  is  applicable  to  the  utmost  extent 
to  which  the  government  may  choose  to  car- 
ry it  The  only  security  against  the  abuse 
of  this  power  Is  found  In  the  structure  of 
the  government  itself.  In  imposing  a  tax  the 
legislature  acts  upon  its  constituents.  This 
is.  in  general,  a  sufficient  security  against 
erroneous  and  oppressive  taxation.'"  After 
quoting  the  foregoing  observations  from 
Judge  Marshall,  '  the  learned  author  adds, 
"The  like  general  views  have  been  frequently 
expressed  In  other  cases."  •  Cooley,  Const. 
Lim.  (6th  Ed.)  pp.  587,  588. 

Again,  in  Weston  v.  City  Council  of 
Charieston,  2  Pet.  449,  466,  7  L.  Ed.  481, 
Chief  Justice  Marshall  says:  "If  the  right 
to  impose  a  tax  exists.  It  is  a  right  which,  in 
its  nature,  acknowledges  no  limits.  It  may 
be  carried  to  any  extent  within  the  Jurisdic- 
tion of  the  state  or  corporation  which  im- 
poses It  which  the  will  of  such  state  or  cor- 
poration may  prescribe." 

These  principles  have  been  repeatedly  ap- 
proved and  applied  by  this  court.  Ould  v. 
City  of  Richmond,  23  Grat  464,  14  Am.  Rep. 


and  oOtee  cases. 

In  the  case  of  Com.  v.  Moore,  suiira.  In- 
volving the  constitutionality  of  a  license  tax 
Imposed  by  the  state  upon  merchants,  the 
court  says:  "If  the  legislation  complained  of 
is  unjust  and  unequal,  unwise  and  oppres- 
sive, to  any  particular  class  (about  wblch  we 
express  no  opinlou),  the  remedy  for  tinwUe 
and  oppressive  legislation,  within  constitu- 
tional bounds,  is  by  an  appeal,  not  to  the 
courts,  but  to  the  Justice  and  patriotism  of 
the  representatives  of  the  people.  If  this 
falls,  the  people  In  their  sovereign  capacity 
may  correct  the  evil.  But  the  conrts  cannot 
assume  their  rights.  In  the  language  of 
Chief  Justice  Marshall:  The  wisdom  and 
Justice  of  the  representative  body  and  Its  re- 
latloOB  with  its  constituents,  form  the  only 
security,  when  there  is  no  express  llmitatloii 
against  excessive  taxation  and  unwise  legis- 
lation generally.'" 

It  will  be  observM  that  the  declaration 
In  the  case  at  bar  concedes  the  aotbority 
of  the  city  council  under  its  charter  to  ainess 
the  plaintiff  In  error  with  a  license  tax  for 
the  privilege  of  conducting  bis  occopatl  >n 
of  labor  agent  The  complaint  Is  that  th^ 
amount  of  the  tax  Imposed  Is  so  excessive 
and  burdensome  that  the  plaintiff  in  error 
cannot  prosecute  his  business  of  labor  agent 
at  a  profit.  If  It  be  true  that  the  tax  com- 
plained of  Is  excessive  and  oppressive. — as  t» 
whldi  we  express  no  opinion,— the  relief 
sought  would  compel  the  court  to  determine 
vhat  degree  of  tax  was  reasonable.  This 
would  be  for  the  court  to  assume  legislative 
fnnctious,  wbldi  It  has  no  authority  to  exer- 
cise. 

For  these  reasons  the  Judgment  of  the  cir- 
cuit court  must  be  affirmed. 

Affirmed. 

WHITTLE,  J.,  absent 


MORSE  &  ROGERS  v.  KAUFMAN  et  aL 

(Supreme  Court   of  Appeals   of   Virginia. 
March  13,  1902.) 

BANKRUPTCY— DEBTS  AFTECTED  BY  A  DIS- 
CHARGE—FRAUD. 

Under  Bankr.  Act  1898.  }  17.  providins 
that  a  dlscfaarice  in  bankruptcy  shall  release  a 
bankrupt  from  all  his  provable  debts,  except 
such  as  "are  judjirmeiits  in  actions  for  frau<l« 
or  obtaining  property  by  false  pretenses."  or 
which  "were  created  by  his  frand  •  •  •  as 
an  officer  or  in  any  fiduciary  capacity,"  an  sr- 
tion  for  goods  sold  to  a  bankrupt,  indnred  bj  hi< 
false  pretenses  and  fraud,  is  barred  by  bis  dis- 
charge In  bankruptcy;  the  action  not  beiug  a 
"jndMrnient  in  an  action  for  fraud  or  false  pr*'- 
tenses,"  and  the  fraud  not  being  perpetrated 
by  one  In  a  fiduciary  capacity. 

Error  to  circuit  court  of  city  of  Blcbmond. 


S.  S.  p.  Patteson,  for  plaintiff  In  error.  H. 
S.  Bloomberg  and  S.  L.  Bloomberg,  for  de- 
fendants In  error. 

WHITTLE,  J.  TWs  case  Involvee  the 
construction  of  paragraphs  2  and  4  of  sec- 
tion 17  of  the  bankruptcy  act  of  1868. 

It  appears  that  from  April  1  to  May  12, 
1897,  defendants  In  error,  retail  shoe  dealers 
in  the  city  of  Richmond,  purchased  a  bill  of 
goods  from  plaintiff  in  error,  a  corporation 
doing  a  wholesale  business  In  New  York; 
that  on  May  18,  1897,  defendants  In  error 
made  an  assignment  of  all  their  assets  for 
the  benefit  of  creditors.  On  May  4,  1899,  the 
individual  members  and  the  firm  filed  peti- 
tions in  bankruptcy  in  the  district  court  of 
the  United  States  for  the  Eastern  district  of 
Virginia,  and  were  discharged  September  22, 
1809.  Subsequently,  plaintiffs-  In  error  in- 
stituted an  action  at  law  against  'defendants 
in  error  in  the  circuit  court  of  the  city  of 
Richmond  upon  the  account  referred  to. 

The  declaration  contained  the  common 
counts  in  assumpsit,  and  a  special  count, 
that  the  goods  were  procured  by  the  false 
pretenses,  false  representations,  and  fraud  of 
the  defendants.  * 

There  was  a  demurrer  to  the  declaration 
(presumably  for  the  misjoinder  of  counts  on 
contract  and  in  tort),  which  was  overruled, 
and  also  a  plea  of  non  assumpsit,  a  plea  de^ 
nylng  the  fraud,  and  a  plea  setting  up  the 
discharge  in  bankruptcy.  At  the  trial,  after 
the  evidence  for  the  plaintiffs  had  been  in- 
troduced, the  defendants  demurred  to  the 
evidence,  in  which  the  plaintiffs  joined.  The 
Jury  having  returned  a  verdict  in  usual  form, 
the  court  sustained  the  demurrer  to  the  evi- 
dence, and  rendered  Judgment  for  the  de- 
fondants. 

It  was  Insisted  on  behalf  of  the  plaintiffs 
in  error  that  as  the  Jury  would  have  been 
warranted  by  the  circumstances  of  the  case 
in  finding  that  it  was  not  the  purpose  of  the 
defendants  to  pay  for  the  goods  when  pur- 
chased, and  that  the  debt  was  created  in 
fraud,  it  was  not  discharged  by  the  bank- 
ruptcy of  the  defendants,  and  that  the  trial 
court  should  therefore  have  overruled  the 
demurrer  to  the  evidence,  and  given  Judg- 
ment for  the  plaintiffs. 

If  the  correctness  of  the  foregoing  prem- 
ises be  admitted,  the  conclusion  contended 
for  would  have  followed,  under  section  33 
of  the  act  of  1867;  for  that  section.  In  terms, 
declares  that  no  debt  created  by  the  fraud 
of  the  bankrupt  shall  be  discharged.  But  the 
provisions  of  the  act  of  1898  are  essentially 
different  from  those  of  the  act  of  1867  In  re- 
spect to  debts  which  are  not  to  be  affected 
by  a  discharge  In  bankruptcy. 

The  subdivisions  of  section  17  of  the  act 
of  1896  bearing  upon  the  question  under  con- 
sideration are  as  follows: 


Buch  as:    •    •    • 

"(2)  Are  Judgments  in  actions  for  frauds 
or  obtaining  property  by  false  pretenses  or 
false  r^resentations,  or  for  wilful  and  mali- 
cious injuries  to  the  person  or  property  of 
another;    *    •    •    or 

"(4)  Were  created  by  his  fraud,  embezzle- 
ment, misappropriation,  or  defalcation  while 
acting  as  an  officer  or  in  any  fiduciary  capac- 
ity." 

It  will  be  observed  that  the  first  part  of 
section  33  of  the  act  of  1867,  in  relation  to 
debts  created  by  fraud.  Is  carried  Into  para- 
graph 2  of  section  17,  supra,  with  the  qualifi- 
cation that  there  must  be  a  Judgment  in  ac- 
tions for  frauds,  while  the  latter  part.of  sec- 
tion 83,  in  respect  to  fiduciary  debts,  is  in- 
corporated in  paragraph  4.  * 

Plaintiffs'  claim  is  not  within  the  excep- 
tion of  paragraph  2,  because  no  Judgment 
had  been  obtained  upon  it  in  an  action  for 
fraud.  The  manner  in  which  the  demand  is 
evidenced,  as  well  as  its  original  nature,  is 
an  essential  ingredient  in  determining  wheth- 
er or  not  the  particular  debt  will  be  barred 
by  a  discharge. 

Subdivision  2  does  not  except  from  the  op- 
eration of  a  discharge  claims  created  by 
fraud,  or  by  obtaining  property  by  false 
statements,  or  by  willful  and  malicious  in- 
Jury  to  the  person  or  property  of  another, 
but  Judgments  recovered  in  actions  for  fraud 
on  claims  arising  out  of  those  conditions. 

By  the  plain  language  of  the  i»aragraph, 
the  demand  will  be  barred  by  a  discharge  In 
bankruptcy,  unless  reduced  to  Judgment,  and 
unless  the  judgment,  read  in  connection  with 
the  pleadings  in  the  case,  shows  that  it  was 
recovered  In  an  action  for  fraud,  or  obtain- 
ing property  by  false  pretenses  or  false  rep- 
resentations, or  willful  and  malicious  Injuries 
to  the  person  or  property  of  another.  This 
construction  was  placed  upon  the  enactment 
by  the  district  court  of  the  United  States 
for  the  Northern  district  of  Iowa,  in  a  well- 
considered  opinion.  In  re  Rhutassel,  2  Am. 
Bankr.  R.  687,  96  Fed.  597. 

In  that  case  the  wisdom  of  the  limitation 
Is  commended  as  a  protection  to  bankrupts 
against  constant  worry  and  pressure  from 
creditors  claiming  that  debts  due  them  had 
been  created  by  false  8tat«nents  with  re- 
spect to  the  financial  condition  of  the  detitor. 

But  whatever  may  have  been  the  motive 
for  the  enactment,  the  language  Is  rmam- 
biguous,  and  cannot  be  enlarged  and  ex- 
tended by  judicial  interpretation  to  embrace 
subjects  _  beyond  its  purview.  See,  also.  In 
re  Lewensohn,  3  Am.  Bankr.  R.  59C,  99  Fed. 
73;  Bumham  v.  Piddock,  5  Am.  Bankr.  R. 
42,  66  N.  Y.  Supp.  806;  Dry  Goods  Co.  v, 
Hudson,  6  Am.  Bankr.  R.  657.  Ill  Fed.  861. 

It  would  seem  to  be  equally  clear  that  the 
demand  of  plaintiffs  in  error  Is  not  within 
the  exception  of  subdivision  4  of  aectioa  17. 


ing  as  an  omcer  or  in  any  nauciary  capacity. 

Tbe  contention  tbut  "fraud"  sbould  be  seg- 
regated from  the  qualifying  language,  "while 
acting  aB  an  officer  or  in  any  fiduciary  capaci- 
ty," Is  without  merit  Such  interpretation 
would  not  only  destroy  the  grammatical 
structure  of  tbe  sentence,  and  contravene  Its 
plain  meaning,  but  would  likewise  be  in- 
consistent with  paragraph  2  of  tbe  same  sec- 
tion,—that  a  creditor  should  have  obtained  a 
judgment  in  an  action  for  fraud,  in  order  to 
override  a  discharge  in  bankruptcy.  See  In 
re  Lewensohn,  supra;  Bracken  v.  Mllner,  B 
Am.  Bankr.  R.  23,  101  Fed.  522;  In  re  BuUls, 
7  Am.  Bankr.  R.  238,  249,  73  Fed.  1047. 

The  learned  editor  of  the  American  Bank- 
ruptcy Reports,  who  Is  also  the  author  of 
Collier  on  BAkruptcy,  has  appended  the  fol- 
lowing note  to  the  report  of  tbe  case  In  re 
Rhutassel,  supra: 

"It  would  seem  from  the  above  opinion, 
and  It  l8  undoubtedly  true,  that  the  debts 
created  by  fraud,  mentioned  in  paragraph  4 
of  section  17  of  tbe  bankruptcy  act,  are  only 
debts  of  a  bankrupt  who  was  an  officer,  or 
who  was  acting  in  a  fiduciary  capacity.  The 
word  'fraud,'  as  used  in  that  subdivision,  like 
the  words  'embezzlement  and  defalcation,'  is 
limited  to  officers  and  fiduciaries." 

It  la  unnecessary  to .  discuss  this  case  In 
any  other  aspect  What  has  been  said  la 
predicated  upon  the  theory  (moat  favorable 
to  the  plalntiCts  In  error)  that  the  jury  would 
have  been  warr.iuted,  under  the  circumstan- 
ces of  the  case,  in  Inferring  that  tbe  debt  was 
fraudulent  In  Its  Inception.  The  demand  as- 
serted was  barred  by  tbe  dlscbaige  in  bank- 
ruptcy of  defendants  In  error,  and  there  was 
no  error  in  tbe  proceedings  complained  of 
detrimental  to  plalntllTs  in  error. 

Tbe  Judgmoit  of  tbe  circuit  court  must  be 
affirmed. 

Affirmed. 


SMITH    V.    PYRITES    MINING    &    CHEM- 
ICAL   CO. 

(Supreme    Court   of    Appeals   of   Virginia. 
March  13,  1902.) 

ACTIONS-TRANSFER— APPEAL. 

Under  Code,  %  3318,  providiug  that,  when 
a  case  is  ordered  to  be  removed,  the  clerk  of 
the  court  from  which  it  is  to  be  removed  shall 
transmit  the  papers  thereiu,  with  all  orders 
and  a  statement  of  costs,  to  the  clerk  of  the 
court  to  which  it  is  removed,  whereon  the 
case  shall  be  proceeded  in  as  If  it  had  been 
brought  in  said  court,  the  clerk  of  the  court 
to  which  it  was  removed  alone  could  certify 
the  record,  or  take  the  bond  required  in  order 
to  perfect  an  appeal. 

Appeal  from  circuit  court,  Louisa  county. 

I'roceedings  by  one  Smith  against  the 
Pyrites  Mining  &  Chemical  Company,  orig- 
inally brought  In  tbe  circuit  court  of  Louisa 


Meredith  &  Cocke  and  J.  It  Caton,  for  ap- 
pellee. 

KEITH,  P.  On  September  22,  1900.  tbe 
circuit  court  of  Lonisa  county  entered  a  dt^ 
cree  In  this  cause,  which  concludes  as  fol- 
lows: "The  judge  of  this  court  being  so 
situated  as  to  render  It  improper.  In  his  opin- 
ion, to  decide  the  further  questions  to  be 
passed  upon  In  this  case,  or  to  preside  at  the 
trial  thereof,  doth  remove  this  cause  to  the 
circuit  court  of  tbe  city  of  Alexandria;  and 
the  clerk  of  this  court  is  ordered  forthwith 
to  transmit  to  the  clerk  of  the  circuit  court 
of  the  city  of  Alexandria  the  original  papers 
In  this  cause,  with  the  copies  of  all  rules  and 
orders  made  and  a  statement  of  the  costs  in- 
curred by  each  party  In  this  cause,  and  also 
transmit  forthwith  to  tbe  clerk  of  tbe  circuit 
court  of  the  city  of  Alexandria  the  stock  cer- 
tificate book,  the  minute  books,  and  corpo- 
rate seal  of  tbe  defendant  company,  now  in 
the  custody  of  tbe  clerk  of  this  court" 

The  order  of  removal  was  promptly  exe- 
cuted, and  on  tbe  6tb  of  October  next  ea- 
suing  a  decree  was  entered  in  the  circuit 
court  of  the  city  of  Alexandria  disposing  of 
certain  matters,  and  on  the  loth  of  Octoba*. 
the  cause  In  tbe  meantime  having  been  re- 
moved to  the  circuit  court  of  Prince  William 
county,  a  consent  decree  was  entered  in  that 
court  Decrees  directing  accoimts  to  be  stat- 
ed, confirming  tbe  reports,  and  directing  a 
sale  of  tbe  property  in  litigation  have  been 
entered  since  the  cause  was  removed  from 
the  circuit  court  of  Louisa,  in  which  it  was 
originally  brought  but  no  final  decree  ha.s 
yet  been  rendered. 

On  the  13th  of  February,  1901,  a  transcript 
of  the  record  in  the  cause  down  to  Its  re- 
moval was  obtained  from  the  clerk  of  the 
circuit  court  of  Louisa  county,  and  a  petition 
along  with  said  record  was  presented  to  one 
of  the  judges  of  this  court  on  the  14th  of 
February,  1901,  and  an  appeal  was  awarded. 

At  the  November  term  of  this  court  coun- 
sel for  appellees  moved  to  dismiss  the  appeal 
as  improvldently  awarded. 

By  section  3318  of  the  Code  it  Is  provided: 
"When  any  case  la  ordered  to  be  removed 
under  this  chapter,  the  clerk  of  tbe  conn 
trota  which,  ahall  transmit  to  the  clerk  of 
the  court  to  which,  it  is  removed,  tbe  orig- 
inal papers  therein,  with  the  copies  of  all 
rules  and  ordera  made,  and  a  statement  of 
the  costs  Incurred  by  each  party  therein: 
whereupon  the  case  shall  be  proceeded  in. 
lieard  and  determined  by  the  court  to  which 
It  Is  removed,  as  if  it  had  been  brought  and 
the  previous  proceedings  had.  In  said  court." 

1?liis  section  seems  to  liave  been  strictlv 
observed,  and  as  a  consequence  this  cause 
at  the  date  of  tbe  appeal  was  pendlns.  not  In 
the  circuit  court  of  Louisa  county,  but  In 
that  of  Prince  William  county. 


tne  law  are  aubmltted. 

When  the  record  was  certified  to  this 
court  by  the  clerk  of  the  circait  court  of 
Louisa  connty,  this  canse  was  no  longor 
pending  In  it  It  had  been  wholly  transferred, 
by  Tirtae  of  tlie  statute  juat  quoted,  to  an- 
other court,  where  It  pended  "as  if  it  Iiad 
been  ItroDght,  and  the  prevloua  proceedinga 
had,  In  said  court"  The  clerk  of  no  other 
court  could  certify  the  record,  or  take  the 
bond  required  In  'order  to  perfect  the  ai)peal. 
Thla  is  made  more  obTious,  If  possible,  by 
reference  to  section  3486;  for  upon  the  hear- 
ing of  the  cause  this  court  affirms  or  re- 
veises  the  decree  complained  of,  tn  whole  or 
in  part  enters  such  decree  as  the  conrt  whose 
«rror  is  sought  to  be  conrected  ought  to  hare 
entered,  and  the  decree  of  this  conrt  is  then 
certified  to  the  clerk  of  that  conrt  In  which 
its  order  is  to  .be  entered.  If,  in  the  case 
before  us,  the  court  should  ascertain  the  de- 
cree to  be  erroneous.  It  would  therefore  be  its 
duty  to  enter  its  own  decree,  and  citify  it 
-to  the  clerk  of  the  circuit  court  of  Louisa, 
to  be  entered  as  the  decree  of  that  court; 
but  the  cause  is  no  longer  pending  in  the 
■circnit  court  of  Louisa,  the  parties  are  not 
under  the.  Jurisdiction  of  that  court,  and 
there  would  be  nothing  upon  which  such  de- 
cree could  operate. 

We  are  of  opinion  the  appeal  should  be 
dismissed,  but  that  the  right  of  parties  to 
this  controveray  ought  not  to  be  affected  by 
proceedinga  had  In  this  court  under  the  dr^ 
cumstances  narrated,  unless  the  bar  of  the 
statute  of  limitations  has  In  the  meantime 
attached,  which  can  hardly  he,  aa  there  ap- 
pears to  be  no  final  decree,  and  as  there  is 
no  limitation  to  an  appeal  from  an  Interloc- 
.utory  decree. 

Dismissed. 


PERRY  TIE  &  LUMBER  00.  T.  REN- 

NOLDS  et  al. 

(Supreme   Oonrt   of   Appeals  of   Vlr^nla. 

March  13,  1902.) 

S ALPS— FAILURE  TO  DBLIVBR  IN  TIMB— BUT- 

BR'S  SUBSEQUENT  ACCEPTANCB-WAIVER  OF 
DAMAGES— ELEMENTS  OF  DAMAQB. 

1.  The  acceptance  by  a  buyer  of  lumber  sub- 
seiinently  to  the  time  specified  for  its  deliyery 
constitutes  no  bar  to  a  recovery  of  the  dam- 
ages sustained  for  a  failure  to  deliver  it  in 
time,  when  the  couduct  of  the  parties  shows 
an  intention  on  the  buyer's  part  not  to  waive 
the  right  to  such  damages. 

2.  A  buyer  of  lumber  made  a  charter  party 

§roviding  for  the  payment  of  demurrage  at  a 
xed  rate  per  day  beyond  the  time  specified 
for  deliveiy,  and  also  for  the  payment  of  dead 
freisfht.  Tue  seller  failed  to  deliver  the  lum- 
ber in  time,  and  delayed  the  vessel  at  least  28 
days.  He  also  failed  to  deliver  the  amount  re- 
quired by  the  contract  The  buyer  was  com- 
pelled to  pay  the  demurrage  and  the  amount 
of  the  dead  freight.  Held,  that  the  buyer  was 
entitled  to  recover  from  the  seller  the  amount 
jMiid  as  demurrage  and  dead  freight,  espedally 


shortly. 

3.  A  party  who  contracted  to  sell  and  deliver 
a  qnantity  of  Inmber  within  a  specified  time 
to  one  who  had  agreed  to  furnish  the  same  to 
a  third  person  t>efore  a  fixed  date,  which  was 
known  to  the  seller,  is  liable  to  the  bnyer  for 
a  failure  to  deliver  the  Inmber  in  time,  for  the 
loss  of  the  profits  which  the  buyer  would  have 
realized  from  the  resale,  and  for  the  amount 
he  has  paid  to  his  vendee  In  settlement  for 
failing  to  tnmiab  the  lumbn  as  agreed,  when 
the  prospective  profits  and  the  sum  paid  in 
settlement  were  reasonable. 

Error  to  law  and  chancery  court  of  dty 
of  Norfolk. 

Action  l>y  the  Perry  Tie  &  Lumber  Com- 
pany against  Rennolda  and  another.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.    Affirmed. 

Edward  R.  Balrd,  Jr.,  for  plaintiff  in  er- 
ror. Hughes  &  Little,  for  defendants  in  er- 
ror. 

BUCHANAK.J.  About  the  aoth  of  August 
1898,  the  plaintiffs  In  error,  who  were  the 
plaintiffs  In  the  trial  court  entered  into  a 
contract  with  the  defendants  by  which  they 
imdertook  to  furnish  two  bills  of  Inmber, 
one  for  40,000  feet  and  the  other  for  about 
130,000  feet  all  to  be  delivered  within  80 
days  at  a  wharf  on  James  river  on  board  of 
vessels  to  be  provided  by  the  defendants. 
None  of  the  lumber  was  delivered  within  the 
time  fixed  by  contract.  The  smaller  bill  was 
delivered  on  the  4th  of  October,  In  time  for 
the  purpose  for  which  it  was  ordered,  and 
about  it  there  la  no  controversy.  None  of 
the  other  bill  was  delivered  until  November 
the  6th,  and  then  only  about  100,000  feet 
thereof,  too  late  to  reach  New  Tork  Li  time 
for  the  defendants  to  comply  with  the  terma 
of  their  contract  for  Its  sale,  of  which  con- 
tract plaintiffs  had  notice  when  they  agreed 
to  deliver  the  lumber  within  80  days.  To  re- 
cover the  value  of  the  lumber  actually  deliv- 
ered, the  plaintiffs  Instituted  their  action  of 
assumpsit  The  defendants  filed  their  plea 
of  non  aasumpsit  but  the  defense  relied  on 
was  a  plea  of  offaet  In  which  they  claimed 
damagea  which  they  offered  to  set  off  against 
the  plaintiffs'  demand.  The  damages  claim- 
ed by  the  defendants  consisted  of  three 
items: 

(1)  Demnrrage  paid  the  vessel  engaged  to 
freight  the  Inmber  on  account  of  delay  caus- 
ed by  the  plaintiffs'  failure  to  deliver  it  in 
accordance  with  the  terms  of  their  contract. 

(2)  The  amount  of  money  paid  by  the  de- 
fendants to  the  party  to  whom  they  had  re- 
sold the  lumber  aa  damagea  caused  by  the 
plaintiffs'  failure  to  deliver  within  the  time 
agreed  on. 

(3)  The  profits  which  would  have  accrued 
to  the  defendants  on  their  resale,  and  which 
they  lost  by  the  failure  of  the  plaintiffs  to 
deliver  the  lumber  according  to  contract 

The  jury,  upon  the  defendants'  demurrer 


Aovemoer  7,  1888,  but  IT  tne  law  was  tor  tne 
defendants  tbey  were  entitled  to  recover  the 
sum  of  $156.50,  with  Interest  thereon  from 
the  3d  day  of  December,  1898.  The  court 
was  of  opinion  that  the  law  was  for  the  de- 
fendants, and  gave  Judgment  In  their  favor 
for  the  last-named  sum.  To  that  Judgment 
this  writ  of  error  was  awarded. 

The  first  assignment  of  error  is  that  the 
acceptance  by  the  defendants  of  the  lumber 
delivered  at  a  time  subsequent  to  that  nam- 
ed in  the  contract  for  its  delivery  Is  an  abso- 
lute bar  to  the  recovery  of  damages  for  a 
failure  to  deliver  within  the  time  fixed  by 
the  agreement  of  sale. 

The  authorities  are  not  agreed  as  to  what 
is  the  effect  of  acceptance  as  a  waiver  of 
default  as  to  the  time  of  delivery.  Lord 
Blackburn,  in  his  worlc  on  Sales  (page  524), 
says  that  "when  the  contract  was  to  deliver 
goods  at  a  certain  day,  and  that  date  Is  pass- 
ed, the  vendee  may  accept  the  goods  and 
bring  his  action  for  any  damages  he  may 
hnve  actually  suffered  In  consequence  of  the 
late  delivery.  He  does  not,  by  accepUng  a 
late  delivery,  waive  any  claim  for  damages 
arising  from  the  delay." 

Prof.  Mechem,  In  his  treatise  on  Sales, 
says:  "Not  all  of  the  American  cases  lay 
down  the  rule  in  so  imqualifled  a  form,  and 
mueb  must  depend  upon  the  circumstances 
of  each  case.  In  many  Instances,  the  buyer 
is  in  such  a  predicament  that  he  has  prac- 
tically no  choice,  and  the  true  rule,  doubt- 
less, is  that  the  acceptance  does  not  consti- 
tute a  waiver  of  damage  for  the  delay,  in 
tlie  absence  of  drcumstances  showing  that 
such  was  the  intention."  2  Mechem,  Sales,  i 
13S0. 

It  is  unnecessary  in  this  case  to  determine 
which  of  the  two  rules  is  based  upon  the  bet- 
ter reason,  or  sustained  by  the  weight  of  au- 
thority, as  it  is  clear  that,  whether  tested 
by  the  one  or  the  other,  there  was  no  waiver 
in  this  case.  The  correspondence  and  con- 
duct of  the  parties  not  only  fall  to  show  any 
intention  on  the  port  of  the  defendants  to 
waive  the  damages  which  bad  resulted  or 
might  result  to  them  from  the  failure  of  the 
plaintiffs  to  deliver  the  lumber  within  the 
contract  time,  but,  on  the  contrary,  show 
that  there  was  no  such  intention. 

The  next  question  Is  as  to  the  validity  of 
the  items  of  damages  claimed  by  the  defend- 
ants. 

The  first  item  Is  $585  for  demurrage  paid 
the  vessel  engaged  to  carry  the  lumber.  The 
evidence  shows  that  the  defendants  made  a 
verbal  cliarter  party  with  the  captain  of  the 
vessel  which  they  engaged  to  carry  the  larger 
bin  of  lumber  from  the  point  of  delivery  on 
James  river  to  New  Yorlc,  which  contract 
was  afterwards  reduced  to  writing,  and  was 
in  the  usual  form.  It  provided  for  loading 
the  lumber  at  the  rate  of  30,000  feet  per  day; 


cunerence  between  i3U,uuu  leet,  tne  agreed 
cargo,  and  the  amount  actually  'delivered, 
at  the  rate  of  |2.50  per  1,000  feet  The  evi- 
dence further  shows  that  the  vessel  was  de- 
layed at  least  28  days  by  the  plaintiffs'  fail- 
tire  to  deliver  the  lumber;  that  the  lumber, 
when  delivered,  was  30,000  feet  less  than 
it  ought  to  have  been,  and  that  the  agreed 
sale  for  demurrage  and  dead  freight  was  rea- 
sonable. The  demurrage  for  28  days,  at  the 
rate  of  $15  per  day,  amounted  to  $420;  and 
the  dead  freight  on  80,000  feet  of  lumber,  at 
$2.50  per  day,  amounted  to  $75,— botb  samn 
aggregating  $4951  Not  only  were  tbe  de- 
fendants bound  for  this  sum  by  their  con- 
tract with  the  captain  of  the  vessel,  bnt  the 
vessel  bad  a  lien  upon  the  lumber  for  it. 
The  Hyi>^on'8  Cargo.  2  Low.  08,  Fed.  Cas. 
No.  0,987;  The  Maggie  Hammond,  9  WaU. 
435,  19  U  Wi.  772.  The  defendants  having 
paid  this  sum,  they  were  entitled  to  recover 
it  from  the  plaintiffs,  or  Iiave  It  set  off 
against  their  demand,  as  it  clearly  appear? 
that  it  resulted  from  their  failure  to  deliver 
the  lumber  according  to  the  terms  of  the  con- 
tract 

It  is  suggested  that  the  vessel  ought  to 
have  been  used  for  some  other  purpose  dur- 
ing this  long  delay,  and  thus  avoided  the  pay- 
ment of  demurrage  in  whole  or  in  part 

There  would  be  much  force  in  this  sugges- 
tion but  for  the  fact  that  the  plaintlfTa,  after 
the  time  fixed  by  the  contract  for  tbe  deliv- 
ery of  the  lumber  had  expired,  by  their  as- 
surances and  representations  from  time  to 
time,  induced  tbe  defendants  to  believe  that 
the  lumber  would  be  delivered  in  a  few  days, 
or  by  the  last  of  the  week,  or  in  a  short  time, 
and  thus  caused  them  to  keep  the  vessel  at 
the  pohit  of  delivery,  ready  to  receive  it 

Tlie  assignments  of  error  to  the  validity 
of  the  other  items  of  damage  claimed  by  the 
defendants  will  be  considered  together. 

One  of  these  Items  is  the  sum  of  $654.S3 
paid  by  the  defendants  to  their  subvendee 
as  damages  caused  by  the  failure  of  the 
plaintiffs  to  deliver  the  lumber  within  the 
time  agreed  upon,  and  the  other  is  $195,  the 
profit  which  the  defendants  would  have  made 
on  their  resale  of  the  lumber  if  tibe  plaintiffs 
had  fulfilled  their  contract 

The  damages  which  a  party  may  recover 
for  a  breach  of  contract  are  such  as  ordi- 
narily and  naturally  flow  from  its  nonper- 
formance, which  are  proximate  and  certain, 
or  capable  of  being  made  certain,  and  not 
remote,  contingent  or  speculative.  Parties 
are  presumed  to  contemplate  the  usnal  and 
natural  consequences  of  its  breach  when  the 
contract  Is  entered  into.  If  made  with  refer- 
ence to  special  circumstances,  which  fix  or 
affect  the  amount  of  damages,  such  circum- 
stances are  regarded  as  within  the  contempla- 
tion of  tbe  parties,  and  damages  may  be  as- 
sessed accordingly. 


between  tbe  contract  price  and  tbe  market 
price  at  the  time  and  place  of  delivery,  wltti 
Interest.  But  If  at  the  time  the  contract 
Is  made  the  seller  knows  that  the  goods  are 
being  purchased  for  the  purpose  of  enabling 
the  buyer  to  fulfill  a  subcontract  he  may 
reasonably  be  deemed  to  have  made  his  con- 
tract in  contemplation  of  that  purpose,  and 
to  hare  assumed  the  risks  thereby  entailed; 
and,  If  he  breaks  his  contract,  damages  for 
losses  caused  thereby,  if  not  remote,  contin- 
gent, or  uncertain,  may  be  recovered.  And 
If  in  such  case  there  Is  no  market  in  which 
the  buyer  can  readily  obtain  the  goods  on 
the  seller's  breach  of  the  contract  the  buyer 
may.  It  la  said  in  Benjamin  on  Sales,  adopt 
one  of  two  courses: 

"He  may  elect  to  fulfill  blB  subcontract 
and  for  that  purpose  go  Into  the  market  and 
purchase  the  best  substitute  obtainable,  char- 
ging the  seller  with  the  difference  between 
the  contract  price  of  the  goods  and  the  price 
of  the  goods  substituted;    or, 

"He  may  elect  to  abandon  his  subcontract 
and  Is  entitled  to  recover  as  damages  from 
tbe  seller  his  loss  of  profit  on  the  sale,  and, 
further,  to  be  Indemnified  by  him  in  respect 
of  any  damages  (including  costs  reasonably 
Incurred)  or  iwnalties  which  he  has  been  com- 
pelled to  pay  for  breach  of  his  subcontract; 
but  unless  the  amount  of  the  particular  dam- 
ages or  penalties  has  been  made  known  to 
the  seller,  the  buyer  is  not  entitled  to  recover 
their  amount  as  a  matter  of  right,  though  if 
reasonable  the  Jury  may  assess  the  Indemnity 
at  that  amount." 

"But  in  order  to  entitle  the  buyer  to  claim 
exceptional  profits  arising  from  a  subsale,  ex- 
press notice  of  tbe  amount  of  such  profits 
must  have  been  given  to  tbe  seller  at  the 
time  when  the  contract  was  made,  under  cir- 
cumstances implying  that  he  accepted  the 
contract  with  the  special'  condition  attached 
to  It 

"And,  to  order  that  the  buyer  may  re- 
cover the  full  amount  of  damages,  he  must 
have  acted  throughout  as  a  reasonable  man 
of  business,  and  done  all  in  his  power  to  mit- 
igate the  loss." 

See  BenJ.  Sales  (Bennett's  7th  Ed.)  pp. 
93.3,  »34;  and  2  Mechem,  Sales,  §§  1763-1776, 
where  numerous  cases,  English  and  Amer- 
ican, are  cited. 

In  Hlnde  v.  LiddeU,  L.  R.  10  Q.  B.  265, 
the  sellers  had  contracted  to  supply  tbe  buy- 
er with  gray  shirting  by  the  20th  day  of 
October.  They  were  informed  generally  that 
the  goods  were  Intended  for  a  foreign  mar- 
ket but  had  no  particular  information  of  tbe 
subcontract  which  the  buyer  had  made. 
Shortly  before  the  time  for  delivery  the  sell- 
ers notified  the  buyer  that  they  would  be  un- 
able to  complete  the  contract.  There  being 
no  shirtings  upon  the  market  of  the  kind 
contracted  for,  the  buyer  procured  shirtings 


admitted  at  tbe  trial  that  the  shirtings  pur- 
chased by  the  buyer  were  the  nearest  In 
quality  and  price  that  could  be  obtained  In 
the  market  for  delivery  by  the  20th  of  Oc- 
tober. Tbe  court  held  that  the  buyer  was  en- 
titled to  recover  the  difference  between  the 
price  paid  for  the  substitute  shirtings  and 
tbe  seller's  contract  price.  It  was  said  by 
Blackburn,  J.,  daring  the  argument  that 
"there  was  no  market  for  this  particular  de- 
scription of  goods,  and,  therefore,  no  market 
price;  In  such  a  case,  tbe  measure  of  dam- 
ages Is  the  value  of  tbe  thing  at  the  time 
of  the  breach  of  contract  and  that  must  be 
the  price  of  the  best  subsUtute  procurable. 
Borries  v.  Hutchinson,  18  C.  B.  (N.  S.)  445, 
Is  directly  in  point  How  does  this  differ 
from  the  case  of  a  carrier  who  falls  to  carry 
a  passenger  to  a  given  public  place.  In  which 
c&se  tbe  passenger  has  been  hdd  over  and 
over  again  to  be  entitled  to  take  the  best 
substitute  in  the  shape  of  a  conveyance  he 
can  get,  no  matter  that  It  costs' more  than  the 
fare?" 

In  Elbinger  Actien-Gesellschafft  Fflr  Fabri- 
cation Von  Eisenbahn  Materiel  v.  Armstrong, 
U  K.  9  Q.  B.  473,  the  seller  had  agreed  in 
January  to  supply  the  buyers  with  a  certain 
number  of  wheels  and  axles  according  to 
tracings,  to  be  delivered  In  stated  quantities 
and  at  stated  intervals  In  the  months  of 
February,  March,  and  April,  free  on  board  of 
vessel  at  Hull.  The  buyers  were  under  con- 
tract with  a  Russian  railway  company  to 
deliver  them  1,0(X)  wagons,  500  on  May  1st 
of  that  year;  and  SOO  on  May  Slst  of  the  next 
year;  and  they  were  bound  to  pay  two 
roubles  per  wagon  for  each  day's  delay  in  de- 
livery. The  seller  was  informed  of  the  sub- 
contract, but  tbe  precise  days  for  delivery 
and  of  the  amount  of  the  penalties  were  not 
mentioned.  Delay  occurred  In  the  delivery 
of  the  first  installment  of  wheels,  and  tbe 
seller,  in  consequence,  became  liable  for  the 
penalties,  but  the  Russslan  company  consent- 
ed to  take  one  rouble  a  day,  amounting  in 
the  aggregate  to  £1(X).  The  buyer,  having 
brought  his  action  against  the  seller  for  the 
delay,  sought  to  recover  as  damage  the  £100. 
The  court  held  that  the  buyer  was  not  enti- 
tled to  damages  to  the  amount  of  the  penal- 
ties as  a  matter  of  right,  but  that  the  Jury 
might  reasonably  have  assessed  the  damages 
at  that  amount.  Substantially  the  same  rul- 
ing was  made  In  Grebertborgnls  v.  Nugent.  15 
Q.  B.  Div.  85,  and  the  case  of  Elbinger  Ac- 
tien-Gesellschafft Fflr  Fabrication  Von  Eisen- 
bahn Materiel  v.  Armstrong,  approved. 

In  the  case  of  Booth  v.  Mill  Co.,  60  N.  Y. 
487,  the  plaintiff,  having  contracted  to  sell 
and  deliver  to  a  railroad  company  400  tons 
of  rails  made  of  Iron  with  steel  caps,  entered 
into  a  contract  with  the  defendant  to  furnish 
the  caps,  the  latter  being  Informed  for  what 
purpose  they  were  wanted.    In  consequence 


court  beld  tnat,  In  the  abBence  of  proof  that 
the  price  plaintiff  was  to  recelTe  was  ex- 
travagant or  of  nnusual  or  exceptional  char- 
acter, be  was  entitled  to  recover  as  damages 
the  profits  he  would  have  realized;  and  that 
the  fact  that  the  price  was  not  commnnlcat- 
«d  to  the  defendant  (It  appearing  that  the 
rails  were  a  new  article,  baring  no  market 
value),  did  not  change  the  rale  of  dam- 
ages. 

It  appears  that  the  defendants,  at  the  time 
they  made  their  contract  with  the  plaintiffs 
In  the  case  at  bar,  had  agreed  to  furnish  to 
a  party  in  New  York  the  lumber  contracted 
for,  which  was  "a  special  bill  for  a  special 
piece  of  work,"  to  be  delivered  l^y  the  5th 
of  September.  Under  the  continued  and  re- 
peated assurances  of  the  plaintiffs  that  the 
lumber  would  be  delivered  In  a  few  days,  or 
In  a  short  time,  the  defendants  Induced  their 
vendee,  to  whom  these  assurances  were  com- 
municated, to  give  further  opportunity  for  the 
plaintiffs  to  deliver  the  lumber.  Relyea,  the 
defendants'  vendee,  under  these  assurances 
and  representatlooe,  awaited  the  delivery  of 
the  lumber  until  about  the  9th  of  November, 
when,  finding  that  be  could  no  longer  delay 
the  work  for  which  the  lumber  was  ordered, 
be  canceled  his  contract  and  went  upon  the 
market;  and,  not  being  able  to  duplicate  the 
lumber,  which  was  of  special  sizes  and 
lengths,  he  purchased  the  best  substitute  ob- 
tainable, and  charged  the  defendants  with 
the  difference  between  the  price  at  which 
they  had  agreed  to  furnish  the  lumber  and 
the  price  of  the  substituted  lumber.  This 
difference  amounted  to  about  $1,100.  But  in 
a  compromise  settlement  between  the  defend- 
ants and  their  vendee,  Relyea,  the  latter  ac- 
cepted $664  In  full  satisfaction  of  bis  dam- 
ages, which  was  paid  by  the  defoidants  and 
charged  to  the  plaintiffs,  together  with  the 
profits  which  the  defendants  would  have 
made  upon  their  contract  with  Relyea  if  the 
plaintiffs  had  delivered  the  lumber  according 
to  contract 

It  clearly  appears  from  the  defendants' 
evidence  that,  whilst  the  price  paid  by  Bel- 
yea  for  the  substituted  lumber  was  much 
higher  than  bis  contract  price  of  the  lumber 
the  defendants  were  to  furnish,  it  was  as 
near  like  It  as  coiiid  be  bad  upon  the  mar- 
ket, and  was  purchased  upon  the  best  terms 
It  could  be  had  under  the  circumstances. 

The  plaintiffs  did  not  contradict  this  by 
any  testimony,  nor  did  they  attempt  to  show 
that  the  substituted  lumber  could  have  been 
purchased  for  any  less,  or  that  the  defend- 
ants could  in  any  reasonable  manner  have 
reduced  the  amount  which  they  paid  as  dam- 
ages to  their  rabvendee. 

The  profits  which  the  defendants  would 
have  made  on  their  sale  to  Relyea  was  $1.60 
per  thousand  feet,  less  than  15  per  cent  on 
what  they  had  agreed  to  pay  the  plaintiffs 


c«tainly  not  an  ^rtravagant— profit  Bootb 
V.  Mill  Co.,  00  N.  Y.  495. 

The  evidence  shows  that  the  defendants 
did  not  realize  as  much,  or  at  least  aii7 
more,  out  of  the  100,000  feet  which  was  de- 
livered to  and  accepted  by  them  than  It 
actually  cost  them.  The  actual  loss,  there- 
fore, which  resulted  to  them  from  the  plain- 
tiffs' breach  of  contract  was  the  $495  which 
they  properly  paid  as  demurrage  and  dead 
freight  the  $664  paid  as  damages  to  tbeir 
snbvendee,  and  the  $195  profits  which  they 
would  have  made  upon  their  resale  to  him. 
The  amount  found  by  the  Jury  in  favor  of 
the  defendants  was  a  little  less  than  the  ag- 
gregate amoimt  of  these  sums,  after  deduct- 
ing therefrom  the  entire  demand  raed  for 
by  the  plaintiffs. 

We  are  of  opinion,  therefore,  that  there  is 
no  «Tor  in  the  judgment  complained  of  to 
the  prejudice  of  the  plaintiffs,  and  that  the 
same  should  be  affirmed. 

Affirmed. 


ROWLAND  LTJMBKR  OO.  v.  ROSS. 

(Supreme    (3onrt   of   Appeals   of   Virginia. 

Mardi  IS,  1902.) 

DREDOINQ  CONTRACT— ORAL  HOOIFICATIOH— 
BVIDBNOB-SUFFICIBNOT— MISRBPRB8ENTA- 
TIONS  —  APPEAL  —  NEW  TRIAL  —  EXCESSIVE 
VERDICT. 

1.  Where  a  dredging  company  offered  to 
dredge  a  channel  for  a  Inmber  company  to  a 
proposed  site  for  a  lumber  shed,  and  the  lat- 
ter acknowledged  receipt  of  the  bid  for  the 
difirging  of  a  channel  600  feet  long  and  40  feet 
wide,  and  it  appears  that  the  whole  environ- 
ment  and  physical  conditions  of  the  proposed 
channel  were  obvious  and  open  to  inspection, 
a.  claim  by  the  dredging  company  that  It  was 
minled  by  the  Inmber  company's  misrepreaen- 
tations  as  to  the  locality  and  the  de^th  of  tiie 
water  at  such  point  cannot  be  snstained. 

2.  A  dredging  company  undertook  the  ex- 
cavation of  a  channel  for  a  lumber  company 
under  a  written  contract  Finding  the  work 
more  difficult  than  contemplated,  it  made  a 
written  request  of  the  lumber  company  for  a 
modification  of  the  written  contract  which 
was  referred  to  the  company  by  its  agent  in 
charge  of  the  work,  with  recommendations  for 
an  advance  in  the  price  of  the  work,  nie 
lumber  company  declined  the  modification. 
The  dredging  company  continued  the  work, 
and  claimed  compensation  under  an  alleged 
verbal  contract  with  such  agent.  There  was 
no  evidence  of  any  knowledge  of  the  Inmber 
company  of  any  verbal  contract,  of  any  rati- 
fication by  it,  nor  of  any  authority  of  the 
agent  to  make  any  other  contract.  'The  agent 
was  the  person  through  whom  the  original  con- 
tract was  made,  but  he  was  only  authorized 
to  supervise  the  work  thereunder.  Held  insuf- 
ficient to  show  the  substitution  of  any  bindini; 
verbal  contract  abrogating  the  original  written 
contract 

a.  In  such  case  the  lumber  company  was  not 
estopped  to  deny  the  agent's  authority  to  exe- 
cute a  verbal  contract  modifying  the  original. 

4.  Where  the  damages  awarded  in  an  ac- 
tion on  a  contract  are  substautialljr  in  excess 
of  the  amount  justified  by  the  evidence,  the 
court  will  award   a  new  trial,  though   h   is 
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Norfolk. 

Actlcm  by  P.  Sanford  Robs  against  the 
Rowland  Lumber  Company.  Jndgment  for 
plaintiff,  and  defendant  brlng:s  error.  Re- 
versed. 

E.  R.  Baird,  Jr.,  for  plaintiff  in  error.  B. 
M.  Hughes,  for  defendant  in  error. 

KEITH,  P.  P.  Sanford  Ross  sued  the 
Rowland  Lumber  Company  in  assumpsit,  and 
obtained  a  Judgment  against  It  for  the  sum 
-of  H244.99,  with  interest  at  the  rate  of  6 
per  cent,  and  the  case  Is  before  us  ujmu  ex- 
ceptions taken  to  the  rulings  and  Judgment 
in  the  trial  court 

The  Rowland  Lumber  Oompany,  desiring  to 
bave  a  channel  dredged  from  a  point  In 
Scott* 8  creek,  Norfolk  harbor,  to  the  site  of 
its  proposed  lumber  sbed,  received  a  letter 
from  P.  Sanford  Ross  Company,  of  date  No- 
vember 3,  1898,  addressed  to  G.  M.  Serpell, 
Ksq.,  as  follows: 

"Dear  Sir:  We  will  agree  to  do  what 
dredging  you  have  to  do  at  your  terminal  at 
Fbiner's  Point  for  eleven  three-quarters  (11%) 
per  cubic  yard,  scow  measurement  Hate- 
rial  to  be  put  In  scows  and  scowed  away; 
work  to  be  done  in  a  first-class  and  thor- 
ough manner,  and  subjected  to  your  approv- 
al Hoping  the  above  figure  Is  a  satisfactory 
one  to  you,  and  you  will  feel  so  disposed  to 
let  us  do  the  work,  we  remain,  very  truly 
yours,  P.  Sanford  Ross  (Inc.),  per  Ely." 

On  January  23, 1900,  Serpell,  acting  for  the 
Rowland  Lumber  Company,  replied  as  fol- 
lows: 

"Mr.  P.  Sanford  Ross,  Norfolk,  Va.— Dear 
Sir:  I  have  your  bid  of  eleven  and  three- 
quarter  (11%)  cents  per  cubic  yard  for  dig- 
ging a  channel  about  600  feet  long  and  forty 
feet  wide,  and  about  13  feet  at  low  water 
In  Scott's  creek,  Norfolk  harbor,  to  the  site 
of  the  proposed  lumber  sbed  of  Rowland 
Lumber  Co.,  with  following  condition:  (Quan- 
tities to  be  paid  for  by  scow  measurement; 
deductions  to  be  made  for  all  dredging  over 
thirteen  feet  in  depth  at  mean  low  water, 
and  for  greater  width  than  forty  feet  An 
allowance  of  six  inches  will  be  made  for  back 
filling.  Yours  truly,  G.  M.  Serpell,  for  Row- 
land Lumber  (^. 

"Accepted.  P.  Sanford  Ross,  per  Ely,  for 
Sanford  P.  Ross." 

These  letters  are  the  evidence  of  the  writ- 
ten contract  between  the  plaintiff  and  de- 
fendant. In  the  latter  part  of  January  the 
Sanford  Ross  Dredging  Ckimpany  commenced 
operations,  and.  It  is  claimed,  found  the  work 
more  difficult  than  It  was  supposed  to  be; 
having  been.  It  is  claimed,  misled  as  to  its 
locality  by  the  representations  of  the  lumber 
company;  the  channel  to  be  dredged  running 
further  into  the  shore  tban  was  anticipated; 
the  dredging  being  thereby  rendered  more 


uecessicaung  me  uanaimg  oi  matenai  more 
than  once,  diminishing  the  load  which  the 
scows  were  able  to  take  to  the  dumping 
ground,  and  greatly  Increasing  the  cost 

The  contention  of  the  dredging  company 
In  the  court  below  was  that  very  soon  after 
it  ccnnmcnced  work,  and  found  itself  con- 
fronted with  these  adverse  conditions,  it 
represented  the  situation  to  Serpell,  through 
whom  the  contract  with  the  lumber  comi>any 
had  been  made,  and  demanded  a  modification 
of  it  as  to  the  rate  of  compensation  to  be 
paid,  and  the  manner  in  which  the  material 
to  be  removed  was  to  be  estimated. 

It  cannot  be  denied  that  there  is  evidence 
which  tends  to  prove  its  contentions  In  these 
respects.  On  the  other  hand,  it  seems  plain 
that  the  verdict  and  Judgment  are  for  a  sum 
greater  than  is  authorized  by  the  written  con- 
tract though  we  are  not  prepared  to  state  in 
precise  terms  the  amount  of  the  excess.  If, 
then,  the  defendant  tn  error  recovered  a 
larger  sum  from  plaintiff  in  error  than  was 
Justly  due  from  It  under  Its  written  contract, 
the  Judgment  must  be  reversed,  unless  the 
evidence  shows  a  modified  or  substituted  ver- 
bal contract  imder  wUch  the  recovery  may 
be  maintained.  As  we  have  said,  the  dredg- 
ing company  claims  that  it  made  its  com-  - 
plaint  and  was  promised  relief  very  soon  aft- 
er it  commenced  work.  This  is  denied  by 
the  lumber  company,  and  the  court  is  asked 
to  consider,  In  determining  the  issue  thus 
made,  not  only  the  testimony  of  witnesses, 
but  certain  documentary  evidence. 

On  the  16th  of  February,  1900,  the  follow- 
ing letter  was  addressed  by  the  Sanford  Ross 
Company  to  G.  M.  Serpell: 

"Dear  Sir:  We  would  resp.  ask  of  you 
that  you  would  allow  us  a  higher  price  for 
this  hard  digging,  that  we  have  found  for 
about  150  in  the  40-foot  cut  ss  the  material 
Is  such  that  it  is  all  our  machine  can  do  to 
dig  It  as  it  Is  composed  of  hard  clay  and 
sand,  and  an  average  in  saone  when  scowed 
away  would  be  very  small,— so  much  so, 
that,  after  we  had  paid  the  charter  of  two 
tugboats  in  connection  with  the  machine  (al- 
so the  working  machine),  would  amount  to 
$125  per  day,  without  wear  and  tear  to  ma- 
chine. When  we  gave  you  our  figure  of  11% 
cents  per  cubic  yard,  scow  measurement  for 
this  work,  we  had  no  Idea  that  you  expected 
to  go  In  so  far  In  shore,  which  has  caused 
the  hard  digging.  If  we  had  known  this  at 
first  we  would  have  gone  higher  in  our  price 
to  allow  for  this  hard  material.  We  have 
also  been  handicapped  on  the  work  from  the 
beginning  by  having  low  tides,  which  delay- 
ed us  on  our  work.  We  could  not  get  enough 
water  to  float  our  scows  full.  We  feel  that 
our  figure  was  an  exceedingly  low  one  for 
such  a  small  Job,  but  we  were  in  hopes  that 
we  would  come  out  on  top  by  giving  you  a 
No.  1  Job  on  this  work.    So  far,  we  have 


nara  material  tnat  we  nave  strucK  m  toe 
40-foot  cnt  about  150  feet  In  that  you  wish 
us  to  scow  away,  we  would  respectfully  ask 
of  you  to  give  us  a  price  for  same  that  we 
could  clear  expenses  on.  We  conscientiously 
feel  and  would  ask  that  you  give  us  18 
cents  per  cubic  yard,  scow  measurement,  for 
this  150  by  40  cut  In,  as  in  this  material  we 
could  not  average  800  cubic  yards  per  day. 
If  we  could  have  thrown  this  material  over 
on  each  side  of  the  cut,  and  let  it  lay,  we 
would  have  finlsbed  this  work  at  11%  cents; 
but,  when  we  come  to  scow  it  away,  this 
necessitates  two  tugboats, — one  to  wait  on 
machine  to  put  scows  in  and  take  same  out, 
and  the  other  to  make  tow  to  dump  and  back. 
This  puts  the  cost  on  us  for  tug  cliarter  of 
$80  per  day.  And  to  run  a  machine  is  an 
actual  cost  of  $45  per  day.  This  makes  the 
total  expense  per  day  |125.  We  would  like 
to  go  ahead  on  this  work  and  finish  it  up  in 
good  shape,  so  that  you  wotdd  be  perfectly 
satisfied  with  same,  but  to  do  this  11%  cents, 
and  scow  material  away,  we  would  lose  from 
$30  to  $35  per  day  In  this  hard  material. 

"Hoping  that  you  may  grant  the  above  re- 
quest of  18  cents  per  cubic  yard,  scow  meas- 
urement 80  that  we  may  continue  with  the 
work,  we  remain,  very  truly  yours,  P.  San- 
ford  Ross  (S.  M.  E.)." 

On  February  20th,  Serpdl  sent  the  follow- 
ing reply: 

"Mr.  P.  Sanford  Roes,  Norfolk,  Va.— Dear 
Sir:  I  am  in  receipt  of  your  letter  request- 
ing en  advance  price  over  your  ■contract  for 
a  part  of  the  dredging  you  are  doing  at  Pin- 
ner's Point  for  the  Rowland  Lumber  Com- 
pany, and  have  referred  the  letter  to  Mr.  O. 
8.  Rowland,  president  of  the  Rowland  Lum- 
ber Co.,  with  my  recommendation  for  some 
advance  In  the  price.  Yours  truly,  O.  M. 
Serpen." 

The  lumber  company  declined  to  modify 
the  original  contract.  We  are  of  opinion  that 
the  dredging  company  wholly  falls  to  show 
that  it  was  deceived  by  any  misrepresenta- 
tion upon  the  part  of  the  inmb«'  company 
with  respect  to  the  place  at  which  the  work 
was  to  be  performed,  or  with  respect  to  the 
depth  of  water  at  that  point.  The  whole 
environment  and  all  the  physical  conditions 
were  as  obvious  and  as  open  to  the  inspec- 
tion of  the  one  as  to  the  oilier.  Commencing 
at  the  channel,  and  working  in  the  direction 
of  the  shore,  the  dredging  company  could 
have  been  under  no  misapprehension  with 
respect  to  the  location  of  the  channel  which 
it  was  to  make,  or  as  to  the  nearness  of  its 
approach  to  the  shore.  Surely,  the  lumber 
company  is  not  responsible  for  any  loss  or 
inconvenience  occasioned  by  adverse  winds 
and  low  tides;  and  the  letter  of  February 
IGth  strikes  us  as  an  api>eal  to  the  generos- 
ity of  the  lumber  company  for  relief  from  a 
contract  which,  under  unexpected  conditions, 
had  proved  onerous,  and  not  as  a  matter  of 


snperseaea  vie  terms  oi  tne  wncioi  cana&cc 
of  which  complaint  is  made. 

Nor  does  the  verbal  contract  under  which 
the  dredging  company  claims  appear  to  hav(> 
been  entered  into  by  any  person  authorized 
to  act  on  behalf  of  the  lumber  compcLny. 
Serpell,  It  ia  tme,  was  the  person  through 
whom  the  original  contract  had  been  entered 
Into,  and,  upon  complaint  being  made,  it  is 
alleged  that  he  referred  the  dredging  com- 
pany to  the  engineer  of  the  lumber  company, 
and  to  its  agent  stationed  upon  the  scow  to 
keep  an  account  of  the  work  done;  but  Ser- 
pell, the  raigineer,  and  the  agent  were  there 
to  see  to  the  execution  of  a  contract  already 
entered  into,  and  not  to  abirogate  It  by  the 
substitution  of  another  contract 

The  law  Is  wdl  settled  that  where  a  cor- 
poration, or,  indeed,  a  private  Individual, 
seeks  to  avail  itself  of  the  act  of  an  nnnu- 
thorized  agent  It  must  accept  the  burden 
along  with  the  benefit;  and  If  a  contract  has 
been  entered  Into  by  an  unauthorized  agent 
induced  by  representations  which  be  had  no 
authority  to  make,  then,  if  the  corporation 
seeks  to  have  the  advantage  of  that  contract 
it  must  make  good  the  representations  by 
whlch  it  was  procured.  Crump  v.  Mining 
Co.,  7  Grat  369,  56  Am.  Dec.  116;  Owens  v. 
Land  Co.,  96  Va.  560,  28  S.  E.  950;  Day  v. 
Association,  96  Va.  484,  31  S.  B.  902. 

But  we  apprehend  Cbat  this  principle  has 
no  application  to  the  case  before  us.  In  this 
case  the  work  has  been  done.  The  dredging 
company,  which  made  the  contract  with  the 
alleged  agent,  and  not  the  principal  of  sncb 
agent  is  suing.  The  question  is,  was  the 
work  done  under  a  written  contract  which  is 
the  foundation  of  the  whole  transaction  and 
of  this  suit  or  was  It  done  under  a  verbal 
contract  entered  into  between  the  plaintiff 
and  an  alleged  agent  of  the  lumber  company. 
which  utterly  denies  the  power  of  the  agent? 
There  is  no  proof  of  authority  In  the  per- 
son with  whom  the  contract  Is  alleged  to 
have  been  made.  Is  the  lumber  company 
estopped  to  deny  the  agency?  We  think  not 
There  is  no  evidence  of  any  knowledge  of 
the  alleged  verbal  contract  on  the  part  of 
the  lumber  company,  and,  of  course,  none 
of  acquiescence  in  or  ratification  of  it 

The  dredging  company  claims  it  had  the 
right  to  throw  up  Its  contract  and  was  In- 
duced to  refrain  from  exercising  it  by  the 
acts  of  the  lumber  company's  agents. 

Either  party  to  a  contract,  however  sol»nn 
its  character  or  binding  its  form,  has  the 
I)ower  to  violate  It  and  courts  of  law  give 
no  redress  to  him  who  Is  injured,  exc^t 
compensatory  damages;  but  It  is  not  accu- 
rate, in  law  or  in  morals,  to  say  that  a  party 
has  a  right  to  break  his  contract  It  would 
be  to  assert  that  it  is  legally  right  to  do 
what  Is  legally  wrong.  A  person  bound  by 
a  contract  to  do  or  not  do  a  thing  may  find 
it  to  his  advantage  not  to  keep  his  engage- 
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tract  cannot  be  regarded  aa  a  contractual 
right.  A  party  may  notify  the  otber  party 
to  tbe  contract  that  he  will  proceed  no  fur- 
ther In  Its  execution,  and  then  It  is  for  such 
party  to  accept  the  situation  and  terminate 
all  relations,  sue  for  the  breach,  or  negotiate 
other  terms  for  the  performance 'of  the  du- 
ties imposed  by  the  violated  contract;  and, 
in  the  latter  altematlTe,  the  question  arises 
upon  which  there  is  a  contrariety  of  decision. 
Js  a  contract  to  do  that  which  by  contract 
one  is  already  nnder  obllKatlon  to  do  support- 
ed by  a  lawful  consideration?  But  that 
question  Is,  not  before  us.  We  are,  called  up- 
on to  decide  whether  worlc  that  has  been 
performed  was  performed  under  a  valid  writ- 
ten contract,  or  under  a  substituted  verbal 
contract  which  abrogates  the  terms  of  the 
written  contract,  when  the  authority  of  the 
persons  alleged  to  have  acted  on  behalf  of 
the  lumber  company  In  making  the  verbal 
contract  Is  denied,  Is  unproved,  and  there  Is 
no  acquiescence  or  ratlflcation.  Would  it  be 
a  fraud  upon  the  dredging  company,  under 
the  circumstances  of  this  case,  to  permit  the 
lumber  company  to  show  the  truth  of  the 
transaction?  We  thinlc  not.  The  persons 
with  whom  the  dredging  company  dealt  were 
not  held  out  to  It  or  to  tbe  world  as  having 
any  other  duties  or  powers  than  to  see  to 
the  ececutlon  of  the  written  contract 

We  do  not  de«D  It  necessary  to  go  Into 
the  question  whether  or  not  there  was  any 
consideration  for  the  verbal  contract,  for  it 
seems  plain  that  the  parol  evidence  shows 
that  the  verbal  contract  relied  upon  by  the 
dredging  company,  if  made,  was  entered  Into 
with  those  who  had  oo  authority  to  bind  the 
lumber  company;  and,  secondly,  that  the 
documentary  evidence  demonstrates  that  no 
such  contract  was  ever  entered  Into. 

Another  contention  upon  the  part  of  the 
defendant  in  error  is  that  Inasmuch  as  the 
plaintiffs  motion  for  a  new  trial  did  not, 
In  terms,  ask  that  the  verdict  be  set  aside 
l>ecause  the  damages  allowed  were  too  large, 
this  court  cannot  interfere  If  it  appears  that 
the  defendant  in  error  was  entitled  to  any 
recovery. 

We  are  of  opinion  that  tbe  motion  as  made 
is  sufficient  to  enable  us  to  pass  upon  the 
quantum  of  damages;  and,  if  the  damages 
allowed  are  substaotiaiiy  in  excess  of  the 
amount  justified  by  the  evidence,  the  ques- 
tion is  properly  before  us,  and  it  becomes  onr 
duty  to  award  a  new  triaL  We  use  the 
phrase  "substantially  in  excess  of  tbe 
amount"  that  ought  to  l>e  recovered,  because 
there  might  be  some  slight  deviations  which 
tbe  court  would  disregard  as  coming  within 
tbe  maxim,  "De  minimis  non  curat  lex." 
The  verdict  in  this  case  was  not  warranted 
by  the  evidence,  and  is  much  in  excess  of 
any  proper  recovery  under  the  terms  of  tbe 
written  contract    Without  going  into  a  dis- 


dlct  by  adopting  any  suggested  mode  of 
measuring  the  material  moved,  and  allowinj; 
for  it  the  contract  price  of  U%  cents  per 
cubic  yard,  and  the  Jury  must  have  been  in- 
fluenced in  ascertaining  the  amount  of  dam- 
ages by  the  testimony  before  them  with  re- 
spect to  a  verbal  contract.  That  much  seems 
certain,  and  we  feel  constrained  upon  that 
account  to  reverse  tbe  Judgment  and  award 
a  new  trial. 
Reversed. 


DOTLB  T.  GOMMONWBAIiTH. 

(Supreme   Oonrt   of   Appeals   of   Virginia. 
March  13,  1902.) 

CRIMINAL  LAW-ASSAULT  AND  BATTBRY-JU- 
RT  — WAIVER  OF  CHALLENOB  —  RELATION- 
SHIP OF  JUROR  TO  PROSECU'nNO  WITNESS- 
EXCESSIVE  FINES  —  TRIAL  —  APPLAUSE  OF 
SPECTATOHA-BVIDBNCB— PUFPICIBNCY. 

1.  The  fact  that  the  uncle  of  a  juror  was  a 
brother-in-law  of  the  uncle  by  marriage  of  the 
prosecuting  witness  does  not  show  a  relation- 
ship between  the  juror  and  prosecuting  wit- 
ness snfBcient  to  disqualify  the  former. 

2.  Where  defendant  in  a  prosecution  for  fel- 
0D,T  challenges  a  juror,  and  the  challenge  is 
sustained,  but  afterwards  withdrawn,  and  the 
juror  retained,  it  is  a  waiver  by  defendant  of 
the  objection  to  the  juror. 

8.  Where  the  court  authorized  by  Acts 
1869-1900,  p.  882.  to  punish  disorderly  con- 
duct in  the  trial  of  a  case,  promptly  rebukes 
aiiplanse  called  forth  in  a  criminal  case  by  a 
witness  for  the  state  and  by  remarks  of  the 
prosecuting  attorney,  and  threatens  to  clear 
the  court  room,  and  places  police  ofBcers  in 
the  rear  of  the  room  to  prevent  a  recurrence 
of  such  demonstrations,  a  jndgmeut  of  convio- 
tion  will  not  be  reversed  by  reason  of  such 
demonstrations. 

4.  A  fine  of  $1,000  for  an  assault  and  bat- 
tery on  a  young  woman  is  not  so  excessive  as 
to  be  repugnant  to  the  clause  of  the  bill  of 
rights  prohibiting  the  imposition  of  excessive 
fines. 

5.  Evidence  of  o  prosecuting  witness  exam- 
ined, and  held  to  show  au  indecent  assault 
suflicient  to  authorize  a  conviction  for  assault 
and  battery. 

Cardwell,  J.,  dissenting. 

Appeal  from  corporation  court  of  city  of 
Lynchburg. 

One  Doyle  was  convicted  of  assault  and 
battery,  and  he  appeals.    Affirmed. 

Lee  &  Howard,  for  plaintiff  In  error.  The 
Attorney  General,  for  the  Commonwealth. 


KEITH,  P.  Plaintiff  in  error  was  indicted 
in  the  corporation  court  of  the  city  of  Lynch- 
burg for  assaulting  Maggie  L.  Coomes  with 
attempt  to  commit  rape.  The  Jury  found  him 
not  guilty  of  this  charge,  but  guilty  of  as- 
sault and  battery,  and  fixed  his  punishment 
at  one  year's  imprisonment  in  jail  and  a  fine 
of  $1,000.  The  prisoner  moved  to  set  this 
verdict  aside,  which  the  corporation  court  re- 
fused to  do,  and  from  this  Judgment  the  case 
Is  before  us  upon  a  writ  of  error. 


an  opinion  in  tne  case;  tuat  it  was  Daseo  up- 
on newspaper  accounts  and  current  reports; 
that  at  the  time  of  his  examination  it  was 
quite  a  decided  opinion,  but  that  he  believed 
he  could  fairly  and  Impartially  decide  the 
case  according  to  the  evidence  adduced  at 
the  trial.  Upon  cross-examination  he  stated 
that  his  mind  was  "made  up  from  the  reports 
I  have  heard  and  read,  and  it  would  take 
evidence  to  change  It."  Thereupon  counsel 
for  plaintiff  In  error  objected  to  Jennings  as 
a  Juror,  and  the  court  sustained  the  objec- 
tion, "but  before  said  Jennings  retired  from 
the  panel  counsel  for  prisoner  withdrew 
their  ^ceptlou  and  he  was  elected  as  a  Ju- 
ror." Upon  motion  for  a  new  trial  counsel 
filed  the  affidavit  of  one  Perclval  that  short- 
ly after  the  offense  was  committed  he  heard 
Jennings  discussing  the  matter,  and  that  he 
said,  among  othei'  things,  that  "the  severest 
treatment  possible  would  be  too  good  for 
Doyle." 

The  affidavit  of  one  Robert  P.  Jennings 
was  also  filed,  who  swears  that  he  is  "the 
uncle  of  T.  A.  Jennings,  who  was  one  of  the 
Jurors  who  tried  and  rendered  the  verdict 
in  the  case  of  commonwealth  against  Edward 
J.  Doyle  at  the  June  term  of  the  corporation 
court  of  the  city  of  Lynchburg  (he  being  the 
son  of  my  brother);  that  Mittle  Lee,  a  sister 
of  Mrs.  J.  R.  Coomes,  the  mother  of  the  pros- 
ecutrix, Maggie  L.  Coomes,  married  Joel  W. 
Jennings;  that  Tiny  Jennings,  a  sister  of 
the  said  Joel  W.  Jennings,  married  me,  and 
is  now  my  wife;  and  that  the  residence  of 
ail  of  said  parties  has  been  or  is  in  the  same 
city,  Lynchburg." 

We  have  copied  this  afiSdavlt  in  full,  be- 
cause In  no  other  terms  are  we  able  to  state 
the  supposed  relationship  by  affinity  between 
Maggie  L.  Coomes,  upon  whom  the  assatdt 
la  alleged  to  have  been  made,  and  T.  A.  Jen- 
nings, the  Juror,  and  because  we  thought  the 
affidavit  itself  the  strongest  possible  refuta- 
tion of  the  contention  that  the  Juror  was  dis- 
qualified by  reason  of  the  facts  deposed  to 
by  Robert  P.  Jennings,  or  that  those  facts 
could  be  considered  as  in  any  degree  Infla- 
endug  our  conclusion. 

"Affinity  is  tbe  relation  contracted  by  mar- 
riage between  a  husband  and  his  wife's  kin- 
dred and  between  a  wife  and  her  husband's 
kindred,  io  contradistinction  from  consan- 
guinity, or  relation  by  blood.  A  number  of 
authorities  define  affinity  as  the  connection 
which  arises  from  marriage  between  tbe 
husband  and  the  blood  relatives  of  the  wife, 
and  between  the  wife  and  the  blood  relatives 
of  the  husband,— or,  in  other  words,  they  hold 
that  It  does  not  Include  persons  related  to  the 
spouse  simply  by  affinity;  and  it  would  seem 
that  this  definition  Is  supported  by  the  weight 
of  authority."  1  Am.  &■■  Eng.  Enc.  Law  (2d 
Ed.)  p.  Oil. 

Consequently,  it  is  held  in  Johnson  v.  Rich- 


or  aisquauncauon." 

In  Moses  V.  State,  11  Humph.  232:  Up>  d 
a  trial  for  murder  a  Juror  stated  that  the 
sons  of  his  wife  by  a  former  marriage  were 
second  cousins  of  the  deceased,  and  this  was 
held  not  to  disqualify  him. 

"A  jurof  whose  brother  Is  Joined  In  mar- 
riage with  a  sister  of  one  of  the  parties  is 
not  disqualified  to  sit  In  the  triaL"  Chase  r. 
Jennings,  38  Me.  44. 

In  Klrby  v.  State,  89  Ala.  €8,  8  Sonth.  110. 
it  appears  that  the  Juror,  Bryant,  betaig  » 
cousin  of  the  deceased,  was  related  by  affin- 
ity to  the.  mother  of  the  deceased,  bat  bore 
no  relation  to  deceased  himself,  and  was  » 
competent  Juror. 

m  Jacques  ▼.  Com.,  10  Grat  690,  on  a  trial 
for  arson.  It  was  held  that  tbe  nephew  of 
tbe  deceased  wife  of  the  person  whose  house 
was  burned,  if  she  left  children,  is  an  incom- 
petent Juror:  and,  if  she  left  no  issae,  that 
was  a  fact  for  the  prosecution  to  show,  and. 
not  being  shown,  the  objection  was  valid. 

It  is  obvious  that  the  case  under  consid- 
eration does  not  come  within  the  terms  of 
the  definition  as  to  what  constitutes  relation- 
ship by  affinity.  Tbe  Juror  himself  says  In 
his  counter  affidavit  that  he  was  utterly  un- 
mindful of  the  fact;  and  he  conld  hardly 
have  been  otherwise,  for  the  connection  is 
so  shadowy  that  it  eludes  all  effort  to  de- 
fine it,  and  is  too  unsubstantial  to  be  treated 
as  exercising  any  possible  Influence  upon  a 
Juror's  conduct.  When  tbe  objection  to  Jen- 
nings as  a  Juror  was  withdrawn,  the  prisoner 
had  been  fully  advised  that  be  bad  formed 
and  expressed  an  opinion  which  it  would  re- 
quire evidence  to  remove,  and  by  the  course 
which  was  pursued  must  be  held  to  hare 
taken  the  chances  as  to  that  opinion  bdng 
favorable  or  adverse,  and  to  have  waived  ail 
objection. 

In  Bristow's  Case,  15  Grat  646,  the  court 
said:  "To  permit  prisoners  to  avail  them- 
selves, after  verdict  of  pre-existing  objec- 
tions to  the  cmnpetency  of  Jurors  as  a  matter 
of  right  would  not  only  be  unreasonable,  but 
most  mischievous  in  its  consequences.  De- 
lays in  the  administration  of  criminal  Jnstice 
and  the  chances  for  the  escape  of  the  gnilty 
would  be  grreatiy  increased.  Proper  verdicts, 
especially  in  trials  for  grave  offenses,  would 
be  continually  set  aside.  A  prisoner  know- 
ing or  wlllfully  remaining  Ignorant  of  the 
incompetency  of  a  Juror  would  take  the  chan- 
ces of  a  favorable  verdict  with  him  upon 
the  Jury,  and,  if  the  verdict  should  be  ad- 
verse, would  readily  enough  make  the  affi- 
davit necessary  to  avoid  Its  effect"  Poin- 
dexter's  Case,  83  Grat  782;  HIte's  Case,  98 
Va.  489,  31  S.  E.  895. 

In  Simmons  v.  McConnelL  86  Va.  500,  10 
S.  E.  840,  it  was  held:  "After  verdict  they 
[the  defendants]  cannot  have  a  new  trial 
for  this  cause,  unless  it  appears  that  injustice 


E.  447,  It  was  said:  "A  new  trial  will  not 
be  granted  on  account  of  tbe  disqualification 
of  a  Juror  for  a  matter  tbat  is  a  principal 
cause  of  challenge  wblcb  existed  before  he 
was  elected  and  sworn  as  such  Juror,  but 
which  was  nnlmown  to  the  party  until  after 
the  trial,  and  which  could  not  have  been 
discovered  by  tbe  eterclse  of  ordinary  dili- 
gence, anless  It  appears  from  the  whole  case 
made  before  tbe  court  on  a  motion  for  a  new 
trial  that  the  party  sufTered  injustice  from 
the  fact  that  such  Juror  serred  in  the  trial 
of  tbe  case." 

It  appears  from  these  authorities  that  In 
cases  where  the  cause  of  challenge  is  un- 
known at  the  time  the  Juror  is  elected  and 
sworn,  and  which  could  not  have  been  dis- 
covered by  the  exercise  of  ordinary  diligence, 
It  will  not  be  a  sufficient  ground  for  a  new 
trial  nnless  it  Is  made  to  appear  that  tbe 
parties  suffered  injustice  from  tbe  fact  that 
such  Juror  served  in  the  trial  of  tbe  case. 

The  case  Is  immeasurably  stronger  where 
tbe  disqualification  of  the  Juror  was  known, 
had  been  established,  and  his  name  had  been 
stricken  from  the  panel.  We  appreciate  the 
difficulty  which,  on  such  occasions,  confronts 
counsel.  We  recognize  the  great  reeponslblU- 
ty  resting  upon  them.  But  the  fact  ranains 
that  in  withdrawing  the  objection  to  a  Juror 
under  such  circumstances  they  had.  In  con- 
templation of  law,  taken  the  "chances  of  a 
favorable  verdict  with  him  upon  the  Jury." 
Brlstow's  Case,  supra. 

It  appears  from  bills  of  exception  tak- 
en daring  the  trial  and  by  affidavit  made 
upon  motion  to  set  aside  tbe  verdict,  that 
during  the  progress  of  tbe  trial  tbe  court 
room  was  filled  to  its  capacity  with  citizens 
■yfho  manifested  a  strong  sympathy  with  the 
prosecntlon.  Upon  one  occasion,  when  the 
motber  of  tbe  young  lady  upon  whom  tbe 
assault  was  committed  was  testifying,  there 
was  applause,  which  the  court  promptly  re- 
bnked,  and  threatened  to  clear  tbe  court 
room.  Upon  anotbor  occasion,  daring  tbe 
argfoment  of  counsel  who  assisted  the  pros- 
ecutor, bis  remarks  were  applauded,  and 
counsel  himself  reminded  tbe  audience  that 
they  were  in  a  court  of  Justice,  and  such 
conduct  was  Improper.  "Tbe  court  again 
threatened  to  clear  the  court  room,  and  then 
bad  several  police  officers  stationed  in  tbe 
rear  of  tbe  court  room  to  prevent  a  recur- 
rence of  these  demonstrations,  and  to  detect 
tbe  offendws." 

It  Is  much  to  be  desired  that  courts  and 
Juries  should  hear  and  determine  causes  sub- 
mitted to  them,  especially  those  wblcb  in- 
volve tbe  life  or  liberty,  of  tbe  citizen,  free 
from  all  extraneous  Influence  of  whatever 
character;  that  tbe  trial  should  be  guided 
and  directed  by  the  "cold  neutrality  of  an 
impartial  Judge";  and  that  the  Jurors  should 
^ct  without  fear  or  favor,  with  an  eye  single 


that  class  of  cases  most  likely  to  stir  tbe 
passions  and  sway  tbe  Judgment  of  Jaror» 
appeals  to  tbe  sympathies  of  the  community, 
and  the  day  of  trial  finds  a  crowded  court 
room.  With  such  an  environment  It  Is  Im- 
possible that  the  Jury  should  be  unconsclou* 
of  Its  Influence.  All  outward  expression  may 
be  suppressed,  but  its  subtle  force  will  be 
felt  despite  all  efforts  to  curb  and  restrain- 
it  Recognizing  its  existence,  and  for  tbe 
want  of  a  better  name,  we  call  It  "mag- 
netism"; but,  however  desigrnated,  all  realize 
and  confess  its  power.  How  to  meet  and 
counteract  it  so  as  to  secure  to  the  prisono: 
a  fair  trial,  and  to  be  assured  that  the  ver- 
dict is  tbe  free  expression  of  an  impartiaf 
Jury,  Is  a  difficult  problem.  Much  must  be 
left  to  the  Judgment  and  discretion  of  the 
trial  court  It  has  ample  power  to  vindicate 
its  dignity  and  authority  by  the  punishment 
of  the  disorderly.  It  may  call  to  Its  aid  tbe 
police  force,  increase  Its  numbers,  punish 
their  Inefficiency,  and  exclude  any  and  all 
persons  whose  presence  Is  not  deemed  nec- 
essary. Acts  1890-1900,  p.  882.  Where  It 
has  failed  to  exercise  Its  discretion  with  be- 
coming vigor,  or  tbe  public  has  been  so  vi- 
olently excited  as  to  overawe  tbe  Jury  and 
afford  ground  for  the  belief  that  Justice  has 
not  been  done.  It  would  be  the  duty  of  this 
court  to  set  aside  tbe  verdict  but  tbe  case 
before  us  is  not  such  as  to  demand  or  Justi- 
fy interference  on  our  part  The  corporation 
court  seems  to  have  done  all  that  It  ought 
to  have  done. 

Another  ground  of  error  Is  that  the  fine 
Is  excessive.  The  only  limitations  upon  the 
power  of  a  Jury  in  assessing  fines  in  cases- 
such  as  this  is  that  found  in  tbe  bill  of 
rights,  which  declares  "that  excessive  half 
ought  not  to  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  punishment 
inflicted,"  and  In  the  rule  that  the  verdict  will 
be  set  aside  where  it  Is  such  as  to  satisfy  the 
court  that  the  Jury  was  Influenced  by  prej- 
udice or  111  win. 

Counsel  for  plaintiff  In  error  remind  a» 
that  as  to  several  other  offenses  of  a  very 
grave  character  the  fine  has  been  limited  by 
statute  to  a  sum  not  exceeding  $500.  This 
argument  does  not  strike  us  as  being  persua- 
sive of  the  conclusion  to  which  It  Is  adduced. 
The  Jury,  Independent  of  such  statutes,  exer- 
cises a  discretion  controlled  only  In  the  man- 
ner which  we  have  indicated.  That  the  leg- 
islature has  seen  fit  to  resti'lct  their  power' 
In  certain  cases,  leaving  It  undiminished  in 
others,  would  seem  to  have  the  opposite- 
bearing,  if  any.  However  that  may  be,  the 
case  before  us  stands  unaffected  by  any  stat- 
utory limitation  of  which  we  are  advised,  and 
we  cannot  say  that  the  Imposition  of  a  fine 
of  $1,000  for  an  assault  by  a  man  upon  a 
young  woman  is  so  excessive  as  to  be  repug- 
nant to  tbe  constitutional  provision  whiclr 


tve  come  now  lo  uie  ouiy  remainmg  as- 
signment  of  error,— that  tbe  verdict  was  con- 
trary to  the  law  and  the  evidence. 

The  families  of  Miss  Goomes  and  plaintiff 
In  error  are  neighbors,  living  in  the  city  of 
Lynchburg.  She  was  a  frequent  vlsitw  at 
the  home  of  plaintiff  In  error,  and  they  were 
upon  terms  of  familiar  intercourse.  Upon 
the  day  of  the  occurrence  which  is  the  sub- 
ject of  this  prosecution,  she,  passing  along 
the  street  in  the  direction  of  her  home,  was 
Joined  by  plaintiff  in  error.  They  walked 
together  a  short  distance  to  the  point  where 
their  paths  diverged,  and  they  parted,  he  go- 
ing In  the  direction  of  his  and  she  towards 
her  home.  After  going  a  few  steps,  he  asked 
her  to  go  with  him,  and  she  replied:  "No, 
I  won't  go.  I  am  afraid  Katie  [his  sister] 
might  not  be  at  home;"  to  which  he  replied, 
"Of  course,  she  is  at  home;"  and  thereupon 
they  walked  together  to  hla  father's  house. 
When  they  got  there,  he  went  around  the 
back  way  through  the  basement  to  open  tbe 
front  door  for  her.  After  opening  it,  he 
went  about  half  way  up  the  stair  leading 
to  the  upper  floor,  and,  saying,  "Katie  must 
be  in  the  kitchen,"  came  down,  and  closed 
the  door  at  tbe  rear  of  the  hall  and  doors 
opening  Into  the  parlor  and  sitting  room,  and, 
coming  to  where  she  stood  looking  at  a  vase 
of  roses,  passed  her,  and  pushed  the  front 
door,  which  did  not  shut  but  left  an  open 
space  of  something  more  than  an  inch. 
Then,  approaching  the  prosecutrix,  he  put  his 
arms  around  her,  and  attempted  to  kiss  her, 
and  she  struck  blm  in  the  face  with  her 
purse,  and  screamed  for  his  sister.  He  did 
not  however,  release  her,  but  tightened  his 
hold,  and,  with  one  arm  around  her,  he  put 
bis  other  hand  under  her  clothes  between 
"her  knee  and  her  waist."  Then,  for  the 
first  time,  as  she  says.  It  "flashed  across  me 
what  he  was  doing,  and  then  I  told  him  to 
let  me  loose,  and  that  I  intended  to  tell  papa 
exactly  what  he  did,  and  he  let  me  loose,  and 
said,  'What!'  Just  like  he  was  surprised; 
and  then  I  turned  and  slammed  the  door  In 
his  face,  and  went  out  the  gate  and  Into  tbe 
street,  and  on  the  way  met  Mr.  Burrow." 
She  was  so  violently  agitated  as  to  attract 
his  attention.  He  asked  her  what  was  the 
matter,  and  she  told  him  that  she  had  been 
Insulted.  She  went  home,  and  at  once  told 
her  mother  what  had  occurred. 

There  is  a  conflict  in  the  evidence  npon 
many  points.  The  narrative  of  the  transac- 
tion as  given  by  plaintiff  In  error  wonid  ac- 
quit him  of  all  criminal  Intent,  and  reduce 
the  offense  to  simple  assault,  and  tbe  ver- 
dict of  the  Jury  might  well  be  deemed  a 
harsh  punishment  If  bis  account  is  to  be 
accepted.  But  tbe  Jury  are  the  Judges  of  the 
credibility  of  witnesses,  and  their  verdict 
solves  all  conflicts  and  contradiction  among 
them.    ▲  court  has  no  power  to  grant  a  new 


iza.  xnese  iHincipies  are  conclusive  m  uua 
case,  for  tbe  testimony  adduced  by  tbe  com- 
monwealth is  amply  sufficient  to  snpport  the 
verdict 

The  Jury  acquitted  him  of  the  horrid  crime 
with  which  he  was  charged,  but  die  facts 
recited  show  that  he  committed  an  Indecent 
assault  It  is  unhappily  too  true  that  tbe 
bonds  of  family  and  social  discipline  are 
much  relaxed;  that  the  intercourse  between 
the  sexes,  and  especially  between  tbe  youth 
of  both  sexes,  is  far  more  free  and  unconven- 
tional than  in  former  times.  Little  attdiority 
is  exercised  to  regulate  or  restrain  tbe  heed- 
less or  tbe  vicious  except  tbe  law  as  admin- 
istered in  the  courts;  and  the  drcnmstances 
disclosed  in  the  evidence  before  us,  while 
they  do  not  sustain  the  principal  charge, 
prove  an  offense  which  it  was  the  duty  of 
the  Jury  to  punish  with  a  severity  greater 
than  would  be  proper  in  ordinary  cases  of 
assault  and  battoy.  It  was  that  of  a  yonng 
man  upon  a  respectable  girl.  Just  merging 
upon  womanhood,  whose  person  he  should 
bave  bdd  sacred  and  Inviolate.  He  seeks  to 
excuse  himself  by  recalling  the  intimate  re- 
lations existing  between  them,  and  some- 
thing may  be  pardoned  to  that  consideration, 
but  it  cannot  be  doubted  that  he  transcendetl 
tbe  limits  which  had  theretofore  character- 
ized their  intercourse. 

The  Judgment  of  the  corporation  court  of 
the  city  of  Lynchburg  must  be  afltaned. 

Affirmed. 

GABDWELL,  J.  I  am  constrained  to 
withhold  my  assent  to  the  conclusion  reach- 
ed by  the  court  hi  this  case. 

The  paramount  object  of  the  law.  especial- 
ly in  trials  Involving  the  life  or  liberty  of  a 
citizen,  is  to  guaranty  a  fair  trial,  without 
which  one  accused  of  crime  ought  not  to  be 
convicted.  This  has  been  so  c^ten  repeated 
by  law  writers  that  no  citation  of  authority 
Is  needed  for  the  support  of  the  ivoposltlon. 

Indeed,  the  opinion  of  the  court  says:  "It 
is  much  to  be  desired  that  courts  and  Juries 
should  hear  and  determine  causes  submitted 
to  than,  especially  those  which  Involve  the 
life  or  liberty  of  the  citizen,  free  from  all 
extraneous  influence  of  whatever  character: 
that  the  trial  should  be  guided  and  directed 
by  the  'cold  neutrality  of  an  impartial  Jndge': 
and  that  the  Jurors  should  act  without  fear 
or  favor,  with  an  eye  single  to  meting  out 
Justice  regardless  of  all  except  the  law  and 
tbe  evidence.  But  sucb  an  ideal  is  impossi- 
ble to  attain,  and  unhappily  that  class  of 
cases  most  likely  to  stir  the  passions  and 
sway  the  judgment  of  Jurors  appeals  to  the 
sympathies  of  the  community,  and  tbe  day  of 
trial  finds  a  crowded  court  room,  which,  -with 
its  environments,  it  is  impossible  that  tbe 
Jury  should  be  tmconscious  of  Its  influence. 
AU  outward  expressions  may  be  repressed. 


unaer  sucn  conainons  mucu  lausi.  ue  leii  lo 
the  Judgment  of  the  trial  court,  but  I  do  not 
agree  that  snch  conditions  as  are  described 
and  as  existed  in  the  court  room  during  the 
trial  in  this  case  may  exist  and  it  still  be 
said  that  the  accused  baa  had  the  fair  trial  to 
which  he  was  entitled  under  the  law.  An 
"ideal"  trial  may  not  be  attainable,  but,  If 
all  the  precautions  known  to  the  law  are  tak- 
en, a  fair  trial  may  be  had  In  every  case; 
and  never  in  the  history  of  our  Jurisprudence 
was  it  more  essential  that  all  precautions 
against  an  unfair  trial  in  a  case  of  this  char- 
acter be  taken  than  at  the  present  day. 

That  the  learned  and  conscientious  Judge 
who  presided  at  this  trial  did  all  that  he  con- 
sidered to  be  necessary  to  secure  a  fair  and 
impartial  trial,  I  do  not  question  for  one  mo- 
ment. But,  as  an  appellate  court,  we  are 
called  upon  to  review  the  record  of  the  pro- 
ceedings, and  to  determine  the  question,  ad- 
dressed to  our  Judgment,  whether  or  not  such 
a  result  has  been  attained. 

I  concede  that  the  relationship,  by  affinity, 
between  the  Juror  Jennings  and  the  prose- 
cutrix was  not  of  itself  sufficient  to  Justify 
the  setting  aside  of  the  verdict  and  awarding 
a  new  trial,  but  the  declarations  of  that  Ju- 
ror before  the  trial  may  well  be  considered 
In  determining  whether  or  not  the  Jurors 
have  acted  "without  fear  or  favor,  with  an 
eje  single  to  meting  out  Justice  regardless 
of  all  except  the  law  and  the  evidence."  The 
declarations  of  this  Juror  but  gave  expres- 
sion to  the  sentiment  wide-spread  in  the  com- 
munity, demanding  the  conviction  and  severe 
punishment  of  the  accused,  founded  not  up- 
on the  facts  as  to  what  had  actually  occur- 
red, but  upon  the  enormity  of  the  crime  sug- 
gested; and  that  sentiment  and  demand  cul- 
minated in  a  gathering  in  the  court  room  dur- 
ing the  progress  of  the  trial  "until  it  was 
filled  to  its  capacity"  with  citizens  who  mani- 
fested a  strong  sympathy  with  the  prosecu- 
tion. The  record  discloses  that  before  the 
sentiment  referred  to  had  reached  the  violent 
state  to  which  It  ultimately  went  neither  the 
prosecutrix  nor  her  parents  were  of  opinion 
that  so  grave  an  <^ense  bad  been  committed 
by  the  accused  as  he  was  afterwards  tried 
for,  and  that,  but  for  the  failure  to  send  by  a 
special  messenger  a  letter  of  apology  or  ex- 
planation, instead  of  by  mail,  it  is  more  than 
probable  that  the  prosecution  would  never 
hare  come  to  a  trial. 

The  trial  lasted  two  days.  On  the  first  day 
the  demonstrations  of  the  crowd  facing  the 
Jury  were  such  as  to  call  forth  a  rebuke  from 
the  presiding  Judge,  and  a  threat  to  clear  the 
court  room;  but  the  crowd  remained  until 
the  second  day,  when  their  demonstrations 
became  so  pronotmced  that  counsel  aiding  in 
the  prosecution,  in  the  midst  of  bis  argument, 
feeling  keenly  the  injustice  to  the  accused, 
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uiK  uieir  aixeuuon  lo  ine  lacL  uiai  iney  were 
In  a  court  of  Justice,  and  that  such  manifesta- 
tions were  Improper.  The  crowd  remained 
to  the  end  of  the  trial,  the  only  precautions 
taken  during  Its  last,  stages  being  a  thireat 
from  the  court  to  clear  the  court  room,  and 
the  placing  of  policemen  among  the  crowd 
to  prevent  a  recurrence  of  the  demonstra- 
tions, and  to  detect  the  offenders. 

The  legislature,  in  Its  wisdom,  has  provid- 
ed In  the  interest  of  good  order,  and  thdt 
trials  shall  be  fair  and  Impartial,  that  the 
court  room  may  be  cleared  of  any  and  all 
persons  whose  presence  is  not  deemed  neces- 
sary. This,  it  is  true,  leaves  the  matter  in 
the  discretion  of  the  court,  but,  as  the  opin- 
ion of  this  court  further  says:  "Where  it  has 
failed  to  exercise  Its  discretion  with  becom- 
ing vigor,  or  the  public  has  been  so  vlolentiy 
excited  as  to  overawe  the  Jury  and  afford 
ground  for  the  b^ief  that  Justice  has  not 
been  done,  it  would  be  the  duty  of  this  court 
to  set  aside  the  verdict"  Just  here  is  the 
point  at  which  I  differ  with  my  Brethren. 
They  take  the  view  that  "the  case  before  us 
is  not  such  as  to  demand  or  Justify  interfer- 
ence on  our  part"  I  take  exactiy  the  oppo- 
site view. 

Recognizing  the  necessity  for  greater  pre- 
cautions against  t.  vicrientiy  excited  public 
overawing  Jurors  In  trials  involving  the  life 
or  liberty  of  the  citisen,  the  statute  advert- 
ed to  was  enacted,  authorising  the  clearing 
of  the  court  room  of  angry  or  excited  crowds 
during  such  trials,  and  Intending  also,  it  is 
true,  as  a  protection  of  the  feeling  of  those 
whose  presence  Is  necessary  to  a  trial  like 
this,  as  well  as  to  exclude  persons  of  tender 
years,  who  should  not  be  permitted  to  bear 
such  trials;  and  this  wise  provision  of  the 
law  merits,  if,  indeed,  it  does  not  demand,  a 
rigid  enforcement  by  the  court,  that  the  citi- 
zens of  every  community  within  our  borders 
may  be  made  to  understand  that  no  matter 
what  the  offense  for  which  the  life  or  liberty 
of  the  citizen  is  put  in  Jeopardy,  he  is  to 
have  that  fair  and  Impartial  trial  that  the 
law  designs  that  he  shall  have. 

It  Is  not  necessary  to  a  new  trial  that  it 
be  shown  that  undue  or  extraneous  influence, 
an.v  more  than  Illegal  or  irrelevant  testimony, 
had  its  effect  upon  the  Jury.  It  is  enough 
if  it  appears  that  the  Jury  may  have  been  so 
affected  or  influenced.  The  manifestations 
of  an  excited  crowd,  such  as  took  place  dur- 
ing this  trial,  were  but  expressions  of  opin- 
ion that  the  prosecution  should  result  in  the 
conviction  and  punishment  of  the  accused. 
The  effect  1u  my  Judgment,  is  the  seme  in 
such  a  case  as  In  one  in  which  the  mere 
opinion  of  a  witness  or  illegal  or  irrelevant 
testimony,  which  may  have  had  Its  effect, 
has  been  allowed  to  go  to  the  Jury.  The  ob- 
ject sought  In  excluding  mere  opinions,  Im 


Aa  it  seemB  to  me,  especially  In  cases  like 
tblB,  no  Influence  la  so  potent,  so  well  calcu- 
lated to  Improperly  Influence  the  minds  of 
the  jnry,  as  the  consensus  of  public  opinion 
repeatedly  expressed  In  their  very  presence. 
This  has  been  so  fully  realized  by  trial  judg- 
es that  It  has  become  almost,  if  not  altogeth- 
er, a  tmiTersal  practice  to  exclude  the  news- 
papers of  the  day  from  the  Jury  during  a  trial 
of  felony  cases.  Precautions  such  as  this, 
and  the  clearing  of  the  court  room  of  a  crowd 
manifesting  their  opinions  by  applause  or 
otherwise,  cannot  be  overestimated,  or  be 
too  rigidly  enforced,  in  trials  of  this  charac- 
ter. 

In  speaking  of  Illegal  evidence  in  Payne's 
Case,  31  Grat  865,  the  court  said:  "We  can- 
not  say  what  elTect  this  Illegal  evidence  may 
have  had  on  the  minds  of  the  Jury.  It  was 
well  calculated  to  influence  them.  In  such 
a  case  the  rule  of  this  court  is  that  the  Judg- 
ment must  be  reversed."  Again,  in  Joyce  v. 
Com.,  78  Ya.  287,  spealdng  on  the  same  sub- 
ject. It  was  said:  "It  was  Irrelevant,  and 
calculated  to  excite  and  mislead  the  Jury,  and 
80  prejudice  the  prisoner.  If  he  may  have 
been  so  prejudiced,  though  it  Is  doubtful 
whether  he  was  so  or  not,  that  Is  sufilclent 
ground  for  reversing  the*  judgment,"— citing 
Payne's  Case,  supra. 

The  same  view  is  taken  by  the  court  in  the 
civil  case  of  Insurance  Co.  v.  Trear,  29  Grat. 

2se. 

While  these  citations  are  not  entirely  in 
point,  no  other  deduction  can  be  drawn  from 
them  than  that  It  Is  not  because  of  the  pos< 
slble  effect  of  the  undue  influence  upon  the 
Jury,  -Dor  because  of  its  nature  or  name,  but, 
If  any  unlawful  Influence  might  have  bad  the 
effect  of  prejudicing  the  cause  of  the  defend- 
ant with  the  Jury,  whether  It  be  Illegal  or 
Irrelevant  testimony  or  other  undue  Influence, 
such  as  was  Inmi^t  to  bear  upon  the  Jury 
in  this  case,  a  new  trial  must  be  awarded. 
In  other  words,  whether  the  Improper  in- 
fluence brought  to  bear  npon  the  Jury  be  In 
legal  or  illegal  form,  and  it  appears  that  such 
Influence  may  have  affected  the  result,  the 
verdict  should  be  set  aside.  Why  the  iHre- 
cautions  that  the  law  takes  In  all  felony 
cases  of  requiring  the  veniremen  to  be  se- 
cured from  a  locality  remote  from  the  scene 
of  the  alleged  offense;  that  they  be  examined 
on  their  voir  dire  to  ascertain,  if  possible, 
if  they  have  any  bias  or  ^ejudlce,  etc.,  or 
have  formed  or  expressed  an  opinion  as  to 
the  guilt  or  Innocence  of  the  accused;  that 
the  cOlcet  in  charge  of  the  Jury  be  under  his 
oath  required  to  keep  the  Jury  together,  and 
not  speak  to  them  himself,  nor  suffer  another 
to  apeak  to  them,  touching  the  trial,— if  it  is 
not  toe  the  purpose  of  keeping  the  Jury  freed 
from  all  influences  beyond  the  evidence  In 
the  case?    Why  these  precautions,  If  the  lu- 


strations repeatedly  made,  as  In  this  case, 
by  an  excited  and  Infuriated  crowd,  unmis- 
takably giving  expression  to  the  opinion  that 
the  accused  is  guilty,  and  should  be  severely 
punished? 

It  Is  not  a  sufficient  answer  to  say  that 
"it  is  not  to  be  assumed  that  the  Jury  would 
violate  their  oaths,  and  render  a  verdict  upon 
what  occurred  in  the  court  room  In  the  way 
of  demonstrations  fr<Mn  the  crowd,  which 
the  Jury  knew  perfectly  well  were  not  evi- 
dence," any  more  than  the  answer  that  It  is 
not  to  be  assumed  that  the  Jury  would  violate 
their  oaths  and  reaiee  a  verdict  influenced 
by  illegal  or  Irrelevant  testimony,  or  mere 
opinions  of  witnesses  which  have  been  Im- 
properly allowed  to  go  before  the  jury. 

That  the  imdue  influence  (derating  npon  the 
Jury  at  the  trial  of  this  case,  spoken  of  in 
the  opinion  of  the  court  and  here,  not  <mly 
may  have  had  its  effect  upon  the  Jury,  but 
in  fact  did  have,  is,  to  my  mind,  apparent 
from  the  record. 

Of  the  charge  made  in  the  Indictment  the 
jury  acquitted  the  accused,  but  found  him 
guilty  of  an  assault  and  battery,— a  purely 
technical  offense,— fixing  his  punishment  at 
one  year's  Imprisonment  In  Jail  and  a  fine 
of  $1,000,  a  flne  double  the  Ihnit  flxed  by 
statute  (section  8671  of  the  Code)  for  the 
crime  of  shooting,  etc,  with  Intent  to  kill: 
by  section  3672,  for  the  crime  of  shooting, 
stabbing,  etc.,  in  the  c(Hnmlssion  of  or  at- 
tempt to  commit  a  felony;  and  by  aectloD 
3706,  for  entering  a  dwelling  house,  etc 
with  intent  to  commit  larceny  or  any  felony 
other  than  murder,  rape,  or  robbery.  Not 
only  is  the  flne  double  the  limit  flxed  by  law 
for  the  offenses  Just  mentioned  and  for  other 
grave  offenses,  but  is  Imposed  upon  the  ac- 
cused, a  young  man  just  21  years  of  age.  In 
the  face  of  the  uncontroverted  fact  that  he 
has  not  any  estate  whatever  out  of  which 
to  pay  it  True,  as  the  opinion  of  the  court 
states,  there  is  no  express  statutory .  limit  to 
the  flne  that  a  Jury  may  impose  for  a  mis- 
demeanor, but,  as  it  seems  to  me,  whoi  con- 
sidered In  the  light  of  the  declaration  found 
in  our  bill  of  rights  that  excessive  fines  ought 
not  to  be  Imposed,  and  in  view  of  the  fact 
that  the  legislature  has  limited  the  flne  that 
may  be  imposed  hi  felony  cases  to  $500.  It 
cannot  be  supposed  that  it  was  contemplated 
that,  by  vesting  the  Jury  with  discretion  in 
misdemeanor  cases,  the  legislature  conferred 
upon  the  Jury  the  uncontrollable  right  to  In- 
flict greater  punishment  than  had  been  flxed 
by  statute  for  a  felony. 

The  rule,  as  old  as  the  written  law,  b  that 
a  flne  must  have  reference  to  the  estate  of 
the  defendant  As  stated  by  Mr.  Blackxtooe, 
"What  Is  ruin  to  one  man's  fortune,  may  be 
a  matter  of  bidlfference  to  another's." 

I  shall  not  review  the  evidence  in  the  rec- 
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By  their  verdict  the  Jury  have  said  that 
the  accused,  lo  what  he  did,  was  not  moved 
by  a  desire  to  take  undue  and  Indecent  llbo'- 
tles  trlth  the  prosecutrix,  and  that  his  ac- 
tions were  unaccompanied  by  such  intent. 
If,  therefore,  regarding  her  as  a  child  with 
whom  he  had  grown  up  on  the  most  Intimate 
terms,  and  with  whom  he  had  previously 
romped  In  very  much  the  same  mannw  (as 
it  Is  conceded  he  had),  he  did  the  acts  com- 
plained of  from  no  Improper  motive,  and 
without  evil  Intent,  the  punishment  meted 
out  to  him  must  appear  to  any  imblased  mind 
as  harsh  and  unreasonable. 

The  circumstances  and  facts  surrounding 
the  trial,  as  shown  by  the  record,  not  only 
Justify,  but  Impel,  as  I  conceive,  the  conclu- 
sion that  the  punishment  was  not  the  result 
of  the  candid  and  unbiased  Judgment  of  the 
Jury.  Restrained  by  conscience  and  the  evi- 
dence from  pronouncing  the  accused  guilty 
of  the  charge  made  against  him,  the  Jury  so 
far  yielded  to  the  pressure  brought  to  bear 
upon  them  as  to  Impose  a  harsh  and  an  un- 
reasonable punishment  for  a  purely  technical 
offense. 

For  the  foregoing  reasons,  I  am  of  opinion 
that  the  accused  should  be  awarded  a  new 
trial. 


WOOD  V.  AMERICAN  NAT.  BANK. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

23,  1902). 

BANKS-DEPOSITS— DISHONOR  OF  CHECK— AC- 
'AON  FOR  DAMAGES— EXEMPLARY  DAMAGES 
—  SUFFICIENCY  OF  DBCLARATION  —  SUFFI- 
CIENCY OF  BVIDENCB^-NEW  TRIAL— APPEAL 
—REVIEW. 

1.  When  there  have  been  two  trials  of  an 
action  at  law,  and  the  verdict  of  the  jury  ou 
the  first  has  been  set  aside  by  the  trial  court, 
and  proper  exception  taken,  and  the  evidence 
certified,  the  appellate  court  will  examine  the 
proceedings  and  evidence  on  the  first  trial; 
and,  if  It  discovers  that  the  court  erred  in  set- 
ting aside  the  verdict,  it  will  annul  all  subse- 
quent proceedings  and  render  judgment  there- 
on. 

2.  A  declaration  allef^d  that  plaintiif,  being 
a  depositor  in  the  defendant  oan1<,  drew  a 
check  thereon,  but  that,  thon{;h  his  deposit  was 
sufficient  to  pay  such  check,  it  was  twice  pre- 
sented for  payment,  and  each  time  dishonored, 
and  charged  that  by  reason  of  the  negligence 
of  defendant,  and  of  the  wrongs  thus  commit- 
ted against  plaintiff,  he  has  been  greatly  in- 
jured in  his  good  name  and  credit,  and  there- 
by suffered  great  loss.  Held,  that  plaintiff  was 
entitled  to  prove  exemplary  damages. 

3.  Plaintiff's  check  was  wrongfully  dishonor- 
ed by  the  defendant  bank,  and,  when  plaintiff 
asked  defendant's  bookkeeper  why  it  was  dis- 
honored, the  bookkeeper  said  he  knew  nothing 
about  the  matter.  Plaintiff  then  drew  anoth- 
er check  for  the  same  amount  to  the  same  pay- 
ee, and  went  with  bira  to  the  bank.  The  teller 
again  refused  to  pay,  saying  there  were  no 
funds,  but.  after  consultation  with  the  book- 
keeper, said  there  had  been  a  mistake,  and 
paid  the  check.  The  relations  between  plaintiff 
and  defendant  had  always  been  pleasant,  and 
defendant  promptly  wrote  plaintiff,  disclaiming 


that   plaintiff   was   not   entitled  to  exemplary 
damages. 

4.  £>xemplary  damages  are  allowable  only 
where  there  is  misconduct  or  malice  or  such 
reckless  negligence  as  evinces  a  conscious  dis- 
regard of  the  rights  of  others,  and,  where 
these  elements  are  lacking,  only  compensatory 
damages  are  permissible. 
I  Error  to  law  and  equity  court  of  city  of 
Richmond. 

Action  by  O.  B.  Wood  against  the  Ameri- 
can National  Bank.  .Judgment  In  favor  of 
plaintiff,  and  he  brings  error.    Reversed. 

J.  Kent  Rawley  and  J.  Preston  Carson,  for 
plaintiff  In  error.  O'Ferrall  &  Reg«8ter  and 
Jas.  Mullen,  for  defendant  In  error. 

WHITTLE,  J,  This  Is  an  action  of  tres- 
pass on  the  case  brought  by  plaintiff  In  er- 
ror, C.  B.  Wood,  against  defendant  In  error, 
the  American  National  Bank. 
I  The  averments  of  the  declaration  neces- 
sary to  be  stated  are: 
I  That  at  the  time  of  the  commission  of  the 
'  grievances  complained  of  the  plaintiff  was  a 
I  commission  merchant  or  broker  in  the  city 
,  of  Richmond,  of  good  standing  and  credit. 
That  betn  een  December  15,  1809,  and  March 
20,  1900,  he  was  a  depositor  and  kept  a  bank- 
ing account  with  the  defendant  That  on 
March  16,  17,  18,  19,  and  20,  liXK),  he  had  on 
deposit  in  the  bank  a  sum  exceeding  $5.92. 
subject  to  check.  Tlmt  on  March  16,  1900. 
he  drew  a  check  on  said  bank  for  $5.92,  pay- 
able to  the  order  of  Warner,  Moore  &  Co.,  a 
firm  dealing  largely  in  grain  and  like  com- 
modities. In  the  city,  with  which  the  plaintiff 
did  a  large  and  profitable  business.  That 
his  credit  and  general  standing  with  that  firm 
was  of  great  value  to  the  plaintiff.  That  the 
check  in  question  was  properly  indorsed,  and 
on  March  17,  1000,  was  placed  In  the  First 
National  Bank  of  the  City  of  Richmond. 
That  it  passed  regularly  through  the  clearing 
house  of  the  city,  and  was  on  Morch  19,  1000, 
twice  duly  presented  to  the  defendant  bank 
for  payment,  which  was  refused.  That  on 
March  20,  1900,  the  check  was  again  duly 
presented,  and  payment  again  refused. 

Thereupon  Warner,  Moore  &  Co.  informed 
the  plaintiff  that  his  check  had  been  dishon- 
ored, and  he  drew  another  check  in  their 
favor  for  $5.92  on  the  defendant  bank,  which 
was  also  presented  on  the  day  last  named 
and  dishonored.  That  plaintiff  then  Inform- 
ed the  bank  that  he  had  funds  on  deposit 
more  than  sufficient  to  meet  the  cheek,  and, 
upon  Investigation,  his  statement  was  ascer- 
tained to  be  correct,  and  the  check  was  paid. 
The  declaration  concludes  as  follows: 

"And  the  said  plaintiff  avers  that  by  rea- 
son of  the  negligence  and  errors  of  said  bank, 
and  of  the  viTongs  thus  repeatedly  commit- 
ted against  him  as  aforesaid  by  the  said  de- 
fendant bank,  he  has  been  greatly  Injured  In 
his  good  name,  standing,  and  credit,  and  has 


ana  nis  sianaing  m  uie  community  aaa  oeen 
greatly  lowered,  to  his  damage  $2,000."  To 
that  declaration  tbe  defendant  pleaded  "Not 
guilty." 

There  were  two  trials  of  the  case.  At  the 
first  trial  there  was  a  veTdJet  for  the  plaintiff 
for  |T25  damages,  whldi.  on  the  motion  of 
the  defendant,  and  OTer  the  objection  of  the 
plaintiff,  the  court  set  aside. 

At  the  second  trial  the  Jury  returned  a 
verdict  for  tlie  plaintiff,  and  assessed  his 
damages  at  $50.  The  plaintiff  submitted  a 
motion  to  set  aside  that  verdict  as  contrary 
to  the  law  and  evidence,  and  for  misdirec- 
tion of  the  Jury  by  the  court,  which  motion 
the  court  overruled,  and  rendered  Judgment 
on  the  verdict  The  case  is  here  upon  a 
writ  of  error  to  that  Judgment 

The  practice  in  this  state,  now  carried  Into 
statute,  1b  that  when  there  have  been  two 
trials  of  an  action  at  iaw,  and  the  verdict  of 
the  Jury  on  the  first  trial  has  been  set  aside 
by  the  trial  court,  and  proper  exception 
taken,  and  the  evidence  has  been  certified, 
tar  this  court  to  examine  the  proceedings  and 
evidence  on  the  Bjcet  trial,  and,  If  It  discov- 
ers that  the  court  erred  In  setting  aside  the 
verdict  on  that  trial.  It  will  annul  all  subse- 
quent proceedings  and  render  Judgment 
tliereon.  Acts  1891-92,  p.  962;  Jones  v.  Cot- 
ton Mills,  82  Ya.  140,  149,  3  Am.  St  R^.  92; 
Chapman  v.  Investment  Co.,  96  Va.  177,  81 
S.  E.  74;  Patteson  v.  Railway  Oo.,  94  Va. 
16,  26  S.  E.  393. 

After  the  court  had  overruled  the  defend- 
ant's motian  to  set  aside  the  first  verdict  as 
contrary  to  the  law  and  evidence,  the  defend- 
ant submitted  another  motion  to  set  the  ver- 
dict aside  on  the  ground  that  the  fourth  In- 
struction misdirected  the  Jury  as  to  the  law 
applicable  to  the  case;  the  contention  on  that 
motion  being  that  the  averments  of  the  dec- 
laration did  not  set  out  a  case  which  would 
support  an  Instruction  allowing  exemplary 
damages.    That  motion  the  court  sustained. 

Under  the  rule  of  practice  adverted  to,  the 
first  inquiry  Involves  the  correctness  of  the 
ruling  of  the  trial  court  upon  these  motions. 
For  convenience,  they  will  be  considered  In 
their  Inverse  order.  And  (1)  as  to  the  sufli- 
clency  of  the  declaration  to  warrant  a  recov- 
ery of  exemplary  damages. 

In  Jurisdictions  where  the  common-law 
system  of  pleading  prevails,  the  doctrine  Is 
that  special  damages  (that  Is  to  say,  such 
damages  as  do  not  necessarily  flow  from  the 
act  or  omission  complained  of)  must  be  spe- 
cially laid  In  tbe  declaration,  or  they  can- 
not be  recovered.  Lee  v.  Hni,  84  Va.  919,  6 
S.  B.  473. 

On  the  other  hand,  when  the  damages  are 
the  natural  and  proximate  result  of  the  act 
or  default  complained  of,  they  are  general, 
are  legaUy  Imported  from  such  act  or  de- 
fault, and  need  not  be  q>ecially  pleaded. 


nature  or  ine  aemana  wnicn  ne  is  reqiurea 
to  meet  while  In  the  latter  a  recital  of  the 
act  or  default  Is  sufficient  for  that  purpose. 

It  Is  a  logical  sequence  from  the  foregoing 
dlstlnctlcMi  that  where  a  dedaration  alleges 
a  state  of  facts  which.  If  proved,  woold.  un- 
der the  law,  entitle  a  plaintiff  to  a  verdict 
for  exemplary  damages,  such  damages  may 
be  recovered,  although  not  claimed  eo  nomine 
In  the  declaration.  3  Sedg.  Dam.  f  126S;  1 
Suth.  Dam.  (2d  Ed.)  K  418,  422,  note  5;  2 
Thomp.  Neg.  f  26;  2  Add.  Torts,  (  1392, 
note;  1  Chit  PI.  395,  396;  Express  Co.  v. 
Brown,  G7  Miss.  260,  7  South.  318,  8  South. 
425,  19  Am.  St  Rep.  306;  Railroad  Ca  v. 
Arnold,  84  Ala.  159,  4  South.  359,  5  Am.  St 
Rep.  354;  Wilkinson  v.  Searcy,  76  Ala.  176; 
Panton  v.  Holland,  17  Johns.  92,  8  Am.  Dec. 
869;  Taylor  v.  Holman,  45  Mo.  371;  Scbofidd 
V.  Fen-ers,  46  Pa.  438;  Gustafson  v.  Wind. 
C2  Iowa,  284.  17  N.  W.  523;  RaUway  Ca  v. 
Holland,  82  Ga.  259.  10  S.  E.  200.  14  Am.  St 
Rep.  158. 

In  the  case  of  Railroad  Co.  v.  Sherman*s 
Adm'x,  30  Grat  602,  a  declaration  charging 
negligence,  and  setting  out  the  cause  of  action 
In  general  terms,  was  sustained.  The  prin- 
ciples there  enunciated  have  been  since  fol- 
lowed In  a  number  of  cases.  The  trend  of 
the  more  recent  decisions,  however,  has  been 
in  the  direction  of  greater  particularity  of 
averment,— a  practice  to  be  commended,  as 
tending  to  prevent  surprise,  by  fully  Inform- 
ing a  defendant  of  the  charge  which  he  is  re- 
quired to  meet  Eckies'  Adm'x  v.  Railrond 
Co.,  96  Va.  71,  25  S.  E.  545:  DIngee  ▼.  Un- 
rue's  Adm'x,  98  Va.  247,  35  S.  E.  794.      . 

In  some  of  the  states  of  the  Union,  by  leg- 
islative enactment  exemplary  damages  are 
put  on  the  same  footing  with  special  dam- 
ages, and  cannot  be  recovered  unless  spe- 
cially claimed  in  the  declaration.  As  was 
remarked  by  Stone,  C.  J.,  In  the  case  of 
Railroad  Co.  v.  Arnold,  supra,  if  the  ques- 
tion were  an  open  one,  there  Is  much  t&  the 
argument  In  favor  of  such  a  requirement 
However,  much  of  the  mischief  which  might 
result  from  the  laxity  of  pleading  permissible 
in  actions  for  negligence  can  be  obviated  by 
resort  to  the  provisions  of  section  3249  of 
the  Code,  which  entities  litigants  to  demand 
that  a  statement  be  filed  of  the  particulars 
of  the  claim,  or  of  the  ground  of  defense, 
when  not  sufficiently  described  In  the  notice, 
declaration,  or  other  pleading.  City  of  Rich- 
mond V.  Leaker  (Va.)  37  S.  E.  348. 

In  discussing  the  subject  as  to  the  degree 
of  certainty  required  In  alleging  the  facts  In 
a  declaration,  Chitty  observes:  "The  prin- 
cipal rule  as  to  the  mode  of  stating  the  facts 
is  that  they  must  be  set  forth  with  certainty, 
by  which  term  is  signified  a  clear  and  dis- 
tinct statement  of  the  facts  which  consti- 
tute the  cause  of  'action,  •  •  •  so  tiiat 
they  may  be  understood  by  the  party  who  is 


Clilt  PI.  (9th  Am.  Ed.)  pp.  282.  28S,  254. 

The  declaration  in  the  case  nnder  conald- 
eratlon  la  in  literal  compliance  with  the  rule 
thus  aucclnctly  atated.  The  facta  relied  on 
nre  aet  out  in  detail,  and  with  a  deameaa 
and  preclalon  which  could  not  have  been  mia- 
imderstood  by  the  defendant.  It  trould  hare 
been  better  pleading  to  hare  charged  that 
the  acta  and  omiaslona  complained  of  were 
^vilIful  or  wanton,  bat  they  were  character- 
ized by  equipollent  ezpreaalon,  aa  "wronga 
repeatedly  committed  agalnat  the  plaintiff," 
and  that  waa  aufficlent. 

"Where  it  la  material  to  ahow  an  undue 
luotlve  or  intent,  it  is  seldom  necessary  in  a 
civil  action  to  state  it  in  terms.  It  la  suffi- 
cient if  it  be  substantially  shown. 

"Thua,  in  an  action  against  a  returning 
officer  for  refuahig  a  vote  at  an  Section, 
though  a  bad  intent  is  necessary  to  the  aup- 
l)ort  of  the  action,  yet  the  word  'wrongfully' 
intending  to  deprive  the  plaintiff,  etc..  Is 
sufficiKitly  Indicative  of  a  malicious  Intent" 
1  Chit.  PI.  390. 

The  relatloti  between  a  bank  and  a  de- 
positor la  that  of  debtor  and  credltmr.  The 
bank,  in  conaideratlou  of  the  deposit  or  loan. 
Impliedly  agreea  with  the  depositor  that 
whenever  demand  is  made  by  the  pres^ta- 
tlon  of  -a  genuine  check,  properly  indorsed, 
Id  the  hands  of  a  person  entitled  to  receive 
the  amount,  the  check  will  be  honored  to  the 
extent  of  the  funds  on  deposit.  Whenever  a 
bank  foils  to  fulfill  this  agreement  with  a 
depositor,  by  honoring  hia  check  when  duly 
presented,  a  right  of  action  at  once  accrues. 
Itoblnson  v.  Gardiner,  18  Grat  609;  Nolting 
V.  Bank  (Va.)  87  S.  B.  804;  Bank  of  Republic 
V.  liillard,  10  WaU.  162,  155,  19  L.  Ed.  897; 
Wray  v.  Insurance  Co.,  34  Ala.  58;  Carr  v. 
Bank,  107  Mass.  45,  9  Am.  Rep.  C;  Citizens' 
Nat.  Bank  of  Davenport  v.  Importers'  & 
Traders'  Bank  of  New  York,  119  N.  Y.  195, 
23  N.  E.  640. 

If  the  dishonor  of  a  depositor'a  check  la 
vrlUful  and  malicious,  a  right  to  recover  ex- 
emplary damagea  would  accrue.  Birchall  v. 
Bank,  19  Cent  Law  J.  390. 

And  if  the  negligence  of  a  bank  is  so  gross 
as  to  evince  a  culpable  indifference  to  conse- 
quences and  the  rights  of  the  plaintiff,  it 
would  be  sufficient  ground  for  the  allowance 
of  such  damages.    1  Sedg.  Dam.  {  368. 

In  Rolln  V.  Steward,  14  C.  B.  595,  a  ver- 
dict of  £500  damages  was  returned  against 
a  bank  for  dlsboaorlng  a  check  for  a  com- 
paratively small  amount.  The  court  inti- 
mated that  It  was  a  very  large  sum,  but  did 
not  disturb  the  verdict  and  the  matter  was 
Anally  adjusted  by  agreement  of  parties  at 
£200.  See,  also,  Scbaffner  v.  Ehrman  (111.) 
28  N.  E.  917,  15  L.  R.  A.  134,  32  Am.  St 
Rep.  192. 

In  the  case  In  Judgment  the  averments  of 
the  declaration,  if  true,  evince  such  gross  neg- 


ing  in  bad  faith  and  oppressively  and  tor- 
tlously,  and.  In  their  discretion,  in  awarding 
exemplary  damages  against  it  The  ground 
upon  which  the  trial  court  based  Its  action  In 
setting  aside  the  verdict  at  the  first  trial 
cannot  therefore,  be  sustained. 

2.  The  next  Inquiry  is  as  to  the  sofflciency 
of  the  evidence  to  Justify  the  verdict  of  the 
Jury. 

The  testimony  of  the  plaintiff  on  the  first 
trial  was:  That  for  a  number  of  years  be 
had  been  a  grain  broker  and  buyer  in  the  city 
of  Richmond.  That  on  December  15,  1899, 
be  opened  an  account  with  the  defendant 
and  on  March  16,  1900,  made  bis  last  deposit 
amounting  to  $53,  $35  of  which  was  cash, 
and  $18  a  check  on  a  bank  in  Henderson, 
Ky.  That  on  the  evening  of  March  16tb  be 
drew  a  check  on  the  defendant  bank  for 
$5.92,  payable  to  Warner,  Moore  &  CkK  That 
on  March  20th  the  agent  of  that  company 
returned  the  check,  and  demanded  to  know 
why  plaintiff  bad  given  him  a  check  on  a 
bank  wboi  tbere  were  no  funds  to  meet  it. 
That  plaintiff  stated  there  must  be  some  mis- 
take, and  went  immediately  to  the  bank  and 
Interviewed  the  bookkeeper,  who  informed 
him  that  tbere  were  over  $60  to  his  credit. 
Thereupon  plaintiff  asked  why  he  had  turned 
down  his  check  to  Warner,  Moore  &  Co.  for 
$6.92.  That  the  bookkeeper  denied  having 
turned  down  his  check,  and  stated  that  he 
had  never  seen  it  and  knew  nothing  about 
It  That  plaintiff  then  gave  a  new  check  for 
the  same  amount  and  be  and  the  agent  of 
Warner,  Moore  &  Co.  went  to  the  bank  to- 
gether, when  the  agent  presented  the  check, 
while  he  stood  back.  That  the  teller  smiled, 
shook  bis  bead,  and  returned  the  check  to 
the  agent.  That  the  plaintiff  then  came  for- 
ward, and  the  teller  told  him  he  had  no  funds 
with  which  to  pay  the  check.  That  after 
some  conversatifHi  the  teller  went  back  and 
saw  the  bookkeeper,  and,  on  his  return, 
stated  that  It  was  a  mistake,  and  that  they 
would  pay  the  check,  which  was  done. 

That  he  could  not  say  how  much  be  had 
been  damaged  by  having  this  dishonored 
check  going  through  the  bank  in  which  all 
his  business  was  conducted,  and  through  the 
clearing  house.  That  a  number  of  persons 
had  talked  with  him  about  it  and,  in  paying 
off  accounts,  some  of  them  had  asked  blor  in 
a  Joking  way  if  he  had  money  to  meet  them. 
That  the  defendant  bank  had  never  turned 
down  one  of  bis  checks  before,  but  had  on 
several  occasions  allowed  him  to  overdraw 
his  accoimt  and  had  been  alwaya  liberal  in 
their  conduct  towards  him.  That  he  some- 
times mailed  cbecks  out  of  town  for  larger 
amounts  than  he  bad  in  bank,  knowing  or 
feeling  sure  that  he  would  have  enough 
money  in  bank  to  meet  them  when  present- 
ed. That  this  is  called  "kiting,"  and  was 
done  by  the  trade  in  generaL    That  be  had 


time  naa  a  cnecK  ror  ^luu  turnea  aown  oy 
another  bank.  That  he  only  had  $60  or  $70 
on  deposit  at  the  time,  but  made  It  good  at 
once.  That  this  was  done  In  a  rush  of  busi- 
ness, when  he  had  not  time  to  post  his 
check  book.  That  he  had  had  a  disagree- 
ment with  the  Security  Bank,  and  they  did 
not  desire  his  account,  but  that  he  stUl  bad 
a  balance  to  his  credit  with  them.  That  he 
had  drawn  several  checks  on  the  defendant 
bank  when  he  did  not  have  funds  to  meet 
them,  and  the  bank  paid  the  overdrafts. 
That  he  had  done  a  larger  amount  of  brwl- 
iiess  that  month  than  usual.  That  he  de- 
sired to  deposit  money  with  the  Security 
Bank  after  this  occurred,  but  It  refused  to 
accept  the  deposit. 

The  agent  of  Warner,  Moore  &  Co.  cor- 
roborated the  statement  of  the  plaintiff  as 
to  the  presentation  and  dishonoring  of  the 
check,  but  stated  that  turning  down  the 
check  had  not  Injured  the  platetlfF  In  his  es- 
timation; that  no  one  in  their  ofiSce  knew 
of  the  transaction  except  himself  and  the 
cashier.  A  number  of  witnesses  vouched  for 
the  reputation  of  the  plaintiff  as  a  man  who 
paid  bis  debts.  One  witness  spoke  of  the 
volume  of  the  plaintiff's  business,  which  be 
stated  was  unaffected  by  the  bank  episode. 

O.  J.  Sands,  the  president  of  the  defendant 
bank,  was  Introduced  by  the  plaintiff.  He 
stated  that  he  did  not  know  the  particulars 
about  the  presentation  and  dishonor  of  the 
check  In  question,  but  knew  that  It  was  paid 
on  March  20th.  He  gives  a  detailed  state- 
ment of  the  standing  of  accounts  between 
bis  bank  and  the  plaintiff,  the  result  of 
which  showed  that  the  defendant  bank  had 
funds  sufficient  to  meet  this  check;  but  the 
account  was  complicated  by  the  circum- 
stance that  the  plaintiff  bad  drawn  another 
check  on  the  fund,  which  was  made  up  in 
part  by  a  check  on  a  bank  In  Henderson, 
Ky.,  from  which  at  the  time  the  bank  had 
not  beard. 

He  also  stated  that  plaintlflTs  overdraws 
bad  become  so  frequent,  and  he  had  become 
so  careless  about  making  tbem  good,  that  the 
bank  declined  to  pay  them  any  longer.  He 
disclaimed  all  Intention  on  the  part  of  the 
bank  to  injure  the  plaintiff  or  his  credit  It 
was  desirous  of  securing  depositors,  rather 
than  drfving  them  off. 

On  March  21, 1900,  he  addressed  a  letter  to 
the  attorney  for  appellant  to  the  effect  that 
It  was  a  mistake  to  suppose  that  there  was 
sufficient  money  •  to  his  credit  to  pay  the 
check  in  question,  and  calling  attention  to 
the  fact  that  other  checks  for  a  larger 
amount  had  been  presented  and  declined. 

But  on  March  23,  1900,  he  wrote  plaintiff 
as  follows: 

"Mr.  C.  B.  Wood.  City— Dear  Sir:  Since 
ray  letter  to  J.  Kent  Rawley,  Esq.,  I  have 
more  fully  Investigated  the  facts  In  connec- 


tne  DooKKeeper  naa  overioocea  a  aepout 
made  by  you  previously,  and  had  reported  to 
the  teller  that  you  did  not  have  funds  to 
meet  the  check.  The  bookkeeper  is  a  young 
man  of  flue  business  capacity,  and  tliis  Is 
the  only  Inadvertence  upon  his  part  I  Iiave 
known. 

"The  officers  of  the  bank  regret  voy  much 
that  the  mistake  occurred,  and  are  ready  to 
do  anything  in  their  power  to  remove  any  In- 
jurious Impressions  that  may  liave  been 
made  upon  the  holder  of  the  check  or  any 
other  person.  They  also  authorise  yon  to  use 
this  letter  as  you  may  deem  proper.  The 
employes  of  a  bank,  howev^  careful  they 
may  be,  are  liable,  like  other  m&i,  to  make 
mistakes  occasionally. 

"Tours  very  respectfully, 

"O.  J.  Sands.  Ppcsldent" 

It  appears  from  the  evidence  that  the 
bank  was  reprehenslvely  negligent  In  not  ex- 
ercising greater  caution  to  Inform  itself  of 
the  standing  of  accounts  with  its  customo' 
before  refusing  to  honor  his  check.  It  was 
therefore  liable  for  any  actual  damage  that 
may  have  resulted  from  its  negligence. 

But  there  was  no  element  eltho'  of  malice, 
bad  faith,  oppression,  or  such  willful  n^Ii- 
gence  on  its  pait  proved  as  would  have  war- 
ranted the  Jury  in  Imposing  exemplary  dam- 
ages. On  the  contrary,  while  the  bank  was 
not  free  from  blame,  its  frloidly  relations 
and  prior  dealings  with  the  plaintiff,  and 
prompt  disclaimer  of  all  Intention  to  injure 
him,  repel  the  imputation  of  malice  or  bad 
faith  on  their  part  in  refusing  to  honor  his 
check. 

Exemplary  damages  are  allowable  only 
where  there  is  misconduct  or  malice,  or  such 
recklessness  or  negligence  as  evinces  a  con- 
scious disregard  of  the  rights  of  otiierB.  But 
where  the  act  or  omission  complained  of  is 
free  from  fraud,  malice,  oppression,  or  otber 
special  motives  of  aggravatiMt,  damages  by 
way  of  punishment  cannot  be  awarded,  and 
compensatory  damages  only  are  permissible. 
Peshlne  v.  Shepperson,  17  Grat  486,  94  Am. 
Dec.  468;  Railroad  Go.  v.  Neely,  91  Va.  !SS9. 
22  S.  B.  367;  Burruss  t.  HInes,  84  Ya.  413. 
419,  26  S.  E.  875. 

As  the  reason  for  allowing  exemplary  dam- 
ages Is  the  supposed  evil  motive  of  the  bank, 
all  circumstances  tending  to  show  that  It  had 
no  such  motive  may  be  proved,  to  prerent 
tiie  allowance  of  such  damages;  and,  if  it 
appears  that  the  defendant  acted  In  good 
faith,  It  cannot  be  held  liable  for  exemplary- 
damages.    1  Sedg.  Dam.  SS  869,  883. 

Subjected  to  this  test  It  is  apparent  that 
the  evidence  at  the  first  trial  did  not  war- 
rant a  verdict  for  exemplary  damages.  So 
that  In  the  result,  there  was  no  error  In  the 
action  of  the  court  In  setting  aside  the  first 
verdict. 

But  It  further  appears  tiiat  at  the  second 
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ages;  but,  the  defendant  objectin^r,  the  court 
refnsed  to  allow  the  introdnctioii  of  such  eyi- 
dencek  on  the  gnrand  that  the  declaration 
did  not  set  out  a  case  In  which,  under  the 
law,  exemplary  damages  could  be  awarded. 

It  follows  from  what  has  been  said  on 
that  subject  that  the  court  erred  in  exclud- 
ing such  evidence,  and  for  that  error  the 
▼erdict  of  the  Jury  on  the  second  trial  mnst 
I>e  set  aside,  and  the  Judgment  rendered 
tbneon  reversed  and  annulled,  end  the  case 
remanded  for  a  new  trial  to  be  had  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed. 


ANDREWS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

13,1002.) 

FELONIOUS  SHOOTING— SUFFICIENCY  OP  EVI- 
DBNCB  —  IDENnry  OP  DEPENDANT  —  RES 
OEST^  —  DECL.AJtATIONS  —  TRIAL  —  CONTIN- 
UANCE-ABSENCE OF  WITNESS. 

1.  Where  defendant  moved  for  a  coutinnance 
on  account  of  the  abseuce  Of  a  witness,  but 
the  affidavit  of  such  witness  showed  that  the 
facts  to  which  she  would  testifjr  were  immate- 
rial and  irrelerant,  and  no  evidence  was  in- 
troduced by  the  prosecution  touching  on  the 
matters  set  out  in  such  aflidavit,  there  was  no 
error  in  refusing  to  allow  time  to  obtain  such 
witness. 

2.  Prosecuting  witness  wag  shot  at  night  in 
front  of  his  house,  and  immediately  after  being 
shot  he  cried  out  to  his  wife,  who  was  standing 
in  the  do<Mr,  that  defendant  had  shot  him. 
Prosecutor's  brother-in-law,  who  lived  about 
400  yards  away,  testified  that  he  was  awaken- 
ed by  his  wife,  who  told  him  tJiat  something 
was  the  matter  at  her  brother's  house,  and 
that  he  immediately  ran  over  there,  and  that, 
as  soon  as  he  reached  the  fence,  prosecutor 
cried  out  to  him  that  defendant  had  shot  him, 
Eeld,  that  the  declarations  were  admissible,  as 
a  part  of  the  res  gests,  to  prove  the  identic 
«f  defendant. 

3.  The  prosecuting  witness  testified  that  some 
<me  came  to  his  bouse  about  midnight  and 
called;  that  he  went  ont  and  exchanged  a  few 
words  with  the  man,  and  recognized  him  to 
be  the  defendant;  that  when  defendant  shot 
him  they  were  standing  five  yards  apart;  and 
that  he  had  lived  with  defendant  nine  years, 
and  knew  him  by  bis  voice.  It  further  appear^ 
«d  that  there  was  no  moon,  but  that  the  night 
was  very  bright;  that  defendant  was  ruptur- 
ed, and  had  to  travel  in  a  buggy;  and  that 
About  midnight  of  that  same  night  a  witness 
liad  seen  a  man  in  a  buggy  about  three  miles 
from  prosecutor's  house,  and  coming  from  that 
direction,  whom  he  took  to  be  defendant.  Pros- 
ecutor's wife  also  testified  that  she  recognized 
defendant  by  bis  voice,  and,  immediately  after 
being  shot,  prosecutor  cried  out  that  defendant 
had  shot  bim.  Held,  that  the  evidence  justified 
a  finding  that  defendant  did  the  shooting. 

Error  to  Amelia  county  court 
Taughan  O.  Andrews  was  convicted  of  felo- 
nious shooting,  and  be  appeals.    Affirmed. 

Wm.  U.  Mann,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

WHITTLE,  J.  At  the  October  term,  1901, 
ot    the    county    court    of    Amelia    county. 
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wife  for  spending  tbe  night  from  home. 
Prisoner  remonstrated  with  talm  for  thus 
abusing  Mrs.  Maltland,  and  undertook  to  ex- 
plain why  sbe  did  not  return  the  previous 
day,  -whereupon  Maltland  turned  on  him,  and 
gave  him,  as  he  declared  to  several  witnesses, 
the  worst  cursing  he  had  ever  had  in  his 
life.  Prisoner  from  that  time  until  July  lltb 
made  repeated  trips  to  the  bouse  of  Tom 
Dunnavant,  a  negro  who  lived  In  the  neigh- 
borhood of  the  Maltlands,  where  he  would 
meet  Mrs.  Maltland  and  urge  her  to  try  to 
persuade  her  husband  to  return  to  his  home 
and  live  with  him;  ofterlng,  as  an  induce- 
ment, to  pay  him  $8  a  month,  to  feed  him 
and  bis  family  and  to  give  talm  four  barrels 
of  flour  at  Christmas.  Prisoner  assigned  as 
a  reason  for  not  going  to  Maitland'a  house 
that  he  did  not  care  to  go  upon  Glttman's 
premises  when  he  was  endeavoring  to  Induce 
his  tmant  to  leave,— not  a  very  satisfactory 
explanation  for  his  conduct  in  meeting  Mrs. 
Maltland  at  a  negro's  cabin,  and  carrying 
on  negotiations  with  her,  rather  than  with 
her  husband.  His  last  visit  to  Dunnavant's 
was  on  July  11th— the  afternoon  of  the  day 
on  which  the  shooting  occurred.  Mrs.  Malt- 
land, It  seems,  failed  to  meet  him  on  that 
occasion,  for  the  reason  that  she  had  com- 
pany. He  thereupon  sent  the  Maltlands  a 
message  to  the  effect  that  if  they  wanted  to 
see  him  they  must  come  to  his  house,  as  he 
would  not  come  back  any  more,  and  drove 
off. 

Mrs.  Maitland  testified  that  in  one  of  these 
conversations  the  prisoner  remarlied  that,  un- 
less her  husband  would  return  and  live  with 
htm,  "no  matter  where  he  went,  he  was  his 
meat,"  which  threat  she  communicated  to 
Henry  Martin  and  Ben  Winn  prior  to  the 
shooting. 

Ned  Lewis  testified  that  the  prisoner  tdd 
him  some  time  before  the  shooting  that  Malt- 
land had  given  him  the  worst  cursing  he 
ever  had  in  his  life,  and  said  in  that  connec- 
tion, "Damn  him!  he  may  go.  I  will  get 
him." 

Hamner  and  Wills  also  testified  that  pris- 
oner told  them  of  how  Maltland  had  cursed 
him. 

Maltland's  account  of  the  shooting  was 
that  about  midnight  on  Thursday,  July  11, 
1001,  the  prisoner  came  to  his  house  and 
called,  "Hello,"  and  when  he  went  to  the 
door,  inquired  the  way  to  Bob  Glttman's; 
that  he  came  out  In  the  yard  and  exchanged 
one  or  two  words  with  prisoner,  "and  caught 
on  to  him,"  and  told  his  wife  It  was  Mr.  An- 
drews; that  prisoner  was  standing  within 
15  feet  of  him,  and  shot  him  with  a  breech 
loader  charged  with  buckshot  One  shot 
penetrated  his  right  side,  and  his  right  band 
was  shot  oa.  He  had  lived  with  prisoner 
for  nine  years,  and  knew  him  by  his  voice, 
and  was  within  five  yards  of  him  when  he 


bad  shot  mm. 

Mrs.  Maitland  testified  tbat  she  followed 
her  husband  to  the  ioor,  and  recognised  the 
prisoner,  and  knew  his  voice. 

Robert  Qlttman  lived  430  yards  from  Mait- 
land. He  was  awakened  by  his  wife,  who 
told  him  there  was  something  the  matter 
with  ber  brother.  Witness  went  out  on  bis 
p<Nrcb,  and  Maltland  called  to  him  and  said 
that  Andrews  had  come  there  and  shot  him. 
Continuing,  he  said:  "I  ran  to  him,  regard- 
less of  brush,  briers,  and  everything;  went 
straight  to  him;  and  when  I  got  there,  just 
before  putting  my  hands  on  his  yard  fence. 
he  said,  'Brother  Bob,  Andrews  has  come 
and  shot  me:'  and  his  wife  says.  'What  shall 
I  do?  Vaughan  Andrews  has  come  and  shot 
Button  [ilalUand].    What  must  I  do?  " 

It  was  proved  that  the  night  was  very 
bright  one  witness  testifying  tbat  it  was  as 
bright  a  night  as  he  ever  saw  without  a 
moon.  It  is  undisputed  that  prisoner  was 
ruptured  and.  In  consequence  did  not  rido 
horsebaclc,  but  was  accustomed  to  travel  In 
a  buggy. 

Ben  Thomas  testified  that  about  12  o'clock 
on  the  night  of  the  shooting  he  was  on  tbu 
main  road,  about  a  mile  and  three-qoarto^ 
from  Maltland's  house;  that  he  heard  a  vehi- 
cle coming  from  that  direction,  and  a  man 
drove  by  in  a  top  buggy;  that  he  "took  it  to 
be  Mr.  Andrews'  horse  and  buggy,  and  took 
it  to  be  Mr.  Andrews."  He  estimated  the 
distance  from  prisoner's  home  to  Maltland's 
at  eight  miles;  and  that  was  the  opinion  of 
J.  W.  Mallory,  a  merchant  at  Wilson's  De- 
pot, as  to  the  distance.  Prisoner  gave  the 
distance  as  13  miles. 

The  foregoing  is  a  summary  of  the  evi- 
dence on  behalf  of  the  commonwealth. 

There  was  an  unsuccessful  attempt  made 
to  Impeach  the  general  character  of  the 
Maltlands  for  truth  and  veracity,  and  to 
show  material  discrepancies  between  their 
testimony  at  the  trial  and  statements  made 
on  a  different  occasion. 

It  was  attempted,  also,  to  establish  by  ex- 
periments on  the  ground  In  September  fol- 
lowing the  shooting  that  it  was  Impossible 
for  MaiUand  and  his  wife  to  have  recognized 
the  prisoner. 

The  value  of  such  tests  must  depend  npou 
the  Identlcalness  of  conditions.  Involving  tht> 
power  of  vision  of  the  ezx>erimenter,  his  fa- 
miliarity with  the  appearance  and  voice  of 
the  person  sought  to  be  identified,  the  phys- 
ical characteristics  of  such  person,  the 
brightness  or  obscurity  of  the  night,  and  the 
like. 

But  however  that  may  be,  the  Jury,  after 
hearing  the  details  of  the  tests  made,  ac- 
cepted the  positive  testimony  of  Maitland 
and  his  wife  that  they  did  recognize  thi> 
prisoner  both  from  his  personal  appearance 
and   by   bis   voice.     Their   testimony   was 


Thoee  ciies  were  spontaneous,  were  parts 
of  the  res  geetee,  and  made  under  circumstan- 
ces which  repel  the  suggestion  that  they 
were  fabrications.  On  the  subject  of  sponta- 
neous declarations,  see  monographic  note  to 
the  case  of  Jordan  t.  Com.,  V.  R.  A.  628,  IV. 
(8.  c.  25  Grat.  943). 

It  was  farther  Insisted  that  no  motive 
was  proved  for  this  attempt  at  assassina- 
tion. It  may  be  readily  conceded  that  there 
was  no  Justlflable  motive  for  so  heinous  a 
crime.  Bnt  the  motives  of  criminals  cannot 
be  naeoBured  by  the  same  standards  as  those 
that  regulate  the  conduct  and  actions  of  up- 
right men. 

The  prisoner  was  living  alone.  For  nine 
years  the  Mnitlands  had  been  inmates  of  his 
home,  and,  for  some  reason  best  known  to 
himself,  be  was  most  solicitous  for  them  to 
return  and  live  with  blm  again.  When 
thwarted  In  that  purpose,  he  made  repeated 
threats  of  vengeance.  How  well  he  Garrie<1 
them  Into  execution,  the  wounded  side  and 
maimed  arm  of  his  unhappy  victim  Is  a 
silent  but  convincing  witness. 

There  is  nothing  In  the  record  which  tends 
to  show  that  this  humble  man  had  an  enemy 
on  earth,  or  that  any  one  other  than  the  pris- 
oner could  have  been  interested  In  bis  as- 
sassination. 

The  effort  of  the  prisoner  to  prove  an  alibi 
rests  upon  his  own  testimony  and  that  of  his 
tenants,  R.  M.  and  Irby  Hudson;  and  the 
veracity  of  the  latter  was  assailed  by  some 
of  his  former  neighbors  from  the  county  of 
Charlotte. 

Tlint  theory  is  in  direct  conflict  with  the 
tesilniony  of  witnesses  for  the  common- 
wealth, and  cannot  prevail. 

In  title  case,  by  statutory  provision,  the 
rnle  of  decision  In  this  court  must  be  gov- 
erned by  the  principles  applicable  to  a  de- 
murrer to  evidence.  Acts  1888-90,  p.  86. 
Those  principles  are  so  familiar  that  to  re- 
pent them  is  unnecessary.  With  the  limita- 
tions which  they  impose,  the  verdict  of  the 
Jury  cannot  bo  disturbed,  and  the  judgment 
of  the  coimty  court  must  be  affirmed. 

Affirmed. 


WREN  V.  JOHNSON. 

^Supreme  Court  of  South  Carolina.     Feb.  26, 
1902.) 

JUDOMENT— SETTINO   ASIDE— CONDITIONS— AP- 
PEARANCE—EFFEiCT— SUMMONS— SERVICE. 

1.  Where  a  jndgmeut  obtained  by  personal 
service  on  a  citizen  in  a  foreign  state  withoat 
pubiicatiou,  and  without  attachment  or  leav- 
ing a  copy  of  summons  at  his  place  of  resi- 
dence in  the  state,  is  set  aside,  tne  coart  can- 
not require,  as  a  condition  thereto,  that  de- 
fendant appear  and  plead,  or,  in  default,  that 
the  judfrment  shall  be  valid. 

2.  Where  a  jud«rment  was  obtained  against 
a  defendant  without  valid  service,  his  appe«r> 


judgment  is  not  a  waiver  of  the  defects  iu 
the  original  service. 

4.  A  summons  is  not  a  mere  notice,  but  a 
means  for  giving  jurisdiction  to  the  court, 
and  unless  it  is  waived  the  court  cannot  other- 
wise obtain  jurisdiction  of  the  person  in  a  pure- 
ly personal  action. 

Appeal  from  common  pleas  circuit  court 
of  Abbeville  county;   Klugh,  Judge. 

Action  by  J.  H.  Wren  against  J.  A.  John- 
son. Judgment  for  plaintiff.  From  an  or- 
der refusing  to  set  it  aside,  except  on  condi- 
tions, defendant  appeals.    Reversed. 

Frank  B.  Gary  and  Wm.  P.  Greene,  for  ap- 
pellant.   Wm.  N.  Graydon,  for  appellee. 

POPE,  J.  The  action  was  commenced 
about  the  19th  day  of  September,  1900,  by  the 
service  of  a  summons  and  complaint  upon  the 
defendant  in  the  city  of  Washington.  District 
of  Columbia,  by  a  citizen  whose  name  was 
Q\  Russell  Cain,  although  the  defendant  re- 
fused to  accept  such  service.  On  the  2l8t 
day  of  February,  1901,  upon  the  affidavit  of 
said  G.  Rnssell  Cain,  made  before  a  notary 
public  in  and  for  the  said  District  of  Colum- 
bia, and  upon  the  affidavit  of  William  N. 
Graydon,  Esq.,  as  plaintiff's  attorney,  that 
no  answei',  demurrer,  or  notice  of  appearance 
had  been  made  upon  blm  by  the  defendant 
in  the  action,  his  honor  W.  C.  Benet,  as  pre- 
siding' judge,  granted  a  judgment  for  the 
plaintiff  against  the  defendant  for  the  sum 
of  $128.55,  with  interest  on  $126  from  the  1st 
day  of  August,  1899,  amounting  in  ail  to 
the  sum  of  $142.81,  and  costs.  There  was  no 
attachment  of  defendant's  property  in  this 
state,  although  he  owned  a  residence  in  the 
village  of  Due  West,  In  the  county  of  Ab- 
beville, in  this  state,  at  which  his  mother 
lived.  Thve  was  no  order  for  publication  of 
the  summons,  and  no  publication  th«'eof. 
There  was  no  service  of  the  summons  or 
complaint,  except  that  attempted  to  be  made 
in  the  city  of  Washington,  D.  C.  Judgment 
was  duly  entered  against  the  defendant  by 
the  plaintiff. 

On  the  23d  day  of  March,  In  the  year  1901, 
the  defendant  through  his  attorney,  served 
upon  the  plahitiff,  J.  H.  Wren,  and  his  attor- 
ney, the  following  notice  (formal  parts  omit- 
ted): "Please  take  notice  that  the  under- 
signed, as  attorney  for  the  defendant,  J.  Al- 
tbeus  Johnson,  will  at  the  next  term  of  the 
court  of  common  pleas  for  Abbeville  county, 
and  on  the  first  day  of  said  term,  at  10 
o'clock  a.  m.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  move  the  court  to  vacate  the 
Judgment  rendered  in  said  case  at  the  Febru- 
ary, 1901,  term  of  said  court,  on  the  ground 
that  the  said  court  was  without  Jurisdiction 
to  render  said  Judgment,  for  the  following 
reasons,  to  wit:  (1)  Because  the  defendant 
was  not  served  personally  with  the  summons 
in  said  case  within  the  state,  nor  was  the 
said  summons. left  with  a  person  of  dlscre- 


state.  (:i)  uecause  saia  sammons  was  not 
served  upon  the  defenflant  by  pnblication, 
nor  was  an  order  of  publication  of  said 
summons  made  In  the  manner  provided  by 
law.  (3)  Because  tbis  defendant  bas  not  vol- 
untarily appeared  In  tbe  case,  nor  bas  be 
waived  any  of  bis  rights  under  tbe  law.  The 
motion  will  be  made  upon  all  tbe  pleadings 
and  proceedings  in  tbe  case,  and  upon  tbe 
affidavits  hereto  attached.  That  tbe  under- 
signed will  appear  for  tbe  puriMwes  above  set 
forth,  and  for  no  other." 

The  following  attached  affidavit  was  serv- 
ed with  the  said  notice:  "District  of  Colum- 
bia. J.  Altbeus  Johnson,  on  oath,  says  as 
follows:  In  regard  to  tbe  proceedings  insti- 
tuted against  me  by  John  H.  Wren  in  the 
common  pleas  court  of  Abbeville  county,  S. 
C,  I  wish  to  state  the  following  facts:  On 
April  1st  I  received  a  letter  from  Mr.  Wm. 
N.  Graydon,  of  Abbeville,  S.  C,  bearing  date 
of  the  day  before  <3l8t  March,  1900).  To 
that  letter  I  made  response  April  4,  1900. 
The  original  of  the  letter  from  Mr.  Graydon 
and  a  copy  of  my  response  thereto  are  hereto 
attached,  to  be  taken  and  read  as  a  part  of 
this  affidavit.  On  June  3,  1900,  I  received 
another  letter  from  Mr.  Graydon,  of  date  the 
day  before  (June  2,  1900).  To  that  letter  I 
made  response  June  7,  1900.  Tbe  original 
from  Mr.  Graydon  and  a  copy  of  my  answer 
thereto  are  also  attached,  to  be  taken  and 
read  as  a  part  of  this  affidavit  of  fact.  I 
heard  nothing  fiutber  from  Mr.  Graydon  un- 
til Marcb,  1901.  However,  on  September 
10, 1900,  a  young  man,  whom  I  did  not  know, 
and  whose  name  I  did  not  inquire  about, 
«ame  to  my  office,  at  408  Fifth  street  north- 
west, in  the  city  of  Washington,  D.  C,  be- 
tween 12  and  1  o'clock  midday,  and  asked  me 
to  accept  service  of  a  paper  he  had.  Looking 
at  the  {taper,  I  saw  it  was  a  formal  complaint 
drawn  from  the  common  pleas  court  of  Ab- 
beville county,  S.  C,  on  the  claim  of  John 
n.  Wren  (referred  to  in  the  correspondence 
above  mentioned),  and  demanded  Judgment 
against  me  In  the  sum  of  ^128.45.  I  told  the 
young  man  I  would  not  accept  service  of 
that  paper.  My  refusal  seemed  to  disappoint 
bim.  He  indicated  tbe  place  which  bad  been 
prepared,  be  said,  for  my  signature  on  tbe 
paper  (which  was  evidently  the  paper  in- 
tended to  be  treated  as  the  original  in  court), 
and  he  said  he  had  a  copy  of  the  paper  to  be 
left  with  me.  I  told  him  he  could  leave  with 
me  his  copy,  if  be  wanted,  but  that  I  would 
not  at  that  time  sign  any  waiver  or  ac- 
ceptance of  service.  The  Incident  thus  men- 
tioned as  taking  place  on  the  19th  day  of 
September,  1000,  did  not  occur  to  me  In 
any  other  light  than  as  a  request  that  I 
waive  or  forego  the  formal  citation  and  serv- 
ice which  it  would  be  necessary  to  use  to 
bring  nie  luto  court,  unless  I  sliould  agree 
to  dispense  with  such  citation   and  service. 


Claim  m  tne  courts,  i  was  content,  in  tnat 
view  of  tbe  case,  to  stand  on  my  rights  as 
a  prospective  defendant,  and  let  bim  first,  by 
tbe  orderly  process  of  tbe  court,  put  me  in  a 
position  where  be  could  legally  demand  ei- 
ther that  I  make  answer  to  the  claim  he 
was  asserting,  or  else  that  tbe  court  take  it 
as  confessed.  I  knew  that  I  was  dtber  a 
resident  of  the  state  of  South  Carolina,  or 
that  I  was  a  nonresident,  and  I  knew  that  in 
either  case  tbe  law  bad  provided  a  method 
tor  serving  proces-s  necessary  to  \>e  observed 
before  tbe  court  would  be  anthorlzed  to  pro- 
ceed to  judgment  in  the  absence  of  tbe  de- 
fendant From  tbe  said  19tb  day  of  Septem- 
ber, 1900.  to  the  5th  day  of  Marcb,  1901,  I 
was  not  at  any  time  within  the  state  of  South 
Carolina,  neither  myself,  my  wife,  nor  ei- 
ther of  my  children;  but  during  all  tbe  time 
from  September  19,  1900,  to  Marcb  5,  1901. 
either  my  mother,  or,  In  ber  absence,  some 
other  person  of  discretion,  was  residing  in 
tbe  home  at  Due  West,  S.  C,  which  in  the 
paper  shown  to  me  on  September  19,  1900,  is 
styled  the  'Johnson  Homestead.'  During  all 
that  period  I  did  not  bear  a  word  from  any 
p^son  concerning  the  claim  of  Mr.  Wren, 
and  did  not  even  know  that  a  suit  bad  been 
filed  in  bis  behalf.  I  did  not  assume  that 
tbe  young  man  who  spoke  with  me  on  tbe 
19th  day  of  September,  1900,  bad  in  his  cus- 
tody, 500  miles  from  the  limits  of  the  state, 
tbe  original  papers  in  the  suit  then  poidlng 
In  tbe  common  pleas  court  of  Abbeville  coun- 
ty. Nothing  about  his  air,  manner,  or  words 
Indicated  that  he  was  the  authorised  custo- 
dian at  that  time  of  the  original  papers  be- 
longing to  the  flies  of  a  court  In  South  Garo 
llna.  I  took  for  granted  tbat  his  visit,  like 
tbe  letter  from  Mr.  Graydon  on  Jtme  2,  1900. 
was  merely  on  tbe  line  of  having  me  Indorse 
on  a  paper  to  be  thweafter  ffied  in  court  a 
waiver  of  a  right  I  was  entitled  to  stand  <ui, 
and  I  declined  to  make  the  indorsement.  I 
knew  that  the  law  of  South  Carolina,  when 
a  resident  defendant  could  not  be  served 
with  process  within  the  limits  of  tbe  state, 
bad  provided  service  to  be  made  on  'any  per- 
son of  discretion  residing  at  the  residence  or 
employed  at  the  place  of  business  of  said 
defendant,'  but  I  had  no  idea  that  on  the 
10th  day  of  September,  1900,  Mr.  Graydon. 
or  any  other  person,  was  seeking  to  have 
process  from  a  state  court  run  outside  the 
state,  or  have  vitality  500  miles  beyond  the 
limits  of  the  state.    From  July  IS  to  July  25, 

1900,  I  was  in  South  Carolina,  and  three 
days  of  tbe  time  at  Due  West,  but  I  heard 
nothing  during  that  time  of  any  suit  of  Mr. 
Wren;  and  barring  tbe  Incident  above  men- 
tioned on  September  19,  1900,  I  heard  not  t 
word  about  a  suit  pending  until  March  S. 

1901,  when  I  received  a  letter  from  Mr.  Gray- 
don tliat  bore  date  of  the  day  before  (Marcb 
4,   1001).     This  letter  was  of  the  foUowIn; 


Wren  for  $151.68.  Unless  the  amonnt  la  set- 
tled at  once,  I  will  bave  to  InBtmct  the  sher- 
iff to  levy  upon  your  property  to  pay  said 
Judgmoit  Yours  truly,  Wm.  N.  Graydon." 
The  original  of  this  letter  of  March  4,  1901, 
I  sent  to  an  attorney  at  Abbeville,  asltlng 
blm  to  give  the  matter  the  attention  it  de- 
served." 

The  letters  referred  to  as  a  part  of  the  affl- 
-davit  are  too  long  to  be  reproduced.  Su£Sce 
It  to  say  that  Mr.  Graydon's  letter  to  Mr. 
Johnson  is  a  courteous  note,  calling  his  at- 
tention to  the  plaintiff's  claim  placed  in  his 
hands  for  collection.  It  concluded  with 
these  words:  "Please  let  me  hear  from  yon, 
iis  I  don't  want  to  take  any  steps  agralnst 
a  brother  lawyer  if  it  can  be  avoided."  The 
defendant's  answer  to  this  letter  was  also 
courteous,  but  explains  In  detail  why  he  can- 
not recognize  the  plalntlfTs  claims  as  Just, 
saying,  "I  do  not  regard  that  I  owe  Mr. 
Wren  according  to  these  figures,"  and  show- 
ing In  detail  why  he  fails  to  accept  and  pay 
these  claims.  The  letter  of  Jnne  2,  1900,  of 
Mr.  Graydon,  is  a  letter  asking  if  defendant 
cannot  accept  service,  as  his  client  has  In- 
structed that  suit  be  brought.  Mr.  John- 
son's reply  is  courteous.  He  speaks  of  com- 
ing to  the  state  in  the  summer,  "when  the 
matter  of  personal  service  or  acceptance 
thereof  could,  of  course,  be  had."  No  more 
delicate  relation  than  lawyer  and  client  can 
exist.  Therefore  Mr.  Graydon,  representing 
his  client,  who  Instructed  suit  to  be  brought, 
had  either  to  do  so,  or  otherwise  to  surren- 
der his  employment  The  "case"  speaks  of 
the  motion  and  what  transpired  at  Its  hear- 
ing as  follows,  together  with  the  order  pass- 
■ed  by  Judge  Klugh,  before  whom  It  came  on 
to  be  heard:  "This  motion  came  on  for  a 
hearing  at  the  Jnne,  1901,  term  of  court  of 
common  pleas  for  Abbeville  county,  on  the 
notice  as  given  and  the  affidavits  and  letters. 
The  defendant  offered  in  reply  the  affidavit 
of  Mr.  Hugh  Wilson,  stating  that  a  certain 
article  in  his  paper,  the  Press  and  Banner, 
Tvas  written  by  Mr.  J.  Altheus  Johnson.  So 
innch  of  the  article  as  was  relied  on  Is  as 
follows:  'In  the  affidavit  thus  quoted,  Mr. 
Johnson  does  not  say  whether  he  should  be 
treated  as  a  resident  or  nonresident,  but  only 
that  be  expects  the  plaintiff  to  call  him  Into 
cotirt  as  the  one  or  the  other.  However,  he 
would  hardly  deny  that  his  residence  is  in 
this  Jurisdiction.  He  has  preserved  his 
name  on  the  registration  list  of  voters  for 
the  Due  West  township,  and  his  friends  at 
Washington  often  rally  him  as  a  person 
whose  body  is  in  Washington,  but  whose 
heart  and  soul  are  in  his  native  Carolina.' " 
After  argimient  of  the  question  Involved, 
Judge  Klugh  made  the  following  order  (form- 
al parts  are  omitted):  "The  plaintiff  recov- 
ered a  Judgment  by  default  against  the  de- 
fendant in  the  above  entitled  action  at  the 


for  the  reason  that  the  summons  in  said  ac- 
tion was  never  legally  served  upon  him, 
and  the  court  therefore  never  acquired  Juris- 
diction of  his  person.  It  appears  that  the 
defendant  owns  property  in  the  town  of  Dae 
West,  In  said  county  and  state,  and  main- 
tains his  citizenship  there,  while  he  has  an 
office  or  place  of  business  bi  the  city  of 
Washington,  D.  C,  and  spends  almost  all  of 
his  time  there.  This  action  was  commenced 
against  him  by  the  service  of  the  summons 
and  complaint  personally  on  him  at  Wash- 
ington, but  no  publication,  nor  order  for  pub- 
lication, of  the  summons,  was  ever  made. 
This  was  not  a  legal  service.  The  defendant 
never  appeared,  demurred,  or  answered,  and 
was  therefore  not  subject  to  the  Jurisdiction 
of  the  court  at  the  time  when  the  Judgment 
was  rendered  against  him.  It  foJlowB  that 
the  judgment  toas  void.  [Italics  ours.] 
The  plaintiff  objects  that  this  motion  Is  not 
the  proper  practice  In  seeking  relief  against 
the  Judgment,  even  if  void.  The  case  of 
Crocker  v.  Allen,  84  8.  C.  460,  13  S.  E.  650, 
27  Am.  St.  Bep.  831,  reviews  the  declKlons 
both  before  and  since  the  adoption  of  the 
Code  of  Procedure,  and  settles  conclusively 
the  doctrine  that  the  proceeding  by  motion 
in  the  cause  in  which  the  Judgment  was  ren- 
dered Is  the  most  expeditious  and  the  proper 
method  of  seeking  reltef  In  a  case  like  this. 
In  that  case,  which  was  a  bill  on  the  equity 
side  of  the  court  to  set  aside  and  vacate  a 
Judgment  allied  to  be  void  for  want  of  legal 
service  of  the  summons,— precisely  the  pres- 
ent case,— the  court  actually  refused  the  re- 
lief sought,  partly  on  the  ground  that  the 
proper  procedure  was  by  motion  in  the 
cause,— the  procedure  here.  The  motion  Is 
addressed  to  the  discretion  of  the  court,  and 
in  granting  it  the  court  may  impose  terms. 
This  was  done  In  many  of  the  cases  cited  by 
the  court,  and  followed  in  the  case  of  Crock- 
er V.  Allen,  supra.  The  ground  of  the  pres- 
ent motion  is  purely  and  extremely  technical. 
The  defendant  not  only  had  the  notice  of 
the  suit  against  him  furnished  by  the  de- 
fective service,  but  he  had  carried  on  a  con- 
siderable correspondence  prior  thereto  with 
the  plaintiff's  attorney  In  reference  to  the 
claim,  ond  had  outlined  with  great  minute- 
ness and  volume  his  objections  to  the  claim, 
and  his  probable  line  of  defense;  and  In  the 
course  of  this  very  courteous  correspond- 
ence had  led  the  said  attorney  to  believe 
that  he  would  either  accept  service  or  place 
himself  within  reach  of  service  within  the 
state,  so  as  to  save  the  expense  and  delay 
of  service  by  publication.  I  think  it  is  a 
case  In  which  terms  ought  to  be  Imposed. 
It  is  therefore  ordered  that  the  Judgment 
heretofore  rendered  in  this  case  be  set  aside 
and  vacated,  provided  the  defendant  sb' 
within  forty  days  from  the  filing  of  thlr 
appear  and  demur  to  or  answer  ' 
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Judgment  should  be  Tltallzed  into  a  jndsment 
■sound  at  law?  We  tblnk  the  circuit  Judge, 
for  the  moment,  of  course,  overlooked  the 
distinction  between  TOld  and  voidable  Judg- 
ments. The  Tery  record  In  the  case  showed 
that  the  circuit  court  never  obtained  Jurisdic- 
tion ot  the  defendant  (appellant).  The  rec- 
ord, on  Its  face,  disclosed  the  fact  that  the 
attempted  service  upon  J.  Altheus  Johnson 
while  he  was  In  his  place  of  business,  be- 
yond the  limits  of  South  Carolina,  to  wit, 
while  he  was  In  the  city  of  Washington, 
District  of  Columbia,  of  the  summons  In  this 
case,  was  Illegal.  There  had  been  no  publi- 
cation of  notice  as  to  the  summons,  and  none 
was  claimed.  There  had  been  no  attachment 
of  his  property  In  this  state,  and  there  had 
been  no  copy  left  at  his  residence  in  Due 
West,  In  Abbeville  county,  of  this  state.  All 
that  was  done  In  the  direction  of  a  service  j 
of  a  summons  upon  J.  Altheus  Johnson  was 
to  ask  him.  In  Washington  City,  D.  C,  to  ac- 
cept service,  which  he  refused  to  do,  and  aft- 
erwards banding  him  a  copy  of  the  sum- 
mons and  complaint.  The  appellant  has  pur- 
sued the  proper  practice  In  the  state  to  have 
the  court  of  common  pleas  for  Abbeville 
county  to  vacate  this  void  Judgment,  by  mak- 
ing his  motion  upon  his  appearance,  for  the 
purposes  of  the  motion  alone,  and  basing  bis 
motion  upon  the  papers  constituting  the  rec- 
ord, together  with  an  affidavit.  Chief  Jus- 
tice Mclver,  with  great  care.  In  the  case  of 
Crocker  v.  Allen,  34  S.  C.  452,  13  S.  E.  630, 
27  Am.  St.  Rep.  8.31.  has  established  such  a 
pro<;edure  as  proper;  reviewing  many  an- 
thuritles  In  this  state,  and  also  some  -cases 
from  the  United  States  supreme  court.  This 
exception  of  appellant  must  be  sustained. 

We  also  think  the  language  of  the  circuit 
Judge,  as  complained  of  In  the  second  excep- 
tion, was  too  strong.  All  that  Mr.  Johnson 
Is  aUeged  to  have  written  appears  In  his  sec- 
ond letter  to  Mr.  Graydon,  where  he  states, 
In  eCTect,  that  he  hopes  to  be  In  South  Caro- 
lina In  the  summer  of  1900,  at  which  time 
the  matter  of  acceptance  of  service  may  be 
arranged.  He  did  come  to  Sonth  Carolina 
in  July  of  that  year,  but  he  does  not  seem 
to  have  met  Mr.  Graydon,  though  he  was 
In  Due  West  for  several  days.  This  excep- 
tion Is  sustained. 

The  fourth  exception  has  already  been  dis- 
cussed. For  the  reason  already  advanced. 
It  is  sustained. 

The  fifth,  sixth,  seventh,  and  eighth  ex- 
ceptions are  controlled  by  our  previous  find- 
ing.   They  are  sustained. 

Let  US  next  consider  the  grounds  advanced 
by  the  respondent  to  support  Judge  Klugh's 
order.  In  the  first  of  these  grounds,  stress 
Is  laid  upon  an  appearance  before  Judge 
Benet  to  obtain  a  stay  of  execution  by  the 
appellant  No  notice  appears  In  Judge  Klugh's 
order  of  any  such  matter.    He  has  not  pass- 


hearing  upon  the  validity  of  the  Judgment 
We  cannot  sustain  the  first  ground  of  the 
respondent 

As  to  the  second  ground,  we  must  say  that 
we  cannot  view  a  summons  as  only  a  notice, 
for  it  is  far  more  than  a  mere  notice.  It  is 
a  means  supplied  by  the  law  to  the  assertion 
of  Jurisdiction  by  the  court  of  common  pleas 
of  the  person  of  the  defendant  Unless  It  Is 
waived,  the  law  cannot  possess  Jurisdiction 
of  the  person  of  defendant  In  a  purely  per- 
sonal claim  or  action.    This  Is  overruled. 

As  to  the  third  ground  of  respondents,  we 
Insist  that  the  circuit  Judge  did  not  err  as 
therein  suggested.  There  was  no  personal 
service  In  this  state,  sor  was  any  copy  left 
at  his  residence  at  Due  West  This  ground 
Is  overruled. 

It  Is  therefore  adjudged  by  this  court  that 
so  much  of  the  order  passed  by  Judge  Klugh 
as  sought  to  impose  terms  upon  J.  Altheus 
Johnson  be  reversed,  but  that  so  much  of 
said  order  as  decided  that  the  Judgment  pro- 
nounced by  Judge  Benet  on  the  2l8t  day  of 
February,  1901,  was  void,  be  sustained. 


DANIEL    PRATT    GIN    00.    v.    TIMMER- 

MAX  et  al. 

(Supreme  Court  of  South  OaroUna.     Feb.  IS, 

1902.) 

CONTEACT  OP  SALE— CONSTRUCTION- 
BREACH  BY  SELLER. 
Plaintiff  contracted  to  deliver  a  eiu  sys- 
tem and  a  line  shaft  with  a  driving  pnfiey  suf- 
ficient to  cause  a  speed  of  250  revolutions  per 
minnte.  The  contract  also  stated  that,  if  there 
was  any  change  in  the  Bpeed,  the  pulleys  which 
go  in  line  shaft  would  be  changed.  Thereafter, 
on  notice  that  the  speed  of  the  engine  was  180 
revolntloDS,  plaiutill  sent  a  new  pulley  to  be 
used  on  a  shaft  making  such  number  of  revo- 
lutions. Held,  that  it  was  the  duty  ot  plain- 
tiff  under  its  contract  to  make  the  ma- 
chinery do  its  work  properly  when  run  by  a 
hue  shaft  making  such  number  of  revolutions, 
and  on  its  failure  so  to  do  it  was  liable  in  dam- 
ages. 

Appeal  from  common  pleas  circuit  court 
of  Aiken  county:  Buchanan,  Judge. 

Action  by  Julia  A.  Pratt  and  others,  doing 
business  as  the  Daniel  Pratt  Gin  Company, 
against  J.  E.  &  R.  H.  Tlmmerman.  Judg- 
ment for  plaintlCfs,  and  defenijants  appeal. 
Reversed. 

The  following  Is  a  copy  of  the  decree  of 
the  circuit  court:  "This  case  came  on  to  be 
heard  at  Alkeu,  and  was  heard  by  the  court 
upon  the  pleadings,  exhibits,  evidence,  and 
a  guaranty.  The  complaint  alleges  a  sale 
of  certain  ginning  and  belt  outfits  to  the  de- 
fendants, which  articles  so  sold  and  deliv- 
ered to  the  defendants  are  specifically  set 
out  In  an  Itemized  list,  and  are  valued  at  the 
sum  of  $1,444.  It  was  provided  that  pay- 
ment should  be  made  as  follows:  $722  were 
to  become  due  on  the  Ist  day  ot  November, 
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contract  naa  oeen  prated  nere.  i  tninK  tue 
plalntiffB  haye  sbown  that  they  are  entitled 
to  judgment  The  matters  set  up  by  way  of 
denial  In  the  answer  are  not  material.  The 
contention  Is  not  sustained  by  the  evidence. 
It  Is  to  be  observed  that  the  original  agree- 
ment provided  that  cortaln  notes  should  be 
given,  which  were  not  executed.  I  think 
they  ought  to  have  been  executed.  At  first 
Impression  I  was  Influenced  by  the  nonexe- 
cution  In  favor  of  a  Judgment  requiring  an 
order  of  enforcement  Upon  maturer  consid- 
eration, however,  I  am  satlsfled  the  judg- 
ment should  be  In  money,  as  demanded  In 
the  complaint  The  damages  for  nonexe- 
cutlon  should  be  really  Interest  after  aU.  I 
find,  and  It  la  so  ordored  and  adjudged,  that 
the  plalntur  have  judgment  against  the  de- 
fendants for  the  sum  of  |1,444,  with  Inter- 
est thereon  from  the  Ist  day  of  November, 
1890,  with  10  per  cent  additional  on  the 
whole  amount  due  as  attorney's  fees,  which 
I  think  reasonable  under  the  circumstances, 
as  provided  for  In  contract;  that  said  gin- 
ning outfit  be  sold,  and  all  the  property 
mentioned  In  the  contract  be  sold,  and  the 
proceeds  applied  In  payment  of  said  debt 
and,  should  there  be  any  balance  left  un- 
paid, that  the  execution  Issue  for  said  bal- 
ance and  for  the  costs,"  etc. 

P.  A.  Emanuel,   for  appellants.     O.  W. 
Croft  &  Son,  for  appellees. 


GARY,  A.  J.  On  the  28d  of  May,  1899,  the 
Daniel  Pratt  Gin  Company,  of  Prattsvllle, 
Ala.,  entered  Into  a  contract  with  the  appel- 
lants, by  which  they  were  to  deliver  a  gin  sys- 
tem, consisting  of  gins,  separators,  distribu- 
ters, suction  pipes,  fans,  pipes  for  removal  of 
seed,  a  press,  and  many  other  parts,  therein 
set  forth,  among  which  was  a  line  shaft  with 
a  systODQ  of  pulleys  thereon,— one  of  which 
in  size  had  to  be  arranged  with  reference  to 
the  driving  pulley  on  the  engine  so  that  the 
driving  pulley  on  the  engine  would  operate 
on  the  driving  pulley  on  the  line  shaft,  and 
thereby  give  the  other  pulleys  on  the  line 
shaft  of  the  gin  system  the  required  speed, 
to  wit  250  revolutions  per  minute.  The  de- 
fendants were  to  furnish  their  own  engine, 
with  their  own  driving  pulley  thereon,  and 
to  give  the  gin  company  the  size  of  said  pul- 
ley and  the  number  of  revolutions  the  en- 
gine caused  it  to  make  per  minute;  or,  in 
other  words,  the  speed  of  the  engine  with 
reference  to  the  driving  pulley  on  the  engine 
80  as  to  run  the  line  shaft  250  revolutions 
per  minute.  Those  proTlsIons  of  the  con- 
tract that  are  material  to  the  questions  un- 
der consideration  are  as  follows: 

"Questions  We  Must  Know.  Whether 
these  is  an  engine  already  up.  It  so,  give 
tbe  diameter  and  face  of  driving   pulley. 


particular  place  same  must  oe  set.  'c*o  par- 
ticular place.'  Whether  we  furnish  main 
driving  pulley  on  line  shaft  'Yes.  •  •  •' 
Date  when  shipped.  'August  3,  1899.'  I,  or 
we,  the  purchasers,  agree  to  furnish  motive 
power  to  drive  said  machinery,  and  to  ar- 
range to  run  the  line  sliaft  230  revolutions 
per  minute.  Note.  The  pulleys  listed  in 
catalogue  are  based  on  line  shaft  running 
260  revolations;  henoe,  if  there  is  any  change 
in  thi»  speed,  the  pulleys  iohich  go  on  line 
shaft  will  have  to  be  changed  accordingly. 
♦    •    •"    (Italics  ours.) 

"Services  of  Man.  It  Is  hereby  expressly 
understood  that  If  the  Daniel  Pratt  Co.  are 
to  furnish  a  competent  man  to  superintend 
erection  of  above  machinery,  we  agree  to 
pay  to  and  board  their  man  while  at  work 
on  the  job,  and  also  to  place  of  erection  of 
above  machinery.  We  also  agree  to  fumlsb 
all  material  for  the  erection  of  said  machin- 
ery not  stipulated  In  this  contract  and  to 
furnish  said  superintendent  with  all  help 
necessary  to  erect  the  above-mentioned  ma- 
chinery with  dispatch;  which  macbino?  we 
agree  to  receive  on  arrival.  ♦  ♦  •  The 
said  Daniel  Pratt  Gin  Co.  is  not  to  be  held 
responsible  for  any  delays  in  shipping  from 
any  cause,  except  its  own  employte'  negli- 
gence, and  in  no  case  shall  damage  for  delay 
in  shipping  amount  to  more  than  the  rental 
value  of  the  property  for  the  time  of  sncb 
delay.  •  •  •  It  Is  distinctly  understood 
between  us  that  no  agreement  verbal  or  oth' 
erwise,  will  be  recognized  unless  specified  in 
this  contract  which  Includes  warranty  od 
back  hereof.    ♦    ♦    ♦" 

"Warranty.  The  machinery  is  fully  war- 
ranted to  be  of  good  mato-ial  and  well  made, 
and,  with  proper  management  to  perform 
what  is  claimed  for  It  in  our  printed  circu- 
lars. But  if,  upon  a  full  and  fair  trial,  It 
should  not  satisfactorily  do  its  work,  then 
immediate  notice  must  be  given  Daniel  Pratt 
Gin  Co.,  Prattsvllle,  Alabama^  and  to  tbe 
agent  from  wbom  it  was  purchased,  and  rea- 
sonable time  allowed  to  send  a  competent 
man  to  remedy  the  defect;  and,  in  case  the 
trouble  be  caused  from  a  clearly  defined 
original  defect  In  the  machine  itself,  then 
the  Daniel  Pratt  Gin  Co.  will  furnish  the 
defective  parts  without  charge.  Defect  in 
any  part  not  to  condemn  other  parts.  And 
if,  on  trial,  tbe  machine  cannot  be  made  to 
perform  the  work  of  a  capacity  for  which 
It  is  sold  as  per  this  order,  then  the  Daniel 
Pratt  Gin  Co.  agrees  to  take  said  defective 
machinery  back,  and  refund  so  much  of  the 
cash'  payment  and  notes  as  applies  to  de- 
fective machinery.  The  purchaser  agrees  to 
properly  put  up  and  operate  tbe  machinery 
according  to  printed  directions  furnished  by 
the  manufacttu'ers,  and  that  if  the  fault  be 
traceable  to  not  putting  up  and  operating 
according   to   printed   directions,   purchaser 


raniy  ana  acceptance,  adj  laiiore  on  ine 
part  of  the  purchaser  to  comply  with  his 
contract   releases  this  warranty  entirely." 

The  other  necessary  facts  are  set  forth  In 
the  decree  of  his  honor  the  circuit  judge, 
which  will  be  reported.  '  The  defendants  ap- 
pealed from  said  decree  on  nuinerons  excep- 
tions. We  will  first  consider  the  fifth  ex- 
ception, which  is  as  follows:  "(5)  That  hia 
honor  erred  in  his  findings  of  facts  in  said 
decree  In  the  following  particulars,  to  wit: 
That  the  cause  of  the  trouble  with  the  ma- 
chinery was  the  want  of  a  proper-size  pulley 
on  the  main  line  shaft,  and  that  the  defend- 
ants were  reeiKmslble  for  not  having  a  prop- 
er-size pulley  thereon.  He  should  have  found 
that  the  Daniel  Pratt  Gin  Co.  were  respon- 
sible, if  the  trouble  arose  therefrom;  that 
their  own  experts  were  sent  at  defendants' 
cost  to  see  that  the  machinery  was  arranged 
properly,  and,  if  such  a  pulley  was  needed, 
their  own  experts  should  have  secured  \t, 
and  have  placed  it  in  position,  and  have 
demonstrated  the  machinery  to  be  right  be- 
fore th^  turned  it  over  to  defendants;  and 
that,  having  failed  to  do  so,  they  could  not 
take  advantage  of  their  own  wrong  and  fail- 
ures to  do  the  right  and  proper  thing."  His 
honor  the  circuit  judge  says:  "The  princi- 
pal cause  of  the  defective  working  of  the 
gins,  it  seems,  was  the  defendants'  action 
In  attempting  to  run  the  machinery  with  a 
steam  shaft  making  only  180  revolutions  per 
minute,  when  the  gins  ordered  were  for 
steam  shaft  arranged  to  run  the  line  shaft 
2.V)  revolutions  per  minute.  •  •  •  Of 
course,  the  machinery  worked  badly, — In- 
deed, It  would  have  been  almost  a  miracle 
if  it  bad  worked  smoothly  under  the  condi- 
tions." At  the  time  of  the  contract  the  de- 
fendants did  not  have  an  engine,  but  con- 
templated purchasing  an  engine,  which  tiiey 
afterwards  used,  and  this  fact  was  made 
known  to  the  agent  of  the  gin  company. 
After  considerable  correspondence  between 
the  parties  to  the  contract,  the  gin  company, 
on  the  15th  August  1899,  wrote  the  follow- 
ing letter:  "Messrs.  J.  E.  &  R.  H.  Timmer- 
mnn.  Timmerman,  S.  C— Gentlemen:  We 
are  in  receipt  of  yours  of  the  10th,  In  which 
you  say  the  speed  of  your  engine  is  180  revo- 
lutions; besides  the  pulley  on  the  line  shaft 
is  2^  ft.,  and  the  size  pulley  you  want  to 
go  on  the  line  shaft  Is  to  be  25  In.  Taking 
yonr  engine  running  at  180  revolutions  with 
a  30-In.  pulley  on  It,  we  have  figured  that  It 
will  be  necessary  for  you  to  have  a  pulley 
21  in.  in  diameter  to  give  our  line  shaft  the 
proper  speed,  and  have  ordered  this  pulley 
shipped  to  you  direct  at  Selgler  Sta.,  S.  C, 
so  as  to  avoid  delay,  which  we  tmst  will 
be  satisfactory.  (Signed]  Yours  truly,  Dan- 
iel Pratt  Gin  Co."  This  pulley  was  receiv- 
ed about  the  Inst  of  September.  1891).  Pre- 
viously, and  after  that  time,  the  agent  or 


oy  uie  gm  company,  uie  aeienoaniB  usea  a 
pulley  which  they  had  borrowed  from  anoth- 
er party,  but  which  likewise  failed  to  give 
satisfaction.  The  following  provision,  to 
wit:  "Note.  The  pulleys  listed  in  catalogue 
are  based  on  line  shaft  running  250  revolu- 
tions; hence.  If  there  is  any  change  in  this 
speed,  the  pulleys  which  go  on  line  shaft 
will  have  to  be  changed  accordingly." — is  of 
vital  importance  in  the  construction  of  the 
contract  There  was  a  change  in  the  speed 
of  the  engine,  of  which  the  gin  company 
was  notified  before  It  shipped  the  pulley,  and 
its  letter  shows  that  the  pulley  was  sold  to 
be  used  on  a  line  shaft  making  only  ISO 
iev<dntlon8  per  minute.  It  was,  therefore, 
the  duty  of  the  gin  company,  under  its  con- 
tract to  make  the  machinery  "i>erform  the 
work  of  a  capacity  for  which  it  was  Bold." 
to  wit  to  do  its  work  properly  when  run  by 
a  line  shaft  making  180  revolutions  per  min- 
ute. These  views  show  that  his  honor's  con- 
struction of  the  contract  was  erroneous. 

As  this  court  has  determined  to  remand 
the  case  for  a  new  trial,  it  deems  It  advis- 
able not  to  consider  the  other  exceptions, 
as  they  principally  involve  questions  of  fact 
In  order  that  the  circuit  court  In  trying  the 
case  de  novo  may  not  be  trammeled  by  any 
conclusions  of  this  court  except  as  to  the 
construction  of  the  contract  all  other  ques- 
tions being  left  open. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  triaL 


CHITTT  T.  PENNSTLVAMA  RT.  OO. 

(Supreme  Court  of  South  Carolina.     Feb.  HH. 
1902.) 

ATTACHMBNT— AFFIDAVIT— 3UFFICIKNCT— 

JURISDICTION. 

1.  In  an  affidavit  for  attachment,  a  state- 
ment that  afllant  shipped  property  by  deron>1- 
ant  railway  company  as  hia  own,  that  defeDil- 
«nt  was  a  counecting  line  with  the  receiving 
road,  and  that  defendant  is  a  common  carrier, 
makes  out  a  prima  facie  case  that  affiant  own- 
ed the  property  shipped,  and  that  defendant 
is  liable  as  a  connecting  line  under  Rev.  St. 
1803.  {  1T2U,  providing  that  in  the  case  of  loss 
or  damage  to  freight  a  connecting  line  may  b« 
severally  liable  with  the  receiving  line. 

2.  In  an  affidavit  la  attachment  to  recoT<>r 
for  injuries  to  property,  it  is  not  necessary  to 
state  the  value  of  the  property,  but  only  the 
amount  of  the  damage. 

3.  Where  property  of  a  foreign  corporation 
Ir  attached,  the  court  acquires  jurisdiction  of 
the  property. 

4.  A.S  a  complaint  In  attachment  cannot  be 
considered  on  the  application  for  the  attach- 
ment unless  duly  verified  and  attached  to  ibe 
affidavit,  and  referred  to  therrin  as  a  part 
thereof,  until  the  contrary  is  shown  it  will  be 
presumed  that  the  court  reached  its  con^lii- 
sion  on  the  affidavit  alone. 

6.  A  warrant  of  attachment  may  issue  in  an 


Bamberg  county;   Buchanan,  Judge. 

Action  by  F.  W.  Ohltty  against  tbe  Penn- 
sylvania Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Lawrle  T.  Iglar.  for  appellants.  Jno.  K. 
Bellinger,  for  appellee. 

GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  facts:  "This  was  a  mo- 
tion to  dissolve  an  attachment,  the  ■warrant 
for  which  was  Issued  by  the  clerk  of  the 
court  of  common  pleas  for  the  said  state  and 
county  on  the  Ist  day  of  March,  1901.  The 
summons,  affidavit,  and  the  bond  were  filed 
with  the  clerk  of  said  court  on  the  Ist  day 
of  March,  1901,  and  the  complaint  In  the 
action  was  filed  on  the  20th  day  of  March, 
1001.  The  complaint,  affidavit,  bond,  and 
warrant  of  attachment,  with  the  indorse- 
ment upon  each,  are  fully  set  out  In  the 
'case.'  It  Is  admitted  that  application  and 
order  for  publication  of  summons  were  duly 
m.ide  and  summons  published.  The  motion 
was  heard  at  the  April,  1001,  term  of  the  said 
court,  by  his  honor  Judge  Buchanan,  upon 
the  above-mentioned  papers,  and  the  indorse- 
nionts  thereon,  who  took  the  papers,  and  on 
the  10th  day  of  April,  1901,  filed  his  order 
refusing  to  dissolve  the  attachment.  It  Is 
admitted  that  the  questions  Involving  tbe 
character  of  the  property  attached,  under 
the  Interstate  commerce  law  and  the  jurisdic- 
tion of  tbe  court,  were  made  at  the  bearing 
before  Judge  Buchanan.  No  notice  In  writ- 
ing has  ever  been  served  upon  the  defend- 
ant's counsel  of  the  filing  of  the  said  order, 
but  on  the  3l8t  day  of  May,  1901,  defend- 
ant's counsel  served  upon  the  plaintiff's  coun- 
sel a  notice  of  Intention  to  appeal  from  said 
order  to  the  supreme  court,  and  time  for 
service  of  the  proposed  case  was  extended 
indefinitely  by  the  plaintiff's  counsel."  The 
plalutifTs  affidavit  was  as  follows:  "F.  W. 
Cbitty,  the  plaintiff  above  named,  being  duly 

sworn,  sa.vs:    '"(l)  That  on  or  about  

day  of .  1899,  he  shipped  from  Olar,  In 

said  state  and  county,  nine  cars  of  melons, 
consigned  to  Phillips  &  Sons,  New  York. 
That  said  cars  of  melons  were  received  from 
him  by  the  Florida  Central  &  Peninsular 
Railway  as  his  property,  and  were  forward- 
ed and  delivered  to  the  defendant  at  the 
point  of  connection  with  its  line  In  a  reason- 
able time  after  shipment,  but  that  said  de- 
fendant neglected  to  transfer  and  deliver 
said  melons  to  said  Phillips  &  Sons  at  New 
York,  the  iMint  of  destination,'  for  a  very  un- 
reasonable time,  to  wit,  for  fourteen  days, 
by  reason  whereof  many  of  the  said  melons 
were  spoiled  and  became  and  were  a  total 
loss  to  plaintiff,  and  the  whole  were  worth 
much  less  than  they  would  have  been  bad 
they  been  delivered  at  the  proper  time,  to 
bis  damage  .|G03,  and  deponent  believes  he  is 
40  S.E.-CO 


pniiciytti  yiuce  ui  uubiucsb  uir  uiucc  ui  f  uiia- 

delphla.  In  the  state  of  Pennsylvania,  as 
he  Is  Informed.  (3)  That  defendant  has 
property  In  this  state,  at  Govans,  consisting 
of  a  box  freight  car.  (4)  That  plaintiff  Is  a 
resident  of  this  state,  to  wit,  of  the  town  of 
Olar,  in  Bamberg  county,  aforesaid.  (3) 
That  the  subject  of  this  action  is  likewise  in 
this  said  county  of  Bamberg."  Tbe  defend- 
ant made  a  motion  to  set  aside  the  attach- 
ment on  the  following  grounds:  "That  the 
said  attachment  was  Improvldently  and  irreg- 
ularly issued,  as  appears  upon  the  face  of  the 
proceedings  had  in  said  action,  In  that:  (1) 
It  is  not  stated  In  the  affidavit  that  the  plain- 
tiff was  the  owner  of  the,  melons  at  the 
time  of  the  shipment  thereof.  (2)  It  is  not 
stated  in  the  affidavit  what  the  value  of  the 
melons  was,  or  that  they  were  of  any  value 
whatsoever.  (3)  It  is  not  stated  In  the  affi- 
davit that  the  Pennsylvania  Railroad  Com- 
pany was  under  any  contractual  obligation 
to  receive  and  transport  promptly  and  deliv- 
er the  melons,  or  even  that  it  is  a  common 
carrier.  (4)  It  is  stated  that  the  melons 
were  delivered  to  the  Florida  Central  &  Pen- 
insular Railroad  Company,  but  it  is  not  stat- 
ed that  that  company  had  any  irawer  or  au- 
thority to  contract  toe  the  Pennsylvania  Rail- 
road Company,  or  to  bind  it  by  any  contract 
it  might  make  for  the  transportation  of  the 
melons.  (5)  That  the  attachment  bond  Is 
not  executed  as  required  by  law,  the  sureties 
thereon  not  having  justified  and  the  bond 
probated,-- conditions  precedent  to  the  legal 
filing  of  the  same."  His  honor  the  circuit 
judge  signed  the  following  order:  "After 
hearing  argument  and  pleadings  and  matter* 
called  to  the  attention  of  the  court.  It  is  c 
dered  that  the  motion  to  set  aside  the 
tachment  be,  and  the  same  is,  overruled 
refused." 

The  first  exception  of  the  appeDan' 
follows:     "(1)  That   his   honor   erre 
respectfully  submitted,   in  holding 
affidavit   stated    facts   sufficient  ♦ 
cause  of  action  in  favor  of  the  • 
against  the  defendant,  and  to  '' 
clerk    to    Issue    a    warrant    r 
whereas  he  should  have  hel' 
affidavit  was  defective.  In  ' 
stated  in  the  affidavit  that 
the  owner  of  tbe  melons 
shipment;  (b)  that  it  is  ■ 
davit  what  tbe  value  ' 
that  they  were  of  anr 
that  It  is  not  stated 
Pennsylvania  Rallr 
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melons."  (a)  Tbe  plaintiff  In  bis  afildavlt 
states  that  he  shipped  the  mdons;  ttmt  they 
were  received  from  him  by  the  Florida  Cen- 
tral &  Peninsular  Railway  as  his  property, 
and  wwe  forwarded  and  delivered  to  the  de- 
fendant at  the  point  of  connection  with  Its 
line.  The  rights  of  third  parties  are  not 
Involved,  and  the  f&cts  set  forth  In  the  af- 
fidavit are  sufficient  to  show,  at  least  prima 
facie,  that  the  plaintiff  was  the  owner  of  the 
melons  at  the  time  of  shipment  (b)  Under 
the  forms  of  pleading  prevailing  In  this  state 
before  the  adoption  of  the  Code  of  Procedure 
It  was  necessary.  In  actions  such  as  trover, 
and  since  the  adoption  of  the  Code  It  Is  still 
necessary  In  actions  for  claim  and  delivery, 
to  allege  the  value  of  the  proi>erty.  The  rea- 
son Is  that  In  such  caaee  the  value  of  the 
property  enters  Into  the  cause  of  action  as 
an  essential  element  In  determining  the  ex- 
tent of  the  recovery.  Vance  v.  W.  A.  Van- 
dercook  Co.,  18  Sup.  Ct.  645,  42  L.  Ed.  1111. 
But  In  actions  for  damages  the  extent  of  the 
recovery  Is  not  dependent  upon  the  value  of 
the  property,  but  vipon  the  amount  of  Injjiry 
sustained,  which  must  be  alleged.  In  this 
case  the  plaintiff  alleges  that  he  was  dam- 
aged In  the  sum  of  $603.  The  reason  of  the 
rule,  as  stated  In  Gould,  PI.  c.  4,  i  37,  Is: 
"Because  It  Is  Incumbent  on  a  plaintiff  claim- 
ing damages  to  show  In  his  declaration  the 
amount  of  the  damages  which,  according  to 
his  own  statement  of  the  case,  he  has  sus- 
tained; and,  to  this  end,  he  Is  required  to 
allege  the  value,  or  what  he  claims  t<J  be  the 
value,  of  the  property  converted,  destroyed, 
or  otherwise  injured,  and  thus  to  furnish  (ac- 
cording to  his  own  showing)  a  prima  facie 
rule  of  damages."  (c)  The  contention  that 
it  does  not  appear  from  the  affidavit  that  the 
defendant  Is  a  common  carrier  cannot  be  sus- 
tained. The  aflUlavIt,  in  the  caption,  shows 
that  the  defendant  is  sued  as  a  railroad  com- 
pany, and  It  further  appears  that  It  is  a  con- 
necting line  with  the  Florida  Central  &  Fen> 
Insular  Hallway.  It  Is  likewise  alleged  that 
It  Is  a  foreign  corporation.  The  defendant 
does  not  deny  that  It  la  a  common  carrier. 
Under  these  circumstances,  It  It  reasonable 
to  be  Inferred  that  It  Is  a  commcHi  carrier. 
While  it  Is  true  there  was  no  express  agree- 
ment between  the  plaintiff  and  defendajit  for 
the  transportation  of  the  melons,  neverthe- 
less it  became  liable  as  a  connecting  line  by 
virtue  of  tiie  provisions  of  section  1720,  Rev. 
St  1803,  wblch  is  as  follows:  "In  case  of 
the  loss  or  damage  to  any  article  or  articles 
delivered  to  any  railroad  corporation  for 
transportation  over  Its  own  and  connecting 
roads,  the  initial  corporaUon,  or  corporation 
first  receiving  the  same,  shall,  in  every  case, 
be  liable  for  such  loss  or  damage,  but  may 
discharge  Itself  from  such  liability  by  the 
production  of  a  receipt  in  writing  for  the  said 
artlde  or  articles  from  the  corporation  to 


road  or  roads  gball  be  severally  so  liable, 
but  may  in  succession  and  in  like  manner 
dlscbarge  themselves  respectively  therefrom: 
but  if  any  such  corporation  shall  willfully 
fail  or  refuse,  ui>on  reasonable  demand  be- 
ing made  to  it  by  any  party  Interested  in 
tlie  production  of  such  receipt  to  produce 
tbe  same,  then  it  8(hall  not  be  entitled  to 
claim  the  benefit  of  such  exemption  In  any 
action  against  the  said  railroad  cori>oratiou 
to  render  it  liable  for  such  Ices  or  damage." 
(d)  This  subdivision  is  disposed  of  by  what 
was  said  in  considering  "c." 

The  second  exception  is  as  follows:  "(2i 
That  his  honor  erred  in  holding  that  roUing 
stock  such  as  cars  belonging  to  a  foreign  cor- 
poration, coming  into  and  passing  out  of  tho 
state  in  the  usual  course  of  commerce,  is 
such  property  as  Is  contemplated  by  the  Code 
in  the  language,  'has  property  wltbin  the 
state.' "  The  record  does  not  show  that  the 
cars  were  "coming  into  and  passing  out  of  the 
state  in  the  usual  course  of  commerce,"  nor 
that  Us  honw  based  his  ruling  upon  such 
fact  Section  1722  of  the  Revised  Statutes 
shows  that  under  certain  circumstances  the 
cars  of  a  railroad  company  are  subject  to  at- 
tachment That  section  is  as  follows: 
"Whenever  railroad  cars  and  engines  are  in 
use  on  railroads  and  making  regular  passage 
thereon,  they  shall  not  be  attached  upon 
mesne  process  in  any  suit  within  forty-eight 
hours  previous  to  their  fixed  time  of  depart- 
ure, tmless  the  officer  making  such  attach- 
ment shall  have  first  demanded  of  the  owners 
or  managers  of  aacii  enghies  or  cars,  or  any 
of  the  agents  of  such  railroad,  other  propoty 
equal  in  value  to  tbe  ad  damnum  in  tibe  writ 
upon  which  to  make  atKh  attachment,  and 
such  owners  or  managers  shall  have  refused 
or  neglected  to  comply  with  said  demand. 
And  any  officer  making  such  attachment 
shall,  on  his  return  upon  the  process  upon 
which  It  is  made,  certify  that  be  has  made 
such  demand  for  such  other  property  and 
that  such  demand  has  been  refused  or  neg- 
lected, otherwise  such  attachment  shall  be 
wholly  void."  It  does  appear  from  the  rec- 
ord that  tbere  was  a  violation  of  this  section. 

The  third  exception  la  as  follows:  "(St 
That  his  honor  erred  in  holding  that  In  at- 
taching such  property,  it  was  not  a  violation 
of  the  act  of  congress  regulating  Interstate 
commerce."  Waiving  the  objection  that  thb 
exception  is  too  general,  it  nevertheless  can- 
not be  sustained,  as  it  is  based  upon  fact> 
which  we  have  shown  do  not  appear  In  tbe 
record. 

The  fourth  exception  Is  as  follows:  "(4> 
That  bis  honor  erred  in  holding  that  the  oourt 
of  common  pleas  had  acquired  jurisdiction  of 
the  defendant  in  this  action,  when  it  apiiears 
that  the  defendant  is  a  foreign  corporation. 
and  has  no  such  property  as  Is  contemplated 
by  the  Code,  and  the  court  has  no  Jorisdic- 


arty  attached,  Trhlch  we  bare  sliown  was  sub- 
ject to  attachment 

The  fiftb  ezceptlou  is  aa  follows:  "(5) 
Tbat  his  honor  erred  In  conaldering  the  al- 
legations in  the  complaint  In  reaching  his 
c«mdn8ton,  when  It  apiiears  by  the  Indorse- 
ment on  the  complaint  that  It  was  not  filed 
with  the  clerk  nntll  after  the  attachment  had 
been  Issued."  A  complaint  cannot  be  consid- 
ered upon  an  ap>plicatlon  for  an  attachment 
unless  it  was  duly  verified,  attached  to  the 
affidavit,  and  therein  referred  to  as  a  part 
thereof.  Addison  v.  Sujette,  SO  8.  O.  192,  28 
S.  E.  948.  It  Is  presumed,  untU  the  contrary 
is  made  to  appear,  that  the  circuit  Judge 
reached  his  conclusion  from  such  evidence  aa 
was  properly  before  him  for  consideration. 
It  does  not  appear  from  the  record  that  he 
considered  the  allegations  of  the  complaint 
in  reaching  hia  conclusion,  nor  was  It  nec- 
essary for  him  to  do  so,  aa  the  affidavit  was 
sufficient  to  sustain  the  attax;hment 

The  sixth  exception  Is  as  follows:  "(8) 
That  his  honor  erred  In  holding  that  a  war- 
rant of  attachment  may  Issue  in  this  state 
!n  an  action  for  unliquidated  damages  sound- 
ing in  twt."  This  was  not  one  of  the  grounds 
upon  which  the  appellant  made  the  motion  to 
vacate  the  attachment,  and  Is  not,  therefore, 
properly  before  this  court  for  consideration. 
But  waiving  this  objection,  we  are  clearly  of 
the  opinion  that  this  case  is  covered  by  the 
provision  of  section  248  of  the  Code. 

It  Is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


GARDNER  v.  REEDT  et  al. 

^Supreme  €!oart  of  South  Carolina.    Feb.  26, 
1902.) 

UMTTATIONS— LAND     SOLD     FOR     TAXBS— AC- 
TION FOR  POSSESSION. 

1.  Uuder  Rev.  St.  {  351,  providing  that  a 
person  claiming  land  may  bring  an  action  for 
Its  nossesvion  against  a  pnrchaser  nnder  a  tax 
^deed  within  two  years,  the  time  does  not  tie- 
gin  to  run,  where  the  sheriff  did  not  take  pos- 
session of  the  land  before  the  tax  sale,  until 
the  purchaser  is  put  in  possession  by  the  sher- 
iff. 

2.  Rev.  St.  f  352,  providing  for  the  mspen- 
sion  of  a  tax  sale  on  evidence  that  the  taxes 
have  been  paid  or  improperly  assessed,  can- 
not be  involted  to  show  waiver  of  the  taxpay- 
er's rights  and  his  admissions  that  the  sheriff 
had  talcen  and  was  in  exclusive  possession  of 
the  property  at  the  time  of  the  sale,  as  re- 
quired by  section  349,  in  a  suit  against  the 
purchaser  in  possession  under  a  tax  deed;  it 
bring  limited  to  proceedings  by  the  landown- 
er onder  section  352, 

Appeal  from  common  pleas  circuit  court  of 
Charieeton  county;  Buchanan,  Judge. 

Action  by  W.  P.  Gardner  against  James 
Reedy  and  others.  Judgment  for  plaintiff, 
and  defendants  appeaL    Affirmed. 


GARY,  A.  J.  Though  there  are  numerous 
exceptions  in  this  case,  they  are  all  depend- 
ent upon  the  question  whether  a  defaulting 
taxpayer  whose  land  was  sold  by  the  sheriff 
for  the  payment  of  taxes  can  maintain  an 
action  for  the  recovery  of  the  land,  or  for 
the  recovery  of  the  possession  thereof,  un- 
less It  is  brought  within  two  years  from  tbe 
date  of  sale,  although  two  years  have  not 
elapsed  since  the  pnrchaser  was  put  in  i>os- 
sesslon  of  the  land  by  the  sheriff,  who  bad 
failed  to  take  exclusive  possession  when  he 
levied  upon  the  land.  Section  361  of  the 
Revised  Statutes  Is  as  follows:  "In  all 
cases  of  sale,  the  sheriff's  deed  of  convey- 
ance, whether  executed  to  a  private  person, 
a  corporation  or  the  sinking  fund  commis- 
sion, shall  be  held  and  taken  as  prima  facie 
evidence  of  a  good  title  in  the  holder,  and 
that  all  proceedings  have  been  regular  and 
all  requirements  of  the  law  have  been  duly 
complied  with.  No  action  for  the  recovery  of 
land  sold  by  the  sheriff  under  the  provisions 
of  this  article  or  for  the  recovo^  of  the  pos- 
session thereof  shall  be  maintained  unless 
brought  within  two  years  from  the  date  of 
said  sale."  In  commenting  on  this  section, 
Mr.  Chief  Justice  Mclver,  speaking  for  the 
court,  uses  the  following  language  in  Stat<> 
V.  Morrison,  44  S.  C.  470,  22  S.  E.  605:  "In 
the  second  place,  H  seems  to  us  far  from 
clear  that,  under  a  proper  construction  of 
that  clause  of  the  statute  fixing  the  two- 
years  limit  the  time  begins  to  run  from  the 
day  that  tbe  sale  is  made;  for  it  may  well 
be  argued  tbat  the  true  construction  of  that 
clause  is  that  the  two  years  commenced  to 
run  from  the  time  when  the  sale  is  consum- 
mated by  the  conveyance  to  the  purchaser 
and  by  putting  him  In  possession;  for  other- 
wise, by  collusion  between  the  sheriff  and 
the  purchaser,  such  delay  might  occur  as 
would  effectually  exclude  the  claimant  from 
asserting  his  claim.  If  it  should  be  held  that 
the  two  years  commenced  to  run  from  the 
day  of  sale,  without  regard  to  the  time  when 
tbe  same  was  consummated  by  conveyance 
and  possession.  Indeed,  it  is  somewhat  diffi- 
cult to  understand  how  any  action  could  be 
commenced  against  a  purchaser  at  a  tax  sale 
of  land  for  the  recovery  of  the  possession 
of  said  land  unless  the  purchaser  was  in 
possession."  There  are  additional  reasons 
why  the  doctrine  Just  stated  should  prevail. 
When  the  statute  provided  that  no  action 
should  be  maintained  unless  brought  within 
two  years  from  the  date  of  sale,  it  contem- 
plated that  the  sheriff  would  at  once  put  tbe 
purchaser  In  possession  of  tbe  land,  in  which 
case  the  taxpayer's  cause  of  action  would 
accrue  immediately.  The  statute  did  not 
Intend  to  bar  the  taxpayer's  right  unf 
had  two  years  within  which  he  co"' 
bis  action.    He  could  not  br<'- 
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In  order  "to  give  currency  to  the  statute, 
tbere  must  be  a  plaintiff  who  can  sue,  and  a 
defendant  who  can  be  sued."  In  the  case  of 
Anderson  v.  Lynch,  37  S.  C.  575,  16  S.  E. 
773,  It  Is  said  that,  in  an  action  under  the 
Code  for  the  recovery  of  real  property,  it  Is 
not  only  necessary  there  should  be  a  tres- 
pass, but  It  should  be  continued  down  to  the 
time  that  the  action  Is  brought  As  the 
plaintiff's  cause  of  action  did  not  accrue  un- 
til the  defendants  were  put  In  possession  of 
the  land,  and  as  this  action  was  eomrnenced 
within  two  years  thereafter,  it  was  not  bar- 
red by  the  provisions  of  the  statute. 

The  provisions  of  section  352  of  the  Re- 
vised Statutes  cannot  be  Invoked  for  the  pur- 
pose of  showing  waiver  of  the  taxpayer's 
rights,  and  his  admissions  that  the  sheriff 
had  taken  and  was  in  the  exclusive  posses- 
sion of  the  land  at  the  time  of  sale,  as  re- 
quired by  section  849  of  the  Revised  Stat- 
utes, for  the  reason  that  section  352  Is  only 
applicable  when  the  taxpayer  is  seeking  the 
relief  afTorded  by  that  section.  Bull  v.  Kirk, 
37  S.  C.  395.  IC  S.  B.  151;  Wilson  ▼.  Cant- 
rell,  40  S.  C.  183,  18  S.  E.  617.  The  ruling 
of  his  honor  the  presiding  judge  accords 
with  these  conclusions. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


BRYCB  V.  CATCE  et  al. 

(Supreme  Court  of  South  Carolina.     Feb.  25, 

1902.) 

APPEAL— OB.rECTIONS  TO  BVIDENCB-ADVERSB 
POSSESSION— NOTICE— INSTRUCTIONS- 
QUESTION  FOR  JUKY— NEW  TRIAL. 

1.  Where  ground  of  objection  to  evidence  U 
not  specified,  the  ruling  cannot  be  reviewed. 

2.  The  question  of  snfBdency  of  notice  of  an 
adverse  poeseeaion  is  one  for  the  jury. 

3.  In  an  action  to  recover  laud,  where  there 
is  no  evidence  of  title  in  plaintiff  running  back 
to  the  state,  it  is  not  a  charge  on  the  evidence 
for  the  court  to  so  state  to  the  jury. 

4.  In  order  to  make  an  error  in  the  instruc- 
tions the  basis  of  an  exception  on  an  appeal, 
the  attention  of  the  court  must  be  called  to 
the  same. 

5.  A  statement  by  the  court  of  the  conten- 
tion of  a  party  is  not  a  charge  on  the  facts. 

6.  It  is  not  necessary,  in  order  to  set  up  a 
title  by  adverse  possession,  that  actual  verbal 
notice  of  Intent  to  hold  adversely  be  shown, 
or  actual  knowledge,  where  there  is  no  fidn^ 
ciary  or  trust  relation  between  the  parties. 

7.  Refusal  of  a  motion  for  new  trial  based 
on  questions  of  fact  will  not  be  reviewed 
where  there  is  evidence  to  sustain  the  verdict. 

Appeal  from  common  pleas  circuit  court 
of  Lexington  county;    Gage,  Judge. 

Action  by  John  Campbell  Bryce  against 
R.  W.  G.  Oayce  and  James  Cayce.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Wm.  H.  Lyies  and  D.  W.  Robinson,  fcr  ap- 
pellant. P.  H.  Nelson,  G.  T.  Grabaiu,  and  J. 
8.  Muller,  for  appellees. 


for  the  defendants.  As  the  qnestlons  raised 
by  the  exceptions  are  dependent  to  a  great 
extent  on  the  issues  In  the  case,  we  desire 
to  call  special  attention  to  the  pleadings. 
The  complaint  is  in  the  usual  form,  and  al- 
leges that  the  plaintiff  Is  the  owner  and  en- 
titled to  the  Immediate  possession  of  the  land 
therein  described;  that  the  defendants  are 
in  possession  thereof,  and  wrongfully  with- 
hold the  same  from  the  plaintiff.  The  de- 
fendants, in  their  answer  to  the  complaint, 
deny  each  and  every  allegation  iJiereot  and 
set  up  the  following  defenses:  "For  a  sec- 
ond defense:  (1)  Allege  that  neither  the 
plaintiff,  nor  bis  predecessors,  ancestors,  or 
grantors,  has  been  In  possession,  or  has  had 
any  right,  title,  or  Interest  in  and  to  the  prem- 
ises at  issue  under  the  pretended  title  by 
virtue  of  which  he  claims  to  be  the  owner 
thereof  for  twenty  years  and  more  next  pre- 
ceding the  commencement  of  said  action,  but 
that  these  defendants,  their  predecessors,  an- 
cestors, and  grantcrs,  have  for  the  same  iieri- 
od  of  time  been  in  undisturbed,  peaceable, 
continuous,  and  hostile  possession  of  the  same 
against  the  pretended  title  of  said  plalntifC 
those  under  whom  be  claims,  and  all  the 
world.  (2)  And  these  defendants  further 
make  answer  that  they,  their  ancestors,  pred- 
ecessors, and  grantors,  have  been  for  the 
ten  years  next  preceding  the  commencement 
of  this  action  in  the  continuous,  uninterrupt- 
ed, hostile,  and  adverse  possession  of  the 
land  in  question  against  the  pretended  tiUe 
of  the  plaintiff,  his  predecessors,  grantors, 
and  ancestors,  as  well  as  all  other  persons 
under  whom  he  claims  title  therein."  The 
plaintiff  relied  upon  the  following  sources 
from  which  he  claimed  to  have  derived  title: 
(1)  From  a  judgment,  and  sale  under  execu- 
tion issued  thereon,  against  James  Cayce,  Sr.. 
and  a  deed  of  conveyance  made  upon  mch 
sale,  dated  4th  October,  1847,  by  the  sheriff 
of  Lexington  district  to  John  Bryce.  Deed 
recorded  IGth  November,  1847,  and  again  In 
1801.  (2)  The  codicil  to  the  will  of  John 
Bryce,  dated  28th  July,  1833,  probated  and 
executor  qualified  December,  1855.  Tbe  codi- 
cil contains  the  following  provision:  "The 
plantation  and  mUl  in  Lexington  district  near 
what  was  formerly  West  Granby,  formoly 
the  property  of  James  Cayce,  but  sold  by 
Isaac  Vansant  sheriff  of  Lexington  district 
at  the  suit  of  A.  6.  Sumter  and  B.  R.  Car- 
roll, on  the  first  Monday,  4th  October.  1847, 
and  bought  in  by  me,  having  also  an  ex- 
ecution against  Cayce  tor  a  debt  of  $1,900, 
which  I  had  to  pay  as  his  Indorser  to  the 
two  banks  in  Columbia,  and  for  which  I 
have  paid,  first  and  last  its  full  value,  for  I 
had  to  take  up  a  note  of  $770  to  F.  ft  B. 
Bryce,  besides.  This  plantation  I  glre,  de- 
vise, and  bequeath  to  my  grandson  John 
Campbell  Bryce,  and  to  his  heirs,  etc.;  shouM 
he  die  without  Issue,  then  to  go  to  bis  father 


py  the  house  and  premises  as  she  bas  bltherto 
done  since  the  death  of  Mr.  Cayce,  and  to 
plant,  If  she  desires  to  do  so,  one-third  of 
the  cleared  land,  and  to  recelre  one-fourth 
of  the  toll  of  all  the  com  ground  at  the  mill, 
as  long  as  she  determines  to  prrfer  this  to 
a  fair  equivalent  In  money  for  her  dower. 
I  know  my  son  will  at  all  times  be  willing 
to  make  a  fair  and  liberal  arrangement  with 
her,  and  this  Is  my  desire  and  wish."  (8) 
The  following  agreement,  dated  27th  Febru- 
ary, 1866,  recorded  13th  March.  1856,  and 
again  In  1901,  to  wit:  "South  Carolina,  Rich- 
land District.  Know  all  men  by  these  pres- 
ents that  I,  Elizabeth  R.  Cayce,  widow  of 
James  Cayce,  In  consideration  of  being  per- 
mitted by  the  executor  of  the  late  John  Bryce 
aild  by  his  devisee,  John  Campbell  Bryce, 
to  occupy  during  my  life  the  houses  and  the 
yards  and  gardens  thereto  attached  In  the 
premises  below  mentioned,  and  In  considera- 
tion of  the  privilege  of  planting  during  my 
life  sixty  acres  of  average  quality  of  the 
cleared  land  upon  the  said  tract,  and  also  of 
the  sum  of  five  hundred  dollars  to  me  secured 
to  be  paid  by  Campbell  R.  Bryce,  executor 
of  the  last  will  and  testament  of  John  Bryce, 
deceased,  have  granted,  bargained,  and  sold 
and  released,  and  by  these  presents  do  grant, 
bargain,  sell,  rcmls«,  and  release,  unto  the 
said  John  Campbell  Bryce,  the  grandson  and 
devisee  of  the  said  John  Bryce,  all  my  In- 
terests and  estate  of  dower  in  and  to  that 
tract  of  land  situate  In  Lexington  district. 
In  the  state  aforesaid,  whereon  I  now  live, 
formerly  the  property  of  my  late  husband, 
James  Cayce,  and  purchased  at  sheriff's  sale 
by  the  late  John  Bryce,  and  conveyed  to  him 
by  Sheriff  Tansant  on  the  4th  October,  1847, 
to  wit,  a  tract  of  land  containing  about  five 
hundred  acres,  near  old  Granby,  on  the  State 
road,  and  on  the  south  side  of  the  Congaree 
river,  and  bounded  by  lands  of  Henry  Arthur, 
Rachel  Hayne,  or  Alexander  R.  Taylor,  and 
others,  now  or  formerly.  To  have  and  to 
hold,  all  and  singular,  my  right,  title,  and 
estate  of  dower  or  of  any  other  kind  In  and 
to  the  said  premises  to  hbn,  the  said  John 
Campbell  Bryce,  his  heirs  and  assigns,  forever. 
And  I  hereby  covenant  and  agree  to  and  with 
the  said  John  Campbell  Bryce  to  hold  the 
said  lands  for  the  benefit  of  himself  and  his 
heirs  and  assigns  during  the  period  of  my 
life,  and  subject  to  my  use  thereof  as  herein 
Is  first  above  recited,  releasing  my  right  of 
dower  and  other  Interests  I  may  have  In 
said  lands,  and  disclaiming  to  hold  the  said 
lands,  or  any  part  thereof  or  any  interest 
therein,  by  adverse  possession.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and 
seal  this  twenty-seventh  day  of  February, 
Anno  Domini  1856.  Elizabeth  Rea  Cayce. 
[Seal.]  Signed,  sealed,  and  delivered  In  the 
presence  of  Robert  Bryce,  Jno.  F.  Speck." 
(4)  The  will  of  Elizabeth  R.  Cayce,  dated 


ond.  Inasmuch  as  there  is  now  pending  In 
the  courts  of  this  state  a  question  of  owner- 
ship of  a  certalu  tract  of  land  on  Oongaree 
river,  in  Lexington  county,  about  one  and  a 
half  miles  below  the  Columbia  bridge,  con- 
taining five  hundred  acres  of  land,  more  or 
less,  bounded  on  the  north  by  Arthur's,  south 
by  TaylCHT's,  west  by  Arthur's  land,  and  east 
by  the  Congaree  rlv«-,  it  Is  my  will  and  de- 
sire, If  the  courts  should  decide  the  aforesaid 
question  of  ownership  In  my  favor,  that  the 
said  tract  of  land  be  equally  divided  between 
my  three  children,  James  Cayce,  Jane  Stlng- 
ley,  widow  of  the  late  James  Stlngley,  of  the 
state  of  Mississippi,  and  R.  W.  O.  Cayce. 
to  them  and  their  heirs  forever,  share  and 
share  alike.  •  •  *  Lastly,  I  hereby  nom- 
inate, constitute  and  appoint  my  sons,  James 
Cayce  and  R.  W.  O.  Cayce^  executors  of  this, 
my  last  will  and  testament.  •  •  •"  The 
defendant,  R.  W.  O.  Cayce,  claimed  title  from 
B.  W.  Gibbes  by  adverse  possession  and 
under  certain  judicial  proceedings  described 
In  the  record. 

The  plaintiff  made  a  motion  for  a  new 
trial  on  the  following  grounds:  "(1)  It  Is 
respectfully  suggested  that  there  Is  no  evi- 
dence in  the  case  tending  to  prove  that  no- 
tice or  knowledge  of  the  adverse  character 
of  defendant's  possession  upon  the  lands  in 
controversy  was  brought  home  to  the  knowl- 
edge of  the  plaintiff  as  much  as  ten  years 
prior  to  the  commencement  of  the  action. 

(2)  It  is  respectfully  suggested  that,  accord- 
ing to  the  undisputed  record  and  admitted 
evidence,  the  defendant  Is  estopped  to  claim 
under  what  is  termed  in  the  case  the  'Gibbes 
deed,'  or  to  claim  title  to  the  land  under  any 
other  title  and  possession  save  and  except 
through,  from,  and  under  hla  mother,  and 
charged  with  the  duties  and  trusts  with 
which  she  was  charged;  his  possession  did 
not  and  could  not  become  adverse  to  the 
plaintiff  until  he  brought  home  to  plaintiff 
notice  or  knowledge  of  his  disclaimer  of  said 
trust  and  of  his  adverse  holding;  and  that 
it  was  erroneous  to  submit  to  the  Jury,  upon 
the  evidence,  the  question  as  to  whether  the 
defendant  had  held  possession  of  said  land 
adversely,  either  under  the  Gibbes  deed  or 
otherwise,  snfliclently  long  to  ripen  his  title 
prior  to  the  commencement  of  the  action. 

(3)  It  appearing  by  the  undisputed  testimony 
that  the  defendant  R.  W.  Cayce  was  a  child 
Of  tender  years,  residing  upon  the  premises  In 
question  with  his  mother,  who  was  a  widow 
at  the  time  of  the  execution  of  the  deed 
whereby  she  covenanted  to  hold  the  prem- 
ises for  the  benefit  of  the  plaintiff,  John 
Campbell  Bryce,  and  that  he  continued  to 
live  on  said  premises  with  his  mother  until 
her  death,  and  by  her  will  he  was  appointed 
executor,  and  qualified  as  such,  and  that  he 
became,  by  substitution  as  such  executor,  a 
party  to  the  suit  to  which  he  bad  been  made 
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until  be  had  brought  home  to  said  John 
Campbell  Bryce  knowledge  of  the  adverse 
character  of  his  holding,  and  that  there  la  no 
evidence  that  such  knowledge  had  ever  been 
brought  home  to  said  John  Campbell  Bryce." 
In  disposing  of  the  motion,  his  honor  sign- 
ed the  following  order:  "This  Is  a  motion 
for  a  new  trial.  The  motion  was  not  argued 
until  13th  May,  at  Columbia.  The  subject  of 
the  action  was  a  parcel  of  land  at  Cayce. 
The  verdict  was  for  the  defendant  The  mo- 
tion Is  made  on  three  grounds,  briefly  stated 
as  follows,  to  wit:  (1)  There  was  no  evi- 
dence tending  to  prove  plaintiff  had  notice 
of  defendant's  adverse  holding;  (2)  the  de- 
fendant was  estopped  to  set  up  any  title, 
except  that  under  his  mother,  until  he  car- 
ried home  to  plaintiff  a  disclaimer  of  title 
under  his  mother;  (3)  the  defendant  being  in 
under  his  mother,  first  as  a  child  and  then 
as  devisee  and  executor,  his  possession  could 
not  become  adverse  to  plaintiff  imtil  notice 
was  carried  to  plaintiff  of  the  adverse  hold- 
ing by  defendant  The  second  and  third 
grounds  embody  Issues  of  law  in  which  I  con- 
curred at  the  trial,  and  which  are  yet  sound. 
The  first  ground  raises  a  question  of  fact,  to 
wit,  was  there  any  testimony  tending  to 
prove  Cayce  was  in  possession  In  his  own 
light,  and  did  Bryce  have  notice  of  that  fact? 
The  action  was  begun  8th  August  1S93. 
The  defendant's  mother  died  February,  1876. 
The  defendant  has  had  possession  of  the 
land  from  his  mother's  death  until  action 
brought.  The  only  pertinent  inquiry  is,  what 
was  the  character  of  that  possession?  If 
it  was  unequivocally  and  notoriously  hostile 
to  Bryce,  it  would  confer  title.  It  may  be, 
Cayce  knew  in  his  heart  that  Bryce  had  a  le- 
gal paper  title  which  could  supplant  him,  and 
he  may  have  taken  his  chances  to  win  by 
the  lapse  of  ten  years'  adverse  holding.  It 
may  be  and  It  was  the  fact  that  Cayce  went 
in  by  permission,  but  he  had  the  legal  right 
to  change  his  attitude.  Did  he?  The  testi- 
mony is  full  that  Cayce  exercised  all  the  acts 
common  to  an  owner.  In  such  a  case  it  is 
not  incumbent  on  the  occupant  to  tell  the 
owner  of  the  legal  title  what  his  acts  of  do- 
minion mean.  If  the  acts  were  done,  and  a 
reasonable  man,  seeing  them,  ought  to  have 
known  what  they  meant,  that  Is  occupancy 
hostile  to  the  legal  owner.  But  Bryce  was 
there  on  the  land  In  the  early  seventies,  and 
saw  the  acts  of  dominion,  and  complained 
about  them  to  Cayce.  At  the  same  time 
Cayce  offered  to  surrender  the  premises  for 
$500.  That  was  the  assertion  of  a  right, 
whether  well  or  ill  founded.  The  plaintlfTs 
counsel  contend  that  Bryce  was  away  from 
Columbia  for  fifteen  years  before  action 
brought,  and  he  could  not  have  witnessed 
Cayce's  hostile  possession.  I  am  satisfied 
that  Bryce  never  interested  himself  about 


one  xiope  in  ine  seveuaes.  ax  ueLBUiiea  in 
payment  action  for  foreclosure  and  sale  was 
begun,  and  Bryce  accepted  service  of  process. 
For  reasons  not  necessary  to  state,  the  sale 
was  Invalid,  and  did  not  alienate  Bryce's  ti- 
tle. But  I  have  no  doubt  but  that  Bryce 
thought  his  title  was  gone.  He  abandoned 
the  property,  to  discover  in  after  years  that 
by  a  chance  slip  bis  paper  title  was  intact 
In  my  judgment  there  was  ample  testimony 
for  the  Jury  to  conclude  Oayce  was  In  ten 
years  for  himself,  and  that  Bryce  knew  it  or 
that  he  knew  facts  which  would  bare  been 
notice  to  any  reasonable  man.  The  motion 
for  new  trial  Is  thwefore  refused." 

The  appellant's  exceptions  are  as  follows: 
"(1)  Because,  over  the  objection  of  the  plain- 
tiff, his  honor  the  presiding  judge  allowed 
the  witness  Andrew  Crawford,  Esq.,  to  tes- 
tify, in  reply  to  the  question,  'How  did  B. 
W.  O.  Cayce  claim  this  land,  so  far  as  you 
know?*  as  follows,  to  wit:  'I  have  told  yon 
of  the  acts  I  know  of.  For  instance  he 
would  ran  off  the  pond  when  he  pleased,  and 
let  people  gather  fish  there.  He  was  work- 
ing the  land,  and  he  was  genially  looked 
upon  as  the  owner  of  the  land, — recognized 
as  such,'— and  refused  the  motion  of  the 
plaintiff  to  strike  out  so  much  of  said  an- 
swer as  stated  that  said  Cayce  was  generally 
looked  npon  as  the  owner  of  said  land  and 
recognized  as  such;  the  testimony  being  In- 
competoit  as  tending  to  prove  title  in  said 
defendant  by  common  reputation,  and  tend- 
ing to  prove  Ms  possession  against  the  plain- 
tiff, under  whom  he  held.  (2)  Because. 
against  the  objection  of  the  plaintiff,  the  wit- 
ness Andrew  Crawford,  Esq.,  was  permitted 
to  testify,  'I  know  he  claimed  he  was  not 
holding  for  Mn.  Elizabeth  Cayce;'  the  same 
being  shown  to  be  self-serving  declarations 
made  by  the  defendant  R.  W.  O.  Cayce  to 
the  witness  Andrew  Crawfwd  as  his  atttH'- 
ney.  (8)  Because,  against  the  objection  of 
the  plaintiff,  the  witness  Andrew  Crawford. 
Esq.,  was  allowed  to  testify:  'He  was  hold- 
ing it  in  opposition  to  Mrs.  Cayce,  the  old 
lady,  and  was  not  claiming  that  title  at  all. 
That  was  not  the  title;'  the  same  being  self- 
serving  declarations  made  by  the  defendant 
It.  W.  O.  Cayce  to  the  witness  Andrew 
Crawford,  Esq.,  who  was  his  own  attorney. 
(4)  Because,  against  the  objection  of  the 
plaintiff,  the  witness  John  N.  Long  was  al- 
lowed, in  response  to  the  question,  'Do  you 
know  of  your  own  knowledge  that  be  exer- 
cised acts  of  ownership  and  claimed  it?*  to 
testify:  'Tes,  sir*;  that  he  could  only  tes- 
tify as  to  what  acts  were  exocised,  leaving 
it  f<»:  the  jury  to  say  whether  they  w«e  acts 
of  ownership,  and  it  was  not  competent  for 
him  to  testify  that  be  claimed  It  (5)  Be- 
cause the  witness  B.  W.  Cayce,  against  the 
objection  of  the  plaintiff,  was  allowed  to 
testify  that  a  certain  paper,  under  which  be 


and  devisee  la  In  possession  of  land  I 
bis  testatrix  under  permission  of  or  C4 
with  the  real  owner  cannot  by  a  prei 
sale  under  Judicial  proceeding,  and  pu 
In  hl8  own  name  at  such  sale,  so  chan 
character  of  his  possession  as  to  giv 
rency  to  the  statute  of  limitations,  UJ 
brings  home  to  the  true  owner  knowle 
such  sale  and  purchase,'— by  adding  tl 
ther  clause,  'or  until  he  does  other 
which  in  the  Judgment  of  the  Jury 
home  that  notice';  thereby  leaving  it 
Jury  to  determine  what  things,  in  their 
ment,  should  bring  home  notice  of  ac 
claim  to  the  true  owner,  and  because 
modification   left  It  to   the  Jury   to 
whether  knowledge  of  such  claim  ma 
have  been  brought  home  to  the  true  o 
although  there  was  no  evidence  before 
of  such  fact.    (7)  Because,  upon  the  re 
of  the  defendants,  his  honor  charge* 
jury  as  follows,  to  wit:    'There  Is  a  fi 
of  evidence  to  show  a  i>aper  title  ii 
plaintiff,   I  add,   holding  back   to  a 
from  the  state;'   thereby  indicating  his 
ion  on  the  facts  of  the  case,  to  the  < 
that  the  evidence  which  the  plaintiff  h{ 
troduced  as  to  a  paper  title  did  not  esta 
the  same;   and  also  erring  in  holding 
the  paper  title  proven  by  the  plaintiff 
not  snfiScient  to  establish  a  good  title  in 
(S)  Because  his  honor,  upon  request  ol 
defendant,  charged  as  follows,  to  wit: 
the  Jury  believe  from  the  evidence  tha 
defendant  claims  under  the  deed  from 
K.  W.  Gibbes  (if  there  was  such  a  de( 
add),  then  there  is  a  failure  of  evldem 
show    that   plaintiff   and    defendant   c 
from  a  common  source,  and  in  that  ca 
good  title  In  plaintiff  cannot  be  showi 
tracing  his  title  back  to  a  common  soun 
add,  but  if  the  Cayce  men  were  In  poi 
sion  under  their  mother,  and  the  presi 
tion  Is  they  were,  they  could  not  ch« 
that  common  source  by  the  taking  of 
from  another.    They  can  set  up  such  o 
title,  and  must  show  It  to  be  a  better 
than   plaintiff's);'   thereby  Indicating— F 
that  a  mere  claim  by  the  defendant  ui 
the  alleged  deed  from'  Dr.  R.  W.  Gibbet 
tliere  was  such  a  deed,  would  have  the  ef 
of  nullifying  or  destroying  plaintiffs  tt 
mony  as  to  a  common  source,  so  as  to  m 
It  a  failure  of  evidence  to  show  that  plaii 
and    defendant    claimed    from    a    comi 
source:  and.  second,  by  establishing  tha: 
case  of  such  a  claim  a  good  title  in  plait 
could  not  be  shown  by  tracing  his  title  b 
to  the  common  source;  and  the  same  be 
a  charge  In  respect  to  matters  of  fact;  i 
thereby  indicating,   also,   that  even  If 
Cayce  men  were  In  iwssesslon  under  tl: 
mother,  and  bound  by  the  trust  relation 
the  plaintiff,  still  they  could  set  up  si 
other  title,  and  might  show  It  to  be  a  bet 
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and  trusts  which  were  Imposed  upon  his 
mother  In  relation  to  this  land,  and  while 
BO  acting  as  executor  was  made  a  party  de- 
fendant to  the  action  of  Edward  Hope  v. 
Elizabeth  Cayce  and  John  C.  Bryce,  also 
bought  the  mortgage  In  suit  In  said  action, 
and  thereafter,  by  consent  decree,  as  set 
forth  therein,  caused  the  land  to  be  sold  and 
bought  In  bis  name  and  the  name  of  James 
Cayce,  but  In  law  charged  with  the  duties 
and  trusts  devolving  upon  said  defendant  B. 
W,  G.  Cayce  as  executor  of  bis  mother  and 
as  trustee  for  plaintiff.  (11)  Because  his 
honor  charged  the  Jury  as  follows,  to  wit: 
The  defendants  plant  themselves  upon  the 
land,  and  say:  "We  have  been  here  ten 
years.  We  have  been  here  claiming  this 
land  for  ourselves,  and  for  nobody  else,  and 
all  the  world  had  notice  of  It,  and  John 
Bryce  had  notice  of  It;'"  thereby  charging 
la  respect  to  matters  of  fact,  and  directing 
the  Jury  as  to  what  Inference  they  were  to 
draw  from  such  facts.  (12)  Because  his 
honor  charged  the  Jury  as  follows,  to  wit; 
'I  charge  you.  If  a  man  In  possession  of  land 
uses  it  as  bis  own,  claims  It  and  works  It  as 
his  own,  denies  everybody  else's  title  to  It, 
and  especially  denies  to  his  face  the  title, 
that  he  is  the  real  owner,  and  If  he  holds 
ten  years  after  that,  that  gives  him  a  good 
title;'  thereby  indicating  that  although  the 
defendant  might  have  held  the  possession  as 
trustee  for  the  plaintiff  under  the  deed  or 
covenant  of  1856,  and  bis  qualification  as 
executor  of  and  under  his  mother's  will,  that 
be  still  was  using  It  as  bis  own,  claiming  It 
and  working  it  as  bis  own,  and  denied  every- 
body else's  title  to  It,— although  he  did  not 
deny  plaintiff's  title  to  his  face  and  held  It 
ten  years,  that  would  give  him  good  title. 
fl3)  Because  he  charged  the  Jury  as  follows, 
to  wit:  'I  charge  you.  If  ten  years  before 
that—  If  for  ten  years  or  more  the  Cayces 
lived  upon  that  land  as  tbelr  own.  and  used 
it  as  their  own  continuously  and  adversely 
for  ten  years,  and  if,  after  notifying  John 
Bryce  of  that  fact,  or  If  they  did  things  or 
said  things  from  wblch  he  was  bound  to 
take  notice  bow  they  held  It,  then  the  stat- 
ute of  limitations  started  to  run;'  tbereb.y 
leaving  to  the  Jury  to  Judge  as  to  what 
things  said  or  done  by  the  Cayces,  and  to 
whom  said  or  done,  would  be  sufficient  to 
make  the  plaintiff  be  bound  to  take  notice 
how  they  held  It,  and  also  Indicating  that 
they  might  hold  the  said  plaintiff  bound  to 
take  notice  of  the  character  of  defendant's 
claim,  although  no  actual  clalmer  of  their 
holding  for  his  benefit  was  brought  home  to 
his  knowledge.  (14)  Because  his  honor,  on 
the  motion  for  a  new  trial,  should  have  held 
that  there  was  no  evidence  In  the  case  tend- 
ing to  prove  that  notice  or  knowledge  of  the 
adverse  character  of  defendant's  possession 
of  the  land  in  controversy  was  brought  home 


circumstances  of  the  case.  It  was  necessary 
to  establish  such  notice  or  knowledge  on  the 
part  of  the  plaintiff  before  the  statute  of 
limitations  could  commence  to  run,  an<l 
should  have  granted  the  motion  for  a  new 
trIaL  (15)  Because,  upon  the  motion  for  a 
new  trial,  his  honor  should  bave  beld  that 
the  defendant  was  estopped  to  claim  under 
what  Is  termed  In  the  case  the  'Gibbes  deed.' 
or  to  claim  title  In  the  land  under  any  other 
title  or  possession,  and  save  and  except 
through,  from,  and  under  his  mother,  and 
that  be  was  charged  with  the  duties  and 
trusts  with  which  she  was  charged,  and  that 
his  iwssesslon  did  not  become  adverse  to  the 
plaintiff  until  he  brought  home  to  the  plain- 
tiff notice  or  knowledge  of  his  disclaimer  of 
said  trust  and  of  his  adverse  holding,  and 
should  have  granted  the  motion  for  a  new 
trial  (IG)  Because  upon  the  motion  tar  a 
new  trial  bis  honor  should  have  held  that  it 
appeared  by  the  undisputed  testimony  thrt 
the  defendant  R.  W.  G.  Cayce  was  a  child 
of  tender  years,  residing  upon  the  premises 
In  question  with  his  mother,  who  was  a 
widow,  at  the  time  of  the  execution  of  the 
deed  whereby  she  covenanted  to  bold  the 
premises  for  the  benefit  of  the  plaintiff. 
John  Campbell  Bryce,  and  that  he  continued 
to  live  on  said  premises  with  his  mother 
imtil  her  death,  and  that  by  her  will  be  w.is 
appointed  executor,  and  qualified  as  such, 
and  that  he  became,  by  substitution  as  such 
executor,  a  party  to  the  suit  to  which  he  h.nd 
been  made  defendant.  His  honor  should 
have  beld  that  the  possession  of  the  defend- 
ant could  not  become  adverse  to  the  right  of 
John  Campbell  Bryce,  for  whom  his  mother 
held  under  said  deed,  until  he  had  brou^lit 
home  to  said  John  C!ampbell  Bryce  knowl- 
edge of  the  adverse  character  of  his  holding; 
and,  there  being  no  evidence  that  such 
knowledge  had  ever  been  brought,  home  to 
said  John  Campbell  Bryce,  his  honor  should 
have  granted  the  motion  for  a  new  trial. 
(17)  Because,  In  his  order  refusing  plaintiff's 
motion  for  a  new  trial,  his  honor  held  that. 
If  the  possession  of  the  defendant  R,  W.  (J. 
Cayce  was  unequivocally  and  notorloasly 
hostile  to  Bryce,  It  would  confer  title  upon 
him,  although  he  might  have  originally  held 
under  the  title  of  John  Campbell  Bryce,  and 
although  the  notice  of  such  hostile  holding 
was  not  actually  brought  home  to  the  knowl- 
edge of  John  Campbell  Bryce.  (IS)  Because. 
in  his  order  refusing  plaintifTs  motion  for  a 
new  trial,  his  honor  held:  'It  may  be  and  it 
was  the  fact  that  Cayce  went  In  by  per- 
mission, but  he  had  the  I^^al  right  to  change 
his  attitude.  Did  he?  The  testimony  is  full 
tliat  Cayce  exercised  all  the  acts  common  to 
an  owner.  In  such  a  case  it  Is  not  incum- 
bent on  the  occupant  to  tell  the  owner  of  the 
legal  title  what  his  acts  of  dominion  mean:' 
thereby  erring  in  not  granting  the  motion  for 


man,    seeing   them,    ought   to   hare   k] 
■what  they  meant,  that  Is  occupancy  h< 
to  the  legal  owner,'  although  there  wa 
evidence  tending  to  show  that  Bryce       i 
saw  any  of  the  acts  of  the  defendant  C     i 
after  the  death  of  his  mother.    (20)  Bee     i 
his  honor.  In  his  order  refusing  the  mi 
for  a  new  trial,  held:    'But  Bryce  was  1     i 
on  the  land  In  the  early  seyentles,  and 
the  acts  of  dominion,  and  complained  a     i 
them  to  Cayce.    At  the  same  time,  Cayc     i 
fercd  to  surrender  the  premises  for  !     ' 
That  was  the  assertion  of  a  right,  wht     i 
■well  or  111  founded,'— when  It  Is  respect 
submitted  that  the  testimony  shows  the    i 
the  tlm'e  referred  to  the  mother  of  the 
fendant  R.  W.  G.  Cayce  was  still  living, 
entitled  under  the  deed  of  1856  to  retain    : 
possession  thereof,  and  that  Cayce's  offc    ' 
surrender  the  possession  was  an  offer  to     i 
render  the  right  held  under  that  deed, 
not  an  assertion  of  an  adverse  right,  and    . 
honor  should  have  held  that  there  was    : 
ussertlon  of  an  adverse  right,  and  8h< 
have  granted  the   motion   for  a  new  t    i 
(21)  Because,  In  his  oi-der  refusing  the 
tlon  for  a  new  trial,  his  honor  held:    'In    : 
Judgment,  there  was  ample  testimony  to  < 
elude  Cayce  was  in  ten  years  for  hime   I 
and  that  Bryce  Imew  It,  or  that  be  liuew    I 
facts  which  would  have  been  notice  to 
reasonable   man,*— when   it   is   respectfi  : 
submitted  that  there  was  no  testimony 
show  that  the  plaintiff  knew  or  ought 
have  known  of  the  death  of  Mrs.  Elizab  i 
R.  Cayce,  or  that  the  possession  of  the    : 
fendant  R.  W.  G.  Cayce  was  adverse  in 
character,  until  shortly  before  the  bring  ; 
of  the  action." 

We  proceed  to  consider  the  exceptions 
their  regular  order: 

First.  The  record  shows  that  his  honor    I 
presiding  Judge  ruled   that   said   testimc 
was  not  competent,  which.  In  effect,  susts 
ed  the  pla/lntiff's  motion. 

Second.  The  ground  of   objection   to  1 1 
testimony  was  not  specified,  and  therefore 
not  properly  before  this  court  for  conside ' 
tioui     Youngblood  v.  Railroad  Oi\,  60  S.  ' 
13,  38  S.  E.  232. 

Third.  Tills  exception  is  subject  to  II 
same  objection. 

Fourth.  What  has  Just  been  said  is  ai 
applicable  to  the  fourth  exception. 

Fifth.  The  fifth  exception  is  likewise  am< 
able  to  this  objection. 

Sixth.  The  first  assignment  of  error  in  tli 
exception  is  that  the  presiding  Judge  em 
In  "leaving  it  to  the  Jury  to  determine  wh: 
tblnpTs,  in  their  Judgment  should  bring  hoii 
notice  of  an  adverse  claim  to  the  true  owner 
We  do  not  see  how  tlie  presiding  Judge  cou 
have  charged  otherwise;  for  if  he  had  to 
them  what  things,  in  his  Judgment,  wou 
bring  home  notice  of  the  adverse  claim,  1 
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iTUBi.  eauiies. 

Eighteenth.  No  specific  eiTor  Is  assigned 
by  this  exception. 

Nineteenth.  This  is  a  correct  statement  of 
the  general  doctrine  when  there  are  no  fidu- 
ciary relations  between  the  parties. 

Twentieth.  This  inyolves  only  a  question 
of  fact,  and  Is  not  reviewable  by  the  court. 

Twenty-First  We  agree  with  the  circuit 
Judge  that  there  was  testimony  to  sustain 
the  facts  therein  mentioned,  and  that  the  mo- 
tion for  a  nefw  trial  vras  prop^ly  refused. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be.  afllrmed. 


BRADLEY   et   aL  ▼.   RICHARDSON  et  al. 

I  Supreme  Court  of  South  Cerolina.     Feb.  22, 

1902.) 
WILL— CONSTRUCTION— RIOHT8  OF  DEVISEES. 
A  will  provided  that,  "should  any  of  my 
said  children  die  without  leaTlng  a  child  or 
children  or  grandchildren  liTing  at  the  time  of 
hiB  or  her  or  their  death,  then  I  dcTise  and  be- 
queath their  portion  to  the  Burvivors."  Held, 
that  the  land  of  a  grandchild  dying  without 
issue  passed  to  the  grandchildren  of  testator 
living  at  death  of  such  grandchild,  to  the  exclu- 
sion of  children  of  a  grandchild  dying  after 
testator,  but  before  the  grandchild,  without 
issue. 

Appeal  from  common  pleas  circuit  court  of 
Barnwell;  Hudson,  Special  Judge. 

Action  by  John  R.  Bradley  and  others 
against  Jane  Richardson  and  O.  O.  Riley. 
From  an  order  sustaining  a  demurrer  to 
second  cause  of  action  and  granting  a  non- 
suit as  to  the  first  cause  of  action,  plaintiffs 
appeal.    Afllrmed. 

Patterson  &  Holman,  for  appellants.  Rob- 
ert Aidrich,  for  appellees. 

POPE,  J.  In  the  complaint  the  plaintiffs 
allege  that  they,  with  the  defendant  Jane 
Richardson,  are  owners  in  fee  as  tenants 
in  common  of  a  tract  of  land  therein  set  out 
by  boundaries,  which  they  further  allege  Is 
In  possession  of  the  defendant  G.  O.  Riley 
under  a  claim  of  ownership  by  him.  The 
plaintiffs  are  all  great-grandchildren  of  Wil- 
liam Cave,  who  died  testate  about  the  year 
18.55,  while  a  citizen  of  Barnwell  county,  in 
this  state.  The  defendant  Jane  Richardson 
is  the  only  living  grandchild  of  said  testa- 
tor, William  Cave.  The  plaintiffs  seek  to 
recover  their  interests  In  said  land  under  a 
construction  they  would  have  the  court  to 
adopt  of  the  said  last  will  and  testament  of 
said  William  Cave,  deceased.  In  their  com- 
plaint for  this  purpose  tbcy  allege  two 
causes  of  action.  The  first  cause  of  action 
Is  the  ordinary  suit  to  recover  lands  unlaw- 
fully held  by  the  defendant  G.  O.  Riley,  and 
herein  It  Is  explained  that  Jane  Richardson, 
who  they  allege  is  a  co-owner  of  said  lands 


lurui  uuii  uiejr   are  au  uie  grvitL-srHuuciui- 

dren  of  William  Cave,  and  allege  how  tbe  re- 
lationship to  said  William  Cave  Is  traced. 
and  also  set  up  certain  portions  of  tbe  will 
of  William  Cave  under  whlcb  they  all^e 
their  rights  to  this  tract  of  land  are  based. 
The  defendants  deny  their  first  cause  of  ac- 
tion, and  demur  to  the  second  cause  of  ac- 
tion on  the  grounds  that  sufficient  facts  are 
not  alleged  to  constitute  a  cause  of  action. 
This  demurrer  came  on  to  be  heard  by  his 
honor  J.  H.  Hudson,  sitting  as  a  special 
Judge.  Judge  Hudson  sustained  tbe  demur- 
rer. Afterwards  a  trial  was  held  before  the 
said  special  Judge  and  a  Jury,  and,  after  the 
plaintiffs  closed  their  testimony,  the  defend- 
ant Riley  moved  for  a  nonsuit,  which  was 
granted.  After  entry  of  Judgment,  an  ap- 
peal was  taken  therefrom  to  this  court  ou 
grounds  which  allege  that  the  presiding 
Judge  erred  In  sustaining  the  demurrer,  and 
also  that  said  Judge  erred  in  granting  tlie 
nonsuit.  Thus  It  will  be  proper  for  us  to 
copy  the  will  of  William'  Cave,  following 
that  with  Judge  Hudson's  order  sostainlu? 
the  demurrer,  and  then  his  order  for  non- 
suit, and,  lastly,  setting  forth  the  grounds  of 
appeal  from  both. 

"The  State  of  South  Carolina.  In  the 
name  of  God,  Amen.  I,  William  Cave,  of 
Barnwell  district,  being  of  sound  and  dis- 
posing mind,  memory,  and  discretion,  do 
make,  ordain,  and  publish  this,  my  last  will 
and  testament,  in  manner  and  form  follow- 
ing, hereby  revoking  all  other  wills  by  me 
heretofore  made:  First  I  give,  devise,  and 
bequeath  to  my  executors  hereafter  to  be 
named  the  sum  of  four  thousand  dollars,  in 
trust  to  be  by  them  loaned  at  Interest  well 
secured,  and  the  annual  proceeds  thereof  to 
be  paid  to  my  daughter,  Elizabeth  Bradley, 
upon  her  separate  receipt  for  her  sapport 
during  her  natural  life;  and  upon  ber  death 
I  give,  devise,  and  bequeath  the  said  sum 
of  four  thousand  dollars  to  my  grandchildren 
and  great-grandchildren,  to  be  divided  equal- 
ly among  them  per  stirpes,  to  hold  and  enjoy 
upon  the  same  terms  and  trusts  as  are  spec- 
ified herein  of  and  concerning  my  other  per- 
sonal estate  devised  and  bequeathed  unto 
them.  Secondly.  Should  my  wife,  Marlon, 
hereafter  have  any  child  or  children  by  me, 
it  is  my  will  that  such  child  or  children  shall 
have  one-half  of  my  estate,  real  and  per- 
sonal, in  fee  simple.  Thirdly.  I  give,  devise, 
and  bequeath  to  my  said  wife  for  and  during; 
her  natural  life  or  widowhood  the  tract  of 
land  whereon  I  now  live,  to  be  divided  from 
my  other  land,  and  containing  two  handred 
and  tliirt.v-six  acres,  with  the  dwdling 
house,  outhouses,  etc.,  and  household  and 
kitchen  furniture,  together  with  all  the  prop- 
erty she  had  when  I  married  her,  and  alM 
the  following  negro  slaves,  to  wit  Pompey. 
Rachel,  Isaac,  and  Allen,  to  be  In  Uen  of 


xo  De  equally  aiviuea  amoiiK  uem  yiay  greai- 
griindchlldren  taking  together  one  share), 
mid  to  be  bolden  and  enjoyed  on  the  same 
tcriDii  and  truata  as  are  apecl&ed  of  and  con- 
cerning my  other  estate  hereinafter  devised 
and  bequeathed  unto  them.  Fourthly.  I 
siTe,  devise,  and  bequeath  unto  my  execu- 
tors, their  administrators  and  assigns,  the 
sum  of  two  hundred  dollars  (in  trust),  to  be 
by  them  loaned  at  Interest  well  secured,  and 
the  annual  proceeds  thereof  paid  to  the 
preacher  In  charge  of  the  Black  Swamp  Cir- 
cuit of  the  Methodist  Episcopal  Church 
South,  to  be  by  him  expended  In  the  cause 
of  domestic  mlsalons.  Fifthly.  It  la  my  will 
and  desire  that  all  my  parlshable  property, 
consisting  of  stock,  provisions,  etc..  be  sold 
as  soon  after  my  death  as  convenient,  and 
at  the  discretion  of  my  executors.  Sixthly. 
I  give,  devise,  and  bequeath  all  of  my  real 
estate  not  herein  disposed  of  to  my  execu- 
tors In  trust  for  my  hereinafter  named  grand- 
i-blldren  and  great-grandchildren  (the  latter 
taking  one  share),  to  be  equally  divided 
among  them,  and  upon  the  death  of  my  or 
either  of  my  said  grandchildren  I  give  the 
portion  of  my  real  estate  which  he  or  she  or 
they  may  have  received  hereby  to  the  child 
or  children  which  he,  she.  or  they  may  have 
living  at  the  time  of  bis,  her,  or  their  death; 
but  should  any  of  my  said  grandchildren 
die  without  leaving  a  child  or  children  mt 
grandchildren  living  at  the  time  of  his,  her, 
or  their  death,  then  I  devise  and  bequeath 
their  portion  to  the  survivors.  But  if  it 
should  be  found  practicable  to  divide  my 
said  realty  equally  and  fairly,  then  It  is  my 
duty  that  the  same  be  sold,  and  the  pnceeda 
thereof  invested  in  other  real  or  personal 
property  by  my  said  executors  for  the  use 
of  my  said  grandchildren,  on  the  same  terms 
and  trusts  as  herein  specified  In  case  no  snch 
sale  should  be  had.  Seventhly.  I  give,  de- 
vise, and  bequeath  unto  my  executors  all 
the  rest  and  residue  of  my  personal  estate  of 
every  kind.  In  trust,  to  be  equally  divided 
among  my  following  named  grandchildren 
and  great-grandchildren,  vis.:  Robert,  Jobn, 
Kichard,  David,  and  Jane  Bradley,  Martha 
Cave.  Mary  Cave,  Sarah  Harley,  Prlscilla 
KIcMlUan,  and  .Tames  and  Eliza  Bradley  (the 
latter  taking  together  one  share),  children 
of  my  deceased  grandson,  William  Bradley, 
to  be  held  by  said  executors  in  trust  upon 
the  following  uses  and  trusts,  and  no  other: 
To  jKtrmlt  my  said  grandchildren  to  have, 
use,  and  enjoy  and  possess  the  said  personal 
estate  wblch  they  may  obtain  hereby,  to- 
gether with  the  Increase  of  the  female 
slaves,  without  lot  or  hindrance  or  account- 
able as  to  the  annual  Income  of  their  labor, 
for  and  during  the  natural  life  and  lives  of 
my  said  grandchildren,  and  upon  their  deaths 
or  the  death  of  either  ot  them  their  portions, 
respectively,  I  give,  devise,   and  bequeatb 


vwa,  <iuiui  ju.  viave  ana  luaiuiew  o.  uave, 
executors  of  this,  my  last  wlU  and  testa- 
ment In  witness  whereof  I  hare  hereunto 
fet  my  hand,  this,  the  eleventh  day  of  May, 
In  the  year  of  our  Lord  one  thousand  eight 
handled  and  forty-nine.    William  Cave." 

Order  sustaining  demurrer:  "I  interpret 
the  sixth  clause  ot  the  testator's  will  as  fol- 
lows: In  this  sixth  daiue  the  testator  has 
disposed  of  bis  entire  real  estate,  devised  It 
to  his  nine  grandchildren  who  are  named 
and  two  great-grandchildren;  the  two  great- 
grandchildren taking  one  share.  Therefore 
he  divided  his  real  estate  Into  ten  shares, 
each  granddilld  to  take  one  staore  and  two 
great-grandchildren  one  Jointly.  Kow  this 
provides  that  each  share  given  to  the  grand- 
children upon  their  death  shall  go  to  his  chil- 
dren living  at  the  time  of  his  death,  but  If 
there  should  be  no  chUd  or  children  living  at 
the  time  of  his  or  her  death,  their  share  Is 
to  go  to  the  survivors.— clearly  meaning  the 
surviving  grandchildren,  because  be  speaks 
of  the  share  given  to  tbe  grandchildren  when 
he  makes  those  limitations.  The  word  *sur- 
Tivoi-s'  clearly  has  no  reference  to  tbe  time 
of  the  death  of  any  grandchild  without  leav- 
ing child  or  children  surviving,  and  does  not 
refer  to  the  time  of  the  death  of  tbe  testa- 
tor. So  that  this  real  estate  of  Mrs.  McMil- 
lan's upon  her  death,  wltlwut  living  at  the 
time  of  her  death  any  dilld  or  children,  must 
go  to  the  survivors,— that  Is,  the  surviving 
brothers  and  sisters,  the  surviving  grand- 
children; and.  if  It  be  a  fact  that  there  is 
but  one  surviving  grandchild,  that  grand- 
child takes  tbe  share.  The  plalstifFs  do  not 
come  within  tbe  meaohig  at  the  word  'sur- 
vivors' here,  and  have  no  Interest  whatever 
In  tbis  real  estate  in  the  sixth  clause  of  the 
will;  and  therefore  tbe  demurrer  as  to  their 
right  to  recover  this  real  estate,  or  any  part 
of  it  or  to  have  a  partition  of  it  must  pre- 
vail; and  it  Is  BO  ordered,  and  the  complaint 
is  dismissed." 

When  tbe  trial  of  tbe  first  cause  of  action 
came  on  for  trial,  the  case  discloses  tbe  fol- 
lowing  statemoite   and    admissions:     "The 
case  tben  proceeded  to  trial  on  the  first  cause 
of  action.    The  plaintiffs  Introduced  In  evi- 
dence deed  of  J.  W.   Lancaster,   sheriff  of 
Barnwell  coimty,  bearing  date  the  23d  day 
of  March,  1878,  and  by  which  said  deed  he 
conveyed  to  John  M.  Cave,  as  executor  of  the 
will  of  William  Cave,  tbe  land  described  in 
the  complaint  herein;    to  have  and  to  hold 
the  said  premises  in  trust  for  the  trusts,  1- 
tents,  and  purposes  declared  and  set  for'-' 
the  will  of  William  Cave,  deceased,  ' 
concerning    the    property    devised 
queathed  thereby  for  the  said  P- 
Mlllan  tor  her  life,  with  llmitp' 
her  death.    It  was  admitted  ' 
the  plaintiffs  were  all  prep 
said  testator,  William  C 
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PrieclUa  McMillan  died  In  the  year  1896, 
and  that  she  left  no  children,  grrandcWldren, 
or  other  bodily  issue  surviving  her  at  that 
time.  It  was  admitted  at  the  trial  that 
PrisciUa  McMillan  Intermarried  with  J.  W. 
Riley.  It  was  admitted  at  the  trial  that  the 
land  described  in  the  complaint  was  the  same 
land  described  in  the  deed  from  J.  W.  Lan- 
caster, sheriff,  to  John  M.  Gave,  executor  In 
tmst  as  aforesaid.  Mr.  Holman,  for  plalntifFs, 
addressed  Mr.  Aldrich,  attorney  for  O.  O. 
Kiley,  defendant,  and  asked  if  be  had  deed 
in  court  from  PrlscUla  McMillan  to  Riley. 
Mr.  Aldrich  replied  that  he  had  the  deed  in 
court,  and  would  allow  the  same  introduced 
in  evidence;  whereupon  It  was  then  admit- 
ted by  counsel  that  defendant  RUey  claimed 
the  land  In  dispute  under  a  deed  from  Pris- 
ciUa McMillan.  It  was  admitted  that  Jane 
Richardson  was  the  sole  surviving  grandchild 
of  William  Cave.  The  plalntlfts'  attorney 
announced  that  they  closed.  Mr.  Aldrich, 
attorney  for  defendant  RUey,  then  moved  for 
a  nonsuit  TTie  Court:  I  adhere  to  my  rul- 
ing on  the  demurrer.  The  plaintiffs  have  no 
interest  in  this  land  under  the  will  of  WU- 
liam  Cave.    I  will  grant  the  nonsuit." 

Order:  "The  testimony  of  the  plaintiffs 
having  closed,  and  the  defendant  having 
moved  for  a  nonsuit,  after  hearing  argument 
of  counsel  it  Is  ordered  that  the  motion  for  a 
nonsuit  be  granted,  and  the  complaint  be  dis- 
missed." 

The  following  are  the  appellants'  grounds 
of  appeal:  "(1)  Because  his  honor  erred  in 
holding  that  the  plaintiffs,  the  great-grand- 
children of  the  said  testator,  did  not  come 
within  the  meaning  of  the  word  'survivors,' 
as  provided  in  said  will,  and  in  holding  that 
they  had  no  Interest  whatever  In  said  real 
estate,  and  in  sustaining  the  demurrer  and 
dismissing  the  complaint  on  such  grounds. 
(2)  Because  his  honor  erred  In  holding  tliat 
the  term  'survivors,'  as  used  in  said  wUl, 
had  reference  solely  to  the  death  of  any  one 
of  the  grandchildren  of  the  testator  without 
leaving  a  child  or  diildren  or  other  bodily 
issue;  and  bis  honor  should  bare  held  that 
the  period  of  survivorship,  as  used  and  em- 
ployed In  said  will,  had  reference  to  the 
death  of  the  testator,  and  that  the  plaintiffs 
were,  therefore,  entitled  to  recover,  they  being 
the  children  of  deceased  grandchildren  who 
survived  said  testator.  (3>  Because  his  honor 
erred  In  sustaining  the  demurrer  and  In  dis- 
missing the  complaint  on  the  grounds  that 
the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  whereas  tbe 
same  aUeged  that  the  plaintiffs  and  defend- 
ant Jane  Richardson  were  the  owners  of  said 
lands  as  tenants  In  common.  In  that  they 
showed  title  to  the  same  under  the  will  of 
said  William  Gave,  tbe  plaintiffs  being  great- 
grandchildren of  the  testator,  and  the  de- 
fendant Jane  Richardson  being  a  grandchUd, 


Because  his  honor  erred  In  rendering  Judg- 
ment dismissing  said  complaint  as  to  second 
cause  of  action  on  the  ground  that  the  same 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  In  that  the  complaint  showed 
from  the  aUegations  thereof  that  the  plain- 
tiffs and  defendant  Jane  Richardson  derived 
title  to  the  said  land  under  the  envisions 
of  the  win  of  the  said  William  Cave;  the  said 
Prlscllla  McMillan,  a  grandchUd,  to  wbom 
said  land  was  devised,  having  died  -wltbout 
leaving  a  child  or  chUdren  or  other  bodily- 
issue,  and  that  the  same  went  over  upon  her 
death  to  the  plaintiffs  and  the  defendant  Jan p 
Richardson,  under  the  limitations  in  said  wUl 
to  survivors.  (5)  Because  his  honor  erred  in 
sustaining  a  nonsuit  as  to  the  evidence  sub- 
mitted In  support  of  the  first  ca^se  of  action 
and  In  withdrawing  the  case  from  the  Jury, 
Inasmuch  as  the  evidence  showed  tbat  tbe 
plaintiffs  and  the  defendant  G.  O.  RUey  claim- 
ed said  property  from  a  common  source,  to 
wit,  the  win  of  William  Cave,  and  the  plain- 
tiffs were  entitled  to  recov^  the  possession 
of  said  land  as  against  the  said  G.  O.  RUey. 
(6)  Because  his  honor  erred  In  granting  a 
nonsuit  as  to  tbe  first  cause  of  action,  and 
In  dismissing  tbe  complaint  on  tbe  ground 
that  the  "plaintiffs  could  take  no  interest  in 
the  said  property  under  the  wlU  of  Wnilam 
Cave,  as  they  were  not  included  within  the 
term  'survivors,'  as  used  in  the  sixth  d&use 
of  the  said  will.  (7)  Because  his  honor  erred 
in  granting  a  nonsuit  to  the  first  cause  of 
action  herein  and  in  withdrawing  the  case 
from  tbe  Jury;  whereas  his  honor  should 
have  hedd  that.  Inasmuch  as  the  defendant 
RUey  claimed  under  PrlscUla  McMillan,  a 
granddaughter  of  testator,  who  died  wltbout 
leaving  a  chUd  or  children  or  other  bodUy 
issue,  and  tbe  plaintiffs  were  the  children 
of  predeceased  grandcbUdren  who  snrvlTpd 
the  testator,  tbat  they  were  entitled  to  be 
brought  under  the  provisions  of  said  wiU 
to  "survivors,'  and  were  therefore  entitled  to 
recover  the  possession  of  said  land  as  against 
defendant    G.  O.  Riley." 

It  is  evident  from  the  pleadings  and  tbe 
facts  admitted  that  the  contention  here  grows 
out  of  rival  claimants  in  the  same  family 
of  tbe  share  of  William  Cave's  property 
which,  under  his  wUI,  passed  to  bis  grand- 
daughter, PrlsdUa  McMlUan,  who  departed 
this  life  some  time  in  the  year  1896,  wltbout 
child  or  children  or  other  lineal  descendant. 
So  that,  therefore,  tbe  question  presented  by 
the  appeal  here  pending  and  to  be  disposed 
of  by  us  Is  really  as  to  what  period  of  time 
tbe  limitation  over  provided  in  the  win  of 
WlUiam  Cave  took  effect  So  far  as  the  rec- 
ord speaks,  all  the  grandcbUdren,  nine  in 
number,  received  their  shares  under  the  will. 
Tbe  share  of  PrlscUla  McMUlan,  tt  Is  con- 
tended by  the  plaintiffs,  is  limited  to  the 
grandchild  alive  and  the  great-grandchUdreu 
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grandchildren,"  with  reference  to  the  relation- 
ship of  the  parties  now  before  the  court  to 
William  CaTe,  the  testator.  It  seems  to  us 
that  the  presiding  Judge  was  clearly  right 
In  his  analyslg  of  the  sixth  and  seventh  claus- 
es of  the  will  In  question.  The  Intention 
of  the  testator  was  to  benefit  these  grand- 
children. He  named  each  one  of  them.  In 
order  to  avoid  the  property  so  provided  for 
these  grandchildren  going  to  any  parties  who 
Tvere  not  of  his  blood,  the  testator  was  care- 
ful to  require  that  the  share  of  one  of  his 
grandchildren  who  should  die  should  first  de- 
scend to  the  Issue  of  such  grandchild;  but 
he  also  provided  that,  in  the  event  one  or 
more  of  his  grandchildren  should  die  leaving 
no  issue  then  living,  the  share  should  go  to 
the  survivors  of  them.  What  "survivors"  did 
he  Intend  to  take  in  such  an  event?  Why, 
very  clearly  the  clasa  the  grandchildren  who 
should  then  be  alive.  It  would  be  hard  to 
reach  any  ether  conclusion.  In  view  of  the 
Innguage  employed  by  the  testator  in  his 
will.  The  cases  of  Reams  v.  Spann,  26  S.  C. 
561.  2  S.  E.  412,  and  Swlnton  v.  Legare,  2 
McCord,  Eq.  440,  are  in  support  of  this  doc- 
trine. Although  the  appellants  have  present- 
ed several  grounds  of  appeal,  they,  in  com- 
mendable candor,  admit  that  the  construction 
of  the  will  of  William  Cave,  deceased.  Is  all 
that  is  really  sought  We  think  that  Judge 
Hudson  committed  no  error  either  in  sustain- 
ing the  demurrer  or  in  granting  a  nonsuit. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afilrmed. 


HALK  T.  STODDARD. 

(Supreme  Court  of  South  Carolina.     March  3, 

1002.) 

APPBALr— REVIBW— REFBRBNCE— RBFTJSAIj    TO 
RECOMMIT. 

Where  a  case  has  beeu  referred,  and  the 
report  of  the  referee  has  been  filed,  a  motion 
to  recommit  or  revoke  the  order  of  reference 
and  allow  the  case  to  stand  for  trial  on  the 
pronnd  that  certain  witnesses  would  swear  in 
favor  of  the  mover,  who  had  not  been  exam- 
ined before,  and  whom  the  party  could  not 
find,  the  reasons  for  the  failure  to  find  them 
being  given,  and  also  because  a  witness  de- 
sired to  change  bis  testimony,  ia  addressed  to 
the  discretion  of  the  court,  and  his  refusal  will 
not  be  disturbed. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;    Townsend,  Judge. 

Action  by  Martha  Halk  against  Laura  H. 
Stoddard.  From  an  order  refusing  to  set 
aside  the  report  of  the  referee,  plaintiff  ap- 
peals.   AflSrmed. 

W.  H.  Martin,  for  appellant.  Adam  O. 
Welbom,  for  appellee. 

POPE,  J.  This  action  was  commenced  in 
tbe  court  of  common  pleas  of  Laurens  coun- 
ty, In  this  state,  to  cancel  and  set  aside  a 


and  a  cloud"  upon  the  plaintiiTs  title  to  a 
tract  of  land  situate  In  Laurens  county,  in 
this  state,  containing  about  145  acres.  Tbe 
answer  denied  that  the  deed  was  a  forgery 
or  a  fraud.  By  consent  of  all  parties.  Judge 
Benet  referred  all  the  Issues  of  law  and  fact 
to  Frank  P.  McGowan,  Esq.,  as  special  ref- 
eree. Aftw  taking  all  tbe  testimony  offered 
at  tbe  reference,  and  after  argument,  tbe 
special  referee  made  bis  report,  wherein  he 
found  all  the  Issues  of  law  and  fact  against 
the  plaintiff.  The  plaintiff  duly  excepted  to 
the  report.  At  the  term  of  court  when  the 
cause  would  have  been  heard  on  its  merits, 
the  plaintiff,  upun  affidavits,  after  due  notice, 
applied  to  the  circuit  judge.  Judge  Townsend, 
to  recommit  the  report  to  a  special  ref^ee. 
The  aflidavlts  submitted  were  as  follows: 
W.  H.  Martin,  Esq.,  plalntifTs  attorney,  O. 
G.  Thompson,  LlUle  F.  Babb,  Maj.  W.  A. 
Watts,  C.  W.  Tune.  In  Mr.  Martin's  affidavit 
be  states  that,  although  he  attempted  to  see 
the  deed  before,  be  was  only  able  to  see  tbe 
same  a  few  days  before  tbe  refere'nce  was 
held.  In  Mr.  Thompson's  affidavit  be  states 
that  he  testified  at  the  reference  that  the 
signature  of  C.  M.  Kellett,  who  was  a  sub- 
scribing witness  to  the  deed  itself,  and  also 
signed  the  proof  of  the  same  for  registration, 
was  his  genuine  signature,  but  since  that 
time,  by  a  comparison  of  tbe  signature  of 
Mr.  Kellett  to  the  deed  as  a  witness  with 
the  signature  of  Mr.  Kellett  to  other  papers 
which  the  witness  knew  he  bad  signed,  he 
has  been  greatly  shaken  in  his  confidence  . 
in  the  genuineness  of  the  signature  of  Mr. 
Kellett  to  the  deed;  and  that,  if  now  called 
to  testify,  he  would  have  to  say  that  "the 
signature  of  said  Kellett  to  said  deed  was 
not  genuine."  The  affidavit  of  Mrs.  Babb, 
who  was  the  widow  of  Mr.  Kdlett,  swears 
that  she  does  not  believe  tbe  signature  to  be 
that  of  her  former  husband.  Maj.  Watts,  In 
his  affidavit,  says,  from  tbe  comparison  of  C. 
M.  Kellett's  signature  as  a  witness  to  tbe 
deed  with  other  signatures  of  Kellett  said  to 
be  genuine.  It  is  not  the  genuine  signature 
of  C.  M.  Kellett  So  swears  also  Mr.  C. 
W.  Tune. 

Upon  hearing  the  affidavits  read,  and  after 
argument.  Judge  Townsend  held  as  follows: 
"This  is  a  motion  to  set  aside  tbe  special 
referee's  report  and  recommit  the  cause,  or 
to  revoke  the  ordo-  of  the  reference  and  allow 
the  cause  to  stand  open  for  trial.  The  mo- 
tion was  marked  'Heard'  by  me  at  tbe  July 
term  of  this  court  at  Laurens,  S.  0.,  1901, 
and  the  bearing  was  had  afterwards  at  a  time 
agreed  on  by  counsel.  No  authority  has  been 
cited  authorizing  such  an  order  as  Is  asked 
for,  and  I  cannot  see  how  such  an  order  could 
be  granted,  except  for  fraud  practiced  on  the 
special  referee  at  the  reference,  or  at  some 
time  while  the  cause  was  before  him,  or  for 
undue  infiuence,  duress,  or  something  similar 


one  iota  irom  tJbe  patn  or  duty,  unless  rrana 
were  practiced  on  bim.  But,  as  I  have  said, 
nothing  of  the  kind  has  been  alleged  or  In- 
timated In  any  way  whatever,  and  I  only 
mentioned  these  matters  as  the  only  grounds 
upon  which  the  order  asked  for  could  be 
granted.  So  these  mattera  are  out  of  the 
question,  and  need  not  be  considered.  The 
only  order  that  could  be  made  with  any  rea- 
son would  be  an  order  to  allow  a  witness 
(Mr.  Thompson)  to  go  back  on  the  stand  and 
correct  his  former  testimony.  This  Is  often 
done  In  the  trial  of  a  cause,  provided  such 
leave  Is  asked  for  before  the  trial  closes. 
But  such  an  order  Is  not  asked  for  in  this 
case,  and.  If  it  were,  I  cannot  see  how  it 
would  be  proi)er  to  grant  It  under  the  circum- 
stances surrounding  this  case.  I  refer  to  the 
stage  of  the  case  at  which  the  motion  was 
made.  The  order  of  reference  was  passed 
In  October,  1900.  The  reference  was  held 
In  November,  1900,  at  which  very  nearly 
20  witnesses  were  sworn.  Among  them  was 
Mr.  Thompson,  whose  testimony  It  ta  now 
sought  to  have  corrected.  The  special  ref- 
eree filed  his  report,  Including  his  conclusions 
of  law  and  fact,  several  months  ago.  After 
this  lapse  of  time,  and  at  this  stage  of  the 
case,  it  seems  to  me  that  it  would  be  an 
abuse  of  discretion  to  allow  witnesses  to 
go  back  on  the  stand  to  correct  their  former 
testimony.  The  testimony  in  question  relat- 
ed to  the  genuineness  of  the  signature  of 
C.  M.  Kellett,  an  alleged  witness  to  the  deed 
sought  to  be  set  aside  and  canceled  by  this 
action.  At  the  reference  Mr.  Thompson  tes- 
tifled  his  belief  as  to  the  genuineness  of  Kel- 
lett's  signature.  Since  that  he  says  in  his 
affldflrlt(one  of  the  motion  papers)  that  he  has 
examined  the  said  signature  again,  and  also 
other  signatures  of  Kellett  which  he  knows 
to  be  genuine,  and  that  he  'has  reached  the 
conclusion  that  there  are  grave  doubts  in  this 
deponent's  mind  as  to  genuineness  of  said 
signature,'  "and  this  deponent  wotdd  now.  If 
colled  upon  to  testify,  have  to  say  that  he 
did  not  believe  that  the  alleged  signature  was 
genuine.'  Tlje  widow  of  Kellett  (now  Mre. 
Babb)  was  not  sworn  at  the  reference,  but 
snys  In  her  affidavit  (one  of  the  motion  pa- 
pers) that  she  does  not  believe  said  signatnre 
Is  genuine.  It  is  proposed  to  swear  her.  It 
Is  not  shown  what  effort  If  any,  was  made 
to  procure  her  attendance  at  the  flrat  refer- 
ence. It  is  sought  to  examine  two  other  new 
witnesses,— Mr.  Watts  and  Mr.  Tune,  both 
of  whom  reside  In  the  city  of  Laurens,— who 
would  testify  against  the  genuineness  of  the 
said  signature  upon  a  comparison  of  hand- 
writing. Thus  it  will  seem  that  it  ia  pro- 
posed to  re-examine  one  witness,  the  others 
being  entirely  new.  In  my  opinion,  to  re- 
commit the  report  for  such  purpose  upon  the 
grounds  urged  would  be  an  abuse  of  my  dis- 
cretion:   and,  besides,  as  there  has  been  a 


my  renmai  to  grant  tne  motion  on  my  aucre- 
tlon.  It  will  be  observed  that  this  Is  not  a 
case  of  newly-dlacorered  testimony,  bat  of 
newly-discovered  witnessea,  except  Mr. 
Thompson,  who  is  probate  Jndge  of  Ijaarena 
county,  and  has  his  office  in  the  court-boiiae 
bnildlng.  It  Is  therefore  ordered  and  adjudg- 
ed that  the  motion  be  refused." 

From  this  order  of  Judge  Townsend  the 
plaintiff  appeals  on  the  following  Kronnds: 
"(1)  It  Is  respectfully  submitted  that  bis  hon- 
or D.  A.  Townsend  ored  in  holding  no  order 
oould  be  granted  in  this  case  tot  the  pur- 
pose of  recommitting  the  case  to  the  special 
referee  except  for  fraud  practiced  od  the  ref- 
eree, or  undue  influence,  or  duress,  or  some- 
thing similar  to  these.  (2)  That  be  erred  in 
holding  that  the  only  order  that  oould  be 
made  In  reason  would  be  to  let  the  witness 
Mr.  Thompson  go  back  on  the  stand  to  cor- 
rect his  testimony.  (3)  He  erred  In  holding 
that  at  this  stage  of  the  case  It  would  be  an 
abuse  of  discretiaa  to  allow  the  witness  to 
even  correct  his  testimony.  (4)  He  ored  In 
holding  that  no  effort  was  shown  to  have 
been  made  to  procure  the  attendance  of  the 
witness  Bfrs.  Babb,  when  it  Is  respectfully 
submitted  the  plaintiff  did  all  she  could  to 
procure  witnesses  when  neither  She  nor  her 
attorney  were  allowed  the  possession  of  the 
alleged  deed  for  such  purposes.  (5)  He  erred 
In  not  recommitting  the  case,  when  he  found 
as  a  matter  of  fact  that  there  were  tluee 
new  witnesses  sought  to  be  examined,  (a) 
And  in  holding  to  recommit  the  case  for  sncli 
purpose  would   be  an   abuse  of  discretion: 

(b)  that  he  could  not  recommit  the  case  aft- 
er the  special  referee  had  made  his  report: 

(c)  that  the  report  of  the  special  referee  was 
a  Judicial  opinion  rendraed  in  the  case,  (tt) 
Because  he  erred  tai  holding  that  It  was  not 
a  case  of  newly-discovered  testlmooy,  bat  of 
newly-discovered  witnesses.  (7)  That  be  err- 
ed In  not  holding  that  it  would  be  an  abuse 
of  discretion  not  to  recommit  the  case  upon 
tiie  showing  made  by  plaintiff.  (8)  Becaoae 
he  erred  in  not  recommitting  the  case  for 
a  rehearing  before  the  special  referee.  C9) 
Because  he  erred  in  not  recommitting  the 
case  for  ,the  piupose  of  allowing  the  plaintiff 
to  Introduce  her  additional  testimony  and  al- 
low the  special  referee  to  pass  upon  the 
same.  (10)  Because  he  erred  in  not  holding 
that  the  plalntlfTs  showing  was  sufficient  to 
warrant  the  granting  of  a  new  trial  or  re- 
hearing, and  In  not  recommitting  the  case 
for  tiiat  purpose." 

•  We  will  now  pass  upon  these  grounds  of 
appeal.  It  is  well  to  remember  In  all  such 
cases  as  the  present  that  they  are  addressed 
to  the  sound  discretion  ot  the  drcnlt  Judge 
before  whom  they  are  brought.  The  law 
wisely  commits  them  to  his  decision,  and  In 
no  case  will  this  court  Interfere  therewith 
unless  some  palpable  error  Is  made  by  turn. 
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der  the  law  to  grant  such  motion,  that  would 
be  a  legal  error  which  we  would  correct, 
upon  the  ground  that  the  law  does  grant 
him  such  power  when  be  Is  satisfied  that  the 
case  made  before  htm  justifles  granting  the 
mction.  In  the  case  at  bar,  however,  the 
circuit  judge  uses  this  language  In  his  order: 
"But  I  base  my  refusal  to  grant  the  motion 
on  my  discretion."  It  la  true,  he  had  de- 
veloped In  his  order  what  he  conceived  were 
the  objections  to  the  exercise  by  him  of 
his  power  to  grant  this  motion.  There  can 
be  no  doubt  that,  after  a  special  referee  has 
filed  his  report  in  the  cause,  thereby  It  is 
placed  In  the  power  of  the  losing  party  to 
afterwards  strengthen  his  side  of  the  case. 
This  Is  true  of  nearly  every  case  tried.  Still, 
such  a  power  does  not  appeal  to  the  discre- 
tion of  the  circuit  Judge  unless  fcr  good 
cause  shown,'  The  whole  testimony  by  afll- 
davlts  Is  cumulative,  for  at  the  hearing  be- 
fore the  special  referee  many  witnesses  were 
offered  as  to  the  genuineness  of  the  deed  In 
question,  and  It  Is  as  to  this  issue  that  the 
witnesses  are  sought  to  be  had.  Of  neces- 
sity, unless  for  the  strongest  reason,  a  deci- 
sion once  reached  should  be  final.  When  a 
party  has  once  had  his  or  her  day  In  court, 
the  trial  should  end.  The  first  exception  Is 
overruled.  The  circoit  Judge  did  conform  his 
decision  to  the  points  suggested  in  this  ex- 
ception. He  finally  based  his  order  upon  the 
exercise  of  his  discretion. 

So,  too,  the  second  exception  is  overruled. 
Mr.  Thompson  testified  at  the  hearing  before 
the  special  referee  he  knew  the  deceased 
witness  to  the  deed.  He  was  familiar  with 
his  handwriting. 

As  to  the  third  exception,  it  would  have 
l>een  error  in  the  circuit  Judge  to  allow  Mr. 
I'hompson  to  simply  correct  his  testimony. 
What  would  have  become  of  the  right  to 
cross-examine  the  witness?  This  exception 
is  overruled. 

As  to  the  fourth  exception,  we  see  no  error 
bere.  The  plaintiff  did  not  ask  an  adjourn- 
ment of  the  reference  to  obtain  other  testi- 
mony. 

As  to  the  fifth  exception,  no  good  ground  is 
shown  why  this  cumulative  testimony  could 
not  be  liad  under  due  diligence.  The  excep- 
tion Is  overruled. 

As  to  the  sixth  exception,  we  see  no  legal 
error.  It  was  but  an  apt  way  adopted  by 
the  circuit  Judge  to  call  the  testimony  de- 
sired to  be  offered  cumulative  testimony. 

The  seventh  exception  1b  overruled.  It  Is 
too  general. 

The  eighth  exception  is  overruled.  It  is 
also  too  general. 

The  ninth  exception  has  virtually  been  al- 
ready passed  upon.    It  is  overruled. 

The  tenth  exception  Is  overruled.  The  de- 
termination as  to  the  snfBicIency  of  the  show- 
ing was  confided  to  the  circuit  Judge. 


V.  Workman,  15  S.  O.  547;  State  v.  D<Mi 
Carlos,  S8  S.  O.  227,  16  S.  E.  832;  State  v. 
Hoover,  83  S.  O.  403,  12  S.  B.  8;  Watkins 
.'.  Lang,  17  S.  C.  21;  Symmes  v.  Symmes, 
18  S.  C.  601;  Caulfield  v.  Charleston  Ca,  19 
S.  C.  600. 

It  is  the  Judgment  of  this  court  that  the 
order  aM>ealed  from  be  affirmed,  and  that 
the  cause  be  recommitted  to  the  circuit  court 
for  a  hearing  upon  plalntlCfs  exceptions  to 
the  rep<»t  of  the  special  referee. 


8T.\TE  ex  rel.  DE  ZABALJAUREQtn  «t  al. 

V.  COMMISSIONERS  OP  PILOTAGE. 

(Supreme  Court  of  South  Carolina.     Feb.  29, 

1002.) 

APPEAL— EXCEPTIONS— StJPPICIENCT— PILOT- 
AGE—RBOULATION3—FBBS. 

1.  On  a  petition  for  mandamns  to  compel  de- 
fendants to  pay  certain  pilotage,  an  exception 
that  the  court  erred  iu  finding  relator  entitled 
to  the  pilotage  fees  is  too  general  to  be  con- 
sidered. 

2.  Rev.  St.  1803.  H  1367-1388  (being  the 
regulations  for  pilotage  in  the  state),  author- 
ize the  board  of  commissionera  for  Beaufort 
to  require  the  pilots  to  give  bonds,  and  forbid 
any  one  to  bring  iu  a  vessel  unless  he  has  a 
license.  Held  that,  where  a  pilot  refused  to 
give  the  bonds  as  required,  the  commissioners 
could  properly  revoke  his  license,  so  that  there- 
after he  was  not  entitled  to  irilotage  for  board- 
ing a  vessel  and  bringing  her  into  port. 

Appeal  firom  common  x^eas  circuit  court  of 
Beaufort  county;   Buchanan,  Judge. 

Petition  by  the  state,  on  the  relatl<Hi  of 
Agapito  de  Zaboljauregni  and  another,  for 
writ  of  mandamns  against  Oeorge  P.  Elliott 
and  others,  commissioners  of  pUotage.  From 
an  order  directing  the  writ,  the  commls- 
alooers  appeal.    Reversed. 

W.  J.  Verdler,  for  appellants.  Tho.  Tal- 
bird,  for  respondents. 

POPE,  J.  The  petitlonerB  applied  to  his 
honor  O.  W.  Buchanan,  presiding  Judge,  for 
a  writ  of  mandamus  to  compel  the  appellants, 
as  the  commissioners  6t  pilotage  fcr  Beau- 
fort, to  pay  to  the  petitioners  the  arum  of  $209, 
which  sum  had  been  deposited  with  said  com- 
missioners by  the  schooner  Alice  Holbrook 
as  the  pllof  s  fees  for  bringing  said  schooner 
into  and  out  of  the  harbor  over  which  the 
said  commissioners  preside.  The  circuit 
Judge  on  the  29th  March,  1001,  Issued  a  rule 
to  said  board  of  commissioners,  requiring 
them  to  show  cause  why  a  peremptory  writ 
of  mandamns  fftioald  not  Issue  to  require 
them  to  pay  the  petltloneTB  said  pllof  s  fees. 
The  said  board  of  comralssiODers  made  the 
following  return  to  said  rule  (omitting  the 
caption):  "Gao.  P.  Elliott,  O.  F.  Goodwin, 
B.  B.  Chadwick,  and  Robert  Mare,  commis- 
sioners of  pilotage  of  Beaufort,  upon  whom 
has  been  served  an  order  to  eAiow  cause 
herein,  for  cause  showeth:    Tbat  when  they 
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an  uusatisfactory  and  Insufficient  condition. 
Thereafter,  on  the  1st  of  January,  1000,  after 
carefully  reviewing  the  situation  and  con- 
ferring -H-lth  the  various  pilots.  It  was  deemed 
advisable  to  require  the  bonds  of  all  the 
pilots  and  their  licenses  to  be  renewed,  and 
to  that  end  the  board  adopted  the  following 
motion:  'On  motion  of  Capt  Gtodwin,  the 
secretary  was  Instructed  to  notify  the  pilots 
to  renew  ihcir  bonds  and  licenses  at  once.' 
All  of  the  pilots  promptly  complied,  except 
Agapito  de  Zabaljauregul.  On  the  16th  Oc- 
tober, 1900,  the  said  Agapito  de  Zabaljau- 
regul not  having  yet  compiled  with  the  re- 
quirements of  the  board  as  above  stated,  the 
secretary  was  Instructed  to  notify  him  that 
he  must  at  once  renew  his  license,  and  he 
was  thereupon  personally  notified  by  the 
chairman  of  the  board,  Geo.  P.  Blliott.  On 
the  6th  day  of  March.  1901,  Pilot  James  B. 
Evans,  in  charge  of  pilot  boat  No.  5,  repwted 
to  the  board  that  Agapito  de  Zabaljauregul 
on  the  24th  day  of  February,  1901,  not  having 
a  license  so  to  do,  bad  boarded  the  schooner 
Alice  Holbrook  and  piloted  her  Into  this  port; 
and  he  claimed  the  pdlotage  fees  therefor  on 
behalf  of  James  O'Brien,  one  of  the  pilots 
attached  to  boat  No.  S,  who  had  spolcen  and 
claimed  the  vessel  first,  aSter  finding  Agapito 
de  Zabaljauregul  Illegally  aboard  of  her. 
Notice  of  the  claim  filed  by  Pilot  Evans  was 
given  to  Agapito  de  Zabaljauregol,  and  on 
the  25th  day  o>f  M<ircb,  1901,  be  appeared 
before  the  board,  and  through  Tbomas  Tal- 
bird,  Esq.,  as  bis  attorney,  filed  an  answer  in 
conjuncticm  with  lllot  John  Murray,  who 
then  for  the  first  time  advanced  any  claim. 
All  parties  were  befcx-e  the  board,  and  a  full 
hearing  of  the  matter  was  had.  The  board 
found  as  follows:  That  Agapito  de  Zabal- 
jauregul on  the  24th  day  of  February,  1901, 
when  he  boarded  the  schooner  Alice  Hol- 
brook and  proceeded  to  bring  her  into  port, 
did  not  have  a  license,  and  was  disqualified 
to  act  as  a  pilot  That  Pilot  John  Murray, 
claiming  to  I>e  a  partner  of  Agapito  de  Zabal- 
jauregul, and  Icnowing  him  to  be  Illegally 
aboard  of  said  schooner,  made  no  report  of 
tbe  matter,  and  took  no  steps  to  claim  the 
pilotage  fees,— on  the  contrary,  endeavored 
to  cover  up  the  violation  of  law  on  the  part 
of  his  partner,  and  enable  him  to  obtain  the 
benefit  of  bis  illegal  conduct;  and  only  after 
he  found  tbe  matter  had  been  reported,  and 
the  pilotage  fees  claimed  by  another,  he 
then  seeks  to  make  a  claim.  That  James 
O'Brien  was  the  duly  Ucemsed  pilot  who 
spoke  outside  and  claimed  said  schooner  after 
finding  Agapito  de  Zabaljauregul  Illegally 
aboard  of  her.  Upon  this  state  of  facts 
found  by  the  board,  they  on  the  25th  March, 
1901,  decided  that  the  pilotage  fees  of  tbe 
Bcboi  ner  Alice  Holbrook,  inw.inl  and  oiit- 
"ivard,   are   due    to   pilot   boat   No.   u,    Capt. 


order,  directed  the  writ  to  issue,  requiring 
the  said  commissioners  to  pay  over  to  tbe 
petitioners  the  said  sum  of  $209.  ]<^rom  this 
order  of  Judge  Buchanan  tbe  commiseioners 
have  appealed  to  this  court  on  tbe  following 
grounds:  "(1)  Because  tbe  cb-cnit  judge  erred 
in  finding  the  relati.rs,  Agapito  de  Zabaijau- 
ragui  and  John  Murray,  entitled  to  the  pilot- 
age fees  of  the  schooner  Alice  Holbrook.  (li^ 
Because  the  circuit  judge  erred  in  not  finding 
that  on  the  24tb  day  of  Fet)ruary,  1901,  when 
Agapito  de  Zabaljauregul  boarded  as  piloc 
the  said  Alice  Holbrcok,  and  piloted  ha  in. 
be,  tbe  said  Zabaljauregul,  was  disquaUfie<i 
to  act  as  pilot,  and  had  no  right  to  so  pilot 
said  schooner.  <3)  Because  the  fact  tiaving 
been  found  by  tbe  board  of  pilot  commission- 
ers that,  when  Zabaijauregui  piloted  the 
schooner  Alice  Holbnx^,  be  was  disqualUieii 
as  pilot,  and  had  no  license  so  to  do,  it  was 
error  in  the  circuit  judge  to  hold  bim  «iti- 
tied  to  the  fees  of  pilotage,  or  any  port  there- 
of. (4)  The  rights  and  liabilities  of  a  pilot 
are  individual,  and  it  was  error  In  tbe  cir- 
ciut  judge  to  hold  Murray  and  Zabaljauregul 
Jointly  entitled,  as  copartners,  to  the  fees,  (ot 
If  Zabaljauregul  was  entitled  to  tbe  fees, 
then  surely  Murray  could  not  be.  Any  ar- 
rangement they  might  liave  had  was  a  per- 
sonal matter  between  them,  and  could  not  be 
considered  In  dealing  with  them  as  pilots: 
and  it  was  error  to  consider  their  alleged 
partnership,  and  hold  Murray  Jointly  enti- 
tled. (6>  If  Zabaljauregul  was  dUaqnalifieJ. 
and  so  not  entitled  to  tbe  fees,  Murray  cer- 
tainly had  no  claim  to  th«n,  w  any  part  of 
them:  the  evidence  showing  that  he  never 
sought  to  claim  the  schooner  as  rightful  pilot 
On  the  contrary,  that  his  entire  effort  was 
to  protect  Zabaljauregul  and  cover  up  his 
illegal  conduct."  We  will  now  examine  these 
exceptions.  Tbe  first  exception  Is  too  gen- 
eral to  be  noticed  by  us.  We  will  examine 
tbe  other  exceptions  In  a  group. 

The  regula.tions  of  pilotage  In  tbls  state 
may  be  found  in  Rev.  St  1893.  U  1357- 
1388,  inclusive.  The  board  of  commission- 
ers of  pilotage  for  Beaufort  Is  composed  "f 
four  members.  Liberal  power  is  bestowed 
upon  such  Ixwrd.  As  such  board,  they  bad 
the  power  to  require  pilots  to  give  new  bonds, 
finding  many  of  such  bonds  defective.  Tbe 
petitioner  Agapito  de  Zabaljauregul  was 
twice  notified  by  the  board  to  give  a  new 
bond  as  a  idiot  on  the  penalty  of  being  sus- 
pended from  his  office.  He  failed  or  refused 
to  give  the  bond.  His  license  was  tberebr 
revoked.  Section  1376  especially  forbids  aar 
one  to  bring  in  or  carry  out  of  a  port  any 
vessel  imlees  he  has  a  license  as  such  pU<& 
This  l>eing  so,  although  the  said  Agapito  de 
Zabaijauregui  first  reached  and  boarded  tbe 
schoouer  Alice  Hi  ilbrook  and  brought  her  into 
port   he   was   not   entitled   to   compensatioD 


benefit  therefrom.  The  circuit  Judge  erred 
In  holding  that  the  petltloaera  were  entitled 
to  theae  pilotage  fees.  The  board  of  com- 
missioners correctly  decided  that  Pilot  James 
B.  Srvans  was  entitled  to  these  fees,  for  he 
was  the  first  licensed  pilot  to  reach  the 
schooner  Alice  Holbrook.  The  law  and  prac- 
tice as  to  pilots  in  this  state  are  well  con- 
sidered in  the  opinion  filed  by  Chief  Justice 
Melver  in  the  case  of  O'Brien  v.  De  Lar- 
rlnaga,  tt  S.  G.  497,  27  S.  B.  481.  The  prin- 
ciples therein  fixed  nde  this  case.  The  ex- 
ceptions as  grouped  are  well  taken. 

It  is  tlie  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  is  rerersed,  and 
the  cause  is  remanded  to  the  circuit  court 
for  an  order  there  to  be  made  directing  the 
board  of  pilot  commiSBlonere  for  Beaufort  to 
pay  the  1209  to  Pilot  Oaptein  James  B.  Br- 


McMAHON  T.  PUGH  et  al. 

(Supreme  C!oart  of  Soath  Carolina.     Feb.  2B, 

1802.) 

APPBAL-RBVIBW— DEFAULT  JUDOMENT. 

1.  The  findiM  of  fact  by  the  trial  court  on 
a  motion  by  defeudant  to  open  a  judgment 
taken  against  him  by  hla  excusable  neglect 
cannot  be  reviewed  by  the  supreme  court 
where  no  abase  of  discretion  is  shown. 

2.  Where  a  defanlt  judgment  goes  beyond 
the  relief  asked  in  tlie  complaint,  the  remedy 
of  defendant  is  by  appeal,  and  not  by  motion 
to  open  the  judgment. 

3.  The  circuit  court  on  default  has  jurisdic- 
tion to  render  any  judgment  to  whi<4i  plaintift 
is  entitled  under  the  relief  demanded  in  the 
complahnt. 

Appeal  from  common  pleas  circuit  court 
of  Richland  county;   Gary,  Judge. 

Action  by  C.  O.  McMahon  against  William 
Pugh  and  others.  Judgment  for  plaintiff. 
Fronr  an  order  refusing  to  open  a  default 
and  permit  defendants  to  plead,  they  appeal 
on  the  following  exceptions:  "(1)  Because 
bis  honor  erred  in  holding  that  the  defend- 
ants had  been  represented  by  Mr.  P.  H.  N^- 
son,  a  practicing  attorney  at  the  Columbia 
bar,  for  about  two  weeks  previous  to  the 
expiration  of  the  time  to  answer  as  extend- 
ed therein,  whereas,  as  a  matter  of  fact,  the 
record  shows  that  Mr.  Nelson  merely  con- 
ferred with  one  of  the  defendants  in  regard 
to  a  fee  to  be  charged  In  the  event  of  bis 
being  retained  as  their  attorney  in  said 
cause.  (2)  Because  his  honor  erred  in  hold- 
ing, 'I  do  not  think  the  neglect  to  answer 
was  such  as  would  warrant  me  in  opening 
said  Judgment,'  and  in  not  holding  that  the 
Judgment  should  be  opened  and  defendants 
allowed  to  answer.  (3)  Because,  as  a  mat- 
ter of  law,  in  accordance  with  section  297 
of  the  Code  of  Civil  Procedure,  a  Judgment 
by  default  should  have  been  limited  to  the 
relief  demanded  in  the  complaint,— that  is, 
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as  the  relief  granted  was  more  than,  and  en- 
tirely different  from,  that  demand,  his  honor 
erred  in  not  holding,  as  a  matter  of  law, 
that  the  Judgment  should  be  opened,  and  the 
defendants  allowed  to  answer.  (4)  Because 
his  honor  erred  in  not  holding  that  the  order 
for  Judgment  by  default  was  obtained 
through  the  mistake,  inadvertence,  surprise, 
and  excusable  neglect  of  the  defendants,  aa 
shown  by  the  facts  submitted,  and  in  that 
the  defendants  were  entitled  to  rely  implic- 
itly upon  the  terms  of  section  287  of  the 
Code  of  Civil  Procedure.  (B)  Because,  as  a 
matter  of  law,  under  the  terms  of  section 
297  of  the  Code  of  ClvO  Procedure  the  cir- 
cuit court  was  without  Jurisdiction  to  ren- 
der a  Judgment  by  default  for  $616.66  and 
costs,  upon  the  pleadings  in  said  cause, 
against  the  defendants,  inasmuch  as  more 
relief  was  granted  than  was  demanded." 
Affirmed. 

Hunter  A.  Olbbes,  for  appellants.  Dun- 
can &  Tompkins,  for  appellee. 

McIVER,  0.  J.  This  la  an  appeal  from  an 
order  of  his  honor  Judge  Ernest  Gary,  of 
which  the  following  is  a  copy:  "Tbfs  cause 
came  on  to  be  heard  by  me  on  July  6,  1901. 
on  motion  of  the  defendants  for  an  order  set- 
ting aside  order  for  Judgment  in  said  cause, 
opening  same,  and  allowing  the  defendants 
to  answer  the  ciHnplalnt  The  motion  there- 
in was  supported  by  affidavits,  and  a  peti- 
tion of  the  defendants  (copies  of  which  are 
set  out  in  the  'case*)  to  the  effect  that  they 
had  been  prevented  from  answering  through 
mistake,  inadvertence,  surprise,  and  excus- 
able neglect  under  section  196  of  the  Oode 
of  Civil  Procedure,  in  that  they  had  been 
advised  by  Mr.  Willlanr  Piatt,  of  this  coim- 
ty,  that  Judgment  could  not  be  taken  against 
the  partners  Individually  on  the  complaint 
served.  Affidavits  were .  submitted  by  the 
plaintiff  in  opposition,  showing  that  the  de- 
fendants had  conferred  with  regular  prac- 
ticing attorneys  at  the  Columbia  bar  in  ref- 
erence to  the  case,  and  that  they  had  been 
represented  by  Mr.  P.  H.  Nelson,  practicing 
at  the  Columbia  bar,  for  about  a  week  pre- 
vious to  the  expiration  of  the  time  to  answer 
as  extended  therein.  Upon  reading  the  affi- 
davits submitted  on  both  sides,  and  after 
hearing  Hunter  A.  Gibbes  in  support  of  the 
motion  and  Frank  O.  Tompkins,  one  of  the 
attorneys  for  the  plaintUf,  in  opposition,  I 
do  not  think  that  the  neglect  to  answer  was 
such  as  would  warrant  me  in  opening  the 
Judgement  It  is  therefore  ordered  that  the 
motion  be  dismissed,  with  costs."  The  ex- 
ceptions for  the  purpose  of  this  appeal  are 
set  out  in  the  record,  and  will  be  Included 
in  the  report  of  this  case  by  the  reporter. 

The  first,  second,  and  part  of  the  fourth 


Ing  of  the  kind.  On  the  contrary,  we  agree 
with  the  circuit  judge  In  such  findings.  True, 
only  one  of  the  defendants  sx>oke  to  Mr. 
Nelson,  but  In  doing  so  he  claimed  to  repre- 
sent the  other  defendants,  which  claim  has 
not  been  denied  by  any  of  the  defendants; 
and  there  can  be  no  doubt,  from  Mr.  Nelson's 
affidavit,  that  be  did  represent  the  defendants 
for  a  time,  at  least,  and  rendered  them  good 
service,  by  obtaining  for  them  further  time 
to  answer,  signing  the  agreement  to  that 
effect  as  "Atty.  for  Defts."  What  advice 
Mr.  Nelson  gave  to  defendants  be  very  prop- 
erly did  not  disclose;  but,  when  the  defend- 
ants found  that  they  were  unable  to  comiriy 
with  the  requirement  as  to  the  fee,  they  said, 
through  their  agent,  that  they  would  let  the 
matter  go  by  default  It  also  appears  from 
another  afSdavlt  that  the  defendants  had  con- 
sulted another  attorney,  who,  however,  was 
very  properly  unwilling  to  disclose  what  had 
passed  between  them. 

The  third  and  part  of  the  fourth  exceptions 
raise  the  point  that  there  was  error  In  the 
Judgment  sought  to  be  opened,  because  the 
relief  granted  went  beyond  the  prayer  of  the 
complaint  It  is  true  that  section  297  of  the 
Code  does  provide  that  "the  relief  granted 
to  the  plaintiff,  If  there  be  no  answer,  cannot 
exceed  that  which  be  shaU  have  demanded 
in  his  complaint"  And  while  we  are  not 
prepared  to  admit  that  the  relief  granted  by 
the  judgment  In  question  did  exceed  that  de- 
manded in  the  complaint  yet  even  If  that  be 
so,  it  would  constitute  a  mere  error  of  law, 
remediable  by  an  appeal,  but  would  not  ren- 
der the  judgment  null  and  void.  Ross  v.  Oar- 
ToU,  33  S.  C.  202,  11  S.  E.  760.  But  as  we 
have  said,  we  do  not  admit  that  the  judgment 
sought  to  be  Imiwached  by  this  motion  went 
beyond  the  relief  prayed  for  In  the  complaint 
The  action  was  not  brought  solely  for  the 
purpose  of  obtaining  the  dissolution  of  the 
partnership  and  the  appointment  of  a  receiv- 
er, but  the  plaintiff  also  claimed  as  a  credit- 
or of  such  partnership,  setting  forth  the  facts 
constituting  a  cause  of  action  for  his  dalma 
as  such  creditor,  and  alleges  that  the  defend- 
ants have  taken  exclusive  possession  of  the 
assets  of  the  partnership,  have  conducted  the 
same  for  their  own  personal  use  and  benefit 
and  have  applied  the  receipts  and  profits  of 
said  business  to  their  own  use;  and  the  re- 
lief demanded  is  thus  stated:  "That  defend- 
ants be  required  to  make  an  accoui»ting;  that 
a  receiver  be  appointed  to  take  in  charge  the 
property  and  affairs  of  said  copartnership 
ImsinesB,  and  that  the  books  and  papers  be 
placed  in  his  charge,  and  subject  to  the  in- 
spection of  all  parties  of  interest;  that  the 
■aid  partnership  be  adjudged  dissolved,  and 
that  said  receiver  be  authorized  to  dispose 


Of  said  partnership  and  the  costs  of  this  a<> 
tion,  between  the  parties  thereto  according 
to  their  respective  rights."  The  defendants 
having  made  default  his  honor  Judge  Gage 
granted  an  order  In  the  following  ternui: 
"That  the  matter  be  referred  to  the  master 
for  Richland  county  to  take  the  testtmony  for 
the  plaintiff,  ascertaining  the  amount  due  to 
the  plaintiff  by  the  defendants,  and  report 
the  same,  with  leave  to  report  any  special 
matter."  In  pursuance  of  this  order,  the 
testimony  of  the  plaintiff  was  taken,  confirm- 
ing the  allegations  of  his  complaint  and  fur- 
ther showing  that  since  tbe  commencement 
of  tbe  action  the  partnership  property  has 
been  seized  and  sold  tmder  a  mortgage;  the 
proceeds  of  sale  being  insufficient  to  pay  the 
moi-tgoge  debt  and  a  judgment  mentioned  in 
the  testimony,  leaving  no  partnership  prop- 
erty to  pay  the  other  partnership  debts.  The 
master  made  his  report  finding  "that  the  de- 
fendants were  Indebted  to  tbe  plaintiff  in  the 
sum  of  $616.06,"  and  Judge  Gage  granted  the 
following  order:  "On  reading  the  report  of 
the  master  herein,  it  is  hereby  ordered  that 
the  same  be  confirmed;  that  the  plaintiff  do 
recover  judgment  against  the  defendants  for 
$616.66  and  interest  from  this  date,  with 
costs;  and  that  said  partnership  be  dissolv- 
ed." In  Pom.  Rem.  S  680,  it  Is  said,  "If 
every  fact  necessary  to  the  action  is  stated, 
the  plaintiff  may,  even  whoi  no  answer  is 
put  in,  have  any  rdlef  to  which  the  facts  en- 
title him,  consistent  with  that  demanded  In 
the  complaint;"  and  this  language  is  quoted 
with  aiH^roval  in  Ross  v.  Carroll,  supra.  Now. 
it  would  seem  that  the  rdlef  granted  is  not 
Inconsistent  with  that  demanded  in  tbe  com- 
plabit 

The  only  remaining  question  Is  tbat  pre- 
sented by  the  fifth  exception.  In  which  it  l« 
claimed  that  Judge  Gage  bad  no  juilsdictioii 
to  render  the  judgment  In  quesdon,  because 
it  exceeded  the  relief  demanded.  It  is  noc 
daimed  that  the  court  bad  not  acquired  ju- 
risdiction of  the  persons  of  the  defendants 
In  the  action  In  wbldt  the  judgment  in  ques- 
tion was  rendered;  and  there  can  be  no  doubt 
that  tbe  court  had  jurisdiction  of  the  sub- 
ject-matter, even  if  It  be  regarded  solely  as 
an  action  for  tbe  dissolution  of  the  partner- 
ship. It  is  clear,  therefwe,  tliat  tbe  court 
had  jurisdiction  of  the  case  and  of  tbe  par- 
ties, and  hence  had  jurisdiction  to  render 
a  judgment  therein;  and,  if  such  judgment 
was  erroneous,  the  remedy  was  by  appeal, 
which  was  not  resorted  to  in  this  case.  Le 
Conte  V.  Irwin,  19  S.  C.  554;  Boss  v.  CarroU, 
supra.  Hie  fifth  exception  Is  likewise  over- 
ruled. 

The  judgment  of  this  cottrt  is  that  the 
judgment  of  the  circuit  court  be  afibmed. 


(Supreme  (Jourt  of  soutn  uaronna.     ceo.  ao, 
1002.) 

PAHTNERSHIP— SALE     OF     INTEREST— ACTION 

BY  OUTGOINQ  PARTNER— FIRM  AS- 

SBTS-ACCOUNTINQ. 

1.  In  an  action  between  an  outgoing  partner 
aud  the  continuing  partners,  evidence  Mid  to 
sustain  a  finding  by  a  court  that  plaintiff  fur- 
nished the  money  to  establish  the  business, 
and  as  to  an  agreement  entra^d  into  between 
plaintiff  and  defendants  as  to  the  amount  to 
be  paid  to  him  for  his  interest  and  claims  as 
partner,  and  as  to  the  amount  actually  paid 
thereon. 

2.  In  an  action  against  a  firm  by  a  creditor, 
a  debt  due  by  one  i^artner  to  the  firm  as  a 
part  of  the  price  of  his  admission  into  the  firm 
is  a  firm  asset,  and  the  firm  cannot  be  ordered 
to  pay  it  into  court  for  th«  benefit  of  tb»  cred- 
itor. 

3.  One  member  of  a  firm,  after  dissolution 
and  sale  of  his  interest  to  the  others,  may 
bring  action  at  law  against  the  other  mem- 
bers, as  individuals,  for  the  amount  due  him. 

4.  Where  outgoing  member  on  sale  of  inter- 
est to  firm  sues  remaining  partners  for  tile 
price,  and  defendants,  by  answer,  demand  an 
accounting,  alleging  that  he  was  the  tXMlc- 
keeper  and  manager  of  the  firm,  and  that  he 
is  in  debt  to  the  firm,  and  has  failed  to  ac- 
count for  the  moneys  received,  the  action  be- 
comes one  in  equity,  and  a  full  accounting  be- 
tween the  parties  is  proper. 

Appeal  from  common  pleas  circuit  court  of 
Ricliiand  county;  Townsend,  Jtidge. 

Action  by  0.  Pickens  Huffman  against  T. 
Baclunan  Huffman  and  others.  Judgment 
for  plaintiff,  and  defendants  aK>«sI>  Modi- 
fled. 

Andrew  Crawford  and  Wm.  D.  Melton,  for 
appellants.  John  McMaster  and  B.  L.  Ab- 
ney,  for  appellee. 

POPE,  J.  The  firm  of  Huffman  Bros., 
composed  of  the  plaintiff,  C.  Pickens  Huff- 
man, T.  Bachmau  Huffman,  and  Samuel  J. 
Huffman,  was  formed  in  January,  1893,  for 
tlie  purpose  of  quarrying  and  shipping  rock 
for  sale  in  the  neighboring  cities  to  be  used 
in  the  construction  of  buildings  and  public 
works.  In  order  for  the  said  firm  to  suc- 
cessfully and  profitably  carry  on  the  work  of 
this  partnership,  a  stone  quarry  in  Iiexlng- 
ton  county,  near  to  the  railroad  track  of  the 
Columbia,  Newberry  &  Laurens  Railroad,  was 
secured;  and  also  it  became  necessary  to 
construct  a  spur  track  running  from  the 
main  track  of  the  said  Columbia,  Newberry 
&  Laurens  Railroad  to  said  quarry,  and  also 
to  provide  the  money  to  furnish  the  imple- 
ments, tools,  and  mnchlnery  necessary  to 
carry  on  such  quarrying  business,  as  well 
as  to  bave  the  money  requisite  to  pay  the 
foregoing  expenses,  and  to  pay  for  labor, 
trackage,  etc.  The  defendants  had  no  avail- 
able cash  to  do  this,  but,  fortunately  for 
them,  tbe  plaintiff  bad  the  means,  In  a  large 
measure,  to  do  so.  To  protect  this  plaintiff 
in  this  advance  of  his  money,  it  is  alleged 
that  It  was  agreed  that  this  money  so  ad- 
vanced by  him  should  be  repaid  to  him  be- 
fore any  division  of  the  profits  would  be  at- 


Bros.,  upon  the  condition  that  he  would  con- 
tribute tbe  sum  of  $1,000  to  the  firm  assets  in 
cash,  but  he  only  actually  paid  the  sum  of 
$285.  On  account  of  disagreements  amongst 
the  members  of  tbe  Arm  on  tbe  1st  to  the 
15th  days  of  September,  1893,  it  was  arran- 
ged that  the  plaintiff,  O.  Pickens  Huffman, 
was  to  sell  his  interest  in  the  firm  of  Huff- 
man Bros,  to  the  defendants,  his  partners, 
and  retire  from  that  firm.  The  terms  upon 
which  tills  was  done  are  In  dispute,  but 
enough  is  gathered  from  the  admissions  la 
the  pleadings  and  the  undisputed  testimony 
to  predicate  with  safety  an  opinion  that  there- 
was  an  agreement  that  the  plaintiff  should 
be  paid  a  considerable  sum  of  money  for 
bis  Interest  in  the  old  firm.  After  Septem- 
ber 15th  the  new  firm  of  T.  B.  Huffman  & 
Co.  was  organized  by  tbe  defendants.  This 
new  firm,  although  it  had  agreed  to  secure 
by  notes  the  plaintiff  for  his  advancements 
In  cash  to  the  old  firm  of  Huffman  Bros., 
never  discharged  that  duty  to  the  plaintiff. 
Hence  this  action  instituted  by  the  plaintiff 
against  the  defendants  was  brought  In  order 
substantially  to  collect  his  estate  the  defend- 
ants had  enjoyed  and  still  possessed.  The 
defendants  made  answer,  setting  forth  the 
facts  that  tbe  plaintiff  was  manager  of  the 
affairs  of  the  old  firm  of  Huffman  Bros.; 
that  he  kept  the  books  of  said  firm,  received 
all  the  mone.T  therefor  from  Its  snies  of  quar- 
ried rock,  and  paid  out  all  the  money  so  re- 
ceived, and  yet  the  plaintiff  held  these  books, 
and  did  not  exhibit  to  bis  partners  any  ac- 
count of  such  debits  and  credits.  The  de- 
fendants demanded  an  accounting  by  the 
plaintiff  of  all  these  matters.  An  order  was. 
made  referring  all  the  issues  of  law  and  fact 
to  John  S.  Yenier,  Esq.,  as  master  for  Rich- 
land county.  His  first  report  came  on  to  be- 
heard  by  Judge  Ernest  Gary,  who  ordered 
the  report  to  be  recommitted  to  the  mast«r. 
This  order  was  as  follows: 

"The  above-entitled  action  came  on  for  ai 
hearing  before  me  upon  the  master's  report, 
the  exceptions  of  the  defendants  thereto> 
and  the  other  papers  on  tile  therein,  at  an  ex- 
tra term  of  the  court  of  common  pleas  for 
Richland  county,  begun  to  be  holden  at  Co- 
lumbia, S.  C,  on  the  9th  day  of  January, 
1809.  The  complaint  embraces  two  alleged 
causes  of  action.  In  the  first  cause  of  ac- 
tion it  is  alleged  that  for  some  months  prior 
to  the  15th  day  of  September,  1893,  the  plain- 
tiff and  defendants  constituted  a  partnership 
under  the  firm  name  of  Huffman  Bros.,  and 
as  such  firm  were  engaged  In  tbe  quarrying 
and  shipping  of  rock  and  stone  from  a  quarry 
near  the  city  of  Columbia;  that  the  i^aintlff 
was  the  general  manager  of  the  business  of 
said  partnership;  that  on  or  about  the  said 
15th  day  of  September,  1803,  the  defendants 
agreed  to  buy  from  the  plaintiff  such  interest 
as  be  th^  had  in  the  said  partnership,  and 


ptirchasing  the  machinery  and  nmterlala  and 
appliances  necessary  for  the  commencement 
of  such  business  and  the  carrying;  on  of  the 
operations  thereof  during  the  time  aforesaid, 
and  the  labor  and  exx)ense  account  during 
the  management  of  irfalntiff,  exclusive  of  the 
then  outstanding  debts  of  said  concern,  over 
and  above  such  sum«  ot  money  as  plaintiff, 
as  manager,  bad  received  from  the  sale  of 
rock  and  stone  sold  by  the  said  partnership 
during  said  period,  and  such  other  sums  of 
money  as  had  been  paid  Into  said  partnership 
on  account  of  or  in  behalf  of  said  partner- 
ship, and  as  were  then  outstanding  and  due.' 
That,  in  pursuance  of  said  agreement,  plain- 
tiff made  out  a  statement  showing  said  sum 
to  be  $2,136.23,  presented  same  to  defend- 
ants, and  that  the  defendants  then  and  there- 
upon agreed  to  pay  same  to  plaintiff  in  the 
Installments  and  at  the  tintes  set  forth  in 
the  complaint  The  second  cause  of  action 
l8  based  upon  certain  pay  checl^s  alleged  to 
have  been  issued  by  the  defendants  and  tak- 
en up  by  the  plaintiff,  amounting  to  the  sum 
of  $40.20.  The  defendants,  by  tbelr  several 
answers,  deny  practically  all  of  the  allega- 
tions of  the  complaint,— especially  the  allega- 
tions setting  forth  the  agreement  to  purchase 
the  Interest  of  plaintiff  in  said  partnership 
upon  the  alleged  account  stated,— end  ask 
that  the  plaintiff  be  required  to  account  for 
his  actings  as  general  manager  of  said  part- 
nership. Pursuant  to  the  order  of  reference 
made  in  said  cause,  the  master  held  a  num- 
Iwr  of  references,  at  which  considerable  evl- 
deuce  was  adduced  and  taken.  The  state- 
ment referred  to  In  first  cause  of  action  in 
the  complaint  which  plaintiff  alleged  showed 
a  balance  of  $2,136.23  due  him,  was  not  in- 
troduced In  evidence.  The  plaintiff,  howev- 
er, introduced  In  evidence  the  day  book  kept 
by  bim  as  general  manager  of  said  partner- 
ship, from  which  he  claimed  to  have  made 
said  statement,  and  also  filed  with  the  mas- 
ter a  statement  which  he  dalms  is  a  full 
statement  of  all  his  actings  and  doings  as 
such  general  manager.  Plaintiff  also  intro- 
duced in  evidence  a  number  of  vouchers  per- 
taining to  the  business  of  said  partnership. 
The  entries  appearing  on  the  day  book  and 
filed  statement  are  very  numerous.  The  mas- 
ter's report  is  in  general  terms.  Among  oth- 
er things,  he  r^Mrts,  as  condnsions  of  law, 
•tbat  the  def aidants  are  indebted  to  the 
plaintiff  in  the  sum  of  $1,019.78,  for  which  he 
is  «itltled  to  Judgment  against  them,  and 
that  said  defendant  Joe  S.  Huffman  should 
pay  into  court  the  sum  of  $706,  with  interest 
from  April  15,  1898,'  etc.  The  grotmds  upon 
which  this  conclusion  Is  based  are  not  stated 
in  sufiSdent  detail  to  enable  me  intelligently 
to  affirm,  modify,  or  reverse  it  And  the 
same  is  to  be  said  of  all  the  other  findings 
embraced  in  the  report.  To  arrive  at  any 
conclusion  upon  the  issues  involved,  the  mas- 


from  these  and  the  other  evidence  before 
him,  if  he  finds  that  the  defendants  agreed 
to  purchase  the  inta-est  of  the  plaintiff  of 
said  partnership,  be  should  make  and  render 
a  detailed  statement  showing  bow  be  arrives 
at  whatever  amount  may  be  found  by  him 
to  be  due,  to  the  end  that  the  circuit  judge 
may  act  Intelligently  with  reference  there- 
to. For  these  reasons,  It  Is  ordered  tbat  the 
cause  be,  and  the  same  is  hereby,  recommit- 
ted to  the  master  for  Richland  county,  lo 
make  a  detailed  report  along  the  line  in- 
dicated herein,  and,  if  be  be  unable  to  do  so 
from  the  evidence  now  before  him,  that  he 
do  reopen  the  referraces  and  take  farther 
testimony  with  reference  to  the  matters  at 
issue." 

The  references  were  not  reopened,  no  fur- 
ther testimony  was  taken  on  either  side,  and 
no  further  arguments  were  made  before  the 
master;  but  the  master  subsequently  filled  a 
supplemental  report,  accompanied  by  an  ac- 
count made  up  from  plaintiff's  books  and 
the  testimony  taken  by  him.  The  supple- 
mental report  Is  as  follows: 

"Pursuant  to  an  order  of  the  Honorable 
Ernest  Gary,  judge  of  the  Fifth  drcolt,  in 
the  above-stated  action,  dated  Jannary  31. 
1899,  I,  the  undersigned  master  for  Richland 
county,  make  the  following  supplementary 
report  in  the  said  action: 

"(1)  I  find  from  the  evidence  that  on  or 
about  the  15th  day  of  September,  1893.  the 
defendant  had  a  settlement  of  the  partner- 
ship affairs  of  Huffman  Bros,  with  the  plain- 
tiff, and  agreed  to  give  him  for  his  interest 
therein,  and  in  full  settlement  thereof,  what- 
ever sum  was  due  him  for  his  expenditures 
on  account  of  the  said  partnership,  leas  what 
moneys  he  had  received  on  account  thereof, 
which  sum  I  find  to  be  $1,108.86,  as  follows: 

On  the  first  cause  of  action $1,062  57 

On  second  cause  of  action 4G  29 

Total $1408  88 

"(2)  I  find  that  this  is  a  correct  statement 
of  the  amount  of  Indebtedness  to  plaintiff, 
from  the  evidence,  vouchers,  and  exhibits. 
The  amount  expended  by  him  on  account  of 
the  partnership,  as  shown  by  the  statement 
hereto  annexed,  is  $4,100.28;  and  the  amoionc 
received  by  hlm  on  account  thereof,  $3,046.71. 
The  expenditures  in  excess  of  the  receipt.* 
are  $1,062.57.  To  this  add  the  $46.29.  seconJ 
cause  of  action,  and  the  total  balance  due  is 
$1,108.86,  which  Is  $88.08  more  than  the 
amount  which  1  reported  aa  due  plaintiff  tn 
my  former  report.  The  books  of  the  partner- 
ship have  been  very  po<H*ly  kept  <u>d  I  have 
done  all  tbat  I  can  to  arrive  at  a  just  con- 
clusioa  from  the  evidence  and  the  books  fur- 
nished me.  The  plaintiff  fumiabed  all  the 
money  for  the  partnersliip  enterprise,  and. 
under  the  terms  of  the  partnership,  was  to 
be  reimbursed  therefor.    He  has  expended 
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Is  Indebted  to  him  In  the  sum  of  $1,106.86, 
and  that  Joe  S.  Huffman  should  be  required 
to  pay  into  court  the  amount  due  by  him  as 
found  In  my  first  report,  and  that  the  aame 
be  applied  to  the  payment  of  the  amount  bo 
due  plaintiff  and  costs,  and  that  the  i^ain- 
tiff  have  leave  to  issue  execution  against 
defendants  for  balance." 

The  account  as  made  up  by  the  master  is 
too  long  to  be  reproduced  here,  but  It  In- 
cludes payments  made  C.  P.  Huffman  from 
the  ISth  February,  1893,  up  to  September 
14,  1883,  including  T.  B.  Huffman's  account 
of  961.80,  and  also  the  account  of  8.  J.  Huff- 
man for  $106.05,  and  also  a  note  paid  to  Bank 
Oif  Columbia  for  $100,  aggregating  $4,108.28, 
and  to  receipts  by  C.  P.  Huffman  for  $3,- 
046.71,  leaving  as  8tiU  due  to  C.  Plclcens 
Huffman  the  sum  of  $1,082.57,  to  wbicb 
should  be  added  the  amount  of  second  cause 
of  action,  $46.20.  Both  added  togertber 
make  the  sum  of  $1,108.86.  Exceptions  were 
filed  on  both  sides,  tvtilch  came  on  to  be 
heard  by  his  honor  Judge  Townsend,  who 
filed  the  following  decree: 

"The  above-entitled  action  came  before  me 
for  hearing  upon  the  master's  reports,  excep- 
tions thereto  of  plaintiff  and  defendants^  and 
the  oral  testimony  and  papers  In  the  case, 
at  the  October  term  of  this  court  in  the  year 
1000.  The  master  has  made  two  reports,  and 
bia  honor  Judge  Bmest  Gary  has  made  an 
order  in  the  case,  and  the  nature  of  the  con- 
tention of  the  parties  thereto  is  so  well  stat- 
ed in  said  papers  that  I  wUl  not  repeat  it 
here,  but  will  consider  the  exceptions  to  the 
master's  reports. 

"Defendants'  first  exception  is  overruled, 
for  the  reason  that  the  settlements  referred 
to  In  the  exception  are  alleged  in  the  com> 
plaint,  and  proved  by  the  prei>onderance  of 
the  testimony. 

"Defendants'  second,  third,  fourth,  sixth, 
seventh,  ninth,  tenth,  and  eleventh  exceptions 
are  overruled.  I  have  gone  over  the  entire 
case  carefully  and  repeatedly,  and  I  am  satis- 
fled  that  the  master  Is  correct  in  his  findings 
in  these  respects.  The  accounts  were  badly 
kept,  and  the  testimony  was  voluminous  and 
entailed  a  vast  amount  of  work  upon  the  mas- 
ter; bnt  I  am  of  the  opinion  that  his  find- 
ings as  to  the  matters  lnv<dved  In  the  eight 
excepticMis  last  above  mentioned  are  correct, 
and  I  so  find.  It  Is  true  that  Joe  S.  Huffman 
did  pay  $235  for  the  benefit  of  the  pertner- 
sblp,  but  the  master  gives  credit  to  the  de- 
fendant for  It  in  adjusting  the  plaintiff's 
claim  herein. 

"Defendants'  fifth  exception  is  overruled  for 
the  reason  that  Judge  Gary,  in  his  order  of 
the  31st  of  January,  18D9,  r^erred  to  this 
very  finding  that  $1,019.78  was  due  to  the 
plaintiff,  and  said  that  the  grounds  on  which 
this  finding  was  based  were  not  stated  in 
sufficient  detail,  and  ordered  that  the  case 


take  further  testimony  with  reference  to  the 
matters  in  issue.'  This  order,  recommitting 
the  cause  to  the  master  without  overruling 
or  sustaining  any  of  the  exceptions  to  the 
master's  report  and  giving  the  master  power 
and  authority  to  take  further  testimony  'with 
reference  to  the  matters  in  issue,'  seems  to 
me  to  leave  the  entire  matter  open  for  the 
master  to  make  other  new  and  different  find- 
ings from  those  contained  in  his  first  report, 
if  he  found  that  such  findings  were  incorrect. 
And  from  this  order  there  was  no  appeal. 

"Defendants'  eighth  exception  is  sustained 
only  as  to  paying  money  into  court,  and  no 
further.  This  Is  a  law  case,  and  the  matter 
referred  to  In  this  exception  cannot  be  ad- 
judicated herein.  Besides^  plaintiff  does  not 
ask  for  judgment  against  Joe  S.  Huffman  to 
compel  him  to  pay  the  $766  due  by  him  to 
the  firm  into  court. 

"Plaintiff's  exception  as  to  interest  on  $1,- 
108.86  from  the  15th  September,  1893,  Is  siu- 
talned.  The  plaintiff  Is  entitled  to  the  said 
sum  of  $1,108.86,  and  legal  Interest  on  same 
from  the  16th  September,  1893,  to  this  date, 
and  it  is  so  ordered.  The  master's  reports 
are  confirmed  in  all  other  respects  and  made 
the  Judgment  of  this  court,  and  all  excep- 
tions not  mentioned  above  are  overruled. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  plaintiff,  C.  Pickens  Huffman, 
have  Judgment  against  the  defoidants  for 
$1,676.08  (this  amount  being  the  $1,108.86  and 
interest  thereon  from  the  16th  September, 
1893),  with  leave  to  issue  execution  therefor, 
and  for  the  costs  of  this  action,  against  the 
defendants,  or  any  of  them." 

To  this  decree  the  defendants  alone  except- 
ed, and  on  the  following  grounds: 

"(1)  For  that  hie  honor  erred  in  refusing 
to  sustain  and  in  overruling  the  following 
exception  taken  by  the  defendants  to  the 
master's  first  report:    'For  that  the  master 
erred  in  his  findings  as  to  terms  of  the  agree- 
ments of  the  several  partnerships  respective- 
ly subsisting  between  the  plaintiff  and  de- 
fendants herein,  and  contained  in  paragraphs 
1   and  2  of  said  report,   whereas  he  should 
have  found  said  terms  to  be  those  stated  ' 
defendants'  several  answers  herein,'— wb' 
as  his  honor  should  have  decided  that  ' 
was  no  evidence  to  support  the  find' 
ferred  to  in  said  exceptiMi,  that  tb'^ 
was  in  error  as  set  forth  in  said 
and  should  have  sustained  the  as 

"(2)  For  that  his  honor  errp 
to  sustain  and  in  overruling 
exception  taken  by  the  defen' 
ter's  first  report:    'For  thP 
In  finding  that  upon  the 
man   Bros.,   and  ui>on 
plaintiff  of  the  amour 
ner^ip,  and  hi  set*-' 
which  had  ariser 
Pickens  Huffma' 
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piamun,  v;.  riCKens  uunman,  in  aaia  pan- 
oersblp,  and  agreed  to  pay  lilm  therefor  the 
sum  of  $1,311.68,'— who-eas  his  honor  should 
have  decided  that  there  "vras  no  evidence  to 
support  the  finding  referred  to  in  said  excep- 
tion, and  should  have  sustained  the  same. 

"(3)  For  that  his  honor  erred  In  refusing 
to  sustain  and  In  oyetruHug  the  following 
exception  talcen  by  tlie  defendants  to  the 
master's  first  rep<Mt:  'For  that  the  master 
eii'ed  In  finding  tliat  the  defendants  are  in-' 
debted  to  the  plaintiff  under  the  second  cause 
of  action  stated  lu  the  complaint  In  the  sum 
of  $46.29,  or  In  any  sum  whatsoever,' — where- 
as bis  honor  should  have  decided  that  there 
was  no  evidence  to  support  the  finding  re- 
ferred to  In  said  exception,  that  the  master 
was  in  error  as  set  forth  in  said  exception, 
and  should  have  sustained  the  same. 

"(4)  For  that  hla  b;:nor  erred  in  refusing 
to  sustain  and  in  overruling  the  following 
exception  taken  by  the  defendants  to  the 
master's  first  report:  "For  that  the  master 
erred  in  finding  that  the  defendant  Joe  S. 
Huffman  Is  Indebted  to  the  firm  of  Huffman 
Bros.  In  the  sum  of  $7%,  or  in  any  sum 
whatsoever,  or  that  he  agreed  to  pay  to  the 
said  firm  the  sum  of  $1,000,  or  tliat  he  paid 
any  of  the  sum  of  $235;  said  findings  being  in- 
correct in  fact,  and  wholly  unwarranted  by 
and  foredgn  to  the  pleadings  and  evidence 
herein,'— whereas  his  honor  should  have  de- 
cided that  there  vras  no  evidence  to  support 
the  findings  referred  to  in  said  exception,  that 
the  master  was  in  error  as  set  forth  in  said 
exception,  and  should  have  sustained  the 
same. 

"(5)  For  that  his  honor  erred  In  refusing 
to  sustain  and  in  overruling  the  following 
exception  taken  by  the  defendants  to  the 
tuaater's  first  report:  'For  that  tbe  master 
erred  In  finding  as  a  conclusion  of  law  that 
the  defendants  are  Indebted  to  the  plaintiff 
in  the  sum  of  $1,019.78,  or  in  any  sum  what- 
«oever,  for  wblcb  he  is  entitled  to  judgment 
against  tiiem,'— whereas  bis  honor  should 
bave  decided  that  tbere  was  no  evidence  to 
support  the  finding  referred  to  in  said  ex- 
ception, that  the  master  was  in  eiTor  as  set 
forth  In  said  exception,  and  should  have  sus- 
tained tiie  same. 

"(6)  For  that  bis  honor  erred  in  refusing  to 
«u8tain  and  In  overruling  the  following  ex- 
«eptiun  taken  by  tbe  defendants  to  tbe  mas- 
ter's first  report:  'For  that  the  master  erred 
In  finding  and  recommending  that  tbe  de- 
fendant Joe  S.  Huffman  should  pay  Into  tbe 
4?onrt  the  sum  of  $765,  with  Interest  from 
April  15,  1896,  the  date  at  which  he  promised 
to  pay  the  same,  and  that  it  be  applied 
towards  the  x>ayment  of  tbe  amount  due  the 
plaintiff,  as  found  by  bim,'— whereas  his  hon- 
or should  have  decided  that  tbere  was  no  evi- 
dence to  support  the  finding  referred  to  in 
said  exception,  that  tbe  master  was  In  error 


vo  Busiain  ana  in  overruling  ine  louowiog 
exception  taken  by  tbe  defendants  to  tbe 
master's  supplemental  report:  "For  tliat  the 
master  erred  in  finding  that  on  or  about  the 
15th  day  of  September,  1893,  tbe  defendants 
bad  a  settlement  of  the  partnership  of  Huff- 
man Bros,  with  the  plaintiff,  and  agreed 
to  give  him  for  his  interest  therein,  and  in 
full  settlement  thereof,  whatever  sum  was 
due  bim  for  bis  expenditures  on  account  of 
tbe  said  partnership,  less  what  moneys  he 
bad  received  on  account  thereof,  whereas  no 
such  settlement  was  either  alleged  or  proved, 
and  the  master  should  have  found  from  the 
evidence  that  no  settlement  or  agreement 
whatsoever  was  reached  between  tbe  plaintiff 
and  the  defendants  with  respect  to  tlie  af- 
fairs of  said  partnership,'— whereas  bis  bonor 
should  Iiave  decided  that  tbe  master  was  in 
error  as  set  forth  in  said  exception,  and 
should  have  sustained  said  exception. 

"(8)  For  that  his  bonor  erred  in  refusing 
to  sustain  and  in  overruling  the  following  ex- 
ception taken  by  tbe  defendants  to  the  mas- 
ter's supplemental  report:  'For  that  the  mas- 
ter erred  in  finding  that  the  expenditures  of 
tbe  plaintiff  on  account  of  said  partnership, 
less  what  moneys  he  had  received  on  acconnt 
thereof,  amounted  to  $1,108.86,  whereas  be 
should  have  found  tbat  said  receipts  were 
in  excess  of  said  expenditures,'— whereas  hi-: 
honor  should  have  decided  tbat  the  master 
was  in  error  as  set  forth  in  said  exception, 
and  should  have  stistained  said  exception. 

"(9)  For  that  his  honor  erred  In  refusing 
to  sustain  and  in  overraling  tbe  following 
exception  taken  by  tbe  defendants  to  tbe 
master's  supplemental  report:  'For  tbat  tbe 
master  erred  in  finding  that  the  defendants 
are  due  tbe  plaintiff  on  tbe  first  cause  of  ac- 
tion $1,062.57,  and  on  tbe  second  cause  of 
action  $46.29,  amounting  together  to  tbe  sum 
of  $1,108.86,'— whereas  his  bonor  should  have 
decided  that  the  master  was  in  error  as  set 
forth  In  said  exception,  and  sbonld  have  sus- 
tained said  ezcepti«Mi. 

"(10)  For  tbat  his  honor  erred  in  refoslng 
to  sustain  and  in  overruling  the  following 
exception  taken  by  tbe  defendants  to  tbe 
master's  supplemental  report:  'For  that  the 
master  erred  in  finding  tbat  tbe  amoimt  ex- 
pended by  plaintiff  on  account  ot  the  part- 
nership was  $4,100.28,  and  the  amount  receiv- 
ed by  him  on  accoimt  thereof  was  $3,046.71: 
in  finding  tbat  the  expenditures  were  in  ex- 
cess of  the  receipts  $1,062.67;  in  finding  that 
there  was  $46.20  due  on  the  second  canse  of 
action;  and  in  finding  tbat  tbe  total  balance 
is  $1,106.86;  whereas  these  findings  are  whol- 
ly unsupported  by  the  evidence,'— whereas  bis 
honor  should  have  decided  that  tbe  master 
was  In  error  as  set  forth  in  said  exception, 
and  should  taave  sustained  said  exception. 

"(11)  For  that  his  honor  erred  in  refusing 
to  sustain  and  In  OTerruling  tbe  following 
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amount  due  from  tne  plalntUI  to  tue  deie&a- 
ants  on  both  causes  of  action  set  forth  in 
the  complaint  tvas  $1,019.78,  and  the  plaintiff 
baring  made  no  exception  to  such  finding, 
the  master  erred  in  finding  by  his  second  re- 
port tliat  the  amount  due  on  said  causes  of 
action  was  $88.08  in  excess  of  the  said  sum,' 
—whereas  Ills  lionor  should  have  decided  that 
the  master  was  in  error  as  set  forth  in  said 
exception,  and  should  hare  sustained  said 
exception. 

"(12)  For  that  his  honor  erred  in  refusing 
to  sustain  and  in  overruling  the  following 
exception  taken  by  the  defendants  to  the 
master's  supplemental  report:  'For  that  the 
masts'  erred  in  finding  that  the  plaintiff 
famished  all  of  the  money  for  the  partner- 
ship enterprise,  and,  under  the  terms  of  the 
partnetahip,  was  to  be  reimbursed  therefor, 
whereas  he  sliould  have  found  that  part  of 
the  money  was  furnished  by  the  defendants, 
and  that  the  plaintiff  was  not  to  be  reimbursed 
for  any  moneys  furnished  by  him  otherwise 
than  out  of  the  profits  of  the  partnerslilp,'— 
whereas  his  honor  should  have  decided  that 
the  master  was  in  errw  as  set  forth  in  said 
exception,  and  should  have  sustained  said  ex- 
ception. 

"(13)  For  tliat  his  lionor  ored  in  refusing 
to  sustain  and  in  oTerruling  the  following 
exception  taken  by  the  defendants  to  the 
master's  supplonental  report:  'For  that  the 
master  erred  in  finding  that  the  partnwshlp 
of  T.  B.  Huffman  &  Bros,  is  Indebted  to  the 
plaintiff  in  the  sum  of  $1,108.86,  whereas  he 
should  have  found  that  said  partnership  la 
not  indebted  to  the  plaintiff  in  any  sum  what- 
eoever,  but  on  the  contrary,  that  the  plain- 
tiff is  indebted  to  the  said  partnership,  as 
shown  by  the  evidence,'— whereas  his  honor 
should  have  decided  that  the  master  was  in 
errw  as  set  forth  in  said  exception,  and 
should  have  sustained  said  exception. 

"(14)  For  that  his  honor  erred  in  refusing 
to  sustain  and  in  overruling  the  following 
exception  taken  by  the  defendants  to  the 
master's  supplemental  report:  'For  that  the 
master  erred  in  finding  that  Joe  S.  Huffman 
should  be  required  to  pay  into  court  the 
amount  due  by  him  as  found  in  the  master's 
first  report,  and  that  same  should  be  applied 
to  the  amount  found  to  be  due  plaintiff,  and 
tbat  plaintiff  have  leave  to  issue  execution 
against  defendants,  whereas  any  amount  the 
defendant  Joe  S.  Huffman  may  owe  the  part- 
nership of  Huffman  Bros,  cannot  properly 
be  adjudicated  in  this  action,  and  in  any 
«vent  such  sum  would  not  be  applicable  solely 
to  the  plaintiff's  demand,'— whereas  his  honor 
should  have  decided  that  the  master  was  in 
«rror  as  set  forth  in  said  exception,  and 
should  have  sustained  said  exception. 

"(15)  For  that  his  honor  erred  In  refusing 
to  sustain  and  in  overruling  the  following 
exception  takoi  by  the  defendants  to  the  maa- 


annexed  to  the  report  the  following  items: 

180& 

Feb.      11.  Bill  of  tooU $  44  U5 

Feb.      25.  Paid  Miller  for  surveyhig. .  15  00 

March    4.  Capt  Bnrkett 20  00 

March    4.  Fnse  and  iron 1  86 

April      7.  Wages  for  bands 81  44 

April     15.  Paid  John  Bnrkett 10  00 

April     16.  Paid  Capt  Burkett 25  00 

April     15.  Paid  Mr.  Johnson 6  00 

April     15.  Fuse   «0 

April     16.  Yonnginer  for  lumber. 20  00 

April     15.  4,500  Rhingles 8  60 

April     29.  Paid  Younginer,  lumber. . .  10  00 

April     29.  Mr.  Johnson  6  00 

May       1.  FKight    on    42    car    loads 

■tone   62  50 

May        1.  Barrel    coal,    |1.'25;   water 

bucket,  .25 1  80 

May       &  Wages    67  42 

May       &  Uapt  Burkett 20  00 

May      12.  Mr.  Johnson  6  00 

May      12.  John  Burkett 15  00 

May      12.  Mr.  CampbeU 6  00 

May      12.  Bryant  for  brick  work. ...  6  00 

May      12.  PhUlip  Logan ISO 

May      13.  Younginer,  for  lumber...,.  10  00 

May      12.  Barbeene  biU 14  70 

May      20.  Paid  carpenters  to  date.  . .  a(t  60 

May      20.  Shingles    1100 

May      20.  Brick 16'^ 

June     17.  Paid  John  Burkett 1 5  00 

June     17.  Paid  Oapt.  Bnrkett 20  00 

June      17.  Campbells  20  00 

June     24.  Paid  Willis'  bill 11  96 

June     24.  Paid  interest  on  note 3  <X> 

July        1.  Campbell   6  00 

July      16.  Capt  Bnrkett 16  00 

July      16.  John  Burkett 10  00 

July      15.  Mr.  Oampbeil 12  00 

July      15.  Willie  Ruff 7  00 

1894. 

Kept      1.  Fowles  Lumber  Oo 1100 

Sept      L  Interest  on  note. 8  00 

1895. 

Jan.     10.  Freight  on  carload  of  wood  4  00 

Hauling  same 6  26 

Individual  account  of  X.  B. 

Huffman 61  tW 

Individual  account  of  S.  J. 

Huffman 100  65 

Balance   Archie   Campbell's 

wages 66  60 

Balance  Capt  Bnrkett's  wa- 
ges    85  00 

Balance  John  Bnrkett's  wa- 

gex 7  60 

Spence'R    Lnmlier    Go.    ac- 
count    59  30 

Younginer,  for  lumber 45  00 

George  A.  Shields 90  07 

Cash  on  account  J.  A.  Willis  4  75 
CoBh    to    V.    P.    Badham, 

July25 17500 

Cash   to   J.    B.    Steadman, 

Junes 27  00 

Note  payable  to  Bank  of  Co- 
lumbia      160  00 

Trackage  to  A.  C.  L.  R.  R., 

Sept  14 102  60 

—Whereas  there  was  no  evidence  to  sustain 
said  Items,'— whereas  his  honor  should  have 
decided  that  the  master  was  in  error  as  set 
forth  in  said  exception,  and  should  have  sus- 
tained said  exception. 

"(16)  For  that  his  honor  erred  in  refusing 
to  sustain  and  overruling  the  following  ex- 
ception taken  by  the  defendants  to  the  mas- 
ter's supplemental  report:    'Fw  that  the  mas- 
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count  on  tickets,  $100;  amonnt  received  from 
Joe  S.  Huffman,  $32;  amount  received  from 
Schultz  &  C!o.,'— wbereas  his  honor  should 
have  decided  that  the  master  was  In  error 
as  set  forth  In  said  exception,  and  should 
hare  sustained  said  exception. 

"(17)  For  that  his  honor  erred  In  refusing 
to  sustain  and  oTermllng  the  following  ex- 
ception taken  by  the  defendants  to  the  mas- 
ter's supplemental  report:  'For  that  the  mas- 
ter erred  In  not  finding  that  neither  of 
the  causes  of  action  set  forth  In  the  complaint 
tras  sustained  by  the  evidence,  and  In  not 
dismissing  the  complaint  with  costs,'— where- 
as his  honor  should  have  decided  that  the 
masto'  was  in  error  as  set  forth  In  said  ex- 
ception, and  should  have  sustained  said  ex- 
ception. 

"(18)  For  that  his  honor  erred  In  not  over- 
ruling and  In  sustaining  the  following  excej)- 
tlon  taken  by  the  plaintiff  to  the  master's 
supplemental  report:  'The  plaintiff  excepts 
to  the  report  of  the  master  filed  in  above 

case  on  the day  of  June,  1900,  on  the 

following  grounds:  Because  In  said  report 
the  master,  after  finding  that  plaintiff  was 
entitled  to  judgment  against  defendants  for 
the  sum  of  $1,108.86,  he  failed  to  report  to 
the  court  that  plaintiff  was  entitled  to  Inter- 
est at  the  rate  of  seven  per  cent  per  annum 
on  said  amount  so  found  due  since  the  15th 
September,  1803,  the  date  of  said  settlement,' 
— whereas  his  honor  should  have  overruled 
plaintiff's  said  exceptions  upon  the  grounds- 
First,  that  the  plaintiffs'  demand  is  not  such 
as  would  bear  Interest;  and,  second,  that  the 
master  having  In  his  first  report  failed  and 
refused  to  allow  Interest  as  claimed  In  plain- 
tiff's exception,  and  plaintiff  having  failed  to 
take  exception  thereto,  his  right  to  Interest. 
If  he  had  such  right,  was  thereby  waived, 
and  the  question  adjudged  against  the  allow- 
ance of  Interest  as  claimed. 

"(19)  For  that  his  honor  erred  In  holding 
that  the  order  of  Judge  Gary  recommitting 
the  cause  to  the  master  left  the  entire  mat- 
ter open  for  the  master  to  make  other,  new, 
and  different  findings  from  those  contained 
in  his  first  report'— whereas  he  should  have 
held  that  the  purpose  of  the  order  of  Judgre 
Gary  was  to  have  the  master  make  and  ren- 
der a  detailed  statement  showing  how  he 
arrived  at  the  amonnt  fovnd  by  bim  to  be 
due  from  the  defendants  to  the  plaintiff,  so 
as  to  enable  the  trial  Judge  Intelligentiy  to 
pass  upon  such  findings,  with  power  to  re- 
open the  reference  and  take  fuilher  testi- 
mony If  necessary,  and  that  no  exceptions 
having  been  taken  by  the  plaintiff  to  the 
master's  first  report  and  the  references  not 
having  been  reopened,  and  no  further  testi- 
mony having  been  taken  by  the  master,  the 
rights  of  the  plaintiff  became  adjudged  by 
the  master's  first  report,  and  he  was  In  all 
respects  bound  thereby. 


vestigation  of  a  long  account  and  an  ac- 
counting between  partners,  was  property 
within  the  equity  Jurisdiction  of  the  court" 

(1)  We  cannot  agree  with  the  appellants 
that  Judge  Gary  made  a  mistake,  as  Is  at- 
tempted to  be  pointed  out  by  this  exception. 
It  Is  quite  evident  that  there  Is  testimony 
In  the  case  to  support  this  finding  of  the  cir- 
cuit Judge.  Indeed,  the  facts  as  stated  in 
the  testimony  of  these  appellants  show  that 
they  recognized  in  a  measure  this  view  of  the 
partnership.    This  exception  is  oremded. 

(2)  The  second  exception  will  be  sustaincil 
in  part,  as  will  hereinafter  be  made  to  ap- 
pear. That  there  was  an  agreement  between 
the  plaintiff  on  the  one  side,  and  by  the 
three  defendants  on  the  otlier  side,  for  the 
purchase  by  the  latter  of  C  Pickens  Huff- 
man's interest  in  the  partnership,  tliere  can 
be  no  question.  As  to  the  amount  to  be  paid 
to  the  plaintiff  by  the  three  defendants,  there 
can  and  does  admit  of  question,  as  we  hare 
already  announced  our  purpose  hereinafter  to 
show. 

(3)  The  third  exception,  relating  as  it  does 
to  the  second  cause  of  action  for  .$46.29.  can- 
not be  sustained.  The  testimony  supports 
this  conclusion. 

(4)  The  fourth  exception  cannot  be  sus- 
tained. There  can  be  no  question.  In  the 
light  of  the  testimony,  that  Joseph  8.  Huff- 
man agreed  to  pay  the  sum  of  $1,000  for  his 
admission  Into  the  partnership  of  Huffman 
Bros.,  and  that  he  only  paid  of  this  sum 
$235,  leaving  still  due  $76K. 

(5)  The  fifth  exception  can  only  be  sns- 
tahied  in  part,  as  we  will  hereinafter  show 
this  amouut  of  $1,019.78  was  too  large.  That 
the  defendants  owe  the  plaintiff  the  sum 
hereinafter  fixed  admits  of  no  doubt,  under 
the  testimony. 

(6)  As  to  the  sixth  exertion,  relating  as  It 
does  to  the  recommendation  In  the  master's 
first  report  that  Joe  S.  Huffman  be  requlreil 
to  pay  into  court  the  sum  of  $765,  with  inter- 
est from  the  16th  April,  1883,  it  must  be 
sustained.  This  debt  which  is  owed  by  Jo<> 
8.  Huffman  to  the  firm  of  Huffman  Bros,  as 
the  balance  due  by  him  of  the  price  agreeii 
to  be  paid  for  his  admission  to  the  firm  of 
Huffman  Bros.,  is  an  asset  of  said  firm. 
After  15th  September,  1893.  the  date  when 
the  plaintiff,  C.  Pickens  Huffman,  st^  to  the 
three  defendants  his  interest  in  said  partner- 
ship assets,  the  plaintiff  had  no  interest  Id 
the  assets  of  said  firm.  Neither  the  {dain- 
tiff  nor  the  defHidants  demanded  that  such 
sum  be  paid  into  court  Hence  this  is  a  vol- 
untary act  on  the  part  of  the  master;  that  1$. 
it  was  not  a  duty  imposed  upon  htm,  but  Is. 
as  was  Just  said,  a  voluntary  suggestion  of 
his.    This  exception  should  be  sustained. 

(7)  We  cannot  agree,  In  view  of  the  testi- 
mony on  this  point,  to  sustain  this  exception. 
The  Issues  between  the  parties  was  dear^ 


trueT    This  exception  is  OTerruled. 

(S)  The  eighth  exception  is,  In  a  measure, 
correct.  The  plaintiff  was  not  entitled  to  the 
whole  snm  of  $1,106.86,  as  reported  by  the 
master,  but  he  was  entitled  to  a  part  tb»e- 
of,  as  we  will  hereinafter  show. 

(9)  The  ninth  exception  is  in  pert  well 
tak«n,  as  we  will  hereinafter  show. 

(10)  The  tenth  exception  is  partly  well  tak- 
en, as  we  will  hereinafter  show. 

(11)  We  see  no  error  in  the  master  correct- 
ing his  report  when  the  same  was  recommit- 
ted to  him.  The  oror  was  merely  one  of 
addition  and  snbtraction.  Such  an  error  as 
this  ought  always  to  be  allowed  to  be  correct- 
ed. The  correctness  of  the  master  in  bis 
finding  the  amount  reported  by  him  to  be 
due  to  the  plaintiff  by  the  defendants  is  not 
conceded  by  us,  and  we  will  hereinafter  point 
out  its  error. 

(12)  We  do  not  find  any  error  In  the  mas- 
ter's report  as  to  the  fact  that  the  plaintiff 
furnished  all  the  moneys  which  were  used  by 
the  firm.  The  $236  furnished  by  Mr.  Joe  S. 
Huffman  is  charged  against  C.  Pickens  Huff- 
man, as  well  as  the  amounts  be  received  from 
the  proceeds  of  sale  of  the  rock  shipped  from 
the  quarry  both  by  himself,  as  manager  of 
the  firm,  and  also  the  amount  received  from 
Dr.  cnayton.  This  being  so,  there  was  no 
practical  error  committed  by  the  master.  Of 
course,  if  the  other  defendants  had  put  mon- 
ey into  the  business,  then  this  would  have 
been  error,  but  such  was  not  the  case.  Hence 
this  exception  is  overruled. 

(13)  The  thirteenth  exception  is  partially 
supported,  as  we  will  hereinafter  show. 

(14)  We  have  already  held  that  it  was  error 
to  require  Joe  S.  Huffman  to  pay  $766  into 
court,  upon  the  ground  that  no  such  issue 
was  properly  triable  in  this  case,  but  not  be- 
cause Joe  S.  Huffman  was  not  due  this  sum 
to  the  firm  of  Huffman  Bros.  H«  was  due 
that  sum.  With  these  announcements,  we 
sustain  this  exception. 

We  will  now  dispose  of  the  fifteenth,  six- 
teenth, seventeenth,  eighteenth,  nineteenth, 
and  twentieth  exceptions  in  a  group.  Al- 
though at  law,  while  a  partnership  is  sub- 
sisting, one  partner  cannot  sue  the  partner- 
ship (Montgomery  v.  Montgomery,  Rich.  E!q. 
Cas.  64),  yet  after  the  partnership  is  dis- 
solved, the  joint  tenancy  having  ended,  one 
partner,  as  an  individual,  may  sue  his  for- 
mer partners  as  individuals.  Under  this 
Tlew,  the  plaintiff  might  have  sued  the  de- 
fendants, but  the  form  of  his  action  would 
have  depended  upon  the  allegations  of  his 
complaint.  The  complaint  here,  viewed  from 
its  allegations,  was  on  the  law  side  of  the 
court.  But  the  defendants  have  converted 
it  Into  a  suit  on  the  equity  side  of  the  court, 
wben  they  allege  In  their  answer  that  the 
plaintiff  was  the  manager  of  the  firm  of  Huff- 
man Bros.,  receiving  all  the  moneys  of  said 


mandlng  that  as  such  manager  he  be  requir- 
ed to  come  to  a  full  accounting  to  them. 
The  order  passed  by  the  court  at  the  instance 
of  all  the  parties  referred  all  the  issues  of 
law  and  fact  to  the  master  for  his  hearing 
and  report  thereon.  So,  from  this  view,  the 
circuit  Judge  was  in  error,  as  complained  of 
in  the  twentieth  exception,  when  he  held  that 
this  was  an  action  on  the  law  side  of  the 
court  The  other  exceptions  In  this  group 
Insist  that  certain  items  should  not  have 
been  allowed  to  the  plaintiff  as  credits,  and 
that  he  should  have  been  held  responsible 
as  debits  with  certain  other  items.  Now, 
when  the  defendants  demanded  an  account- 
ing by  the  plaintiff,  they  put  themselves  in 
the  position  of  holding  the  plaintiff  to  a  rigid 
accountability  for  all  his  receipts  and  pay- 
ments as  said  manager.  Thereby  they,  in 
equity,  held  this  plaintiff  liable  for  all  the 
receipts  for  the  firm  of  Huffman  Bros.,  no 
matter  when  received.  But  did  they  not,  in 
equity,  open  the  door  for  the  plaintiff  to 
show  all  his  disbursements  for  the  firm? 
This  being  so,  we  find  that  before  the  mas- 
ter the  plainly  had  charged  against  himself 
hundreds  of  dollars  whicb  did  not  appear 
upon  his  books,  but  moneys  of  the  firm  be 
actually  received.  So,  too,  on  the  other  side, 
he  was  allowed  credit  on  his  accounts  for 
several  hundred  dollars  he  had  paid  out  as 
manager  of  the  firm  which  did  not  appear 
on  his  booka  We  think  this  was  correct 
But  the  exceptions  go  further,  and  demand 
that  he  ought  not  to  be  allowed  credit  for 
certain  Items  which  appear  on  his  accounts 
as  payments  made  by  him  as  manager.  In 
this  matter  of  the  payments  claimed  to  have 
been  made  by  and  allowed  by  the  master, 
we  think  the  master  and  circuit  Judge  erred 
in  the  following  particulars: 

1883. 

June  24.  Paid  interest  on  note S    3  00 

1894. 

Sept.     1.  Paid  interest  on  note 8  00 

1895. 
Jan.    10.  Individual  accoant  of  J.   8. 

Huffman    106  65 

Note  to  Bank  of  CSoIumbia. .     150  00 

Whole   amount  of  payments  im- 
properly allowed $267  00 

We  allow  the  amount  allowed  as  payments 
made  to  T.  B.  Huffman  ($51.80),  because  we 
think  that  the  agreement  of  partnership  al- 
lowed T.  B.  Huffman  a  support  and  as  the 
plaintiff  was  the  manager  for  the  partner- 
ship, and  paid  this  sum  to  T.  B.  HuITman,  it 
should  be  allowed.  And  we  allow  the  other 
items  embraced  in  the  exception,  except  as 
above  stated,  because,  although  not  on  the 
books,  the  proof  shows  the  payments  were 
actually  made.  These  findings  require  that 
we  make  a  new  statement  of  fact,  which 
we  will  hereinafter  do. 

Again,  we  think  the  account  should  be  so 


fltmre.  xaia  ne  agreea  xo  ao,  ana  ue  suouia 
1)6  beld  to  bis  duty  to  carry  out  his  agree- 
ment; but  we  find  tbat  the  master  has  al- 
ready charged  such  Items  on  bis  account,  and 
we  need  not  go  any  further  in  this  direc- 
tion. 

We  find  tbat  the  plaintiff  has  been  char- 
ged In  bis  account  with  the  $325  paid  by  Joe 
B.  Huffman  as  partner.  The  account  of 
plaintiff  will  tbna  stand: 

^monnt  paid  oat  for  the  firm,  as 

fouud  by  master ^,106  28 

Deduct  improper  payments,  as  found 
by  US 287  00 

$3,841  28 
Deduct  from  this  receipts  as  found 
by  master  3,046  71 

I   794  S7 
>dd  to  this  on  second  cause  of  ac- 
tion           46  29 

i   840  88 
Add  interest  on  this  from  15th  Sep- 
tember, 1893,  to  the  20th  Febru- 
ary, 1902,  at  7  per  cent 496  65 

Whole  amount  due  to  plaintiff. .  $1,337  67 

The  decree  of  Judge  Townsend  must  be  so 
<nodlfied  as  found  and  fixed  by  the  above 
result,  and  it  is  so  adjudged. 


GOODALE  et  al.  t.  SOWEILL.  et  al. 

^Supreme  Court  of  South  Oarolina.     Feb.  25, 

1802.) 

^ENBRAL  STOCK  LAW— EXBMPTIONS— CONSTI- 
TBTIONAL  LAW— TAKING  PROPERTY  WITH- 
OUT   COMPENSATION-FENCES— WAIVER. 

1.  An  act  exempting  certain  portions  of  a 
«onnty  from  the  operation  of  the  genwal  stock 
law  is  constitutional. 

2.  The  exemption  of  certain  sections  of  a 
.county  from  the  operation  of  a  general  stock 
law  is  not  the  talking  of  property,  within  the 
-exempting  territorial  limits,  either  for  a  public 
or  pnvate  purpose,  though  the  prindpal  effect 
.of  the  statute  is  to  convert  lauds  therein  into 
a  common  pasture. 

3.  Acts  1888  il9  St.  at  Large,  p.  500)  and 
AcU  1S87  (Id.  p.  997)  providing  that  the  resi- 
■dents  of  a  section  of  a  county  exempted  from 
the  general  stocli  law  must  build  a  fence  along 
the  lines  therein  deecril>ed.  were  unconstitu- 
-tional,  because  for  a  private  purpose,  and  talc- 
ing the  property  of  those  upon  whose  laud  the 
fence  was  required  to  be  built  without  com- 
pensation, and  without  their  conseut. 

4.  The  right  to  compensaUon  for  property 
taken  for  public  use  oeing  personal  to  tbe 
-owners  of  the  property,  they  can  waive  this  ob- 
jection to  the  constitutionality  of  the  act  under 
which  it  was  taken. 

5.  Acts  1809  (23  St.  at  Large,  p.  172),  provid- 
ing for  commissioners  to  superintend  the  stock- 
law  fence  in  a  portion  of  a  county  exempted 
from  an  operation  of  the  stock  law,  and  to  pro- 
vide for  the  maintenance  of  the  fence,  is  un- 
constitutional, as  being  a  taking  of  private 
property  without  compensation. 

6.  Act  1890  (23  St.  at  Large,  p.  172),  au- 
thorizing the  commissioners  to  exclude  or  in- 
clude such  persons  as  they  might  think  proper 
trom  territory  exempt  from  the  provisions  of 


desire  to  be  excinded  or  iuclnded  withiii  sacn 
fence. 

Appeal  from  common  pleas  circuit  court  of 
Clieeterfield  county;  Gary,  Judge. 

Action  by  Alexander  Ooodale  and  otlierB 
against  Ervln  Sowell  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeaL  -Af- 
firmed. 

The  circuit  decree  Is  as  follows: 
"Thiis  Is  an  action  on  the  equity  side  of 
tbe  court  for  an  injunctloa,  brought  by  tbe 
plaintiffs,  as  taxpayers  and  dtizens  of  that 
section  of  Oiesterfield  county  embraced  in 
the  act  of  the  general  assembly  of  this  state 
exempting  said  section  from  the  prortsions 
of  tbe  general  stock  law.  The  action  is 
against  certain  commissioners  created  under 
and  by  Act  1899,  p.  172,  entiUed  'An  act  to 
provide  for  commissioners  to  superintend  the 
stock  law  fence  around  that  portion  of  Ches- 
terfield coimty  exempted  from  the  operation 
of  the  stock  law,  and  to  provide  for  tbe 
maintenance  of  tbe  said  fence,  and  to  punish 
parties  destroying  or  injuring  it,'  to  enjoin 
said  commissioners  from  repairing  and  re- 
constructing said  fence  around  said  section, 
and  from  approving  accounts  for  the  build- 
ing of  tbe  said  fence  and  making  further  con- 
tracts for  said  work;  and  also  against  the 
county  treasurer,  L  P.  Mangum,  enjoining 
bim  from  paying  out  funds  in  bis  bands  for 
said  purpose;  and  to  enjoin  tbe  board  of 
county  commissioners  from  approving  ac- 
counts for  such  work,  and  giving  orders  on 
tbe  county  treasurer  for  the  payment  of  such 
accounts.  The  contention  of  the  plaintiffs  is 
tbat  the  act  of  1S09,  as  well  as  the  previous 
acts  of  the  general  assembly  exempting  cer- 
tain portions  of  Chesterfield  county,  are  un- 
constitutional in  the  following  particulars: 
(1)  Private  property  is  taken  for  the  use  of 
private  purposes,  without  the  consent  of  the 
owners,  or  without  making  just  compensa- 
tion therefor.  (2)  That  they  tend  to  abridge 
the  privileges  and  immunities  of  citizens  of 
this  state,  and  to  deprive  persons  of  their 
property  without  due  process  of  law,  and  tu 
deny  to  persons  within  the  state  tbe  equal 
protection  of  the  laws.  (3)  Tbat  the  act  of 
1899  is  unconstitutional,  in  tbat  it  seeks  to 
except  certain  persons  from  an  exemption 
granted  to  others  of  tbe  same  class  in  the 
same  territory,  under  like  circumstances,  by 
leaving  it  to  tbe  arbitrary  will  of  the  com- 
missioners created  by  said  act,  whether  they 
will  allow  any  particular  persons  of  this  dass 
to  come  within  the  exemptloo,  which  they 
may  refuse  or  deny  to  another;  also  in  that 
said  provision  operates  unequally  upon  per- 
sons within  its  territorial  limits  of  the  same 
class  by  allowing  (if  the  commissions^  see 
fit  to  do  so)  those  who  can  afford  to  make 
an  extra  fence  to  put  themselves  within  or 
without  tbe  exempted  section  of  said  county. 


section.    la  1886  the  general  aaeembly  en- 
acted an  act  -nhich  provided  that  this  see- 
tlon  of  said  county  abould  be  exempt  from 
the  provisions  of  the  general  stock  law:  pro- 
Tided,  that  the  residents  of  said  section  'shall 
Tjuild  and  Iceep  In  good  repair  a  fence  along 
the  lines  above  described,  such  fence  to  be 
fully  five  feet  high  at  every  point,  if  built  of 
rails;   also  to  be  vrell  staked  and  rldered  and 
sufficiently  strong  and  close  to  protect  the 
lauds  outside  of  aald  territory  from  the  in- 
-vaslons  of  all  stock  and  animals  mentioned 
In  the  geuei-al  stock  law.'    The  act  fiu-ther 
provided  that  'this  exemption  shall  not  take 
eftect  till  said  fence  Is  completed,  and  shall 
cease  as  soon  as  there  Is  a  failure  to  keep 
said  fence  up  at  any  point:   provided,  fur-; 
ther,  that  said  fence  be  completed  on  or  be- 
fore the  l£t  day  of  January,  1889;    and  in 
case  of  failure  to  complete  it  by  that  time 
tliat  then  this  exemption  shall  not  apply.' 
Acts  1887,  p.  90&    In  the  agreed  statement 
of  facts  used  at  the  hearing  of  the  cause  ap- 
pears the  following:     'That  the  fence  pro- 
vided for  in  the  acts  of  188(>  uud  1887  was 
never  built  in  respect  to  height,   in  com- 
pliance with  the  terms  of  the  said  acts,  nor 
Las  the  same  as  built  l>een  maintained  at  all 
times,— at  times  the  said  fence  having  been 
completely  down  along  most  of  the  line,  and 
nt  places  tliere  has  been  no  fence  for  several 
years;  but  the  luhabttants  all  acquiesced  in 
And  acted  upon  the  exemption  with  the  fence 
as  built  until  within  tlie  past  five  years. 
That  tbe  commissioners  under  the  act  of  1899 
Are  building  and  threatening  to  continue  to 
t>uild  the  fence  aroimd  the  sections  purport- 
ing to  be  exempt  from  the  general  stock 
law.    That  no  compensation  has  been  paid, 
or  provided  by  law  to  be  paid,  for  the  right 
of  way  for  the  incloeuie,  nor  for  the  use  of 
the  land  Inclosed.    That  a  large  portion  of 
tbe  residents  of  the  section  purported  to  be 
exempt  are  farmers  who  raise  stock,  and  a 
comparatively  small  per  cent  of  the  land  is 
under  cultivation.    That  when  this  portion  of 
the  county  was  first  exempted  from  the  pro- 
visions of  the  stock  law  under  Acts  1886  and 
18S7,  no  objection  was  made  to  the  proposed 
exemption,  and  a  large  majority  of  them  con- 
sented either  expressly  or  taclUy  to  seme, 
and  all  acted  under  said  exemption  in  good 
faith  until  within  the  last  five  years,  bat 
numbers  of  them  now  object;  and  other  par- 
ties who  have  moved  Into  said  section  and 
tioagbt  property  there  never  have  consented, 
but  object  to  same.    The  fence,  as  built  un- 
der Acts  1886  and  1887,  was  located  only  on 
lands   of  persons   consenting   to   same,   and 
tbe  commissioners  appointed  under  the  act 
«f  1899  do  not  propose  to  build  the  fence  on 
tbe  land  of  any  who  object  to  such  location. 
It  is  further  agreed  that  a  small  number  of 
liersons  owning  property  in  tbe  section  pur- 
jiorting  to  be  exempt  objected  to  tlie  exemp- 


placed  there  by  parties  then  owning  the  land. 
Under  the  above  as  the  existing  facts,  both 
parties  desire  to  test  the  constitutionality  of 
tbe  several  acts  of  tbe  general  assembly  here- 
in referred  to.  By  a  consent  order  tbe 
claims  f<Mr  building  fence  up  to  the  com- 
mencement of  the  suit  have  been  paid.' 

"By  a  comparison  of  the  acts  of  1886  and 
1887,  It  wUl  be  seen  that  the  provisions  of 
the  two  acts  are  very  similar;    the  act  of 
1887  changing  somewhat  the  course  of  the 
fence,  whlcb  was  also  required  to  be  five  feet 
high  at  every  point  but  was  not  required  to 
be  staked  and  ridered,  as  in  the  first  act. 
The  following  exemption,  however.  Is  fotmd 
in  both  acts:     That  this  exemption  shall 
not  take  eftect  until  said  fence  Is  completed, 
and  shall  cease  as  soon  as  there  is  a  failure 
to  keep  said  fence  up  at  any  point'    It  Is 
admitted  that  such  a  fence  as  the  act  pre- 
scribed was  not  built  nor  was  the  same  built 
within  the  time  limited  by  said  act    A  fence 
was,  however,  built  to  which  the  residents 
of  that  section  made  no  objection,  and  a 
large  majority  of  them   acquiesced  in  tbe 
same  for  a  while.    Since  that  time,  however, 
the  fence  has  not  been  kept  up,  and  a  por- 
tion of  the  time  it  has  been  down  complete- 
ly for  several  years,  and  I  believe  has  been 
destroyed  (as  stated  in  argument)  by  fire. 
This  state  of  afTairs  existed  till  1899,  when 
the  general  assembly  passed  an  act  under 
whlcb  the  commissioners  are  now  <^>eratlng, 
tbe  purpose  of  which  was  the  rebuilding,  re- 
pairing,  and  reconstructing  the  old  fence. 
At  this  stage  of  the  case  my  conclusion  is, 
that  the  exemption  from  the  provisions  of 
the  general  stock  law  contemplated  by  the 
acts  of  1S86  and  1887  were  conditional,  and, 
those  conditions  not  having  been  complied 
with,  there  was  no  exemption.    Those  acts 
expressly  provide  that  this  exemption  ghall 
not  take  effect  until  said  fence  is  completed, 
and  shall  cease  as  soon  as  there  is  a  failure 
to  keep  said  fence  up  at  every  point'    It  be- 
ing admitted  that  the  fence  was  not  built 
within  the  time  nor  in  compliance  with  the 
terms  of  the  act  there  was  no  exemption  mi 
der  the  same.    If,  however,  it  is  contend 
that  there  was  a  substantial  compllanc 
which   the   citizens   in   that   section   C 
county  acquiesced,  they  would  still  h' 
right  to  now  object  for  the  reason 
act  provides  that  such  exemption  *' 
as  soon  as  there  is  a  failure  t 
fence  up  at  any  point'    The  f 
created  under  the  act  of  1899 
'commissioners  to  superinter 
reconstruct  the  fence  aror 
Chesterfield  county  wblc? 
stock  law,'   virtually  P 
time  of  the  passage 
had  not  been  kept  v 
previous  acts. 

"Having  reacT^ 
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to  estop  them  from  maintaining  this  action, 
we  are  now  confronted  with  the  real  iBsue 
In  the  case:  Are  the  acts  unconatltutlonal? 
In  the  agreed  statement  of  facts  we  find  tho 
following:  'That  no  compensation  has  been 
paid,  or  provided  by  law  to  be  paid,  for  the 
right  of  way  for  the  Indosmre,  nor  for  the 
use  of  the  land  Inclosed.'  And  yet  the  act 
provides  that  the  commissioners  'shall  deter- 
mine where  said  fence  shall  be  located,  and 
shall  have  the  right  to  enter  and  have  It 
built  where  they  order  It  to  be  built'  On 
the  very  face  of  the  act.  It  seems  to  me  that 
authority  Is  given  to  said  commissioners  to 
take  and  appropriate  private  property  for  a 
private  purpose,  without  the  consent  of  the 
owner,  and  without  any  compensation  being 
first  paid  or  provided  to  be  paid,  and  Is  In 
derogation  of  article  1,  {  23,  of  the  canstltu- 
tion  of  18C8,  which  provides:  'Private  prop- 
erty shall  not  be  taken  for  public  use,  or  for 
the  use  of  corporations,  or  for  private  use 
without  the  consent  of  the  own&c,  or  a  Just 
compensation  being  made  therefor.'  The 
constitution  of  1895  is  to  the  same  effect 
Article  1,  {  17:  'Private  property  shall  not 
be  taken  for  private  use  without  the  consent 
of  the  owner,  nor  for  public  use  without  just 
compensation  first  being  made.'  Our  own 
case  of  Fort  v.  Goodwin,  36  S.  C.  463,  16  8. 
E.  723,  is  directly  in  point.  I  quote  from  the 
syllabus:  'An  act  of  the  legislature  cannot 
authorize  land  to  be  taken  for  the  building 
of  a  fence  to  Increase  a  pasture  In  a  section 
of  a  county  for  the  supposed  benefit  of  those 
persons  who  own  land  within  the  pasture 
limits;  certainly  not  without  the  consent  of 
the  owners,  or  unless  a  Just  compensation 
be  made  therefor,  even  though  the  pasture 
be  so  determined  upon  by  a  vote  of  two- 
thirds  of  the  freehold  voters  residing  within 
those  limits,  at  an  election  held  for  the  pur- 
pose under  statutory  authority.'  In  the 
agreed  statement  of  facts  It  Is  stated  that 
both  parties  desire  to  test  the  constitution- 
ality of  the  several  acts  of  the  general  as- 
sembly referred  to.  The  parties  having  sig- 
nified this  desire,  I  think  it  proper  that  I 
should  consider  another  phase  of  the  act  of 
1899.  Under  the  provisions  of  that  act  the 
commissioners  are  given  the  power  to  dis- 
criminate between  persons  in  the  same  ter- 
ritorial limits  in  the  same  circumstances. 
This  power  Is  given  by  the  expressed  terms 
of  the  act:  They  [the  commlsslonersl  shaJl 
have  the  right  to  allow  parties  living  on  the 
Inside  who  desire  to  be  allowed  to  be  placed 
on  the  outside,  or  parties  living  on  the  out- 
side who  desire  to  be  Included  within  said 
fence,  to  be  Included  <m*  excluded,  as  the  case 
may  be,  on  their  making  the  extra  fence  re- 
quired to  Include  or  exclude  them.'  In  tho 
recent  case  of  Hill  v.  City  Council,  59  S.  O. 
415,  38  S.  B.  11,  the  license  ordinance  of  the 
city  of  Abbeville  w^as  attacked  as  being  un- 


also  illegal  and  void,  and  contrary  to  section 
6  of  article  1  of  the  constitution  of  this  state. 
In  that  said  ordinance  provides  "that  no  per- 
son, firm  oe  corporation  shall  engage  In. 
prosecute  or  carry  on  any  trade,  business,  oc- 
cupation or  profession  hereinafto:  mention- 
ed, without  first  having  paid  a  special  license 
tax  therefor,  to  wit"  etc.,  and  section  4  of 
said  ordinance  provides  as  follows:  '*The 
city  council  hereby  reserves  the  right  to  re- 
fuse or  revoke  any  license  for  any  cause 
which  may  seem  to  it  Just,"— thus  patting  it 
in  the  power  of  the  city  council  of  Abbeville 
to  abridge  the  privileges  of  the  citizens  of 
said  city  and  deprive  them  of  their  liberty 
and  property  without  due  process  of  law, 
and  to  deny  to  any  one  that  they  may  see  fit 
the  equal  protection  of  the  laws.'  Ajid  Jus- 
tice Pope,  in  commenting  upon  said  para- 
graph, said:  'I  think  that  section  is,  as  al- 
leged, invalid  and  lUegaL  The  dty  council 
legislates  by  way  of  ordinance,  and  can  only 
ordain  such  ordinances  as  the  law  permits 
them  to  make.  There  la  no  law  authorizing 
said  council  to  revoke  any  license  for  any 
cause  which  may  seem  to  it  Just  There 
may  be  causes— legal  causes— for  which 
council  might  revoke  a  license,  bat  certainly 
"any  cause"  which.  In  its  opinion.  Irrespec- 
tive of  law,  may  seem  to  it  "Just"  is  l>eyond 
the  power,  and  theref(we  without  warrant 
of  law.  But  this  Is  a  speculative  question. 
Council  has  not  refused  or  revoked  any  li- 
cense for  any  cause  which  seemed  to  It  Just 
It  will  be  time  enough  to  consider  snch  re- 
fusal or  revocation  when  that  Issue  is  pre- 
sented. Again,  this  section  4  may  be  strick- 
en out  and  it  would  not  destroy  the  entire 
ordinance,  nor  seriously  interfere  with  the 
enforcement  of  said  ordinance.'  On  appeal 
the  decree  of  Judge  Aldrlch  was  afllrmed. 

"It  is  therefore  ordered  that  the  temporarr 
order  of  injunction  heretofore  granted  In 
this  cause  be  continued  of  force  and  made 
perpetual,  and  the  injunction  prayed  for  In 
the  complaint  be  granted.  It  is  further  or- 
dered that  InaRmuch  as  I  have  been  notifiod 
that  there  was  an  agreement  of  coimcll  dt>- 
pending  on  the  result  of  this  decree,  that 
leave  Is  hereby  granted  to  effectuate  the 
same  at  the  foot  of  this  decree,  should  tlier 
be  so  advised." 

Stevenson  &  Matheson,  for  appellants. 
Edward  Melver  and  W.  P.  Pollock,  for  ap- 
pellees. 

GARY,  A.  J.  This  appeal  Involves  the 
constitutionality  of  certain  statutes  exempt- 
ing portions  of  Chesterfield  coxmty  frmn  the 
operation  of  the  general  stock  law.  The  facts 
are  fully  set  out  In  the  decree  of  his  honor, 
the  circuit  Judge,  which  will  be  reported. 
The  conclusions  announced  in  that  decree, 
for  the  reasons  therein  stated,  supersede  the 
necessity  <hi  the  part  of  tliia  court  for  an  ex- 


statutes  In  the  cases  ot  Utaey  v.  Hlott,  80 
S.  C.  360,  0  S.  E.  338,  14  Am.  St  Bep.  910; 
Fort  T.  Ooodwln,  36  S.  O.  44S,  16  S.  E.  723; 
and  Sanders  t.  Venning,  38  S.  0.  502,  17  S. 
K.  134.    Onr  views  in  brief  are  as  follows: 

1.  It  Is  not  unconstitutional  for  the  legis- 
lature to  enact  a  statute  exempting  certain 
portions  of  a  county  from  the  operation  of 
the  general  stock  law.  Utaey  v.  Hlott,  30 
S.  C.  365,  366,  0  S.  E.  838,  14  Am.  St  Bep. 
DIO. 

2.  The  exemption  of  certain  sections  of  a 
county  from  the  operations  of  general  stock 
law  is  not  the  taking  of  the  property  within 
the  exempted  territorial  limits  either  for  a 
public  or  private  purpose,  in  the  sense  of 
the  constitntlon  of  1868  or  1895,  although 
the  principal  effect  of  the  statute  Is  to  con- 
vert the  lands  therein  Into  a  common  pas- 
ture. 

8.  The  requirement  In  the  acts  of  1886  (10 
St  at  Large,  p.  500)  and  1887  (Id.  p.  997) 
that  the  residents  of  the  exempted  section 
should  build  and  keep  in  good  repair  a  fence 
along  the  lines  therein  described  was  uncon- 
stitutional, because  It  was  for  a  private  pur- 
pose, and  was  the  taking  of  the  property  of 
those  upon  whose  land  the  fence  was  re- 
quired to  be  built  without  compensation,  and 
without  their  consent.  It  was  likewise  the 
taking  of  the  property  of  the  residents  with- 
in the  exempted  section  without  compen- 
sation and  without  their  consent  by  requir- 
ing them  to  build  said  fehce. 

4.  The  right  to  compensation  being  per- 
sonal to  the  owners  of  the  land  upon  which 
the  fence  was  required  to  be  built  and  to 
the  residents  within  the  exempted  territory, 
they  had  the  power  to  waive  this  objection 
to  the  constitutionality  of  the  acts.  State  v. 
Kalle,  48  S.  O.  52,  20  S.  B.  708;  Cooley,  Const 
Lim.  pp.  214,  215. 

5.  While  they  bad  the  right  to  waive  this 
objection  to  the  constitutionality  of  the  acts, 
they  did  not  have  the  power  to  cause  the 
acts  to  become  operative  except  by  compli- 
ance with  the  conditions  therein  expressed; 
nor  did  they  have  the  power  to  cause  the 
acts  to  continue  In  existence  after  they  had 
ceased  to  be  operative  by  reason  of  the  fail- 
ure to  comply  with  the  conditions  therein  ex- 
pressed, and  upon  which  they  were  to  re- 
main of  force.  In  23  Am.  &  Eng.  Enc.  Law, 
221,  222,  It  is  said:  "It  Is  competent  for  the 
legislature  to  enact  a  law  the  ultimate  opera- 
tion of  which  may,  by  its  own  terms,  be  made 
to  depend  upon  a  contingency.  •  •  •  And 
the  statute  cannot  be  made  effective  before 
the  event  happens  by  any  acts  or  series  of 
supplements  passed  upon  the  assumption  that 
the  event  has  happened  and  that  the  law  Is  In 
force."  When  the  statute  of  1899  (23  St  at 
T^rge,  p.  172)  was  enacted,  the  acts  of  1886 
and  1887  were  Inoperative,  and  without  force 
and  efltect 


wise  unconstitutional  in  that  It  ccAiferred  up- 
on the  commissioners,  In  terms  expressed  on 
the  face  thereof,  arbitrary  powers  of  dis- 
crimination against  the  rights  of  those  liv- 
ing on  the  outside  or  inside  who  might  de- 
sire to  be  excluded  or  Included  within  said 
fence.  Yick  Wo  v.  Hopkins,  118  V.  8.  356,  6 
Sup.  Ct  1064,  30  L.  Bd.  220.  These  conclu- 
sions practically  dispose  of  all  the  excep- 
tions. 
Judgment  affirmed. 


STATE  T.  HOPKINS. 

(Supreme  Court  of  North  Carolina.    March  20, 

1902.) 

HUSBAND  AND  WIFE— WILLFUL  ABANDON- 
MENT —  NONSUPPORT  —  PROSECVTION  -  D£^ 
FENSB— WIFE'S  ADULTERY— Ql'SSTION  FOR 
JURY. 

1.  Where  a  wife  has  been  guilty  of  adultery, 
her  hnsband  is  not  liable  to  prosecution  under 
Code,  I  970,  providing  that  a  husband  who 
willfully  abandons  his  wife  without  providing 
adequate  support  for  her  and  their  children  is 
gii!lt7  of  a  misdemeanor. 

2.  Where,  In  a  prosecution  for  willful  aban- ' 
doument  and  failure  to  support,  under  Code,  ( 
070,  the  husband,  who  had  commenced  suit  for 
divorce,  set  up  the  adultery  of  the  wife,  and 
that  a  child  was  not  his,  as  a  defense,  the  ques- 
tion as  to  whether  the  abandonment  was  in 
good  faith,  and  for  the  causes  assigned,  should 
!-)€  submitted  to  the  jury,  independent  of  the 
result  of  their  finding  on  the  collateral  question 
of  whether  the  wife  was  guilty  of  adultery. 

Clark,  J.,  dissenting. 

Appeal  from  superior  court  Pamlico  coun- 
ty; Winston,  Judge. 

B.  B.  Hopkins  was  convicted  of  abandon- 
ment and  failure  to  support  his  wife  and  chil- 
dren, and  he  appeals.    Beversed. 

D.  L.  Ward,  for  appellant  The  Attorney 
General,  for  the  State. 

FUBCHES,  C.  J.  This  is  an  indictment 
under  section  970  of  the  Code,  for  abandon- 
ment and  failing  to  support  the  defendant's 
wife  and  children.  The  defendant  charged 
his  wife  with  infidelity  and  adultery  with 
one  Tom  Daniels,  drove  her  from  home,  and 
conunenced  an  action  for  divorce;  and  the 
wife  has  indicted  him  for  abandonment 
The  wife  testified  to  her  fidelity,  denying  the 
charge  that  she  had  been  guilty  of  illicit 
Intercourse  with  Tom  Daniels  or  any  one 
else;  that  the  defendant  drove  her  from 
home,  and  has  neither  fed  nor  clothed  her 
since  doing  so;  but  that  defendant  has  sup- 
ported the  children,  except  the  baby,  which 
she  has  with  her,  and  which  he  says  is  not 
his  child.  The  defendant  testified  that  he 
had  seen  Daniels  in  bed  with  his  wife;  and 
his  daughter,  15  years  old,  testified  that  she 
had  seen  Daniels  in  bed  with  hee  mother; 
and  a  witness  by  the  name  of  Joe  Daniels 
testified  that  he  had  seen  the  prosecutrix  in 
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DOUGIAS,  J.,  concurs.    CLARE,  J.,  dis- 
sents. 


SUN  LIFE  IXS.  CO.  r.  UNITED  STATES 
FIDELITY  &.  GUARANTY  CO. 

(Supreme  Court  of  North  Carolina.    March  25, 
1002.) 

PIDELITT  INSURANCE— NHW  CONTRACT  WITH 
BMPLCYfi— EFFECT— INSTRUCTIONS. 

1.  An  insurance  companj  employed  a  person 
In  December  as  "assistant  'superintendent  of 
the  thrift  department  in  connection  with  its 
Wilmington  agency."  His  duties  were  to  pro- 
cure agents,  and  to  inspect,  canrass,  and  col- 
lect for  the  company.  Afterwards,  in  January, 
the  defendant  company  insured  the  employer 
against  loss  by  larceny  or  embezzlement  by  the 
emnloyS.  In  April  a  new  contract  was  made 
with  the  employe,  in  which  he  was  designated 
"district  manager,"  "agent,"  and  his  field  of 
operations  made  to  embrace  six  counties.  It 
provided  that  all  agreements  previously  made 
should  be  superseded,  and  that  the  employ^ 
should  deposit  a  bond  with  two  sureties.  The 
December  contract  required  a  bond  with  only 
one  surety.  Held,  that  the  April  contract  in- 
creased the  business  and  territory  in  which  the 
emploTfi  operated,  and  discharged  defendant 
from  liability. 

2.  An  instruction  that  certain  correspondence 
between  the  employer  and  the  defendant  show- 
ed that  defendant  bad  waived  all  matters  ex- 
cept the  queBtion  of  embezzlement  by  the  em- 
ploy6,  and  that  therefore  the  new  contract 
did  not  affect  defendant's  liability,  was  er- 
roneous, where  there  was  no  evidence  that  de- 
fendant ever  had  notice  of  the  execution  of  the 
new  contract  until  the  complaint  was  filed, 
six  months  afterwards. 

Donglas,   J.,  dissenting. 

Appeal  from  Buperlor  court.  Wake  county; 
Robinson,  Jadge. 

Action  by  the  San  Life  Insurance  Compa- 
ny against  the  United  States  Fidelity  & 
Guaranty  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Rero^ed. 

A.  J.  Field  anfl  Armlstead  Jones,  for  appel- 
lant.   Watson  &  GatllDg,  for  appellee. 

MONTGOMERY,  J.  The  defendant  in 
January,  1899,  by  a  written  agreement,  bound 
Itself  to  make  good  and  relmbnrse  to  the 
plaintiff,  to  the  extent  of  $300,  all  and  any 
pecuniary  loss  that  might  be  sustained  by 
the  plaintiff  of  moneys  or  other  personal  prop- 
erty belonging  to  the  plaintiff,  in  the  posses- 
sion of  J.  R.  Caudle,  directly  occasioned  by 
larceny  or  embezzlement  on  the  part  of 
Candle  in  connection  with  the  duties  of  the 
position  which  he  held  under  the  plaintiff. 
Caudle  had  been  in  December,  1898,  api)olnted 
by  the  plaintiff  an  "assistant  superintendent 
of  its  thrift  dexmrtment  in  connection  with 
Its  Wilmington  agency."  His  duties  in  that 
caiMCity  were  to  procnre  agents  to  work  un- 
der him,  to  Instruct  the  agents  In  the  details 
of  the  tbrlft  bnsiness,  and  to  work  with  them 


pany.  A  statement  in  writing  before  the 
execution  of  the  Indemnity  bond  by  the  de- 
fendant had  been  made  by  the  plaintiff  to 
the  defendant.  In  which  was  set  forth  the 
duties  of  Candle,  and  that  statement  was 
the  basis  on  which  the  bond  was  executed. 
In  the  following  April  the  plaintiff  made 
another  contract  with  Candle,  and  after- 
wards Candle  became  short  in  his  accounts 
with  the  plaintiff.  This  action  was  brought 
to  recover  of  the  defendant  the  amount 
of  the  d^clency.  The  defendant.  In  Its  an- 
swer, denies  Its  liability,  and  especially  does 
80  on  the  ground  that  the  contract  made 
by  the  plaintiff  with  Caudle  In  April  was, 
in  its  express  terms,  different  from  the  con- 
tract of  December,  npon  the  basis  of  which' 
the  Indemnity  bond  was  executed,  and  waSr 
in  express  terms,  a  cancellation  and  revoca- 
tion of  the  December  contract.  His  honor 
Instmcted  the  jury  that  they  need  pay  no  at- 
tention to  the  alleged  discrepancy  between  the 
two  contracts  between  the  plaintiff  an* 
Candle,  nor  to  the  alleged  increased  responsl- 
tllitles  and  duties  of  Caudle  under  the  Ap^l^ 
contract,  and  that  as  a  matter  of  law,  the 
contract  of  April  did  not  affect  the  defend- 
ants liability.  The  correctness  of  that 
charge  depends  npon  whether  there  was  s 
substantial  Increase  of  Candle's  responsibil- 
ities and  duties  nnder  the  April  contract,  or 
whether  the  contract  of  April  expressly  re- 
voked and  canceled  the  contract  of  Decem- 
ber. Upon  an  examination  of  the  April  con- 
tract. It  is  seen  that  the  name  of  the  position 
which  Caudle  held  nnder  the  December  con- 
tract was  changed.  Under  the  former  he  was  * 
called  "assistant  superintendent  of  its  thrift 
departmoit  In  connection  with  Its  Wilming- 
ton agency,"  while  under  the  latter  he  was 
designated  "district  manager,"  "agent,"  and 
his  field  of  operations  embraced  six  counties. 
Including  New  Hanover.  In  the  April  con- 
tract there  is  a  provision  In  these  words: 
"This  appolntmrait  will  take  effect  on  May  1, 
1899,  and  will  on  that  day  supersede  and  an- 
nul all  agreements  previonsly  made  between 
the  company  and  the  said  agent,"  and  a  fur- 
ther provision  that  the  agent.  Candle,  should 
"keep  deposited  with  the  company  a  bond  In 
its  favOT,  executed  by  himself  and  two  sure- 
ties satisfactory  to  the  company,  for  such  sum 
as  It  may  consider  necessary  for  the  faithfnl 
performance  of  this  agreement,  and  all  duties 
pertaining  to  said  agency."  The  contract 
of  December  did  not  require  a  bond  from 
Caudle  with  two  sureties,  and  the  one  exe- 
cuted under  It  had  only  one,— the  defendant. 
We  think  that  the  contract  of  April  Increas- 
ed the  business  and  the  territory  In  which- 
Caudle  operated,  and  his  responsibilities  and 
duties  as  well,  and  that  its  legal  effect  was 
to  absolve  the  defendant  from  liability  on 
Its  bond.  Besides,  the  contract  of  April  ex- 
pressly superseded  and  annulled  all  agree' 


Instructed  the  jury  tbat  "the  correq)ondence 
between  the  plaintiff  and  defendant  shows 
that  defendant  waived  all  matters  except  the 
question  of  embezzlement";  that  Is,  that  the 
defendant  waived  any  difference  between  its 
liability  under  the  two  contracts.  There 
was  no  evidence  tending  to  show  tbat  the  de- 
fendant ever  had  notice  of  the  execution  of 
the  April  contract  until  the  complaint  was 
filed,— six  months  afterwards.  On  the  trial 
It  Is  true  tbat  Johnson,  tbe  plaintiff's  agent, 
said  be  gave  notice  in  Raleigh  to  Moye,  tbe 
defendant's  agent,  of  tbe  execution  of  the 
April  contract,  Iwt  Moye  denied  It  emphatic- 
ally. His  honor  told  tbe  Jury  tbat  tbey  need 
not  consider  that  matter  at  ail;  that  tlie 
April  contract  did  not  affect  tbe  defendant's 
liabllily  one  way  or  the  other.  So,  there  be- 
ing no  evidence  tbat  tbe  defendant  had  no- 
tice of  tbe  April  contract,  the  correspondence 
between  the  plaintiff  and  the  defendant  must 
have  been  in  reference  to  tbe  December  con- 
tract, for  upon  tbat  tbe  indemnity  bond  was 
executed. 
Kew  triaL 

DOUGLAS,  J.  (dissenting).  I  have  not  had 
tbe  opportunity  since  receiving  the  opinion 
of  the  court  to  examine  tbe  record  in  this 
case.  Hence  I  am  not  prepared  to  say  that 
there  was  such  a  change  in  the  duties  and  re- 
sponsibilities of  tbe  agoit  as  to  invalidate 
the  bond.  This  court  has  said  hi  Bank  of 
Tarboro  v.  Fidelity  &  Deposit  Ck>.,  128  N.  0. 
366,  871,  38  S.  E.  908:  "Tbe  object  of  an 
Indemnifying  bond  is  to  indemnify;  and  if 
it  fails  to  do  this,  either  dbrectly  or  Indirect- 
ly, it  fails  to  accomplish  its  primary  purpose, 
and  becomes  worse  than  usdess.  It  is 
worthless  as  an  actual  security,  and  mis- 
leading as  a  pretended  one."  I  am  therefore 
unwilling  to  permit  a  guaranty  company  to 
avoid  the  responsibility  for  wlilch  it  has  re- 
ceived a  substantial  consideration  upon  an 
immaterial  variation.  The  mere  change  of 
title  of  an  agent  does  not  of  itself  change 
tbe  nature  of  his  duties,  and  a  new  contract 
affecting  tbe  nature  of  bis  compensation  does 
not  necessarily  affect  his  responsibility.  It 
Is  tbe  faithful  performance  of  bis  duties  as 
agent  that  Is  intended  to  be  secured  by  tbe 
bond,  and  not  the  guaranty  of  any  particular 
contract 

There  Is  another  ground  upon  wliicb  I  must 
dissent  The  court  says:  "There  was  no 
evidence  tending  to  Show  tbat  the  defendant 
ever  bad  notice  of  the  execution  of  the  April 
contract  until  the  complaint  was  filed,— six 
months  afterwards.  On  the  trial  it  Is  true 
that  Johnson,  tbe  pialuUff's  agent  said  be 
gave  notice  in  Raleigh  to  Moye,  the  defend- 
ant's agent  of  the  execution  of  tbe  April 
contract  but  Moye  denied  It  emphatically." 
Taken  In  Its  Itteriil  sense,  this  means  either 


neous  as  a  prxvoeition  of  law.  If  the  court 
intends  to  say  that  this  evidence  was  im- 
pliedly taken  from  the  jury  by  tbe  instruc- 
tion of  bis  honor  that  tbey  should  not  con- 
sider tlie  April  contract  tbat  mlgbt  raise  a 
different  question,  wtiich  is  perhaps  Identical 
with  tbe  one  discussed  in  the  first  part  of 
tbe  opinion. 


STATE  V.  TELFAIR. 

(Supreme  Court  of  North  Carolina.    March  25, 

1902.) 

TOWNSHIPS  —  WORK  ON  ROADS  —  SUITMONS  — 
ORAL  NOnCB— WARRANT— AMBNDMKNT. 

1.  Code,  I  2010,  declares  that  the  overseer 
of  roads  shall,  when  a  road  requires  it  sum- 
mon the  hands  of  bis  section  to  woric  on  the 
road,  and  tbat  the  notice  shall  state  the  hour, 
place,  etc.  Section  2044  provides  tliat  when 
an  overseer  shall  not  be  able  to  personally  no- 
tify the  hands,  he  shall  leave  a  written  som- 
mons,  and  points  out  the  requirements  of 
such  summons.  Section  217  points  out  the 
method  of  serving  a  summons,  and  section  607 
of  chapter  9,  relative  to  notices  and  the  serv- 
ice thereof,  points  ont  the  method  of  serving 
notices,  subpoenas,  etc.  Held,  that  it  is  not 
necessary  that  a  notice  to  one  liable  to  road 
dnty  shall  be  in  writing,  inasmnch  as  sections 
217  and  597  concern  judicial  proceedings  only. 

2.  On  a  prosecution  for  failing  to  appear  and 
work  on  a  road  pursuant  to  the  summons  of 
the  overseer  of  rosds,  it  was  proper  to  allow 
in  the  superior  court  an  amendment  to  the 
warrant  of  the  Justice  on  the  finding  of  a  spe- 
cial verdict 

Appeal  from  superior  court  Franklin  coun- 
ty; Timl>erlake,  Judge. 

Proceedings  by  tbe  state  against  Asbury 
Telfair  for  failing  to  render  road  duty- 
From  a  judgment  affirming  a  Judgment  of  a 
Justice  against  defendant,  be  appeals.  In 
the  sui)erior  court  the  warrant  of  the  Justice 
was  amended.    Affirmed. 

F.  8.  Spriiill,  for  appellant  W.  H.  Tar- 
borough,  Jr.,  with  the  Attorney  General,  fur 
the  State. 

MONTOOMERT,  J.  Does  the  statute 
(Code,  §  2019)  requbre  that  the  summons  to  a 
person  liable  to  road  duty  shall  be  in  writ- 
ing or  printing?  is  the  question  before  us  for 
decision.  Tbe  language  of  tbe  Code  section 
is  that  tbe  overseer  of  tbe  road  "shall  sum- 
mon," and  tbat  "the  notice  •  •  •  shall 
state  the  hour  and  the  place,"  etc.:  and  the 
contention  of  tbe  defendant's  counsel  is  that 
the  summons  must  necessarily  t>e  in  writln; 
—First  because,  as  Code,  |  217,  In  which  is 
provided  the  manner  of  service  of  the  sum- 
mons, requires  that  a  copy  shall  be  delivered, 
a  verbal  summons  therefore  is  out  of  the 
question,  it  being  Impossible  that  th»e  can 
be  a  copy  of  a  verbal  summons  delivered; 
tbat  a  copy  Is  a  writing  or  printing  from  an 
original;  and,  second,  because  the  langiiage 


It  was  also  Insisted  for  the  defendant  tbat, 
if  the  summoning  by  the  overseer  be  treated 
as  a  notice,  the  same  must  be  in  writing, 
under  section  097  of  the  Code.  We  think, 
however,  that  the  summons  and  notice  men- 
tioned In  chapter  50  of  the  Code,  on  "Roads, 
Ferries,  and  Bridges,"  are  very  different  mat- 
ters In  their  nature  from  the  summons  in 
iiections  217  and  597  of  the  Code.  The  last 
mentioned  both  concern  Judicial  proceedings, 
and  are  required  to  be  In  writing.  The  sum- 
mons and  notice  in  chapter  50  are  not  re- 
quired to  be  in  writing,  in  so  many  words 
or  by  fair  Inference;  and,  by  a  reference  to 
section  2044  of  tliat  chapter,  it  will  be  seen 
that  the  usual  manner  of  service  of  sum- 
mons or  notice  upon  a  road  hand  is  by  mak- 
ing personal  or  word  of  mouth  service  upon 
him.  It  is  only  in  cases  where  the  overseer 
Is  unable  to  personally  notify  the  hands  tliat 
he  Is  compelled  to  serve  a  written  summons 
by  leaving  the  same  at  the  house  of  the 
hand.    Code,  i  2014. 

His  honor  allowed  an  amendment  to  the 
warrant  of  the  Justice  of  the  peace  upon  the 
finding  of  a  special  verdict,  and  he  was  au- 
thorized to  do  so.  State  v.  Gillikln,  114  N. 
C.  832,  19  S.  B.  152. 

Affirmed. 


WIIiLIAMS  V.  TOWN  OF  GREENVIIiLE. 

(Supreme  Court  of  North  Carolina.    March  26, 

1902.) 

MUNICIPAL  CORPORATIONS  —  TORTS  —  INJURY 
TO  PERSON— INJURY  TO  PROPERTY— LIABIl,- 
ITY— DRAINS— UNSANITARY    CONDITION. 

1.  Where  a  drainage  ditch  constmcted  by  a 
mnuicipal  corporation  becomes,  tbrongb  Its  neg- 
ligence, the  depository  of  dead  animals,  and  so 
clioked  that  water  overflows  the  premises  of 
one  residing  near  by,  and  the  condition  of  the 
drain  causes  illness  in  his  family,  he  cannot 
recover  from  the  corporation  for  physician 
bills,  medicines,  increase  in  expenses  of  his 
family,  or  his  loss  of  time. 

2.  Where  a  drain  constructed  by  a  municipal 
corporation  becomes,  through  its  negligence, 
choked  with  refuse,  and  overflows  the  premises 
of  an  adjacent  landowner,  the  corporation  is 
liable  for  any  damsKes  the  landowner  sustains 
to  his  property  by  such  overflow. 

Douglas,   J.,   disseuting. 

Appeal  from  superior  court,  Pitt  county; 
Winston,  Judge. 

Action  by  Ellsha  C.  WilliamB  against  the 
town  of  Greenville.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Revers- 
ed. 

Jarvis  &  Blow  and  F.  O.  James,  for  appel- 
lant. Skinner  &  Whedbee  and  A.  M.  Moore, 
for  appellee. 

rURCHES,  0.  J.    The  plaintiff  is  a  resi- 
dent and  citizen  of  the  town  of  Greenville 
and  the  defendant  is  a  municipal  corpora- 
tion.   The  plaintiff  is  the  owner  of  a  house 
40  S.E.— 62 


alleges  that  It  was  the  duty  of  the  defendant 
to  make  such  drains  and  sewers  as  were 
necessary  to  secure  the  health  and  comfort 
of  all  Its  Inhabitants,  but  the  defendant  has 
utterly  failed  and  neglected  to  perform  and 
discharge  Its  duty  in  this  respect;  that  plain- 
tiff's lot  Is  situate  on  land  much  lower  than 
that  of  a  large  portion  of  said  town,  and  that 
defendant,  before  the  plaintiff  became  the 
owner  of  his  said  lot,  had  cut  an  open  ditch 
from  the  higher  land  through  an  adjacent 
lot  into  the  street  Just  below  his  lot,  and 
made  a  culvert  for  the  water  to  pass  this 
street  into  a  branch  below,  and  the  def aid- 
ant bad  allowed  this  culvert  to  become  so 
choked  and  out  of  repair  tbat  in  time  of 
heavy  rains  it  would  not  carry  the  water 
tliat  oame  down  the  ditch;  that  defendant 
had  allowed  the  open  ditch  to  become  the 
depository  of  dead  fowls  and  dead  animals 
until  It  produced  a  stench,  both  disagreeable 
and  unhealthy;  that  by  reason  of  the  im- 
proper construction  of  this  ditch,  and  the  ob- 
struction to  the  flow  of  the  water  at  the  cul- 
vert, in  times  of  heavy  rains  the  water 
would  overflow  his  entire  lot;  that  this  over- 
flow water  would  at  times  remain  upon  his 
lot  for  a  day  or  more,  and  when  It  would  re- 
cede It  would  leave  a  scum  upon  his  lot;  that 
by  reason  of  the  negligence  of  the  defend- 
ant—the overflow  of  this  water— hlg  home 
was  made  and  became  unhealthy,  and  two  of 
bis  children  became  sick  and  died;  that  by 
reason  of  said  sickness  and  deaths  he  suffered 
great  pain  and  anguish  of  mind,  that  be  lost 
much  time  In  nursing  them,  that  the  ex- 
penses of  his  family  were  much  Increased, 
and  he  had  large  doctor's  bills  and  drug  bills 
to  pay,  to  his  damage  $10,000.  The  defend- 
ant answered,  denying  the  material  allega- 
tions of  the  complaint,  and  denying  Its  lia- 
bility to  the  plaintiff  for  any  damage.  There 
was  much  evidence  introduced  by  the  plain- 
tiff tending  to  sustain  the  allegations  of  fact 
In  the  complaint,  and  by  the  defendant  to  re- 
but the  same.  There  were  many  prayers  for 
special  instructions  on  the  part  of  the  de- 
fendant, which  we  will  not  state  or  consider 
here.  The  court  submitted  the  following  is- 
sues: "(1)  Was  the  plaintiff  damaged  by  the. 
negligence  of  the  town  of  Greenville  In  di- 
verting water  on  bis  premises  as  alleged  in 
the  complaint?  Ans.  Yes.  (2)  If  so,  what 
Is  the  amount  of  actual  damage,  outside  of 
mental  suffering,  caused  to  him  thereby? 
Ans.  1333.  <3)  If  so,  what  amount  of  dam- 
age did  he  sustain  from  mental  suffering  re- 
sulting directly  from  such  negligence?  No 
answer."  The  entire  charge  of  the  court  Is 
not  sent  up,  and  we  take  it  there  was  no  ob- 
jection to  tbat  part  But  from  that  sent  up 
It  appears  that  he  charged  the  Jury  on  the 
first  issue  as  follows:  "If  the  town  ponded 
water  from  a  natural  water  course  by  ob- 
structing the  course,  then  It  is  the  same  as  If 


—cut  the  dltcb  where  there  was  no  natural 
drain,— then  it  was  its  duty  to  ke^  the  ditch 
dear."  And  upon  the  second  Issue  be  cliar- 
ged  as  follows:  "This  is  the  actual  amount 
paid  out  on  account  of  the  sickness  and  his 
loss  of  time  Incident  thereto.  If  you  an- 
swer the  first  issue  *Yes,'  you  will  assess,  for 
your  answer  to  the  second  issue,  the  amount 
in  yotv  judgment  the  plaintiff  actually  paid 
out  by  reason  of  such  sickness,  and  what 
he  lost  from  his  work  by  reason  of  such  sick- 
ness; and  in  this  connection  you  will  con- 
sider what  be  paid  the  doctor,  if  anything, 
what  he  spent  for  such  articles  as  drugs, 
medicines,  stimulants,  and  other  things  in  the 
sickness  growing  out  of  these  conditions  over 
and  above  his  usual  cost  of  living."  The  de- 
fendant excepted.  There  was  no  evidence 
that  there  was  a  natural  water  course  flow- 
ing by  the  plaintlfTs  lot,  or  where  the  old 
ditch  was  cut,  though  It  was  along  w  near 
the  natural  flow  of  the  surface  water.  And 
while  It  was  shown  that  there  were  dead 
fowls  and  animals  in  the  old  ditch,  there  was 
no  evidence  that  the  defendant  put  them 
there,  or  knew  that  they  were  there,  until 
they  were  removed. 

We  will  not  set  out  the  special  prayers  for 
Instruction  not  given  by  the  court,  as  we  put 
our  opinion  upon  what  we  understand  to  be 
the  law  of  liability  of  a  municipality  in  cas- 
es like  this.  We  say  "municipality,"  because 
we  understand  the  rule  of  liability  as  to  such 
corporations  to  be  quite  different  from  the 
liability  of  individuals  or  private  corpora- 
tions. In  actions  for  damages  against  a  mu- 
nicipal corporation,  where  the  act  complain- 
ed of  was  done  In  pursuance  of  its  legisla- 
tive or  judicial  powers,  or  in  the  exercise  of 
Its  authorised  police  powers,  the  doctrine  of 
respondeat  superior  does  not  apply,  except 
as  to  property  rights.  And  such  defendant 
is  only  liable  for  injuries  caused  by  neglect 
to  perform  some  positive  duty  devolved  up- 
on it  by  reason  of  the  incorporation,- such 
as  keeping  the  public  streets  in  repair,  or 
damage  to  property,  or  when  It  receives  a 
pecuniary  benefit  from  it  The  reason  for 
this  distinction,  that  it  is  liable  for  damage 
to  property,  seems  to  lie  in  the  fact  of  ovm- 
ership— vested  rights— which  no  one  has  the 
right  to  invade,  not  even  the  government,  un- 
less It  be  for  public  purposes,  and  then  only 
by  paying  the  owner  for  it.  This  right  to 
take  propwty  does  not  fall  under  the  doc- 
trine of  police  power,  and  the  doctrine  of  re- 
spondeat superior  applies.  This  doctrine  Is 
sustained  in  the  case  of  Hughes  v.  City  of 
Auburn  (N.  Y.)  reported  in  55  N.  B.  389,  46 
L.  R.  A.  636.  That  case  refers  to  Allen  v. 
City  of  Boston,  159  Mass.  32i,  34  N.  K  619, 
38  Am.  St.  Rep.  423.  as  not  being  in  har- 
mony with  the  doctrine  held  In  Hughes  v. 
Olty  of  Auburn.     We  have  examiucd  Allen 


announced  by  us  in  this  case.  But  we  find. 
upon  examination,  that  the  cases  cited  in 
Allen  V.  Cil7  of  Boston  are  not  authority 
for  the  statement  that  the  plaintiff  could  re- 
cover for  injury  to  his  health,  as  against  a 
municipality,  for  the  reason  that  they  -wen 
actions  against  private  corporations  which 
bad  no  governmental  or  police  powers,  and 
where  the  doctrbie  of  respondeat  superiw 
applied.  It  seems  to  us  that  the  learned 
court  In  Allen  v.  City  of  Boston  lost  sight  of 
the  governmental  powers  of  the  defendant 
and  Its  right  to  exercise  police  powers,  and 
that  the  doctrine  of  respondeat  supericHr  did 
not  prevail  in  that  case.  And  we  find  the 
great  weight  of  authority  (Indeed  all  we  have 
been  able  to  examine)  sustains  the  views 
we  have  announced  in  this  opinion,  and  none 
to  the  contrary,— unless  it  la  Allen  t.  City 
of  Boston.  For  the  doctrine  announced  in 
this  opinion,  we  cite  2  Dill.  Mun.  Corp.  f 
983,  and  the  doctrine  announced  by  this 
court  in  Mcllhenney  v.  City  of  WilmlngtxMi. 
127  N.  0.  146,  37  S.  B.  187.  50  L.  R.  A.  470, 
and  Peterson  v.  Same  (at  this  term)  40  S.  E. 
853;  as  to  the  right  of  the  defendant  to 
make  the  ditch,  and  Its  liability  for  tbe  ovo*- 
flow  of  the  water,  we  cite  Gtould,  "Waters 
(Ed.  1883)  §g  269,  270;  and  as  to  police  pow- 
ers, DIU.  Mun.  Corp.  |  141. 

We  are  therefore  of  tbe  opinion  that  the 
defendant  may  be  held  to  answer  In  dam- 
ages as  for  a  trespass  for  any  damages  the 
plaintiff  may  have  sustained  to  his  property 
by  reason  of  the  wrongful  action  of  the  de- 
fendant, but  not  for  any  sickness  that  may 
have  been  caused  to  him  or  his  family;  nor 
can  he  recover  damage  for  bis  time,  the  in- 
crease in  expenses  of  his  family,  nor  for 
doctor's  bills  or  medicines  that  may  have 
been  caused  by  such  sickness.  And,  as  bis 
honor  instructed  tbe  jury  that  they  should 
"assess"  the  defendant  for  the  loss  of  time, 
the  Increased  expenses  of  the  family,  the 
doctor's  bills  and  medicines,  which  It  seems 
from  the  findings  of  tbe  Jury  were  the  only 
things  upon  which  the  Jury  based  the  Ter 
diet,  there  was  error. 

While  the  announcements  hi  this  opinion 
Involve  no  new  doctrine,  we  consider  it  on 
important  decision,  as  it  la  probably  the  first 
time  this  doctrine  has  been  so  distinctly  an- 
nounced by  this  court. 

We  have  examined  the  authorities  cited 
for  the  plaintiff,  and  fail  to  see  that  they 
are  in  confiict  with  this  opinion.  They  are 
cases  between  individuals,  or  against  private 
corporations,  where  governmental  rights  and 
the  doctrine  of  police  power  are  not  involved, 
which  distinguishes  them  from  this  case. 

Error.    New  trlaL 

DOUULAS,  J.  (dissenting).  I  must  con- 
fess my   inability  to  appreciate  the  distlnc- 


imagine  a  much  greater  injury  to  a  man's 
home  than  rendering  it  nninlMibltable.    I  can 
readily  see  that  It  Is  not  practical  to  award 
damages  to  the  entire  community  for  Injuries 
to  health,  tor  two  reasons:    (1)  The  extreme 
difficulty  of  measuring  such  damages,  and  (2) 
because  of  the  imminent  danger  of  bank- 
rupting the  town.    The  latter  Is  apparently 
the  basic  reason  in  Hughes  t.  City  of  Au- 
burn (N.  Y.)  55  N.  £.  380,  40  L.  R.  A.  636, 
the  case  relied  upon  by  this  court,  and  the 
only  case  cited  tending  to  sustain  its  opin- 
ion.   Even  that  case,  decided  by  a  divided 
court,  gives,  as  one  of  Its  reasons,  that  the 
plaintiS's  intestate  was  not  the  owner  of  the 
property.    In  Allen  ▼.   City  of  Boston,   159 
^lass.  Z2i,  337.  34  N.  ]&  519,  520,  38  Am.  St 
Kep.  423,  the  court  says:    "The  defendant 
also  argues  that  the  only  damage  the  plain- 
tlft  can  recover.  If  any,  would  be  the  Injury 
to  his  property,  and  that  Injury  to  his  health 
or  business  was  wrongly  allowed  to  be  In- 
cluded In  the  damages.    Such  damages  were 
specially  alleged,  and  are  clearly  recovera- 
ble."   In  the  case  at  bar  the  damages  are 
suffered  by  the  owner  of  the  property,  are 
specially  alleged  and  found,  and  can  be  easily 
and   definitely    computed,   being   the   actual 
money  paid  out  and  the  value  of  hds  time 
lost  on  account  of  the  negligence  of  the  de- 
fendant   This  is  clearly  stated  In  his  honor's 
charge.    The  opinion  of  the  court  also  cites 
Dill.  Mun.  Corp.  i  983.    That  section  Is  not 
the  one  that  applies  to  the  case  at  bar.    In 
section  080,  which  does  apply,  the  learned 
autlior  says:    "For  Illustration,  if  a  city  neg- 
lects its  ministerial  duty  to  cause  ita  tewers 
to  be  Isept  free  from  obstructions,  to  the 
injury  of  a  person  who  has  an  interest  in 
the  performance  of  that  duty,  it  is  liable,  as 
we  shall  see,  to  an  action  for  the  damages 
thereby  occasioned."     The  Italics  are  those 
of  the  author.    The  cases  of  Mcllhenney  v. 
City  of  Wilmington,  127  N.  C.  146,  37  S.  E. 
187,  60  L.  B.  A.  470,  relating  to  the  miscon- 
duct of  a  policeman,  and  Peterson  v.  Same 
<at  this  term)  40  S.  E.  S53,  refei-ring  to  the 
Are  department  are  equally  devoid  of  appli- 
cation to  the  case  at  bar.    In  this  case  the 
injury  was  apparently  caused  by  the  active 
negligence  of  the  defendant's   ofliccrs  and 
agents  in  diverting  water  by  means  of  a 
ditch,  and  then  permitting  this  ditch  to  be 
obstructed,  not  only  with  sand,   but  with 
"dead  cats,  chickens,  pigs,  and  other  dead 
animals."    This  seems  to   me  gross  negli- 
gence which  is  clearly  actionable.    It  is  true 
the  town  authorities  might  be  Indicted  either 
as  at  common  law,  for  maintaining  a  public 
nuisance,  or  for  neglect  of  duty  under  the 
Code.    State  v.  Hawkins,  77  X.  C.  4!H;  State 
T.  Hatch,  116  N.  C.  1003.  21  S.  E.  430;   State 
V.  Dickson,  124  N.  C.  871.  32  S.  E.  961.    But 
tbere   are   very    few   private  citizens,    and 
especially  those  dependent  upon  their  dally 


over,  such  a  course,  while  perhaps  beneficial 
to  the  community,  would  not  afford  any  per- 
sonal compensation  for  the  injuries  received. 
As  I  see  no  error  In  the  trial  of  the  case,  I 
must  dissent  from  the  opinion  of  the  court 


WILLIAMS  et  al.  t.  SOUTHERN  BY.  CO. 

(Supreme  Court  of  North  Carolina.    March  2S, 

1002.) 

RAILROADS-FIRES-NBOUOENCS^-BVIDEKCB 
—INSTRUCTIONS. 

1.  It  was  shown  that  trains  of  another  rail- 
r<>ad  had  p-itised  over  the  tracks  not  long  be- 
fore the  fire,  and  that  a  sawmill  was  operated 
about  the  same  distance  from  the  fire  as  the 
track.  A  witness  testified  that  he  noticed 
smoke  and  sparks  coming  from  the  engine 
claimed  to  have  set  the  fire;  and  another  tes- 
tified that  the  train  passed  about  15  minutes 
before  he  discovered  the  fire;  that  the  tracks 
were  west  from  where  the  fire  started,  and  the 
wind  west;  that  the  weather  was  dry,  and  the 
wind  rapid;  and  that  much  smoke  came  from 
the  engine.  A  witness  for  defendant  testified 
that  the  equipment  of  the  engine  for  prevent- 
ing fire  was  perfect;  that  frequent  firing  causes 
much  smoke,  but  docs  not  increase  sparks. 
Ileld  error  to  refuse  to  instruct  that,  on  all 
the  evidence,  defendant  was  guilty  of  no  negli- 
gence. 

2.  All  the  evidence  in  the  case  as  to  the  con- 
dition of  the  engine  being  in  favor  of  defend- 
ant, and  uncontradicted,  it  was  error  to  refuse 
to  instruct  that,  if  the  jury  believed  the  un- 
conti-adicted  evidence  of  defendant's  witnessee, 
the  engine  was  in  good  condition,  and  there 
could  be  no  recovery. 

3.  It  was  error,  in  submitting  to  the  jury  the 
question  as  to  the  condition  and  management 
ot  the  engine,  to  authorize  them  to  find  such  con- 
dition on  the  "preponderance  of  the  evidence" 
and  the  "greater  weight  of  the  evidence"; 
there  being  no  evidence  on  the  behalf  of  the 
plaintiff  to  preponderate  or  weigh  against  that 

of    defendant, 
Douglas  and  Clark,  JJ.,  dissenting. 

Appeal  from  superior  court  Hertford  coun- 
ty;  Allen,  Judge. 

Action  by  one  Williams  and  another 
against  the  Southern  Railway  Company. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Reversed. 

Geo.  Cowper  and  F.  H.  Busbee,  for  appel- 
lant   L.  L.  Smith,  for  appellees. 

FURCHF^,  0.  J.  On  the  10th  of  Aiwil, 
1897,  the  defendant  company  ran  a  train  over 
the  track  of  the  Norfolk  &  Carolina  Railroad 
Company  between  Tunis  and  Ahoskie;  and, 
soon  after  said  train  passed,  a  fire  was  dis- 
covered in  the  woods  near  by,  which  sprp.id 
rapidly  and  burned  the  plaintiffs'  wood.  The 
evidence  all  showed  that  the  fire  originated 
beyond  the  right  of  way,  and  the  Judge  so 
told  the  Jury.  Two  trains  of  the  N  rfolk  & 
Carolina  had  passed  over  said  track  not  long 
before  the  Are  was  discovered,  and  there  was 
a  steam  sawmill  In  operation  at  the  time  the 
fire  was  discovered,  about  the  same  distance 
from  the  flre  as  the  railroad  track.    There 


discovered,  the  direction  of  the  wind,  the  rap- 
id spread  of  the  fire,  and  the  destruction 
of  the  plaintiffs'  property.  The  philntlffs  of- 
fered no  evidence  connecting  the  defendant 
-n-ith  the  fire  except  the  passing  of  the  train 
and  the  fire,  and  offered  no  evidence  of  negli- 
gence, unless  the  following  is  such  evidence: 
A.  A.  Newsome  testified:  "I  was  there*  and 
saw  the  train.  Noticed  smoke  and  sparks  it 
seemed  to  be  exhausting.  At  the  time  I  call- 
ed attention  to  it  and  noticed  sparks.  Sparks 
came  over  from  the  railroad  toward  the  store, 
and  then  towards  me  on  the  east  side."  And 
J.  M.  Walden  testified  that:  "I  recoUect 
the  fire.  The  wind  was  west,— a  little  more 
west.  I  got  to  the  fire  first.  I  saw  the  size 
of  a  flour  barrel.  The  south-bound  train 
I)as8ed  15  minutes  before  I  discovered  It 
Railroad  west  from  origin  of  fire.  MIU  south 
93  yards  from  origin  of  fire  to  mill,  and  85 
yards  to  railroad.  I  noticed  the  train  as  It 
passed.  Weather  very  dry  and  wind  rapid. 
There  was  much  smoke  coming  out  of  the 
smokestack  of  engine.  Thought  train  slowed 
up,  but  am  not  certain  about  It  Smoke  w.as 
going  directly  towards  woods.  Saw  smoke 
and  sparks  going  towards  woods."  This  was 
the  evidence  upon  which  the  plaintiffs  con- 
tended that  negligence  of  the  defendant  was 
shown.  Among  other  evidence,  the  defend- 
ant offered  the  testimony  of  Jeffries  as  to  the 
condition  of  the  train,  as  follows:  "I  was 
fireman  on  train  No.  15,  engine  945,  on  the 
19th  of  April.  1897.  Its  equipment  for  pre- 
venting flre  was  perfect.  So  far  as  I  know, 
no  change  had  been  made.  Engine  was  In 
good  condition.  It  had  been  out  of  the  shop 
about  90  days.  I  continued  to  fire  It  until 
July.  I  can't  say  whether  the  engine  was 
inspected  or  not  Opening  the  furnace  door 
decreases  the  draft  Frequent  firing  causes 
black  smoke,  but  has  no  effect  to  increase 
sparks  when  straining.  It  was  a  light  train. 
Heavy  trains  cause  the  engine  to  strain.  The 
engine  was  capable  of  hauling  8  or  10  cars 
easily.  On  this  occasion  It  was  pulling  only 
three.  Spark  arrester  Is  not  placed  In  the 
smokestack  of  the  engine,  but  over  the  fur- 
nace, and  Is  stationary.  Its  effect  Is  to  pre- 
vent the  escape  of  fire  and  sparks.  Does  not 
prevent  it  enthrely.  If  so.  It  would  wholly 
cut  off  draft,  and  engine  could  not  run." 
There  was  no  evidence  In  the  case  that  con- 
tradicted or  tended  to  contradict  this  evi- 
dence, unless  that  offered  by  the  plaintiff  and 
quoted  above  does. 

Among  other  Instructions,  the  defendant  re- 
quested the  court  to  charge:  "(1)  That  up- 
on the  whole  evidence,  the  jury  must  find 
that  the  defendant  was  guilty  of  no  negli- 
gence, and  the  plaintiff  cannot  recover."  Ttxe 
defendant  also  asked  the  court  to  charge 
that,  "if  the  Jury  believe  the  uncontradicted 
testimony  of  the  defendant's  witnesses,  the 
engine  from  which  the  damage  Is  alleged  to 


recover."  These  prayers  were  refused,  and 
the  defendant  excepted.  The  court  then 
charged  the  Jury  that  there  was  no  evidence 
tending  to  show  that  the  flre  originated  on 
the  right  of  way,  "so  the  question  of  negli- 
gence need  only  be  considered  with  reterence 
to  the  condition  of  the  engine  and  Its  man- 
agement and  operation  at  the  time."  The 
court  further  charged  that:  "If  the  Jury 
flnd  by  the  preponderance  of  the  evidence 
that  the  flre  originated  from  the  defendant's 
engine,  then,  If  nothing  else  appeared,  the 
plaintiffs  would  be  entitled  to  damages,  so 
that  if  It  Is  shown  by  the  preponderance  of 
evidence  that  the  fire  originated  from  the 
defendant's  engine,  the  burden  shifts  to  the 
defendant  to  show  by  the  greater  weight  of 
evidence  that  the  engine  at  the  time  was  in 
good  repair,  and  was  equipped  with  approved 
appliances  to  prevent  the  escape  of  fire,  and 
was  at  the  time  managed  and  operated  In  a 
careful  manner  by  a  skillful  engineer.  It  is 
as  if  this  was  submitted  to  you  in  a  separate 
issue,  and,  if  this  is  shown  by  the  greater 
weight  of  evidence,  then  the  plaintiffs  can- 
not recover,  even  though  the  woods  caught 
flre  from  the  defendant's  engine."  Defend- 
ant again  excepted.  We  think  there  was 
error  in  refusing  to  charge  as  requested,  and 
in  the  charge  as  given.  The  exception  to  the 
refusal  to  give  defendant's  prayers  for  in- 
struction, and  the  exception  to  the  charge  as 
given,  resolve  themselves  substantially  Into 
the  same  error.  The  court  properly  Instruct- 
ed the  Jury  that  there  was  no  evidence  tend- 
ing to  show  that  the  flre  originated  on  the 
right  of  way,  and  their  only  Inquiry,  as  to 
negligence,  should  be  as  to  the  train,— wheth- 
er It  was  properly  equipped,  manned,  and 
managed.  Blue  v.  Railroad  Co.,  117  X.  C. 
642,  23  S.  E.  275.  And  it  seems  to  ns  that  he 
should  have  told  them  there  was  no  eTldcoce 
to  show  negligence  In  the  running  and  man- 
aging of  defendant's  train.  The  simple  fact 
that  the  engine  emitted  black  smoke  and 
some  sparks  as  it  passed  along  the  track  on 
schedule  time  is  not  such  evidence  of  negli- 
gence, if  any  evidence  at  all,  as  should  have 
been  submitted  to  a  Jury  to  prove  negligence 
(Wlttkowsky  v.  Wasson,  71  N.  C.  451).  as  it 
Is  shown  that  all  engines  emit  some  smoke 
and  sparks.  In  fact  It  Is  shown  that  they 
cannot  "live"  and  work  without  doing  sol 

But  If  this  Is  not  so,  the  other  prayer  of 
the  defendant  should  have  been  given,— 
"that  If  the  Jury  believe  the  uncontradicted 
testimony  of  the  defendant  the  engine  was 
In  good  condition,  properly  manned  and  man- 
aged, and  the  defendant  was  guilty  of  no 
negligence  on  that  account,  and  the  plaintiffs 
could  not  recover."  It  Is  contended  that  this 
prayer  was  properly  refused  because  It  only 
referred  to  the  uncontradicted  evidence  of 
the  defendant  And  while  it  Is  admitted  that 
there  Is  a  rule  of  that  kind,  we  do  not  Otlnk 
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In  Qalther  v.  Ferebee,  60  N.  C.  303;  and  yet 
tbe  discussion  of  the  rule  in  that  case  shows 
that  It  should  not  apply  In  this  case.  The 
case  of  Harris  v.  Murphy,  HO  N.  C.  84,  25 
S.  E.  708,  56  Am.  St.  Rep.  666,  sustains  this 
prayer  of  the  defendant,  and  shows  that  it 
abould  have  been  given.  It  is  held  in  Ander- 
son V.  Steamboat  Co.,  64  N.  C.  390:  "The 
facts  being  ascertained,  negligence  is  a  ques- 
tion for  the  court  When  the  testimony  Is 
all  on  one  side,  or  Is  not  contradictory,  the 
court  can  decide  whether  there  is  or  Is  not 
negligence."  When  it  is  contradictory  it 
must  be  submitted  to  the  Jury,  with  proper 
instructions  as  to  the  law,  that  they  may  find 
the  facts.  So  it  would  seem  that,  as  all  the 
evidence  in  the  case  as  to  the  condition  of  the 
defendant's  train  was  one  way,  it  presented 
a  qnestion  of  law  for  the  court.  If  true;  and 
the  court  should  have  so  Instructed  the  Jury, 
—that,  if  they  believed  this  evidence,  they 
should  find  for  the  defendant 

The  court  also  erred  in  submitting  this 
question  as  to  the  condition  and  manasenient 
of  the  defendant's  train,  to  be  found  by  the 
Jury  upon  the  preponderance  of  the  evidence 
and  the  greater  weight  of  the  evidence,  as 
tliere  was  no  evidence  on  the  side  of  the 
IilaintlfT  upon  that  question  to  preponderate 
or  weigh  against  tlie  evidence  of  the  defend- 
.  ant 

There  was  error,  for  which  a  new  trial  is 
awarded  the  defendant    New  trial. 

DOUGIiAS,  J.    I  cannot  concur  in  the  opin- 
ion of  tbe  court  because  it  seems  to  me  to 
he  contrary  to  well-established  rules  of  evi- 
dence.   Tbe  court  says,  in  substance,  that 
there  was  no  evidence  of  the  negligence  of 
the  defendant;  overlooking  the  rule  that  the 
mere  fact  of  the  engine  having  set  fire  to 
tlie  land  is  of  itself  prima  facie  evidence  of 
negligence.    This  rule  was  laid  down  by  this 
court  as  far  baclc  as  its  December  term,  1841, 
in  Ellis  v.  Railroad  Co.,  24  N.  C.  138,  where 
the  evidence  is  thus  stated:    "The  plaintiff 
proved  that  he  had  a  line  of  fence  running 
parallel  with  the  railroad  track  belonging  to 
the  defendants,  at  the  distance  of  fifty  feet, 
In  the  county  of  Northampton;  that  on  a  cer- 
tain day  in  the  spring  of  1839,  immediately 
after  the  passage  of  one  of  the  locomotives 
belonging  to  the  defendants,  the  fence  was 
discovered  to  be  on  fire,  and  about  SCO  panels 
of  fence  were  burnt  before  the  fire  could  be 
stopjjed.     The  plaintiCTs  witness  further  prov- 
ed that  tbe  engines  run  on  the  road  usually 
had  the  xpnrk  catchers  or  [on]  the  funnel; 
but  whether  they  were  on  upon  that  day,  he 
did  not  recollect."    This  is  all  the  evidence 
there  was  of  negligence,  and  yet  a  verdict  for 
the    plaintiff    was    sustained.     This    court 
speaking   through  Gaston,   J.,   thus  clearly 
lays  down   the  rule,  with  the  reason  there- 
for:    "We  admit  that  the  gravamen  of  the 
plaintiff  is  damage  caused  by  the  negligence 


does  not  ordinarily  produce  damage,  he 
makes  out  a  prima  facie  case  of  negligence, 
which  cannot  be  r^elled  but  by  proof  of 
care,  or  of  some  extraordinary  accident 
which  renders  care  useless."  That  case  has 
never  been  overruled  or  even  doubted,  but 
has  been  repeatedly  cited  with  approval,  and 
especially  in  the  following  cases:  Aycock  v. 
Itailroad  Co.,  80  N.  G.  321;  Lawton  v.  Giles, 
90  N.  C.  874;  Grant  v.  Railroad  Co.,  108  N. 
a  462,  13  S.  H.  200;  Haynes  v.  Gas  CO.,  114 
N.  C.  203.  10  S.  E.  344,  26  L.  R.  A.  810,  41 
Am.  St  Rep.  786.  In  Aycock's  Case,  Smith, 
C.  J.,  in  discussing  "the  question  as  to  the 
party  upon  whom  rests  the  burden  of  proof 
of  the  presence  or  absence  of  negligence, 
where  only  injury  is  shown,  in  case  of  fire 
from  emitted  sparks,"  says  on  page  329: 
"We  prefer  to  abide  by  the  rule  so  long  im- 
derstood  and  acted  on  in  this  state,  not  alone 
because  of  its  intrinsic  merits,  but  because 
it  is  BO  much  easier  for  those  who  do  the 
damage  to  show  the  exculpating  circumstan- 
ces, if  such  exist  than  it  is  for  the  plaintiff 
to  produce  proof  of  positive  negligence.  The 
servants  of  the  company  must  know  and  be 
able  to  explain  the  transaction,  while  the 
complaining  party  may  not;  and  it  is  but 
just  that  he  should  be  allowed  to  say  to  the 
company,  'You  have  burned  my  property, 
and,  if  you  are  not  in  default  show  it  and 
escape  responsibility.'  We  therefore  sustain 
the  judge  in  this  part  of  his  charge.  Again, 
there  was  negligence  in  pemiittlng  the  in- 
flammable material  hi  which  the  fire  began 
to  remain  so  near  tbe  tradi,  and  liable  to 
ignite  from  emitted  sparks."  The  use  of 
the  word  "again,"  following  the  preceding 
section,  clearly  shows  that  leaving  inflamma- 
ble matter  upon  the  right  of  way  was  re- 
garded as  a  distinct  act  of  negligence,  in  ad- 
dition to  the  negligence  presumed  from  the 
mere  fact  of  setting  fire  to  tbe  land.  In  fact, 
the  court  had  already  decided  in  favor  of  the 
plaintiff  before  considering  this  last  act  of 
negligence.  In  Moore  v.  Parker,  91  N.  C. 
275,  this  court  says  on  page  270:  "We  ad- 
here to  the  rule  laid  down  in  the  recent  case 
of  Aycock  V.  Railroad  Co.,  89  N.  C.  321,  and 
enunciated  in  these  words,  originally  pro- 
ceeding from  the  pen  of  Judge  Gaston: 
'Where  he  [plaintiff]  shows  damages  from 
their  [defendants']  act  which  act,  with  the 
exertion  of  proper  care,  does  not  ordinarily 
produce  damage,  he  makes  out  a  prima  fa- 
cie case  of  negligence,  which  cannot  be  re- 
pelled but  by  proof  of  care,  or  of  some 
extraordinary  accident  which  renders  care 
useless.' "  In  Haynes  v.  Gas  Co.,  114  N,  C. 
203.  10  S.  E.  344,  26  L.  R.  A.  810,41  Am.  St.  Rep. 
786,  Burwell,  J.,  says,  for  the  court,  on  page 
208,  114  N.  a,  page  345,  19  S.  E.,  page  810, 
26  L.  R.  A.,  and  page  786,  41  Am.  St  Rep.: 
"Guided  by  the  principle  announced  in  these 
cases,  we  come  to  the  conclusion  that  this 
plaintiff  should  have  been  allowed  to  say  to 
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The  sparks  coming  from  the  flues  strike  the 
deflector  plate,  and  are  turned  down'ward, 
passing  under  the  plate.  Some  of  them  may 
then  be  carried  directly  upward,  and,  If 
small  enough  to  pass  through  the  netting, 
will  go  out  the  smokestack  with  great  force. 
the  large  bulk  of  the  sparks  passing  under 
the  deflector  plate  are  carried  forward  by 
their  weight  and  momentum,  and  dropped  In 
the  front  of  the  smokebox  over  the  cinder 
chute.  Of  tbe  sparks  that  go  through  the 
netting,  only  those  that  strike  within  the 
petticoat,  which  Is  an  Iron  pipe  about  16 
Inches  in  diameter,  can  get  out  Sometimes 
the  petticoat  pipe  may  be  omitted,  when 
there  is  a  very  long  smokebox,  but  I  think 
it  is  imlversally  used  In  this  state. 

The  next  question  is,  what  size  sparks  can 
escape  If  the  netting  and  deflector  plate  are 
in  good  condition?  The  latter  is  a  solid 
plate.  The  netting  Is  usually  made  of  No.  10 
wire,  with  meshes  averaging  2%  to  tfa«  run- 
ning inch.  Deducting  the  thldmess  of  the 
wire,  it  is  evident  that  the  open  spaces  can- 
not be  more  than  three-tenths  of  an  inch 
square.  For  ev^i  a  clndar  of  this  size  to 
escape,  it  must  strike  directly  in  the  center 
of  the  opening.  If  it  strikes  obliquely  or  on 
one  side,  it  will  be  deflected  by  the  wire. 
When,  therefore,  a  large  cinder  does  escape, 
it  is  evidence  tending  to  prove  that  the  spark 
arrester  Is  not  in  good  condition.  The  fact 
that  It  was  once  In  good  condition  does  not 
prove  that  It  will  always  remain  80.  What 
is  the  average  eSective  life  of  a  spark  arrest- 
er, I  do  not  know.  In  Babcock  v.  Railway 
Co.,  62  Iowa,  6ft3,  13  N.  W.  740,  17  N.  W. 
609,  there  was  evidence  tending  to  show  that 
tlie  durability  of  the  wire  netting  used  to 
prevent  the  escape  of  sparks  does  not  exceed 
two  months,  and  is  often  a  much  less  pe- 
riod. This  seems  to  me  too  short  a  time, 
but  it  cannot  be  very  long.  The  heat  in  the 
smokebox  is  said  to  vary  from  600°  to  1600" 
JTahrenheit  This  Intense  heat,  with  the  con- 
stant abrasion  of  the  flying  cinders,  must 
soon  destroy  the  wire,  and  perhaps  even  the 
deflector  plate.  The  burning  out  of  five  or 
six  strands  of  wire  directly  under  the  petti- 
coat or  draft  pipe,  where  It  would  be  most 
apt  to  bum  out,  would  practically  destroy  the 
efficiency  of  the  entire  arrangement.  Such  a 
bole  would  be  entirely  beyond  the  knowledge 
of  the  plain tifT,  and  could  be  detected  only  by 
a  proper  Inspection.  A  thorough  inspection 
could,  of  course,  be  made  only  after  the  en- 
gine bad  cooled  off.  It  would  seem  that  an 
engine  is  always  working  more  or  less  under 
a  forced  draft  caused  by  the  exhaust  steam, 
and  that  this  can  he  regulated,  to  a  certain 
extent,  by  the  engineer.  How  far  sparks, 
which  are  simply  cinders  in  a  state  of  com- 
butition,  can  fly,  I  do  not  know;  but  I  pre- 
sume it  would  dei>end  uiwn  the  size  of  the 
cinder,  the  force  of  the  exhnust,  aud  the 
strength  of  the  wind.    These  are  questiuus 


liable  us  to  better  understand  the  testimony 
of  the  defendant  In  the  case  at  bar.  Its  fire- 
man testifies  as  follows:  "Its  equipment  for 
preventing  fire  was  perfect.  So  far  as  I 
know,  no  change  had  been  made.  Engine 
was  In  good  condition.  It  had  been  out  of 
the  shop  about  ninety  days.  *  •  •  I 
can't  say  whether  the  engine  was  Inspected 
or  not"  What  he  evidently  meant  was  that 
the  equipment  was  originally  perfect  This 
la  shown  by  his  sulisequent  testimony.  His 
expression,  "So  far  as  I  know,  no  change 
bad  been  made,"  was  equivalent  to  saying 
that  be  did  not  know  whether  any  change 
had  been  made  or  not  He  expressly  states 
that  the  engine  had  I>een  out  of  the  shop 
about  90  days,  and  that  he  did  not  know 
whether  It  had  been  inspected  or  not  He 
does  not  say  that  he  Inspected  it  It  was  no 
part  of  bis  duty  to  do  so.  A  fireman  is  not 
presumed  to  be  an  expert  and  is  not  in 
charge  of  the  engine;  that  duty  belonging  to 
the  engineer.  It  is  true,  he  says  the  engine 
was  in  good  condition,  but  that  was  only  as 
far  as  he  could  see;  tliat  is,  that  the  engine 
was  in  good  running  order.  An  engine  can 
run  as  well,  if  not  better,  witho\it  a  spark 
arrester  than  with  one.  Whatever  may  have 
been  the  condition  of  the  engine  as  a  running 
machine,  I  see  no  evidence  whatever  that  its 
spark  arrester,  if  it  had  one,  was  in  good 
condition  on  the  day  of  the  flre,  or  at  any 
time  sufficiently  near  thereto  to  raise  any 
presumption  favorable  to  the  defendant  If 
such  had  been  the  fact  it  would  have  been 
easy  for  the  defendant  to  have  Introduced 
Its  Inspector  or  engineer  to  testify  that  he 
had  personally  Inspected  the  engine  on  the 
day  of  the  flre,  or  within  a  few  days  before 
or  after,  and  that  he  found  it  provided  with 
a  suitable  spark  arrester,  properly  arranged 
aud  in  good  condition.  In  the  entire  absence 
of  such  testimony,  the  court  cannot  presume 
it  On  the  other  hand,  the  testimony  of 
Xewsome  that  he  saw  so  many  sparks  com- 
ing from  the  engine  as  to  make  Iiim  think  It 
was  exhausting,  and  to  cause  him  to  call 
attention  to  it,  Is  some  evidence  directly  tend- 
ing to  prove  that  the  spark  arrester  was  out 
of  order.  Under  such  circumstances,  the  de- 
fendant had  no  right  to  complain  at  the 
charge  of  his  honor;  nor,  in  my  judgment, 
can  the  opinion  of  the  court  be  sustained 
either  on  the  law  or  the  facts.  It  cites  Blue 
V.  Railroad  Co.,  117  X.  C.  644,  23  S.  H.  275, 
but  that  case  Is  not  In  point  There  the 
issue  was  submitted  to  the  Jury  with  the 
charge  that  the  burden  was  on  the  defeud- 
ant  to  show  that  its  road  was  "properly 
eiiuipped  with  modem  appliances  sufficient  to 
guard  against  the  escape  of  flre.  and 
*  •  •  the  engine  carefully  operated  by 
skillful  and  competent  men."  Here  it  Is 
sought  to  take  the  case  from  the  jury  on 
what  appears  to  me  a  misconception  both  of 
law  aud  of  fact 
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CLARK,  J.,  concurs  In  the  dissenting  opin- 
ion. 


SMITH  T.  INGRAM  et  al. 

(Supreme  Court  of  North  Caroliua.    March  25, 
1902.) 

HVSBAND  AND  WIFB-WIFB'8  REAL  ESTATE— 
POWER  OF  ALIENATION— CONFLICT  OF  LAWS 
—PLACE  OF  CONTRACT  —  CONVBTANCD-AC- 
KNOWLEDQMBNT  —  ESTOPPEL  —AVOIDANCE 
—LIABILITY  FOR  PURCHASE  MONEY— COVE- 
NANTS OF  WARRANTY— PERSONS  BJNTITLBD 
TO  ENFORCB  COVENANTS— ASSIGNEES. 

1.  Altbongh,  under  Code,  {  13^,  as  judicial- 
ly congtnied,  a  warranty  of  title  to  land  is 
treated  as  a  personal  contract,  an  action  of 
covenant  can  be  maintained  thereon  only 
where  the  party  could  have  vouched  in  an  ac- 
tion real;  and  where  a  deed  contains  a  war- 
ranty to  the  grantee,  but  not  to  his  assigns, 
since  such  assigns  could  not  have  vouched  the 
grantor  in  an  action  real,  they  can  neither 
maintain  an  action  on  such  covenant,  nor  de- 
fend under  it  against  the  grantor. 

2.  A  deed  to  lands  lying  within  the  state, 
executed  in  South  Carolina  by  a  married  wom- 
an living  therein,  was  in  due  form  according  to 
the  laws  of  Soath  Carolina,  but  was  not  ac- 
knowledged by  her  privilr  and  apart  from  her 
husband,  as  required  by  Code,  {  1256,  requiring 
all  instruments  affecting  a  married  woman's 
interext  in  realty  to  be  so  acknowledged.  Held, 
that  the  deed  could  not  be  construed  as  a 
South  Caroliua  contract  for  the  sale  of  the 
land,  so  as  to  give  the  grranteo  any  rights 
thereunder,  since,  though  executed  in  South 
Carolina,  its  subject-matter  made  it  a  North 
Carolina  contract,  and  as  such  It  was  void 
both  as  a  deed  and  a  contract. 

3.  Where  a  deed,  with  covenant  of  warranty, 
to  lands  within  tbj  state,  executed  in  another 
state  by  a  married  woman  livini?  therein,  was 
not  acknowledged  by  her  privily  and  apart  from 
her  hnshand,  as  required  by  Code.  {  1256,  the 
deed  being  absolutely  void,  no  estoppel  against 
such  miirried  woman  could  arise  thereunder, 
althoiiKh  it  and  the  covenant  therein  contain- 
ed would  both  have  been  valid  under  the  laws 
of  snch  other  state. 

4.  Where  a  married  woman  disaffirms  her 
deed  to  realty,  and  it  is  declared  void  because 
not  acknowledged  by  her  privily  and  apart  from 
her  husband,  as  required  by  Code,  {  1256,  she 
is  not  personally  liable  for  the  purchase  money 
received  by  her;  the  only  remedy  being  an  ac- 
tion in  rem  against  the  specitic  money  so  receir- 
ed.  or  any  property  into  which  it  can  be  traced. 

Clark,  J.,  dissenting. 

Appeal  from  superior  court,  Montgomery 
county;  Coble,  Judge. 

Action  by  Christian  Smith  against  H.  C. 
Ingram  and  others.  From  a  Judgment  In 
favor  of  plalntlfl,  defendants  appeal.  Af- 
tirmed. 

Adu.'ns  &  Jerome,  for  appellants.  Mclver 
&  Spence  and  Douglass  &  Simms,  for  ap- 
pellee. 

FURCHES,  C.  J.  On  the  2l8t  of  January, 
1878,  the  plaintiff  was  the  owner  of  the  land 
In  controversy,  lying  and  being  in  Mont- 
gomery county,  N.  C,  containing  133  acres, 


the  wife  of  said  J.  L.  Smith  tintll  since  the 
commencement  of  this  action.  In  pursuance 
of  said  contract  and  agreement  to  sell,  she 
and  her  said  husband  made  and  executed  a 
deed  sufficient  in  form  to  convey  said  land  to 
said  Hursey  in  fee  simple,  with  a  covenant 
of  warranty  of  title  to  said  Hursey,  bat  not 
to  his  heirs,  nor  to  his  assigns.  The  said 
Hursey  thereafter  took  possession  of  said 
land,  and  claimed  to  hold  the  same  under  this 
deed  from  the  plaintiff  and  her  husband.  J. 
Ij.  Smith,  and  the  defendants  claim  nnder 
and  by  mesne  conveyances  from  the  said 
Lindsay  Hursey.  The  plaintiff  and  ber  said 
I  husband  were  residents  and  citizens  of  the 
!  state  of  South  Carolina  at  and  bef<H«  the 
I  date  of  said  transaction,  and  the  plaintiff  is 
still  a  resident  and  cltisen  of  said  state. 
Said  deed  was  probated  according  to  the 
laws  of  South  Carolina,  bnt  not  according  to 
the  laws  of  this  state,  In  that  no  privy  ex- 
amination of  the  plaintiff  was  ever  taicen. 
It  was  shown  and  admitted  that  under  the 
laws  of  South  Carolina  at  that  time  a  mar- 
ried woman  might  sell  and  convey  her  own 
land,  by  and  with  the  consent  of  her  husband, 
without  privy  examination.  And  it  is  ad- 
mitted, and  the  deed  shows,  that  the  hoa- 
I>and  Joined  the  plaintiff  in  making  and  exe- 
cuting said  deed.  This  action  was  com- 
menced on  the  16th  day  of  Septemijer,  ISiKi, 
for  possession  of  said  land,  and  for  dam- 
ages for  the  wrong:fid  detention  thereof;  and 
defendants  answer,  and  deny  the  plaintiff's 
right  to  recover,  admit  they  are  In  possession 
of  said  land,  and  plead  the  deed  of  tlie  plain- 
tiff and  ber  said  husband,  of  the  21st  of  Jan- 
uary, 1878,  to  the  said  Lindsay  Hursey,  un- 
der whom  they  claim  title,  as  an  estoppeL 
And  defendants  contend  that  Xty  reason  of 
this  deed,  and  the  covenant  of  warranty 
therein  contained,  the  plaintiff  Is  estopped  to 
claim  title  to  said  land,  and  that  she  cannot 
maintain  this  action.  Defendants  say  that 
as  the  plaintiff  could  convey  h»  land  under 
the  laws  of  South  Carolina,  and  as  she  was 
a  resident  and  citizen  of  South  Carolina,  and 
as  the  contract  of  sale  and  deed  to  Hurscey 
were  made  in  South  Oaroiina,  It  was  a  South 
Carolina  contract,  and  the  deed  conveyed 
the  land  to  Hursey;  or,  if  this  is  not  true, 
that  the  warranty  is  a  personal  contract  that 
the  plaintiff  was  authorized  to  make  by  the 
I  laws  of  South  Carolina;  that  It  Is  bindinf; 
j  upon  her,  and  might  be  enforced  there,  and 
{  will  be  enforced  here;  that,  this  being  ao^ 
j  the  plaintiff  Is  estopped,  and  cannot  maintain 
!  this  action.  But  upon  a  careful  examination 
'<  of  authorities,  we  find  that  neither  of  the 
contentions  of  the  defendants  can  be  sus- 
tained. 

Lord  Coke  says  warranty  is  a  covenant 
real,  attached  to  the  land,  and  runs  with  the 
estate,  whereby  the  grantee,  upon  l>eing  oust- 
ed by  title  paramount,  may  vouch  the  gran- 


(trautor  conveyed  to  McQueen  with  general 
warranty,  "which  warranty  the  plaintiff  ac- 
quired aa  Incident  to  the  estate  derived  from 
him— a  covenant  which  runs  with  the  es- 
tate."   Thus  it  appears  tliat  where  there  to  a 
general  warranty  to  the  grantee,  his  heirs 
and  assigns,  it  is  attached  to  the  land,  and 
runs  with  the  estate,  and  the  heir  or  assignee 
ma;  vouch.    But  It  is  a  covenant  real,  and 
extends  no  further  than  the  terms  of  the 
covenant  carries  It     My  Lord  Coke  again 
says:    "If  a  man  doth  warrant  land  to  an- 
other without  this  word   Ihelrs],   his   heirs 
shall  not  vouch;  and  regularly  if  he  warrant 
laud  to  a  man  and  his  heirs,  without  nam- 
ing assigns,    his   assigns   shall  not  vouch." 
Cu.   Litt   384b,    38Qb.     So   it   is   seen    that, 
if  the  estate  had  passed  to  Hursey  under 
the  deed  of  plaintiff  and  her  husband,  the 
defendants,  who  are  the  assigns  of  Hui-sey. 
would  have  no  interest  in  it,  and  could  not 
have  vouched  the  plaintiff.    Warranties  are 
now  treated  as  personal  covenants.    This  is 
so  under  the  statute  of  Anne,  the  Revised 
Code  (c.  43,  I  10),  and  section  1334  of  the 
Uode,  and  was  made  so  by  these  statutes  and 
judicial   construction,   because  real    actions 
had  been  abolished,  and  actions  of  ejectment 
had  been  substituted  In  their  stead,  and  there 
was  no  one  to  vouch.    But  the  action  of  cove- 
nant can  only  be  had  where  the  party  could 
have  vouched  under  an  action  real.    South- 
orlnnd   v.   Stout,  68  N.   a  446;    Rickets  t, 
Dickens,    5    N.   O.    •348,   4   Am.    Dec.    556. 
And  when  suits  are  brought  on  such  cove- 
nant, and  the  grantee  had  been  evicted  from 
the  whole  of  the  land,  the  measure  of  dam- 
ape  was  the  amount  paid  for  the  land.    Wil- 
liams V.  Beaman,  13  N.  C.  483,  approved  in 
Markland  v.  Crump,  18  N.  0.  94.  27  Am.  Dec. 
2.30;    Nichols  v.  Freeman,  33  N.  0.  99;    and 
many  other  cases.     The  defendants  having 
DO  right  to  vouch  If  this  had  been  an  action 
real,  they  have  no  right  to  sue  on  the  cove- 
nant, and  no  right  to  defend  under  it.    They 
have  no  privity  or  connection  with  the  war- 
ranty,  which  was  to  Hursey  alone.    They 
have  no  interest  in  It  and  can  take  no  ben- 
efit under  It,  even  If  Hursey  could  have  done 
so.     And  we  now  propose  to  show  that  this 
transaction  was  absolutely  void,  and  no  es- 
tate passed  to  Hursey  under  the  deed  of  the 
21st  of  January,   1878,  and  that  the  plain- 
tift  Incurred  no  obligation  that  can  be  en- 
forced in  law  or  equity. 

The  general  rale  Is  that  executory  cod- 
tracts  are  governed  by  the  law  of  the  Juris- 
diction where  they  are  to  be  executed,  and. 
If  they  are  repugnant  to  the  established  pol- 
icy of  that  Jurisdiction,  they  cannot  be  en- 
forced. An  executory  contract  may  be  made 
In  this  state  to  be  executed  In  New  York,  and 
It  TVlll  be  considered  a  New  York  contract, 
and  subject  to  the  laws  of  that  state.  But  if 
such  executory  contract  Is  made  here,  and 
no  place  is  named  as  to  where  It  shall  be 


contracts,  and  not  to  property.  But  there  are 
well-known  exceptions  to  that  rule.  Tho-e 
are  contracts  which  are  localized  by  the 
subject-matter  of  the  contract,  as  this  one 
is.  All  contracts  and  deeds  for  the  sale  and 
conveyance  of  land  are  local,  and  belong  to 
the  jurisdiction  where  the  land  lies,  and  will 
not  be  taxtorcei  when  they  are  in  violation  of 
the  laws  and  settled  policy  of  this  state. 
In  other  words,  such  contracts  and  convey- 
ances are  made  by  the  law  contracts  and 
conveyances  of  the  state  where  the  land  is. 
The  law  of  conBtmctive  Jurisdiction  or  con- 
tractual Jurisdiction  has  never  applied  to  con- 
tracts for  or  conveyances  of  land.  And  when 
the  plaintiff  made  this  sale  and  conveyance 
to  Hursey,  she  made  it  as  a  citizen  of  North 
Carolina;  that  is,  she  was  as  much  subject 
to  the  laws  of  this  state  as  if  she  had  been 
living  here  and  made  it  here.  Hursey  was 
as  much  bound  to  take  notice  of  the  fact  that 
she  was  a  married  woman  as  If  she  had  been 
living  here.  This  doctrine  is  well  stated  in 
Story,  Confl.  Laws  (8th  Ed.)  H  38,  474,  note 
"a":  Whart  Confl.  Laws,  8$  278,  305,  331,— 
and  sustained  by  Meroney  v.  Association,  116 
N.  C.  882,  21  8.  E.  924,  47  Am.  St  Rep.  841, 
and  Armstrong  v.  Best  112  N.  O.  69,  17  ». 
E.  14,  25  L.  R.  A.  188.  34  Am.  St.  Rep.  473. 
and  in  The  Kensington  (decided  Jan.,  1002) 
22  Sup.  Ct  102,  46  L.  Ed.  — .  But  the  di- 
rect question  has  been  passed  upon,  and,  it 
seems  to  us.  settled,  by  this  court,  in  Jones 
V.  Gerock.  69  N.  0.  190.  It  seems  to  us 
this  question  is  settled,  treating  It  as  we 
must  tmder  the  authorities  cited  and  many 
others;  and  It  is  a  North  Carolina  transac- 
tion, unless  we  overrule  the  statute  (Code;  S 
1256)  and  the  many  decisions  of  this  state 
with  regard  to  the  execution  of  deeds  by 
married  women,  and  that  the  defendants  can 
take  no  benefit  under  the  transaction  of  plain- 
tiff with  Hursey.  In  CHayton  v.  Bose,  87  N. 
C.  106,  the  court  uses  this  language:  "In 
Scott  V.  Battle,  85  N.  C.  184,  39  Am.  Rep. 
694,  It  is  held  that  a  feme  covert's  deed,  not 
executed  in  the  prescribed  mode.  Is  wholly 
inoi)eratlve.  Abiding  these  decisions,  we  do 
not  propose  to  reopen  the  question."  The 
case  of  Scott  v.  Battle,  which  has  been  cited 
with  approval  in  more  cases.  In  all  probabil- 
ity, than  any  other  case  since  it  was  filed, 
in  1881,  is  so  full  and  complete  in  support  of 
this  opinion  that  we  can  hardly  undertake 
to  quote  from  it  without  doing  injustice  to 
the  learned  Judge  who  wrote  it  But  it  holds 
that  at  common  law  there  was  but  one  way 
by  which  a  married  woman  could  convey  her 
land,  and  that  was  by  fine  and  recovery; 
that  our  statute  has  provided  another  way,— 
more  simple  and  less  expensive,— by  deed, 
in  which  the  husband  Joins,  and  by  privy 
examination  of  the  wife.  "But  unless  the 
terms  prescribed  in  the  statute  are  strictly 
complied  with,  she  stands  as  at  common  law, 
and  the  deed  Is  absolutely  void."    It  Is  not 


Ana  It  wonia  seem  "tnat  tne  same  reasonins 
must  be  a  full  answer  to  the  defendanta'  de- 
mand upon  tbe  plaintiff  for  the  restoration 
«f  the  purchase  money,  which  she  has  receiv- 
ed and  used."  And  "In  no  case  will  the  law 
Imply  a  promise  on  her  part,  and  every  one 
who  deals  with  her  is  held  to  do  so  with  a 
-knowledge  of  her  disability."  The  court  Uien 
4lapo8es  of  the  cose  of  Daniel  t.  Crumpler, 
75  N.  O.  184.  and.  In  effect  overrules  it,  and 
then  proceeds  to  quote  from  Askew  v.  Daniel, 
40  K  O.  321,  as  follows:  "That  a  deed  ot 
M.  feme  covert,  until  she  Is  privily  examined 
by  the  proper  authorities,  Is  mere  blank  pa- 
per,— so  utterly  void  that,  even  If  it  con- 
tains a  stipulation  In  her  own  behalf,  she 
«annot  have  the  benefit  thereof."  In  Qreen 
▼.  Branton,  16  N.  C.  604,  the  court  says  that 
"a  feme  covert  can  be  bound  as  to  her  land  In 
4)nly  two  ways:  First,  by  her  deed  executed 
Jointly  with  her  husband,  with  her  privy  eir 
amlnatlon  thereto;  and,  secondly,  by  the 
Judgment  of  a  competent  court;  and,  if  her 
4eed  Is  not  executed  as  required  by  law,  it 
is  an  absolute  nullity,  under  which  no  equity 
whatever  can  be  set  up."  Again  the  conrt 
«aya:  "Upon  principle,  too,  it  seems  impossi- 
ble to  conceive  that  the  law  will  ever  permit 
that  to  be  done  indirectly  which  it  forbids 
io  be  done  directly,  or  that  it  will  give  its 
.countenance  to  a  doctrine  which  must  sub- 
vert its  whole  theory  in  regard  to  the  con- 
tracts of  married  women.  To  do  so  would  be 
equivalent  to  saying  that  a  feme  covert,  by 
express  deed  without  being  prlvatdy  exam- 
ined thereto,  cannot  convey  or  charge  her 
lands,  and  yet  by  a  mere  contract  to  sell,  and 
the  acceptance  of  the  purchase  money,  create 
«ucb  a  U«i  upon  it  as  the  courts  of  equity 
will  enforce  by  a  sale  against  her  will."  In 
the  case  of  Towles  v.  Fisher,  77  N.  C.  434, 
ihe  court  says:  "No  one  can  reasonably  rely 
upon  the  contract  of  a  married  woman,  or  on 
«  representation  which  at  best  is  in  the  na- 
ture of  a  contract,  and  by  which  he  must 
-be  presumed  to  know  that  she  is  not  legally 
bound;  and  it  is  only  in  the  case  of  a  pure 
-tort,  altogether  disconnected  with  a  contract, 
that  any  estoppel  against  her  can  operate." 
The  case  of  Wood  v.  Wheeler,  111  N.  C.  231, 
1«  8.  E.  418,  is  a  case  in  our  own  court  di- 
rectly in  point  as  to  the  invalidity  of  the  deed 
from  plaintiff  to  Hursey.  The  defendant  In 
that  case  was  a  married  woman,  and  a  resi- 
dent and  citizen  of  South  Carolina.  She 
made  a  mortgage  to  a  citizen  of  North  Caro- 
lina upon  lands  In  North  Carolina.  The 
mortgage  was  executed  in  South  Carolina, 
where  she  lived,  and  was  probated  according 
to  the  laws  of  that  state,  as  this  deed  was; 
and  this  cotrrt  held  that  it  was  utterly  void. 
Having  shown  thnt  this  deed  Is  utterly 
void,  It  cannot  be  used  as  an  estoppel;  and,  in 
addition  to  the  authorities  already  cited,  we 
<;ite  the  following  from  11  Am.  &  Kng.  Enc. 
law  (2d  Ed.)  p.  393:    "No  question  of  estop- 


lanci,  Alabama,  Arkansas,  Uailfomia,  tne  uis- 
trlct  of  Columbia,  Indiana,  Kentucky,  Massa- 
chusetts, Minnesota,  Missouri,  North  Carolina, 
Washington,  and  Wisconsin.  And  Miller  v. 
Bumgardner,  109  N.  C.  412,  13  S.  E.  935,  is 
cited  in  this  note,  showing  that  this  is  the 
law  in  North  Carolina.  There  the  deed  of  a 
married  woman,  properly  executed  by  her 
and  her  husband,  except  for  the  fact  that 
she  had  never  been  privily  examined  thereto, 
was  offered  as  an  estoppel;  and  this  court 
held  that  it  was  no  estoppel  against  her. 
Again,  on  the  same  page  of  11  Am.  A.  Eng. 
Enc.  Law,  it  is  said:  "Where  the  deed  Is  void, 
the  mere  fact  that  it  contains  covenants  of 
warranty  will  not  make  it  operative  by  way 
of  estoppel;  for,  to  make  a  warranty  bind- 
ing, there  must  be  some  estate  conveyed  to 
which  the  warranty  may  be  annexed."  "A 
deed  void,  as  l>elng  given  in  contravention  of 
n  statute,  works  no  estoppd.  Thus,  a  mar- 
ried woman  will  not  be  estopped  by  a  deed 
not  executed  in  the  mode  provided  by  stat- 
ute." But  if  the  "feme  covert  retain  and 
have  actually  in  liand  the  money  paid  her  as 
the  consideration  for  her  Imperfect  and  dis- 
affirmed contract,  her  vendee  would  be  ps- 
mltted  to  recover  the  same  at  law;  or.  If 
she  had  converted  it  into  other  property,  so 
as  to  be  traceable,  he  might  pursue  it  in  its 
new  shape  by  a  proceeding  in  rem.  and  sub- 
ject it  to  the  satisfaction  of  his  demand.  Bnt 
If  she  has  consumed  it  [as  it  is  admitted  the 
plaintiff  has  In  this  case],  the  party  paying  it 
is  without  remedy;  and  this  because  of  the 
policy  of  the  law,  which  forbids  all  dealings 
with  femes  covert,  unless  conducted  in  the 
manner  prescribed  by  the  statute,  and  wbicb 
throws  the  risk  in  every  such  case  opon  the 
party  that  deals  with  her."  We  hold,  there- 
fore, that  the  plaintiff  is  not  personally  lia- 
ble to  a  charge  for  the  money  paid  her  hy 
Hursey,  nor  is  her  land  in  controversy  6nt>- 
Ject  to  a  lien  thereon. 

It  seems  to  us  that  the  Judgment  of  the 
court  below  is  fully  sustained,  and  It  is  af- 
firmed. 

DOU(}LAS.  J.  I  concur  in  the  opinion  of 
the  court  with  reluctance,  on  account  of  the 
great  and  unmerited  hardship  it  inflirts  up- 
on so  many  individuals;  but  I  am  forced  to 
concur  because,  in  my  opinion,  it  is  the  law. 
We  have  no  implied  warranties  as  to  re-al 
estate,  and  as  express  warranty  is  a  cove- 
dant  real,  running  with  the  Und,  it  can  nevt-r 
arise  when  the  deed  creating  it  is  alisoIutt-lT 
void.  If  the  warranty  could  cqperate  at  all.  it 
could  only  be  by  estoppel  in  pals.  An  esti  p- 
pel  may  at  times  prevent  a  person  from  il<^ 
nylng  the  validity  of  an  act  which  he  micnc 
lawfully  have  done,  but  not  an  act  which  ht 
could  not  do.  In  other  words,  an  estop|>el 
can  never  be  used  to  evade  the  law  by  val- 
idating an  act  forbidden  by  law.  I  hare 
given  to  the  law  of  married  women,  as  laid 


of  decisions  on  account  of  the  exceptional 
tutrdshlpa  of  an  Individual  caee. 

CLARK,  J.  (dissenting).  In  1878  the  plain- 
tiff (now  a  feme  sole),  being  then  a  married 
-woman  residing  in  South  Carolina,  nnlted 
with  her  husband  in  the  conveyance  of  the 
land  In  question,  which  has  since  become  val- 
uable; the  town  of  Star  being  built  thereon. 
She  now  seeks  to  recover  the  land.  The 
deed  was  executed  to  one  Hnrsey,  his  heirs 
and  assigns,  and  contains  a  covenant  of  war- 
ranty of  title  to  said  Huraey,  who  has  since 
conveyed  by  deed  with  warranty  to  these  de- 
fendants and  others,  who  have  Improved  the 
property,  which  was  stated  on  the  argument 
to  be  now  worth  some  940,0(X).  The  deed  by 
plaintiff  and  husband  recited  the  receipt  of 
the  purchase  money,— some  $130,— the  pay- 
ment of  which  is  not  denied.  In  South  Car- 
olina the  wife  was  then,  and  is  now,  fully 
empowered  to  make  any  contract  with  refer- 
ence to  her  separate  estate,  and  the  doctrine 
of  estoppel  applies  to  married  women. 
Crenshaw  v.  JuUan,  26  S.  O.  283,  2  S.  E.  133, 
4  Am.  St  Rep.  719;  Rigby  v.  Logan,  45  S. 
O.  651,  24  S.  K  66.  In  that  State  a  married 
woman  can  convey  realty,  or  make  any  con- 
tract, not  only  without  privy  examination, 
but  without  the  Joinder  or  assent  of  her  hus- 
band. 2  Rev.  St.  18»3,  pp.  47-49,  f|  101,  102, 
108;  Rev.  St.  1873,  Sf  104,  105,  111;  Id.  c.  100, 
SI  1-3.  The  privy  examination  not  having 
been  taken  according  to  the  requirements  of 
our  statute,  and  the  land  lying  In  this  state, 
the  deed  was  improperly  admitted  to  regis- 
tration here;  and  as,  until  recently,  the  stat- 
ute of  limitation  did  not  run  against  married 
-women,  the  long  undisturbed  possession  by 
ber  grantee  and  these  defendants  did  not 
ripen  into  what  was  a  ]u.  and  honest  title. 
But  while  the  deed  was  not  legally  registered 
bere,  the  contract  of  conveyance  and  the  con- 
tract of  warranty  of  title  were  valid  In  South 
Carolina,  where  made,  and,  being  valid  there, 
are  valid  everywhere  else.  The  personal 
•contract  is  enforceable  everywhere.  If  valid 
-n-here  made.  11  Am.  &  Eng.  Enc.  Law  (2d 
Kd.)  402,  415;  Wood  v.  Wheeler,  111  N.  O. 
231,  16  8.  B.  418;  Taylor  v.  Sharp,  108  N.  G. 
377,  13  S.  E.  138.  We  have  express  author- 
ity that  a  covenant  of  warranty  by  a  mar- 
ried woman  which  is  good  as  a  personal  con- 
tract, because  competent  according  to  the  law 
of  the  place  of  contract,  is  good  and  enforce- 
able as  a  personal  contract  though  the  deed 
was  void  as  a  conveyance  in  the  state  where 
tbe  land  lay.  Railroad  Co.  v.  Conklin,  20  X. 
H.  587;  11  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
402.  In  Basford  v.  Pearson,  89  Mass.  504,  a 
<leed  was  executed  by  a  married  woman  re- 
siding In  Massachusetts  for  land  lying  in 
Jievr  Hampsliire.  It  was  properly  executed 
according  to  the  laws  of  Massachusetts,  but 
not  according  to  tlie  laws  of  New  Hampshire, 
tl'he  court  held  that  tbe  umrrlcd  wuniun  was 


she  Is  duly  authorized  to  contract  in  that 
manner,  although  the  deed  In  which  It  is 
contained  might  not  be  sufficient  under  tbe 
laws  of  another  state  to  convey  the  lands 
therein  situate."  And  such  is  the  universally 
recognized  law.  A  married  woman  is  estopped 
by  her  covenant  of  warranty  in  all  cases 
where  she  Is  competent  to  contract  accord- 
ing to  the  law  of  the  place  of  contract  Har- 
ris, Cont  Mar.  Wom.  p.  267,  {  318;  Kolls  v. 
r>e  Leyer,  41  Barb.  208;  Richmond  v.  Tib- 
bies, 26  Iowa,  474.  In  Zimmerman  v.  Rob- 
inson, 114  N.  C.  40,  19  S.  B.  102,  Avery,  J., 
says:  "The  right,  with  the  concurrence  of 
her  husband,  to  execute  conveyances  as  if 
she  were  a  feme  sole,  has  been  held  to  em- 
power her  to  create  a  Hen  upon  her  separate 
real  estate  (Alexander  v.  Davis,  102  N.  C. 
17,  8  S.  B.  708;  Newhart  v.  Peters,  80  N.  O. 
166);  and,  If  the  courts  are  to  allow  her  deed 
to  operate  to  any  extent  as  if  she  were  not 
under  coverture,  it  must  be  conceded  that  the 
power  to  convey  carries  -with  it  by  Implica- 
tion, as  an  Incident  the  liability  to  estoppel 
by  the  covenants  usually  contained  in  con- 
veyances." In  Armstrong  v.  Best  112  N.  C. 
50,  17  S.  B.  14,  25  L.  R.  A.  188,  34  Am.  St 
Rep.  473,  the  married  woman  was  domiciled 
In  this  state,  and  made,  while  temporarily  in 
Maryland,  a  contract  valid  tbere,  but  invalid 
here.  It  was  held,  when  sued  in  this  state, 
that  tteing  resident  here,  she  would  receive 
the  protection  of  the  disability  Imposed  by 
our  law;  but  the  court  was  careful  to  ap- 
prove the  general  rule  laid  down  In  Taylor 
V.  Sharp,  108  N.  a  877,  13  S.  B.  138,  that  the 
"validity  of  a  contract  [of  a  married  woman] 
Is  to  be  determined  by  the  law  of  the  place 
where  the  contract  is  made,  and,  If  valid 
there.  It  is  valid  everywhere,"  and  further 
cites  with  approval  Robertson  v.  Queen,  87 
Tenn.  445,  11  S.  W.  38,  8  Ia  R.  A.  214,  10 
Am.  St  Rep.  690,  which  held  that  where  a 
married  woman  domiciled  In  Kentucky  made 
a  contract  valid  there,  recovery  could  be  had 
thereon  in  Tenneesee,  though  the  same  con- 
tract made  by  a  married  woman  domiciled 
in  Teunessee  would  be  void.  That  case  is  on 
all  fours  with  this. 

Upon  tbe  authorities  above  cited  from  our 
own  Reports  and  the  uniform  decisions  of 
other  states,  the  contract  made  by  the  plain- 
tiff in  South  Carolina,  having  been  valid 
there,  is  valid  here.  The  deed  of  conveyance 
is  Invalid  here,  because  forms  requisite  to 
authorize  Its  registration  here  are  lacking. 
But  the  contract  of  conveyance  (not  contract 
to  convey)  is  valid,  and,  when  the  plaintiff 
seeks  to  disregard  It  and  take  back  the  land, 
her  valid  contract  that  she  "has  conveyed" 
Is  a  complete  answer  to  her  in  a  court  of 
equity;  and  the  defendants,  claiming  under 
a  deed  from  Hursey,  are  privies  thereto. 
Certainly  when  the  plaintiff  has  made  an  ad- 
mittedly valid  contract  that  in  consideration 
of  receipt  of  the  i)urcha8e  money,  she  has 
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court  of  equity  to  iput  nim  and  nls  grantees 
out,  and  recover,  by  violating  her  valid  con- 
tract, >40,000  worth  of  property,  when  she 
has  stood  by  so  many  years  and  allowed  oth- 
ers to  build  upon  It  and  add  great  value 
thereto.  If  the  plaintiff  had  put  Hursey  Into 
possession  with  a  valid  contract,  reciting 
that  she  bad  conveyed  and  would  warrant 
the  title,  and  acknowledged  receipt  of  ttae 
purchase  money,  she  could  not,  under  the 
present  system,  combining  law  and  equity, 
recover  possession  because  she  bad  not  exe- 
cuted a  deed;  and  the  defendants  are  in  no 
worse  condition  because  a  defective  deed  was 
superadded.  This  is  not  the  case  of  such  a 
contract  made  by  a  married  woman  domi- 
ciled here,  as  to  whom  the  contract  would  be 
invalid.  Nor  do  the  cases  as  to  one  pur- 
chasing with  notice  of  our  statutes  of  dis- 
ability as  to  married  women  apply;  for  here 
the  pnrchaser  knew  that  the  law  of  South 
Carolina  rendered  valid  the  conveyance  and 
the  contract  contained  in  the  deed.  The 
conveyance  became  ineffectual  in  this  state 
by  reason  of  our  registration  laws  requiring 
proof  of  ber  assent  by  a  privy  examination, 
but,  by  all  the  authorities,  the  contract  of 
conveyance  being  valid  there,  when  she  seeks 
to  recover  the  land  in  our  courts  by  reason 
of  the  defect  In  the  deed  a  court  of  equity 
will  refuse  her  the  possession  of  the  land  in 
violation  of  ber  valid  contract  that  she  has 
conveyed  it  and  received  the  purchase  mon- 
ey. The  cases  as  to  enforcing  an  executory 
contract  of  a  married  woman  have  no  ap- 
plication. The  deed  is  defective  for  the  non- 
observance  of  the  mode  of  proof  of  execu- 
tion of  the  deed  which  is  required  by  our 
statutes,  and  which  governs  ttae  registration 
of  titles  to  realty  in  our  state;  but  the  con- 
tract that  sbe  has  conveyed  and  acknowl- 
edged receipt  of  the  purchase  money  Is  an 
executed  contract,  as  is  also  the  contract  of 
warranty. 

A  second  ground  which  also  defeats  the 
plaintiffs  recovery  is  that  tbc  execution  of 
the  contract,  the  receipt  of  the  purchase 
money,  the  putting  Hursey  in  possession,  am 
the  standing  by  while  defendants  (in  privity 
with  Hursey)  have  held  possession  ever  since 
1878,  and  built  upon  and  improved  the  prop- 
erty, constitute  an  estoppel  in  pais  against 
this  plaintiff,  who  was  competent  to  con- 
tract, and  is  estopped  by  matter  in  pais  in 
South  Carolina  as  fully  as  if  sbe  bad  remain- 
ed a  feme  sole,  or  as  if  sbe  were  a  man. 
ISven  if  domiciled  in  this  state,  a  married 
woman  is,  by  virtue  of  chapter  tfl7.  Laws 
11)01,  rei!]>onslble  for  buildings  put  upon  her 
own  land  by  ber  consent.  When  her  con- 
duct would  be  a  complete  estoppel  upon  ber 
hod  sbe  sued  in  her  own  fonmi,  sbe  can- 
not be  relieved  from  that  estoppel  by  suing 
in  ours. 

Tliere  Is  still  a  third  defense.    Sbe  con- 
tracted with  Hursey,  by  a  perfectly  valid  /ind 


she  cannot  shake  off  and  vitiate  such  per- 
sonal contract,  which  our  authorities  bold  to 
be  valid  here  w-hen  valid  tb^e,  by  suing  in 
our  courts.    To  this  the  technical  objection 
is  made  that,  such  contract  being  to  Hursey 
without  the  addition  of  the  words  "heirs  and 
assigns,"  it  does  not  run  with  the  land,  and 
therefore  the  defendants  do  not  take  benefit 
under  It    By  the  statute  of  Anne  (Rev.  Code, 
c.  43,  now  section  1334  of  the  Code),  war- 
ranties are  now  held  personal  covenants,  and 
a  warranty  which  would  prevent  the  plain- 
tiff from  recovering  the  realty  from  Hursey 
would  prevent  ber  getting  it  back  from  tbeese 
defendants,  who  bold  under  him.    This  is  not 
an  action  by  the  defendants  against  the  plain- 
tiff for  breach  of  her  contract  witb  tlieir 
grantor,  but,  sued  by  her  to  recover  the  rem. 
the  title  of  which  she  bad  warranted  by  a 
contract  which  she  was  competent  to  make, 
they  set  up  that  warranty  to  Hursey.  under 
whom  they  hold,  as  a  defense;  being  in  priv- 
ity with  him,  and  entitled  to  the  protection 
of  such  defenses  as  would  have  prevented  a 
recovery   against  him   had   be  remained    in 
possession.    "Cov^iants  which  run  witb  ttae 
land  lie  for  or  against  the  assignee  at  com- 
mon law,  though  not  named.    Bally  t.  WeU$^ 
3  WIls.  23.    •    •    •    Covenants  that  do  not 
run  with  the  land  may  be  assigned  in  equity 
to  enforce  them  by  action  In  the  name  of 
the  covenantee  to  use  of  assignee.     1  Smith, 
licad.  Cas.  179;    WiUard  v.  Tayloe,  8  Wall. 
571,    19  L.   Ed.   501.    ••    •    If   this  cov- 
enant had  not  passed  with  the  estate  in  the 
land,  the  conveyance  would  operate   as  an 
equitable  assignment  of  his  [grantor's]  inter- 
est in  It,  and  of  bis  right  to  enforce  it  in 
his  name  to  ber."    Hager  v.  Buclk,  44  Vt. 
290  5  Am.  Rep.  868.    "For  a  covenant  whi<-li 
runs  with  the  land,  an  action  lies  for  qr 
against   the    assignee   at  common    law.    al- 
though the  assignee  be  not  named  In  ttae  cov- 
enant,—citing  Cro.   Eliz.  553;    1  Rolle.   :«>: 
Cro.  Car  221."    Bally  v.  WeUs  (1768)  3  Wil». 
25.    To  same  effect,  Willanl  v.  Tayloe,  s»i- 
pra.    In  Coleman  v.  Bresnahan.  54  Hun.  tfJ'i. 
8  N.  Y.  Supp.  liW.  It  is  said:    "Equity,  for  th.- 
purposes   of   Justice,    repudiates   the   dlstini- 
tlon  between  covennnts  which  do  and  do  ni>t 
run  with  the  land."     In  Trustees  v.  Lynch. 
70  X.  Y.  449,  20  Am.  Rep.  01.5,  it  is  sai.l- 
"Whether  It  was  a  covenant  running  with  the 
land,  or  a  collateral  covenant,  or  a  covenant 
in  gross,  or  whether  an  action  of  law  could 
be  sustained  upon  it,  is  not  material,  as  af- 
fecting the  Jurisdiction  of  a  court  of  equity." 
In  Wead  v.  Larkin,  5  Am.  Rep.  153,  ttae  court 
says:  "Our  conclaslon  Is  that,  where  ttae  cov- 
enantee takes  poMscKsIon  and  conveys,  ttae 
covenant  of  warranty  in  the  deed  to  him  will 
pass  to  his  grant"c."    Dqty  v.  Railroad  Co. 
(Tenn.)  63  S.  W.  i)%4,  48  L.  R.  A.  100.  Is  a 
recent  case  where  the  subsequent  grantee  of 
the  land  was  held  liable  on  a  covenant   in 
the  conveyance,  Uiough  the  covenant  did  not 


habendum  l8  to  the  grantee,  hJs  heirs  and 
assigns,  this  Is  not  restricted  by  a  more  lim- 
ited warranty  following,  and  the  grantor 
and  his  heirs  are  estopped  to  set  up  an  ad- 
verse claim  against  the  grantee.  In  the  more 
or  less  distant  past  there  was  a  highly  tech- 
nical distinction,  resting  upon  feudal  rea- 
sons, long  since  extinct,  between  eoyenants 
running  with  the  land  and  not  running  with 
the  land.  As  stated  In  several  of  the  above 
cases,  this  distinction  Is  not  recognized  by 
courts  of  equity,  when  to  do  so  would  worli 
Injustice.  It  certainly  should  not  be  allowed 
that  effect  (even  If  the  defendants'  case  de- 
pended upon  that  one  proposition)  in  a  case 
nice  this,  where  the  plaintiff  was  equally 
competent  by  the  lex  loci  contractus  to  make 
a  valid  contract  of  conveyance,  a  valid  con- 
tract of  warranty,  and  a  valid  deed,  and 
where  she  received  the  purchase  money,  put 
her  grantee  in  possession,  stood  by  for  17 
or  18  years  without  objection,  allowed  the 
defendants  to  Improve  the  property,  and  now, 
when  It  has  become  worth  probably  $40,000, 
seeks  to  get  It  back,  with  this  enormously 
Increased  value,  In  spite  of  her  enforceable 
contract  to  warrant  tbe  title.  Had  she  sued 
In  her  own  courts,  this  would  have  been  a 
valid  defense;  and  when  she  comes  into  onr 
<.-ourts  her  contract  made  in  South  Carolina 
is  equally  valid  against  ber  here  as  in  South 
Carolina,  though  the  deed  proves  invalid  be- 
cause not  executed  with  the  formalities  as 
to  proof  of  execution  required  by  our  statute 
ns  a  prerequisite  to  registration.  The  de- 
fense Is  in  equity,  not  at  law,  and  a  contrary 
result  would  be  so  unjust  aa  to  shock  the 
moral  sense. 

It  must  also  be  noted  that,  though  the  deed 
Is  Invalid  because  proof  of  its  execution  Is  not 
»s  reijulred  by  onr  statute,  the  contract  of 
tbe  married  woman,  even  If  she  had  been 
resilient  in  this  state,  Is  valid  to  affect  either 
ber  real  or  personal  estate  (having  been  made 
ivitb  assent  of  her  husband)  by  the  very 
terms  of  our  statute  (Code,  i  1820). 

ITpon  the  facts  found.  Judgment  should 
bftve  been  entered  for  the  defendants.    If 
there  Is  any  precedent  anywhere  which  can 
be   construed  to  countenance  tbe  plaintiff's 
recovery,  there  Is  no  better  time  to  repudiate 
it    than  now.    A  precedent  so  mischievous 
and   subversive  of  every  element  of  natural 
Justice   should   not  be   left   standing,   upon 
which  to  ask  the  Judgment  of  a  court  which 
win  work  such  an  Injustice.    In  the  very  re- 
cent  case  of  Thompson  v.  Taylor  (June  17, 
1901)   decided  by  the  highest  court  In  New 
Jersey  (40  Atl.  544,  54  L.  R.  A.  585),  that 
cotirt  holds,  reversing  the  supreme  court  of 
thnt  state,  that  where  a  married  woman,  dom- 
icllecl  In  New  Jersey,  executes  a  note  to  her 
husband,  Invalid  In  New  Jersey,  which  is  tak- 
en by  her  husband,  with  her  aoqulc>8cence,  to 
Isew  York,  and  there  Indorsed  by  him  and  de- 


Jersey.  This  case  is  much  stronger  than  ours, 
and  Is  a  full  discussion  by  a  very  able  court, 
showing  how  completely  the  doctrine  of  the 
legal  nonenlty  and  legal  incapacity  of  women 
is  now  discredited,  even  in  those  states  whose 
laws  still  retain  some  trace  of  It.  Precedents, 
even  when  unbroken,  and  admitted,  are  not 
to  be  preferred  or  continued  when  they  work 
a  patent  and  undeniable  wrong. 


JACKSON  T.  STATE. 

(Supreme  Court  of  Georgia.     March  11,  1902.) 

ASSAULT  WITH  INTENT  TO  RAPB^-NBW  TRIAL 
—NEWLY  DISCOVERED  EVIDENCE. 

1.  A  charge  in  an  indictment  that  tbe  ac- 
cused 'Mid  fcluniouRly  assault  and  attempt 
•  •  •  to  rnviah  and  carnally  know"  tbe  fe- 
male alleged  to  have  been  assaulted  necessarily 
inipliee  that  the  act  was  done  forcibly  and 
against  her  will.  Harmau  v.  Ck>m.,  12  Sere. 
&  K.  70;  Davis  v.  State,  42  Tex.  228;  Wil- 
liams V.  State,  1  Tex.  App.  92,  28  Am.  Rep. 
309;  GibBon  v.  State,  17  Tex.  App.  574;  O'Con- 
uell  V.  State,  C  Minu.  279  (GU.  IJW);  2  Whart. 
Cr.  Law,  i  1154. 

2.  The  ground  of  the  motion  for  a  new  trial 
based  upon  alleced  newly  discovered  evidenc■t^ 
is  without  merit;  it  not  appearing  that  the 
accused  was,  liefore  the  trial,  unaware  of  the 
existence  of  the  evidence  referred  to  in  that 
groudd. 

3.  The  evidence  in  this  case,  taken  as  a 
whole,  was  not  sufficient  to  show  beyond  a 
reasonable  doubt  that  what  occurred  between 
the  accused  and  the  female  upon  wbom  the  al- 
leged assault  with  intent  to  rape  was  commit- 
ted was  against  her  will.  While  she  did,  as  a 
witness,  mul^e  literal  statements  to  tbe  effect 
that  she  resisted  and  refused  to  consent,  her 
conduct,  as  detailed  by  herself,  affords  the 
gravest  room  for  doubting  the  truth  of  those 
statements;  and  her  testimony,  in  its  entirety, 
interpreted  in  the  light  of  all  human  experience, 
tended  strongly  to  show  that,  in  point  of  fact, 
there  was  no  uuwillingnees  on  her  part  to 
sexual  intercourse  with  the  accused. 

Fish,  J.,  dissenting. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Effingham  coun- 
ty; P.  E.  Seabrook.  Judge. 

Ben  Jackson  was  convicted  of  crime,  and 
brings  error.     Reversed. 

D.  H.  Clark,  for  plaintiff  in  error.  Liv- 
ingston Kenan,  for  tbe  State. 

PER  CURIAM.    Judgment  reversed. 

FISH,  J.  (dissenting).  The  evidence  for 
tbe  state.  If  credible,  in  my  opinion,  abun- 
dantly authorized  a  verdict  of  guilty  of  the 
offense  charged.  The  credibility  of  witness- 
es la  exclusively  for  the  consideration  of  the 
Jury.  In  this  case  the  Jury  believed  the  tes- 
timony of  the  witnesses  for  tbe  state,  the 
trial  Judge  approved  their  verdict,  and  there- 
fore a  new  trial  should  not  be  granted  by 
tbla  court 

LITTLE,  J.,  absent  on  account  of  sick- 
ness. 
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BXBHPTIONS—HOR8B-WAOON— HARNESS. 

1.  A  bone,  the  value  of  which  does  not  ex- 
ceed $40,  may,  though  not  worked  npou  a 
farm,  but  used  in  running  a  dray  for  the  sup- 
port of  tbe  owner  and  bis  family,  be  exempted 
from  levy  and  sale  under  section  2866  of  the 
Civil  Code.  The  word  "farm,"  in  tbe  phrase 
"one  farm  horse  or  mule,"  therein  appearing, 
has  reference  to  quality  and  value,  and  was 
not  inserted  in  the  law  with  a  view  to  pre- 
scribing the  kind  of  work  in  which  the  exempt- 
ed animal  was  to  be  employed. 

2.  ▲  half  interest  in  a  two-horse  wagon  can- 
not, under  that  section,  be  lawfully  exempted 
as  a  "one-horse  wagon." 

8.  A  set  of  harness  does  not  fall  within  the 
descriptive  words  "common  tools  of  trade," 
as  used  in  that  section. 

(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Fulton  coun- 
ty;   J.  H.  Lumpkin,  Judge. 

Action  by  Wesley  Rowe  against  Gilbert 
Kirksey.  Judgment  for  plalntift.  From  an 
order  of  the  superior  court  refusing  a  writ 
of  certiorari,  Kirksey  brings  error.  Re- 
versed. 

Hudson  Moore  and  E.  E.  Pomeroy,  for 
plalntlfr  in  error.  Reynolds  St  McGill,  for 
defendant  in  error. 

LUMPKIN,  P.  J.  Tbe  blU  of  exceptions 
in  tbe  present  case  assigns  error  upon  tbe 
refusal  of  the  judge  of  tbe  superior  court  to 
sanction  a  petition  for  certiorari.  Tbe  cor- 
rectness of  this  action  on  bis  part  depends 
upon  whether  or  not  any  one  or  more  of  the 
items  of  property  below  mentioned  can  be 
lawfully  exempted  under  section  2860  of  tbe 
Civil  Code,  viz.,  a  horse,  the  value  of  which 
does  not  exceed  $40,  used  by  tbe  bead  of  a 
family  In  running  a  dray  for  the  support  of 
himself  and  family,  a  half  interest  in  a  two- 
horse  wagon,  and  a  set  of  harness.  Under 
tbe  section  Just  cited,  every  debtor  who  is 
tbe  bead  of  a  family  may  have  exempted 
from  levy  and  sale  "one  farm  horse  or 
mule,"  "one  one-horse  wagon,"  and  tbe 
"common  tools  of  trade  of  bimself  and 
wife." 

1.  A  horse  of  tbe  character  and  value 
above  described  may,  under  this  section,  be 
exempted,  though  not  actually  used  upon  a 
famr.  Tbe  exemption  is  not  allowed  ex- 
clusively to  agriculturists,  but  to  "every 
debtor  who  is  tbe  head  of  a  family."  The 
descriptive  word  "farm"  was  evidently  in- 
tended to  apply  to  quality,  and  restrict 
value.  It  was  not  used  with  a  view  to  pre- 
scribing the  kind  of  work  in  which  tbe  ex- 
emption was  to  be  employed.  By  the  act 
of  December  11,  1841,  every  head  of  a  fam- 
ily was  entitled  to  have  exempted  "one 
borse  or  mule,  the  value  of  which  [should] 
not  exceed  fifty  dollars."  Cobb,  Dig.  pp. 
389.  390.  When  tbe  first  Code  was  pre- 
pared, the  words  limiting  tbe  value  of  the 
animal  were  omitted,  and  tbe  word  "farm" 
introduced,  and  tbe  law  has  thus  remained 
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in  tbe  law  was  made  for  tbe  purpose  of  al- 
lowing the  exemption  of  an  ordinary  bois« 
or  mule,  such  as  is  commonly  employed  up- 
on a  farm,  though  its  value  might  exceed 
the  amount  specified  in  the  act  of  1811. 
Certainly  a  horse  used  in  drawing  a  dray, 
and  not  worth  over  $40,  may  properly  be 
regarded  as  coning  within  the  descriptire 
term  "farm  horse,"  notwithstanding  bis  ac- 
tual employment  may  be  urban  rather  tlua 
rural  in  character. 

2.  We  agree  with  his  honor  of  tbe  trial 
bench  in  holding  that  a  half  interest  in  a 
two-horse  wagon  cannot  be  exempted  as 
"one  one-horse  wagon."  No  amount  of  rea- 
soning can  alter  the  fact  that  a  half  inter- 
est In  a  two-horse  wagon  is  not  "one  oor- 
horse  wagon,"  nor,  indeed,  a  wagon  of  an.v 
kind. 

3.  We  are  also  of  the  opinion  that  it  was 
rightly  adjudged  by  his  honor  below  that 
a  set  of  harness,  whether  double  or  single. 
does  not  fall  within  the  descriptive  words 
"common  tools  of  trade."    As  a  general  rule, 
words   used    in  a   statute   should   be  given 
their  ordinary  signification.     Pol.  Code,  {  1. 
In  Black's  Law  Dictionary  (page  1178)  it  is 
said  that  "the  usual  meaning  of  tbe  word 
'tool'  is  'an  instrument  of  manual  operation': 
that  is,  an  instrument  to  be  used  and  man- 
aged by  the  band,  instead  of  being  moved 
and  controlled  by  machinery."    In  Ehiglisb's 
Law  Dictionary  (page  784)  we  find  tbe  fol- 
lowing definition  of  the  word  "tool":  "An 
implement  used  by  tbe  band  in  working.    A 
hand  instrument  necessary  to  one's  trade." 
According  to   Bouvier,   this  word,  as   used 
in  exemption  laws,  "includes  any  instrument 
necessary  for  the  prosecution  of  trade."    2 
Bouv.  Law  Diet.  1124.    Tbe  author  cites  .i 
number  of  cases  in  which  such  articles  as 
sewing   machines,   pianos,   violins,    comets, 
guns,  etc.,  have  been  held  to  be  tools,  with- 
in the  meaning  of  exemption  statutes.     So-. 
also,  Gyd.  Law  Diet.  (Shnmaker  &  Lons<- 
dorf)  914;  And.  Law  Diet  1039;   and  2  Abb. 
I.iaw  Diet  672.    In  each  of  the  works  last 
mentioned  there  are  numerous  citations   of 
decisions  as  to  what  do  or  do  not  constitute 
tools  under  various  exemption  laws.     Some 
of  these  decisions  evidently  go  further  than 
our  statute  would  auth<M:lze  in  classifyin:; 
as  tools  articles  which  are  more  proper^y 
designated  as  appliances  or  machines.     Xliut 
the   word   "tool"    was   Intended   to   have    .i 
more  restricted  Interpretation  in  Geor^ria    U 
evidenced  by  the  fact  that  under  our  latr 
looms,   spinning   wheels,   cotton   cards,     an  : 
sewing  machines  are  specifically  exempted. 
Such  articles,  under  some  of  the  decision 
above  referred   to,   might  be   regardeil    &: 
mere  tools.    In  tbe  case  of  Lenoir  v.  We«>ks 
20  Ga.  606,  In  which  it  was  held  that    th. 
"act  of  1822,  exempting  the  common  too.< 


"xne  wora  looi  w  aeonea  lo  oe  some 
simple  instrument  used  by  the  band,  and 
tbe  object  of  the  legislature,  evidently,  was 
to  exempt  articles  of  small  value  and  of 
frequent  and  dally  use  by  a  poor  mechanic, 
upon  whose  manual  occupation  of  these 
tools  liis  family  depended  for  a  subsistence. 
It  was  never  intended  that  the  debtor  should 
be  protected  in  carrying  on  an  extensive 
trade  with  a  large  capital,  even  in  tools, 
while  bis  creditor  was  suffering  for  the 
money  Justly  due  him.  What  are  tbe  other 
articles  protected  by  tbe  act?  Two  beds 
and  bedding,  common  bedsteads,  a  spinning 
wheel,  and  two  pair  of  cards,  a  loom,  and 
a  cow  and  calf,  common  tools  of  his  trade, 
and  ordinary  cooking  utensils.  Did  the  leg- 
islature intend  to  depart  so  far  from  the 
strict  and  appropriate  meaning  of  the  term 
'common  tools'  as  to  extend  it  to  all  the 
utensils  of  a  distillery,  tbe  looms,  spindles, 
etc.,  of  a  cotton  or  woolen  factory,  the 
forges  and  other  Instruments  of  a  manu- 
Ikctory  of  Iron,  and  other  complicated  and 
expensive  machinery,  costing  thousands  of 
dollars?  No  such  construction  can  be  adopt- 
ed without  doing  violence  to  the  meaning 
of  the  act."  Whether  a  set  of  harness  ac- 
tually used  in  connection  with  a  one-horse 
wagon  can  be  exempted,  as  a  thing  neces- 
sarily incidental  to  the  use  of  the  vehicle,  is 
not  now  decided. 

We  reverse  the  Judgment  complained  of 
In  the  present  case  solely  because  of  the 
erroneous  ruling  with  respect  to  the  exemp- 
tion of  a  horse  such  as  that  referred  to  in 
the  first  division  of  this  opinion.  Judgment 
reversed.  All  the  Justices  concurring,  ex- 
cept LITTLB,  J^  absent  on  account  of  sick- 
nesa. 


BURGAMY  V.  STATE. 

(Snpreme  Court  of  Georgia.     March  11,  1902.) 

INTOXICA-nNG     LIQUORS  —  ILLEGAL     SALE  — 

FAILURE!   TO   REGISTER— PAYMENT   OP 

TAX— PUNISHMENT— NEW  TRIAL. 

1.  Tlie  provisions  of  section  4  of  the  general 
tax  act  of  1900,  so  far  as  they  relate  to  the 
substance  of  the  offense  committed  by  a  liquor 
dealer  who  engages  in  business  without  re^s- 
tering  with  the  ordinary,  or  who,  after  having 
registered,    fails  to   pay   the  tar   required   by 
law,  are  simply  declaratory  of  the  existing  law 
of  the  state,  as  contained  in  Pol.  Code,  f  796, 
and  Pen.   Code,  §  430.     The  punishment  pre- 
scribed in  the  act  differs  from  that  prescrfbed 
in  the  Penal  Code  for  the  punishment  of  mis- 
demeanors. And  in  imposing  sentence  the  judge 
should    be  sovemed   by  the  provisions  of  the 
act;    this   b  eing  the  latest   expression   of  the 
general  aaaeaubly  on  the  subject. 

2.  Objection  that  a  sentence  Imposed  in  a 
criminaj  case  is  excessive,  or  for  any  reason 
illegal  or  irregular,  cannot  be  properly  made 
the  ground  of  a  motion  for  a  new  trial. 

3.  The  evidence  authorized  the  verdict,  and 
there  was  no  error  CMnmitted  at  the  trial  re- 
qnlrlng  the  granting  of  a  new  trial. 

(SyUabns  by  the  Court.) 
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x^euai  uoae,  aua  laai  lue  proTisiuos  ui  uiu 
general  tax  act  do  not  apply  to  any  case 
within  the  provisions  of  that  section  of  the 
Code;  it  being  insisted  that  the  tax  act, 
properly  construed,  refers  only  to  cases  not 
within  the  terms  of  any  existing  law.  It  l8 
impossible  to  tell,  from'  the  terms  of  the 
special  presentment,  whether  the  pleader. 
In  drafting  the  same,  had  in  mind  the  pro- 
visions of  the  general  tax  act,  or  the  pro- 
visions of  section  430  of  the  Penal  Code,  or 
the  provisions  of  section  796  of  the  Political 
Code.  The  language  of  the  presentment  is 
appropriate  to  any  of  the  three  laws  Jnst 
referred  to.  The  section  of  the  Political 
Code  and  the  section  of  the  Penal  Code  are 
the  same  law,  appearing  in  different  places 
in  the  Code.  The  general  tax  act  of  1900, 
in  Its  application  to  dealers  in  liquors  and 
intoxicating  bitters,  except  so  far  as  it  re- 
lates to  the  penalty  to  be  Imposed  upon  such 
deolers  for  falling  to  register  or  for  failing 
to  pay  the  tax,  as  the  case  may  be.  Is  simply 
declaratory  of  the  existing  law  of  the  state 
as  found  in  the  provisions  of  the  Political 
and  Penal  Codes  above  referred  to.  It  is 
therefore  unnecessary  to  determine,  even  if 
It  could  be  done,  whether  the  presentment 
was  framed  under  one  or  the  other  of  these 
taws.  So  far  as  the  substance  of  the  offense 
is  concerned,  these  laws  are  all  the  same. 
Both  of  the  sections  of  the  Code  declare  that 
the  offense  is  a  misdemeanor,  but  in  neither 
Is  the  punishment  prescribed.  Section  1039 
of  the  Penal  Code  provides  what  the  pun- 
ishment for  misdemeanors  shall  be,  one  of 
these  punishments  being  a  fine  not  exceed- 
ing $1,000.  In  the  absence  of  any  legisla- 
tion regulating  the  matter  of  punishment  to 
be  Imposed  upon  a  person  guilty  of  the 
offense  with  which  the  plaintiff  in  error  is 
charged,  the  punishment  prescribed  in  sec- 
tion 1039  would  be  imposed.  The  general 
assembly,  however,  has  ample  authority  to 
provide  a  different  punishment  for  this  class 
of  misdemeanors,  and  this  it  has  done  in  the 
general  tax  act  of  1900,  by  fixing  a  minimum 
fine  that  may  be  imposed;  thus  taking  away 
from  the  Judge  all  discretion  as  to  the  mini- 
mum amount  of  fine  to  be  Imposed,  and 
leaving  it  In  his  discretion  to  Impose  a 
larger  amount,  not  exceeding  $1,000,  if  he 
sees  proper,  and  providing  expressly  that 
the  other  provisions  of  section  1039  in  ref- 
erence to  punishment  shall  apply  to  such 
misdemeanors.  As  the  provisions  of  the  tax 
act,  so  far  as  the  substance  of  the  offense 
charged  in  the  special  presentment  is  con- 
cerned, were,  in  effect,  the  same  as  the  pro- 
visions of  section  430  of  the  Penal  Code, 
there  was  no  error  in  charging  the  Jury  to 
the  effect  that  the  accused  was.  prosecuted 


2.  la  one  grouna  oi  uie  moucNi  lor  a  oenr 
trial,  complaint  Is  made  that  the  fine  im- 
posed was  excessive;  and  in  still  another 
ground  complaint  Is  made  that  the  accused 
was  sentenced  under  the  provisions  of  the 
tax  act,  the  fine  Imposed  being  double  the 
amount  of  the  tax,  instead  of  being  sen- 
tenced under  the  Penal  Code  as  for  a  mis- 
demeanor. As  the  fine  Imposed  does  not  ex- 
ceed $1,000,  the  maximum  amount  fixed  in 
the  statute  providing  for  the  pnnishmeat  of 
misdemeanors,  we  could  not,  in  any  event, 
say  that  the  same  was  excessive;  and,  as 
has  been  said  above,  as  the  provisions  of 
the  general  tax  act  fix  the  minimum  fine  for 
this  class  of  misdemeanors  at  double  the 
amount  of  the  tax,  and  any  penalty  imposed 
under  section  430  of  the  Penal  Code  must 
be  regulated  by  the  provisions  of  the  gen- 
eral tax  act,  there  was  nothing  in  the  pen- 
alty imposed  which  would  make  it  subject 
to  any  legal  objection.  In  any  event,  how- 
ever, these  two  grounds  of  the  motion  for 
a  new  trial  can  be  properly  disposed  of  by 
a  ruling  which  we  now  make  (following  a 
previous  decision  of  this  court),  that  objec- 
tion to  a  sentence  imposed  upon  one  con- 
victed of  an  (^ense,  on  the  ground  that  It 
Is  excessive,  or  for  any  reason  Illegal  or  Ir- 
regular, cannot  be  properly  made  a  ground 
of  a  motion  for  a  new  trial.  Montross  v. 
State,  72  Ga.  262  (5a).  53  Am.  Rep.  840. 

3.  The  evidence  authorised  the  verdict, 
and  there  was  no  error  committed  which  re- 
quired the  granting  of  a  new  trial. 

Judgment  afiirmed.  All  the  Justices  con- 
curring, except  LITTLB,  3^  absent  on  ac- 
count of  sickness. 


KIRKPATRICE  v.  STATE. 
(Supreme  Court  of  Georgia.     March  11.  1902.) 

ERROR  TO  CRIMINAL  COURT  OF  ATLANTA. 
This  t>eing  a  bill  of  exceptions  from  the 
crlmiual  court  of  Atlanta,  and.  under  the  <ie- 
cUion  rendered  in  Weliwrne  v.  State  tdnriuc 
the  present  term)  40  S.  E.  857.  the  supreme 
court  having  no  jarisdictioD  to  entertain  ttie 
same,  the  writ  of  error  is  dismissed. 

(Syllabus  by  the  Court.) 

Error  from  criminal  court  of  Atlanta:  A. 
E.  Calhoun,  Judge. 

R.  L.  KIrkpatrick  was  convicted  of  crime, 
and  brings  error.    Dismissed. 

W.  T.  Moyers,  Dorsey,  Brewster  &  How- 
ell, and  Hugh  M.  DoTsey,  for  plaintiff  in 
error.    B.  R.  Black,  for  the  State. 

PER  CURIAM.    Writ  of  error  dismissed. 

LITTLE,  J„  absent  on  accotmt  of  sick- 
ness. 
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CEIVINQ  STOLEN  GOODS. 

1.  The  accused  being  indicted  for  receiving 
stolen  goods,  and  the  evidence  being  insuffi- 
cient to  show  beyoud  a  reasonable  doubt  that 
at  the  time  of  the  reception  of  the  goods  he 
knew  they  had  been  stolen,  his  conviction  was 
not  warranted,  and  a  new  trial  should  have 
been  granted. 

2.  while,  in  order  to  convict  one  of  the  of- 
fense of  receiving  stolen  goods,  the  gnilt  of  the 
priucipal  must  be  shown  (Edwards  v.  State,  4 
S.  E.  268,  80  Ga.  127),  the  record  of  the  con- 
viction and  sentence  of  the  principal  is  prima 
facie  evidence  of  his  guilt,  and  places  the  onus 
upon  the  accused  of  showing  that  he  was  not 
properly  convicted.  Anderson  v.  State,  63  Ga. 
G75  (3);  Ctoxwell  v.  State,  86  Ga.  310  (3). 

(Syllabus  by  the  (3ourt.) 

Error  from  superior  court.  Hall  county; 
J.  B.  Estes,  Judge. 

J.  W.  Stripland  was  convicted  of  receiv- 
ing stolen  goods,  and  brings  error.  Re- 
versed. 

H.  H.  Dean,  for  plaintiff  In  error.  W.  A. 
Charters,  Sol.  Gen.,  for  the  State. 

FEB  CURIAM.    Judgment  reversed. 

LITTLE,  J.,  absent  on  account  Of  sick- 


NEWTON  V.  FAIN. 
(Supreme  Conrt  of  Georgia.     March  10,  1902.) 

BAIL-^URISDICnON  OF  RECORDBR^APPBAIr- 

REVIBW. 

1.  Whenever  one  charged  with  disorderly 
conduct,  or  any  other  offense  against  a  munic- 
ipal ordinance,  is  tried  before  a  recorder  presid- 
ing in  a  municipal  court,  and  in  the  course  of 
the  investigation  the  evidence  shows  that  the 
accused  has  violated  a  penal  statute  of  the 
state,  that  ofDcer,  under  section  927  of  the 
Fenal  Code,  has  jurisdiction  to  commit  him 
to  jail,  or  bind  him  over  to  any  criminal  court 
of  the  state  having  jurisdiction  of  the  offense. 

2.  Questions  not  made  by  the  record,  nor 
passed  upon  by  the  trial  court,  cannot  be  con- 
sidered by  the  supreme  court,  though  presented 
in  the  brief  and  urged  in  the  argument  of  coun- 
sel for  plaintiff  in  error. 

3.  In  view  of  the  evidence  appearing  in  the 
record,  the  judge  of  the  superior  court  commit- 
ted no  error  in  refusing  to  discharge  the  appli- 
cant for  the  writ  of  habeas  corpus,  or  in  re- 
manding her  to  the  common  jail  of  the  county. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty;  J.  H.  Lumpkin,  Judge. 

Application  of  Savannah  Newton  for  writ 
of  habeas  corpus  to  J.  J.  Fain,  jailer.  From 
nn  order  refusing  to  discharge  the  applicant, 
she  brings  error.    Affirmed. 

S.  C.  Crane,  for  plaintiff  In  error.  B.  A. 
Black,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

LITTI^E,  J.,  absent  on  account  of  sick- 
ness. 

40  S.E.-63 


Under  the  allegations  made  in  the  equitable 
petition  for  an  injunction,  the  judge  did  not 
err  in  refusing  the  same.  All  the  matters  set 
up  therein  can  be  pleaded  by  the  present  plain- 
tiffs in  a  common  lawsuit  shown  to  have  been 
brought  against  them  by  the  defendants  here- 
in. 
(Syllabus  by  the  Ourt.) 

Error  from  superior  court,  Douglas  coun- 
ty; C.  O.  Janes,  Judge. 

Action  by  F.  M.  Winn  and  others  against 
J.  A.  Fittman  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

J.  S.  James  and  H.  W.  Nalley,  for  plain- 
tiffs in  error.  Smith,  Hammond  ft  Smith, 
J.  H.  McLarty,  and  Roberts  ft  Hutcbeson, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LUMPKIN,  P.  J.,  disqualified.  LITTLE, 
J.,  absent  on  account  of  alckuess. 


MBHAFFET  t.  STATU. 

(Supreme  Court  of  Georgia.     March  11,  1002.) 

CRIMINAL    LAW— CONTINUANCE— WITNESS    IN 
PENITENTIARY- APPEAL. 

1.  Under  the  facts  disclosed  in  the  record, 
the  presiding  judge  did  not  abuse  his  discre- 
tion in  refusing  to  grant  a  continuance. 

2.  A  statement  by  the  presiding  judge  In  a 
criminal  case  that  he  would  not  approve  an 
application  to  the  governor  for  a  certain  wit- 
ness, then  confined  in  the  penitentiary,  is  no 
ground  for  exception,  where  it  appears  that 
such  application  was  never  prepared  or  present- 
ed to  the  judge  for  approval. 

3t.  The  evidence   was  sufficient  to  authorize 
the  verdict. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Rabun  coun- 
ty; J.  S.  Candler,  Judge. 

William  Mehaffey  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  S.  Paris,  for  plaintiff  in  error.  W.  A. 
Charters,  SoL  Gen.,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

LITTLE,  Jn  absent  on  account  of  sick- 
ness. 


BARNES  et  al.  t.  CARTER  et  al. 
(Supreme  Court  of  Georgia.    March  11,  1902.) 

TAXATION— FAILURE  TO  RETURN— SALE  OP 
WILD  LANDS. 

1.  The  provisions  of  Pol.  Code,  {  908,  which 
requires  that,  when  property  which  has  not 
been  returned  for  taxation  is  sold,  there  shall 
be  an  offer  to  rent  or  hire  the  property  before 
the  same  is  offei-ed  for  salei,  do  not  apply  to 
sales  of  ^ild  lands. 

2.  Quaere:    Since  the  adoption  of  the  Cktde  of 


£rrer  from  ssferler  c»Hrt,  Schols  cennMxt 
A.  H.  HaneeW,  Judge. 

Action  by  S.  3.  Barnes  and  otbera  ag»hiBt 
C.  C.  Carter  and  ethers.  Judgment  tot  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed. 

B.  K.  WHetx,  for  piatntlffB  te  error.  R. 
G.  Tlson,  for  defendants  In  esror. 

cons,  X  This  vas  an  appHcadon  for  an 
in^mctlon  to  rtRtiWitn  tke  defwidanta  flrom 
cutting  timber  from  land  ■which  the  plain- 
tiffs olauaed  to  own,  Tke  plaintiffs  cladmed 
to  derivo  title  throngh  a  tax  dised  founded 
upon  an  execution  for  state  and  county 
taxes,  and  the  Judge  beld  tbat  the  deed  was 
void,  and  refused  the  Injunction.  The  only 
questioa  to  be  detanalned  In  tbis  case  la 
whether  this  ruling  of  the  Judge  was  erro- 
noons. 

The  lots  ia  contaoversy  were  wild  landsi 
and  on  May  1,  1898,  the  tax  collector  had 
Issued  executions  for  taxes  against  the  "lots 
as  wild  and  unreturned  lands."  The  lots 
Avere  sold  by  the  sheriff  on  August  2,  1898, 
after  levy  and' due  advertisement  and  deeds 
were  drfivered  to  tho  ptirchaser  whltft  were 
"regular  in  every  respect  except  they  failed 
to  recite  that  the  sheriff,"  before  oSerbig 
the  land*  for  aaJei  "offered  to  rent  or  bine" 
the  same  tor  tbe  purpose  of  raising-  tibo 
reritllsite  amotrat  to  pay  the  taxes.  There 
was  road  at  the  hearing  an  ai&davlt  of  13m 
sfaerlff,  which  stated  tbat  "no  offer  wa* 
made  by  him'  before  the  sale  to  ll>aee,  rent; 
or  hire  said  lands  In  order  to  raise  the  taxes 
due  tbereon."  Tbe  Code  declares  that, 
"When  property  is  assessed  for  taxes  wbiob 
has  not  been  returned  by  tmf  one,  a»  soon 
as  assessed  the  tax  eollector  aball  at  oace 
issue  an  execution  against  It  for  tlie  amount 
due  and  oosts,  and  tiis  sheriff  shall  a^er- 
tise  It  for  sale  In  some  public  gazette  ninety 
days  before  the  day  of  sale,  and  If  by  said 
day  the  taxes  are  not  paid,  it  shall  be  sold: 
provided  renting  or  hiring  will  not  bring 
tbe  requisite  amount"  Pol.  Code,  {  90S. 
This  provision  appears  for  the  first  time  In 
our  law  in  tbe  Code  of  18G3,  and  has  been 
brought  down  through  all  tbe  Codes  to  the 
Code  of  1895  In  the  exact  language  In  which 
it  appeared  In  the  first  Code.  Under  tbe 
provisions  of  the  Code  of  1863  there  was 
only  one  plan  provided  for  the  eoUection  of 
state  and  county  taxes,  as  to  return  of  prop- 
erty by  the  taxpayer,  assessment  of  prop- 
erty In  the  event  tbe  taxpayer  failed  to  re- 
turn the  same,  and  sales  for  taxes;  aad  this 
plan  was  therefore  applimible  to  all  classes 
of  property,  whether  realty  or  personalty, 
and  to  all  lands,  whether  wild  or  Improved. 
Consequently  the  provision  la  tbe  section 
of  tbe  Code  of  1868  wfaicU  required  tbat  the 


lands  as  it  did  to  Improrcd  lands  and  other 
proi>erty.  Subsequently  to  the  Code  erf  iSfB 
tbe  general  assembly  from  time  to  time 
■Mde  claaBges  in  the  j^cn  for  the  ceilscsion 
of  taxes  m  different  partlenlani,  so  far  as 
wild  lands  were  concerned'.  In  1881  an  act 
wias  yassed  ^ee  Acts  li8«e>«l,  p.  45;  Pol. 
Code,  9  SBl)  whleb  declares:  "Any  wM 
lands  not  given  In  for  taxes  In  tbe  connty  in 
wiiioh  they  may  be  shall  be  sabj«ct  to  doable 
taK  as  otter  property,  and  it  bImII  be  tbe 
duty  of  tl»e  receiver  of  tax  returns,  -wiien 
taxes  are  not  paid  In  the  time  provided  Xny 
law,  to  Issue  executions  against  said  wild 
land,  and  after  advertisement  as  now  pre- 
scrfbed  by  law,  to  sell  said  lands  for  pay- 
ment of  taxes."  Tbe  act  from  whlc4»  the 
above  quotation  Is  made  does  not  provide 
that  wild  lands  which  have  not  been  re- 
turned for  taxation  shall  be  sold  In  any 
partfcular  tray.  It  steplcf  deehires  tbst 
such  lands  aUnSl  be  solfl  for  the  paymeiit  of 
taxes.  The  act  is  clear  on  the  point  that 
there  Us  t»  be  a  Ball»i  aad  it  docs  not  pnorride 
for  the  collection  of  taxes  In  any  other  way 
tikom  bf-  a  sole.  As  to  tbe  mamner  of  sale. 
it  is  to  be  presumed  that  tbe  general  assenp- 
bly  Intended  that  Hk  SBte  should  be  bad  in 
the  manner  provided  by  law  for  the  sale  of 
other  unreturned  property.  Tbe  sale  must 
therefore  be  bad  in  the  manner  pointed  out 
in-  Pal.  Code,  i  90»;  lihat  Ik  by  ttie  staeriff 
attat  proper  levy  and  90  d&;«'  acUxerdBe- 
ment.  The  section  last  cited  is,  however, 
to  be  looked  to  for  no  other  pnepose  tliaa  to 
aBCertalB  tbe  ntaiiBer  oif  sale;  for  tbe  act 
of  1661,  IH  efPeet,  declares  that  taxes  on 
■wild  land*  shall  be  conectM  by  sals  of  sut* 
Uinda»  and  only  by  a  aat«.  Tbe  provision  in 
aectioa  liOS,  tiiat  unretsmed  property  atiall 
not  be  sOId  wben  tbe  reqnlsite  amount  to 
pay  the  taxes  can  be  raised  by  renting  or 
hiring,  does  not  apply  in  oases  af  selea  of 
irlM  lands,  for  tbe  simiae  reasen  that  It  is 
manifest  flrom  the  terms  o*  th«  act  of  1881 
that  tbe  g^ieral  assembly  did  not  intend 
that  tttens  sbosia  be  any  effort  ts  rent  sorb 
lauds  before  selling  flie  same,  the  art  in 
terms  providitag  for  a  sale  only.  Bven  If 
the  provision  in  reference  to  oflerins  nnr>  - 
turned  property  for  rent  or  hire  before  offei^ 
Ing  the  same  for  sale  was  ever  applicable  to 
wild  lajids,  it  is  clear  that  It  has  not  been 
so  applicable  since  the  passage  of  tbe  act 
of  1881.  Wild  lands  from  their  very  nature 
have  no  rental  value.  They  are  of  course 
not  subject  to  cultivation.  A  tenant  couM 
not  lawfully  remove  fhs  HHiber  tfeererrsm. 
nor  use  it  in  any  way  so  as  0»  aflne«t  the 
value  of  tbe  standing  timber,  as  to  box  tho 
same  fbr  turpentine  purpose*  la  cn«fe  of  phie 
timber;  and,  such  lands  being  al'w-ays  nn- 
indosed,  tftey  wosM  bs-ro  ns  rental  vahie 
as  a  range  for  cattle.    In  counties  wlMTe 


ia  hard  to  conceive  o£  a  lot  of.  wild  land 
being  BO  situated  that  any  saiie  indiylduaJ 
irould  pa^  ao^-thlng  for  rent  of  tbe  saioe. 
If  such  were  the  caae,  how«Tei%  under  anj' 
eircoiiuitaiiees^   tlie  instaiLces   would  be.  ao 
exceptional  tliat  U  irauld  not  be  preaumed 
It  wa»  tbe  intention  of  tlie  g/eaeixl  asaembly 
to  coatinue  in  force  a  law  requiring  an  effozrt 
to  be  made  to  rent  soich  lands  before  oOer* 
las  them  for  sale  for  taxes,  when  there  is 
iiotliin?  in  tbe  act  relating  to  tbe  subject 
of  selling  such  lands  for  taxes  which  ex- 
pressly   continaes   such   law    in   force,    and 
the  terms  of  the  act  positively  pro\4de  for 
a  sale,    and   Infeientially   for   a  sale   only. 
The  Judge  refused,  the  Injonotloa  npon  tlie 
sole  ground  that  the  tax  deeds  under  which 
the  plaintiffs   claimed   were   "void,  beaause 
of  taUuae  to  comply  with  the  proviaion  as 
to  rent  or  hire  by  tbe  otflcer  bef(H*e  the  sale. 
While   th«e  w«re   other   qne»tlana   involved 
iu  the;  case,  the  one  lust  referred  to  la  Uie 
only  one  passed  on  by  tbe  Judge;    and,  an 
Are  feel  canstralned  to  hold  that  the  vener- 
able and  learned   Jitdge  whose  decision   Is 
under    review    erred    in    liolding    ttiat    tbe 
IJlaintifCs'   deeds  were   void  fior  tbe  reason 
above  refen'ed    to,   and   thus  found   it  un- 
necessary t»  determine  the  other  qnestloiui 
presented  by  tlie  pleadings,   the  Judgmuut 
'u'iil  be  reversed,  with  direction  that  another 
hearing  be  Iiad  on  tbe  application   fov  In- 
junction,  when    each,  side   may   be  beard 
ugain.  en  all  questions  involrcd  in  the  uaas 
except  the  one  settled  by  the  judgment  now 
rendered. 

A\1iile  the  question  is  not  raised  in  the 
xvcscnt  record,  we  deem  it  proper  to  call 
attention  to   the   fact   that  there  ma;   be 
some  doubt  as  to  whether  an  executicit  is- 
sued by  the  tax  collector  for  taxes  on.  imr 
returned  wild  lands  ia  valid    Under  that 
l>ortlon  of  I'ol.  Code,  S  821,  which  is  quoted 
11  bove,  it  Is  made  the  duty  of  the  "receiver  of 
tax  returns"  to  issue  executions  agaiust  wild 
Innds  wliiGh  Iiave  not  been  returned  for  tax- 
es.    Tbe  part  of  the  sectiau  of  tbe  Code  re- 
f  eiTed  to  above  is  an  exact  copy  of  the  por- 
tion of  the  act  of  ISSl  above  quoted,  and  the 
codiflers,  although  thpy  bad  before  them  the 
net  of  1SS2,  as  appears  from  the  marginal 
note  to  tbe  section,  have  retained  the  words 
"receiver  of  tax  returns,"  which  appeared  in 
the  act  of  18S1.  inatjad  of  inserting  in  lieu 
tliereof  the  words  "tax  collector."  ns  provided 
iji  tlie  act  of  1S82.     Sec  Acts  1SS2-8;?.  p.  47. 
In  the  case  of  Leonard  v.  Pilkinton,  90  Ga. 
738,  27  S.  B.  753,  tbe  attention  of  the  court 
-was  not  called  to  the  fact  that  tbe  codiflers 
bad  codifled  tbe  act  of  ISUl  and  omitted  tbe 
amendment  of  18S2.    In  the  case  of  Pine  Co. 
V.   Kirkland.  112  Ga.  217,  37  S.  E,  3C2,  Mr. 
Justice  Little  calls  attention  to  the  fact  that 
tbe  act  of  ISSl  was  amended  by  the  act  o£ 


execution.  We  again  call  attention  to  this; 
but,  as  the  record  contains  no  assignment  of 
error  which  wotiM  authorize  tm  to  determine 
the  question,  we  mak«  no  decision  thereon. 

Jiidgmeart  reversed,  with  direction.  All  the 
justices  concurring,  except  LIXTLB,  J.,  ab- 
mmt  on  acoaunt  of  itakncssi. 


BRYAXT  T.  STATE. 

(Supreme  Court  of  Georgia.     March  11,  1902.) 

ASSAULT  WITH  INTENT' TO  RAPE. 

The  evidence  warranted  a  finding  that  an 
assault  with  intent  to  rape  was  committed  by 
tbe  accused,  and  there  was  nothing  in  the  tes- 
timony which  required  a  charge  upon  the  law 
of  simple  assault. 
^Syllabus  t>y  the  Court.)' 

Error  from  superior  court  Effingham  coun- 
ty;  P.  E.  Seabrook,  Judge. 

Willie  Bryamt  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

White  &  Boykln  aodi  S.  W.  Sbeppavd.  for 
plaiotUI  ia  ertior.  lilvirngBUm  Kenaoi,  Sol. 
Gen.,  for  the  State. 

PER  CURIAM.    JudgBMBt  affirmed. 

I.ITTLS;  J,,  absent  on.  account  of  sickness. 


TAYLOR.  T.  STATE. 
(Supreme  Court  of  Georgia.     March  10,  1802.) 
CRIMINAL  LAW— APPEAL— REVIEW. 
There  wag  no  error  in  the  charge  or  in  the 
failures  to  charge,  the  evidence  warranted  the 
verdict,  and  tlte  traal  judge-  did  net  err  in  re- 
fusing ta  grant  a  new  triaL 
(Syllabus  by  the  Court.) 

E^or  from  supeolor  conrt;  Bibb  coimty; 
W.  H.  Fefton,  Jr.,  Jirdge. 

Artlrnr  Taylor  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

John  R.  Cooper  and  Herman  Brasch,  for 
plaintiff  in  error.  Wm.  Branson,  Sol.  Gen., 
and  Boykln  WHght,  Atty.  G«n.,  for  tbe  State. 

PER  CURIAM.    Judgment  affirmed. 

LITTLE,  J.,  absent  on  accoont  of  sickness. 


TAYLOR  T.  STATE. 
(Supreme  Coort  o/  Georgia.    March  11,  1902.) 

CRIMIICAL  LAW— APPEAL— REFUSAL  OF  NEW 
TRIAL. 

While  from  tbe  evidence  taken  as  a  whole 
it  is  probable  that  the  entire  truth  of  the  trans- 
action under  iuvestiffation  has  not  been  dis- 
c]ose«l,  and  the-  evidence  is  in  some  respects 
meager  and  unaatLsfactory,  there  was  uncon- 
tradicted evidence  tliat  the  accused   was  thei 


(Syllabus  by  the  Court.) 

Error  from  superior  court.  Houston  coun^; 
W.  H.  Felton,  Jr.,  Judge. 

James  Taylor  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Duncan  &  Duncan,  for  plaintiff  In  error. 
Wm.  Brunson,  Sol.  Gen.,  and  Boykln  Wright, 
Atty.  Oen.,  for  the  State. 

PER  CURIAM.    Judgment  aflarmed. 

LITTLE,  J.,  absent  on  account  of  sickness. 


LOYD  ▼.  STATBl 

<Supreme  Court  of  Georgia.     March  11,  1902.) 

LARCENY— KVIDBNCE. 

The  evidence  was  sufficient  to  show,  not 
only  that  a  larceny  was  committed  by  the  ac- 
cused, but  also  that  the  property  stolen  was 
that  described  in  the  indictment. 

(Syllabus  by  the  Court,) 

Error  from  superior  court,  Richmond  coun- 
ty; B.  L.  Bilnson.  Judge. 

John  Loyd  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

C.  A.  Picquet,  for  plaintiff  in  error.  J.  S. 
Reynolds,  SoL  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 

UTTLE,  J.,  absent  on  account  of  sickness. 


McNBBLY  T.  STATES. 
(Supreme  Court  of  Georgia.    March  10,  1902.) 

TAXATION— FAILURE  TO  PAY  TAX— MANUFAC- 
TURERS OF   LIQUORS. 

Paragraph  15  of  section  2  of  the  general 
tax  act  of  189S  did  not  impose  a  tax  upon 
manufacturers  of  the  liquors  therein  mention- 
ed who  did  not  sell  the  same  within  the  lim- 
its of  this  state. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Pike  cotmty;  B. 
J.  Reagan,  Judge. 

A,  L.  McNeely  was  convicted  of  carrying 
on  business  without  having  paid  a  tax,  and 
brings  error.    Revarsed. 

E.  M.  Owens,  J.  M.  Strickland,  and  T.  B. 
Patterson,  for  plaintiff  in  error.  O.  H.  B. 
Bloodworth,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  The  indictment  In  this 
case  charged  that  McNeely,  on  the  15th  day 
of  August,  1900,  In  the  county  of  Pike,  "l)e- 
Ing  a  dealer  in  and  a  manufacturer  of  spirit- 
uous liquors,  did  carry  on  the  business  of 
manufacturing  spirituous  liquors,  not  having 
first  gone  before  the  ordinary  of  said  county 
and  registered  his  name  and  place  of  busl- 


ers,  that  "no  offense  is  charged  In  said  in- 
dictment against  the  laws  of  Georgia,"  and 
that  "the  allegations  in  said  Indictment  are 
Insufficient  in  this;  that  it  does  not  sbow 
that  defendant  comes  within  the  class  taxed 
under  parag^ph  15,  S  2,  of  the  act  of  189S, 
known  as  the  general  tax  act  of  ISQS."  The 
demurrer  was  overruled,  and  the  case,  as 
here  presented,  is  controlled  by  the  question 
whether  or  not  the  demurrer  sbould  have 
been  sustained. 

The  alleged  offense  having  been  committed 
In  the  year  1900,  It  is  manifest  that  the  pur- 
pose of  the  Indictment  was  to  charge  th« 
accused  with  a  violation  of  section  4  of  the 
general  tax  act  of  1898,  which  Imposed  tasei 
for  the  years  1890  and  1900,  and  made  It 
penal  for  any  person  subject  to  tax  under 
the  fifteenth  paragraph  of  section  2  of  that 
act  to  do  business  without  first  registering 
before  the  ordinary  and  paying  the  specific 
tax  by  that  paragraph  imposed.  See  Acts 
1898,  pp.  24,  27.  Except  as  to  certain  clas$->s 
of  dealers  not  necessary  to  be  here  mention- 
ed, It  imposed  "upon  all  dealers  in  spirituous 
or  malt  liquors,  intoxicating  bitters,  or  bran- 
dy fruits  or  domestic  wines,  whether  deil- 
Ing  In  any  or  all  thereof,"  a  specific  tax  of 
"two  hundred  dollars  for  each  place  of  busi- 
ness in  each  county  where  the  same  are 
manufactured  or  sold."  The  words  "all  deal- 
ers," as  used  In  the  language  just  qnot^U. 
a're  without  doubt  sufficiently  comprehensive 
to  include  manufacturers  of  liquors  wbo  lite- 
wise  sold  the  same  within  the  limits  of  this 
state,  but  It  is  clear  that  the  statute  under 
consideration  did  not  undertake  to  impose  i 
tax  upon  one  who  did  no  more  than  manu- 
facture Intoxicating  liquors  within  the  terri- 
torial Jurisdiction  of  the  state  of  Georgia. 
If  the  act  laid  any  tax  at  all  upon  mann- 
facturers,  It  was  operative  only  on  such  man- 
ufacturers as  actually  sold,  and  thus  came 
within  the  definition  of  "dealers."  It  Is  tme 
that  the  Indictment  described  the  accused  as 
"a  dealer  In  and  a  manufacturer  of  spirituous 
liquors,"  but  it  did  not  charge  him  with  any 
act  of  selling.  On  the  contrary,  the  si>ecific 
act  charged  against  him  was  that  he  "did 
carry  on  the  business  of  manufacturing  spir- 
ituous liquors"  without  having  registered  and 
paid  the  tax  of  $200.  There  is  therefore  no 
room  for  doubting  that  the  demurru-  wa^ 
good,  and  that  the  court  erred  In  not  so  hold- 
ing. It  is  interesting  to  note.  In  this  con- 
nection, that  In  framing  the  general  tax  act 
of  1900,  Imposing  taxes  for  the  years  19>1 
and  1902,  the  general  assembly  employed 
language  expressly  showing  an  Intent  to  tax 
manufacturers  of  spirituous  liquors,  whether 
they  sold  the  same  or  not.  See  Acts  ISf'O, 
pp.  21,  25.  The  fifteenth  paragraph  of  the 
second  section  of  that  act  distinctly  Imposes 
"upon  manufacturers  of  spirituous  or  malt 


Judgment  reversed.  All  the  justices  con- 
curring, except  LITTLE,  J^  absent  on  ac- 
count of  sickness. 


HASKENS  et  »L  ▼.  STATE. 

HASKENS  et  al.  v.  HART,  Judgei. 

(Supreme  Court  of  Georgia.    March  11,  1902.) 

CRIMINAL  LAW— JUDGMENT  OP  CONVICTION— 
SETTING  ASIDE— MANDAMVS. 

1.  A  judge  of  the  superior  court  has  no  au- 
thority to  entertain  a  motion  made  In  yaeation 
to  set  aside  a  judgment  of  that  court. 

2.  When  the  judge  of  a  superior  court  re- 
fuses to  entertain  a  motion  made  in  vacation 
to  set  aside  a  judgment  of  that  court  in  a 
criminal  case,  and  a  bill  of  exceptions  assign- 
ing error  on  this  refusal  is  filed  in  the  otBce  of 
the  clerk  of  the  superior  court,  this  court  will 
not,  by  mandamus,  compel  the  judge  to  do  any 
act  which  would  have  the  effect  to  supersede 
the  judgment  sought  to  be  set  aside. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Laurens  coun- 
ty; Jno.  C.  Hart,  Judge. 

Application  by  Jack  Haskens  and  others 
for  writ  of  mandamus  against  John  C.  Hart, 
judge  of  the  superior  court,  and  error  by 
Jack  Haskens  and  Jesse  Webb  from  a  con- 
viction of  voluntary  manslaughter.  Judg- 
ment affirmed.    Mandamus  refused. 

John  R.  Cooper  and  M.  W.  Harris,  for 
plaintiff  In  error.  H.  G.  Lewis,  Sol.  Gen.,  for 
the  State. 

COBB,  J.  Jack  Haskens  and  Jesse  Webb 
-were  convicted  during  the  July  term,  1901, 
of  the  superior  court  of  Laurens  county  of 
voluntary  manslaughter,  and  were  each  sen- 
tenced to  a  term  of  five  years  in  the  i>enlten- 
tiary.  On  December  29,  1901,  they  present- 
ed to  the  Honorable  John  C.  Hart,  judge  of 
the  superior  courts  of  the  Ocmulgee  circuit, 
which  embraces  the  county  of  Laurens,  a 
motion  to  set  aside  the  judgrments  and  sen- 
tences against  them,  assigning  various  rea- 
sons why  the  same  were  Illegal  and  void. 
On  the  day  named  the  judge  entered  an  or- 
der on  the  motion,  reciting  that,  as  it  was 
without  merit,  a  rule  nisi  thereon  is  denied. 
To  this  ruling  the  movants  excepted.  Tlielr 
bill  of  exceptions  was  certified  on  January 
0,  1902,  and,  after  having  been  duly  served 
upon  the  solicitor  general,  was  filed  In  the 
office  of  the  clerk  of  the  superior  court  on 
January  13,  1902.  On  January  14,  1902,  the 
movants  presented  to  this  court  a  petition. 
In  which  was  set  forth  the  facts  above  re- 
ferred to,  and,  In  addition  thereto.  It  was  al- 
leged that  the  movants,  upon  filing  their  bill 
of  exceptions,  requested  the  judge  to  fix  the 
amount  of  the  bond  to  be  given  by  them  in 
order  that  they  might  obtain  a  supersedeas 
nnder  the  provisions  of  section  1077  of  the 
Penal  Code.  The  movants  further  alleged 
that  the  judge  refused  to  fix  the  amount  of 


pel  the  judge  to  fix  the  amount  of  a  bond, 
BO  that  the  same  might  be  accepted  by  the 
clerk,  and  the  jadgments  under  which  they 
bad  been  sentenced  to  the  penitentiary  be 
superseded  until  the  case  was  disposed  of  in 
this  court  Upon  this  application  a  manda- 
mus nisi  was  granted,  and  the  judge  in  an- 
swer thereto  set  up,  among  other  reasons  vrliy 
he  had  refused  to  fix  the  amount  of  a  bond 
to  be  given  by  the  movants,  that  the  motion 
to  set  aside  the  judgments  was  tendered  to 
him  in  vacation,  that  he  was  without  juris- 
diction to  entertain  the  same,  and  was  there- 
fore without  authority  to  grant  any  order  or 
to  do  any  act  which  would  have  the  effect 
of  superseding  the  judgments  of  Laurens  su- 
perior court  under  which  the  movants  had 
been  sentenced  to  the  penitentiary. 

Can  the  Judge  of  a  superior  court  cntof- 
tain  or  pass  upon  a  motion  made  in  vacation 
to  set  aside  a  judgment  of  that  court?  If 
he  cannot,  then  the  decision  of  Judge  Hart 
refusing  to  grant  a  rule  nisi  on  the  motion  in 
the  present  case  was  correct,  without  refer- 
ence to  the  reasons  stated  by  him  in  his  oc- 
der  which  was  entered  on  the  motion.  The 
Judgments  sought  to  be  attacked  are  Judg- 
ments of  the  superior  court;  that  is.  Judg- 
ments rendered  by  the  court  at  a  regular 
term  thereof.  What  control  has  the  Judge 
in  vacation  over  the  judgements  of  the  su- 
perior court  rendered  in  term  time?  Section 
4325  of  the  Civil  Code  answers  this  question. 
"Said  judges  cannot  exercise  any  power  out 
of  term  time,  except  the  authority  is  express- 
ly granted;  but  they  may,  by  order  granted 
In  term,  render  a  judgment  in  vacation." 
The  Code  provides  that  either  party  to  a 
Judgment  may  move  to  set  it  aside  for  any 
defect  not  amendable  which  appears  on  the 
face  of  the  record  or  pleadings,  and  that 
such  motion  "may  be  made  at  any  time  with- 
in the  statute  of  limitations."  Civ.  Code,  H 
5362,  5363.  Unless  the  provision  of  the  C!ode 
just  referred  to  authorizes  a  Judge  of  the 
superior  court  to  entertain  a  motion  made  in 
vacation  to  set  aside  a  Judgment,  there  is  no 
express  law  giving  this  authority,  so  far  as 
we  have  been  able  to  find.  Keeping  In  mind 
that  the  law  in  terms  declares  that  the  judge 
in  vacation  cannot  do  any  act  unless  the  au- 
thority be  expressly  granted,  can  the  lan- 
guage of  the  section  above  referred  to  be 
properly  construed  to  be  an  express  grant  of 
power  to  entertain  a  motion  made  in  vaca- 
tion to  set  aside  a  Judgment?  When  the 
Code  declares  that  such  a  motion  may  be 
made  at  any  time  within  the  statute  of  limi- 
tations, does  this  mean  that  the  Judge  out 
of  term,  wherever  he  may  be  within  the 
state,  either  out  of  his  circuit  or  within  it, 
may  entertain  a  motion  to  set  aside  a  Judg- 
ment rendered  by  him  in  term  time?  The 
statute  of  limitations  referred  to  In  the  sec- 
tion cited  Is  the  statute  which  fixes  the  time 


terms  says  tfatrt  tlie  Judge  in  TacotlsB  may 
entertain  a  motion  inafle  in  -racation  ts  set 
aside  a  Judgment,  the  section  alM>ve  ctteS, 
■wUlch  points  out  tbe  diRerenee  between  a 
inotloTi  to  set  astde  a  jnflgment,  the  former 
of  Tviiidi  most  'be  made  during  the  -term  at 
which  tibe  Judgmart  was  Tendered,  while  lire 
latter  may  be  mafle  at  any  time  wftiiln  the 
statute  of  Itmttatlons,  must  be  coBBtruefl,  so 
tar  BS  the  qwestiwn  •of  time  is  concetnefl,  In 
coDBeetlon  with  that  section  eff  the  'Cofle 
which  unequivocally  dertares  that  the  Juflge 
cannot  exeretee  any  power  in  vacation  tmtess 
the  anthwlty  is  glren  by  express  taw.  In 
other  words,  if  the  power  of  the  Judge  to  pass 
upon  a  nratter  in  racation  is  set  up  'mider 
any  law,  and  the  law  is  doubtful  or  amt>ig«- 
ous  on  this  question,  the  dotibt  or  ambigtrity 
will  be  resolved  against  the  power  of  the 
judge  to  entertain  jurisdiction  in  vaeation. 
The  only  law  under  wliJch  the  right  Of  the 
Judge  to  entertain  a  motion  made  in  vaca- 
tion to  set  aside  a  Judgment  coiiM  be  possiWy 
claimed  t>eing  the  one  above  referred  to,  amd 
at  best  it  behig  a  matter  of  grave  doubt 
whether  the  laitgaage  of  the  same  would  be 
sufficient  to  cotrf er  this  power  upon  the  Judge, 
the  doubt  must  be  resolved  against  the  pow- 
er of  the  judge  to  entertain  the  motion  made 
in  vacation.  The  effect  of  this  ruling  is  to 
construe  the  language  of  the  Code  to  mean 
that  a  motion  to  set  aside  a  judgment  may 
be  entertained  by  the  court  which  rendered 
it,  provided  the  same  is  presented  during 
term  and  within  three  years  from  the  da1» 
of  its  rendttion.  That  the  last  day  of  ttre 
three  years  might  happen  to  be  at  a  time 
when  the  court  was  not  in  session  would  be 
no  sufficient  reason  to  autJiorize  a  rulbjg  tlrat 
the  Judge  could  exercise  an  authority  in  va- 
cation when  there  w^as  nothing  in  the  stat- 
ute espressly  conferring  that  right  It  to 
better  to  give  the  law  a  constmctlon  whicb 
might  have  the  effect  in  a  given  case  to  ap- 
parently shorten  the  period  fixed  by  the  stat- 
ute of  limitations  than  to  construe  a  doubt- 
ful and  equivocal  provision  of  law  as  au- 
thority for  the  judge  to  ecercise  a  power  tn 
vacation  which  was  not  espressly  granted. 
The  motion  to  set  aside  the  judgment  does 
•  not  show  whether  It  was  presented  In  term 
time  or  vacation.  There  are  some  recitals 
in  the  motion  which  might  Indicate  that  it 
was  presented  in  vacation.  There  ore  none 
to  Indicate  that  It  was  presented  In  term. 
As  the  judge  had  no  authority  to  entertain 
the  motion  if  it  was  made  In  vacation,  it  was 
Incumbent  upon  the  movants  to  show  upon 
the  fatse  of  the  petition  that  it  was  presented 
St  a  time  when  the  judge  had  authority  to 
entertain  the  same.  We  have  for  this  rea- 
son treated  tiie  motion  as  having  been  pre- 
sented in  vacation;  and  as  the  Judge  had  no 
authority  to  entertain  t%e  same  when  made 
In  vacation,  he  committed  no  error  in  refus- 


tbat  llie  motion  was  presented  t»  bim  In  ra- 
estim.  W*en  the  motion  was  preseDted  to 
the  judge  he  bad  no  authortty  or  JnrisdKtion 
whatever  over  the  wfttor,  and  the  only  thins 
which  he  could  properly  do  was  to  refuse  to 
act  on  the  motion.  The  refusal  to  grant  a 
rule  nisi  was,  in  effect,  a  refusal  to  exercise 
autbseity  or  Jcrisdiotion  in  the  mattir. 
Wfeffle  tbls  relosal  ostdA  he  lauide  tke  aab- 
jaet-nuittBr  of  a  MU  of  •cscejAiotis,  jnA  the 
case  be  thtw  brought'  to  this  court  by  writ 
of  error,  the  fact  tbnt  the  judge  had  no  au- 
thority or  j4wlaiUcti{m  whatever  in  reference 
t»  the  matter  was  not  In  the  slightest  di?- 
gree  changed  by  reason  of  a  bill  of  ^eep- 
tioBS  ha.viBg  been  ffled.  The  Judgments  o^ 
LioiTeas  Baparier  conct  under  whleh  tJie  mov- 
ants were  senieweed  to  the  penttentliiry  -nvre 
and  ate,  so  far  as  this  motion  is  coneemed. 
valid  and  sulMisfelng  jwdgmeBte,  «nd  the 
judge  in  the  present  case  eouM  Am  motbiTig 
whatever  ia  vacation  which  would  have  the 
effect  of  arresting  their  progress.  The  Judge 
Slaving  no  control  whatever  in  vacatien  over 
the  Judgnaents  of  Laurens  superior  court, 
this  court  wHl  not  by  mandamus  compel  bim 
to  do  any  act  which  would  have  tJbe  effect 
of  snpecaedlng  one  of  such  judgments. 

Judgment  affirnned;  mandamus  nisi  dis- 
charged. All  the  justices  concurring,  excect 
LITTLE,  3.,  absent  on  accovnt  of  sickness. 


BK.VOH  V.  STATE. 
(Sojkrcme  Court  of  Georgia.    March  11.  IdttLi 
CRUUNAX.   1.A.W— MBW  TRUI^-^APPEAl.. 
The  motion  for  a  new  tcial  does  not  cr>ra- 
plaln  of  tlie  commission  of  any  error   nf  lair. 
There  was  some  evidence  to  sastain   the  cf-o- 
viettea  of  the  accused.    The  jndee  of  tlie  trial 
OMut  was  uitie&ed  with  the  verdict,  and  thi« 
court  win  not  interfere  with  his  discretion   in 
refusing  to  grant  a  new  trial. 
(ByiiaboB  by  Hie  Coort.) 

Error  from  superior  court,  Houston  coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 
Calvin  Beach  was  convicted  of  crime,  ami 

brings  error.    Affirmed. 

Duncan  &  Duncan,  for  plaintiff  In  error. 
Wm.  Brunson,  SoL  Oen.,  and  Boyfcia 
Wrleht,  Atty.  Gen.,  Cor  the  Btate. 

PES  CUKIAM.    Judgment  affirmed. 

LITTLE,  Jn  absent  an  account  «t  sick- 
ueaa. 


GLOVER  V.  STATE. 

{Snpceaw  Court  of  Ueorsia.     March  10.  I90S.) 

BUiiaijaiT— aSVIBENCB-JIMBNTITY    OW    AC- 
CUSED. 

The  evidence   beint;  insufflcient  to    p^TaS- 
liali  beyond   a  reasonable  doubt  that  the  ac^ 


sUte  t^  iinatiis  tbe  accvaed  as  ttie  peivetxator 
ot  tbe  «£tease  witb  tba  requisiU  4eKie«  pt  our- 
taiiity  as  to  prove  tbe  corpus  delicu. 

Lewis,  J.,  aissentin;. 

(Syllabm  bjr  the  Court.) 

KiTor  from  superior  comt>  Bibb  county;  W. 
H.  Felton,  Jr..  Judge. 

Qenry  Glover  was  coarlctad  of  bnrglai7, 
and  brings  error.    Reversed. 

W.  F.  Blue  and  Jote  R.  Oaapet,  for  plsJin- 
tiff  In  errv.  Wn.  Bmnrat.  ^oL  £!«■.,  for 
tlie  State. 

PBB  CUJEUAM.    B«Tiei»ed. 

LEWIS,  J.  (OJssentlug).  The  evIdao«e.  In 
my  oiUnlon,  was  sufficient  to  Ideaatify  tbe 
accusefl  as  the  pej5)eti-a.tor  of  the  alsas.  At 
the  November  termi,  1801,  of  Bihb  eujpierlQr 
court  Glover  -n^as  brought  to  trial  upoo  an 
inaictmeut  cha,rgUig  blm  with  the  oCCense  of 
burglary.  The  Jury  returued  a  verdict  of 
^11  ty,  and  he  thereupon  nmde  a  motion  for 
a  new  trial,  which  was  overruled,  a4nd  he  ex- 
cepted. The  controlUAg  question  in  tbe  case 
is  whether  or  not  the  evidence  upon  whlgh 
the  state  relied  for  a  conviction  was  suSi- 
clpnt  to  sustain  the  Jury's  flnding.  Four  of 
tbe  members  of  this  court  entertain  tbe  view 
that  it  was  jiot,  while  I  am  of  the  contrary 
opinion.  It  was  shown  at  the  trial  that,  as 
charged  in  the  Indictment,  the  house  of  L. 
A.  Braswell  had  on  the  morning  of  tbe  24:th 
of  October,  190J,  been  burglariously  entered, 
and  the  sum  «f  two  dollars  (ind  a  quarter  in 
silver  money  taken  therefrom.  The  ooily 
question  really  at  issue  was  whether  or  not 
the  accused  was  the  person  who  had  com- 
mitted the  offense.  The  state  introduced  as 
a  witness  iSxa.  Braswell,  who  testified,  in 
substance  as  follows:  "Some  one  entered 
the  house  through  a  window  in  my  room- 
The  opening  of  the  window  did  not  awake 
me,  but  I  woke  apparently  out  of  a  sound 
sleep;  the  light  being  out  first  attracting  my 
attention.  My  little  one  was  very  sick  with 
the  croup,  and  I  decided  that  I  would  get  vp 
and  give  bin  some  medicine.  I  thought  Mr. 
Brnswell  had  blown  out  the  lamp.  It  was  in 
one  comer  of  my  room,  opposite  my  bed,  on 
tbe  dresser,  and  I  had  to  go  by  tbe  bed  to 
the  dresser.  The  matches  were  under  my 
pillow  at  my  bend,  and  I  struck  one  Just  as 
I  got  off  tlie  bed.  T  stepped  on  something, 
and  when  I  did  I  knew  It  was  some  one.  I 
discovered  it  was  some  one  lying. right  at 
tbe  foot  of  my  bed,  and  I  looked  to  see  if  it 
was  any  one  who  helouged  to  tbe  house.  He 
pulled  my  dress  from  over  the  foot  of  my 
bed,  and  wrapped  up  his  bend  so  that  I  could 
not  see  his  face  and  hands;  but  I  think  he 
was  a  very  chunky  negro,  and  I  have  alway3 
believed  he  Ithe  accused]  was  the  negro, 
from  the  description  and  by  the  way  he  was 
tying.    I  did  not  sec  his  hands.    I  saw  bis 


oane  clothing.  Ttaey  were  checked  pants.  I 
oould  net  exactly  say,  bat  they  looked  very 
much  Uke  the  clothes  be  has  on.  *  *  *  I 
Bteppad  OB  him  at  the  same  time  I  struck  a 
Wiateb.  I  fit  the  lamp,  and  was  screaming 
all  tbe  time.  I  saw  him  get  out  of  the  win- 
dow. Ble  lay  right  there  till  I  lit  the  lamp.. 
He  had  hla  head  wrapped  sp  in  one  ot  myl 
dresses.  I  saw  him  from  his  chest  down. 
J  aaw  his  idotlMS  and  pasta  and  socks  good. 
Ue  had  on  a  pair  of  new-lookiag  seeks,  very 
dusty,  and  tine  prist  of  his  shoes  on  Ijiem. 
He  didB't  have  on  any  ^oes.  I  stopped  and 
lookied  at  him  wbUe  I  had  the  match  la  my 
bapd.  I  do  not  think  I  struck  but  one.  The 
negro  went  out  the  window  he  oame  tbroligh. 
He  carried  my  skivt  with  him,  and  threw  it 
back  a»  be  went  out  of  the  window."  This 
occurred  about  haif  past  12  or  1  o'clock.  It 
appeared  ifram  the  testimony  o€  Braswell 
that,  being  awakened  hy  tbe  soreams  of  his 
wife,  he  ran  fuem  the  room  wblob  he  was 
oaci^yiAg  into  her  room,  in  order  to  find  out 
what  was  the  matter,  bnt  was  not  la  time 
to  see  the  alleged  bm-glar.  After  daylight, 
however,  be  made  an  examination  of  tbe 
premises  for  the  purpose  of  finding  fera<^.s, 
and  discovered  tbe  traok  «f  a  man  who  "was 
in  bis  sock  feet."  This  track  led  out  la  tbe 
dlreotioa  tkf  Mr.  Hiudson's,  a  neighbor,  «ad 
was  followed  for  50  yards,  and  then  lost, 
owing  to  the  fact  that  from  that  point  on  the 
ground  was  so  hard  that  no  impression  of 
footprints  upon  It  was  diecemlble.  Hudson's 
boiaBe  httd  also  been  broken  iato,  and  he  and 
Brasw^  Xollowed  a  track  which  led  <tom 
there  down  a  road;  the  footprints  being 
each  as  to  indicate  that  the  person  making 
them  wos  running  at  the  time.  The  accused 
was  suspected  of  being  tbe  guilty  party,  and 
they  thea  went  to  a  store  where  he  was  em- 
ployed, and  Braswell  "asked  him  to  come 
outside,  and  pull  off  his  4boe  and  make  a 
track,  and  he  did  so."  "In  the  heel  there  was  a 
riHuple  in  the  sock,  which  caused  it  to  mal^e 
a  V  shape,"  and  tills  peculiarity  was  notice- 
able in  the  ti'acks  which  had  been  made 
around  Braswell's  house.  In  this  connection, 
Hudson  teetlfled:  "I  went  with  Mr.  Braswell 
at  the  time  this  man  was  arrested,  and  saw 
him  make  a  track.  There  was  a  crease  in 
his  sock  that  I  particularly  noticed  was  in 
tbe  track  that  be  made  at  Mr.  Braswell's 
house.  It  was  In  a  kind  of  V  shape,— a 
wrinkle  in  tbe  sock  heel.  That  was  tbe  way 
that  we  identified  the  negro.  We  bad  tbe 
boy  to  take  the  shoe  off  the  right  foot  That 
was  the  track  that  bad  the  peculiar  crease 
in  the  sock  beel.  He  bad  op  common,  black- 
looking  sofikB,  apd  very  dusty.  Tbe  shoe  we 
took  off  was  unsound  and  ragged."  There 
was  further  testimony  to  tbe  eCeot  -that  on 
the  occasion  jvBt  referred  to  the  accused  was 
asked  "where  he  was  the  night  before,  and  he 
said  In  town,  except  about  an  hour  and  a  half; 


to  town,  and  "was  not  In  that  neighborhood 
all  that  night."  The  accused  was  thereupon 
carried  before  the  girls  to  whom  he  referred, 
and  "they  denied  seeing  him  at  all  that 
night."  At  the  trial  one  of  them  was  In- 
troduced as  a  witness,  and  testified  that  she 
"did  not  come  to  the  carnival,"  but  remain- 
ed at  home,  and  "did  not  see  the  defendant 
at  all  that  night."  From  the  foregoing  it 
will  be  seen  that  the  state  established  by 
direct  and  positive  evidence  that  a  burglary 
had  been  committed  as  charged  In  tbe  ln< 
dictment,  and  also  Introduced  testimony 
strongly  pointing  to  the  accused  as  the  guilty 
person.  The  evidence  bearing  upon  the  ques- 
tion of  Identity  was.  It  is  true,  purely  circum- 
stantial; but  It  was,  in  my  opinion,  sufficient 
to  warrant  a  conviction.  The  trial  Judge,  In 
charging  the  Jury  with  regard  to  this  branch 
of  tbe  case,  fully  and  fairly  instructed  them 
as  to  tbe  law  of  reasonable  doubt,  and  care- 
fully explained  to  them  the  nature  of  cir- 
cumstantial evidence,  and  how  they  were  to 
weigh  the  same  In  arriving  at  their  conclu- 
sion as  to  tbe  guilt  or  Innocence  of  the  ac- 
cused. The  verdict  which  they  returned  not 
being  without  evidence  to  support  It,  and 
having  met  the  approval  of  the  presiding 
Judge,  I  feel  constrained  to  dissent  from  tbe 
Judgment  of  my  Brethren  setting  It  aside. 


YOUNG  V.  STATE. 
(Supreme  Court  of  Georgia.    March  11,  1902.) 

VOLUNTARY    MANSLAUGHTER— EVIDENCE— 
DYING  DECLARATIONS. 

1.  The  verdict  iu  this  case  was  not  without 
sufficient  evidence  to  support  It. 

2.  It  is  not,  in  order  to  render  dying  declara- 
tious  admissible  in  evidence  upon  a  trial  for 
murder,  essential  for  the  state  to  show  that 
the  declarant  afflrmatively  said  he  was  in  a 
dying  condition,  or  used  languaKe  of  like  im- 
)iort.  If  he  was  in  fact  in  artlciuo  mortis,  and 
the  circumstances  were  such  as  to  indicate  that 
he  must  have  known  that  this  was  so,  it  is 
proper  to  allow  the  declarations  to  be  proved, 
and  Instruct  the  jury  to  determine  for  them- 
selves whether  or  not  the  statements  made  by 
tbe  deceased  were  "conscious  utterances  in 
the  apprehension  and  immediate  prospect  of 
death.^'^ 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Effingham 
county;  P.  E.  Seabrook,  Judge. 

Clifford  Young  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

I).  H.  Clark,  for  plaintift  in  error.  Liv- 
ingston Kenan,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  Upon  an  Indictment  for 
murder  the  plaintiff  in  error.  Young,  was 
convicted  of  the  offense  of  voluntary  man- 
slaughter, and  excepted  to  the  overruling 
of  a  motion  for  a  new  trial.     This  motion 


tain  declarations  of  the  deceased,  tbe  con- 
tention of  the  accused  being  that  "these  dec- 
larations of  the  deceased  were  admitted 
without  sufficient  evidence  that  he  was  then 
In  artlculo  mortis,  or  in  any  way  realized  the 
near  approach  of  death." 

1.  As  to  the  general  grounds  of  tbe  mo- 
tion, it  Is  sufficient  to  say  that  a  careful  ex- 
amination of  the  brief  of  evidence  shows 
that  there  was  ample  testimony  to  sustain 
tbe  verdict  returned  by  tbe  Jury. 

2.  The  special  ground  of  die  motion  is  al- 
so without  merit  It  was  unequivocally 
shown  that  at  the  time  the  deceased  made 
the  declarations  proof  of  which  was  object- 
ed to  at  tbe  trial  he  was  in  a  dying  condi- 
tion, and  all  the  circumstances  disclosed  by 
the  evidence  conclusively  showed  that  he 
must  have  been  aware  that  such  was  the 
fact.  It  does  not  appear  that  be  made  any 
affirmative  statement  as  to  his  condition,  or 
that  be  said  anything  indicating  a  knowledge 
on  his  part  that  the  approach  of  death  was 
near.  The  precise  point  insisted  upon  by 
counsel  for  tbe  accused  is  that,  in  order  to 
render  a  dying  declaration  admissible,  it 
must  appear  from  words  used  by  the  declar- 
ant that  he  know  he  was  in  a  dying  condi- 
tion. This  contention  is  not  in  accord  with 
the  true  law.  In  Dumas  v.  State,  (S  Ga. 
58,  it  was  ruled  "that  declarations  offered  in 
evidence  as  dying  declarations  were  made 
under  the  belief  that  the  wound  was  mortal 
and  death  Impending  may  be  inferred  from 
the  nature  of  the  wound  and  other  clrcam- 
stances,  though  nothing  direct  was  said  re- 
specting death  or  danger.  The  court  must 
Judge  of  the  preliminary  evidence.  In  the 
first  Instance,  and,  deeming  it  prima  facie 
sufficient,  should  admit  the  declarations  to 
the  Jury,  Instructing  the  Jury  afterwards  to 
pass  finally  for  themselves  on  the  question 
whether  or  not  the  declarations  were  con- 
scious utterances  In  the  apprehension  and 
Immediate  prospect  of  death."  In  Bush  v. 
State,  109  Ga.  126,  84  S.  E.  298,  the  Dumas 
Case  was  cited  approvingly,  Mr.  Justice  Lit- 
tle saying,  "The  Jury  are  at  liberty  to  weivrh 
all  the  circumstances  under  which  the  dec- 
larations were  made.  Including  those  al- 
ready proved  to  the  Judge,  and  to  give  the 
testimony  such  credit  as  upon  tbe  whole 
they  may  think  It  deserves."  See,  also,  in 
this  connection.  Smith  v.  State,  110  Ga.  2rvi, 
34  S.  E.  204,  and  cases  cited.  In  the  case 
before  us  the  court  pursued  the  proper  prac- 
tice, as  Indicated  above,  and  the  Jury  ctmld 
well  have  found  that  the  deceased  knew  he 
was  wounded  unto  death,  and  that  tbe  end 
was  near  at  hand. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LITTLE,  J.,  absent  on  ac- 
count of  sickness. 


ROBBKRT— WHAT  CONSTITUTB&-HVIDENCB. 

Though  a  valuable  article  in  proximity  to 
and  under  the  protection  of  its  owner  is  con- 
Btructively  upon  bis  person,  suddenly  snatching 
it  up  and  carrying  It  away  with  intent  to 
steal  it  is  not  robbery,  when  there  is  no  in- 
timidation of  the  owner  for  the  purpose  of  get- 
ting possession,  and  no  resistance  by  him  to 
the  act  of  taking.  This  is  none  the  less  true 
when  the  article  thns  taken  is  a  weapon,  or 
capable  of  being  used  as  such,  and  the  wrong- 
doer, after  taking  it,  therewith  intimidates  the 
owner  in  order  to  effect  an  escape. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Blchmo&d  coun- 
ty;  E.  L.  BrlnsoD,  Judge. 

Bnruey  Jackson  was  convicted  of  robbery, 
and  brings  error.    Reversed. 

C.  A.  Picquet,  for  plaintiff  in  error.    J. 
S.  Reynolds,  Sol.  Gen.,  for  the  State. 

LUMPKIN,  r.  J.  The  evidence  In  this 
case  warranted  a  finding  of  the  following 
facts:  Jackson,  the  plaintiff  in  error,  en- 
tered the  residence  of  Cadle,  ostensibly  for 
the  purpose  of  purchasing  a  watch,  and  ex- 
cuUned  several  which  were  exhibited  to 
him.  It  was  then  discovered  by  Cadle  and 
his  wife  that  one  of  the  watches  was  missing. 
After  ascertaining  this  fact,  Cadle,  who 
•was  a  cripple,  ijresented  a  pistol  at  Jack- 
son, and  Mrs.  Cadle  began  a  search  of  his 
person  for  the  missing  watch.  Cadle  laid 
the  pistol  on  the  bed,  and  hims^  undertook 
to  ascertain  if  Jackson  had  the  watch  con- 
cealed upon  his  person.  Thereupon  the  latter 
suddenly  picked  up  the  pistol,  pointed  it  at 
Cadle  and  his  wife,  and  in  this  manner  ef- 
fected his  escape.  They  were  taken  utterly 
by  surprise  when  Jackson  "grabbed  the 
pistol,"  for  "It  was  done  so  quick  [they] 
couldn't  hardly  say  nothing,"  as  was  stated 
by  Mrs.  Cadle  in  her  testimony  on  the  trial. 
The  pistol  was  not  recovered.  Jackson  was 
indicted  tot  robbery.  The  Indictment  con- 
tained two  counts.  In  the  first  it  was  char- 
ged that  the  accused  did  by  force  and  intim- 
idation take  from  the  person  of  Cadle  a 
described  watch,  with  intent  to  steal  the 
same.  The  charge  in  the  second  count  was 
that  by  force  and  Intlmidaticm  the  accused 
took  from  the  person  of  Cadle  a  certain  pis- 
tol, with  intent  to  steal  the  same.  The 
jury  returned  a  verdict  finding  the  accused 
"guilty  of  robbery  by  force,  on  second  count." 
The  case  is  here  upon  a  bill  of  exceptions  as- 
signing error  upon  the  refusal  of  the  court 
below  to  grant  a  new  trial,  and  tnms  upon  the 
question  whether  or  not  the  conviction  can 
lawfully  stand  upon  the  state  of  facts  out- 
lined above.  We  are  of  the  opinion  that  it 
cannot. 

It  Is  undoubtedly  well  settled  that  the 
meaning  of  the  phrase  "from  the  person  of 
another,"  embraced  In  the  definition  of  rol)- 
bery  set  forth  in  section  151  of  the  Penal 
Code,  is  "not  that  the  taking  must  neces- 


T.  State,  84  Ga.  660,  605,  11  S.  E.  505,  20 
Am.  St  Rep.  385,  and  authorities  cited.  If, 
therefore,  while  the  pistol  was  lying  on  the 
bed  In  close  proximity  to  the  person  of  Cadle, 
he  had  l>een  put  in  fear  by  Jackson,  and 
while  under  the  influence  of  this  fear,  and 
being  thus  rendered  incapable  of  resisting 
the  taking  of  the  pistol  by  Jackson,  the  lat- 
ter had  seized  It  and  carried  it  away,  with 
intent  to  steal  the  same,  he  would  have 
been  guilty  of  robbery  by  intimidation;  for, 
in  legal  contemplation,  the  pistol,  under  such 
circumstances,  would  by  intimidation  have 
been  taken  from  the  person  of  Cadle.  The 
present  conviction  cannot,  however,  stand 
upon  this  theory.  In  the  first  place.  It  does 
not  appear  that  Jackson  obtained  possession 
of  the  pistol  by  Intimidating  Cadle;  and, 
In  the  second  place,  the  verdict  does  not  find 
that  Jackson  did  so.  In  order,  then,  to  up- 
hold this  verdict,  it  would  be  necessary  for 
us  to  decide— as  we  do  not  feel  authorized 
to  do— that  there  was  testimony  showing 
that  Jackson  took  the  pistol  animo  furandi 
and  by  force.  There  was  no  evidence  that 
he  resorted  to  any  force  whatever  in  getting 
possession  of  the  pistol.  It  will,  of  course, 
be  understood  that  we  here  use  the  word 
"force"  in  the  sense  in  which  It  is  employ- 
ed in  the  definition  of  robbery.  There  wa-s- 
no  struggle  over  the  pistol  between  the  ac- 
cused and  Cadle.  On  the  contrary,  it  seems 
clear  that  Jackson  mertiy  picked  up  the 
pistol,  deftly  and  suddenly,  and  walkM  off 
with  it;  covering  his  retreat  by  a  show  of 
force  in  presenting  the  pistol  at  Cadle  and 
his  wife,  with  a  view  to  deterring  them  from 
attempting  to  recover  the  same  or  to  give 
pursuit.  The  case  therefore  falls  squarely 
within  the  principle  laid  down  In  Spencer 
V.  State,  106  Ga.  692,  32  S.  E.  849,  In  which 
it  was  held  that  "suddenly  snatching  a  purse, 
with  intent  to  steal  the  same,  from  the  hand 
of  another,  without  using  intimidation,  and 
where  there  Is  no  resistance  by  the  owner,  or 
injury  to  his  person,  does  not  constitute  rob- 
bery." The  opinion  of  Mr.  Justice  Fish  filed 
in  that  case  presents  an  elaborate  discussion 
of  the  question  under  consideration,  and  a 
number  of  pertinent  authorities  are  cited  in 
support  of  the  ruling  therein  announced. 

Judgment  reversed.  All  the  Justices  con*- 
curring,  except  LITTLE,  J.,  absent  on  ao- 
count  of  sickness. 


RICHARDS  T.  STATE 
(Supreme  Cotart  of  Georgia.    M» 

CRIMINAL  LAW— INSTRUCTIO" 

EVIDENCE 

1.  While  the  judge  is  n-- 
upon  a  theory  of  defeu? 
statement  of  the  accv 
appropriate  written  ' 
when  the  judge,  C 
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trial  for  murder  required  a  findiug  asaimt  him 
at  tbe  hifih«r  ei»Ac  of  t&Tolnntajj  wanclaMsb- 
ter,  a  chnrse  tuat  the  Bccu«ad  reli«d  on.  tli«  de- 
fense of  iiiiufoi-tuue  or  accideut  was  errooaoua; 
and,  uiilesa  the  diarge  as  a  -whole  had  the  ef- 
fert  «r  an  iasttuction  to  acquit  tbe  aoeuaed  if 
the  jury  beJiuTed  tbe  «tat«ment,  such  au  error 
required  tbe  grautiug  of  a  new  U'ial  wbeu  tbie 
accused  was  convicted  of  murder. 

3.  The  charge  of  tbe  judge  in  tbe  present 
otae  did  not  ha^  tb«  effect  of  au  inctrurtioii 
of  the  ctutiactar  referred  to  in  tbe  pracedins 
note,  and  tbcrcfore  the  error  in  tbe  charge  re- 
quires a  rereraal  of  tl»c  judgment  refusing  a 
u»w  trial. 

(SyUabuB  by  the  Oeurt.) 

Error  from  superior  comt,  Chatham  conn- 
tj*;  P.  E.  Seabroolc,  Judge. 

Sherman  Richards  was  convlctefl  of  mwr- 
der,  and  brings  error.    Reversed. 

Jabu  E.  Myrick  aud  Raiford  FalUsant.  for 
plaintiff  in  error.  W.  W.  Usboroe,  SoL  Geo., 
and  J.  M.  Terrell,  Atty,  Uen.,  for  the  iitate. 

OOBB,  3.  Tb«  aocused  vas  .placed  im 
trial,  charged  witb  tbe  murder  of  bis  coocu- 
blne,  ajid  was  ooavicted  and  seoteoced  to  be 
baageU.  He  assigns  error  up«u  tb«  isefuaal 
of  tbe  eourt  to  grant  hin  a  sew  trial. 

Tbe  evideoce  for  tbe  state  authorteed  a 
convlctloo  of  murder.  Tbe  evUenoe  for  tiie 
.accused  possibly  authorised  a  verdict  of  ac- 
quittal ou  tiie  ground  that  tbe  Ulllug  was  tbe 
result  of  accident  or  misfortune.  Tbe  state- 
ment of  tbe  accused  demanded  a  verdict  flad- 
ing  liim  guilty  of  involuntary  mauslaugbtier 
ilo  tbe  commission  of  an  unlawful  act  After 
bavUig  carefully  read  Uie  statenaat  of  tbe 
accused  «iore  tbao  once,  we  ai-e  satisfied  tbat 
under  no  view  of  the  stateiment.  If  It  bad 
jbeen  credited  by  tbe  Jury,  would  the^  bare 
been  autboriaed  to  find  any  other  verdict 
tlaas  one  for  inroluutary  manslaughter  In 
tbe  conusission  of  aa  unlawful  act  Tbe 
judge  did  not  charge  the  law  of  xoaiislaugh- 
ter  at  aU.  In  his  charge,  however,  he  refer- 
red to  the  contentions  of  tbe  accused  as  set 
forth  in  his  statemeat  There  was  no  re- 
.Quest  to  charge  on  the  subject  of  manslaugh- 
ter, and  U  is  too  well  settled  now  to  admit 
«f  any  diecuBsiou  that  an  omissivu  to  charge 
od  a  theory  presented  only  by  the  stateueot 
of  tbe  accused  is  not  error,  in  the  absence  of 
an  appreciate  wriftten  request  to  that  effect 
Gay  V.  iitate,  lU  Oa.  64l»,  30  S.  E.  807,  and 
cases  cited;  Balcer  t.  State,  111  Ga.  141,  36 
S.  E.  007.  It  has  been  held,  however,  that, 
when  a  given  charge  refers  to  a  theory  raised 
by  the  statement  of  the  accused,  "it  should 
fully  and  distinctly  cover  tlie  theory  so  rais- 
ed." Ragland  v.  State,  111  Ga.  211,  36  S.  B. 
«82.  In  the  case  Jt»t  cited,  Mr.  Justice  Lit- 
tle says:  "Wlien  the  Judge,  of  his  own  mo- 
tion, undertaJkes  to  charge  tbe  law  arising 
on  a  state  «f  facts  as  givvn  by  the  accused 
in  Ws  statenent,  tbe  charge  «o  given  mtiBt 
be  correct  law,  and  applicable  to  the  tteory 


theory  oc  the  ftrisoaers  staLcmmt,  wua: 
"Xaw.  you  will  ol»««r\-e  that  the  defemdnnt 
d«es  not  invoice  tbe  law  of  Justifiable  homi- 
cide, but  invokes  the  law  of  misfortune  or 
accideut;  aud  I  charge  you  that  a  person 
ahaU  not  be  found  guilty  of  any  crime  or 
misdemeanor  committed  ^  miafortoBe  or  ac- 
cident and  when  it  satLsfactorlly  appears 
tbat  there  was  so  evil  design  or  intention  or 
oulpaUe  ■ei^ect."  The  judge  efcsoncously 
stated  that  the  contention  of  the  accused  in 
bis  statement  was  that  the  kiUlng  was  the 
result  of  misfertune  or  acddest.  One  ground 
of  the  motion  for  a  new  trial  coDtalas  a  com- 
plaint tbat  "tiie  court  erred  in  charging  tbe 
Jury,  *  *  *  by  misstating  the  contention 
of  the  defendant";  and  there  is  set  forth  in 
this  ground  an  extract  from  the  charge,  con- 
taining what  was  said  by  the  judge  in  refer- 
ence to  tbe  theory  of  the  defense  set  np  in 
the  statement,  and  concluding  with  the  lan- 
guage above  Quotefd.  It  may  be  said  that 
the  charge,  althongb  ervoneou^  was  more 
favorable  to  Uie  accused  than  he  was  entitled 
to,  and  tiiat  therefore  be  bae  no  right  to 
complain.  See,  iax  this  coonection.  Jinks  v. 
Btate,  IM  <la.  481,  40  fi.  £.  38a  If  tbe 
charge,  toten  as  a  wbcie,  amowBtcd  to  an  in- 
struction tbat,  if  tbe  jury  believed  the  state- 
ment ot  tbe  accused,  they  should  return  a 
verdict  of  not  gnlity,  than  tbe  prine^le  eif  tbe 
case  cited  <w«tild  be  appUcahle.  Under  sncb 
cireunstanoes  a  verdict  roidered  utterly  in- 
coiwfstent  wHh  tbe  stataaaetnt  at  every  ma- 
■terially  defensive  poiat  would  show  cenelo- 
•toely  that  tbe  Jury  had  aot  cnedited  the 
otBitement  We  do  not  think  tbe  charge  in 
the  present  ease  uucqulvoeaUy  inatructed  the 
Jury  that,  if  tbey  believed  the  statement  of 
the  acouaed,  they  must  acquit  him-  Under 
tbe  charge,  the  Jury  would  not  have  been  ao- 
thoriaed  to  acquit  if  thcty  btiieved  tbe  accus- 
ed bad  handled  the  weayea  which  pcuduced 
the  death  in  such  a  way  as  to  UMike  the  hand- 
ling an  sict  of  culpable  neglect  on  his  part 
The  jury  w.ere  instructed  en  the  law  of  mur- 
der and  the  law  of  klUlog  by  misfortune  or 
accident.  Tbey  were  teid,  in  effect  that  if 
there  was  any  culpable  neglect  on  tbe  part 
of  tbe  aocused  in  the  manaer  of  handling 
tbe  weaken  which  produced  tbe  death,  no 
matter  whether  these  was  any  intention  or 
design  to  kill,  tbe  accused  was  guilty  of  mur- 
der, ^cb,  of  course,  is  not  tbe  law.  Under 
BMch  ciroumstaaees  the  slayer  would  be  guUty 
of  tbe  higher  grade  of  involuntary  man- 
islaughter  only.  While  we  have  no  idea  that 
our  leariied  brother  of  tbe  trial  l>encb  whose 
ruUAg  is  vwder  review,  whose  charges  are 
generally  so  correct,  and  whose  expressions 
usually  so  accurate,  had  any  intention,  in  the 
language  used  l>y  him,  of  conveying  such  an 
erroneous  view  of  tbe  law,  still,  after  a  very 
careful  examioation  of  the  extract  from  the 
charge  axcei>ted  to,  in  the  light  of  tbe  whole 


•abore  ntateA;  anfl,  as  bnmMi  Hfe  is  lav«lv- 
♦d,  "we  rev^ree  tibe  Judgment,  tiHit  the  ease 
may  be  again  trfed.  It  Is  apparent  f  i«m  the 
record  that  the  enUre  truth  of  the  transac- 
tion involved  in  the  present  case  was  not 
developed  at  the  trial,  and  it  Is  possible  that 
on  anotlier  ttlai.  adiUtionskl  <£acts  may  be 
broaglit  flut  Nrhich  wlU  throw  light  ee  an 
occmTesce  which  is  now  somemhat  obscure 
and  mysterioBB,  to  say  the  least  of  tt. 

JfiOgment  reversed.  All  the  jnstices  con- 
curring, except  LITTLB.  J.,  absent  on  ac- 
-count  of  elickuess. 


BEEVES  T.  CJrTY  OF  ATLAKTA. 
^Supreme  Coort  of  Georgia,  ilavcfa  H,  Jfl02.) 
RECOJ.DER'S  COURT— JURIEDICTION—BIXiilAKD 
ROOM. 
'The  ret-ordev's  court  of  the  city  of  At- 
lanta has  nirisdictiou  to  try  the  Iceeper  of  a 
pool  or  billiard  room  for  the  mvnidpol  of- 
fense of  admitting  a  minor  into  the  same  with- 
oot  the  TTritten  consent  of  his  parent  or  guard- 
ian. 

(Syllabus  hy  the  Court.) 

Error  from  eoperior  court,  !Fulton  county; 
J.  H.  Lumpkin,  Judge. 

J.  M.  Bsevee  was  convicted  of  viola tlag  en 
ordinance  at  -tlie  City  of  Atlanta,  and  brings 
error.     Affirmed. 

W.  I.  "HejTrard,  for  plaintiff  In  error.  Jas. 
L.  Mayson  and  "W.  P.  HUl,  for  fletendant  In 
error. 

LTJirPKIN,  'P.  J.    An  ordinance  of  the  city 
■of  Atlanta  declares  that  "It  shall  not  be  law- 
ful for  any  person  or  persons  having  charge 
or  control  of  any  pool  or  billiard  room  and 
tables  kept  for  hire,  to  admit  into  any  such 
room  any  minor,  or  to  allow  any  minor  to 
play  at  such  biniarfl  or  pool  table,  vrhliout  the 
-written  consent  of  the  parent  or  gnardian  of 
■Euch  iniMor."  Tlie  plalntifF  iu  error  was  tried 
before  the  recorder  of  Atlanta  upon  a  charge 
of  violating  this  ordinance.    Having  been  ad- 
Judged  «uilty,  lie  sued  out  a  certiorari,  -and 
by  his  bill  of  exceptions  assigns  error  upon 
tbe  OTsrruUng  thereof.    The  answer  Of  the 
recorder  to  the  petition  for  certiorari  dis- 
closes that  the  evidence  in  his  court  was  suf- 
ficient to  establish  the  fact  that  the  accused 
-permlttrd  ceetain  'minors  to  enter  his  pool  or 
billiard  room  -wtthout  the  consent  of  their 
parents  or  guardians.     According  to  tbe  evi- 
dence, some  of  the  miners  played  upon  tbe 
tables,  and  others  did  not.    It  is  evident  that 
th«  Jndgment  of  conviction  rendered  by  the 
■r«conder  was  bAsed  t^on  ao  much  of  tbe  or- 
dinance as  prohibited  the  accused  from  allow- 
ing  minors  to  enter   the  room   in   question. 
The  main  point  made  by  the  petition  for  cer- 
tiorari Is  tiiat  Inasmuch  as  section  413  of  ttie 
Penal  Code,  as  amended  by  tbe  act  of  18&7 


roll  on  tiie  same,  wHhoot  the  consent  of  tbe 
parent  or  guardian,"  the  recorder's  court  of 
the  (!tty  of  Atlanta  had  no  Jurisdiction  of  an 
offense  of  this  nature.  Granting  that  this 
position  Is  correct,  the  reply  to  it  is  olrvious, 
namely,  that  the  cotirt  just  referred  to  did 
have  jmisdlction  of  the  municipal  offense  of 
permitting  a  minor  to  enter  a  pool  or  bil- 
liard room  without  tbe  written  consent  of  his 
parent  or  guardian.  We  therefore  have  no 
difflcnlty  in  reaching  the  conclusion  that 
there  was  bo  error  in  refusing  to  set  aside 
the  decision  of  the  recorder. 

3'ndgment  afRmied.  All  the  justices  cou- 
cnrrlug,  except  LITTLE,  J..,  absent  on  ac- 
count of  sickness. 


iOBAVITT  T.  8TATB. 

(Supreme  Court  of  Georgia.     March  11,  1902.) 

BURGLARY— BVIDKNCE— POSSESSION  OF  STO- 
UBH  GOODS. 

1.  -in  the  trial  of  an  indietnwnt  for  bnrviary, 
where  a  breaking  and  larceny  have  beeu 
showu,  recent  possession  of  the  stolen  prop- 
erty by  the  accused,  where  such  possession  is 
not  satisfactorily  explaiDed,  is  a  circumstance 
BUthciant  to  authoriee  the  jury  to  find  that  the 
accused  is  guilty  as  char;;ed;  but  it  does  not 
create  a  presumption  of  law  against  the  ac- 
CDsod,  and  is  not,  of  itself,  necessarily  proof  of 
his  guUt. 

2..A  conviction  of  burglary  is  not  sustained 
by  evidence  which,  taken  most  strongly  asniust 
the  accuBod,  would  only  lead  to  the'  eonclusiou 
that  he  has  been  snilty  of  receiving  stolen 
goods. 
.(Syllabus  by  .tiue  Court.) 

Btror  from  superior  aonrt  Hall  county;  J. 
B.  Bstes,  Judge. 

Bige  Graritt  was  convicted  at  Irarglary, 
«nd  brings  error.     Reversed. 

H.  H.  Dean,  for  plaintiff  in  error.  W.  A. 
Charters,  Sol.  Gen.,  for  the  State. 

liBWIS,  3.  The  accused  was  tried  In  the 
superior  court  of  Hall  county  upon  an  indict- 
ment charging  him  with  burglary,  and  was 
convicted.  He  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted. 

1.  The  court  charged  the  Jury,   in  effect, 
that,  ■where  a  breaking  and  larceny  have  been 
sbown,  •recent  possession  of  the  stolen  prop- 
erty by  one  accused  of  the  burglary,  not  ex- 
plained to  the  satiafactioa  of  tlie  Jm-y,  would 
be  proof  of  his  guilt;  that  while  possession 
satisfactorily  e:;plained  would  create  no  pre- 
sumption against  the  accused,  "if  he  fails 
to  account  for  it  to  the  satisfaction  of  the 
jury,    the   law   presumes    he    is   the   guilty 
party."    This  charge  states  too  broadly  tb« 
rule  applicable  to  recent  possession  of  stf ' 
propei^ty,    and    was    error    manifestly 
ndicial  to  the  accused.     It  is   tru' 
been  repeatedly  ruletl  by  this  cc- 
possession,  unexplained,  or  r- 
explained,  is  a  very  stronr 
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oi  law  mat  tne  one  so  louna  m  pcsseesion 
of  stolen  property  is  guilty  of  the  theft  there- 
of, and  Is  of  itself  proof  of  guilt.  Is  to  com- 
pel the  jury  to  do  that  which  they  are  mere- 
ly permitted  by  law  to  do.  The  presumption 
Is  one  of  fact,  and  not  of  law.  There  Is 
nothing  In  what  is  here  laid  down  which  con- 
flicts with  the  case  of  Jones  v.  State,  105 
Ga.  650,  31  S.  E.  575,  for  while  it  is  there 
stated,  as  a  general  rule,  that  the  recent, 
absolute,  and  unexplained  possession  of 
stolen  goods  raises  a  presumption  of  the 
guilt  of  the  person  having  such  possession, 
the  greatest  length  to  which  the  rule  Is  car- 
ried is  that  it  is  sufficient  to  warrant  the 
conviction  of  the  accused;  and  at  another 
point  in  the  opinion  the  following  language 
Is  used:  "It  is  true  that  the  possession  of 
goods  stolen  at  the  time  of  the  commission 
of  a  burglary  is  but  a  drcumstance.  If  it  is 
recent,  it  Is,  when  unexplained,  a  very  strong 
circumstance  tending  to  show  the  guilt  of 
the  possessor,  and  it  is  sufficient  to  put  the 
burden  of  explaining  the  possession  on  the 
person  charged  with  the  offense."  In  Lester 
v.  State,  106  Ga.  372,  32  S.  B.  335,  the  rule 
is  stated  In  the  following  language:  "If  one 
be  found  in  the  recent  possession  of  goods 
shown  to  have  been  stolen  from  the  house 
at  the  time  of  the  brealcing  and  entering, 
such  possession  is  sufficient  to  connect  the 
person  in  possession  with  the  perpetration 
of  the  offense.  But  it  is  not  of  Itself  con- 
clusive." See,  also,  Turner  t.  State,  114  Ga. 
425,  39  S.  E.  863. 

2.  It  appears  that  another  person  than  the 
accused,  one  Cruse,  has  been  convicted  of  the 
same  burglary  aa  that  with  which  Gravltt 
was  (diarged.  "Hiere  is  ncthing  in  the  evi- 
dence to  connect  Gravltt  with  the  breaking 
and  entering  of  the  store  of  the  prosecutor, 
as  charged  in  the  indictment,  either  as  prin- 
cipal or  as  an  accessory  of  Cruse.  Viewed 
most  strongly  against  the  accused,  the  evi- 
dence only  anthwlzed  the  Inference  that  he 
was  guilty  of  receiving  stolen  goods.  The 
verdict  finding  him  guilty  of  burglary  was 
therefore  unwarranted,  and  should  have  been 
set  aside  on  motion  for  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LITTLE,  J.,  absent  on  ae- 
count  of  sicliness. 


GRAVITT  V.  STATE 
(Supreme  Court  of  Georgia.     March  11,  1902.) 

CRIMINAL  LAW— APPEAL— REVIEW. 
\o  error  of  law   was  committed,   and  the 
evidence  was  sufficient  to  warrant  the  verdict, 
(Sjllabus  by  the  Court.) 

Error  from  superior  court.  Hall  connty;  J. 
B.  Estes,  Judge. 

Bige  Gravitt  was  convicted  of  crime,  and 
brings  error.    Aitii-med. 


SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  justices  concurring,  except  LITTLE,  J., 
absent  on  account  of  sickness. 


McGEHEB   T.    STATE, 

(Supreme  Court  of  Georgia.    March  10,  1902.) 

INTOXICATINO    LIQUORS— ILLEGAL     SALE— U- 
CENSB—RKVOCATION— VALIDITY— APPKAIu 

1.  One  who  sells  spirituous  or  intoxicating 
liquors  without  a  license  "from  the  authorities 
now  authorized  by  law  to  grant  license  for  the 
sale  of  such  liquors"  is  guilty  of  a  misdemean- 
or. If  a  sale  of  such  liquors  t>e  made  within 
the  limits  of  a  municipality  whose  corporate 
authorities  have  power  to  grant  such  license. 
the  seller  must  produce  a  valid  and  subsisting 
license  from  such  authorities,  or  else  he  should 
be  adjudged  guilty  when  tried  for  selling  such 
liquors  without  a  license.  Hardison  v.  State, 
22  S.  E.  681,  95  Ga.  337. 

2.  The  holder  of  a  license  from  manicipal 
authorities  to  sell  spirituous  or  intoxicating  Uq- 
uors  cannot,  though  the  same  may  have  been 
lawfully  granted,  lawfully  sell  thereunder  aft- 
er such  license  has  been  duly  revoked.  Mel- 
ton V.  City  of  Moultrie,  40  S.  E.  302,  114  Ga. 
462. 

3.  ▲  municipal  ordinance  or  resolution  revok- 
ing a  liquor  license  is  not  "nnconatitatioual 
and  void,  in  that  it  works  a  system  of  prohi- 
bition in  [a  given  city]  by  special  enactment, 
contrary  to  the  general  law  known  as  the 
'L.ocal  Option  Law.'  "  Such  an  ordinance  or 
resolution  does  not  inaugurate  a  system  iu  the 
county,  but  the  adoption  of  it  is  a  mere  exer- 
cise of  municipal  discretion,  with  which  the 
courts  have  no  authority  to  interfere. 

4.  The  evidence  in  this  case,  and  the  law  ap- 
plicable thereto,  demanded  a  verdict  of  guilty; 
and,  this  being  so,  it  is  immaterial  to  consider 
or  pass  upon  grounds  of  the  motion  for  a  new 
trial  alleging  error  in  the  court's  charges,  or 
refusals  to  charge  the  jury. 

iSyllabus  by  the  Court.) 

Error  from  city  court  of  Monltrle;  W.  A. 
Covington,  Judge. 

E.  J.  McGehee  was  convicted  of  an  illegal 
sale  of  liquors,  and  brings  error.    Affirmed. 

Jno.  0.  Ohason  and  Estes  &  Jones,  for 
plaintiff  in  error.    J.  D.  McKenzie,  for  tite 

State. 

PER  CURIAM.    Judgment  affirmed. 
LITTLE,  J.,  absent  on  accotmt  of  sicknesa 


MAYOR,   ETC.,  OF  (HTT  OP  AMB»ICUS 

et  al.  r.  PERRY  et  al. 
(Supreme  Court  of  Georgia.    March  11,  1902.) 

TITLE  OP  ACT  —  CONSTITtJTIONAL  LAW— PO- 

LIOR  COMMISSIONEItS^-LOCAL  PELF-aOYEKN'- 

MKNT— API'OINT.MENT    OF    PUBLIC    OFFICERS 

—INJUNCTION— ULTRA  VIRES  ORDIN.\NCE. 

1.  Under  an  act  eutitled  ".\n  act  to  ameuil. 

revise   and   consolidate  the  several   acts   srani- 

ing  coriwrate  authority  to  the  city  of  Americns. 

to    confer    additional   powers    upon    the    mayor 

and    city   council   of   .4mericiis,    to    extend    the 

corporate    limits   of    said    city,    and    for    other 

purposes"   (Acts  ISSO,  p.  001),  it  was  compe- 


eueci,  ana  aiso  nainmg  me  utsi.  memoers  oi 
the  board,  prescribing  the  manner  in  whidi 
their  enccessors  ahoold  be  chosen,  and  setting 
forth  their  duties  and  powers,  was  not  subject 
to  the  objection  that  it  contained  matter  dif- 
ferent from  what  was  expressed  in  the  title 
of  the  act. 

2.  TheK  Is  nothing  in  the  constitntion  of  this 
state  wmch  guaranties  to  the  people  living 
within  the  limits  of  a  mnnicipal  corporation 
the  absolute  right  of  local  self-government. 
How  far  people  so  situated  may  be  allowed  to 
participate  in  the  choice  of  offlcers  who  are  to 
administer  the  affairs  of  the  local  government 
is  a  matter  exclusively  within  the  judgment 
and  discretion  of  the  general  assembly. 

'i.  The  general  assembly  may  take  from  a 
municipal  corporation  its  charter  power  re- 
specting the  police  and  their  appointment,  anS 
may  by  statute  provide  for  «  permanent  police 
for  the  corporation,  under  the  control  of  a 
board  of  police  not  elected  by  the  people  of  the 
municipality,  nor  appointed  or  elected  by  the 
corporate  authorities,  but  consisting  of  commis- 
sioners appointed  in  such  other  mauner  as  the 
general  assembly  may  direct. 

4.  The  power  to  appoint  public  offlcers  is  not 
purely  an  executive  function,  but  this  power 
may  be  exercised  by  the  general  assembly, 
when  not  otherwise  provided  in  the  constitu- 
tion, either  by  naming  a  given  person  for  the 
office,  or  providing  the  manner  in  which  the 
otilcer  shall  be  chosen;  and  the  general  assem- 
bly also  has  authority  to  provide  for  the  ap- 
pointment of  a  number  of  officers  to  dischar^ 
a  given  duty,  and  provide  that  vacancies  in 
such  number  may  be  filled  by  those  remaining 
in  office,  thus  creating  a  self-perpetuating  body, 
■  5.  If  the  mayor  and  council  of  the  city  of 
Americus  have,  under  the  preseut  charter,  any 
authority  whatever  to  appoint  a  police  force, 
such  authority  cannot  be  exercised  unless  the 
board  of  police  commissioners  fail  or  refuse  to 
provide  the  city  with  an  efficient  police. 

6.  A  court  of  equity  will,  at  the  instance  of 
citizens  and  taxpayers  of  a  municipal  corpora- 
tion, enjoin  the  authorities  in  charge  of  the 
affairs  of  sach  corporation  from  carrying  into 
effect  an  ultra  vires  ordinance  providing  for 
the  election  of  certain  public  offlcers,  for  the 
reason  that  if  such  officers  are  elected  they 
will  have  an  apparent  demand  against  the 
municipality  for  compensation,  which  will  have 
to  be  resisted  at  the  expense  of  the  taxpayers, 
or  illptrally  paid  out  of  the  funds  of  the  cor- 
poration. 

7.  The  foregoing  disposes  of  all  of  the  ques- 
tions raised  by  the  demurrer,  the  answer,  or  oth- 
erwise, which  require  any  discussion.  There 
Tvas  no  sufficient  cause  shown  for  not  granting 
the  injunction  prayed  for,  and  the  judge  proi>- 
«rly  granted  the  same. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  county; 
Z.  A.  Littlejobu,  Judge. 

Action  by  R.  J.  Perry  and  others  ai^inst 
the  mayor  and  council  of  the  city  of  Ameri- 
cus and  others.  .Tudgment  for  plaintiffs,  and 
defendants  bring  error.    Affirmed. 

A.  Fort  &  Son,  E.  A.  Hawkins,  and  Jas. 
Taylor,  for  plaintiffs  In  error.  J.  H.  Lump- 
kin, Lane  &  Maynard,  W.  P.  Wallls,  and  Bla- 
lock  &  Cobb,  for  defendants  In  error. 

COBB,  J.  This  was  an  application  by  Per- 
ry  and  others,  as  chairman  and  members  of 
the  board  of  police  commissioners  of  the 
city  of  Americus,  and  as  citizens  and  taxpay- 


and  marshal  of  that  city,  from  carrying  Into 
effect  certain  ordinances  adopted  by  the 
mayor  and  council,  which,  if  yalid,  had  the 
effect  of  abolishing  the  board  of  police  com- 
missioners  and  the  (Ace  of  chief  of  police. 
The  mayor  and  council,  and  the  mayor  and 
marshal  individually,  by  demurrer  and  an- 
swer, showed  for  cause  varlotis  reasons 
against  the  granting  of  the  injunction.  Three 
of  the  members  of  the  council,  being  a  minor- 
ity of  that  body,  filed  an  answer,  which,  in 
substance,  set  forth  that  they  were  opposed 
to  the  action  of  the  council  as  set  forth  in 
the  ordinances  referred  to  in  the  petition; 
that  they  had  never  indorsed  or  acquiesced 
therein,  and  were  not  responsible  for  any  at- 
tempt to  put  the  same  Into  execution.  At 
the  hearing  the  Injunction  prayed  for  was 
granted,  and  this  Judgment  Is  assigned  as 
error. 

1.  On  Norembtf  11, 1889,  an  act  was  approv- 
ed which  had  the  following  title:  "An  act  en- 
titled an  act  to  amend,  revise  and  consoli- 
date the  several  acts  granting  corporate  au- 
thority to  the  city  of  Americas;  to  confer 
additional  powers  upon  the  mayor  and  city 
council  of  Americus;  to  extend  the  corporate 
limits  of  said  city,  and  for  other  ptu-poses." 
Acts  1889,  p.  961;  Americus  City  Code  (1900) 
p.  2.  The  forty-fifth  section  of  this  act  pro- 
vided, in  substance,  that  there  should  be  a 
board  of  police  commissioners  for  the  city 
of  Americas,  consisting  of  five  named  per- 
sons, two  to  hold  office  for  six  years,  two  for 
four  years,  and  the  one  last  named  for  two 
years;  that  at  a  meeting  of  such  board  In 
December,  1801,  and  each  succeeding  two 
years  thereafter,  those  members  of  the  board 
of  commissioners  then  in  office  should  elect  a 
commissioner  or  commissioners  to  succeed 
those  whose  term  or  terms  would  then  expire. 
The  board  was  given  power  to  flU  vacancies 
In  the  same.  Each  member  of  the  board 
was  required  to  take  an  oath,  which  was  set 
forth.  The  act  then  provided  that  "the  board 
of  police  commissioners  thus  elected  and 
qualified  shall  have  the  exclusive  power,  and 
It  shall  be  their  duty,  to  appoint  a  chief  of 
police  and  such  other  police  offlcers  and 
policemen  as  Is,  or  may  be,  prescribed  by 
city  ordhiance."  The  manner  in  which  the 
board  should  conduct  Its  business,  and  the 
methcd  of  keeping  a  record  of  Its  proceiMllngs, 
were  then  set  forth.  It  was  declared  that 
the  police  force  of  the  city  should  consist  of 
a  chief  of  police,  and  such  other  offlcers 
and  men  as  the  city  council  shall  by  ordi- 
nance prescribe.  The  time  when  such  police 
officers  should  be  chosen,  and  the  manner  in 
which  they  should  be  qualified,  and  certain 
duties  Incumbent  upon  them,  are  set  forth; 
and  the  section  authorizes  the  board  of  po- 
lice commissioners  to  Impose  upon  them  such 
other  duties  as  they  shall  see  proper.    The 


of  police  eomiaiasiooe' 

suiH>end  «e  cesAre  fr 

aad  policemen  elected 

suspeusioa  tbe  board 

point  olllceFS  to  holA  d 

officer  was  suspended 

tbis  section  of  tbe  c 

the  rea£OB  tbat  it  e< 

from  what  is  expre 

act    We  do  sot  tbii 

to  tbls  obJectkMi.    T 

act,  as  iudlcated  In 

tbe  conditions  upw 

city  of  Americus  nr 

limits  of  tbat  nur 

powers    of    (ever 

tbougb  not  In  wet 

cbarter  for  tbe  ci 

ter  eelatiag  t»  tt 

eminent   to   be 

ADoerlcus  Is  gerr 

of  tbe  act  as  iv 

tbto  title  tbe  g« 

upon  tbe  city  ai 

coiLstitution  do€ 

ring  upon  a  m 

also  expressly  ' 

might  hare  ir 

other  moBtclpfi 

draw  from  th 

any  power  fc 

der  tbe  proTi 

granted.    It 

wbleb  would 

«f  a   ntunic' 

than  tbe  titi 

If  tbe  Utl« 

tbe  city  of 

cs,"  brcMjd 

hardly  be 

sideration,' 

is  effect,  ■ 

a  new  ciu 

erer,  that 

of  the  gc 

tional  po 

the  f  ortj 

draws  r 

peratc  «i 

in  it  tt 

might 

coateu' 

just  rr 

in  tbh 

to  inc 

matte 

of  tbi 

title, 

therr 

der 

cone 

rat( 

im(i 


Digitized  by 


Google 


hrUB,  WM  held  to  be  -ralkt.    Tliwe  1b  ii«tkiirg 
1b  tlM  prwlBkm*  of  tbe  comtttutlaBi  aibrnv 
quoted,  nor  In   any  otber  part  •<  tlie  cob- 
stltotlaii,  wbicli  in  eximn*  tBrms  protaiblts 
tbe  gemral  ■BBeail>t7  from  either  Ba«tfais  the 
officers  wbo  are  to  bare  the  ctMtrol  of  tiM 
affairs  at  a  mmleipel  coirpenttloD,  or  from 
prescribing  tte  manner  m  which  aadi  oflt- 
eer»  are  to  be  appointed;  net  la  there  any- 
tlitng  reqotring  that  nH  ec  a  portion  at  sneb 
offlcei-8  »hail  Ise-  elected  tar  the  pespie  •£  tbe 
maniciviillty,  and  ehoSBB  in  no  otber  w»7. 
Xeitlier  is  there  aoythii^  la  ttie  constitution, 
when  construed   as   a  trboie,  Ti^lch  by  im- 
plication would  deprlre  the  general  acsembly 
of  tlie  right  tB  deal  with  th«  matter  of  tlie 
apiwintmait  of  th»  aifficerB  of  a  nwinicipalitT 
In  aay  manner  that  it  deems  best  toe  IJte  in- 
terest of  tbe  locality  ineorporaitod.    There  )» 
not  in  the  constitution  of  this  ataise  aey  eiz- 
preas  guaranty  of  local  self-goTemment  for 
manielpal  corpora tions.    There  Is  nothing  In 
the  coistltution  from  which  tills  right  can  be 
legitimately    inferred.     How   for   a   eomaaii< 
nity  shall  be  allowed  to  coDitrol  its  own  af- 
faU:B  is  left  to  the  jodgmeat  and  diseretion 
of  the  general  aasembly.    The  fact  that  mu- 
nicipal corporations^  prior  to  the  adoptioB  of 
the  constitution  of  iST7,  were  given  the  right 
and  were  esierdaiiis  the  right  to-  eaDtrol>  their 
own  affairs  through  officers  ehoeeii  by  them, 
would  Bot    prereat    tha   geneval    nsacaiMy 
frttni   taking  away  this  right;  tliere  being 
nothing  In  the  cMMtltuttoD  wbleh  imperative- 
ly requires  It  to  be  constraed  as  gnarantyiBK 
that  this  right  of  local  aetf-goveiminent  tor 
municipal  corperatlons  shall  exist  ahoolateliy 
in  all  eases    The  ri^t  of  the  people  of  a 
mtmleipal  corporation  to  cenlx-ol  its-  affairs 
Is  not  an  inherent  right  residing  in  the  peo- 
I^,   bat  is  a  right  dependent  for  Its  ex- 
istence npos  legislative  will,  and  bow  far 
tliey  sliall  be  given  tills  right  is  a  matter 
nddreseed    solely    to    leglslatlTe    discretion. 
See,  la  ttiis  eonnectloih  ZHanumd  v.  Cain,  21 
I>a.  Ann.  300;  State  ▼.  Hunter,  38  Ka«.  578, 
17  Pae.  177;  State  t.  Covington,  2»  Ohio  St 
102;  Com.  t.  Plnisted.  148  Mass.  375,  1»  N. 
B.  224,  2  L.  R.  A.  142.  12  Am.  St  Rep.  566; 
Mayor,   etc.,  of  Baltimore  v.  State,   15  Md. 
376,   74  Am.  Dec.  572.    We  are  aware  that 
other    conrtB   of  respectable   standing   ha^e 
taken  an  entirely  different  view  of  this^  mat- 
ter, and  in  some  instances  have  held  titat  the 
right  of  local  selX-soverninent  is  an  inherent 
ri.cbt   In  the  peeple  of  a  municipality,  aad 
that  the  logislnture  cannot.  In  the  absence  of 
express  authority   la  tbe   constitution,   tatc« 
nfvay   or  intpair  this  right  in  any  m.iterlal 
or   sul^stantinl  respect.    See  City  of  Svass- 
Tille  V.   State  (Ind.)  21  N.  E.  267,  4  L.  JRv  A. 
03.   and  cases  cited;  Rathbone  r.  WIrth  (N. 
T.)  45  M.  E.  15s  34  L.  R.  A.  403.  and  cases 
cited;  SUte  ▼.  ILoores  O^eb.)  7«  X.  W.  17S, 


atltatiHM  wbich  ecpressty  jnrobibit  tbe  leg- 
WatKce  fnMS  laAerfbrtng  fai  lilie'  matter  eC 
the  ^>paiiitBLent  of  oficecs  for  osanidpak 
cmrpotsitiaas;  1b  others,  langnaee  somewhat 
similar  to  the  clause  at  oar  oanatiitntioB  last 
above  quoted  Is  coaatnsed  into  a  goairaiity 
that  tfae  people  of  a  municipal  oorpearatloB 
abouM  be  permJitted  to  eKcsdse  the-  sa3B« 
perwers  of  local  self-gwemnent  whicb  tiiey 
were  exendalng  at  tlie  time  tfae  coaaCltntioB 
mat  adsptetk;  aid  in  other  eases,  where  there 
was  nothhig  is  the  eoasUtntliMt  in  relatloa 
to  tlie  subject,  it  was-  heU  ^at  tbe  ri^^  of 
local  self-gcremment  was  an  inherent  right, 
ander  Ajnericaii  Inatltutlons,  aad  that  ifbe 
right  a<  the  legislaiture  to  takelt  awaiy  wooid 
not  be  presnmed  niilesB  tlieire  was  In  the-  coa- 
stltntion  a  provision  expressly  onthorisfaig  tbe 
lesislatiire  to  do-  so.  We  thhik  tke  better 
view-  of  this  matter  Is  that  talieB  by  Mitckdl, 
2.,  in  the  dJssentiug  opinion  In  the  eaae  of 
State  V.  Denay,  supra,  la  the  o««rae  of 
wbicb  be  uses  tbe  fieilewing  iBacnaga:  '"Die  . 
error  which  lies  at  the  root  of  IJifr  argtmsent 
by  which  the  UBconstitutlonaUty  of  tlie  acts 
taece  in  questlMi  is  attempted.'  to-  be  mala- 
tniaed  springa  o«t  of  tke  fallaicloiis  aswimp- 
tlon  that  tlie  people  of  a  dty  or  town  have 
any  int«eet  ar  tnbereat  right  whatever  to 
municipal  government  while  every  atom  and 
vestige  of  right  in  tbese  respects,  under  our 
systsm,  ase  soeii,  and  only  such,  as  the-  leg- 
IsJatare  oonfera.  Upon  this  baseieas  assuaip- 
tlon,  wiileli  obliterates  and  confouads  all  dl»- 
tlnctlona  lietweea  mwaicipal  regulation,  a  cre- 
alioB  of  legislation,  aiid  county  aOMl  tow»- 
shlp  govemments,  which  existed  before  leg- 
Matures  were,  and:  which  is  and  always  was 
eemmon  ta  every  comnuuaity  in  tjbe  state,  tiie 
wbele  fabric  of  argument  odvense-  to  the  eon- 
stitstlonaUty  of  tdiese  acts  is  builded." 

3.  WhHe  the  general  assembly  bas  aathor- 
ity  to  directly  control  t3»e  affaArs  of  a  mnnlc- 
liml  eorperatlon,  llie  legislative  poUcy  ef 
this  state  has  always-  beat  in  ta/vor  of  o«a»- 
mittlng  to  local  officers  ehoses  by  tbe-  people 
of  tbe  various  muBlclpalities  all  such  powers 
of  gorermuent  as  are  hi  their  nature  purely 
tocal,  and  tn  tbe  cxereise  of  which  persons 
residing  at  otber  plaeea  In  the  state  are  not 
directly,  but  only  remotely,  concerned.  But 
tbere  are  some  matters  in  connection  with. 
Vbie  manogement  of  a  invmicipality  in  which 
the  entire  peeple  of  the  state  are  more  or  less 
directly  laterested;  and  especially  la  this 
true  in  reference  to  any  matter  renting  to 
the  adminlstrntioir  of  public  jM^ice,  and  tlte 
preservation  of  tbe  puiblle  ttranqnllUty,  peace, 
and  wder.  It  has  IdiereCare  not  been  unusual 
or  uncoaamon  for  the  geaerad  assembly  either 
to  taloe  within  its  owa  control  the  admin- 
istmtlon  of  such  afTalrs,  through  the  medium 
of  officers  selected  In  other  ways  than  by  tbe 
voice  «C  the  peeple  of  the  auuaielpality,  or 


good  order  will  be  subserved,  although  to 
some  extent  withdrawing  from  the  people  of 
the  municipality  the  right  to  directly  choose 
such  officers.  In  State  v.  Hunter,  supra, 
Johnson,  J.,  says:  "WhateTer  may  be  said 
regarding  the  policy  of  placing  the  police  ad- 
ministration of  cities  in  a  board  of  police 
commissioners,  who  are  chosen  by  state  a^- 
cers,  rather  than  tlirough  the  electors  of  the 
cities,  there  can  be  no  doubt  that  the  legis- 
lature has  the  power  to  do  so.  The  constitu- 
tion imposes  no  limitations  upon  the  legis- 
lature  in  respect  to  the  agencies  through 
which  the  police  power  of  the  state  shall  be 
exercised.  It  may  be  conferred  upon  the 
officers  of  local  municipalities  chosen  by  the 
people  resident  therein,  or.  If  deemed  ex- 
pedient, it  may  be  vested  in  officers  or  per- 
sons otherwise  selected.  Cities  are  but  agen- 
cies of  the  state,  created  to  aid  in  the  con- 
duct of  public  affairs.  The  functions  of  cit- 
ies and  their  officers  are  prescribed  by  the 
legislature,  and  it  rests  in  the  sovereign  dis- 
cretion of  that  body  to  say  how  much  of  the 
police  power  shall  be  exerted  by  the  mu- 
nicipality. Although  such  power  is  usually 
exo-clsed  by  the  local  authorities,  police  ad- 
ministration is  not  in  its  nature  exclusively 
local.  The  people  of  the  whole  state  are  in- 
terested in  preserving  peace  and  good  order 
and  preventing  crime  In  every  city  and  dis- 
trict of  the  state,  and  in  protecting  the  pub- 
lic health  and  lives  of  its  citizens."  Judge 
Dillon,  in  his  work  on  Municipal  Corporations 
(4th  Ed.,  S  S8),  says:  "The  administration 
of  justice,  the  preservation  of  the  public 
peace,  and  the  like,  are  essentially  matters  of 
public  concern."  And  In  section  00  the  au- 
thor says:  "And  it  has  been  several  times 
determined  that  the  legislature  may,  unless 
specially  restricted  In  the  constitution,  take 
from  a  municipal  corporation  its  charter 
powers  respecting  the  police  and  their  ap- 
pointment, and  by  statute  directly  provide 
for  a  permanent  police  for  the  corporation, 
under  the  control  of  a  board  of  police  not  ap- 
pointed or  elected  by  the  corporate  author- 
ities, but  consisting  of  cojnmiasloners  named 
aud  appointed  by  the  legislature.  Police  of- 
ficers are  in  fact  state  or  public  officers,  and 
not  private  or  corporate  officers." 

4.  It  is  contended  that  the  general  assem- 
bly had  no  right  to  appoint  the  police  com- 
missioners by  naming  them  in  the  act,  and 
that.  If  it  had  a  right  to  so  appoint  them, 
it  had  no  right  to  provide  that  the  commis- 
sioners thus  named  should  have  the  power  to 
fill  vacancies  in  their  own  number;  thus 
making  tlie  board  a  self-porpetunting  body. 
It  is  insisted  tliat  the  power  of  appointment 
to  office  la  an  executive  power,  and  not  legis- 
lative, and  that  under  our  constitution  (Civ. 
Code,  §  5720),  which  provides  that  the  legis- 
lative, executive,  and  judicial  departments  of 
the    government   shall   forever   remain   sep- 


provided  in  the  constitution,  the  genial  as- 
sembly has  no  power  to  appoint  officers  for 
a  municipal  corporation;  that  power  not  be- 
ing expressly  given  by  the  constitution. 
While  the  constitution  declares  that  the  three 
departments  of  government  shall  be  sep- 
arate and  distinct  this  separation  Is  not,  and 
cannot,  from  the  nattue  of  things,  be  total. 
See  Beall  v.  Beall,  8  Ga.  212  (19).  While  the 
power  to  appoint  public  officers  is  In  a  great 
many  Instances  lodged  in  some  officer  of  the 
executive  department,  this  is  not  now.  and 
never  has  been,  true  in  reference  to  all  pub- 
lic officers.  The  history  of  this  state  will 
show  that  public  of&eetB  have  been  chosen 
by  the  general  assembly  and  also  have  beon 
chosen  by  various  Judicial  officers  of  the 
state.  This  court  lias,  and  always  has  bad, 
the  power  to  appoint  its  own  officers,  and  a 
similar  power  is  vested  in  the  Judges  of  many 
inferior  tribunals.  There  is  nothing  in  the 
legislative  or  Judicial  history  of  this  state 
which  would  indicate  that  the  power  of  ap- 
pointment to  office  was  to  be  treated  as  pure- 
ly executive  In  its  nature.  An  examlnatioa 
of  the  acts  passed  by  the  general  assembly 
from  the  earliest  history  of  the  state  down 
to  the  present  time  will  show  that  in  many 
Instances  the  power  to  appoint  officers  has 
never  been  vested  exclusively  in  the  execu- 
tive department,  but  has  been  from  time  to 
time  vested  in  the  Judicial  department,  and 
has  been  exercised,  dh^ectly  or  indirectly,  by 
the  legislative  department;  and  there  are 
many  instances  of  legislation  where  powers 
apparently  belonging  to  one  department  bave 
been  held  properly  exercisable  by  another  d<^ 
partment,  for  the  reason,  as  stated  In  Benll 
V.  Beall,  that  the  separation  of  the  thr.'e 
departments  cannot,  from  the  nature  of 
things,  be  total.  See,  In  this  connection. 
Wilson  V.  State,  69  6a.  224:  Johnson  v. 
Jackson,  99  6a.  389,  ZT  8.  K.  734;  Bowen  v. 
Clifton,  105  Ga.  459,  31  S.  E.  147;  Pbinizy 
V.  Eve,  lOS  6a.  360,  33  S.  B.  1007;  Mayor, 
etc.,  of  Baltimore  v.  State,  supra;  Board  v. 
Barlow,  supra.  It  the  general  assembly  may 
exercise  the  power  to  appoint  an  officer  by 
providing  the  manner  in  which  such  officer 
shall  be  chosen,  we  see  no  good  reason  why 
it  cannot  exercise  this  power  directly,  by 
naming  the  officer  in  the  act  creating  the 
office.  The  power  to  create  the  office  and  the 
power  to  provide  for  the  filling  of  the  office 
by  appointment  carry  with  them  not  only  the 
authority  to  name  the  person  who  shall  be 
the  officer,  but  also  the  power  to  provide  how 
bis  successor  shall  be  appointed;  and  the 
method  of  the  selection  of  a  successor  to  rni 
officer  whose  duties  are  connected  witli  thv 
administration  of  the  affairs  of  a  municipal 
government  Is,  like  all  other  matters  In  rehi- 
tion  to  the  afCairs  of  such  corporation,  en- 
tirely witliin  the  control  of  the  geneml  as- 
sembly.   If,  in  their  Judgment,  in  a  particular 
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well-deQned  powers,  It  has  jurisdiction  to 
restrain  acts  in  ezcess  of  this  autliorlty,  and 
to  enjoin  acts  wtalcli  are  ultra  vires.  The 
petition  charges  that  the  mayor  and  coun- 
cil have  passed  ordinances  which.  In  effect, 
abolish  the  board  of  police  commissioDers 
altogether,  and  have  by  ordinance  provided 
for  a  complete  police  force,  headed  by  the 
marshal  of  the  city,  and  that  they  are  at- 
tempting to  carry  these  ordinances  Into  exe- 
cution, and  have  up  to  the  present  time  so 
far  carried  them  into  execution  as  that  the 
mayor  has  refused,  and  still  refuses,  to  recog- 
nize the  chief  of  police  elected  by  the  board 
of  p<dice  commissioners  as  a  police  officer  of 
the  city.  The  ordinances,  so  far  as  they 
attempt  to  abolish  the  board  of  pc^ce  com- 
missioners, and  to  deprive  It  of  the  powers 
which  the  charter  conferred  upon  them,  are 
ultra  vires  and  void;  and  there  is  nothing 
in  the  petition  to  show  that  the  board  of 
police  commissioners  is  either  failing  or  re- 
fusing to  exercise  the  powers  confided  to  it 
by  the  g^ieral  assembly.  On  the  other  band, 
it  appears  not  only  from  the  answer,  but 
from  the  petition  Itself,  that  the  board  is 
attempting  to  exercise  those  very  powers, 
and  would  exercise  them  but  for  the  ob- 
structions placed  in  its  way  by  the  mayor 
and  council.  Under  such  circumstances,  the 
mayiHr  and  council  have  no  authority  what- 
ever to  elect  a  police  force,  and  the  election 
of  such  officers  would  bring  about  the  ques- 
tion as  to  whether  the  persons  bo  elected 
were  entitled  to  demand  compensation  from 
the  city;  and  while,  under  the  view  we 
have  taken  of  the  case,  such  persons  would 
have  no  right  to  receive  compensation,  the 
fact  that  they  were  elected  and  were  at- 
tempting to  discharge  the  duties  of  the  of- 
flees  for  which  they  were  chosen  would  re- 
sult either  in  the  money  in  the  city  treasury 
being  illegally  used  in  paying  their  claims, 
or  in  requiring  the  money  of  the  municipal- 
ity to  be  used  in  defeating  their  claims  for 
compensation;  and,  to  prevent  this,  any  tax- 
payer would  have  a  right  to  appeal  to  a 
court  of  equity  to  enjoin  the  mayor  and 
conncll  from  proceeding  further  to  do  any 
act  which  would  have  the  effect  to  bring 
about  eitlier  result.  The  plaintiffs  bring  their 
petition  not  only  as  members  of  the  board 
of  police  commissioners,  but  also  in  their 
capacity  of  citizens  and  taxpayers,  and  in 
this  latter  capacity  they  are  entitled  to  be 
heard;  the  case  made  being  one  where  the 
municipal  authorities  are  going  beyond  their 
powers,  and  doing  acts  which,  if  carried  in- 
to effect,  would  either  result  in  a  misappro- 
priation of  public  funds,  or  entail  upon  the 
taxpayers  of  the  city  the  expense  of  litigat- 
ing with  persons  who  might  hold  claims 
against  the  city  under  the  invalid  ordinances. 
See,  in  this  connection.  Mayor,  etc.,  of  Glty 
of  Macon  v.  Hughes,  110  Ga.  804,  36  S.  E. 
247,  and  cases  cited;    Mitchell  v.  Lasseter, 


7.  There  are  other  questions  raised  by  the 
demurrer  and  answer,  but  the  above,  we 
think,  disposes  of  all  such  as  are  of  a  char- 
acter which  require  any  discussion.  No  suf- 
ficient cause  was  shown,  either  by  the  de- 
murrer or  answer,  why  the  injunction  pray- 
ed for  should  not  be  granted,  and  fbe  court 
did  not  err  in  granting  the  same. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LITTLE,  J.,  absent  on  ac- 
count of  sickness. 


WALKER  et  aL  V.   EQUITABLiD  HORTG. 

CO. 
SAME  V.  EQUITABLE!  MORTO.  OO.  et  al. 

(Supreme  Court  of  Georgia.  Mardi  11,  1902.> 
WRIT  OP  ERROR— DISMISSAL  BT  PLAINTIFF- 
INABILITY  TO  PAT  COSTS  —  AFFIDAVIT  —  IN- 
TERVENTION —  DECREE  —  SETTING  ASIDE  — 
STATUTORY  CLAIM  —  DEMURRER  —  AMEND- 
MENT. 

1.  A  plaintiff  in  error  in  this  court  cannot 
withdraw  a  writ  of  error  over  the  objection  of 
his  counsel,  when  it  appears  that  the  litisatioD 
is  such  that  it  would,  if  successful,  result  in  « 
recovery  of  property  on  which  counsel  would 
have  a  lieu  for  fees  earned  in  the  case. 

2.  Where  there  are  several  plaiutiSs  in  error 
in  a  bill  of  exceptions,  an  affidavit  of  inabilitr 
to  pay  costs,  made  by  any  number  of  them 
less  than  all,  is  insufficient  to  brin^  the  case 
to  this  court  in  forma  pauperis.  >or,  where 
such  affidavit  is  signed  by  all  of  the  plaintiffs 
in  error  save  one,  can  it  be  made  sufficient  by 
striking  from  the  bill  of  exceptions  the  name 
of  the  party  who  did  not  join  in  the  affidavit. 
when  the  record  shows  that  he  was  a  party  to 
the  case  in  the  court  below. 

8.  Where  a  motion  is  made  to  set  aside  a 
decree,  it  is  not  error  to  allow  any  one  wbo 
has  a  substantial  interest  therein  to  intervene 
and  be  made  a  party. 

4.  Under  the  provisions  of  the  Code  it  is  too 
late,  after  more  than  three  years  from  the  ren- 
dition of  a  decree,  to  make  a  motion  to  set  it 
aside,  when  the  movants  bad  full  knowledge  o( 
the  decree  and  its  recitals,  and  when  such  de- 
cree appears  on  the  face  of  the  record  to  be 
valid  and  binding. 

5.  A  case  fully  and  finally  disposed  of  by 
such  decree  should  not  be  reinstated  on  mo- 
tion, when  such  decree,  valid  so  tar  as  ap- 
pears from  the  record,  has  never  been  reversed 
or  set  aside. 

6.  It  is  not  error  to  sustain  a  demurrer  to 
a  stBtutorv  claim,  based  on  purely  lejral 
grounds,  when  the  execution  under  which  the 
property  is  about  to  be  sold  is  based  on  a  d,^ 
cree  to  which  the  claimants  were  parties,  an<l 
under  which  the  title  relied  on  in  the  claim 
was  adjudicated  adversriy  to  the  claimants. 

7.  Where  exception  is  sought  to  be  taken  to 
the  refusal  of  the  judge  to  allow  an  equitable 
amendment  to  such  claim,  the  proffered  ameuJ- 
ment  should  be  set  out  literally  or  in  substance 
in  the  bill  of  exceptions.  It  is  no  part  of  the 
record  of  the  case,  and  this  court  cannot  con- 
sider what  purports  to  be  a  copy  of  it  sent  op 
by  the  clerk  in  the  transcript  of  the  record. 

(Syllabus  by  the  Court.) 

ESrror  from  superior  court,  Scbley  county ; 
Z.  A.  Llttlejohn,  Judge. 

Action  between  Mamie  Walker  and  others 
against  the  Equitable  Mortgage  Oompany, 
and  between   the  same  plaintiffs  and   the 
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J.  H.  Lnmpkin  and  W.  P.  Wallls,  for  plain- 
tiffs In  error.  K  A.  Hawkins,  for  defend- 
ants In  error. 

SIMMONS,  O.  J.  The  two  cases  here  coa- 
sidered  relate  to  the  same  matters,  and  were 
argued  together  before  this  court 

1.  When  the  cases  were  called  for  argu- 
ment the  plaintiffs  In  error  asked  leave  to 
withdraw  the  writs  of  error.  To  this  coun- 
sel who  had  represented  them  In  the  lower 
court  objected,  on  the  ground  that  their  fees 
were  contingent  on  the  result  of  the  litiga- 
tion, and  that  they  had  a  right  to  i«'ose- 
cute  the  writs  of  error,  although  their  clients 
might  desire  to  withdraw  them.  That  an 
attorney  at  law  has  a  Hen  upon  suits  for 
the  recovery  of  real  property  or  of  money, 
and  that  the  parties  cannot  by  a  settlement 
among  themselves  defeat  the  attorney's  lien 
for  fees.  Is  established  by  our  Code  and  by 
repeated  decisions  of  this  court  Civ.  Code, 
i  2814.  That  this  is  true,  not  only  at  suits 
priding  In  a  lower  court,  but  also  of  cases 
pending  liere,  was  established  by  Kimbrough 
V.  Pitts,  63  Ga.  49C.  It  was  In  that  case 
held  that  "Counsel  have  a  Hen  on  a  suit 
undertaken  by  them  for  fees,  and  may  prose- 
cxite  such  suit  in  this  court  in  the  name  of 
the  client  for  the  recovery  of  such  fees, 
without  regard  to  the  objections  of  the  client 
and  his  direction  to  dismiss  the  writ  of  er- 
ror." One  of  tlie  present  cases  Is  a  claim 
setting  np  title  to  certain  lands,  and  the 
(ither  a  motion  to  set  aside  a  decree  and  re- 
instate a  suit  for  the  recovery  of  these  lands 
and  of  a  certain  amount  of  money.  Thus 
ooe  case  ia  a  suit  for  land,  and  the  other, 
while  not  directly  a  suit  for  the  recovery  of 
property,  seeks  indirectly  such  recovery. 
We  think  therefore  that  under  the  author- 
ities cited,  the  attorneys  have  a  right  to  in- 
sist that  the  writs  of  error  In  these  cases  be 
not  withdrawn. 

2.  The  bill  of  exceptions  in  one  of  these 
cases  was  sued  out  in  the  names  of  several 
persons  as  plaintiffs  in  error,  and  the  pay- 
ment of  costs  sought  to  be  avoided  by  an 
affidavit  In  forma  pauperis.  This  affidavit 
was  subscribed  by  all  of  the  idalntiffs  in  er- 
ror save  one.  Under  the  ruling  in  Taylor  v. 
Security  Co.,  95  Ga.  671,  20  S.  E.  636,  an 
affidavit  of  this  character  is  fatally  defective 
tmlesa  subscribed  by  all  of  the  plaiutiffs  in 
error.  Recognizing  this,  counsel  for  plain- 
tifFs  In  error  moved  to  amend  the  bill  of  ex- 
ceptions by  striking  therefrom  the  name  ot 
tbe  person  appearing  as  plaintiff  In  error  who 
did  not  sign  the  affidavit  stating  that  the 
name  had  been  inserted  In  the  bill  of  ex- 
ceptions by  mistake.  On  an  examination  of 
tbe  record,  however,  we  find  that  this  party 
appears  therein  as  a  coplalntifl  in  the  court 
below  with  the  other  plaintiffs  In  error.  If 
In  any  case  a  plaintiff  in  error  may  be  re- 


clear  that  it  cannot  be  done  in  a  case  like 
the  present  Tbis  plaintiff  in  error  was  a 
party  to  the  case  in  the  court  below,  and 
the  writ  of  error  was  prosecuted  in  his  name. 
He  is,  tiierefore,  liable  for  costs.  If  his 
name  was  Inserted  in  tbe  bill  of  exertions 
by  mistake,  he  must  look  for  reimbursement 
to  the  person  by  whom  the  mistake  was 
committed.  We,  for  these  reasons,  held  that 
the  pauper  affidavit  was  not  sufficient,  and 
that  the  costs  must  be  paid.  In  accordance 
wltli  this  ruling  the  costs  were  duly  paid,  and 
the  case  saved  from  dismissal. 

3.  Walker  et  aL  ffied  a  motion  to  set  aside 
a  certain  decree,  and  to  reinstate  tbe  case  in 
which  it  was  rendered.  The  Equitable  Mort- 
gage Company  intervened,  and  asked  that  it 
might  be  made  a  party,  alleging  that  it  was 
a  party  to  the  decree  sought  to  be  set  aside 
and  had  a  substantial  interest  in  such  decree. 
Called  ap<Mi  to  show  cause  why  the  mortgage 
company  should  not  be  made  a  party,  the 
movants  demurred  to  its  petition  of  inter- 
vention. This  demurrer  was  overruled,  and 
exceptk»i  taken  to  this  mling.  We  are  dear 
that  there  was  no  error  in  overruling  the 
demurrer.  The  petition  demurred  to  alleged 
enough  to  show  that  the  mortgage  craupany 
had  a  substantial  interest  in  the  case  and 
in  upholding  the  former  decree.  It  was  there- 
fore eminently  proper  that  It  should  be  a 
party  to  th#  proceedings  to  set  tbe  decree 
aside. 

4.  According  to  the  allegations  of  the  mo- 
tion to  set  aside  the  decree  and  reinstate  the 
case  on  the  docket  the  movants  were  the 
plaintiffs  In  tbe  original  case,  which  was  in- 
stituted In  the  superior  court  against  their 
father  for  the  purpose  of  recovering  certain 
land  from  him.  The  Equitable  Mortgage 
Company  intervened  In  that  case,  and  set  up 
a  claim  it  had  against  the  defendant  Dur- 
ing a  term  of  the  superior  court  an  order 
was  taken  by  consent  of  all  the  parties  that 
tbe  Judge  might  hear  and  determine  the 
case  in  vacation  without  the  intervention  of 
a  Jm7.  No  action  was  taken  by  the  Judge 
in  the  succeeding  vacation,  and  at  the  next 
term  plaintiffs  insisted  upon  a  trial  at  that 
term,  contending  that  the  power  given  the 
court  by  the  consent  order  had  expired  with 
the  termination  of  the  vacation  Intervening 
between  the  term  at  which  the  order  was 
taken  and  the  subsequent  term.  The  Judge 
decided  to  the  contnuy,  holding  that  be  had 
power  under  the  order  to  hear  and  det^mlne 
the  case  In  any  vacation.  In  the  next  va- 
cation be  did  determine  the  case  and  enter 
a  decree  therein.  This  decree  was  rraidered 
more  than  three  years  before  tbe  motion  to 
set  it  aside  was  made.  By  the  decree  the 
Judge  held  that  the  title  to  the  land  was  in 
the  defendant  as  against  the  plaintiffs,  ren- 
dered judgment  against  the  defendant  in 
favor    of    the    Intervener    for    a    specifled 


the  court  without  the  Intervention  of  a  Jury, 
to  bear  and  determine  all  questions  of  law 
and  facts  Involved,  and  render  his  decision 
In  term  time  or  vacation  at  such  time  as 
suited  the  Judge."  This  decree  did  not  ap- 
pear in  full  in  the  original  motion  to  set  it 
aside,  but  tbe  Judge  ordered  the  movants  to 
so  amend  tbe  motion  as  to  set  out  tbe  entire 
decree.  With  this  order  the  movants  com- 
plied, and  therefore,  although  their  compli- 
ance was  under  protest,  they  cannot  except 
to  tbe  order.  The  Intervener  demurred  to 
the-  motion  to  set  aside  the  decree,  one  of 
tbe  grounds  of  demurrer  being  that  the  mo- 
tion was  barred  by  tbe  statute  of  limitations, 
and  came  too  late.  The  Judge  sustained  tbe 
demurrer,  and  tbe  movants  excepted.  Sec- 
tion 3764  at  the  Civil  Code  provides  that, 
"All  proceedings  of  every  kind  In  any  court 
of  tbls  state,  to  set  aside  Judgments  or  de- 
crees of  tbe  court  must  be  made  within 
three  years  from  tbe  rendition  ot  said  Judg- 
ments or  decrees."  This  would  seem  to  be 
conclusive  of  tbe  matter,  for  tbe  language 
of  the  Code  is  very  positive  and  broad.  It 
would  seem  to  apply  to  all  motions  to  set 
aside  Judgments  or  decrees,  whether  such 
Judgments  or  decrees  were  merely  voidable 
or  were  absolutely  void  on  the  face  of  tbe 
record,  if,  indeed.  It  Is  ever  necessary  or 
proper  to  move  to  set  aside  a  Judgment  or 
decree  void  on  Its  face.  As  to  fbis,  however, 
we  need  not  decide,  for  we  are  convinced 
(1)  that  tbe  Code  section  does  apply  to  a 
motion  to  set  aside  an  apparently  valid  de- 
cree, for  some  reason  not  appearing  on  the 
face  of  the  record,  and  (2)  that  such  a  de- 
cree  is  sought  to  be  set  aside  by  the  present 
proceeding.  Tbe  original  case  was  pending 
In  the  superior  court,  and  should,  ordinarily, 
have  been  disposed  of  In  term  time,  but  It 
was  entirely  within  tbe  Jurisdiction  of  the 
court,  acting  under  a  proper  consent  order 
taken  in  term,  to  decide  tbe  case  and  enter 
up  the  decree  In  vacation.  In  all  cases,  at 
law  or  in  equity,  tbe  Judge  "may,  by  order 
granted  In  term,  render  a  Judgment  In  vaca- 
tion." Civ.  Code,  8  4325.  If  we  consider  tbe 
recitals  In  the  decree,  as  under  many  au- 
thorities we  should  do,  then  there  can  be 
no  doubt  that  the  decree  is  valid  at  least 
prima  facie.  If,  however,  we  bold  that  the 
Jurisdiction  to  make  the  recitals  depends  on 
tbe  Jurisdiction  to  render  the  decree,  and  re- 
fuse to  (xmslder  tbe  recitals  in  determining 
whether  tbe  court  bad  such  Jurisdiction,  tbe 
same  result  must  follow.  In  the  absence  of 
anything  to  tbe  contrary  In  the  record,  we 
must  Indulge  every  presumption  In  favor  of 
the  validity  of  tbe  action  of  tbe  court  Tbe 
court  was  one  of  general  Jurisdiction,  and 
the  case  was  regularly  pending  In  that  court 
Under  certain  clrcomstances  tbe  court  bad 
full  power  to  render  the  decree  in  vacation, 
and,  when  tbe  record  Is  silent  as  to  tbe 


based  on  anything  appearing  on  the  face  of 
the  decree  or  on  tbe  face  of  the  record,  bnt 
on  extrinsic  facts  set  out  In  tbe  motion  it- 
self. Tbe  decree  Is  not  void  on  tbe  face  of 
the  record,  but  (conceding  tbe  truth  of  tbe 
allegations  In  tbe  motion)  merely  voidable, 
by  a  proper  proceeding,  because  of  facts 
which  exist  outside  of  the  record.  If  tbe 
Code  section  requiring  motions  to  set  aside 
Judgments  or  decrees  to  be  made  within 
three  years  applies  to  anything.  It  must  ap- 
ply to  such  a  motion  as  tbe  one  made  in  tbe 
presoit  case.  Tbe  motion  did  not  set  up  anj 
unusual  equitable  ground,  such  as  ignoranei? 
of  the  rendition  of  tbe  decree.  On  the  con- 
traiy,  the  movants  knew  of  tbe  decree,  and 
oC  Its  recitals,  and  tbe  cases  oC  Williams  r. 
SImmws,  79  Ga.  649,  656,  7  8.  E.  136  <3i. 
and  Beardsley  ▼.  Hllson,  94  Ga.  51.  20  S.  E. 
272  (3),  apply.  In  the  former  It  was  said: 
"Wliere  a  final  decree  Is  by  Its  terms  fouml- 
ed  oo  consmt  if  the  alleged  consent  was 
wanting  for  lack  of  mutual  concturence  by 
one  of  tbe  parties,  such  party  is  not  at  lib- 
erty to  gainsay  the  record  and  raise  tb-it 
question  collaterally,  but  must  seek  to  bare 
the  decree  opened  by  a  direct  proceeding  for 
the  purposei  And  the  time  for  commencint; 
the  proceeding  Is  limited  to  three  years."  In 
Beardsley  v.  Hllson,  It  was  held  that  "The 
decree  showing  on  its  face  that  the  counsel 
for  the  plaintiff  In  tbe  case  In  which  tbe  de- 
cree was  rendered  claimed  to  have  the  con- 
sent of  a  defendant  to  the  terms  of  the  de- 
cree, this  was  sufficient  to  put  that  defendant 
on  notice  that  such  consent  was  asserted  of 
record  and  require  her  to  move  within  three 
years  to  set  the  decree  aside."  For  these 
reasons  we  hold  that  the  demurm'  to  tbe 
motion  to  set  aside  the  decree  was  well 
taken. 

6.  It  was  said,  however,  that  even  It  tbe 
movants  were  too  late  to  set  aside  the  decree, 
their  motion  to  reinstate  was  still  good;  that 
the  decree  was  void,  and  could  be  treated  as 
a  nullity;  and  that,  so  treating  it  tbe  Judge 
should  have  ralnstated  the  case.  That  this 
contention  Is  unsounil  fcAows  from  what  has 
Just  been  said.  The  decree  in  question  is  not 
void  on  tbe  face  of  the  record,  bat  merely 
voidable  by  a  timely  and  proper  proceedin7. 
It  therefore  cannot  be  treated  as  a  nullitv. 
but  nntll  reversed  or  set  aside,  most  be  r^ 
garded  as  valid  and  binding.  "A  Judgment 
void  upon  Its  face  may  be  treated  as  a  nul- 
lity, and  collaterally  attacked  in  any  court: 
but  a  Judgment  of  a  superior  court  apparent- 
ly regular  and  legal,  can,  aftw  the  time  for 
excepting  thereto  has  expired,  be  set  aside 
only  by  Instituting  a  proper  proceeding  for 
tbat  purpose."  Dixon  v.  Baxter,  106  Ga.  18*  \ 
32  S.  B.  24.  This  decision  not  only  controls 
the  question  as  to  whether  tbe  motion  to  re- 
instate Is  good  without  setting  aside  tbe  <lf>- 
cree.  but  It  also  states  that  such  a  decrc« 


aside  must  apply.  If  to  anything,  to  "propM" 
proceedings  for  that  purpose,  it  Intimates 
that  such  a  proceeding  should  be  brought 
within  three  years. 

6.  The  other  case  hen  decided  arose,  as 
before  stated,  upon  a  claim.  This  claim  was 
filed  by  the  plaintiffs  in  error  to  ttie  land  in 
dispute  when  It  was  levied  upon,  under  the 
former  decree,  as  the  property  of  the  defend- 
ant. The  claim  was  in  the  usual  form,  and 
based  upon  purely  legal  grounds,  the  claim- 
ants alleging  that  title  to  the  land  was  in 
tltem,  and  not  In  the  defendant.  To  this 
claim  the  mortgage  company  demurred.  The 
plaintiffs  Bought  to  amend  by  setting  up  cer- 
tain equitable  grounds.  The  Judge  refused  to 
allow  the  amendment,  and  sustained  the  de- 
murrer. Exception  Is  taken  to  the  latter  rul- 
ing. So  long  as  the  decree  stands  without 
being  reversed  or  set  aside,  it  Is  obvious  that 
this  claim,  as  originally  filed,  was  not  suffi- 
cient in  law.  To  the  decree  the  claimants, 
ns  well  as  the  defendant  and  the  mortgage 
company,  were  parties,  and  by  that  decree  It 
was  decided  that  the  claimants  did  not  have 
the  very  title  which  they  now  set  up  in  their 
claim.  The  decree,  as  before  shown,  could 
not  in  a  collateral  proceeding  such  as  this 
be  treated  otherwise  than  as  binding.  The 
question  sought  to  be  raised  by  the  claim 
was  res  adjudicata,  and  the  judge  properly 
sustained  the  demurrw. 

7.  Exception  is  also  taken  to  the  refusal 
of  the  judge  to  allow  the  equitable  amend- 
ment to  the  claim,  but  the  iM-offered  amend- 
ment was  not  set  out  literally  or  In  substance 
in  the  bill  of  exceptions.  We  cannot  know 
what  it  contained,  and,  therefore,  cannot  de- 
cide whether  or  not  it  should  have  been  al- 
lowed. It  is  true  that  tlie  record  contains 
what  purports  to  be  a  copy  of  the  amend- 
ment offered,  set  up  by  the  clerk  as  a  part 
of  tlie  transcript  of  the  record;  but  this  we 
cannot  consider.  The  amendment  was  not 
allowed,  and  did  not  Iiecome  a  part  of  tl>e 
record,  and  It  cannot  be  certified  by  the  clerk 
as  such. 

.Tudgment  In  each  case  affirmed.  All  the 
justices  concurring,  except  IjITTLB,  J.,  ab- 
sent on  account  of  sickness,  and  FISH,  J., 
disqualified. 


WOODSON  v.  STATE. 

(Supreme  Court  of  Geori^a.     March  11,  1902.) 

EMIGRANT  A OBNT— FAILURE  TO  PROCURE  LI- 
CENSE—ACCUSATION— EVIDENCE. 

1.  Where  one  is  tried  upon  an  accusation 
chnrKiKK  him  with  the  offense  defined  by  sec- 
tion (iOl  of  the  Penal  Code,  and  the  evidence 
fails  to  show  that  he  solicited  or  procured,  or 
attempted  to  do  so,  any  resident  ot  this  state 
to  remove  from  the  same,  with  a  design  to  settle 
elsewhere,  he  cannot  be  lawfully  convicted. 

2.  Although  one  count  in  an  accusation  may 
charge  the  accused  with  illegally  carrying  on 


without  first  paying  the  tar  of  $500,  as  re- 
quired by  law,  to  the  tax  collector  of  said 
county,"  yet  if  this  general  charge  is  followed 
by  matter  descriptive  of  the  act  which  the  ac- 
cused did,  which  negatives  the  precedent  gen- 
eral arermeut,  such  count  does  not  charge  the 
accused  with  carrying  on  business  as  an  emi- 
grant agent  in  violation  of  the  general  tax  act 
of  1898. 

3.  As  the  evidence  wholly  failed  to  establish 
the  only  offense  charged  iu  the  accusatifm,  the 
judgment  of  the  superior  court  overruling  the 
certiorari  was  erroneous. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Newton  county; 
J.  S.  Candler,  Judge. 

Porter  Woodson  was  convicted  of  procur- 
ing emigrants  without  a  license.  From  a 
judgment  of  the  sui)erlor  court  denying  certi- 
orari, he  brings  error.    Reversed. 

J.  U.  Pace  and  F.  C.  Foster,  for  plaintiff 
In  error.  W.  T.  Kimsey,  Sol.  Gen.,  and  Jas. 
F.  Rogers,  for  the  State. 

FISH,  J.  Porter  Woodson  was  tried  in 
the  county  court  of  Newton  county  before 
the  Judge  of  said  court  without  the  Interven- 
tion of  a  Jury  upon  an  accusation  made  by 
R.  I/.  lioyd,  tax  collector  of  the  county,  char- 
ging him  with  having  committed  a  misde- 
meanor. The  particular  offense  with  which 
he  was  charged  was  set  forth  as  follows: 
"For  that  the  said  Porter  Woodson,  on  the 
iBt  day  of  February,  1900,  In  the  county 
aforesaid,  did  solicit  and  procure  emigrants, 
or  did  attempt  to  do  so,  without  first  procur- 
ing a  license  as  provided  by  law;  and  he  fur- 
ther charges  that  said  Porter  Woodson,  as  the 
agent  or  employ^  of  one  Williams,  an  emi- 
grant agmt,  did  carry  on  said  business  as  an 
emigrant  agent,  and  engage  in  said  county,  il- 
legally, without  first  going  before  the  ordinary 
of  said  county  and  registering  his  name  as 
such  emigrant  agent  and  his  place  of  busi- 
ness, and  without  first  paying  the  tax  of  $500, 
as  required  by  law,  to  the  tax  collector  of 
said  county;  the  said  Porter  Woodson,  as 
the  agent  or  employ^  of  said  Williams,  hav- 
ing solicited  or  procured,  or  attempted  to  do 
BO,  emigi-auts  to  go  from  this  state  to  some 
place  out  of  this  state,  contrary  to  the  laws 
of  said  state,"  etc.  The  Judge  found  the 
accused  guilty,  and  passed  sentence  upon  him 
accordingly,  whereupon  he  carried  the  case, 
by  certiorari,  to  the  snperlw  court,  where 
the  certiorari  was  overruled,  and  the  judg- 
ment of  the  county  court  afBrmed.  To  this 
judgment  he  excepted,  and  brought  the  case 
to  this  court  for  review.  In  the  petition  for 
certiorari  complaint  was  made  of  the  over- 
ruling of  a  demurrer  which  raised  the  ques- 
tion of  the  constitutionality  of  the  law  upon 
which  the  accusation  was  based,  but  this 
point  was  abandoned  in  this  court,  and  the 
only  ground  of  the  petition  for  certiorari 
which  is  relied  upon  here  is  that  the  convic- 
tion of  the  accused  was,  without  evidence  to 


or  secuon  eoi  of  tne  Penal  uoae.  Tnat  sec- 
tion reads  as  follows:  "Any  person  who  shall 
solicit  or  procure  emigrants,  or  shall  attempt 
to  do  so,  without  first  procuring  a  license  as 
reqiilred  by  law,  shall  be  guilty  of  a  misde- 
meanor." It  is  contended  by  the  state  that 
the  accused  was  not  only  charged  with  a  vio- 
lation of  this  section  of  the  Penal  Code, 
but  also  with  having  violated  certain  provi- 
sions of  the  general  tax  act  of  December  22, 
1898  (Acts  1898,  p.  21).  The  provisions  re- 
ferred to  are  the  tenth  paragraph  of  section 
2,  which  imposes  a  specific  tax  In  the  fol- 
lowing language:  "Upon  each  emigrant 
agent,  or  employer  or  employee  of  such 
agents,  doing  business  In  this  state,  the  sum 
of  five  hundred  dollars  for  each  county  In 
which  such  business  Is  conducted;"  and  sec- 
tion 4,  which  provides  that  before  persons 
upon  whom  such  tax  is  Imposed  "shall  be 
authorized  to  carry  on  said  business  they 
shall  go  before  the  ordinary  of  the  county  in 
which  tbey  propose  to  do  business  and  regis- 
ter their  names,  places  of  business,  and  at 
the  same  time  pay  their  taxes  to  the  tax- 
collector,"  and  that  "any  person  falling  to 
register  with  the  ordinary,  or,  having  regis- 
tered, falling  to  pay  the  tax  as  herein  re- 
quired, shall  be  liable  to  Indictment  for  mis- 
demeanor, and,  on  conviction  shall  be  fined 
not  less  than  double  the  tax,  or  be  Imprison- 
ed as  prescribed  by  section  1069  of  Vol.  ni. 
of  the  Code  of  1895,  or  both.  In  the  discre- 
tion of  the  court"  It  is  upon  this  latter 
contention  that  counsel  for  the  state  mainly 
bases  his  argument  that  the  evidence  was 
sufiBclent  to  sustain  the  conviction.  Grant- 
ing that  there  is  a  license  required  by  law 
of  one  who  solicits  or  procures  emigrants,  or 
attempts  to  do  so,  before  a  conviction  under 
section  001  of  the  Penal  Code  could  be  sus- 
tained, it  would  be  necessary  for  the  evi- 
dence to  show  that  the  accused  did  stdicit 
or  procure  emigrants  or  attempt  to  do  so. 
In  Vamer  y.  State,  110  Ga.  595,  36  S.  B. 
93,  the  plaintiff  in  error  had  been  convicted 
In  the  court  below  of  a  violation  of  this  sec- 
tion of  the  Penal  Code,  upon  proof  showlrfg 
that  he  "had  made  an  arrangement  with  two 
persons,  under  which  they  were  to  go  to  the 
state  of  Florida,  and  there  to  be  employed 
in  cutting  turpentine  boxes";  and  "that  the 
purpose  of  each  of  these  persons  was  to  go 
to  the  state  of  Florida  to  work,  and  that 
neither  had  any  present  intention  of  taking 
up  his  residence  there."  This  court  held  that, 
as  "an  emigrant  is  'one  who  quits  his  coun- 
try for  any  lawful  reason,  with  a  design  to 
settle  elsewhere,  and  takes  his  family  and 
property  with  him,'  the  conviction  could  not 
be  sustained,  as  the  evidence  foiled  to  show 
that  the  persons  whom  the  accused  procure 
ed  to  go  from  this  state  to  the  state  of  Flori- 
da were  emigrants."  There  is  not  a  particle 
of  evidence  In  the  present  case  that  the  ac- 


ing  hla  domicile  in  another  state,  or  attempt- 
ed to  do  so.  It  is  therefore  clear  that  the 
conviction  cannot  be  sustained  under  secdon 
601  of  the  Penal  Code. 

2.  After  a  careful  consideration  of  the 
matter,  we  have  reached  the  ccmdusion  that 
the  only  offense  with  which  the  accused  was 
charged  was  that  defined  by  the  above-mpcn- 
tloned  section  of  the  Penal  Code.  The  por- 
tion of  the  accusation  upon  which  the  con- 
tention of  counsel  for  the  state  that  the  ac- 
cused was  charged  with  a  vlolatioa  of  the 
general  tax  act  of  1898  is  based  is  as  follows: 
"And  he  further  charges  that  said  Porter 
Woodson,  as  the  agent  or  employe  of  one 
Williams,  an  emigrant  agent,  did  carry  on 
said  business  as  an  emigrant  agent  and  en- 
gage In  said  county  illegally,  without  first 
going  before  the  ordinary  of  said  county  and 
registering  his  name  as  such  emigrant  agent, 
and  his  place  of  business,  and  withont  first 
paying  the  tax  of  $500,  as  required  by  law. 
to  the  tax  collector  of  said  county."  This 
language,  standing  alone,  might,  in  the  ab- 
sence of  a  special  demurrer,  be  sufiScient  to 
charge  a  violation  of  the  abov conditioned 
tax  act.  It  does  not,  however,  stand  alone, 
but  is  Immediately  followed  by  these  words: 
"The  said  Porter  Woodson,  as  agent  or  em- 
ploye of  said  Williams,  having  solicited  or 
procured,  or  attempted  to  do  so,  emigrants 
to  go  from  this  state  to  some  place  out  of  this 
state."  Here  the  act  which  the  accused,  as 
the  agent  or  employ^  of  Williams,  is  char- 
ged to  have  done.  Is  set  forth  and  described, 
and  that  act  is.  "having  solicited  or  pro- 
cured, or  attempted  to  do  so,  emigrants  to  go 
from  this  state  to  some  place  out  of  this 
state"  This  did  not  constitute  a  violation  of 
the  particular  provisions  of  the  general  tax 
act  of  1898  upon  which  the  state  relies. 
Those  provisions  are  only  violated  when  one. 
without  first  complying  with  the  require- 
ments of  the  statute,  hires  laborers  In  this 
state  to  be  employed  beyond  the  limits  of  the 
same.  They  are  not  violated  when  one  un- 
lawfully solicits  or  procures,  or  attempts  to 
do  so,  "emigrants  to  go  from  this  state  to 
some  place  out  of  this  state."  Williams  t. 
Fears,  110  Ga.  584,  96  S.  E.  699,  50  L.  R.  A. 
685;  Vamer  v.  State,  supra.  The  descrip- 
tive words  in  question  cannot  be  rejected  as 
surplusage.  Bishop  says:  "The  doctrine  is 
that  unnecessary  matter  of  a  sort  or  so  aver- 
red as  to  negative  the  offense  meant,  or  oth- 
erwise to  show  the  prosecution  not  maintain- 
able, cannot  be  rejected  as  surplnsage."  1 
Blsh.  Cr.  Proc.  {  482.  The  author  illnstrates 
this  principle  by  the  ruling  made  In  Rex  t. 
Murray,  5  Car.  &  P.  145:  "Where  at  the 
trial  the  embezzlement  count  failed  because 
the  offense  as  proved  was  larceny,  and  a 
count  following  for  larceny  stated  it  to  have 
been  committed  'In  manner  and  form  afore- 
said,' it  was  held  that  these  quoted  wurds 


under  consideration.  There,  In  the  count  for 
larceny,  It  was  alleged  to  have  been  commit- 
ted "In  manner  and  form  aforesaid,"  and,  as 
these  words  were  held  to  refer  to  the  "man- 
ner and  form"  set  out  In  the  count  for  em- 
bezzlement, the  count  for  larceny  was  held 
to  be  bad.  Here  what  may  be  termed  the 
flrst  count  Is  for  a  violation  of  section  601 
of  the  Penal  Code,  and  tlie  second  count  Is 
r^ed  on  as  charging  a  violation  of  certain 
provisions  of  the  general  tax  act  of  1898,  but 
tbe  act  described  and  particularized  in  this 
last  count  Is  one  which.  If  unlawfully  done, 
would  constitute  the  offense  set  forth  in  the 
flrst  count  and  not  the  one  which  this  last 
count  attempts  to  charge.  In  State  v.  Dowd, 
fl5  Mo.  163,  8  S.  W.  7,  it  was  held:  "An  In- 
■dlctment  for  obtaining  a  deed  by  false  pre- 
tenses, which  charges  It  to  be  the  property 
of  certain  persons,  but  alleges  that  they  had 
'executed,  signed,  sealed,  acknowledged,  and 
delivered  it  In  due  form  and  manner  of  law,' 
Is  Insufficient.  After  the  deed  was  delivered 
It  ceased  to  be  the  property  of  those  execut- 
ing It,  and  It  was  Impossible  to  have  defraud- 
ed them  by  reason  of  obtaining  it  by  false 
pretenses."  In  Fulford  v.  State,  50  Ga.  591, 
the  indlctmmt  charged  the  defendant  on  trial 
with  the  off*nse  of  assault  with  Intent  to 
murder,  as  principal  in  the  second  degree.  In 
being  present,  aiding  and  abetting  the  per- 
son charged  as  principal  In  the  first  degree 
"by  pushing,  striliing,  assaulting,  and  threat- 
ening the  said  J.  A.  Conway,"  the  person 
upon  whom  the  assault  with  intent  to  murder 
was  alleged  to  have  been  committed.  It  was 
held  that,  while  "It  was  not  necessary  that 
the  pleader  should  have  stated  the  acts  of 
the  defendant  which  constituted  his  'aiding 
and  abetting,*  or  to  define  how  It  was  done," 
yet,  as  the  prisoner  was  charged  with  aiding 
and  abetting  by  "pushing,  striking,  assault- 
ing, and  threatening,"  these  words,  being  de- 
scriptive of  his  acts  which  constituted  the 
offense  of  which  he  was  accused,  could  not, 
on  motion  of  the  prosecuting  counsel,  without 
the  consent  of  the  prisoner,  be  stricken  from 
tlie  Indictment  as  surplusage.  The  effect  of 
the  ruling  was  to  confine  the  prosecution  In 
proving  that  the  accused  aided  and  abetted 
the  alleged  principal  tn  the  first  degree  to 
proof  showing  that  he  aided  and  abetted  In 
the  way  charged  in  the  indictment.  In  the 
present  case  the  words,  "having  solicited  or 
prociffed,  or  attempted  to  do  so,  emigrants 
to  go  from  this  state  to  some  place  out  of  this 
state."  are  descriptive  matter,  which  is  a 
part  of  an  entire  averment.  This  being  so, 
this  descriptive  matter  cannot  be  omitted  or 
rejected,  as  surplusage  without  omitting  or 
rejecting  the  entire  averment  of  which  It 
f<»in8  a  part.  1  BIsh.  New  Cr.  Proc.  i  485, 
notes  1,  2.  If  the  entire  averment  is  reject- 
«d,  then,  of  course,  the  accused  would  not 
be  charged  with  tbe  attcaae  defined  by  the 


acts  wherein  the  offense  Is  alleged  to  have 
consisted  show  that  what  the  accused  is  al- 
leged to  have  done  did  not  constitute  such 
offense. 

3.  As  the  evidence  wholly  failed  to  estab- 
lish tbe  only  offense  charged  in  the  accusa- 
tion, the  Judgment  of  the  superior  court  over- 
ruling the  certiorari  was  erroneous. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  LITTI/B,  J.,  absent  on  ac- 
count of  sickness. 


TKICE  V.  STATa 

(Supreme  Court  of  Georgia.     March  11,  1902.) 

CRIMINAL    LAW  —  CONFESSIONS  —  PROMISES— 

ADMISSIBILITY— RBASONABLB   DOUBT— 

INSTRUCTIONS— HOMICIDE. 

1.  Where,  in  the  trial  of  a  criminal  case,  a 
witness  is  offered  by  the  state  to  prove  confes- 
sions of  guilt  made  by  the  accused  immediate- 
ly after  the  latter  had  been  given  into  his  cus- 
tody by  the  arresting  offlcer,  and  the  testimony 
of  the  witness  shows  that  the  confessions  were 
made  to  him  freely  and  voluntarily,  it  is  not 
incumbent  on  the  judge  to  require  the  state 
to  call  and  examine  the  arresting  offlcer  to  as- 
certain if  he  used  any  threats  or  offered  any 
iuducements  to  the  accused  while  the  latter 
was  in  liis  custody.  Dawson  v.  State,  69  Ga. 
333;  Dumas  v.  State,  68  Ga.  600;  Irby  v. 
State,  20  S.  B.  218.  96  Ga.  46T. 

2.  Where  the  accused,  when  arrested  by  an 
offlcer,  stated  to  the  latter  that,  if  he  would 
conduct  the  accused  safely  to  jail,  the  latter 
would  make  a  statement,  and  the  offlcer  re- 
plied that  he  would  endeavor  to  conduct  the 
accused  safely  whether  he  made  a  statement 
or  not,  and  thereupon  the  accused  made  a  con- 
fession, the  confession  was  not,  for  this  rea- 
son, iuadmissible.  If  the  confession  was  in- 
duced by  hope,  the  inducement  was  not  held 
out  bv  the  officer,  but  proceeded  from  the  ac- 
cused himself.  Bohanan  v.  State,  18  S.  E.  302, 
92  Ga.  32;  Mlnton  v.  State,  25  S.  E.  626,  90 
Ga.  '2M;  Hecox  t.  SUte,  31  S.  E.  502,  105 
Ga.  625. 

3.  It  was  not  error  to  charge  the  jury  to  the 
effect  that  it  is  tlie  duty  of  tne  court  to  deter- 
mine primarily  the  admissibility  of  alleged  con- 
fessions, but  that  its  judgment  is  not  conclu- 
sive upon  the  jury,  and  it  is  for  the  Jury  at 
last  to  determine  whether  such  a  confession 
was  made,  and  whether  it  was  freely  and  vol- 
untarily made.  Dawson  ▼.  State,  supra;  Irby 
V.  State,  supra. 

4.  It  is  not  error  for  the  court  to  refuse  a 
request  to  charge  that  confessions  of  guilt 
should  be  rejected  by  the  jury  unless  the  state 
had  showed  beyond  a  reasonable  doubt  that 
they  were  made  voluntarily,  and  without  being 
induced  by  another  by  the  slightest  hope  of 
beueflt  or  remotest  fear  of  injury.  Oarr  v. 
State,  10  S.  E.  626,  84  Ga.  230;  Thomas  v. 
State,  10  S.  E.  1016,  84  Ga.  613;  Nix  v.  State, 
22  S.  E.  975,  97  Ga.  212. 

5.  It  is  uot  error  to  refuse  requests  to  charge 
to  the  effect  that  each  and  every  juror  should 
believe  for  himself  that  the  accused  has  been 
shown  to  be  guilty  beyond  a  reasonable  doubt 
before  he  agrees  to  a  verdict  of  guilty,  and 
that,  if  any  member  of  the  jury  has  such  a  rea- 
sonable doubt,  he  should  not  agree  to  a  ver- 
dict of  guilty.  Smith  v.  State,  C3  Ga.  170  (20); 
Fogarty  v.  State.  5  S.  E.  782,  8i>  Ga.  466.  See, 
also,  V2  Alb.  Law  J.  314,  and  4.1  Am.  Law 
Reg.  (N.  S.)  56. 

0.  While,  in  a  criioijial  e»Mt,  every  material 


7.  It  is  not  error  to  charge  that,  "It  is  the 
duty  of  the  jury  to  reconcile  the  testimony  of 
the  witnesses  *  •  *  so  as  to  impate  per- 
JU17  to  no  witness,"  where  the  context  shows 
that  the  charge  meant  that  the  jury  should  do 
so  if  they  could. 

8.  Under  the  facta  shown  there  was  no  error 
in  refusing  to  charge  upon  the  law  of  man- 
slaugliter  or  of  any  other  grade  of  homidde 
less  than  murder. 

9.  The  evidence  ftilly  warranted  the  verdict, 
and  the  trial  judge  did  not  err  in  refusing  a 
new  trial. 

(SyUabus  by  the  Court) 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Arthur  Price  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

B.  M.  Davis  and  Andrew  W.  Lane,  for 
plaintiff  in  error.  Wm.  Brunson,  Sol.  Gen., 
and  Brykln  Wright,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.     Judgment  afBrmed. 

LITTLE,  J.,  absent  on  account  of  slckneas. 


Tnilll)    NiAT.    BANK    OF    ATLANTA    y. 

WESTERN  &  A.  R.  CO. 

WESTERN   &  A.  R.  CO.  t.  THIRD  NAT. 

BANK  OP  ATLANTA. 

(Supreme  Court  of  Georgia.     March  11,  1002.) 

PLBADINO— WAIVER    OF     DEFECTS— ASSIQNBB 
OF  CHOSE  IN  ACTION. 

1.  When  a  plaintiffs  petition  sets  forth  a 
particular  state  of  facts,  and  thereupon  alleges 
liability  on  the  part  of  the  defendant,  it  must, 
if  not  challenged  by  demurrer,  be  treated  as 
legally  sufficient  to  support  a  recovery ;  and, 
if  the  plaintiff  establishes  by  evidence  all  the 
mntei-ial  allegations  of  such  petition,  he  is, 
nothing  more  appearing,  entitled  to  a  verdict. 

2.  The  assignee  of  a  nonnegutiable  diose  in 
action  takes  the  sume  subject  to  the  equities 
existing  between  the  assignor  and  debtor  at 
the  time  of  the  assignment. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
3.  H.  Lumpkin,  Judge. 

Action  by  the  Third  National  Bank  of  At- 
lanta against  the  Western  &  Atlantic  Rail- 
road Company.  Verdict  for  defendant,  and 
plaintiff  brings  error  and  defendant  assigns 
cross  error.    Judgment  reversed. 

Brandon  8c  Arkwrigbt,  for  plaintiff.  Payne 
&  Tye,  for  defendant 

FISH,  J.  The  Third  National  Bank 
brought  an  action,  returnable  to  the  spring 
term,  1808,  of  Fulton  superior  court  against 
tbe  Western  &  Atlantic  Railroad  Company, 
the  material  allegations  of  the  petition  being 
in  substance  as  follows:  That  the  defendant 
was  indebted  to  the  D.  H.  Browder  Com- 
pany in  tbe  sum  of  $(>54.01  upon  four  ac- 
counts for  overcharges  made  by  the  defend- 
ant for  freight  received  by  It  from  tbe  Brow- 


account,  certified  by  him  to  be  correct  and 
repre«enting  that  defendant  was  indebted  to 
the  Browder  Company  the  amoimt  of  tbe  re- 
spective accounts;  that  to  each  of  the  Touch- 
ers were  attached  the  bills  of  lading  and 
other  memoranda   upon  which  the   voucher 
was  issued,  showing  the  same  to  be  correct; 
that  the  Browder  Company,  on  September  1, 
1808,  drew  a  sight  draft  upon  the  defendant 
for  9654.01,  the  sum  of  the  vouchers,  pay- 
able to  plaintiff's  order,  and  deliyered  tbe 
same,  with  the  vouchers,  bills  of  lading,  and 
other   memoranda   attached   thereto,    to  the 
plaintiff,  for  the  purpose  of  presently  passin; 
to  the  plaintiff  the  title  to  the  accounts  and 
the  fund  due  to  tbe  Browder  Company  by 
defendant  as  above  set  forth,  and  Oiat,  upon 
the  faith  and  credit  of  the  draft  with  tbe 
vouchers  attached,  plaintiff,  immediately  up- 
on its  being  drawn  and  delivered,  paid  to  the 
Browder  (Company  the  full  amount  thereof 
in  money,  and  that  such  transaction  consti- 
tuted an   assignment  of   such   fund    to   the 
plaintiff;  that  plaintiff  parted  with  its  money 
and  made  tbe  advance  to  tbe  Browder  Com- 
pany upon  the  draft,  accounts,  and  Touchers 
without  any  notice  or  knowledge  that  the 
sum  represented  therein  to  be  due  by  the 
defendant  to  the  Browder  Company  was  not 
or  might  not  be  actually  owing  to  tbe  Brow- 
der Company  by  the  defendant  but  upon  the 
faith  of  the  recitals  contained  in  the  vouch- 
ers, and  upon  the  belief  that  such  recitals 
were  true;    that  tbe  draft  with  the  bills  of 
lading  and  other  memoranda  attached  tht're- 
to,  was  presented  by  plaintiff  to  defendant 
for  payment,  which  was  refused,  and  that  by 
reason  of  such  facts  defendant  was  Ind.'bted 
to  plaintiff  the  sum  of  $054.01  principal,  be- 
sides interest    No  objection,  by  demurrer  or 
otherwise,  was  made  to  the  petition.     Tbe 
defendant  duly  filed  its  answer,  in  which  Uie 
material  allegations  of  the  petition  were  de- 
nied in  separate  paragraphs.    Whoi  the  case 
came  on  for  trial  at  the  fall  term,  1900,  Uie 
defendant  offered  certain  amendments  to  its 
answer.    The  first  of  these  amendments  was. 
In  substance,  a  mere  amplification  of  its  d<-- 
nial  as  set  out  in  the  original  answer.     Tbe 
other  amendment  s£t  np  that  "at  the  tliue  of 
the  alleged  transaction  between  plaintiff  and 
D.  H.  Browder  Company  tbe  D.  H.  Browder 
(Company  was  indebted  to  defendant  in  the 
sum  of  twenty-one  hundred  and  seventy-two 
**/ioo  dollars,  and  is  now  indebted  In  said 
sum,  as  follows,  to  wit,"  setting  out  an  item- 
ized account  for  freight  due  by  the  Browder 
Company   to   the  defendant,    in   which    the 
dates,  the  articles  upon  which  freight  is  char- 
ged, the  stations  from  and  to  which  each  ar- 
ticle was  carried,  and  the  amount  of  freight 
due  upon  each,   were  set  forth.    Tbe  dates 
were  from  April  4  to  July  20,  1898.    To  these 
amendments  was  attached  an  affidavit  ot  the 


ea  ansTvers  ror  tne  punwse  oi  aeiay,  ana  tnat 
said  amendments  are  not  now  offered  for  de- 
lay." Xbese  amendments  were  disallowed 
by  t^e  court,  but  for  wbat  reason  the  record 
does  not  disclose.  To  this  ruling  the  defend- 
ant filed  exce];>tioDS  i)endente  lite.  Upon  the 
trial  tl>ere  was  a  verdict  for  the  defendant 
The  plaintiff  made  a  motion  for  a  new  trial, 
which  being  overruled  It  excepted.  The  de- 
fendant  sued  out  a  cross  bill  of  exceptions, 
in  which  complaint  la  made  of  the  judgment 
of  the  court  disallowing  the  amendments  of- 
fered to  its  answer,  as  specified  in  its  excep- 
tions pendente  lite. 

1.  It  appears  from  the  brief  of  evidence 
that  every  material  allegation  of  the  plain- 
tifTs  petition  was  fully  sustained  by  uncon- 
tradicted evidence,  and,  as  there  was  no  de- 
fense in,  except  a  denial  of  the  allegations  of 
the  petition,  a  verdict  for  the  plaintiff  was 
demanded,  the  case  having  been  proved  as 
laid.  Phillips  V.  Railway  Co.,  112  Ga.  1»7, 
37  S.  B.  418;  Flewellen  v.  Flewellen,  114  Oa. 
403,  40  S.  K.  301,  and  cases  cited.  It  fol- 
lows that  the  court  erred  in  not  granting  a 
new  trial. 

2.  The  accounts  or  vouchers  upon  which 
suit  was  brought  were  nounegotiable  choses 
in  action,  and  the  plaintiff  took  the  same 
from  the  Browder  Company  subject  to  the 
equities  existing  between  that  company  and 
the  defendant  at  the  time  the  Browder  Com- 
pany delivered  them  to  the  plaintiff.  Civ. 
Code,  §  3077.  Therefore  the  defendant  had 
the  right  to  plead,  by  way  of  set-off,  the 
freight  account  due  it  by  the  Browder  Com- 
pany, as  set  out  In  the  offered  amendment, 
the  amendment  showing  that  the  Browder 
Company  was  indebted  upon  the  account  at 
the  time  of  the  transaction  between  it  and 
the  plaintiff,  and  that  this  indebtedness  was 
still  due  at  the  time  of  the  trial.  Counsel 
for  the  plaintiff  in  error,  the  bank,  contend, 
in  their  brief,  that  the  plea  of  set-off  was 
defective,  because  it  did  not  allege  that  the 
account  therein  referred  to  was  connected 
with,  or  grew  out  of,  the  original  transaction 
for  which  the  vouchers  sued  on  were  given; 
and  in  support  of  this  contention  cite  Tinsley 
V.  BeaU,  2  Ga.  134,  and  Ward  v.  Winn,  42 
Ga.  323.  An  examination  of  these  cases  will 
show  that  they  were  suits  upon  negotiable 
promissory  notes,  which  had  been  transferred 
to  the  plaintiffs  after  their  maturity;  and  in 
a  suit  upon  such  an  instrument,  brought  by  a 
plaintiff  who  took  the  same  from  the  payee 
after  it  was  due,  the  rule  is  that  the  maker 
cannot  set  off  a  demand  against  the  payee, 
unless  such  demand  is  connected  with  or 
grew  out  of  the  original  transaction  for 
which  the  note  was  given,  or  attaches  to 
the  note  itself.  He  cannot  set  otc  a  demand 
arising  out  of  collateral  matters.  A  different 
rule,  however,  applies  to  nonnegotiable  in- 
struments, and  that  is  "that  every  i>erson 


It  18  always  liable  to  be  defeated  by  equita- 
Ue  circumstances  subsisting  between  the 
original  contracting  parties,  being  taken  le- 
gally subject  to  all  the  equities  of  the  orig- 
inal debtor."  Guerry  v.  Ferryman,  6  Ga. 
123.  This  distinction  is  recognized  in  the 
section  of  the  Civil  Code  above  cited,  which 
provides:  "All  choses  In  action  arising  upon 
contract  may  be  assigned  so  as  to  vest  the 
title  in  the  assigned  but  be  takes  it,  except 
negotiable  securities,  subject  to  the  equities 
existing  between  the  assignor  and  debtor  at 
the  time  of  the  assignment,  and  until  notice 
of  the  assignment  is  given  to  the  person  lia- 
ble." Jack  V.  Davis,  29  Ga.  210.  See  Cohen 
V,  Prater,  56  Ga.  203.  The  court  therefore 
erred  In  disallowing  the  amendment  contain- 
ing the  plea  of  set-off. 

Counsel  for  the  plaintiff  in  error  contend 
that,  even  if  the  disallowance  of  this  plea  of 
set-off  was  erroneous,  the  error  was  harmless, 
as  the  brief  of  evidence  discloses  that  the 
evidence  introduced  by  the  defendant  itself 
shows  that  at  the  time  the  plea  of  set-off 
was  offered  a  suit  was  pendhig  in  the  supe- 
rior court  of  Fulton  county  in  favor  of  the 
defendant  against  the  Browder  Company, 
foun<1ed  upon  the  identical  account  sought 
to  be  set  off;  and  that  the  account  could  not 
be  pleaded  as  a  set-off  pending  the  other  suit 
upon  it,— citing  Whitaker  v.  Pope,  48  Ga.  13. 
While  the  brief  of  evidence  shows  "a  petition 
in  the  nature  of  a  creditors'  bill  [was]  brought 
by  the  Western  &  Atlantic  Railroad  Compa- 
ny and  two  other  creditors  against  D.  H. 
Browder  Company  on  September  17,  1888, 
based  on  an  account  claimed  to  be  due  the 
Western  &  Atlantic  Railroad  Company  by 
the  Browder  Company  and  accounts  due  the 
other  two  creditors,  seeking  the  appointment 
of  a  receiver  and  the  distribution  of  the  as- 
sets of  the  Browder  Company  among  its 
creditors,  and  for  general  judgment,"  there 
is  absolutely  nothing  to  indicate  that  the  ac- 
count claimed  to  be  due  the  railroad  com- 
pany in  that  action  is  the  same  as  the  one 
offered  to  be  set  off  by  the  defendant  in  this 
case. 

Judgment  on  both  main  bill  of  exceptions 
and  cross  bill  reversed.  All  the  justices  con- 
curring, except  LITTLE,  J,,  absent  on  ac- 
count of  sickness. 


STATE  V.  HOLOOMB. 

(Supreme  Court  of  South  Carolina.    March  4, 

1802.) 

MA0I8TRATBS-JURISDICTI0N    IN    CRIMINAL 
CASEIS— TRESPASS  TO  REALTY— AP- 
PEAL,—REVIEW. 
1.  Const,  art.  5,  {  21,  gives  magiEtrates  ex- 
clusive  jurisdiction    in    criminal    cases    where 
the  punishment  does  not  exceed  a  fine  of  $100, 
or   ImpriBonment   for   30   days.      Cr.    Code,    8 
166,  as  amended  by  Acts  1882  (21  St.  at  Large, 


of  the  judge;  that,  when  the  damage  does  not 
exceed  $20,  the  punishment  shall  be  a  fine  ot 
not  more  than  $100,  or  imprisonment  for  not 
more  than  30  days.  Held,  that  a  magistrato 
had  jurisdiction  of  a  complaint  for  criminal 
trespass,  where  the  damages  are  less  than  $20, 
though  defendant  set  up  as  Ms  defense  under 
a  plea  of  not  guilty  that  the  prosecutors 
had  no  title,  but  that  it  was  in  his  wife. 

2.  Where  there  is  some  evidence  to  sustain  a 
finding  of  the  circuit  court  on  appeal  from  a 
conviction  for  criminal  trespass  before  a  mag- 
isti-ate,  the  judgment  will  not  be  disturbed  on 
appeal. 

Appeal  from  general  sessions  circuit  court 
ot  Cherokee  county;   Townseud,  Judge. 

B.  H.  Holcomb  was  convicted  o£  trespass, 
and  appeals.    Affirmed. 

N.  W.  Uardln  and  G.  W.  Speer,  for  appel- 
lant. J.  K.  Henry  and  Butler  &  Osborne,  for 
the  State. 


JONES,  J.  The  appellant  was  convicted 
before  a  magistrate  In  Cherokee  county  for 
willfully,  unlawfully,  and  maliciously  cut- 
ting trees  and  trespassing  upon  lands  of  the 
prosecutors,  the  trustees  of  Griffin  Hill 
Church,  In  violation  of  section  166,  Cr.  Code 
1803.  Besides  a  plea  of  not  guilty,  the  de- 
fendant specially  denied  that  the  title  and 
possession  of  said  land  were  In  the  prose- 
cutors, but  claimed  that  such  title  and  pos- 
session were  In  the  wife  of  the  defendant. 
On  appeal  therefrom  the  judgment  of  the 
magistrate's  court  was  affirmed  by  the  court 
of  general  sessions. 

The  principal  question  raised  below  and 
here  Is  whether  the  magistrate  had  Jurisdic- 
tion to  try  the  case,  where  the  title  to  real 
estate  was  involved.  We  agree  with  the 
circuit  court  that  the  magistrate  had  Juris- 
diction. Section  21,  art.  5,  of  the  constitu- 
tion, denies  to  the  magistrates  jurisdiction 
in  civil  cases  where  the  Utie  to  real  estate  Is 
In  question,  but  provides  that  they  shall 
have  exclusive  Jurisdiction  In  such  criminal 
cases  as  the  general  assembly  may  prescribe, 
wherein  the  punishment  does  not  exceed  a 
fine  of  $100,  or  Imprisonment  for  30  days. 
Section  166  of  the  Criminal  Code,  by  the  act 
of  1892  (21  St  at  Large,  p.  93),  the  act  of 

1893  (21  St  at  Large,  p.  411),  and  the  act  of 

1894  (21  St  at  Large,  p.  824).  has  been 
amended  so  as  to  read  as  follows:  "Who- 
.eva  shall  wilfully,  unlawfully  and  mali- 
ciously cut,  mutilate,  deface  or  otherwise  in- 
jure, any  tree,  house,  outhouse,  fence  or  fix- 
ture of  another,  or  commit  any  other  tres- 
pass upon  real  property  In  the  possession  of 
another,  shall  be  guilty  of  a  misdemeanor 
and,  upon  conviction  thereof,  shall  be  fined 
and  Imprisoned  at  the  discretion  of  the  Judge 
before  whom  the  case  shall  be  tried:  provid- 
ed, that  when  the  damage  to  such  property 
does  not  exceed  twenty  dollars,  the  pnnlsh- 
ment  shall  be  a  fine  of  not  more  than  one 
hundred  dollars  or  imprisonment  for  a  period 


tenses  under  this  statute  (State  v.  Mays,  24 
8.  C.  190),  now,  by  reason  of  said  amend- 
ment, they  have  Jurisdiction,  imless  it  ap- 
pears that  the  damage  of  said  property  ex- 
ceeds $20  (State  v.  Jeter,  47  S.  C.  2,  24  S.  E. 
889);  and  It  does  not  appear  in  this  case,  nor 
Is  It  suggested,  even,  that  the  damages  ex- 
ceeded that  amount  Unless,  therefore,  the 
fact  that  defendant  In  his  defense,  alleged 
title  and  possession  in  his  wife,  and  offered 
some  evidence  thereof,  would  deprive  the 
magistrate  of  Jurisdiction,  there  is  no  doubt 
that  such  court  had  Jurisdiction.  We  do  not 
think  such  pica  and  evidence  thereunder  In 
any  way  affected  the  magistrate's  Jurisdic- 
tion to  tiT  the  criminal  offense  named.  Vn- 
der  the  section  of  the  constitution  abOTe  cit- 
ed, and  section  78  et  seq.  of  the  Code  of 
Civil  Procedure,  magistrates  have  no  Juris- 
diction in  civil  cases  where  the  title  to  real 
property  shall  come  in  question,  and  the  pro- 
cedure In  such  cases  Is  regulated  by  the  Civil 
CSode;  but  those  provisions,  of  course,  do  not 
relate  to  the  jurisdiction  and  procedure  in 
criminal  cases  before  magistrates.  Indeed,  in 
this  case  the  question  as  to  the  title  to  the 
land  was  merely  Incidental  to  the  qaestion 
whether  the  defendant  unlawfully,  willfully, 
and  maliciously  cut  trees  or  committed  a 
trespass  upon  real  property  In  the  possession 
of  another.  The  defendant  having  pleaded 
"Xot  guilty,"  It  was  incumbent  on  the  state 
to  prove  beyond  a  reasonable  doubt  all  the 
elements  constituting  the  offense  charged. 
Including  proof  that  the  real  property  was  in 
possession  of  another,  and  the  evidence  of 
defendant  that  Htie  and  possession  were  In 
his  wife  was  merely  matter  in  defense  on 
the  plea  of  not  guilty. 

As  to  the  other  exceptions,  it  Is  suflSclait 
to  say  that  the  circuit  court  in  afflrmlng  the 
Judgment  of  the  magistrate,  has  found,  as  a 
matter  of  fact,  that  the  defendant  unlawfal- 
ly,  willfully,  and  maliciously  trespassed  up- 
on real  property  In  the  possession  of  the 
prosecutors;  and.  there  being  some  evidence 
to  sustain  such  findings,  there  was  no  error 
of  law  in  aflJrmlng  the  Judgment  of  the 
magistrate. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


BURNS  T.  SOTJTHBRN  RT.   C». 

(Supreme  (3ourt  ot  South  Carolina.     March  T. 
1902.) 

RAILROADS— INJURY  TO  TRESPASSER. 

A  complaint  alleged  that  plainUff.  at  the 
Invitation  of  the  engineer  and  conductor,  w^ut 
into  the  cab  of  a  construction  train,  whidb  was 
run  out  on  a  bridge  and  anchored  on  the  trac^ 
BO  high  from  the  ground  that  he  could  not  get 
out,  and  that  a  freight  train  ran  into  the  ca.b 
and  injured  him.  The  complaint  did  not  al- 
lege wanton  injury.     Held  that  as  hm  was  a 


Appeal  from  common  pleas  circuit  court  ot 
GreenvlUe  county;   Klugh,  Judge. 

Action  by  Jolin  Burns  against  the  South- 
em  Railway  Company.  From  an  order  sus- 
taining defendant's  demurrer  and  dismissing 
the  complaint,  plaintiff  appeals.    Affirmed. 

The  following  axe  the  exceptions: 

"(1)  Because  his  honor  erred  in  holding: 
'The  material  train,  from  its  nature  and  use, 
was  not  Intended  for  the  transportation  of 
passengers;  and  the  presumption  is  that  the 
plaintiff,  not  an  employe,  was  there  without 
right.'  This  being  a  question  of  fact  and 
cannot  be  considered  on  demurrer. 

"(2)  Because  his  honor  erred  in  holding: 
'The  presumption  also  attaches  that  the  serv- 
ants in  charge  of  the  material  train  were 
not  authorized  to  inylte  or  permit  the  plain- 
tiff to  ride  upon  said  train.'  Tills  also  being 
a  question  of  fact,  and  not  of  law,  and  can- 
not be  considered  on  demurrer.  This  being 
a  defense,  and  can  only  be  considered  upon 
the  whole  case  in  a  charge  to  the  Jury. 

"(3)  Because  his  honor  erred  in  holding: 
'That  the  conductor  and  engineer  had  no  au- 
thority to  so  Invite  or  permit  the  plaintiff  to 
ride  Is  presumed,  and  the  complaint  fails  to 
rebut  this  presumption.'  This,  also,  being  a 
question  of  fact,  and  not  (me  of  law. 

"(4)  Because  his  honor  erred  in  holding  as 
follows:  'It  follows  that  the  plaintiff  was  not 
in  a  position  to  demand  the  exercise  of  care 
on  the  part  of  the  defendant,  and  could  only 
recover  for  a  willful  injury,  which  is  not  al- 
leged.' This,  also,  being  a  question  of  fact, 
and  not  one  of  law,  and  cannot  be  consider- 
ed on  demurrer.  His  honor  should  have  held 
that  the  complaint  alleges  that  the  i^alntiff 
is  a  boy  of  tender  age,  and  if  unlawfully  or 
lawfully  upon  defendant's  train,  with  the 
Iinowiedge  and  consent  of  the  conductor  and 
engineer,  and  they  allowed  him  to  remaia 
there,  and  he  was  injured  by  the  careless 
and  negligent  act  of  defendant's  ag^its  and 
servants,  the  master  is  liable,  and  that  the 
complaint  states  a  good  cause  of  action,  and 
should  be  sustained,  and  the  demurrer  over- 
ruled. 

"(5)  Because  his  honor  erred  in  holding: 
'It  appears,  also,  that  the  invitation  or  per- 
mission to  ride  in  the  cab  was  not  the  proxi- 
mate cause  of  the  plaintiff's  injury  while 
be  was  in  the  cab  upon  the  bridge.  The  col- 
lision occurred  by  the  alleged  negligence  of 
tbe  freight  train  in  not  stopping  before  run- 
ning upon  the  bridge.'  This,  also,  being  a 
question  of  fact  and  could  not  be  determined 
on  demurrer.  And  his  honor  should  have 
held  that  the  complaint  alleges  that  the  plain- 
tiff was  ordered  by  the  conductor  and  en- 
gineer to  go  into  the  cab,  and  there  remain 
until  they  had  finished  eating,  when  buckets 
and  dishes  would  be  delivered  to  him,  and 
while  there  waiting  tbe  said  material  tiala 


gineer,  well  knowing  that  a  certain  freight 
train  was  then  due,  did  negligently  and  care- 
lessly remain  there,  well  knowing  that  the 
plaintiff,  a  boy  of  tender  age,  was  hi  said 
cab  and  could  not  escape,  and  remained  there 
until  said  freight  train  ran  into  the  cab  and 
caused  the  injury;  the  combined  negligence 
of  the  two  trains  being  alleged  in  two  sep- 
arate paragraphs,  and  that  the  complaint  al- 
leges and  states  a  good  cause  of  action,  and 
his  honor  should  have  so  held. 

"(6)  Because  his  honor  erred  In  sustaining 
defendant's  demurrer  upon  the  grounds  there- 
in alleged,  when  he  should  have  held  that 
the  matters  and  things  set  out  in  defendant's 
demurrer  to  plaintUTs  complaint  were  not 
germane  to  the  issue,  but  could  only  be  con- 
sidered by  way  of  defense  to  plaintiff's  cause 
of  action  upon  the  whole  case  after  the  testi- 
mony had  been  heard.  That  the  demurrer 
raised  no  question  of  law  that  could  be  con- 
sidered on  demurrer,  and  that  plaintiff's  com- 
plaint should  liave  been  sustained,  and  the 
demurrer  dismissed. 

"(7)  Because  his  honor  erred  in  holding 
that  the  complaint  does  not  show  any  action- 
able negligence  on  the  part  of  the  defendant' 

"(8)  Because  his  h<mor  should  have  held, 
and  overruled  the  demurrer  on  the  following 
grounds:  (a)  That  the  master  is  liable  for 
the  negligence  or  tortions  act  of  the  servant, 
if  the  servant  acted  not  only  without  ex- 
press authority  to  do  the  wrong,  but  in  vio- 
lation of  his  duty  to  the  master,  (b)  That 
the  ttasis  for  liability  is  that  the  one  who 
employs  another  to  do  an  act  for  his  benefit, 
and  who  has  the  choice  of  the  agent  must 
take  the  risk  of  injury  to  third  persons,  (c) 
That  for  the  probable  effect  of  misconduct, 
either  because  of  the  dangerous  character  of 
the  implements  intrusted  to  the  servant  or 
of  the  exacting  nature  of  his  duties,  if  he 
handles  such  implements  in  a  careless  and 
negligent  manner,  and  third  persons  are  in- 
jured, the  master  is  liable,  (d)  That  the  mas- 
ter is  liable  where  the  servant  misuses  a 
dangerous  machine  which  has  been  placed  in 
his  keeping,  and  injury  is  done  to  third  per- 
sons, (e)  That  the  act  of  a  conductor  or 
engineer  is  the  act  of  the  company,  as  he 
is  a  representative  of  the  master,  and  that 
the  act  of  the  conductor  or  engineer  in  chargu 
of  a  ixain,  and  there  while  in  charge,  is  the 
act  of  the  company,  and,,  if  third  persons 
are  injured  by  negligence,  the  comiwny  is 
liable,  and  that  plaintUTs  complaint  states  a 
good  cause  of  action,  (f)  Tliat  when  the 
persons  In  charge  of  the  train  discover  the 
peril,  or  are  in  a  position  where  they  ought 
to  have  discovered  it  (a  position  in  which 
the  circumstances,  movements,  or  conditions 
of  tbe  persons  injured  would  manifest  to  a 
vigilant  observer  that  such  person  is  un- 
aware of  his  peril,  or,  if  aware  of  It  Is  un- 
able to  extricate  himseU),  a  culpable  omis- 


hare  beid  tnat  tbis  was  alleged  in  terms  in 
plaintiff's  complaint,  tbe  said  complaint 
should  bare  been  Bustained,  and  tbe  demur- 
rer overruled,  (g)  That,  when  negligence  is 
alleged,  It  Is  a  mixed  question  of  law  and 
fact,  and  must  be  submitted  to  the  Jury  un- 
der proper  Instruction  from  the  court,  and 
therefore  the  demurrer  should  have  been 
overruled,  (h)  That  It  Is  alleged  in  the  com- 
plaint that  the  plaintiff  Is  a  child  of  tender 
age,  and  hence  it  follows  In  this  class  of 
cases  that  the  railroad  company  owes  a  child 
Incapable  of  realizing  danger  or  caring  for 
its  own  safety  the  same  measure  of  duty, 
the  same  degree  of  care,  that  It  owes  to 
dumb  animals  astray  on  its  track.  This 
raises  a  question  of  fact,  and  the  complaint 
should  have  been  sustained,  and  the  de- 
murrer overruled.  (1)  That  a  railway  com- 
pany is  bound  to  keep  a  reasonable  lookout 
for  trespassers  upon  Its  property,  and  is 
bound  to  exercise  such  care  as  the  circum- 
stances may  require  to  prevent  injury  to 
them;  and,  tbe  plaintiff  having  alleged  that 
he  was  upon  said  train  by  permission,  he 
was  there  as  a  licensee,  and  not  a  trespasser, 
and  the  defendant  owed  him  higher  rights 
than  was  due  a  trespasser:  and  that  plain- 
tiff's complaint  must  be  sustained,  and  the 
demurrer  overruled.  (J)  That  a  railroad  com- 
pany is  liable  in  damages  for  an  Injury  In- 
flicted by  It,  when  its  negligence  was  the 
direct  and  proximate  cause  of  the  injury.  If 
tbe  direct  and  proximate  cause  of  the  In- 
fant's bijury  was  the  negligence  of  the  de- 
fendant in  falling  to  keep  a  reasonable  look- 
out, and  to  discover  the  child  in  time  to 
have  prevented  the  injury,  it  is  as  much  lia- 
ble In  damages  as  If  tbe  proximate  cause  of 
the  Injury  had  been  its  negligence  after  dis- 
covery. The  plaintiff  having  alleged  that  he 
was  an  Infant,  and  on  defendant's  train  by 
Invitation,  and  with  tbe  knowledge  and  con- 
sent of  the  conductor  and  engineer,  tbe  com- 
lilaint  should  have  been  sustained,  and  the 
demurrer  overruled." 

C.  J.  Hunt,  for  appellant  T.  P.  Cothran, 
for  respondent. 

I'OPB,  J.  The  defendant  demurred  to 
plaintiff's  complaint  The  demurrer  was  sus- 
tained by  his  honor.  Judge  Klugb,  and  the 
complaint  was  dismissed.  After  Judgment 
was  entered,  plaintiff  appealed.  To  proper- 
ly understand  the  case,  the  complaint  must 
be  embodied  herein;  also  the  grounds  of  de- 
murrer, and  the  order  of  the  circuit  judge, 
and  tbe  exceptions  also.  Tbe  following  ts 
a  copy  of  the  complaint  omitting  tbe  cap- 
tion: 

"Tbe  plaintiff  above  named,  by  his  guard- 
Ian  ad  litem,  L.  B.  Bums,  respectfully  shows 
to  tbe  court  and  alleges: 

"(1)  That  the  said  defendant  Southern 
Railway  Company,  is  a  corporation  duly  in- 


rauroaas  m  state  ana  county  aioresaio,  ana 
having  property  and  a  place  of  business  in 
said  state  and  county,  and  entitled  to  sue  and 
be  sued  in  the  courts  of  tbis  state;  that  said 
defendant  is  a  common  carrier,  and  operates 
a  railroad  from  the  state  of  Virginia  through 
Spartanburg  and  Greenville  counties,  state 
aforesaid,  to  the  city  of  Atlanta,  In  the  state 
of  Georgia,  running  and  operating  passenger, 
freight  and  other  trains  over  said  railroads 
as  aforesaid  for  hire,  and  for  accommodation 
of  the  public  travel  to  and  from  the  city  of 
Atlanta,  state  of  Georgia,  to  the  state  of 
Virginia,  through  South  Carolina,  by  the  city 
of  Greenville,  and  throogh  the  counties  of 
Greenville  and  Spartanburg,  in  said  state. 

"(2)  That  on  the  30th  day  of  December, 
1899,  and  for  some  time  previous  thereto,  the 
defendant  was  engaged  in  tbe  constmctloD 
and  repair  of  a  new  bridge  at  and  acroes 
South  Tiger  river,  about  one  mile  from  Don- 
can's  Station,  In  Spartanburg  comity,  the 
same  being  a  bridge  owned  and  used  In  cross- 
ing the  aforesaid  river  by  defendant's  main 
line  of  railroad;  and  at  the  same  time  and 
place  the  defendant  was  using  a  material  or 
work  train  In  said  constmction  and  repairs. 
whose  custom  it  was  to  carry  out  over  de- 
fendant's track,  and  upon  said  bridge  across 
said-  river,  heavy  timbers  and  other  mat«-ial, 
and  at  a  point  some  sixty  feet  high  from  the 
ground,  by  means  of  an  engine,  rope,  block, 
and  tackle,  lowered  and  raised  heavy  timbers 
and  other  material  used  in  tbe  construction 
and  repair  of  said  bridge  across  said  river, 
over  which  regular  trains  of  cars  of  tbe  de- 
fendant passed  at  regular  hours,  going  and 
coming,  carrying  freight  and  pabsengers  over 
said  bridge  on  defendant's  main  line,  which 
custom  defendant's  agents  and  servants  well 
knew.  That  at  about  2:30  o'clock  in  the 
afternoon,  it  was  the  custom  of  the  defend- 
ant to  run  one  of  Its  freight  trains,  known 
as  the  'north-bound  fast  freight'  over  and 
along  Its  track  and  over  said  bridge  at  South 
Tiger  river;  and  tbe  defendant's  agents  and 
servants  in  charge  of  said  freight  train  well 
knew  that  said  bridge  across  South  Tiger 
river  was  then  being  repaired,  and  that  said 
material  train  as  aforesaid  was  being  used  at 
and  upon  said  bridge  on  the  main  line  of  tbe 
defendant  and  that  it  was  the  custom  and 
the  duty  of  defendant's  agents  and  servants 
to  stop  said  freight  train  on  the  main  line  at 
a  point  Just  south  of  said  river  and  bridge 
befwe  attempting  to  cross  said  bridge.  That 
although  the  agents  and  servants  of  defend- 
ant In  charge  of  said  freight  train  well  knew 
of  the  said  work  and  dangerous  condition  of 
things  surrounding  said  bridge  across  South 
Tiger  river  as  aforesaid,  and  the  use  <^  a  ma- 
terial train  aiding  in  tbe  constnictlon  and 
repair  of  said  bridge  on  defendant's  main 
line,  they,  without  taking  the  proper  precau- 
tion to  stop  said  freight  trabi,  did  carelew- 
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speed,  and  Instead  of  Its  being  brought  to  a 
standstill  on  the  south  Bide  of  the  bridge,  as 
\raa  the  custom  and  practice  since  the  new 
bridge  has  been  under  construction  and  re- 
pair, the  said  freight  train  dashed  across 
the  river  and  over  said  bridge  at  a  high  and 
reckless  rate  of  speed,  caused  by  the  care- 
lessness and  negligence  of  defendant's  agents 
and  servants,  and  the  said  engine  and  train 
of  cars  went  with  a  fearful  crash  into  the 
material  train,  which  was  then  on  the  main 
line,  anchored  and  tied  to  the  main  track  on 
the  said  bridge,  then  engaged  in  lifting 
heavy  timbers  and  other  material  necessary 
in  the  construction  of  said  bridge;  and,  while 
so  anchored  and  on  the  main  line  as  afore- 
said, the  said  freight  train  ran  into  the  cab 
of  the  said  material  train  with  terrific  and 
murderous  force,  striking  this  plaintiff  on  the 
head  and  hips,  and  otherwise  Injuring  him, 
from  which  said  injury  this  plaintUF  has 
never  recovered. 

"(3)  That  on  the  said  30th  day  of  Decem- 
ber, 18G0,  a  short  while  before  the  accident 
occnrred  as  aforesaid,  this  plaintiff  went  to 
the  works  at  the  said  bridge  across  the 
South  Tiger  river  for  the  purpose  of  carry- 
ing, and  did  carry,  dinner  to  W.  O.  Crumley, 
conductor,  and  a  Mr.  Black,  the  engineer,  of 
said  material  train  then  engaged  In  the  con- 
struction and  repair  of  said  bridge.  That 
this  plaintiff,  failing  to  find  the  aforesaid 
parties  at  the  said  bridge,  proceeded  with 
said  dinner  to  Duncan's  Station,  about  one 
mile  away,  where  he  found  the  aforesaid  par- 
ties in  charge  of  said  material  train,  and 
then  and  there  delivered  dinner  to  the  above- 
named  parties  as  per  their  order;  they  at 
that  time  taking  meals  with  the  plaintltTs 
mother.  That  at  the  same  time  and  place 
the  said  conductor  and  engineer  told  this 
plaintiff  to  go  Into  the  cab  of  said  material 
train,  and  there  wait  until  buckets  and  dish- 
es were  delivered  to  him  after  they  got 
through  eating  their  dinner,  and  at  the  same 
time  told  this  plaintiff  that  he  could  ride  on 
the  said  material  train;  and,  while  this  plain- 
tiff was  waiting  in  said  cab  for  buckets  and 
dishes,  the  said  material  train,  without  any 
warning  to  this  plaintiff,  hacked  down  the 
railroad  to  the  works  at  South  Tiger,  and 
ont  on  the  bridge  at  a  point  sixty  feet  from 
tbe  ground,  at  a  point  on  said  bridge  where 
this  plaintiff  could  not  get  off  of  said  ma- 
terial train,  and  was  at  this  point  tied  or 
anchored  to  the  main  line,  when  the  afore- 
said freight  train  approached  and  ran  into 
tbe  cab,  where  this  plaintiff  was  unable  to 
escape  by  any  possible  means,  and  was  forc- 
ed to  remain  In  said  cab  and  take  the  oon- 
seqnences  of  the  awful  crash  of  the  great  en-. 
glne  plowing  Into  said  cab,  striking  this 
plaintiff  on  tbe  head  and  hips,  and  otherwise 
Injuring  and  bruising  him  about  the  body, 
from  which  said   injury   this  plaintiff   bas 


freight  train  was  then  about  due,  and  would 
soon  pass  over  said  bridge,  they  did  care- 
lessly and  negligently,  and  without  having 
any  regard  for  the  plaintiff,  run  said  material 
train  out  upon  tbe  aforesaid  bridge,  and  did 
carelessly  and  negligently  remain  there  up- 
on tbe  main  line  of  the  defendant  until  the 
said  freight  train  was  due,  and  was  then 
approaching  at  a  high  rate  of  speed,  before 
the  said  agents  and  servants  of  the  defend- 
ant made  any  effort  to  get  out  of  the  way  of 
said  freight  train;  well  knowing  the  dan- 
gerous and  perilous  position  of  this  plaintiff. 

"(4)  That  this  defendant  was  upon  said 
material  train  by  the  special  permission  of 
the  conductor  and  engineer  in  charge  of  said 
material  train,  and  that,  In  addition  to  the 
privilege  granted  this  plaintiff  by  the  agents 
and  servants  of  the  defendant  aforesaid,  this 
plaintiff  bought  apples  and  gave  to  said 
agents  and  servants,  and,  upon  so  doing,  waH 
told  that  he  could  ride  at  any  time  he  saw 
fit  to  do  BO. 

"(5)  That  this  plaintiff  Is  a  boy  of  tender 
age,  which  was  well  Imown  to  tbe  agents  ami 
servants  of  tbe  defondant  In  charge  of  said 
material  train,  and,  notwithstanding  this, 
they  did  negligently  and  carelessly  permit 
and  allow  this  plaintiff  to  get  upon  said  ma- 
terial train  and  ride,  well  knowing  the  dan- 
gerous and  hazardous  work  the  said  material 
train  and  Its  crew  was  then  engaged  In,  and 
well  knowing  that  the  aforesaid  freight  train 
was  tben  about  due;  but,  notwithstanding 
this,  the  said  agents  and  servants  of  defend- 
ant did  negligently  and  carelessly  run  said 
material  train  out  and  upon  aforesaid  bridge 
at  a  point  about  sixty  feet  from  tbe  ground, 
well  knowing  that  this  plaintiff  was  in  said 
cab,  and  at  a  point  where  he  could  not  escape: 
and  while  there  the  accident  occurred  as 
aforesaid,  by  the  carelessness  and  negligence 
Of  the  defendant's  agents  and  servants. 

"(«)  That  this  action  Is  brought  by  the 
plaintiff  through  his  guardian  ad  Mtem,  who 
was  appointed  by  an  order  of  the  clerk  of 
this  court  on  the  27th  day  of  February,  1901. 
That  said  action  is  brought  for  the  sole  ben- 
efit of  this  plaintiff.  That  the  dama^jes  re- 
sulting to  this  plaintiff  by  reason  of  the  afore- 
said injury  amount  to  $1,996.  Wherefore 
the  irialntlff  demands  judgment  against  the 
defendant  for  the  sum  of  $1,986,  and  for  the 
costs  of  this  action." 

To  this  complaint  the  defendant  interpos- 
ed the  following  demurrer: 

"The  defendant  demurs  to  the  complaint 
of  the  plaintiff  herein  upon  the  ground  that 
It  does  not  state  facts  suffleient  to  constitute 
a  cause  of  action,  in  that: 

"(1)  It  appears  upon  the  face  of  the  com- 
plaint that  the  train  upon  which  the  plain- 
tiff was  permitted  to  ride  was  a  material  or 
work  train,  whose  business  it  was  to  curry 
oat  over  defendant's  track,  and  upon  the 


that  said  train  was  not  used  in  tiie  transpor- 
tation of  passengers;  that  it  does  not  appear 
from  the  complaint  that  the  agents  of  the 
defendant  In  charge  of  said  train  were  au- 
thorized to  permit  and  encourage  strangera 
to  ride  thereupon;  that  said  agents  were  not 
so  authorized;  that  therefore  the  defendant 
owed  no  duty  to  the  plaintiff,  except  to  re- 
frain from  wantonly  Injuring  him,  of  which 
there  is  no  allegation  In  the  complaint,  and 
Is  not  liable  for  the  negligence  of  Its  agents 
in  the  premises. 

"(2)  That  the  defendant  company  is  llaUe 
for  the  tortious  acts  of  its  agents  only  when 
the  act  causing  injury  is  done  in  the  line  of 
the  servant's  duty,  and  within  the  scope  of 
his  employment,  and  that  the  complaint  is 
defective,  not  only  in  falling  to  set  forth 
within  this  rule,  but  in  stating  facta  allowing 
that  the  injury  resulted  from  the  imanthoriz- 
ed  acts  of  defendant's  agents  or  servants. 

"(3)  That  the  complaint  does  not  show  any 
actionable  negligence  on  the  part  of  the 
defendant" 

Upon  hearing  the  demurrer.  Judge  Klugh 
passed  the  following  order: 

"The  defendant  Interposed  a  written  de- 
murrer to  the  complaint  npon  the  grounds 
therein  stated.  A  plaintiff  who  grounds  Ills 
action  upon  one  allegation  of  negligence  of 
the  defendant  must  show  not  only  that  the 
conduct  of  which  he  complains  was  negligent 
in  character,  but  that  it  was  violative  of 
some  duty  which  was  owing  to  him.  The 
complaint  alleges  that  the  plaintlfC  was  per- 
mitted by  the  conductor  and  engineer  to  ride 
in  the  cab  of  the  material  train  which  was 
employed  in  repairing  a  high  bridge,  and 
that,  while  in  the  cab  of  this  train.  It  was 
run  into  by  a  freight  train  on  the  bridge. 
The  material  train,  from  its  nature  and  use, 
was  not  Intended  for  the  tranaportation  of 
pasaengers,  and  the  presumption  Is  that  the 
plaintiff,  not  an  employfi,  was  there  without 
right.  The  presumption  also  attaches  that 
the  servants  in  charge  of  the  material  train 
were  not  authorized  to  invite  or  permit  the 
plaintiff  to  ride  upon  said  train.  The  mas- 
ter Is  liable  for  the  negligence  of  his  serv- 
anta  only  while  he  la  acting  within  the 
acope  of  his  agency.  That  the  conductor  and 
engineer  had  no  authority  to  so  invite  or 
permit  the  plaintiff  to  ride  is  presumed,  and 
the  complaint  fails  to  rebut  this  presumption. 
It  follows  that  the  plaintiff  was  not  in  a  po- 
sition to  demand  the  exercise  of  care  on  the 
part  of  the  defendant,  and  could  only  recover 
for  a  willful  injury,  which  is  not  alleged.  It 
appears,  also,  that  the  invitation  or  permis- 
sion to  ride  in  the  cab  was  not  the  proximate 
cause  of  the  plaintitTs  injury.  While  he 
was  in  the  cab  upon  the  bridge,  the  colli* 
sion  occurred  by  the  alleged  negligence  of 
the  freight  train  in  not  stopping  before  run- 
ning upon  the  bridge.    For  these  reasons. 


costs." 

From  this  order  of  Judge  Klugh,  as  be- 
fore  stated,   the   plaintiff   has   appealed   on 
numerous   exceptions,    which   should   be   in- 
cluded in  the  report  of  this  caae.    We  will 
now  dispose  of  them.    It  will  be  observed 
that  all  the  exceptions  are  Intended  to  show 
that  the  circuit  Judge  committed  reversible 
error  in  sustaining  the  demurrer,  whose  sole 
purpose  waa  to  show  that  the  complaint  fail- 
ed to  state  facta  aufKclent  to  austain  a  cause 
of  action  against  the  defendant.    It  must  be 
borne  in  mind  that  the  complaint  does  not 
allege  that  the   plaintiff's  injuries,    receiv- 
ed by  him  while  in  the  cab  of  defendant, 
were  the  result  of  wantonness  or  willfulness 
on  the  part  of  the  defendant  to  him.    It  ap- 
pears that  there  was  no  contractual  relation 
existing  between  the  plaintiff  and  defend- 
ant   The  plaintiff  was  not  an  employ^  of 
the  defendant    He  waa  not  a  paasenger  for 
hire  on  defendant's  railroad  train.     In  addi- 
tion to  this,  it  is  not  alleged  that  the  defend- 
ant used  this  train  upon  which  plaintiff  rode 
for  any  other  purpose  than  to  carry  material 
to  its  new  bridge  over  the  South  Tigw  river, 
and  to  hoist  and  lower  the  said  material 
into  its  place  In  the  construction  of  its  said 
bridge.    Nor  does  it  appear  in  the  complaint 
that  the  conductor  and  engineer  of  said  ma- 
terial train  were  allowed  or  authorized  by 
the  defendant  raUroad  to  allow  any  one  of 
the  general  public  to  ride  upon  said  train. 
Indeed,  the  allegations  of  the  complaint  de- 
termined that  the  plaintiff  well  knew  the 
object   and   character   of  defendant   as   to 
said  material  train.    What  relation,  we  may 
ask  Just  here,  did  this  plaintiff  auatain  to  the 
defendant,  if  he  occupied  its  cab  attached 
to  its  material  train,  when  he  went  into  ita 
cab  by  permiaslon  of  the  conductor  and  en- 
gineer of  said  material  train,  without  the 
permission  or  authority  of  said  agents  to  so 
Invite  the  plaintiff  into  defendant's  said  cab? 
He  was  a  trespasser.    It  is  true^  he  could 
say  In  defense  of  such  trespass  that  the  same 
was  with  knowledge  of  defendant's  agents. 
But  when,  as  such  trespasser,  the  plaintiff 
seeks  to  hold  the  defendant  to  anawer  in 
damagea  for  any  Injuriea  received  by  him 
while  occupying  the  cab  attached  to  the  de- 
fendant'a  aaid  material  train,  he  must  stand 
or  fall  upon  the  question  of  the  conductor's 
or  engineer's  power  and  authority  to  allow 
him  to  ao  occupy  said  cab.    Was  the  power 
to  allow  the  plaintiff  to  so  ride  within  the 
agency  existing  between  the  conductor  and 
engineer,  on  the  one  side,  and  the  defendant 
railway,  on  the  other  aide?    There  is  no  al- 
legation in  the  oomplaint  showing  that  any 
.such  agency  existed.    On  the  contrary,   by 
ita  allegations,  the  complaint  when  strictly 
conatrued,    deniea    such    agency.    Then,     if 
plaintiff  was  a  treapasaer  upon  the  defend- 
ant's railway  train,  the  only  duty  the  defend- 


win  v.  Railroad  Co.,  23  S.  0.  540,  53  Am. 
Rep.  32,  it  is  said:  "But  to  a  trespasser  tbe 
company  owes  no  such  duty.  The  company 
is  not  bound  to  assume  or  even  expect  tliat 
trespassers  will  intrude  themselves  into  dan- 
gerous places  upon  their  trains,  and  is  there- 
fore under  no  obligations  to  provide  for  ttaelr 
safety  by  warning  them  of  the  danger  of 
their  unlawful  and  reckless  acts."  And  also 
in  the  case  of  Smalley  t.  Railroad  Co.,  57  8. 
C.  251,  35  S.  £.  492,  the  same  doctrine  is  ui>- 
beld.  Any  other  doctrine,  it  seems  to  us, 
would  impose  an  unnatural  care  and  respon- 
sibility upon  railroads.  They  are  organized 
for  wise  purposes,  and  should  respond  to  the 
duty  they  owe  the  public,  but  to  impose  ui>- 
on  them  the  burden  of  a  quasi  guardianship 
of  all  infant  trespassers  who  ride  in  cabs  or 
other  cars  not  intended  for  passengers  to 
occupy  is  extending  the  rule  too  far. 

The  first  exception  must  be  overruled.  It 
Is  the  duty  of  the  circuit  judge,  upon  demur- 
rer being  Interposed,  to  pass  upon  the  suffi- 
ciency of  the  facts  alleged  in  the  complaint 
to  sustain  the  plalntilTs  alleged  cause  of  ac- 
tion. 

The  second  exception  must  be  overruled. 
The  clrcnit  Judge  was  brought  face  to  face 
'With  the  failure  In  the  complaint  to  allege 
that  the  conductor  and  engineer  of  a  mate- 
rial train,  devoted,  as  alleged  by  the  com- 
plaint, to  speclflc  purposes,  had  any  author- 
ity from  defendant  to  invite  persons  to  take 
free  rides  in  the  cab  attached  to  a  material 
train.    His  duty  was  plain,  and  he  met  it 

The  third  exception  is  overruled,  for  the 
reasons  Just  given. 

The  fourth  exception  must  also  be  over- 
ruled. The  circuit  Judge  held  that  the  alle- 
gations of  fact  In  the  complaint  made  the 
plaintlfT  a  trespasser  on  defendant's  train. 
He  simply  declared  the  law  applicable  to  such 
fbcts. 

The  fifth  exception  is  overruled.  The  dr- 
cnlt  Judge,  in  testing  the  question  as  to  the 
cause  of  action  of  plaintiff  as  based  upon 
the  allegations  of  fact  in  the  complaint,  plain- 
ly saw,  and  so  stated,  that  plaintHTs  being  in 
the  cab  by  permission  of  conductor  and  en- 
gineer was  not  the  iHroximate  cause  of  his  in- 
juries. 

The  sixth  exception  must  be  overruled.  A 
reading  of  the  demurrer  Itself  shows  its  aim 
-was  to  point  out  the  failure  to  state  facts 
sufficient  to  sustain  a  cause  of  action.  The 
circuit  Judge  met  this  view,  and  sustained 
the  demurrer. 

The  seventh  exception  is  overruled.  It  is 
too  general. 

The  eighth  exception,  in  all  its  subdivi- 
sions, is  overruled.  It  would  be  a  monstrous 
doctrine  to  hold  a  railroad  liable  for  injuries 
to  trespassers,  except  upon  the  ground  of 
wanton  or  malicious  or  willful  disregard  of 
the  claims  of  humanity  by  such  railroad. 


owed  by  defendant  to  plalntur.  (a)  This  sub- 
division falls  under  the  class  of  duties  not 
owed  by  the  defendant  itself  or  by  Its  agenta 
(b)  The  employe  falls  to  come  imder  this  pro- 
vision of  the  law.  (c)  There  Is  no  liability 
of  defendant  under  this  subdivision.  (d> 
There  Is  no  application  of  this  doctrine  of  the 
law  to  the  facts  In  the  complaint,  (e)  The 
act  of  an  agent  can  only  be  Imputed  to  the 
principal  when  such  act  falls  within  the 
scope  of  authority  given  the  servant  by  the 
principal.  In  the  case  at  bar  no  such  re- 
sponsibility by  the  master  exists,  (f)  The 
allegations  of  fact  In  the  complaint  produce 
no  such  case  as  Is  set  out  In  the  subdivision, 
(g)  The  allegations  of  fact  show  no  neg- 
ligence—an  entire  absence  of  negligence— by 
the  defendant  Hence  this  subdivision  Is  un- 
supported, (h)  The  proposition  of  law  statedi 
in  this  subdivision  is  unsupported  by  the  al- 
legations of  fact  in  the  complaint  (1)  There 
is  no  doubt  but  that  the  defendant  owes  some 
duty  to  trespassers  upon  Its  track  or  In  Itv 
cars,  but  we  have  already  Indicated  the  ex- 
tent of  that  duty.  (J)  The  allegations  of  fact 
In  the  complaint  fall  to  make  out  a  case 
where  the  inrovlsions  of  law  set  oat  In  this 
subdivision  can  be  made  to  apply. 

It  follows,  therefore,  from  our  examina- 
tion of  these  exceptions,  that  they  must  all 
be  overruled,  and  the  demurrer  sustained,  as 
recommended  by  the  circuit  Judge  in  his  or- 
der. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

GARY,  A.  J.  (dissenting).  The  principal  Is 
liable  civiliter  not  only  for  the  aathorlzecl 
acts  of  its  agents,  but  likewise  for  those 
acts  which  he  does  in  the  exercise  of  the 
powers  conferred  on  him.  Reynolds  ▼.  Witte, 
13  S.  O.  6,  36  Am.  Rep.  678;  Skipper  ▼.  ManU' 
f&ctnrlng  Co.,  68  8.  O.  143,  36  S.  B.  509. 
When  the  conductor  tcdd  the  plaintiff  to  go 
Into  the  cab  of  the  material  train,  he  was  tai 
the  exercise  of  his  duties  as  conductor,  and 
the  defendant  is  respmislble  for  his  acts. 
The  plaintiff  Is  of  tender  years.  He  went  to 
the  railroad  train  for  a  lawful  purpose,  and 
entered  the  cab  by  permission  of  the  con- 
ductor. Under  these  circumstances,  he  was 
not  a  trespasser.  Sims  v.  Steadman,  62  S.  O. 
300,  40  8.  E.  677.    I  therefore  dissent 


IiIPSCK>IdB  T.  lilTTLEJOHN, 

(Supreme  Court  of  South  Carolina.    March  7, 

1902.) 

REPBRBNCB— ISStJBS  OF  FACT— JURY  TRIAL. 
In  a  suit  to  enjoin  a  landowuer  from  ob- 
Btnicting  a  public  road  or  a  private  way  across 
his  land,  wnere  the  right  to  use  such  way  i» 
denied  by  the  defendnnt,  it  is  error  to  refer 
the  issue  of  niiisaiico  to  a  referee,  defendant 
being  entitled  to  a  jury  trial. 


G.  Llttlejobn.    From  an  order  of  reference, 
defendant  appeals.     Reversed. 

Duncan,  Sanders  &  Hall  and  Butier  &  Os- 
borne, for  appellant  Stajrame  Wilson,  D. 
E.  Hydrick,  and  J.  C.  JefFerles,  for  appellee. 

POPE,  J.  Jadge  Ttownsend,  at  chambers, 
after  due  notice,  granted  an  wder  against  the 
opposition  to  such  order  by  the  defendant, 
by  whicb  he  ordered  "that  It  be  referred  to 
J.  C  Otts,  Esq.,  as  special  r^eree  herein,  to 
take  the  testimony  in  this  case  and  report 
the  same  to  the  court,  September  6,  1901." 
From  this  order  the  defendant  has  appealed, 
and  at  the  hearing  before  this  court  aban- 
doned all  the  grounds  of  appeal  except  those 
numbered  10,  12,  13,  and  15,  which  are  as 
follows:  "(10)  In  not  holding  that,  if  this  be 
a  civil  action.  It  must  be  an  action  for  dam- 
ages, and  that.  In  granting  an  order  of  refer- 
ence, defendant  would  be  deprived  of  the  right 
of  having  the  case  submitted  to  a  Jury,  and 
In  not  refusing  said  order  of  refa«nce."  "(12) 
In  not  holding  that  the  pleadings  raise  the 
question  of  title,— as  to  whether  the  title  In 
the  alleged  roads  Is  in  the  public  or  in  the 
defendant,  and  that  therefore,  the  question 
should  be  submitted  to  a  Jury.  (13)  In  not 
specifying  in  said  order  what  testimony  the 
referee  should  take,  or  upon  what  Issues  such 
testimony  should  be  taken,  thereby  leaving  It 
open  for  the  referee  to  take  testimony  upon 
all  Issues,  and  so  deprive  tbe  defendant  of 
the  right  of  baying  such  examination  of  wit- 
nesses taken  In  tbe  presence  of  a  Jury." 
"(15)  Erred  in  granting  the  order  of  refer- 
ence, iMcause  it  would  deprive  defendant  of 
the  right  of  trial  by  Jury  to  determine  wheth- 
er or  not  there  were  such  public  road  or  pri- 
vate path  on  defendant's  premises;  and.  if 
so,  whether  such  public  road  or  private  path 
was  obstmcted  by  defendant" 

To  understand  the  application  of  these 
grounds  of  appeal  to  tbe  case  at  bar,  we  think 
the  pleadings  should  be  made  to  appear. 
The  complaint  (omitting  the  caption)  was  as 
follows: 

"Plaintiff  alleges:  (1)  That  be  is  a  citizen, 
freeholder,  and  taxpayer  of  said  county 
[Cherokee],  with  land  upon  each  side  of  tbe 
land  of  defendant  through  which  mns  tbe 
highway  hereinafter  mentioned.  (2)  That 
there  now  exists,  and  for  more  than  twenty 
years  prior  to  its  obstruction  by  defendant 
tbere  had  existed,  a  public  road  or  private 
path  in  said  county  and  state,  which  connects 
and  connected  for  said  period  the  following 
public  roads,  to  wit:  (a)  The  Green  River 
road,  running  by  J.  D.  .lefferles'  mill  and 
Pacolet  Mills;  (b)  the  Pacolet  Illver  road, 
running  alongside  of  Pacolet  river,  and  by 
residence  of  D.  H.  Mathis;  and  (c)  the  Bur- 
gess Sawmill  road,  whicb  connects  the  two 
last  named  roads  and  runs  by  the  McAbe 


fendant  (3)  That  until  obstructed  by  de- 
fendant said  public  road  or  private  path  had. 
for  more  than  twenty  years,  been  used  by 
the  public  for  public  and  private  ptirposes, 
(H>enly  and  continuously,  adversely  and  no- 
toriously; and  the  puldlc  and  this  plaintiff 
had  exercised  this  right  as  matter  of  right 
to  use  and  travel  said  road  at  any  and  ail 
times  without  let  or  hindrance  of  any  one. 
and  be  and  they  still  have  such  rlgbt  (4i 
That  at  the  purchase  of  the  land  throngb 
which  said  road  runs  the  defendant  recog- 
nized the  existence  thereof  as  a  public  road, 
and  the  right  of  tbe  plaintiff  and  those  living 
on  plalDtifT's  land,  and  of  the  public,  to  trav- 
el and  use  the  same,  and  defendant  received 
conveyance  of  the  said  land  from  the  plain- 
tltr  with  that  right  recognized  between  them, 
though  not  so  specific  In  tbe  conveyance,  be- 
cause unnecessary;  that  defendant  well 
knew,  as  reason  for  such  recognized  right  in 
plaintiff  of  said  road,  that  it  was  the  only 
practicable  way  of  Ingress  or  egress  to  and 
from  plaintiff's  surrounding  property,  with 
reference  to  either  the  Green  River  or  the 
Pacolet  River  roads,  and  that  said  road  was 
necessary  to  the  enjoyment  of  said  property. 
(5)  That,  notwithstanding  the  facts  above  al- 
leged, defendant  In  flagrant  and  selfish  dis- 
regard and  defiance  of  the  aforesaid  rights  of 
tbe  public  and  this  plaintiff  In  said  road,  has 
heretofore  closed,  obstructed,  plowed  up,  ami. 
so  far  as  be  could,  obliterated  the  same, 
thereby  depriving  tbe  public  and  this  plain- 
tiff of  their  right  to  the  use  thereof;  and  de- 
clared and  still  declares  his  purimse  to  con- 
tinue said  obstructions,  and  to  exclude  the 
public  and  this  plaintiff  from  same:  and 
thereby  has  prevented  and  still  prevents  them 
from  using  said  road,  to  the  deprivation  of 
their  rights  therein  and  irreparable  injury  to 
this  plaintiff.  (6)  That  plaintiff  is  without 
adequate  remedy  save  in  the  protection  of 
this  court  against  the  further  and  continued 
obstructions  of  said  road  by  defendant,  and 
against  the  interference  of  him  with  the  use 
thereof  by  the  public  and  this  plaintiff. 
Wherefore  plaintiff  asks  Judgment:  (1)  That 
defendant,  his  agents  and  servants,  be  en- 
Joined  from  In  any  way  obstructing  said 
road,  or  in  any  wise  Interfering  with  the  full 
and  free  use  thereof  by  the  public  and  this 
plaintiff  as  a  public  road.  (2)  For  such  otlivr 
relief  as  may  be  Just" 

To  this  complaint  the  defendant  answers: 
"The  above-named  defendant,  answering  the 
complaint  herein:  (1)  Admits  so  much  of 
said  complaint  as  alleges  that  plaintiff  Is  a 
citizen,  freeholder,  and  taxpayer  in  said  coun- 
ty; (2)  denies  each  and  every  other  allega- 
tion contained  in  said  paragraph,  and  each 
and  every  paragraph  or  portion  thereof  In 
said  complaint  not  herein  admitted,  explain- 
ed, or  denied.  Further  answering,  the  de- 
fendant alleges:    (1)  That  the  land  whereon 


purchased  from  the  plalntUi,  and  tnat  at  no 
time  within  defendanfs  memory  has  there 
ever  been  a  public  road  running  through  aald 
land,  nor  any  neighborhood  road,  or  any  oth- 
er road  nor  path  dedicated  to  the  public  or 
to  any  Individual,  either  by  grant  deed,  pro- 
scription, or  otherwise.  (2)  That  If  at  any 
time  there  was  ever  such  public  road,  path, 
or  other  road  open  to  public  uses,  aald  roads 
have  been  discontinued  for  more  than  twenty 
years,  and  such  discontinuance  is  a  bar  to 
this  action,  and  at  no  time  has  any  complaint 
been  made  to  d^endant  by  any  person  or 
persons  except  the  plaintiff  herein,  concern- 
ing such  roads.  For  a  further  defaise,  the 
defendant  alleges:  (1)  That  a  portion  of  de- 
fendants land  was  purchased  from  the  plain- 
tiff, and  the  plaintiff  on  the  3d  day  of  Jan- 
uary, 1898,  executed  to  defendant  his  deed 
of  conveyance  therefor,  which  deed  contain- 
ed, among  other  things,  the  following  pro- 
visions, after  a  description  of  the  premises: 
'Reserving  and  retaining  unto  myself,  the 
right  to  locate  and  always  have  a  wagon 
road  through  the  said  tract,  as  may  best  suit 
my  convenience,' — which  shows  that  there 
was  never,  as  far  as  plaintiff  Is  concerned, 
any  public  road  or  path  through  said  place. 
This  deed  was  rejected  by  the  defendant, 
and  thereafter,  to  wit,  on  the  21th  of  Jan- 
uary, 1888,  plaintiff  conveyed  said  tract  of 
land  to  defendant  by  deed  with  full  cove- 
nants of  warranty,  and  at  no  time  did  de- 
fendant recognize  the  existence  of  any  road 
of  public  nature,  nor  the  right  of  plaintiff  or 
any  one  else  to  pass  through  and  across  the 
said  lands  of  the  defendant  without  the  con- 
sent of  the  defendant;  and,  further,  that 
plaintiff  has  other  roads  wbereby  bis  lands 
are  accessible  without  passing  over  and 
across  defendant's  lands.  (2)  That  defend- 
ant has  never  obstructed  any  roads  of  a  pub- 
lic nature,  but  stretched  wires  across  a  road 
through  defendant's  yard  for  the  purpose  of 
preventing  plaintiff  from  riding  and  driving 
over  and  across  defendant's  lands.  (3)  That 
plaintiff  has  mallcloualy  and  Intentionally 
trespassed  upon  defendant's  lands,  by  riding 
and  driving  thereon,  and  causing  bis  serv- 
ants and  agents  to  pass  and  drive  wagons 
over  and  across  said  lands,  and  plaintiff  has 
broken  down  and  destroyed  wire  fencing  and 
brush  fencing  which  defendant  had  con- 
structed to  protect  his  lands,  and  to  keep  his 
cattle  in  his  pastures,  and  had  insulted  and 
threatened  to  strike  plaintiff  and  plaintiff's 
•wife  while  they  were  following  lawful  pur- 
suits and  on  defendant's  own  premises,  and 
has  caused  plaintiff  and  plaintiff's  servants 
to  be  arrested  and  tried  before  the  sesslms 
court  on  untenable  charges,  with  the  avowed 
purpose  of  causing  defendant  to  expend  mon- 
ey in  defense  of  said  prosecution,  and  to 
'drive  defendant  to  his  homestead,'  and  to 
harass  and  compel  defendant  to  give  him  a 
40  S.E.-65 


law.  •  •  •  Wherefore  the  defendant  prays 
that  the  complaint  herein  be  dismissed,  with 
costs,  and  tbat  plaintiff,  his  servants  and 
agents,  "be  enjoined  and  restrained  from  en- 
tering up<»i  or  in  any  wise  trespassing  upon 
the  lands  of  the  defendant,  and  that  [plain- 
tiff] defendant  give  a  good  and  sufficient 
bond  for  compliance  therewith." 

An  examlnatl<Mi  of  these  pleadings  must 
lead  the  mind  to  the  conclusion  that  the 
plaintiff  claims  for  himself  and  the  general 
public  a  use  of  the  lands  which  be  admits 
are  owned  in  fee  by  the  defendant;  that  is, 
that  there  Is  a  puUic  road  on  and  over  said 
lands  which  the  defendant  notoriously  ob- 
structs, so  that  the  plaintiff  and  the  general 
public  cannot  use.  On  the  contrary,  the  de- 
fendant insists  that  the  plaintiff  and  the 
general  public  have  no  public  or  private 
road  over  his  lands,  and  especially  over  those 
lands  which  the  plaintiff  conveyed-  to  the 
defendant;  the  defendant  alleging  that  be 
refused  plalntlfTs  deed  to  the  land  he  sold 
to  defendant  until  the  plaintiff  had  expunged 
therefrom  any  admission  that  be,  the  plain- 
tiff, should  be  allowed  to  have  a  right  of  way 
across  said  land.  What  issues  are  raised 
by  these  pleadings?  Very  clearly,  they  are 
that  the  defendant  is  obstructing  a  highway. 
This  is  asserted  on  one  side  and  squarely  de- 
nied on  the  other.  If  it  is  a  highway,  then 
plaintiff  Is  entitled  to  an  injunction  against 
defendant  If  it  Is  not  a  highway,  then  the 
defendant  is  entitled  to  enjoy  his  own  lands 
freed  from  any  claim  to  a  highway  over  the 
same.  It  Is  a  nuisance  to  put  wire  fences 
across  the  supposed  right  of  way,  if  the  pub- 
lic has  a  right  to  a  highway  or  private  path 
across  the  lands,  or  It  is  not  a  nuisance  to  do 
so  if  no  highway  or  private  path  exists  to  the 
general  public.  How  is  such  an  issue  to  be 
tried,— in  a  court  of  equity  or  in  a  court  of 
law  before  Judge  and  Jury?  The  answer  to 
this  question  must  depend  upon  the  solution 
of  this  other  question:  Is  not  the  assertion 
of  a  right  by  the  public  to  pass  upon  the 
lands  of  the  defendant  against  bis  will  an 
Invasion  of  the  rights  of  the  owner  of  the 
fee  to  land?  It  seems  to  be.  Where,  then, 
under  our  law,  must  such  issues  be  tried? 
Clearly,  in  the  court  on  the  law  side  before 
a  Jury.  But  It  may  be  said,  why  cannot  the 
court  of  equity  try  the  whole  issue?  Simply 
because  the  constitution  and  other  laws  of 
this  commonwealth  forbid  the  courts  of  eq- 
uity to  try  titles  to  land.  Once  established 
on  the  law  side  of  the  court  that  the  defend- 
ant Is  guilty  of  a  nuisance  in  putting  wire 
fences  or  other  obstructions  across  a  public 
road  or  private  path,  as  the  latter  is  called 
In  the  law  books,  then  the  court  of  equity 
can  apply  the  remedy  of  Injunction  to  re- 
strain such  defendant  from  in  any  way  ob- 
structing the  public  road, .  but  not  before. 
The  defendant  objected  to  any  reference  to 


Mlnlug  Co.,  42  S.  C.  06,  19  S.  E.  100&;  Alston 
T.  Llmebouse,  eo  S.  0.  509,  30  S.  K  188; 
and  many  other  cases.  Reference  has  been 
made  hi  the  argument  presented  by  the  re- 
spondent to  the  case  of  McClellan  y.  Taylor, 
54  S.  a  430,  32  S.  £.  527,  as  supporting  the 
Jurisdiction  of  the  court  on  its  equity  side 
to  hear  and  determine  this  contention;  but 
an  examination  of  that  case  will  show  that 
such  case  will  not  help  the  respondent,  for 
in  that  case  it  was  claimed  that  the  use  of 
the  right  of  way  was  as  a  licensee.  Of 
course,  such  a  license  was  revocable  at  the 
will  of  the  owner  of  the  land,  under  the  facta 
in  that  case.  Xlie  owner  did  revoke  the  li- 
cense. The  former  licensee  persisted,  time 
after  time,  in  the  exercise  of  the  license, 
though  revoked.  How  different  are  the  alle- 
gations of  facts  In  this  case.  Here  It  Is 
either  a  nuisance  or  no  nuisance.  The  pub- 
lic road  exists  or  It  does  not  exist  So  all 
the  exceptions  must  be  sustained,  and  the 
order  of  reference  must  be  revoked. 

It  is  the  Judgment  of  this  court  that  the 
order  of  reference  appealed  from  must  be 
set  aside,  and  that  the  action  be  remitted 
to  the  circuit  court 


liOOKHART  T.  SBVBRAXCB. 

(Supreme  Court  of  South  Carolina.    March  10, 

1902.) 

JUDGMENT  ON  REMAND— COSTS. 
Where  a  judgment  of  the  supreme  court 
provides  that  plaiutiff  shall  pay  to  the  defend- 
ant a  certain  sum  on  performance  of  certain 
acts  by  defendant  It  is  error,  on  remand  to 
compel  defendant  to  accept  such  sum,  less  the 
costs  in  the  action  taxed  against  him. 

Appeal  from  common  pleas  circuit  court  of 
Florence  county;   Gage,  Judge. 

Action  by  W.  J.  Lockhart  against  B.  O. 
Severance.  From  an  order  enforcing  on  re- 
mand a  judgment  of  the  supreme  court,  de- 
fendant appeals.    Modified. 

W.  F.  Clayton,  for  appellant  Wilcox  ft 
Wilcox,  for  appellee. 

JONES,  J.  This  appeal  Involves  a  con- 
struction of  the  judgment  of  this  court  an- 
nounced In  a  former  appeal  herein  (57  S.  0. 
131,  35  S.  E.  506)  in  these  words:  "The 
judgment  of  the  circuit  court  Is  reversed, 
and  the  case  remanded,  with  the  judgment 
of  this  court  that  the  defendant  specifically 
perform  bis  contract  by  executing  to  plain- 
tiff a  quitclaim  deed  of  the  said  premises, 
upon  the  payment  by  plaintiff  to  defendant 
of  the  sum  of  $12S,  and  for  any  proceedings 
proper  or  necessary  to  enforce  this  Judg- 
ment." After  remittitur,  and  upon  the  call 
of  the  case,  the  circuit  court  <m  motion  of 
the  attorneys  for  the  plaintiff,  and  over  the 


With  the  clerk  of  this  court  the  sum  of  $125; 
that  the  defendant,  within  two  weeks  trom 
the  date  of  this  order,  deposit  with  the  clerl. 
of  this  court  a  quitclaim  deed  duly  executed, 
conveying  to  plaintiff  the  premises  described 
In  the  complaint;   and  that  the  clerk  of  thii 
court  deliver  said  deed  to  the  plaintiff,  aoA 
that  he  pay  out  of  the  sum  so  paid  the  coti 
of  this  action,  and  that  the  balance  theieaf 
be  paid  to  defendant    I  conceive  the  order 
of  the  supreme  court  to  be  purely  administra- 
tive, and,  therefore,  permissive  of  this  order." 
It   Is   excepted   by   defendant   appellant 
that  the  circuit  court  erred  in  holding  that 
the  judgment  of  this  court  was  merely  ad- 
ministrative, and  in  requiring  the  cost  of  tfat 
case  to  be  paid  out  of  the  money  which  it 
was  adjudged  should  be  paid  to  the  defend- 
ant   We  think  appellant's  exceptions  must 
be  sustained.     The  judgment  of  this  court 
on  the  former  appeal  was  that  defendant 
should   execute  the  deed   to  plaintiff  upor. 
the  payment  by  plaintiff  to  him  of  a  speci- 
fied sum,  viz.,  |125,  whereas,  the  judgment 
of  the  circuit  court  requires  the  defendant 
to  receive  a  less  sum,  the  balance  of  $12.' 
remaining  after  the  payment  of  the  costs 
of  the  action.     The  judgment  of  the  clrcuii 
court  Is,  therefore,  so  modified  as  to  requirt 
the  clerk  of  the  court  to  pay  ow  to  tb( 
defendant  the  whole  amount  of  $125,  whici 
plaintiff  has  deposited  or  shall  deposit  wit 
him  pursuant  to  said  order,  without  deduc 
tion  of  the  coats  of  the  action. 


PROTESTANT  EPISCOPAL  CHURCH   0 

PARISH    OP    ST,    PHILi.IPS    ▼. 

PRIOLEAU,  County  Auditor. 

(Supreme  Court  of  South  Carolina.     M.ar«A 

1902.) 

TAXATION— EXEUPTIONS-PARSONAQB. 
Under  Const  art  10,  {  4,  pro^idiug  tl 
churches  and  parsonages  shall  be  exempt  fr 
taxation,   a  parsonage  belonging  to    a   chur 
whidi  the  pastor  rents,  and  collects   and 
plies  the  rent  to  his  salarv  or  the  rent  of 
other  residence,  does  not  lose  its  <diara(.-ter 
a  parsonage,  and  is  exempt  from  taxation. 

Petition  of  the  Protestant  Eplso 
Church  of  the  Parish  of  St  PhUUps  f  o 
writ  of  mandamus  against  William  H.  r 
leau,  county  auditor.    Writ  granted. 

The  following  petltlmi  waa   filed    In 
cause: 

"The  petition  of  the  Protestant  E^isc 
CSiurch  of  the  Parish  of  St  Phillips,  in  C 
leston.  In  the  state  of  South  Carolina 
spectfully  showeth:  (1)  That  yoar  petitl 
the  Protestant  Episcopal  Chun^  of  tbe 
Ish  of  St  Phillips,  m  Charleston,  in  tlie 
of  South  Carolina,  Is  a  body  politic 
corporate,  by  virtue  of  and  under  &n  a 
the  general  assembly  of  the  said    atai 


ate  oa  the  east  side  of  Glebe  street,  between 
George  and  Wentworth  Btreets,  In  the  city 
of  Cbarleston,  In  the  count?  of  Cbarleeton 
and  In  the  state  of  South  Carolina,  measur- 
ing about  100  feet  by  about  150  feet,  being 
lot  numbered  9  <m  the  plan  of  the  glebe 
lands  of  St  Phillips,  made  by  R.  Q.  Pinck- 
ney,  surveyor,  and  of  record  at  page  126  Of 
Plat  Book  A  No.  1,  In  the  office  of  the  reg- 
Isrter  of  mesne  conveyances  for  the  aald  coun- 
ty of  Charleston,  and  known  as  Nos.  6  and 
8  Glebe  street.  That  the  above-named  Wil- 
liam H.  Prioleau  is  the  duly  appointed,  com- 
missioned, and  qualified  county  auditor  of 
the  said  county  of  Charleston.  (2)  That  the 
said  lot  of  land  was  very  many  years  ago 
set  apart  and  the  building  thereon  was  orig- 
inally erected  as  a  parsonage,  and  that  they 
have  been  ever  known  as  'St  Phillips  Par- 
sonage,' and  ever  exempted  from  taxation 
ttntU  the  year  1888,  when  they  were  assessed 
and  valued  for  taxation  by  the  board  of  as- 
sessors on  your  petitioner's  'return*  for  that 
year  (although  stated  by  your  petitioner  in 
said  'return'  to  be  exempt  from  taxation), 
and  were  thereupon  placed  by  the  county 
auditor  on  the  tax  duplicates  of  the  said  coun- 
ty of  Charleston,  and  have  since  appeared  on 
said  duplicate,  and  taxes  have  been  charged 
and  levied  thereon  by  the  county  auditor 
from  year  to  year.  (3)  That  your  petitioner 
is  advised  that  the  said  lot  of  land  and  the 
IniUding  fiiereon  is  exempt  from  taxation 
imder  section  4,  art  10,  of  the  constitution' 
of  the  state  of  South  Carolina,  whidi  said 
section  4  reads  as  follows:  'Sec.  4.  There 
shall  be  exempt  from  taxation  all  county, 
township  and  municipal  property  used  ex- 
clusively for  public  purposes  and  not  for 
revenue,  and  the  pr(«)erty  of  all  scho<d8,  col- 
leges and  institutions  of  learning,  all  char- 
itable instltntlans  in  the  nature  of  asylums 
for  the  infirm,  deaf  and  dumb,  blind,  idiotic 
and  indigent  persons,  except  where  the  prof- 
its of  sudh  institutions  are  applied  to  pri- 
vate uses;  all  public  libraries,  churches,  par- 
Snnages  and  burying  grounds;  but  proi)erty 
of  associations  and  societies,  although  con- 
nected with  charitable  objects,  shall  not  be 
exempt  from  state,  county  or  municipal  taxa- 
tion: provided,  that  as  to  real  estate,  this 
exemption  shall  not  extend  beyond  the  build- 
ings and  premises  actually  occupied  by  8u6h 
schools,  colleges.  Institutions  of  learning, 
asylums,  libraries,  churches,  parsonages  and 
Ijurlal  grounds,  although  connected  with  char- 
itable objects'  (4)  That  on  or  about  the  9th 
day  of  March,  1899,  your  petitioner  presented 
to  the  comptroller  general  of  the  state  of 
South  Carolina  a  petition  setting  forth  the 
facts  of  the  case  and  asking  relief,  as  will 
fully  appear  by  reference  to  fixe  said  peti- 
tion, hereunto  annexed  as  part  and  parcel 
hereof,  and  to  which  refwence  is  craved  as 
often  as  may  be  necessary;  but  that  the  said 


which  said  advice  of  the  attr.mey  general  is 
embodied  In  the  letter  dated  May  9,  1809, 
hereto  annexed  as  part  and  parcel  hereof, 
and  reference  thereto  is  craved  as  often  as 
may  be  necessary.  (5)  That  your  petitioner 
has  resorted  to  all  the  lawful  means  known 
to  your  petitioner  to  procure  an  exemption 
tmm  taxation  of  the  said  lot  of  land  and 
the  building  thereon,  and  Is  advised  that  there 
is  no  adequate  temedy  other  tiian  a  writ 
of  mandamus  to  procure  such  exemption. 
Wherefore  your  petitioner,  asking  the  aid  of 
this  honorable  court  prays  that  a  writ  of 
mandamus  be  issued,  directed  to  the  said 
county  auditor,  commanding  him  to  correct 
your  petitioner's  said  'return,'  and  also  the 
said  tax  duplicates,  either  by  striking  there- 
from and  omitting  altogether  the  said  lot  of 
land  and  the  building  thereon,  or  else  by 
striking  out  the  assessment  and  valuation 
of  the  same  placed  on  the  said  *retnm'  and 
tax  duplicates,  and  marking  and  declaring 
the  same  to  be  exempt  from  taxation.  And 
that  your  petitioner  may  have  such  further 
or  other  relief,  or  both,  as  may  be  just  and 
meet  And  your  petitioner  will  ever  pray, 
and  so  forth." 

T.  W.  Bacoi:,  for  petitioner.  U.  X.  Qunter, 
Asst  Atty.  Gen.,  for  respondent 

JONES,  J.  This  Is  an  application  in  fhe 
original  jurisdiction  of  this  court  for  a 
writ  of  mandnmuB  to  compel  the  county  au- 
ditor of  Charleston  cotmty  to  correct  the 
tax  duplicate  by  striking  therefrom  the  as- 
sessment of  the  lot  in  the  dty  of  Charles- 
ton known  as  "St  Phillips  Parsonage,"  which 
it  is  claimed  by  petitioner  is  exempt  from 
taxation  under  article  10,  S  4,  of  the  con- 
stitution. The  only  question  in  the  case  aris- 
ing on  demurrer  to  the  petition,  which  is 
reported  herewith,  Is  whether  said  property 
is  exempt  from  taxation.  It  appears  from 
the  petition  and  exhibits  tliat  the  lot  and 
buildings  claimed  to  be  exempt  from  taxa- 
tion is  the  property  of  the  Protestant  Epis- 
copal Church  of  the  Parish  of  St  Phil- 
lips, tn  Charleston,  In  the  state  of  South 
Carolina,  whldi  was  incorporated  under  an 
act  approved  December  20,  1791;  that  said 
lot  and  buildings  thereon  have  constituted 
and  have  been  known  as  the  parsonage  of 
said  church  for  over  100  years,  and  have 
never  been  taxed  until  the  year  1808,  when 
said  pr;iperty  was  placed  on  the  tax  books, 
and  taxes  levied  th«-eon  then  and  ever  since; 
that  said  lot  and  buildings  at  the  time  of 
their  assessment  for  taxation  in  1898  were 
not  actually  occupied  by  the  rector  or  par- 
son of  said  church,  but  were  rented  out  the 
rector  or  parson  hiring  another  residence  in 
a  different  locality  for  his  personal  con- 
Tenlence,  and  the  rent  derived  from  said 
parsonage  was  appropriated  to  the  salary  of 


irom  taxaaon.  Arucie  lu,  8  4.  or  tne  con- 
stitution, proTidea:  "Tliiere  shall  l>e  exempt 
from  taxation  •  •  •  all  •  •  •  par- 
sonages: •  •  •  provided,  tliat  as  to  real 
estate  tbis  exemption  sball  not  extend  be- 
yond the  buildings  and  premises  actually  oc- 
cupied by  such  •  »  •  parsonages,  •••  al- 
though c(Hmected  with  charitable  objecta" 
The  premises  in  question  constituting  and 
known  as  "St.  Phillips  Church  Parsonage," 
and  being  set  apart  for  the  actual  use  and 
occupancy  of  its  parson,  does  not  lose  its 
character  as  a  "xKirsonage"  merely  liecause 
the  parson,  for  his  personal  convenience, 
should  permit  another  to  occupy  said  prem- 
ises, and  use  the  rent  thereof  in  procuring 
another  more  conveni«it  residence.  It  does 
not  appear  that  said  premises,  used  as  a  par- 
sonage for  over  100  years,  has  ceased  to  be 
such. 

It  is  therefore  the  Judgment  of  this  court 
that  tiie  writ  of  mandamus  issue  as  prayed 
for  in  this  petition. 


GIbREATH    T.    GREENVTIiLB    OOUNTT. 

(Supreme  Court  of  South  Carolina.    March  11, 

1902.) 

SHBRIFF8-GOHPEN3ATION— DIBTINO  PRIS- 
ONERS. 

Acts  18(Mi  (22  St.  at  Large,  p.  228),  re- 
lating to  the  compensation  of  BDeriifs,  and  the 
aoiendmenta  thereto,  having  l>eeD  held  oncon- 
stitntional  and  void  as  a  general  law,  and  l>e- 
Ing  drawn  so  that  all  the  parts  thereof  are  de- 
pendent on  each  other,  making  it  apparent  that 
the  legislature  would  not  have  enacted  one 
without  the  other,  in  so  far  as  it  amends  Rev. 
St.  i  25411,  affecting  the  dieting  fees  of  the 
sheriff  for  Greenville  county,  is  unconstitu- 
tional, and  the  sheriff  is  entitled  to  30  cents 
per  day  for  dieting  prisoners,  under  Id.  §  2otil. 

Appeal  from  common  pleas  circuit  court  of 
Greenville;   Benet,  Judge. 

Action  by  P.  D.  Glireath  against  Green- 
ville county.  Judgment  for  plaintiCC.  De- 
fendant appeals.    Affirmed. 

Heyward,  Dean  &  Earle,  for  appellant. 
B.  A.  Morgan,  for  appellee. 

McIVER,  0.  J.  This  case  was  heard  by 
bis  honor,  Judge  Benet,  upon  an  agreed  state- 
ment of  facts,  which  presented  the  single 
questiim  of  law,  whether  ttae  plaUitlff,  as 
sheriff  of  Greenville  county,  was  oitltled  to 
charge  the  county  80  c^ts  per  day  for  diet- 
ing prisoners,  on  its  account,  while  in  Jail. 
The  circuit  judge  held  that  the  plaintiff  was 
entitled  to  charge  30  cents  per  day,  and  was 
not  limited  to  a  charge  of  20  cents  per  day, 
as  contended  for  by  the  defendant,  and  ren- 
dered Judgment  accordingly.  From  this  Judg- 
ment the  county  appeals,  upon  the  single 
ground  tbat  there  was  error  in  so  holding. 

It  is  conceded  that  under  the  provisions  of 
section  25G1  of  the  Revised  Statutes  of  1893 


vtsion  uas  since  oeen  aiterea  or  repeaiea  oy 
some  valid  legislation,  there  can  be  no  doubt 
that  the  Judgment  of  the  circuit  coort  was 
right.    It  Is  contended,  however,  by  the  ap- 
pellant, that  the  provisions  contained  in  tlie 
Revised  Statutes  alMve  referred  to  have  been 
altered  by  the  act  of  1896  <22  St.  at  Iak.: 
p.  22G),  as  am«ided  by  the  act  of  1897  (22 
St  at  Large,  p.  4M),  and  by  the  acts  of  l^i; 
(22  St  at  Large,  pp.  739,  740).    To  this  con- 
tention the  respondent  replies  that  the  act 
of  1896,  as  well  as  the  acts  amendatory  there- 
of, is  unconstitutional  and  v(Md,  and  bas  been 
so  held  to  be  in  the  case  of  Dean  v.  Spartan- 
burg Co.,  69  S.  C.  110,  87  S.  E.  228,  recog- 
nized and  followed  in  the  sulisequent  caso 
of  Nance  t.  Anderson  Co.,  60  8.  C.  501.  3u 
8.  E.  5.    Counsel  for  appellant  andettake  to 
differentiate  this  case  from  the  case  of  Dean 
T.  Spartanburg  Co.  by  contending  tbat  the 
only  question  in  that  case  was   as  to  tlie 
provision   relating   to    Spartanburg   coanty. 
which  was  specially  mentioned  in  section  2 
of  the  act  of  1896  as  one  of  the  counties 
exempt  from   the  operation  of  the  act  b; 
virtue  of  the  proviso  to  that  section,  which 
infected  the  act  with  the  vice  of  unconstitu- 
tlonaUty,  while  here  a  very  different  question 
is  presented,  for  here  the  question  relates  to 
the  comity  of  Greenville,  which  was  not  men- 
tioned in  the  second  section  of  the  act  and 
was  not  therefore,  intended  to  be  exempted 
frtMU  the  operation  of  the  act;  and  hence  the 
provisions  of  the  first  section,   which,   if  it 
stood  alone,  would  be  free  from  any  consti- 
tutional infirmity,  would,  therefore,  effect  a 
change  In  the  previous  law,   wba-eby   the 
charge  for  dieting  prisoners  in  Jail  would  be 
reduced  from  80  to  20  cents  per  day.     This 
position   rests  upon  the  doctrine   that   it  is 
competent  for  a  court  to  declare  one  portion 
of  a  statute  unconstitutional,  leaving  the  oth- 
er portions  of  the  statute,  not  infected  with 
any  constitutional  inflrmity,  valid.     But,  says 
Judge  Cooley  in  his  valuable  woiic  on  Con- 
stitutlMial  Limitations  (at  pages  178.    ITdi. 
this  doctrine  is  subject  to  several  qoallfi^-a- 
tlons,  one  of  wliich,  in  speaking  of  a  statute 
containing  several  provisions,   he   states  as 
follows:    "If  they  are  so  mutually  connected 
with  and  dependent  on  each  other,  as  con- 
ditions, considerations,  or  compensatioiis  for 
each  other,  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole,  and  if 
all  could  not  be  carried  into  effect  the  lejris- 
lature  would  not  pass  the  residue  independ- 
ently; then  if  some  parts  are  uncoostltiition- 
al,   all   the   provisions   which  are   thus    d*^ 
pendent  conditional,  at  connected  must  fa!l 
with  them."     Now,   It  is  obvious   that   the 
act  of  1806  shows  on  its  face  that  the  I^ris^ 
lature  did  not  intend  to  pass  such  an   act 
except   upon   the  conditions  and  exceptions 
stated  In  the  proviso  to  the  second  section, 
the  effect  of  which  was  to  deprive  tbe  act 
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Mordecai  &  Gadsden,  toe  appdlamt 
MltcbeU  &  Smith,  for  respondent. 

JONES,  J.  In  this  iictlon  for  damages  for 
p«8onal  Injury  through  alleged  negligence 
of  the  defendant  company,  the  plaintiff  re- 
covered a  verdict,  and  the  defendant  moved 
for  a  new  trial  on  the  minutes  of  the  court 
for  assigned  error  in  the  admission  of  cer- 
tain evidence.  New  trial  having  l>een  re- 
fused, the  defendant  now  appeals  to  this 
court  The  case  before  us  falls  to  show 
whether  any  judgment  had  lieen  entoed  up- 
on the  verdict  rendered,  and,  as  this  court 
has  frequently  held  that  it  will  not  consider 
appeals  from  a  verdict  mertiy,  this  would 
be  sufficient  ground  tat  a  dismissal  of  the 
appeal.  AU  v.  Hlers,  68  S.  G.  6K7,  38  S.  E. 
157.  We  will,  however,  say  that  the  excep- 
tions taken  cannot  be  sustained.  When  the 
case  was  called  for  hearing,  the  defendants 
moved  for  a  conthiuance  on  account  of  the 
abeoice  of  a  witness,  John  Dom,  who  was 
motor  man  In  charge  of  the  car  that  ran  over 
and  Injured  plaintiflr,  upon  an  afBdavit  by 
one  of  the  defendant's  counsel,  which,  among 
other  things,  contained  a  statement  of  what 
said  witness  would  swear  If  present,  pre- 
viously made  In  writing  by  the  witness  him- 
self. The  case  shows  that:  "After  the  read- 
ing of  this  affidavit,  the  presiding  Judge  ask- 
ed If  counsel  for  plaintiff  would  admit  that 
the  witness  if  present  would  testify  for  the 
defendant  to  the  effect  set  out  In  the  affidavit, 
and  go  to  trial  or  not  PlalntifTs  counsel 
stated  that  he  would  be  willing  to  admit 
that  the  witness  if  produced  would  testify 
In  chief  to  the  effect  set  out  In  the  affidavit 
im>vlded  that  they  would  be  allowed  to  con- 
tradict and  added  that  he  had  the  written 
statement  of  the  witness,  with  which  he 
would  desire  to  contradict  him.  The  Judge 
stated  that  the  plalndfTs  counsel  would  have 
the  right  to  contradict  the  witness  by  any 
competent  testimony,  and  defendant's  coun- 
sd  then  said  yes,— that  the  i^aintlff's  counsel 
could  contradict  the  witness  by  any  compe- 
tent testimony;  and  thereupon  plaintiff's 
counsel  said  that  he  would  admit  that  the 
witness.  If  produced  by  defendant,  would  tes- 
tify on  his  examination  in  chief  to  the  ef- 
fect stated  In  the  affidavit;  and  the  Jury  was 
accordingly  sworn,  and  the  parties  went  to 
trial."  As  part  of  the  evidence,  counsel  for 
defendant  read  the  affidavit  used  In  the  mo- 
tion for  continuance.  In  reply,  plaintiff  of- 
fered in  evidence  an  affidavit  by  the  said 
witness,  Dom,  for  the  purpose  of  contra^ 
dieting  the  statements  contained  In  the  affi- 
davit for  continuance.  When  this  affidavit 
was  offered,  counsel  for  defendant  objected 
on  the  general  ground  that  affidavit  in  reply 
was  not  competent.  The  plaintiff  flien,  un- 
der the  ruling  of  the  court  put  on  the  stand 


lenoanrs  counsel  oojectea,  generally,  tiut 
the  affidavit  was  incompetent  for  any  pur- 
pose, and,  after  cross-examining  the  notary, 
renewed  objection  as  thus  shown  in  the  case: 
"Counsel  for  defense  renews  objection  to  in- 
troduction of  affidavit  on  the  grcnnd  that 
when  a  witness  cannot  be  brought  into  court 
counsel  proposing  the  witness  can  make  an 
affidavit  of  what  witness  would  testify  to  If 
present  la  which  case  opposing  counsel  have 
one  or  two  alternatives,— either  to  continue 
the  case,  when  they  themselves  can  set  the 
machinery  of  the  court  In  motion,  and  have 
the  witness  brought  before  the  court,  and 
have  him  present  at  the  next  term,  or,  if 
they  do  not  take  advantage  of  that  position, 
then  the  law  provides  that  if  the  witness 
w«i«  on  that  sbtnd,  subject  to  all  the  tests 
of  examination,  he  would  testify  as  contain- 
ed in  the  affidavit  That  is  the  alternative 
counsel  have  selected,  and  they  cannot  now 
contradict  that  testimony,  by  affidavit  or  oth- 
erwise. The  court  held:  1  will  admit  the 
statement  as  proven,  and  overrule  the  objec- 
tion.   Bxceptlon  noted." 

The  ground  of  obJecU(«  now  taken  to  the 
evidence  is  that  it  was  not  competent  to  con- 
tradict the  statements  of  the  witness  by 
other  statements  of  said  witness,  without  lay- 
ing the  usual  grounds  for  such  contradiction. 
The  exceptions  must  be  overruled— First  be- 
cause it  does  not  appear  that  any  aneb  ob- 
jection was  iTTged  before  or  considered  by  the 
circuit  court;  and,  second,  because,  plalntilTs 
counsel  having  advised  the  defendant's  coun- 
sel and  the  court  that  he  proposed  to  contra- 
dict by  the  witness'  own  written  statement 
and  having  admitted  In  evidence  said  wit- 
ness' statement  In  behalf  of  defendant  under 
chrcnmstances  which  would  reasonably  lead 
him  to  suppose  that  he  would  be  allowed  to 
contradict  said  witness,  onght  not  to  be  held 
to  the  strict  rule  as  to  laying  the  foundation 
by  advising  the  witness  of  time,  place,  and 
circumstances,  when  It  was  impossible  of 
performance  by  reason  of  the  absence  of  the 
witness  and  the  want  of  opportunity  ti  cross- 
examine  and  advertise  the  witness.  The 
reasons  ui>on  which  such  rule  of  evidence  is 
founded  are  not  applicable  to  the  particular 
and  exceptional  circumstances  presented  In 
this  case. 

The  exceptions  are  therefore  overruled.  ti«> 
appeal  dismissed,  and  the  judgment  of  the 
circuit  court  affirmed. 


MOON  V.  BRUCa 

(Supreme  Court  of  South  Carolina.    March  17. 

1902.) 

HUSBAND     AND    WIPE— SEPARATION     AGRKK- 
MENT— RSLBASE  OP  DOWER. 

A  contract  of  separation  provided  that  in 
consideration  of  certain  noney  and  other  prop- 
erty paid  by  the  husband,  the  wife  toTerer  di^ 


not  anse  until  nis  deatn,  toe  iimnuneiit  was 
iiuufiicieiit  as  a  release  of  doww. 

Appeal  from  common  pleas  drcnlt  court  of 
Pickens  county;  Aldrich,  Judge. 

Action  by  Mary  Moon  against  Hattie 
Bruce.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

Morgan  &  Blasslngame,  for  appellant 
Blytlie  &  Blythe,  for  respondent. 

JON£S,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  dower  In  a  tract  of  land  In 
PicIcenB  county  which  was  in  the  possession 
of  the  defendant,  to  whom  A.  H.  Moon, 
plaintiff's  husband,  bad  devised  said  land 
pursuant  to  his  contract,  as  established  in 
Bruce  V.  Moon,  57  S.  C.  60,  36  8.  B.  415. 
The  defense  relied  on  by  defendant  was  that 
plaintiff  la  estopped  to  claim  down'  by  rea- 
son of  her  execution  of  a  writing  under  seal, 
which  is  hereinafter  set  forth,  and  the  ac- 
ceptance of  the  consideration  therein  men- 
tioned. The  circuit  court  held  that  plaintiff 
was  estoiq^ed  to  claim  dower  by  said  instru- 
ment, and  dismissed  the  complaint,  and  the 
correctness  of  this  ruling  is  the  real  contro- 
versy here. 

It  appears  that  the  plalntlfr  was  married 
to  A.  H.  Moon  in  1863,  and  Uved  with  him 
until  August,  1883,  when  they  separated, 
the  plaintiff  executing  tbe  following  Instru- 
ment, which  she  called  the  "Contract  of  Sep- 
.aration":  "State  of  South  Carolina,  County 
of  Ficliens.  Know  all  men  by  these  pres- 
ents, that  I,  Mary  E.  Moon,  of  Pickens  coun- 
ty, and  the  state  of  South  Carolina,  am  the 
wife  of  A.  H.  Moon,  for  and  in  consideration 
of  the  sum  of  11,600  ($600  of  the  said  sum  to 
be  rated  and  consist  of  good  personal  prop- 
erty, to  wit  one  mule,  one  horse,  cows,  hogs, 
wagon  and  buggy,  farming  tools,  household 
and  kitchen  furniture),  and  also  the  present 
dop,  of  every  sort  growing  upon  the  lands 
■ot  the  said  A.  H.  Moon,  and  $1,000  which  he, 
the  said  A.  H.  Moon,  allows  me  in  the  par- 
chase  of  one  tract  of  land,  situated  In  the 
county  and  state  aforesaid,  made  by  me  from 
blm,  to  me  paid  by  the  said  A.  H.  Moon,  of 
the  county  and  state  aforesaid,  have  remiss- 
ed,  released,  and  forever  discharged,  and  by 
these  presents  do,  for  me,  my  heirs,  execu- 
tors, and  administrators,  remise,  release,  and 
forever  discharge,  the  said  A.  H.  Moon,  his 
beirs,  executors,  and  administrators,  of  any 
and  all  manner  of  action  and  actions,  cause 
and  causes  of  actions,  suits,  debts,  dues, 
sums,  and  sums  of  money,  accounts,  reckon- 
ings, bonds,  bills,  specialties,  covenants,  con- 
tracts, controversies,  agreements,  promises, 
variances,  damages.  Judgments,  extents,  ex- 
ecutions, claims  and  demands  whatever,  in 
law  and  equity  whatsoever,  and  especially 
for  any  alimony,  or  on  account  of  any  mon- 
ey, credits,  or  property  whatsoever,  which  he. 


tors,  administrators,  hereafter  can,  shall,  or 
may  have,  for,  upon,  or  by  reason  of  any 
matter,  cause,  or  thing  whatsoever,  from  the 
beginning  of  the  world  to  the  end  of  time. 
In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  the  10th  day  of  August  and 
In  the  year  of  our  Lord  1883,  and  the  lOStb 
year  of  the  Independence  of  the  United 
States  of  America.  Mary  E.  Moon.  [SeaL] 
Signed,  sealed,  and  delivered  In  the  presence 
of  J.  B.  Smith,  E.  H.  Bates." 

It  will  be  observed  that  the  contract  was 
executed  in  1883,  and  must  therefore  be  gov- 
erned by  the  constitution  of  1868,  then  in 
force.  Now,  If  It  be  true,  under  the  author- 
ity of  the  cases  of  Shelton  v.  Shelton,  20  S. 
C.  566,  and  Smith  t.  Oglesby.  33  S.  C.  197, 
11  S.  E.  687,  that  a  married  woman,  without 
the  private  examination  and  the  formalities 
required  by  the  statute  In  relation  to  the  re- 
nunciation of  dower,  could,  upon  valuable 
consideration,  execute  such  a  contract  as 
would  estop  her  from  claiming  dower.  It  Is 
also  true  that  under  the  same  authorities, 
to  have  such  effect  the  contract  "should  be 
entirely  free  from  doubt— clear,  positive,  and 
express  in  terms."  In  the  case  of  Smith  v. 
Oglesby,  the  language  of  the  agreement  was 
express,— "to  release  all  her  right  and  title 
to  dower  in  said  land,"  etc.  On  examining 
the  contract  In  this  case,  we  find  no  language 
which  shows,  In  clear  and  positive  words, 
an  agreement  to  release  dower.  If  the  inten- 
tion was  to  agree  to  release  dower,  is  It 
not  remarkable  that  the  draftsman,  with  his 
wonderful  vocatmlary  of  legal  terms,  should 
omit  to  mention  dower?  It  Is  true,  the 
plaintiff  agrees  to  release  "A.  H.  Moon,  his 
beirs,  executors,  and  administrators  *  *  * 
all  causes  of  action  •  *  •  claims  and  de- 
mands whatever  •  •  •  which  against  the 
said  A.  H.  Moon,  I  [the  plalntlfr]  ever  had, 
now  have  or  which  I,  my  executors,  admin- 
istrators, hereafter  can,  shall  or  may  have 
for,  upon  or  by  reason  of  any  matter,  cause 
or  thing,  whatsoever,  flrom  the  beginning  of 
the  world  to  the  end  of  time."  This  seems 
very  comprehensive  and  swe^ing;  but  it 
should  be  noticed  that  the  causes  of  action, 
claims,  and  demands  released  were  such  as 
then  existed  or  may  hereafter  exist  "against  - 
A.  H.  Moon,  his  heirs,  executors,  and  admin- 
istrators." The  claim  of  dower  did  not  and 
never  could,  exist  against  A.  H.  Moon,  her 
husband,  since  It  could  not  arise  until  his 
death;  nor  could  such  dalm  ever  exist 
against  the  heirs,  executors,  and  administra- 
tors of  A.  H.  Moon,  as  such.  Such  cause 
of  action,  depending  upon  coverture,  seisin, 
and  death  of  the  husband  before  the  wife. 
Is  not  against  the  husband's  heirs,  executors, 
or  admiuistratoi-8,  as  such,  but  against  the 
party  in  possession.  There  is  no  release  in 
behalf  of  the  assigns,  grantees,  or  devisees 


alimony,  and  on  account  for  moneys,  credits, 
and  iMwperty  which  A.  H.  Moon  may  have 
come  In  possession  of,  from  or  by  his  wife. 

Having  reached  the  conclusion  that  the 
intention  to  covenant  to  rdease  dower  Is  not 
clearly  manifest  from  the  terms  of  the  in- 
strument, it  t>ecome8  unnecessary  to  consider 
whether  the  plaintlfT  had  power  to  make  such 
a  contract  to  release  dower  as  would  estop 
her,  except  by  compliance  with  the  statute 
which  prescribes  the  mode  by  which  the  fa- 
vored right  of  dower  shall  be  renounced. 
But  see  Townsend  v.  Brown,  16  S.  C.  91; 
McKenzie  v.  Slfford,  52  S.  O.  108,  29  S.  B. 
388;  and  also  Brown  v.  Peclcman,  63  S.  C 
2,  30  S.  E.  680,  which  last-mentioned  case  is 
In  reference  to  the  renunciation  of  inherit- 
ance of  a  married  woman. 

The  Judgment  of  the  circuit  court  la  re- 
versed. 


McDOWEIX  T.  RUSSELL  «t  al. 

(Supreme  Court  of  South  Caroiiua.     March  7, 

1902.) 

WILlr-CONSTRUCTION— BSTATH  OP  DEVISEE. 
Testator  devised  to  bis  daughter  M.,  at 
.  the  death  of  his  wife,  his  plantation  and  cer- 
tain personal  property,  and  by  another  danae 
in  the  will  gave  to  such  daughter,  during  her 
natural  life,  certain  uegroes,  it  being  her  full 
part  of  my  estate,"  "the  property  to  return  to 
her  brothers  and  sisters  if  she  should  have 
no  children.  Held,  that  she  took  two  distinct 
interests, — the  plantation  in  remainder  after 
the  termination  of  her  mother's  life  estate,  un- 
incumbered by  any  limitation  over,  and  a  di- 
rect interest  m  the  negroes,  incumbered  with 
a  limitation  over  to  her  brothers  and  sisters  in 
case  she  died  without  issue. 

Appeal  from  common  pleas  drcnlt  court  of 
Kershaw  county;   Gage,  Judge. 

Action  by  Allison  A.  McDowell  against  W. 
F.  Bussell  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

The  will  in  question  here  is  as  foUowa: 
"I  Archibald  McDowell,  being  weak  and 
low  in  body  but  in  sound  and  perfect  mind 
memory  and  understanding,  do  make  publish 
and  declare  this  to  be  and  contain  my  last 
will  and  testament  hereby  revoking  disallow- 
ing and  disannulling  all  wills  and  testaments 
by  me  made  and  executed  and  declare  this 
to  be  and  contain  my  last  will  and  testament 
My  worldly  estate  after  payment  and  satis- 
faction of  all  my  just  debts  and  funeral  ex- 
penses I  give  and  bequeath  to  my  wife  Mary 
McDowell  during  her  natural  life  that  part 
of  my  plantation  on  which  I  live  containing 
two  hundred  and  fifty  acres  more  or  less 
plantation  tools  household  and  kitchen  fur- 
niture one  wagon  and  carriage  all  my  stock 
of  every  description  and  one  years  provision 
also  seven  negroes  Stephen  Rose  Ben  Sam 
Tempy   Rebecca  and   Tubly   together  with 


and  carrlagre  two  mules  two  cows  and  calves 
one  sow  and  pigs  to  return  to  my  daughter 
Martha,  I  give  and  bequeath  to  taer  during 
her  natural  life  four  negroes  Mary  Nancy 
Cloey  and  Ge(H-ge  together  with  their  in- 
crease it  being  her  full  part  of  my  estate 
and  if  she  should  have  no  issue  or  raise  no 
child  to  maturity  then  her  property  to  return 
to  her  brothers  and  sisters  I  give  and  be- 
queath to  uiy  daughter  Nancy  two  negroes 
Cloey  and  Sally  together  with  their  Increas' 
during  her  natural  life  and  at  ho'  death  to 
return  to  her  children  I  give  and  bequeath 
to  my  daughter  Alethea  two  hondred  Acre* 
of  land  of  more  or  less  tn  whi(A  slie  lives 
also  four  negroes  Judy  Charles  Wesley  and 
Mugs  together  with  their  increase  during  her 
natural  life  and  at  her  death  to  return  to 
her  children  1,  give  and  bequeath  to  my 
daughter  Jane  one  n^ro  woman  Phely  to- 
gether with  her  Increase  dnring  her  natural 
life  and  if  she  should  have  no  issue  or  raise 
no  child  to  maturity  then  her  property  to 
return  to  her  brother  and  sisters  I  give  and 
bequeath  to  my  scm  James  one  negro  man 
Henry  I  give  and  bequeath  to  my  son 
Archibald  one  negro  man  Moses  I,  ^ve 
and  liequeath  to  my  son  Allison  one  negro 
man  Rubin.  I  give  and  bequeath  to  my 
daughter  Ellzal)eth  the  price  of  one  negro 
man  Captain  though  subject  to  the  demand 
toy  son  James  may  hold  against  her  I 
desire  my  grandsons  Columbus  and  James 
McDowell  draw  their  fathers  part  In  this 
last  division  and  If  they  should  die  hav- 
ing no  lawful  Issue  then  their  prop^iy  to 
return  to  their  uncles  and  aunts  and  In  the 
last  place  I  appoint  my  sons  James  and  Al- 
lison my  executors  furthermore  I  appoint 
them  trustees  for  my  wife  that  they  see  the 
property  I  leave  her  rightly  managed  and  the 
proceeds  be  applied  to  her  benefit  and  at  her 
death  the  negroes  be  divided  or  sold  that 
each  get  an  equal  sliare  agreeable  to  an  esti- 
mate attached  to  this  instrument  In  witness 
I  have  hereunto  subscribed  my  name  and 
affixed  my  seal  this  20th  day  ot  December 
and  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-five.  [Signed]  J.  T. 
Cautben,  J.  8.  Fletcher,  James  L.  Owenft. 
[Signed]  Archibald  McDowell  [L.  8.1  Eliza- 
beth Stradford,  $1,400.00;  WilUam  McI>oweU. 
$1,200.00;  James  McDowell,  $1,680.00:  Archi- 
bald McDoweU,  $1,220.00;  Allison  M«d>oweU. 
$1,035.00;  Nancy  Johnson,  $1,650.00;  Alethea 
RusseU,  $1,300.00;  Jane  KeUey,  $l,300.0O.-> 
"T'he  above  Is  copied  from  records  of  ordi- 
nary; original  lost" 
The  following  is  the  circuit  decree: 
"This  cause  comes  before  me  upon  excep- 
tions, by  both  sides,  to  the  master's  report. 
The  action  was  brought  to  recover  the  pos- 
session of  250  acres  of  land  now  occupied  by 
the  defendant.  Wm.  F.  RusseU.    The  other 


Claim  unaer  nis  wiu,  this  acnon  invoiTeB 
a  construction  of  that  instrument,  so  far  as 
it  relates  to  tbe  land  in  issue.  The  master 
found  that  Martha  McDowell  toolL  In  re- 
mainder 'a  vested  transmissible  Interest,  sub- 
ject to  being  devested  by  the  failure  of 
Martlia  to  leave  issue  or  raise  a  child  to 
maturity.'  He  further  found  that  Martha's 
'brothers  and  sisters  had  then  [at  Mary's 
death]  a  contingent  remainder,  ivbich  was 
not  transmissible.'  He  furth»  found  that  at 
Martha's  death,  'the  only  surviving  members 
of  the  class  brothers  and  sisters  being  the 
plaintiff,  he  takes  the  land  in  fee  simile.' 
The  master  then  found  title  in  the  plaintifT, 
and  against  the  claims  of  all  the  defendants. 
In  her  lifetime  Martha  McDowell  conveyed 
by  deed  the  land  in  controversy  to  her  broth- 
er, the  plaintiff.  And  the  plaintiff  c(»itends 
that  his  title  from  that  source  is  one  In  fee 
simple.  That  was  the  ground  of  plaintiff's 
exceptions  to  the  master's  report  The  de- 
fendants contend  that  the  brothers  and  sis- 
ters of  Martha  took  a  transmissible  Interest 
in  the  land;  that  the  limitations  of  the  will 
to  tbe  brothers  and  sisters  of  Martha  was 
to  them  as  Individuals,  transmissible  to  their 
heirs  at  law,  and,  upon  the  death  of  Martha 
without  issue,  devisable  amwig  the  legal 
representatives  of  Martha's  deceased  brothers 
and  sisters  and  her  brother,  the  plaintifT ; 
that  the  limltationB  of  the  will  to  deceased 
brothers  and  sisters  constitute  an  executory 
devise,  and  not  a  contingent  remainder;  that 
the  testator  Intended  his  grandsons,  Ciolum- 
bus  and  Jamea,  to  have  an  estate  in  the 
land.  For  convenience  I  have  made  a  rongh 
draft  of  the  will  and  attached  it  hereto.  The 
language  is  that  of  the  will,  the  paragraph- 
ing Is  my  own,  as  also  tbe  underlinings,  and 
tbe  words  and  clauses  in  brackets.  A  crit- 
ical examination  of  the  entire  instrument 
makes  it  manifest  that  twelve  distinct  be- 
quests are  made  therein.  In  logical  order, 
tbe  first  issue  presented  is  the  right  con- 
struction of  a  clause  which  occurs  in  the 
third  paragraph,  to  wit:  'And  if  [Martha] 
should  have  no  issue,  or  raise  no  child  to 
maturity,  then  [the  land]  to  return  to  her 
brothers  and  sisters.'  If  it  be  true  that  tbe 
land  in  controversy  is  subject  to  the  limita- 
tion quoted,  then  who  took,— the  three  broth- 
ers and  four  sisters  at  Martha  and  her 
two  nephews,  Columbus  and  James,  who 
were  all  living  when  the  will  berume  opera- 
tive, or  the  brother,  the  plaintiff,  who  was 
living  at  Martha's  death?  There  are  two 
contingent  events  created  by  the  will,  and 
only  two,  to  wit:  (1)  No  Issue  to  Martha, 
and  (2)  no  child  ot  hers  raised  to  maturity. 
She  had  no  Issue,  and,  therefore,  no  child 
raised  to  maturity.  The  will  created  two 
estates,  quickened  at  the  same  time  and  de- 
posited in  the  beneficiaries  at  the  same  time, 
to  wit.  the  first  in  Martha,  possible  to  be 


Aiarcua  wouia  lerminaie  ine  aecoaa;  no  is- 
sue to  Martha  would  terminate  tiie  first. 
Therefore  tbe  brothers  and  sisters  of  Martha 
living  at  the  testator's  death  took  living 
transmissible  interests,  now  In  them  or  their 
heirs  at  law.  The  fact  that  the  plaintiff  was 
the  only  individual  at  Martha's  death  who 
answered  the  description  of  brother  or  sister 
does  not  constitute  him  sole  devisee,  because 
the  will  did  not  make  such  sorvivorshlp  a 
contingency.  But  under  the  Ihnitatlon  quoted 
above,  the  grandsons,  Columbus  and  James, 
could  not  take— BMrst,  because  they  did  not 
answer  the  description,  and  second,  because 
paragraph  eleven  of  the  will  excludes  the  idea. 
The  last  division  therein  referred  to  is  that 
made  in  paragraph  twelve.  It  yet  remains  to 
consider,  is  the  land  in  controversy  subject  to 
the  aforesaid  limitation?  My  own  opinion 
is  the  limitation  has  no  reference  to  the  land. 
The  first  paragraph  of  the  will  makes  a  be- 
quest to  the  wife,  Mary,  for  her  natural  life,  of 
the  land  and  certain  personal  property  there- 
hi  named.  The  second  paragraph  makes  a 
bequest  to  Martha  in  remainder,  in  this  lan- 
guage: 'At  [Mary's]  death  the  plantation 
and  tools  household  and  kitchen  furniture 
two  mules  two  cows  and  calves  one  sow  and 
pigs  to  return  to  my  daughter  Martha.'  It 
is  admitted  on  all  hands  that  the  language 
employed  carries  an  absolute  estate  to  Mar- 
tha. The  bequest  did  not  Include  very  much 
of  the  personalty  thereinbefore  given  to  Mary 
for  her  life,  to  wit  'All  my  stock  of  every 
description  •  •  •  seven  negroes  [by 
name]  and  their  Increase,'  etc.  Final  de- 
scription of  that  property  was  made  without 
limitation.  In  the  twelfth  paragraph  of  the 
will,  of  which  paragraph  the  'estimate'  Is  a 
part  Martha  Is  expressly  excluded  from  the 
benefits  of  that  paragraph.  Tbe  third  para- 
graph is  a  direct  bequest  of  other  property 
to  Martha,  limited  expressly  to  her  natural 
life,  and  over  on  failure  of  Issue.  The  limita- 
tion over  is  of  'her  property.'  Those  words 
do  not  necessarily  mean  all  her  property. 
The  same  words  are  used  in  the  sixth  para- 
graph, to  describe  what  property  of  Jane's 
is  limited.  They  do  not  however,  embrace 
the  other  property  bequeathed  to  Jane  in  tlie 
twelfth  paragraph  of  the  will.  The  only 
language  in  the  will  not  in  harmony  with 
the  view  that  the  limitation  referred  to  was 
not  used  about  the  land  Is  that  found  In  the 
third  paragraph,  to  wit,  'It  being  her  full 
part  of  my  estate.*  A  grammatical  con- 
struction of  the  sentence  of  which  the  quoted 
clanse  Is  a  part  would  make  'It'  refer  to  the 
bequest  of  the  negroes  Nanny,  Nancy,  Cloey, 
and  George;  and  that  accords  with  my  view. 
But  the  property  bequeathed  in  paragraph 
three  was  not  the  'full  part'  which  Martha 
took  under  the  will.  _  X,  however,  incline  to 
the  opinion  thot  the  'language  above  quoted 
was  used,  more  especially,  to  denote  the  tea- 


tne  rweiitn  paragrapn  or  tne  win,  ana  esti- 
mated by  the  testator  to  be  worth  more  than 
flO,000.  My  opinion,  therefore,  ia,  that  the 
plaintiff  herein,  as  the  grantee  of  his  sister, 
Martha,  is  the  sole  and  absolute  owner  of 
the  land  described  in  the  complaint,  and  is 
entitled  to  Judgment  for  the  possession  there- 
■ot;  and  it  is  so  ordered.  The  report  of  the 
master  is  modified  to  conform  to  the  views 
herein  expressed.  The  plaintiff  Is  entitled  to 
any  further  order  which  may  be  necessary 
to  secure  to  him  the  right  determined." 

Draft  of  will  by  circuit  Judge: 

"I  give  and  bequeath— 

"First  To  my  wife,  Mary,  during  her  nat- 
ural life,  etc. 

"Second.  At  her  death  the  plantation  and 
tools,  household  and  kitchen  furniture,  one 
wagon  and  carriage,  two  mules,  two  cows 
and  calves,  one  sow  and  pigs,  to  return  to  my 
■daughter,  Martha. 

"Third.  I  give  and  bequeath  to  her  during 
tier  natural  life  four  negroes  [naming],  togeth- 
er with  their  incretise,  it  being  her  full  part 
of  my  estate;  and  if  she  should  have  no  is- 
sue or  raise  no  child  to  maturity,  then  her 
property  to  return  to  her  brothers  and  sis- 
ters. 

"Fourth.  I  give  and  bequeath  to  my  daugh- 
tee  Mary  two  neg^roes  [naming],  together  with 
their  increase  during  her  natural  life  and  at 
her  death  to  return  to  her  children. 

"Fifth.  I  give  and  bequeath  to  my  daugh- 
ter Alethea  200  acres,  also  four  negroes 
(naming],  with  increase,  during  her  natural 
iife,  and  at  her  death  to  return  to  her  children. 

"Sixth.  I  give  and  bequeath  to  my  daugh- 
ter Jane  one  negro  woman,  Phaly,  with  in- 
crease, during  her  natural  life,  and  if  she 
should  have  no  issue  or  raise  no  child  to 
maturity,  then  lier  property  to  return  to  her 
brothers  and  sisters. 

"Seventh.  Bequest  to  son  James. 

"Eighth.  Bequest  to  son  Archibald. 

"Ninth.  Bequest  to  son  Allison. 

"Tenth.  Bequest  to  daughter  Elizabeth. 

"Eleventh.  I  desire  my  grandsons,  Colum- 
bus and  James  McDo>YelI  [sons  of  W.  D. 
McD.],  draw  their  father's  part  in  this  last 
division;  and  if  they  should  die  having  no 
lawful  issue,  then  their  property  to  return 
to  their  uncles  and  aunts. 

"Twelfth.  And  in  the  last  place  [appoint- 
ing executors  and  trustees  for  wife],  and  at 
her  death  the  negroes  be  divided  or  sold,  that 
each  one  get  an  equal  share  agreeable  to  an 
estimate  attached  to  this  instrument.  In 
witness,"  etc. 

Kirkland  &  Moore,  for  appellants.  W.  D. 
Trantham  and  J.  T.  Hay,  for  respondent 

MclVER,  C.  J.  This  action  was  brought  to 
recover  possp»sion  of  certain  real  estate  (250 


nil  Claims  title  to  sain  property  unaer  tne  win 
of  his  father,  Archibald  McDowell,  and  under 
a  deed  from  his  sister,  Martha  McDowell, 
conveying  to  him  in  fee  simple  the  said  land. 
The  defendants,  who  are  the  grandchildren 
of  the  said  Archibald  McDowell,  daim  that 
the  said  property  was  devised  and  bequeath- 
ed to  the  said  Martha  for  her  life  only,  and 
in  the  event  of  her  death  without  issue,  or 
should  she  fail  to  raise  a  child  to  maturity, 
then  the  same  should  go  to  her  brothers  and 
Bisters,  and  the  children  of  deceased  broth- 
ers and  sisters.  The  will  bears  date  the 
20th  of  December,  1855,  and  the  facts  as 
found  by  the  master,  to  whom  all  the  issues 
of  law  and  fact  were  referred,  are  aa  fol- 
lows: That  the  testator  died  some  time  dur- 
ing the  year  1860;  that  he  had  nine  children, 
two  of  whom  predeceased  him,— his  daugh- 
ter, Elmma  Kelly,  who  died  leaving  no  issue, 
never  having  been  married,  and  his  son,  W. 
D.  McDowell,  who  died  leaving  two  sonii. 
Columbus  and  James  McDowell;  that  at  the 
death  of  the  testator  his  widow  went  Into 
possession  of  the  land  described  in  the  com- 
plaint under  the  terms  of  her  deceased  bus- 
band's  will,  and  remained  in  possession  nntll 
her  death.  In  the  year  1870;  that  upon  the 
death  of  the  said  Mary,  the  daughter  of  the 
testator,  Martha,  went  into  possession  of  the 
same,  and  remained  in  possession  until  her 
death,  on  the  15th  December,  1869;  that  on 
the  22d  of  January,  1888,  the  said  Martha 
conveyed  the  said  land  to  the  plaintUT  in 
fee;  and  that  the  said  Martha  died  leaving 
no  issue,  never  having  been  married. 

The  questions  presented  by  this  appeal 
turn  upon  the  proper  construction  of  the  will 
of  Archibald  McDowell,  and  as  that  instru- 
ment is  very  inartistically  drawn,  without 
any  punctuation  marks  whatever,  except  the 
commas,  it  will  be  necessary  that  an  exact 
copy  thereof,  as  set  out  in  the  "case,"  should 
be  Incorporated  by  the  reporter  in  his  re- 
port of  the  case.  The  circuit  judge,  tn  his 
decree,  as  set  out  in  the  "case"  (which  should 
likewise  be  incorporated  in  the  report  of  this 
case,  including  the  draft  of  the  will  as  made 
by  him  and  appended  to  his  decree),  held 
that  the  limitation  over  to  the  brothers  and 
sisters  of  the  said  Martha  McDowell  does 
not  embrace  the  land  in  controversy,  and 
that  she  took  an  absolute  estate  therein, 
which,  by  her  conveyance  to  the  plaintiff. 
vested  the  title  in  him;  and  he,  therefore, 
rendered  judgment  that  the  plaintiff  do  re- 
cover possession  of  the  same. 

From  this  Judgment  defendants  appeal, 
upon  two  grounds,  which  practically  present 
the  single  question  whether  the  land  was  in- 
cluded in  the  limitation  over.  The  plaintiff, 
according  to  the  proper  practice,  also  gave 
notice  that  If  this  court  should  be  unable  to 
8uj»taln  the  conclusion  reached  by  the  circuit 


towing  aoaiuonai  grouna,  to  wit:    xnaT,  a 
the  land  should  be  regarded  as  embraced  In 
the  limitation  over,  the  remainder  was  to  the 
brothers  and  sisters  ot  Martha  as  a  class, 
and  that  the  plaintiff,  being  the  only  mem- 
ber of  that  class  in  esse,  at  the  death  of 
Martha  without  Issue,  was   entitled  to  the 
entire  interest  in  the  property  in  question. 
It  must  be  admitted  that  the  question  as  to 
the  proper  construction  of  this  will,  which  Is, 
practically,  in  a  single  sentence,  and  almost 
wholly  destitute  of  any  punctuation  marks, 
is  one  of  no  little  dlltlculty.    But.  after  a 
careful  study  of  the  language  of  this  most 
informal  paper,  we  are  Inclined  to  adopt  the 
view  taken  by  the  circuit  judge.    Without 
undertaking  to  separate  this  paper  into  sep- 
arate paragraphs  or  clauses,  we  will  proceed 
to  state  what  we  understand,  from  the  lan- 
guage used  by  the  testator,  to  have  been  his 
iBtentlons  in  regard  to  the  disposition  of  his 
property.    It  seems  that  the  testator  had  two 
tracts  of  land,  one  containing  250  acres,  on 
which  he  resided,  and  the  other,  containing 
200  acres,  on  which  his  daughter  lived,  and 
21  negroes,  besides  various  other  kinds  of 
personal  property,  including  bonds  and  notes, 
-which  he  disposed  of  as  follows:    (1)  To  his 
-wife,  Mary,  he  gave,  during  her  natural  life, 
tiie  2o0  acres  of  land  (here  in  controyersy), 
bis  plantation  tools,  household  and  kitchen 
furniture,  one  wagon  and  carriage,  all  of  his 
stock  of  every  description,  and  one  year's 
provisions,   also  seven  negroes   (designating 
them  by  name),  also  the  Interest  on  all  bonds 
and  notes  not  disposed  of  during  his  life,  and 
then  uses  this  language:   "At  her  death  [the 
death  of  his  wife]  the  plantation  and  tools 
household  and  kitchen  furniture  one  wagon 
and  carriage  two  mules  two  cows  and  calves 
one  sow  and  pigs  to  return  to  my  daughter 
Martha,    I   give   and   bequeath   to   her   [his 
daughter   Martha]    during   her   natural    life 
four  negroes  [designating  them  by  name]  to- 
gether with  their  Increase  It  being  her  fall 
part  of  my  estate  and  if  she  should  have  no 
issue  or  raise  no  child  to  maturity  then  her 
property  to  return  to  her  brothers  and  sis- 
ters."    (2)  To  his  daughter  Nancy  he  gave 
two  negroes,  designating  them  by  name,  "dur- 
ing her  natural  life  and  at  her  death  to  re- 
turn to  her  children."    (3)  To  his  daughter 
Alethea  he  gave  200  acres  of  land  "on  which 
she  lives,"  and  also  four  negroes,  designating 
them  by  name,  "during  her  natural  life  and 
at  her  death  to  return  to  her  children."    (4) 
To  his  daughter  Jane  he  gave  one  negro 
-woman,  "during  her  natural  life  and  If  she 
should  have  no  issue  or  raise  no  child  to  ma- 
turity then  her  property  to  return  to  her 
brothers  and  sisters."    (5)  To  his  son  James 
he  gave  one  negro  man,  naming  him.    (Q 
To  his  son  Archibald  he  gave  one  negro  man, 
naming  him.    (7)  To  his  son  Allison  he  gave 
one  negro   man,  naming   him.    (8)  To  his 


ae  airects  tnat  nis  grandsons,  coiiuntnis  and 
James  McDowell,  shall  "draw  their  father's 
part  in  this  last  division  and  If  they  should 
die  having  no  lawful  issue  then  their  prop- 
erty to  return  to  their  uncles  and  aunts." 
(10)  He  appoints  his  sons  James  and  Allison 
bis  executors,  and  also  trustees  for  his  wife, 
"and  at  her  death  the  negroes  be  divided  or 
sold  that  each  get  an  equal  share  agreeable 
to  an  estimate  attached  to  this  Instrument" 
This  paper,  called  an  "estimate,"  which  is 
appended  to  the  will,  contains  a  list  of  all 
his  children,  including  Wm.  McDowell,  who 
had  predeceased  the  testator,  leaving  two 
sons,  Columbus  and  James,  but  not  liadud- 
ing  his  daughter  Emma,  who  died  during  the 
lifetime  of  the  testator,  leaving  no  issue, 
and  not  including  his  daughter  the  said  Mar- 
tha McDowell. 

It  will  be  observed  that  In  every  instance 
where  the  testator  gives  property  to  any  one, 
either  expressly  cor  by  implication,  for  life, 
with  remainder  to  others,  he  expresses  such 
intention  by  the  words  that  such  property 
upon  the  death  of  the  first  taker  Is  "to  return 
to"  the  persons  intended  to  take  in  remain- 
der, which  language,  though  not  technically 
accurate,  Is  often  used  by  ignorant  persons 
not  skilled  in  drawing  such  papers  as  a  will 
or  deed.  It  will  also  be  noticed  that  all  of 
the  property  given  to  the  wife  expressly  for 
life  Is  not  limited  over  to  any  one,  though 
the  seven  negroes  given  to  her  for  life  is  by 
the  last  clause  of  the  will  limited  over  to 
his  children  named  in  the  paper  styled  "an 
estimate,"  but  not  including  his  daughter 
.Martha,  nor  his  predeceased  daughter  Emma 
Kelly,  with  a  special  provision  that  his  two 
grandsons,  Columbus  and  James,  shall  rep- 
resent their  predeceased  father,  William  Mc- 
Dowell, "in  this  last  division,"  to  wit,  the 
division  of  the  seven  negroes,  or  the  pro- 
ceeds of  their  sale^  which  the  testator  had 
given  to  his  wife  for  life,  and  "the  planta- 
tion and  tools  household  and  kitchen  furni- 
ture one  wagon  and  carriage  two  mules  and 
two  cows  and  calves  one  sow  and  pigs"  are 
limited  over  to  the  testator's  daughter  Mar- 
tha, without  any  further  limitation.  Then 
follows  another  bequest  to  his  daughter  Mar- 
tha, expressly  for  her  life,  of  four  negroes, 
which  Is  limited  over  to  her  brothers  and 
sisters,  In  case  she  dies  leaving  no  issue  or 
"should  raise  no  child  to  maturity."  This 
language  shows  that,  while  the  testator  did 
Intend  to  give  to  bis  daughter  Martha  the 
four  negroes  named  In  this  part  of  the  will, 
with  a  limitation  over  to  her  brothers  and 
sisters  in  case  she  died  without  issue,  or 
failed  to  raise  a  child  to  maturity,  he  did 
not  Intend  that  the  other  devise  and  beqn'' 
of  the  land  and  personal  property  th 
mentioned  should  be  limited  over  to  >■ 
For,  in  the  first  place,  the  dev'' 
quest  of  the  "plantation  and  t-- 
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lue  eauiui,  aua  was  aox,  xo  uis  aauguter  juht- 

tha,  for  her  life,  bnt  was  simply  to  his  daugh- 
ter Martha,  which  in  a  will  would  be  quite 
sufficient  to  create  In  her  an  absolnte  estate 
in  fee;  while  in  the  other  bequest  the  four 
negroes  therein  named  were  given  to  her 
directly,  without  the  intervention  of  any  pre- 
cedent life  estate  in  the  wife,  and  in  the  sec- 
ond place  they  were  given  to  her  expressly 
for  life,  with  a  limitation  over  to  her  broth- 
ers and  sisters,  in  case  she  died  leaving  no 
issue  or  "failed  to  raise  a  child  to  maturity"; 
and  in  the  third  place,  the  testator,  when  be 
disposed  of  the  remainder  in  the  seven  ne- 
groes given  to  his  wife  for  life,  excluded  his 
daughter  Martha  from  any  participation  in 
the  division  of  such  remainder.  It  Is  contend- 
ed tliat  some  of  the  language  used  In  this 
portion  of  the  will,  providing  for  a  limita- 
tion over  to  the  brothers  and  sisters  of  Mar- 
tha, in  case  she  died  without  issue,  or  with- 
out having  raised  a  child  to  maturity,  is 
Inconsistent  with  the  view  which  we  have 
adopted.  We  therefore  quote  here  the  whole 
of  the  language  of  that  portion  of  the  will 
which  creates  the  bequest  of  the  four  negroes 
to  Martha,  followed  immediately  by  the  lan- 
guage which  it  is  claimed  creates  the  limita- 
tion over  in  favor  of  the  brothers  and  sisters 
of  Martha,  as  to  all  of  the  Interests  which 
she  took  under  the  will:  "I  give  and  be- 
queath to  her  [manifestly  referring  to  Mar- 
tha] during  her  natural  life  four  negroes 
Mary  Nancy  Cloey  and  George  together  with 
their  Increase  It  being  her  full  part  of  my 
estate  and  if  she  should  have  no  issue  or 
raise  no  child  to  maturity  then  her  property 
to  return  to  her  brothers  and  sisters."  The 
words  thus  relied  upon  are,  first,  "It  being 
her  full  part  of  my  estate."  According  to 
grammatical  construction,  the  word  "it" 
manifestly  relates  to  what  has  just  preceded, 
to  wit,  the  four  negroes,  with  their  Increase, 
and  it  would  be  an  overstrained  construction 
to  make  the  word  "it"  relate,  not  only  to  tie 
direct  bequest  of  the  four  negroes,  but  also 
to  the  preceding  devise  and  bequest  of  the 
plantation  and  the  personal  property  therein 
mentioned,  after  the  death  of  the  testator's 
wife.  But,  it  Is  said,  the  further  words, 
"being  her  full  part  of  my  estate,"  If  con- 
fined to  the  life  estate  of  Martba  in  the  four 
negroes,  would  be  Inconsistent  with  the  fact, 
as  that  could  not  be  her  share  of  the  whole 
of  the  testator's  estate.  In  the  first  place, 
the  testator  does  not  say  that  this  was  her 
equal  share  of  his  estate,  but  his  language  Is 
"her  full  part  of  my  estate."  And  as  the  tes- 
tator was  not  obliged  to  give  ber  an  equal 
share  of  his  estate,  but  might  give  her  any 


Bire  uer  luis  m  tuu  or  ner  pan  oi  my  es- 
tate;" and,  as  matter  of  fact,  that  was  all 
that  he  did  give  her  directly,  for  the  only 
other  provision  for  her  was  her  Interest  in 
remainder  of  a  portion  of  the  property  given 
to  the  wife  for  her  life,  of  which  she  might 
never  have  had  the  enjoyment,  as.  for  in- 
stance, if  she  bad  died  before  ber  motber. 

But  there  is  another  view  of  this  matter. 
The  testator,  in  penning  this  clause,  mani- 
festly had  in  view  the  disposition  of  bis  ne- 
gro property,  which  seems  to  have  been  the 
most  valuable  portion  of  his  estate,  and  the 
words  relied  upon  may  well  be  regarded  as 
referring  only  to  that  species  of  property: 
and  this  view  is  Btrengtiiened  by  the  fn<'t 
that  the  testator.  In  the  latter  part  of  bU 
will.  In  providing  for  tbe  disposition  of  tlif 
remainder  after  the  termination  of  the  life 
estate  of  his  wife  in  the  seven  negroes  given 
to  her  for  life,  excluded  his  daughter  Martba 
from  any  participation  therein.  Next,  It  Is 
contended  that  the  words  "her  property- 
meant  all  tbe  Interest  Martba  took  under  tbe 
will,  and  hence  tbe  limitations  over  covered 
the  property  given  to  Martha  in  remainder, 
after  the  termination  of  the  wife's  life  es- 
tate, as  well  as  the  four  negroes  given  to  her 
directly  by  this  clause  of  the  will.  But  the 
words  "ber  prc^erty"  may  well  be  construed 
as  relating  only  to  the  property  which  she 
took  under  this  clause  of  the  will,  for  th- 
reasons  above  Indicated,  as  well  as  for  the 
further  reason  that,  when  the  will  took  ef- 
fect, her  biterest  in  expectancy  by  way  of 
remainder  after  the  termination  of  ber  moth- 
er's life  estate  would  not  likely  be  spoken  of 
by  a  layman  as  "h«r  property,"  Inasmuch  as 
she  was  not  then,  and  might  never  be,  enti- 
tled to  the  use  and  enjoyment  of  such  prop- 
erty as  her  own. 

We  are  of  opinion,  therefore,  IJiat  Martha 
McDowell  took,  under  the  will  of  her  father, 
two  distinct  and  dlfTerent  Interests, — one  in 
remainder,  embracing  tbe  property  here  in 
controversy  aftCT  the  termination  of  her 
mother's  life  estate,  which  was  not  Incum- 
bered with  any  limitation  over,  and  tbe  oth- 
er a  direct  interest  in  the  four  negroes  men- 
tioned, which  was  incumbered  with  a  limita- 
tion over  to  her  brothers  and  sisters.  In  case 
she  died  without  Issue,  or  without  raising  a 
child  to  maturity. 

Under  this  view,  the  question  presented  by 
the  additional  ground  upon  which  this  court 
Is  asked  to  affirm  the  judgment  below  be- 
comes speculative  merely,  and  need  not 
therefore,  be  considered. 

Tbe  judgment  of  this  court  la  that  tbe 
judgment  of  the  circuit  court  be  afflrmed. 
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SOUTHERN  RT.  CO.  ▼.  MOSES. 
(Supreme  Ooart  of  Georgia.    Nov.  8,  1901.) 

APPBAL-RBVIBW. 

This  case  is  controlled  by  the  rulings  this  ias 
made  in  the  case  of  Railway  Co.  t.  Wood,  38 
S.  B.  8G4. 

Error  from  city  court  of  Floyd  county ;  John 
H.  Reece,  Judge.  . 

Action  by  Jnlian  Moses,  by  next  friend, 
against  the  Southern  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Shumate  &  Maddoz,  Geo.  A.  H.  Harris  &  Son, 
and  R.  It,  Chamlee,  for  plaintiff  in  error.  Max 
Meyerhardt,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

IjUMPKIN,  p.  J.  I  concur  in  the  judgment 
solely  for  the  reason  I  gave  for  so  doing  in  the 
case  of  Railway  Co.  t.  Wood,  39  S.  E.  894. 


BLAKB  y.  RAILROAD  CO.  (Supreme  CJourt 
of  North  Carolina.  Aug.  Term,  1901.)  Appeal 
from  superior  court,  New  Hanover  county.  Rus- 
Rell  &  Gore  and  Mr.  Dunning,  for  plaintiff. 
Mr.  Davis,  for  defendant  Motion  to  dismiss 
plaintifTs  appeal  for  failure  to  print  allowed. 

BRENDLB  v.  RAILROAD.  (Supreme  Court 
of  Noi-th  Carolina.  Aug.  Term,  1901.)  Appeal 
from  superior  court,  Swain  county.  Mr.  0>bb, 
for  plaintiff.  Mr.  Bason,  for  defendant  Con- 
sent judgment  filed. 

CHEMICAL  CO.  t.  BARBER.  (Supreme 
Court  of  North  Carolina.  Aug.  Term,  1001.) 
Appeal  from  superior  court  Ouslow  county.    A. 

D.  Ward,  for  plaintiff.    Motion  to  docket  and 
dismiss  defendant's  appeal,  under  rule  17  (38  S. 

E.  vi.),  allowed. 

DUVAL  LUMBEHl  CO.  t.  FENTRESS 
lilTMBKK  CO.  (Supreme  Court  of  North  Caro- 
lina. Aug.  Term,  1901.)  Appeal  from  supe- 
rior court,  Hertford  county.  Winborne  &  Law*- 
ronce,  for  plaintiff.  Cowper  &  Barnes,  for  de- 
fendant.   No  opinion.    Affirmed. 


EVERETT  T.  DOARES.  (Supreme  Court  of 
North  Carolina.  Aug.  Term,  1001.)  Appeal 
from  superior  court,  Robeson  county.  Mr.  Mc- 
Lean, for  plaintiff.  Motion  to  docket  and  dis- 
miss defendant's  appeal,  under  rule  17  (38  S. 
K.  vi.),  allowed. 

HOUSTON  ▼.  BERRT.  (Supreme  C!ourt  of 
North  Carolina,  Aug.  Term,  1901.)  Appeal 
from  superior  court  Burke  county.  Mr.  Avery, 
for  plaintiff.  Mr.  Ervin,  for  defendant  No 
opinion.    Affirmed. 

JENKINS  T.  rULLER.  (Supreme  Court  of 
North  Carolina.  Aug.  Term,  1901.)  Appeal 
from  superior  court,  Swain  county.  Mr.  Fry, 
for  defendant    No  opioioo.    Affirmed. 


EILBT  T.  EOGLBSTON.  (Supreme  Court 
of  North  Carolina.  Aug.  Term,  1901.)  Ap- 
peal from  superior  court,  Perquimans  county. 
Bond  &  Smith,  for  plaintiff.  Busbee  &  Busbee, 
for  defendnnt.  Appeal  dismissed;  controversy 
having  been  settled  by  the  parties. 


KILBY  V.  RKTHMOND  CEDAR  WORKS. 

(Supreme  Court  of  North  Carolina.  Aug.  Term. 
19010  Appeal  from  superior  court.  Gates  coun- 
ty. Bond  &  Smith,  for  plaintiff.  Shepherd  & 
Aj'dlett,  for  defendant  Appeal  dismissed ;  con- 
troversy having  been  settled  by  the  parties. 


MALLARD    v.     MANUPAOTDBING    CO. 

i Supreme  Court  of  North  Carolina.  Aug.  Term, 
901.)  Appeal  from  superior  court  Duplin 
county.  Mr.  Stevens,  for  plaintiff.  Motiou  to 
docket  and  dismiss  defendant's  appeal,  under 
rale  17  (39  S.  B.  vi.),  allowed. 


OGDEN  T.  LAND  CO.  (Supreme  Court  of 
North  Carolina.  Aug.  Term,  1901.)  Appeal 
from  superior  court  Cherokee  county.  Mr. 
Merrimon,  for  plaintiff.  Mr.  Dillard,  for  de- 
fendant   No  opinion.    Affirmed. 

PRUDBN  V.  CHAPPBLL.  (Supreme  Court 
of  North  Carolina.  Aug.  Term,  1801.)  Appeal 
from  superior  court,  Chowan  county.  Mr.  Bond, 
for  appellee.  Motion  to  docket  and  dismiss,  un- 
der rule  17  (38  S.  B.  vi.),  allowed. 


BUMBO  V.  GAY  MFG.  CO.  (Supreme  Court 
of  North  Carolina.  Aug.  Term,  1901.)  Appeal 
from  superior  court,  Chowan  county.  Bond  & 
Vann,  for  plaintiff.  Pruden  &  Shepherd,  for 
defendant  Motion  of  plaintiff  to  docket  and 
dismiss  appeal,  under  rule  17  (88  S.  B.  vi.),  al- 
lowed. 


8ETZBR  T.  STAFFORD.  (Supreme  Cburt 
of  North  Carolina.  Aug.  Term,  1901.)  Appeal 
from  snperior  court  Catawba  county.  Mr. 
Witherspoon,  for  plaintiff.  Mr.  Cline,  for  de- 
fendant   No  opinion.    Affirmed. 


STATE  V.  MALLBTT  et  al.  (Supreme  Court 
of  North  Carolina.  Aug.  Term,  lOOl.)  Appeal 
from  superior  court,  Edgecombe  county.  The 
Attorney  General  and  Mr.  Harris,  for  the  State. 
F.  H.  Busbee,  for  defendants.  Copy  of  mandate 
of  supreme  court  of  United  States  sent  to  clerk 
below,  on  motion  of  the  state. 


STATE  V.  SHEPHERD.  (Supreme  Court  of 
North  Carolina.  Aug.  Term,  1901.)  Appeal 
from  superior  court,  Macon  county.  Mr.  shep- 
herd, for  the  State.  Mr.  Bay,  for  defendant 
No  opinion.    Affirmed. 


STATE  T.  TURNER.  (Supreme  Court  of 
North  Carolina.  Aug.  Term,  1901.)  Appeal 
from  superior  court,  Randolph  county.  Mr. 
Shepherd,  for  the  State.  >io  opinion.  Af- 
firmed. 


Mr.  Scott,  for  plaintiff.  King  &  Kimball,  for 
defendnnt.  Appeal  dismissed;  controversy  be- 
ing settled  bj  th«  parties. 

WILKIB  V.  RAILROAD.  (Supreme  Court 
of  North  Carolina.  Aug.  Term,  1901.)  Ap- 
peal from  superior  court,  Chatham  county. 
Womack  &  Hayes,  for  plaintifC  Douglass  & 
Simms,  for  defendant    No  opinion.    Affirmed. 

WILLIAMS  T.  HILL.  (Supreme  ^  Court  of 
North  Caiolina.  Aug.  Term,  1001.)  Appeal 
from  superior  court,  Duplin  county.  Mr.  Stey- 
ens,  for  plaintiff.  Motion  to  docket  and  dis- 
miss defendant's  appeal,  under  rule  17  (39  S. 
E.  Ti.),  allowed. 

WILLIAMS  ▼.  RICH-  (Supreme  Court  of 
North  Caroliua.  Aug.  Term,  1901.)  Appeal 
from  superior  court,  Lenoir  county.  Mr.  Shaw, 
for  plaintiff.  Mr.  Shepherd,  for  defendant.  No 
opinion.    Affirmed. 

WOOTBN  ▼.  WHITE.  (Supreme  Court  of 
North  Carolina.  Aug.  Term,  1901.)  Appeal 
from  superior  court,  Iredell  county.  Mr.  Long, 
for  plaintiff.  Mr.  Armfield,  for  defendant.  Ap- 
peal dismissed;  controversy  being  settled  by 
the  parties. 

STATE  T.  FRANKLIN.  (Supreme  Court  of 
South  Carolina,  Jan.  13.  1902.)  Appeal  from 
common  pleas  circuit  court  of  Greenwood 
couu^;  Gtage,  Judge.  Henry  Franklin  was  in- 
dicted for  assault  and  battery.  The  defendant 
moved  to  quash  the  indictment  on  the  ground 
that  it  was  found  by  a  erand  jury  that  was  not 
summoned  and  impaneled  in  accordance  with 
the  provisions  of  the  constitution.  It  was  ad- 
mitted that  the  above  indictment  was  found  by 
a  grand  jury  that  was  summoned  and  impan- 
el^ under  and  by  virtue  of  the  act  of  1900, 
regulating  the  drawing  and  term  of  service  of 
jurors,  etc.  After  hearing  argument  of  counsel, 
nis  honor.  Judge  Gage,  made  the  following  or- 
der: "After  hearing  argument  of  counsel  on  a 
motion  to  quash  the  indictment  in  the  above 
stated  case  on  the  ground  that  it  was  found  by 
a  grand  jury  drawn  under  the  act  of  1900,  and 
that  the  said  act  is  unconstitutional,  and  it  ap- 
pearing to  the  court  that  the  said  act  is  ob- 
noxious to  section  34  of  article  S  of  the  consti- 
tution, in  that  the  county  of  Charleston  is  ex- 
cepted from  the  provisions  of  the  act,  it  Is  or- 
dered and  adjudged  that  the  indictment  in  the 
above  stated  case  be  quashed."  The  state  ap- 
peals. Afllrmed.  Solicitor  Sease,  for  the  State. 
Ijambert  W.  Jones  and  Graydon  &  Giles,  for 
appellee. 

GARY,  A.  J.  This  case  is  ruled  by  the  deci- 
sion in  State  v.  Queen.  40  S.  E.  553,  which  has 
just  been  filed.  It  is  therefore  the  judgment  of 
this  court  that  the  order  of  the  circuit  court  be 
affirmed. 

METER  r.  MEYER.  (Supreme  CJourt  of  Ap- 
peals of  Virginia.  March  13,  1902.)  Appeal 
from  law  and  equity  court  of  city  of  Rich- 
mond. Suit  by  Dr.  Meyer  against  Lizzie  H. 
Mever  for  divorce.  From  a  decree  granting  to 
defendant  custody  of  a  child,  complainant  ap- 
peals. Affirmed.  John  A.  Lamb,  for  appellant. 
L.  O.  Wendenburg,  for  appellee. 

CARDWRLL,  J.  Otto  Mey.  spoken  of  in  this 
record  as  Dr.  Meyer,  on  the  ]»th  of  May,  1806, 
filed  his  bill  in  the  law  and  eciuity  court  of  the 
city  of  Richmond  against  Lizzie  H.  Meyer,  his 


tiff  the  divorce,  but  made  no  disposition  of  the 
infant  daughter  of  the  parties,  then  but  a  little 
over  a  year  old,  leaving  her  in  the  care  and 
custody  of  the  mother.  In  September,  1896,  by 
consent  of  parties,  by  counsel,  the  cause  was 
reinstated  upon  the  docket,  and  Dr.  Meyer  peti- 
tioned the  court  to  grant  him  the  permanent 
custody  of  the  child.  Numerous  depositions 
were  taken  upon  this  question,  and  the  court 
by  its  decree  of  March  23,  1901,  denied  the 
prayer  of  the  petition  and  awarded  the  cnstody 
and  care  of  the  child  to  the  mother.  From  this 
decree  Dr.  Meyer  obtained  an  appeal  to  this 
court.  The  only  evidence  in  the  record  tending 
to  show  that  appellee  was  not  a  suitable  person 
to  have  the  custody  of  her  child  is  found  in  the 
deposition  of  Dr.  Meyer.  To  his  competency  as 
a  witness  appellee  strenuously  objected;  but 
we  shall  not  consider  the  question,  for  the  res- 
son  that,  giving  him  the  benefit  of  his  deposi- 
tion, the  view  that  we  take  of  the  case  is  not 
changed.  As  was  said  by  this  court  In  Strim;- 
feUow  V.  Somerville,  95  Va.  701,  29  S.  £.  68.5, 
40  I..  R.  A.  623:  "Ordinarily  the  father  is  en- 
titled to  the  care  and  custody  of  his  infant  child: 
but,  when  the  father  Is  claiming  the  cnstody  of 
his  child,  the  court  will  exercise  its  discretion 
according  to  the  facts  and  what  appears  to  be 
best  calculated  to  promote  the  infant  s  welfare." 
Again,  it  Is  said  in  Cariens  v.  Cariens  (decided 
by  the  supreme  court  of  West  Virginia  in  No- 
vember, 1901)  40  S.  E.  335:  "The  law  as  f> 
the  custody  of  children  has  been  greatly  modi- 
fied. Formerly  the  right  of  the  father  to  its 
custody  was  almost  an  inflexible  rule.  •  •  » 
But  civilization,  advanced  thought,  and  human 
kindness  have  bent  this  iron  rule,  and  open*-*) 
the  ears  of  the  courts  to  the  pleading  of  the 
true  friend  and  owner  of  the  child.  The  court* 
do  not,  these  days,  inexorably  take  from  moth- 
ers their  children  of  tender  years,  even  for  the 
father,  if  the  mother  is  a  fit  person  and  has  a 
home  for  them,  but  look  at  all  the  circumstan- 
ces. The  welfare  of  the  child  is  the  test."  See. 
also,  9  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  867.  lud 
authorities  there  cited.  It  would  not  be  of  ben- 
efit to  any  one  for  us  to  review  in  detail  the  eri- 
denee  In  the  record.  The  learned  judge  of  the 
law  and  equity  court  has  upon  that  evidence  de- 
creed that  the  welfare  of  the  child  requires  that 
she  be  left  in  the  custody  aud  care  of  her  moth- 
er; and,  after  a  careful  consideration  of  the 
record  we  are  unable  to  say  that  bis  condnsioD 
is  erroneous.  The  decree  appealed  ttom  is  af- 
firmed. 


FLOYD  et  aL  t.  TOWN  OF  MANNINGTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  30.  1901.) 

PUBUO  IHPROTEMBNTS-ASSESSMBNTS. 

Same  as  Dancer  r:  Town  of  ManningtoB 
(decided  at  this  term)  40  S.  E.  475. 

Appeal  from  circuit  court,  Marion  county. 

Bill  by  the  town  of  Mannington  against 
Florence  L.  Floyd  and  others.  Decree  for 
plaintiff,  and  defendant  Floyd  appeals^  Af- 
firmed. 

W.  S.  Haymond.  for  appellant.  W.  S.  Mere- 
dith and  Charles  E.  Hawker,  for  appellee. 

McWHORTER,  .T.  Tliis  Is  an  appeal  br 
Florence  L.  Floyd,  defendant,  from  a  decree 
of  the  circuit  court  of  Marion  county,  at  the 
suit  of  the  town  of  Mannington,  to  enforce  an 
assessment  for  the  one-third  of  the  cost  cf 
paving  Clarksburg  street  in  said  town  of  M:\-.- 
nington  against  the  abuttiug  property  of  the 
said  defendant.  This  cause  is  in  all  resp«vt^ 
the  same  as  the  cause,  decided  at  the  present 
term  of  this  court,  of  the  town  of  Mannington 


persons  ownine  the  greater  amount  of  frontage 
of  the  lots  abutting  on  both  sides  of  said 
Clarksburg  street  had  signed  the  petition  in 
writing  asking  the  council  of  said  town  to 
pave  said  Clarksburg;  street,  while  such  own- 
ers had  not  so  petitioned  in  the  Dancer  Case 
between  the  cross  Btreets  where  defendant's 
property  abutted  said  Clarksburg  street.  A 
stipulation  was  filed  in  this  cause  that  the  evi- 
dence taken  in  the  cases  of  the  town  of  Man- 
nington  against  W.  S.  Dancer  and  the  same 
plaintiff  against  Elizabeth  M.  Jenks  should  be 
used  in  evidence  in  this  cause,  as  far  as  the 
same  is  relevant  to  the  issue,  In  the  same  man- 
ner and  with  the  same  effect  as  if  the  same 
had  been  taken  in  this  case,  and  that  the  stipu- 
lation in  the  case  of  the  town  of  Mannington 
against  W.  S.  Dancer  relative  to  the  surveyor's 
certificate  shoald  be  read  as  a  stipulation  in 
this  case;  and  it  was  further  stipulated  that 
the  amount  assessed  against  defendant  and 
sought  to  be  recovered  in  this  case  has  not 
been  paid.  Decree  rendered  in  favor  of  plain- 
tiff for  amount  of  the  assesfiment,  and  decree 
of  sale  of  property  to  pay  the  same,  and  de- 
fendant appealed  to  this  court.  For  the  rea- 
sons stated  in  the  said  cause  of  the  town  of 
Mannington  against  W.  S.  Dancer,  and  because 
of  the  fact  stated  showing  in  what  respect  this 
case  differs  from  snid  Dancer  Case,  the  decree 
complained  of  in  this  cause  is  aflSrmed. 


MARK  T,  TOWN  OF  MANNINGTON. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  30,  1901.) 
PUBUC  IHPROTBHBNTS-ASSESSMENTS. 
Same  as  Dancer  v.  Town  of  Mannington  (de- 
cided at  this  term)  40  S.  E.  475. 
Appeal  from  circuit  court,  Marion  county. 
Bill  by  the  town  of  Mannington  against  Ju- 
lia A.  Marr  and  others.    Decree  for  complain- 
ant, and  defendant  Marr  appeals.    AiUrmed. 


lia  A.  Marr,  defendant,  from  a  decree  of  the 
circoit  court  of  Marion  county,  at  the  suit  of 
the  town  of  Mannington,  to  enforce  an  assess- 
ment for  the  one-third  of  the  cost  of  paving 
Clarksburg  street  in  said  town  of  Mannington 
against  the  abutting  property  of  the  said  de- 
fendant. This  cause  is  in  all  respects  the  same 
as  the  cause,  decided  at  the  present  term  of 
this  court,  of  the  town  of  Mannington  against' 
W.  S.  Dancer,  excepting  only  in  the  one  fact 
that  the  property  of  the  defendant  in  this 
cause  abutting  on  Clarksburg  street  lies  be- 
tween two  cross  streets  between  which  the 
persons  owning  the  greater  amount  of  front- 
age of  the  lots  abutting  on  both  sides  of  said' 
Clarksburg  street  had  signed  the  petition  in 
writing  asking  the  council  of  said  town  to- 
pave  said  Clarksburg  street,  while  such  own- 
ers had  not  so  petitioned  in  the  Dancer  Case 
between  the  cross  streets  where  defendant's 
proiwrty  abutted  said  Clarksburg  street  A  stip- 
ulation was  filed  in  this  cause  that  the  evidence 
taken  in  the  cases  of  the  town  of  Mannington- 
against  W.  S.  Dancer,  and  the  same  plaintiff 
against  Elizabeth  M.  Jenks  should  be  used  in- 
evidence  in  this  cause,  as  far  as  the  same  is  rel- 
evant to  the  issue,  in  the  same  manner  and  with- 
the  same  effect  as  if  the  same  bad  been  taken 
in  this  case,  and  that  the  stipulation  in  the 
case  of  the  town  of  Mannington  against  W.  8. 
Dancer  relative  to  the  surveyor's  certificate- 
should  be  r^ad  as  a  stipulation  in  this  case; 
and  it  was  farther  stipulated  that  the  amount 
assessed  against  defendant  and  sought  to  be  re- 
covered in  this  case  has  not  been  paid.  De-  . 
cree  rendered  in  favor  of  plaintiff  for  amount 
of  the  assessment,  and  decree  of  sale  of  prop- 
erty to  pay  the  same,  and  defendant  appealed 
to  this  court.  For  the  reasons  stated  m  the 
said  cause  of  the  town  of  Mannington  against 
W.  S.  Dancer,  and  because  of  the  fact  stated 
showing  iu  what  respect  this  case  differs  from 
said  Dancer  Case,  the  decree  complained  of  in- 
this  cause  is  affirmed. 


End  of  Cases  in  Vol.  4(1, 


Digitized  by 


L-oogle 


INDEX. 


ABANDONMENT. 

Of  wife,  see  "Hnsband  and  Wife,"  {  7. 

ABATEMENT  AND   REVIVAL. 


Judgment  as  bar  to  anotber  action,  see 
ment,"  S  8. 


"Judg- 


Kerival  of  judgment,  see  "Judgment,"  I  11. 
tjubstitntion  of  parties,  see  "Parties,     f  2. 

I  1.     Asother  aotioa  peadlas. 

An  action  is  not  pending  after  order  dismiss- 
ing tbe  complaint  on  demurrer. — ^Burnett  t. 
Southern  Ry.  Co.  (S.  C.)  679. 

t  2.     Death  oC  party  and  reTlTal  of  ao- 
tiom. 

Action  for  malicious  prosecution  held  not  to 
survive  to  the  personal  representativ*. — ^Porter 
V.  Mack  (W.  \^.)  459. 


ABDUCTION. 

See  "Seduction." 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments,   see  "Municipal  Corporations,"  f  5. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent 
Domain,"  i  2. 

ACCEPTANCE. 

Of  goods  sold  in  general,  see  "Sales,"  (  3. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
"Fixtures";  "Improvements." 


ACCESSORIES. 


Criminal   responsibility,   see  "Criminal-  Law," 
«  2. 


ACCIDENT. 


Cause  of  personal  injuries, 
»  1. 


"Negligence," 


ACCORD  AND  SATISFACTION. 

See  "Payment." 

ACCOUNT. 

Accounting  between  partners,  see  "Partner- 
ship," i  8. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  i  5. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions,"  i  3. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Criminal  Law,"  8  7;  "Evidence,"  (  8. 
40  S.E.-66 


i   1.    Tafelac 

Where  evidence  shows  the  acknowledgment 
of  a  deed  by  a  married  woman  was  freely  and 
voluntai-ily  made,  it  is  legally  sufficient.— Bene- 
dict V.  Jones  (N.  C.)  221. 

A  deed  executed  by  a  clerk  of  a  court  cannot 
be  acknoAvledged  before  him. — Leftwich  t.  City 
of  Richmond  (Ya.)  651. 

1  8.    Operation  and  effeot, 

_  Acts  1889,  c.  389,  does  not  preclude  ques- 
tioning as  to  examination  of  a  married  woman 
when  she  acknowledged  the  deed. — ^Benedict  v. 

Jones  (N.  C.)  221. 

An  acknowledgment  construed  as  before  the 
clerk  of  court  himsielf. — Leftwich  v.  City  of 
Richmond  (Va.)  651. 

ACTION. 


Abatement,  see  "Abatement  and  Revival." 

Bar  by  former  adjudication,  see  "Judgment," 
i  8. 

Jurisdiction  of  courts,  see  "Courts." 

loaches,  see  "Equity,"  {  2. 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecu- 
tion." 

Pendency  of  action,  see  "Abatement  and  Re- 
vival," «  1. 

Restraining  action  at  law,  see  "Injunction." 
§  2. 

Review  of  proceedings,  see  "Appeal  and  Er- 
ror"; "Certiorari";  "Equity,"  f  8;  "Excep- 
tions, Bill  of";  "Judgment"  5  6;  "Justices! 
of  the  Peace,"  g  8;  "New  Trial." 

Survival,  see  "Abatement  and  Revival,"  §  2. 

AcUont  between  parHea  in  parUcular  relations. 
See  "Master  and  Servant,"  §§  1,  7;  "Partner- 
ship." §  3. 
Co-tenants,  see  "Pai-tition,"  |  1. 

Actions  Z>t/  or  against  particular  classes  of 
parties. 

See  "Carriers,"  §|  1-5;  "Corporations,"  §  3; 
"Executors  and  Administrators,"  §  4;  "Hus- 
band and  Wife,"  §  5;  "Infants."  §  2;  "Inn- 
keepers"; "Insane  Persons,"  §  2;  "Municipal 
Corporations,"  8  8;  "Partnership,"  {g  1,  2: 
"Physicians  and  Surgeons";  "Receivers," 
S  2;  "Towns,"  g  1. 

Assignees,  see  "Assignments,"  g  3. 

Co-tenants,  see  "Tenancy  in  Common,"  i  2. 

Heirs,  see  "Descent  and  Distribution,"  g  1. 

State  officers,  see  "States,"  g  1. 

Particular  causes  or  grotrnds  of  action. 

See  "Bills  and  Notes."  g  8;  "Bonds,"  g  1; 
"Con.<!piracy,"  g  1;  "False  Imprisonment," 
g  1;  "Fraud."  g  1;  "Insurance,"  g  4;  "Judg- 
ment," g  13;  "Malicious  Prosecution."  g  3: 
"Negligence,"  g  3;  "Taxation,"  g  5;  "Torts"; 
"Trespass";  "Trover  and  Convei-sion,"  g  1. 

Breach  of  contract,  see  "Contracts,"  g  6; 
"Sales,"  g  5. 

Breach  of  warranty,  see  "Sales."  g  5. 

Personal  injuries,  see  "Carriers,"  g  3;  "Mas- 
ter and  Servant."  g  7;  "Railroads,"  gg  4-10; 
"Street  Railroads,"  g  2. 

Price  of  goods,  see  "Sales,"  g  4. 

Rent,  see  "Landlord  and  Tenant,"  g  2. 
(1041) 


famcMar  jorm*  cf  cusuan, 

see  "Action  on  the  Case";  "Detinue";  "Eject- 
ment"; "Replevin";  "Trespass,"  S  1;  "Trover 
and  Conversion." 

Particular  forms  <tf  special  reUff. 

see  "Creditom'  Suif;  "Divorce";  "Injunc- 
tion"; "Partition,"  i  1;  "Quieting  Title/' 

Admeasuremeut  or  assignment  of  dower,  see 
"Dower,"  $  2. 

Alimony,  see  "Divorce,"  §  2;  "Husband  and 
Wife,*'  {  6. 

Oancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Construction  of  will,  see  "Wills,"!  4. 

Dissolution  of  partnership,  see  "Partnership." 
§  3. 

Enforcement  of  right  of  subrogation,  see  "Suli- 
rogation." 

Enforcement  of  vendor's  lien,  see  "Vendor  and 
Purchaser,"  g  3. 

Enforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  (  3. 

Establishment  and  enforcement  of  trust,  see 
"Trusts,"   {  5. 

Establishment  of  will,  see  "Wills,"  g  3. 

Foreclosure  of  mortgage,  see  "Mortgages," 
§4. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Removal  of  cloud  on  title,  see  "Quieting  Ti- 
tle." 

Separate  maintenance  of  wife,  see  "Husband 
und  Wife,"  |  6. 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  S  8. 

Trial  of  tax  title,  see  "Taxation,"  $  8. 

Particular  proceedings  in  action*. 

See  "Appearance";  "Continuance";  "Costs"; 
"Damages":  "Dismissal  and  Nonsuit";  "Evi- 
dence"; "Execution";  "Judgment"';  ".Tu- 
dicial  Sales";  "Jury":  "Limitation  of  Ac- 
tions"; "Motions";  "Parties";  "Pleading"; 
"Process";  "Reference";  "Removal  of  Caus- 
es";   "Trial";    "Venue." 

Default,  see  "Judgment,"  (  3. 

Nonsuit,  «ee  "Trial,"  {  5. 

Revival  of  judpment,  see  "Judgment,"  {  11. 

Verdict.  »ee  "Trial."  8  H. 

Particular  remedies  in  or  incident  to  actions. 

See  "Attachment";  "Discovery";  "Garnish- 
ment"; "Injunction";  "Receivers";  "Recog- 
nizance."!." 

Proceedings  in  exercise  of  special  jurisdictions. 
Courts  of  limited  jurisdiction  lu  general,   see 

"Courts,"  i  3. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,"  g  2. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  i  1. 

In  an  action  on  the  case  in  the  nature  of  con- 
spiracy, the  grounds  must  be  set  out  with  the 
same  certainty  as  in  an  action  against  a  single 
defendant.— Porter  v.  Mack  (W.  Va.)  459. 

In  lieu  of  the  common-law  action  of  con- 
spiracy, an  action  on  the  case  has  been  sub- 
stituted.—Porter  V.  Mack  (W.  Va.)  459. 

ADEQUATE  REMEDY  AT  LAW. 

Ground  for  denial  of  equitable  relief,  see  "In- 
junction," §  1. 


ADJUDICATION. 

Of  courts  in  general,  see  "Courts."  g  2. 
Operation   and   effect   of   former   adjudication, 
see  "Judgment,"  |f  8.  0. 

ADMEASUREMENT. 

Of  dower,  see  "Dower,"  g  2. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 
Of  property  by  receiver,  see  "Receivers,"  I  1.        | 

ADMISSIONS. 

As  evidence,  sec  "Criminal  Law,"  f  7;  "Evi- 
dence," g  3. 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

Acquisition  of  right  of  way  by  railroad,   tee 

"Railroads,"   g   1. 
Against  co-tenant,  see  "Tenancy  in  Common.' 

1    1. 

g  1.     Hatnv«  aad  reaiiisitas. 

Continuous  use  of  land  for  range  for  cattle 
and  occupation  for  cutting  timber  Iteld  not  ac- 
tual possession  sufficient  to  establish  claim  i<f 
adverse  possession.  —  McCook  v.  CrawforJ 
(Oa.)  225. 

Actual  notice  of  intent  to  bold  advetsely  Meii 
unnecessary,  when  there  is  no  fiduciary  tru^t 
or  relation  between  the  parties. — Bryce  r. 
Cayce  (8.  C.)  94S. 

In  order  to  constitute  such  claim  of  title  a9 
to  start  limitations  running,  the  conveyanc* 
to  the  occupant  need  not  convey  a  valid  titlf. 
nor  need  the  description  be  definite,  if  it  can 
be  made  certain  by  extrinsic  evidence. — Sharp 
V.  Shenandoah  Furnace  Co.  (Va.)  103. 

In  considering  the  question  of  adverse  pos- 
session under  a  claim  of  title  to  an  entire 
tract,  it  Is  immaterial  whether  the  one  from 
whom  the  claimant  derived  his  claim  of  tit!? 
claimed  under  one  conveyance  of  the  whnl.* 
tract  or  under  several  conveyances  of  the  s<:\- 
eral  parts  thereof. — Sharp  t.  Shenandoah  Fur- 
nace Co.  (Va.)  103. 

Where  an  occupying  claimant  conveys  that 
part  of  the  tract  which  constitutes  his  actual 
possession,  he  loses  his  constructive  possession 
of  the  balance,  unless  he  takes  actual  posse- 
sion of  some  part  thereof.— Sharp  v.  Snenac- 
doah  Furnace  Co.  (Va.)  103. 

A  void  deed  is  color  of  title  under  statute  of 
limitations. — ^Bennett  v.  Pierce  (W.   Va.)  o5C 

A  void  deed  is  color  of  title. — Bennett  v. 
Pierce  (W.  Va.)  895;  Robinsou  ▼.  Lowe  (W. 
Va.)  454. 

Color  of  title  held  valuable  only  so  far  as  it 
indicates  extent  of  claim. — Robinson  t.  Lowe 
(W.  Va.)  454. 

One  who  has  entered  under  plaintiff  canuvt 
hold  adversely  without  express  disclaimer  aL.! 
assertion  of  adverse  title. — Maxwell  v.  Cun- 
ningham (W.  Va.)  499. 

g  2.     Operation  and  oifeet. 

Limitations  held  to  vest  good  title  in  occc- 
pant.— Bennett  v.  Pierce  (W.  Va.)  395. 

One  holding  under  color  of  title  holds  ad- 
versely to  the  boundaries  contained  in  his  dp«ii. 
—Maxwell  v.  Cunningham  (W.  Va.)  4!W. 


I  3.     Pleadlnc,   evldenee,   trial,  and   >e- 
Tlew. 

Plaintiff  in  ejectment,  claiming  land  by  ad- 
rci-se  possession  against  the  purchaser  at  an 
administrator's  sale,  held  to  have  the  burden 
of  proving  such  adrerse  possession. — Harris  t. 
Cole  (Ga.T  271. 

Instruction  as  to  effect  of  20  years'  posses- 
sion under  claim  of  ownership  'held  to  sufficient- 
ly charge  that  possession  must  be  adverse. — 
Kolb  V.  Jones  (S.  C.)  168. 

Possension  by  heir  and  executor  held  not 
to  create  presumption  of  adverse  holding. — 
Walker  v.  Killian  (S.  C.)  887. 

The  question  of  sufficiency  of  notice  of  ad- 
verse possessiou  is  one  for  the  jury.— Bryce 
V.  Cayce  (S.  C.)  948. 

AFFIDAVITS. 

Jn  parUeular  proceedings. 
See  "Appeal  and  Error,"  §  5;    "Attachment," 

{  2;    ^tJoutinnance," 
Ijst  of  tax  sales,  see  "Taxation,"  |  6. 
Verification  of  pleading,  see  "Pleading,"  f  6. 

An  affidavit  for  a  writ  of  error  in  forma 
pauperis,  executed  before  a  county  court  clerk 
in  a  foreign  state,  held  invalid  for  failure  of 
proof  of  the  officer's  authority. — Shockl^  T. 
Tnmell  (Ga.)  279. 

AGENCY. 

Se«  "Principal  and  Agent." 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

Where  the  manufacturer  of  fertilizers  had  at- 
tached to  each  package  thereof  a  tag,  as  pro- 
vided by  Pol.  Code,  1  1503,  the  fact  that  a 
portion  of  the  tags  became  detached  while  in 
transit  did  not  render  the  sale  void. — Holt  v. 
Navassa  Guano  Co.  (Ga.)  735. 

ALIMONY. 

See  "Divorce,"  {  2;  "Husband  and  Wife,"  S 
0. 

ALLOWANCE. 

To  surviving  wife,  husbaud,  or  children  of 
decedent,  see  "Executors  and  Administra- 
tors," i  2. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

Under  Civ.  Code.  $  3702,  iin  alteration  of  a 
note,  to  defeat  recovery,  must  be  material  and 
with  intent  to  defraud.— Burch  v.  Pope  (Ga.) 
227. 

AMENDMENT. 

Of  pleading,  see  "Eciuity,"  8  4;  "Pleading,"  ( 
4. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error."  §  6. 

Of  statute,  see  "Statutes,"  §  4. 

ANCILLARY  ADMINISTRATION. 

See  "Executors  and  Admiuistrators,"  1  6. 


roads,"  |  9. 
Stock   laws   denying  equal  protection   of  law, 
see  "Constitutional  Law,"  S  5. 

ANSWER. 

In  pleading,  see  "Equity,"  f  4;  "Pleading,"  { 

APPEAL  AND  ERROR. 

See  "Certiorari";  "ExcepUous,  Bill  of;  "Kew 

Trial." 
Appellate  jurisdiction  of  particular  courts,  see 

Costs,  see'  "Costs,"  i  3. 

In  suits  to  set  aside  conveyances  In  fraud  of 
creditors,  see  "Fraudulent  Conveyances,"  S 
3. 

Remedy  by  appeal  as  ground  for  denying  pro- 
hibition, see  "Prohibition." 

Review  of  criminal  prosecutions,  see  "Crim- 
inal Law,"  8§  14,  15 ;  "Homicide,"  {  7. 

Review  of  proceedings  of  county  l>oard,  see 
"Counties,'^  8  1. 

Review  of  proceedings  of  jueticea  of  the 
l)eace,  see  "Justices  of  the  Peace,"  8  3- 

8    !•    Nature   and   cronnds   of   appellate 
Jurisdiction. 

The  supreme  court  will  not  pass  on  questions 
when    an    adjudication,    though    favorable    to 

i>Iaiutiff  in  error,  could  not  practically  benefit 
lim.— Benton  v.  Singleton  (Ga.)  811;  Singleton 
V.  Benton,  Id. 

8    2.     Seolslons  rerieirable. 

Supreme  court  cannot  review  order  of  su- 
perior court  appointing  a  notary  public.^Stein- 
heimer  v.  Jones  (Oa.)  241. 

An  interlocutory  order  restraining  defendant 
from  operating  her  business  lield  reviewable, 
under  23  St.  at  Large,  p.  623.— Williams  v. 
Jones  (S.  C.)  881. 

Code,  8  3464,  does  not  authorize  an  appeal 
from  an  order  sustaining  a  demurrer  to  an 
amended  bill,  on  the  ground  that  it  makes  a 
new  case,  in  a  cause  in  which  the  originnl  ac- 
tion may  be  proceeded  with,  as  if  the  amend- 
ment had  not  been  filed.— Bobson  v.  IIobi<on 
(Va.)  8»9. 

Ex  parte  order  making  allowance  to  attor- 
ney for  legal  services  out  of  funds  in  the  con- 
trol of  the  court  is  not  appealable.— Board  of 
Education  of  Beverly  Dist.  v.  Ward  (W.  Va.) 
344. 

Writ  of  error  llee  to  judge  of  circuit  court 

improperly  refusing  appeal  from  judgment  of 
a  justice.— Clark  v.  West  Virginia  C.  &  P.  Ry. 
Co.  (W.  Va.)  351. 

8   3.     Right  of  review. 

l^efeniiant  paying  justice's  judgment  volun- 
tarily held  to  nave  waived  his  right  of  appeal, 
uotwithgtanding  Code,  8  886. — Cowell  v.  Greg- 
ory (N.  C.)  849. 

8  4.     Presemtation    and    reservation    in 
loirer  oonrt  of  gronnda  of  revleir. 

An  amendment  to  motion  for  new  trial,  not 
approved  by  the  judge  or  the  facts  alleged  cer- 
tified to  by  him,  cannot  be  considered  on  ap- 
peal.—Ta.vlor  V.  Brown  (Ga.)  281.  » 

"Where  there  was  no  motion  for  a  new  trial 
on  the  ground  of  exce8s>ive  verdict,  plaintiff  in 
error  cannot  complain  because  plaintiffs  below 
were  allowed  to  write  off  portions  of  the 
aiiioimts  recovered. — Central  of  Georgia  Ry. 
Co.  V.  Berry  (Ga.)  200. 

A  question  as  to  whether  an  amendment  of 
motion  for  new  trial  has  been  properly  served 
upon  the  respondent  prior  to  tne  time  of  the 


where  there  is  no  complaint  of  the  court  8 
failure  to  coustrue  a  written  contract,  or  as  to 
the  admisBion  of  parol  evidence,  the  case  will 
be  dealt  with  as  if  the  evidence  had  shown  the 
contract.— Walters  v.  Americua  Jewelry  &  Mu- 
sic Co.  (Ga.)  808. 

A  statement  in  cane  on  appeal  in  an  action 
based  on  a  note  held  not  to  preclude  the  de- 
fendant from  urginK  his  possession  of  the  note 
as  showing  his  right  thereto. — Vann  ▼.  Ed- 
wards (N.  C.)  853. 

Exceptions  to  overmling  of  demurrer  held  too 
general.— Butler  v.  Western  Union  Tel.  Co.  (8. 
C.)  162. 

Putting  a  defanlt  case  on  calendar  No.  1,  and 
Rubmitting  it  to  the  jury,  held  a  mere  irregu- 
larity.—Ward  V.  Western  Union  Tel.  Co.  (S. 
C.)  670. 

The  supreme  court  will  not  consider  consti- 
tutional questions  not  raised  below. — ^Burnett  t. 
Southern  Ry.  Co.  (S.  C.)  679. 

Where  ground  of  objection  to  evidence  is 
not  specified,  the  ruling  onnnot  be  reviewed. — 
Bryce  v.  Cayce  (S.  C.)  948. 

Where  the  court  errs  iu  stating  issues,  his 
attention  must  be  called  to  it,  to  make  it  the 
bosis  of  on  exception  on  appeal. — Bryce  v. 
Cayce  (S.  C.)  948. 

Exceptions  on  appeal  held  too  general  to  be 
considered. — State  V.  Commissioners  of  Pilot- 
age (S.  C.)  969. 

An  exception  on  a  point  not  raised  below 
will  not  be  considered  on  appeal. — Hutmacher 
V.  Charleston  Cousol.  Ry.,  Gas  &  ESectric  Co. 
(S.  C.)  101». 

An  objection  to  the. competency  of  a  witness 
making  a  deposition,  not  taken  in  the  court  be- 
low, is  waived. — Stewart  t.  Conrad's  Adm'r 
(Va.)  624. 

S  5.    BeanUltea     und     proeeedlnsa     for 
transfer  of  oanae. 

Affidavits  for  an  appeal  in  forma  pauperis 
under  Acts  1897,  p.  33.  in  the  conjunctive,  al- 
leging that  appellant  is  unable  to  pay  costs 
"and  give  security,  instead  of  the  disjunctive, 
held  insufficient.- Ball  v.  Mapp   (Ga.)  272. 

Cases  brought  before  either  division  of  the 
city  court  may  be  reviewed  by  the  supreme 
court  on  writ  of  error,  signed  by  the  judge 
presiding  in  the  particular  case.— Welbome  v. 
State  (Ga)  »7. 

Where  there  are  several  plaintiffs  in  error, 
an  affidavit  of  inability  to  pay  costs,  made  by 
any  number  less  than  all,  is  insufficient  to  bring 
the  case  to  the  court  in  forma  pauperis.- Walk- 
er V.  Equitable  Mortg.  Co.  (Ga.)  1010. 

Where  an  affidavit  of  inability  to  pay  costs  is 
signed  by  all  of  the  plaintifTs  In  error  save  one, 
it  cannot  be  made  sufficient  by  striking  from  the 
bill  of  exceptions  the  name  of  the  party  who 
did  not  join,  where  he  was  a  party  below. — 
Walker  v.  Equitable  Mortg.  Co.  (Ga.)  1010. 

That  an  appeal  was  not  entered  of  record 
held  immaterial,  where  the  fact  of  the  appeal 
was  not  denied  and  notice  had  been  served. — 
Barden  v.  Stickney  (N.  C.)  842. 

Under  Code.  |  3318.  the  clerk  of  the  court 
to  Vhich  a  cause  was  transferred  alone  could 
certify  the  record  or  take  the  bond  required  in 
order  to  perfect  an  appeal.— Smith  ▼.  Pyrites 
Mining  &  Chemical  Co.  (Va.)  918. 

I  6.     Beoord  and  preeeeding*  not  in  r«e- 
ord. 

Where  the  brief  of  evidence  is  defective,  if 
any  of  the  assignments  of  error  can  be  deter- 
mined without  reference  to  the  evidence,  the 


Grounds  of  motion  for  new  trial,  alleging 
error  on  admission  of  evidence,  will  not  be  con- 
sidered on  appeal,  where  the  evidence  objected 
to  is  not  set  forth.— Waldrop  v.  Wolff  (Ga.i 
830;  Wolff  v.  Waldrqp.  Id.;  Hayes  v.  Wolff. 
Id.;  Wolff  v.  Hayes.  Id. 

Qgestion  not  made  by  the  record  nor  jmssed 
upon  by  the  trial  court  cannot  be  considered, 
though  presented  in  the  brief  and  urged  in  the 
argument  of  counsel.- Newton  r.  Fain  (Ga.) 
093. 

Where  exception  is  taken  to  the  refusal  to  al- 
low an  equitable  amendment  of  a  statutory 
claim,  the  proper  amendment  must  be  set  ont 
in  a  bill  of  exceptions. — Walker  ▼.  E2qultable 
Mortg.  Oo.  (Ga.)  1010. 

Record  on  appeal  held  to  show  that  exception 
was  taken  to  rnlings  excluding  evidence. — Ful- 
ler v.  Knights  of  Pythias  (X.  C.)  65. 

The  clerk's  laches  in  transmitting  transcripts 
of  appeals  to  the  supreme  court  will  not  excuse 
the  laches  of  an  appellant  iu  failing  to  see  that 
the  transcript  was  iu  fact  sent  up  in  proper 
time.— Fain  v.  Southern  Ry.  Oo.  (X.  C.)  81S. 

The  supreme  court,  where  case  is  insufficient 
may  remand  the  same  for  further  settlement.— 
Baker  v.  Irvine  (S.  C.)  672. 

I  7.     AsalnaMmt  of  error*. 

Where  bill  of  exceptions  contains  no  aaaign- 
ment  of  error,  the  writ  of  error  will  be  dis- 
missed.—Jackson  V.  Fitzpatrick  (Ga.)   234. 

An  assignment  of  error  on  the  direction  of  a 
verdict  in  favor  of  plaintiff  sufficiently  rai«^< 
the  question  whether  or  not,  under  the  plead- 
ings and  evidence,  plaintiff  was  entitled  to  re- 
cover.— ^Anderson  v.  Walker  (Ga.)  705. 

{  8.     DtamiHsl,    withdrawal,    or    abaa- 
donmeat. 

Where  controlling  qaeetton  is  raised  by  cr--* 
bill  of  exceptions,  and  jndgment  is  rever^i. 
writ  of  error  on  main  bill  will  be  dismisse^l.— 
Andrews  t.  Kinsel  (Ga.)  300;  Kinael  v.  An- 
drews, Id. 

Failure  of  clerk  of  superior  court  to  trans- 
mit a  portion  of  the  record  specified  in  the  bill 
of  exceptions  held  not  cause  for  dismissing  writ 
of  error.— McCJall  t.  Bentley  (Ga.)  76S. 

Where  immaterial  portion  of  the  record  ha-i 
l)eeu  omitted  by  the  clerk  of  the  superior  c«nrr. 
the  writ  of  error  will  not  be  dismissed. — McCill 
V.  Bentley  (Ga.)  708. 

That  the  brief  of  error  is  so  defective  that  it 
caunot  l>e  considered  is  not  ground  for  disuli^''- 
ing  the  writ  of  error. — ^Fleming  v.  Roberts  «Ga.i 
792. 

Plaintiff  in  error  cannot  withdraw  writ  over 
the  objection  of  his  counsel,  when  the  litigate'!: 
might  result  in  the  recovery  of  prop^rtj  "•- 
which  counsel  would  have  a  lien  for  his  fe.~ 
—Walker  v.  Equitable  Mortg.  Co.   (Ga.i   101". 

Where  matter  which  the  trial  judice  direvt- 
the  clerk  to  include  iu  the  transcript  nn  app>-..: 
is  omitted  by  the  direction  of  appellant,  tr.- 
rase  will  be  dismissed. — Finch  v.  Strickland  <N 
C.)  841. 

Where  an  order  is  not  appealable,  an  attempt- 
ed appeal  will  be  dismissed,  though  the  objeoti>>n 
is  not  urged  on  the  hearing.— Hobaon  r.  Uob$><'>:i 
(Va.)  899. 

{  9.     Hearinc  and  rehearing. 

Immaterial  misstatement  as  to  pleading  at 
opinion  held  no  ground  for  rehearing. — Gr»-«-a- 
villo  County  v.  Spartanburg  (Jounty  (S.  C)  14T. 

Rehearing  by  the  court  in  banc  on  th# 
ground  that  it  was  equally  divided  on  the  orig- 
inal bearing  will  not   be  granted. — ^Latimer  v. 


IP  appealable.— Dnrlinston  OU  Co.  T.  Pee  Dee 
Oil  &  Ice  Co.  (S.  C.)  169. 

§  10.    BaTlew. 

X  verdict  for  plaintiff  for  a  less  amount  than 
that  deinande<)  b.v  the  eyidence  cannot  be  urged 
ns  an  objection  by  the  defendant. — Central  of 
Georifia  Ky.  Co.  v.  Trammell  (Ga.)  258. 

First  grant  of  a  new  trial  will  not  be  disturb- 
ed-Short T.  Mathis  (Ga.)  295. 

The  first  granrt  of  a  new  trial  will  not  be  dia- 
tnrbed,  though  the  judge  had  previously  grant- 
ed a  nonsuit,  and  that  ruling  had  been  revers- 
ed by  the  court  aud  the  case  reinstated.— Mer- 
chants' Nat  Bank  v.  Fottch«  (Ga.)  697. 

The  first  grant  of  a  new  trial  will  not  be 
disturbed,  unless  the  verdict  was  demanded  by 
the  law  and  the  evidence. — Merchants'  Nat. 
Bank  v.  Fouch«  (Ga.)  697. 

^Vhere  error  is  assigned  to  a  refusal  to  give  a 
leirnl  charge,  the  court  will  not  presume,  be- 
<-ause  the  general  charge  was  not  iu  the  record, 
that  it  was  covered  by  It. — Alabama  Midland 
Hy.  Co.  V.  Guilford  (Ga.)  794. 

Where  the  supreme  court  remands  a  case 
nnd  judgment  is  rendered  in  conformity  with 
its  decision,  the  question  cannot  be  adjudicated 
on  a  second  appeal.— Setzer  v.  Setzer  (N.  C.) 
<J2. 

Whether  the  court  erred  in  disposing  of  the 
income  from  a  trust  estate  will  not  be  consid- 
ered, where  the  appellants  were  not  entitled  to 
any  part  thereof,  and  the  parties  in  interest 
■were  not  parties  to  the  appeal. — Nielson  v. 
Brett  «Va.)  32. 

When  there  have  been  two  trials,  and  the 
verdict  on  the  first  has  been  set  aside,  and 
oxcoptiou  taken,  and  the  evidence  certified, 
nnd  the  appellate  court  finds  error  in  the  set- 
ting aside,  it  will  annul  all  subsequent  pro- 
<-<>edings  and  render  judgment.— Wood  v.  Amer- 
ican Nat.  Bank  (Va.)  931. 

A  decree  will  not  be  set  aside  because  the 
<-ourt  erred  in  its  reasons. — I^ee  v.  Patton  (W. 
Va.)  353. 

Where  appellant  conveys  all  his  interest  to 
his  adversary,  failure  to  plead  such  convey- 
ance held  not  to  conclude  rights  of  adversary 
under  it.— Ward  v.  Ward's  Heirs  (W.  Va.)  472. 

f  11.  ^^  Questions  of  Caet,  Terdleta,  and 
findings. 

Where  there  is  evidence  to  support  verdict, 
a  judgment  overruling  a  motion  for  a  new  trial 
for  insufficiency  of  evidence  will  be  affirmed. — 
.Tohnsou  v.  Cumming  (Ga.)  235. 

.Tndgment  denying  injunction  on  conflicting 
evidence  will  not  be  reviewed. — Hightower  v. 
T.une  (Ga.)  238. 

Judgment  dismissing  writ  of  certiorari  on  con- 
flicting evidence  as  to  service  on  judge  will  not 
be  distnrl)ed. — Worthnm  v.  Equitable  Mortg. 
Co.  (Go.)  242. 

Where  the  evidence  on  questions  of  fact  is 
conflicting,  the  discretion  of  the  trial  judge  in 
refusing  an  injunction  will  not  be  disturbed. — 
Carruth  v.  Wagener  (Ga.)  700. 

A  similar  verdict  on  second  trial,  with  evi- 
dence to  sustain  it,  will  not  be  disturbed.— Cen- 
tral of  Georgia  Ry.  Co.  v.  Hardin  (Ga.)  738. 

Where  the  evidence  is  conflicting,  a  refusal 
of  a  new  trial  will  not  be  reversed  where  no 
error  of  law  appears.— Waldrop  »  Wolff  (Ga.; 
8;{0:  Wolff  V.  Waldrop.  Id.;  Hayes  v.  Wolff, 
Id.;  Wolff  V.  Hayes,  Id. 


port  of  a  master  will  not  be  disturbed,  unless 
against  preponderance  of  evidence. — Nash  t. 
Woodward  (S.  O.)  895. 

Refusal  of  a  motion  for  new  trial  based  on 
questions  of  fact  will  not  be  reviewed. — Bryce 
V.  Cayce  (S.  C.)  948. 

Findings  of  fact  on  motion  to  open  a  judg- 
ment cannot  be  reviewed,  unless  there  is  an 
abuse  of  discretion. — McMahon  v.  Pugh  (S.  C.) 
961. 

Where,  on  an  accounting,  no  question  of  law 
is  raised,  and  a  report  of  the  commissioner  has 
been  confirmed  by  the  court,  the  judgment  will 
not  be  disturbed.— I/lskey  v.  Pitman  s  Adm'rs, 
(Va.)  19. 

The  court,  on  appeal,  will  not  disturb  a  ver- 
dict of  a  jury  based  on  conflicting  evidence, 
where  the  trial  court  has  refused  a  new  trial. — 
Reusens  v.  Cassell  (Va.)  616;  Same  v.  Hall, 
Id.;   Same  v.  Rakes,  Id.;  Same  v.  Lawson,  Id. 

Where  commissioner's  report  is  confirmed, 
without  exceptions,  the  findings  will  be  deem- 
ed conclusive.— Long  v.  Willis  (W.  Va.)  340. 

Where  evidence  is  conflicting,  a  decree  will 
be  afiirmed,  unless  clearly  wrong. — Naughton  v. 
Taylor  (W.  Va.)  362. 

In  reviewing  case  tried  by  the  court,  it  will 
be  treated  as  a  case  standing  on  demurrer  to 
the  evidence. — Robrbougb  v.  United  States 
Exp.  Co.  (W.  Va.)  308. 

S  12.   '-—  Harmless  error. 

Errors  in  a  charge  are  immaterial,  when 
the  verdict  rendered  under  the  law  was  applica- 
ble and  was  demanded  by  the  evidence. — Hall 
V.  Rogers  (Ga.)  260. 

An  engine  which  set  fire  to  plaintiff's  house 
having  been  identified,  an  instruction  thal^  if 
the  engine  had  not  been  identified,  the  jury 
might  consider  the  management  of  other  en- 
gines, held  not  sufficientiy  prejudicial  to  au- 
thorize reversal  of  a  judgment  for  plaintiff. — 
Central  of  Georgia  By.  Co.  v.  Trammell  (Ga.) 
259. 

Error,  if  any.  In  striking  exceptions  to  a  re- 
port of  an  auditor  for  insufficiency  of  form, 
held  harmless,  where  the  exceptions  were  with- 
out merit  in  fact.— Gay  v.  Gay  (Ga.)  265. 

Where  errors  in  instructions  could  not  have 
prejudiced  the  losing  party,  they  are  not  ground 
for  rever.sal. — Shiflett  v.  City  of  Cedartown 
(Ga.)  299. 

Where  the  charge  complained  of  was  flot  pre- 
cisely applicable  to  the  evidence,  but  was  not 
prejudicial,  the  error  was  harmless.— Savannah, 
F.  &.  W.  Hy.  Co.  V.  Tyre  (Ga.)  699. 

Harmless  error  is  not  ground  for  reversal.— 
Reid  V.  Caldwell  (Ga.)  712. 

Where  the  verdict  directed  was  the  only  out- 
come of  the  case  legally  possible,  any  error  in 
impaneling  the  jury  was  immaterial.— Smith  v. 
Peacock  (Ga.)   <o7. 

Where  the  verdict  rendered  was  the  only  out- 
come legally  possible  under  the  evidence,  er- 
rors in  the  iusti-uctions  were  immaterial. — 
Clegg  V.  Whitley  (Ga.)  763. 

Where  an  administratrix  was  not  a  proper 
party  to  a  suit,  causing  her  to  be  made  a  party 
defendant  is  no  ground  for  granting  a  new 
trial,  when  a  plea  of  plene  administravit  to  the 
main  actiou  was  sustained. — Bullock  v.  Dunbar 
(Ga.)  783. 

Where  plaintiff  was  not  entitled  to  the  di- 
rection of  a  verdict,  that  the  court  directed 
the  jury  to  find  for  her  a  small  interest  in  the 
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(^S.  C.)  777. 

Krror  in  instructions  is  harmless,  where  on 
the  case  there  could  not  properly  hare  been  a 
different  result  on  i-orrect  instructions. — Left- 
wich  V.  City  of  Richmond  (Va.)  651. 

Where,  on  undisputed  facts,  the  case  is  plain- 
ly for  defendants,  all  errora  are  harmless,  so 
far  as  plaintiff  is  concerned. — Davis  t.  Living 
(W.  Va.)  365. 

J  13.   DetamtinatlOB   and   dlaposltioB    of 
oanae. 

In  a  suit  to  enjoin  execution,  decree  in  favor 
of  plaintiff  held  authorized,  so  far  as  four  of 
the  plaintiffs  were  concerned,  and  hence  it 
would  be  modified  as  to  the  other  on  appeal 
without  reversal.— Bigbam  v.  Kistler  (Ga.)  303. 

A  company  bringing  its  case  to  the  supreme 
court  by  writ  of  error,  which  gives  a  bond  as 
(■ouditions  precedent  to  a  supersedeas,  held  lia- 
ble for  the  damages  resulting  from  the  delay 
occasioned  by  the  writ  of  error. — Waycross 
.Vir  Line  R.  Co.  v.  Offermau  &  Vf.  R.  Co.  (Ga.) 
738.  I 

Language  used  in  the  opinion  on  a'  former 
appeal,  based  on  the  supposition  that  the  testi-  | 
mony  then  returned  was  true  and  undisputed, ' 
does  not  control  on  a  second  trial,  where  the  i 
evidence  discloses  a  very  different  state  of  facts,  I 
— Neal  V.  Town  of  Marion  (N.  O.)  116.  I 

Where  case  is  reversed  on  error  of  law,  it  : 
will  be  remanded,  with  directions  to  enter  prop-  ! 
er  judgment,  without  grant  of  new  trial. — Wil- 
son V.  Rankin  (X.  C.)  310. 

Judgment  of  supreme  court  construed,  and 
right  of  plaintiff  to  enforcement  determined. — 
Lnckbart  v.  Severance  (S.  C.)  1026. 

Where  necessary  parties  are  not  before  the 
court,  a  decree  affecting  their  rights  will  Jt>e  re- 
versed.—Gall  v.  Gall  (W.  Va.)  380. 

Where  a  bill  is  insufficient,  but  the  proof 
shows  plaintiff  entitled  to  relief,  and  the  de- 
cree is  reversed,  the  cause  will  be  remanded, 
with  leave  to  amend.— McClaln  v.  Batton  (W. 
Va.)  509. 

{ 14L  Xiiabllltlea    on    bomcis    mncl    vmdor- 
takince. 

In  an  action  on  a  bond  given  on  writ  of  er- 
ror to  a  judgment  refusing  an  injunction  re- 
straining the  building  of  a  track,  any  dam- 
ages in  contcmplntion  of  the  parties  are  not 
too  remote  to  be  the  subject  of  recovery. — Way- 
cross  Air  Line  It.  Co.  v.  Offerman  &  W.  R.  Co. 
<Ga.)  738. 

APPEARANCE. 

Appearance  to  move  to  set  aside  judgment 
rendered  without  service  held  not  to  give  the 
court  jurisdiction  of  the  person  of  defendant. 
—Wren  v.  Johnson  (8.  O.)  937. 

Appearance  to  stay  execution  issued  on  void 
judgment  held  not  a  waiver  of  defects  in  the 
original  service.— Wren  v.  Johnson  (S.  C.)  937. 

APPLIANCES. 

Liabili^  of  employer  for  defects,  see  "Master 
and  Servant,''  §  3. 

APPLICATION. 

Of  assets  of  partnership,  see  "Partnership,"  { 

1. 
Of  payment,  see  "Payment,"  {  1. 
To  sue  receiver,  see  "Receivers,"  {  2, 


ARBITRATION  AND  AWARD. 

See  "Reference." 

i  1.     ArUtrators  aad  prooeediaB** 

Parties  treating  an  arbitrator  as  such  cannnt 
thereafter  object  to  validity  of  his  appointment. 
— Greenville  County  v.  Spartanburg  Coanty  (S. 
i  C.)  147. 

I  Award  by  majority  of  arbitrators  will  be  sns- 
,  tained,  though  third  arbitrator  could  not  atteml 
I  final  meeting. — Greenville  County  v.  Spart.'iu- 
^  btirg  Coanty  (S.  C.)  147. 

I  Appointment  of  arbitrator  after  period  fixi-d 
by  statute  held  legal,  where  arbitrator  first  ap- 
pointed declines  to  act. — Greenville  Coanty  v. 
Spartanburg  Coanty  (S.  C.)  147. 

i   2.    Award. 

An  award  founded  on  a  submission  to  arbitra- 
tion of  a  claim  arising  oat  of  an  illegaI_traDsat>- 
tipn  is  a  mere  nnlfity.— Benton  ▼. 


(Ga.)  811;  Singleton  v.  Benton,  Id. 


Sin^etou 


ARGUMENT  OF  COUNSEL 

See  "Trial,"  <  4. 

ARRAIGNMENT. 

See  "Criminal  Law,"  S  «. 

ARREST. 

See  "Bail";    "Escape." 

Illegal  arrest,  see  "False  Imprisoiiment," 

ARREST  OF  JUDGMENT. 

In  criminal  prosecations,  see  *X!riniinaI  Law." 
I  12. 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  rape,  see  "Rape." 
Measure  of  damages,  see    Damages."  {  3. 

I   1.    Criminal  responsibility. 

Evidence  of  a  prosecuting  witness  examin- 
ed, and  held  to  show  an  indecent  as.snnlt  snffl- 
cient  to  authorize  a  conviction  fur  asiuiult  and 
battery. — Doyle  v.  Commonwealth  (Va.)  9^ 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 

use,  see  "Eminent  Domain."  {  3. 
Of  expenses  of  public  improvements,  see  "Ma- 


nidtpal  Corporations,"  §  5. 
f  tax,  see  "^Taxation,"  |  8. 


Of 

ASSETS. 

Of  partnership,  see  "Partnership,"  {  1. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  {  7;  "Criminal  I-aw." 
I  14. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Ci*editors." 

Fraud  as  to  creditors,  see  "Fraudulent  Con- 
veyances." 


"Dower,"  §  2. 

I   1.    Beqnlaltea  and  Talidlty. 

The  rule  that  a  mere  naked  right  to  sue  in 
equity  to  avoid  a  fraud  is  not  assignable  does 
not  apply  to  a  case  where  the  right  is  merely 
incidental  to  a  subsisting  substantial  property 
right  which  has  been  assigned:  and  in  such 
a  case  the  assignee  may  maintain  the  action. — 
National  Val.  Bank  y.  Hancock  (Va.)  611. 

Any  language  or  act  which  makes  an  appro- 
priation of  debt  or  chose  in  action  is  an  equi- 
table assignment  thereof. — MoConaughey  v. 
Bennett's  Ei'rs  (W.  Va.)  540. 

Claim  for  damages  for  breach  of  warranty 
may  be  assigned.— McOonaughey  t.  Bennett's 
Ex  rs  (W.  Va.)  540. 

I  2.    XUchta  mod  lUbiUtlea  of  parties. 

An  assignee  of  a  nonnegotiable  chose  in  ac- 
tion takes  the  same  subject  to  equities  existing 
between  the  debtor  and  the  assignor  at  the 
time  of  the  assignment.— Third  Nat.  Bank  v. 
Western  &  A.  R.  Co.  (Ga.)  1016;  Western  & 
A.  R.  Oo.  T.  Third  Nat.  Bank.  Id. 

I  3.     Aetlona. 

Assignee  of  an  entire  claim  for  breach  of 
warranty  has  an  adequate  remedy  at  law. — 
McOonaughey  v.  Bennett's  Ex'rs  (W.  Va.)  640. 

In  bill  for  breach  of  covenant,  where  cove- 
nantor is  dead,  if  heirs  are  made  parties,  a  de- 
murrer as  to  them  should  be  sustained. — Mc- 
Conaughey  v.  Bennett's  Ex'rs  CW.  Va.)  540. 

In  an  action  for  breach  of  covenant,  where 
covenantor  is  dead  and  relief  sought  is  only 
establishment  of  claim,  the  executors  are  the 
only  necessaiy  pai-ties. — McConaugbey  t.  Ben- 
nett's Ex'rs  (W.  Va.)  540. 

Where  only  a  part  of  a  claim  for  breach  of 
warranty  is  assigned,  assignee  must  seek  re- 
covery in  equity.— McConaughey  v.  Bennett's 
Ex'rs  (W.  Va.)  540. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

4   1.    CoBatructlon  and  operatioa  in  cen- 
•ral. 

A  voluntary  assignment  will  not  be  set  aside 
for  fraud,  where  assignee  had  no  knowledge 
thereof.— Yost  v.  Graham  (W.  Va.)  361. 

Voluntary  assignment  according  to  law  of 
the  domicile  will  pass  personalty,  wherever  lo- 
cated.—Yost  V.  Graham  (W.  Va.)  361. 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations." 

ASSUMPSIT,  ACTION  OF. 

To  recover  funds  deposited  under  Illegal  con- 
tract, see  "Contracts,"  §  6. 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Servant," 
8  5. 

ASYLUMS. 

Support  of  insane,  see  "Insane  Persons,"  i  1. 

ATTACHMENT. 

See  "Garnishment." 

Against  corporation,  see  "Corporations,"  {  B. 

Against  firm,  see  "Partnership,"  J  1. 


M4. 

I  2.    Proceedlncs  to  procnra. 

Attachment  issued  on  an  affidavit  adminis- 
tered by  a  clerk  of  the  superior  court  hfld  ab- 
solutely void.— Heard  v.  National  Bank  (Ga.) 
2<W. 

In  attachment  for  injuries  to  property,  the 
amount  of  the  damage  only  need  be  stated. — 
Chitty  v.  Pennsylvania  Ry.  Co.  (S.  C.)  944. 

Affidavit  for  warrant  of  attachment  against 
connecting  railway  for  freight  damaged  in 
shipment  held  sufficient. — Chitty  v.  Pennsyl- 
vania Ry.  Co.  (S.  C.)  944. 

Where   there   is   nothing  to   show   that   the  ■ 
judge  referred  to  complaint  for  facts  on  which 
to  sustain  attachment,  it  will  be  presumed  that 
bis  decision  was  based  on  the  affidavit  alone. 
—Chitty  v.  Pennsylvania  Ry.  Co.  (S.  C.)  944. 

I  3.     Froeeedlncs  to  aap^ort  or  enforce. 

Under  Code,  §  352,  service  by  publication 
^ves  the  court  jurisdiction  to  render  judgment 
only  against  the  property  attached  to  the  extent 
of  its  value,  not  exceeding  the  amount  claimed 
in  the  summons. — Alpine  Cotton  Mills  v.  Weil 
(N.  C.)  218. 

I   4.     Claima  by  third  persona. 

Where  plaintiff  admits  possession  on  the  part 
of  defendant  in  attachment,  it  is  incumbent  on 
him  to  explain  that  possession,  in  order  to  show 
that  it  is  consistent  with  his  claim  of  title. — 
People's  Nat.  Bank  v.  Harper  (Ga.)  717. 

An  intervener  in  attachment,  wherein  judg- 
ment by  default  was  rendered  against  defend- 
ant, held  to  have  no  right  to  interfere  between 
plaintiff  and  defendant. — ^Alpine  Cotton  Mills 
V.  Weil  (N.  C.)  218. 

In  attachment,  wherein  an  intervener  claim- 
ed title  to  the  property,  an  instruction  that, 
if  the  jury  believed  the  evidence,  such  inter- 
vener bad  failed  to  establish  its  title,  held 
proper.— Alpine  Cotton  Mills  v.  Weil  (N.  C.) 
218. 

In  attachment,  wherein  an  intervener  sets 
up  title  in  himself,  the  burden  is  upon  such 
intervener  to  affirmatively  establish  It. — Alpine 
Cotton  Mills  V.  Weil  (N.  C.)  218. 

In  attachment,  wherein  an  intervener,  claim- 
ing title  to  the  property  attached,  is  interested 
only  in  the  issue  of  title,  it  is  not  error  to  re- 
fuse such  intervener  a  separate  trial.— Alpine 
Cotton  MUls  V.  WeU  (N.  C.)  218. 

ATTENDANCE. 

Of  Juror,  see  "Jury,"  §  2. 

Of  witness,  see  "Witnesses,"  t  1. 

ATTORNEY  AND  CLIENT. 

Arniment  and  conduct  of  counsel  at  trial  in 

dvll  actions,  see  "Trial."  |  4. 
Attorneys  in  fact,  see  "Principal  and  Agent." 
Liability  of  attorney   for   costs,    see   "Costs," 

{2. 

5  1.    Retainer  and  avthorlty. 

Presumption  that  a  duly-licensed  attorney  has 
authority  to  tile  a  suit  in  behalf  of  an  adult 
plaintiff  laboring  under  no  disability  is  not  con- 
clusive, but  may  be  rebutted. — Bigham  v.  Kist- 
ler  (Ga.)  303. 

There  is  no  presumption  that  an  attorney 
who  obtains  a  judgment  has  authority  to  have 
execution  levied  on  land  conveyed  as  security 
before  it  has  been  reconveyed  by  the  grantor 
to  the  debtor.— Parker  v.  Home  Mut.  Building 

6  Loan  Ass'u  (Ga.)  724. 


prosecntion  bond  of  ^MO  or  to  make  a  deposit 
of  that  amonnt,  does  not  necessarily  show  that 
be  is  unable  to  compensate  his  counsel  other- 
wise than  by  a  division  of  the  amount  of  re- 
covery, or  that  his  counsel  is  not  acting  with- 
out compensation. — Allison  t.  Southern  Ry. 
Co.  (N.  C.)  91. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  H  2,  i. 
Of  attorney,  see  "Attorney  and  Client,"  {  1. 
Of  broker,  see  "Brokers,"  {  1. 
Of  justice  of  the  peace,  see  "Justices  of  the 

Peace,"  {  1. 
To  grant  leave  to  sue  receiver,  see  "Receivers," 

AVOIDANCE. 

Of  contract  by  infant,  see  "Infants,"  {  1. 

AWARD. 

See  "Arbitration  and  Award,"  {  2. 

BAIL 

I  1.     la  erlmlnal  proaeontiona. 

Where  one  charged  with  an  offense  against  a 
municipal  ordinance  is  on  trial  before  the  re- 
corder in  the  municipal  court,  and  the  evidence 
shows  a  violation  of  a  peqal  statute,  the  record- 
er can,  under  Pen.  Code,  {  027,  commit  him 
to  jail  or  bind  him  over  to  the  criminal  court. 
—Newton  v.  Fain  (Ga.)  998. 

BAILMENT. 

See  "Carriers,"  <  1;  "Innkeepers";  "Pledges." 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

{    1.    Blclita,  remedies,  and  dlaoliarge  of 
bankrupt. 

Under  Bankr.  Act  1808,  {  17,  an  action  for 
goods  sold  to  a  bankrupt  induced  by  bis  false 
pretenses  and  fraud  is  barred  by  his  discharge. 
— Morse  &  Rogers  r.  Kaufman  (Va.)  916. 

BANKS  AND  BANKING. 

f    1.    Fnnetions  and  dealings. 

The  rule  that  a  drawee  cannot  recover  back 
money  paid  on  a  forged  draft  is  not  available 
to  the  holder,  who  by  his  own  negligence  con- 
tributed to  the  success  of  the  fraud. — ^Woods 
V.  Colony  Bank  (Ga.)  720. 

I   2.     SaTinca   banks. 

A  charge  that  a  savings  bank,  if  it  did  pay 
interest  to  its  depositors,  could  agree  at  wnat 
time  it  would  pny  interest  and  in  what 
amounts,  was  proper. — Dottenheim  v.  Union 
Sav.  Bank  &  Trust  Co.  (Ga.)  825. 

A  charge  defining  the  words  "subject  to 
check,"  in  determining  whether  a  bank  is  a 
savings  bank,  under  Acts  1889,  p.  180,  held  cor- 
rect.— Dottenheim  v.  Union  Sav.  Bank  St  Trust 
Co.  (Ga.)  825. 

Whether  a  particnlar  bank  is,  nnder  the  evi- 
dence, a  savings  institution,  held  a  question  for 
the  jury.— Dottenheim  v.  Union  Sav.  Bank  & 
Trust  Co.  (Ga.)  825. 

Acts  1889,  p.  180,  conferring  on  savings 
banks  all  the  provisions  of  the  act  of  1888, 
relating  to  building  associations,  conferred  on 
savings  banks  the  powers  conferred  on  build- 
ing  associations,    without   qualification   as   to 


See  "Wills." 


BEQUESTS. 


BEST  AND  SECONDARY  EVIDENCE 

In  dvil  actions,  see  "Evidence,"  (  2. 

BIAS. 

Of  juror,  see  "Jury,"  i  8. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  LADING. 

See  "Carriers,"  {  1. 

BILL  OF  PARTICULARS. 

See  "Indictment  and  Information,"  f  2. 

BILL  OF  REVIEW. 

See  "Equity,"  {  8. 

BILLS  AND  NOTES. 

Alteration,  see  "Alteration  of  Instruments;.** 
Note  of  married   woman,   see   "Husband   and 

Wife,"  I  3. 
Subrogation  on  payment,  see  "Subrogation." 

S   1.    ModlfleattoB,   renewal,   and    Teseis- 

•lon. 

Present  value  of  notes  maturing  in  future 
should  be  arrived  at  by  considering  the  intor<>-t 
actually  embraced  in  the  notes,  and  not  by  dis- 
counting in  accord  with  the  legal  rate  of  inter^^t 
prevailing  where  the  notes  are  parable. — Jonc« 
V.  McNealy  (Ga.)  248. 

:  S.     Blgkts  and  UablUtlea  on  imderae- 
ment  cr  transfer. 

Where  a  note  is  transferred  before  maturity 
to  one  having  no  knowledge  of  defect  in  con- 


DHn. 

Of  action  by  former  adjudicaticm,  see  "Judg- 
ment," f  a 
Of  dower,  see  "Dower,"  {  L 

BASTARDS. 

S    1.    Proeeedlngs  nnder  bastardy  laws. 

Under  Pen.  CoAe,  i  642,  the  father  of  i 
bastard  cannot  be  legally  convicted  for  refus- 
ing to  give  security  for  his  support  and  al!<i 
for  the  expense  of  maintenance  of  woman  dur- 
ing confinement. — Sullivan  v.  State  (6a.)  7(M. 

I  S.     Property. 

A  will  containing  a  direction  that  the  execo- 
tors  have  the  surname  of  the  illegitimate  sons  | 
of  the  testator  lawfully  changed,  and  that  ihej 
be  considered  his  lawful  heirs,  hetd  not  to  makp 
them  devisees  of  an  interest  in  realty  respet-t- 
ing  which  the  will  is  silent— Oliver  ▼,  Powell 
(Ga.)  826;   Powell  v.  Oliver,  Id. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Building   or   loan    associations,   see    "BnOding 
and  Loan  Associations." 


Evidence  that  a  pajee  of  a  note  had  no  knowl- 
edge that  one  of  the  signers  signed,  intending  to 
incur  the  obligation  of  a  surety  only,  held  ad- 
missible to  show  that  the  payee  did  not  intend  to 
j-ontract  with  her  in  that  relation.— Hall  r. 
Rogers  (Ga.)  250. 

Demurrer  to  an  answer  in  an  action  on  a 
note  htld  not  to  release  the  question  whether 
a  cross  demand  for  fraud  could  be  pleaded 
therein. — Christian  v.  Moore  (Ga.)  286. 

lu  an  action  on  a  note  brought  by  another 
than  the  payee,  the  plea  of  duress  held  demur- 
rable, without  an  allegation  that  plaintiff  took 
the  note  after  its  maturity  or  had  notice  of 
such  threats.— Pate  t.  Allison  (Ga.)  715. 

Where,  In  action  on  a  note,  a  plea  of  duress 
la  demurred  to,  a  separate  paragraph  denying 
an  allegation  that  plaintiff  is  the  bona  fide 
holder  of  the  note  sued  on,  and  that  he  took  it 
before  maturity,  cannot  aid  the  plea  of  duress, 
not  alleging  such  facts.— Pate  v.  Allison  (Ga.) 
715. 

Where  transferee  of  a  note  sues  thereon  and 
maker  pleads  failure  of  consideration  and  pur- 
chase after  maturity,  held  not  error  to  refuse 
to  strike  the  plea. — Pinson  t.  Bass  (Ga.)  747. 

Where  defendant  in  action  on  note  pleads 
failure  of  consideration  and  purchase  after  ma- 
turity, evidence  thereof  is  admissible. — Pin.son 
V.  Bass  (Ga.)  747. 

The  possession  of  a  note  by  the  maker  there- 
of, after  the  note  has  been  in  the  possession  of 
the  nilministrator  of  the  payee,  raises  a  pre- 
sumption that  the  possession  is  lawful. — Vann 
V.  Edwards  (N.  C.)  853. 

BOARD  OF  EDUCATION. 

See  "Mandamns,"  i  1. 

BONA  FIDE  PURCHASERS. 

At  execution  sale,  see  "Execution,"  |  6. 

Of  bill   of  exchange  or  promissory   note,   see 

"Bills  and  Notes,^'  §  2. 
Of  land,  see  "Vendor  and  Purchaser,"  {  2. 

BONDS. 

Municipal     bonds,     see     "Municipal     CJorpora- 

tions,"  i  7. 
Sureties  on  bonds,  see  "Principal  and  Surety." 

BoTids  for  performance  of  dtrttes  of  tnut  or 

office. 
See    "Executors    and    Administrators,"    {    7; 

"Guardian   and   Ward,"  f  3;    "Sheriffs  and 

Constables,"  §  2. 
Municipal    oOlcers,    see    "Municipal    Corpora- 

Uons,^'  i  3. 

Bondt  in  legal  proceedings. 
See   "Appeal   and   Error,"    §§   5,    14;     "Bail"; 
"Recognizquces" ;    "Trover  and  Conversion," 
•  !• 

{   1,    Aetiona. 

Principles  on  which  equity  would  cancel  writ- 
ten instruments  defined. — Gall  v.  Tyart's  Val. 
Bank  (W.  Va.)  390. 

BOUNDARIES. 

f    1.    Seaoristioo. 

In  the  absence  of  special  title,  the  boundary 
of  a  landowner,  abutting  on  the  ocean,  or  any 
arm  thereof  where  the  tide  ebbs  and  flows,  ex- 
tends only  to  ordinarily  high  water  mark. — 
^«4in8on  v.  State  (Ga.)  807. 


Purchaser,     |  1. 

Of  covenant,   see   "Covenants,"   t  2;    "Insur- 
ance." §  2. 

Of  warranty,  see  "Sales,"  {  6. 

BROKERS. 

See  "Principal  and  Agent." 

§   1.    EaaploymeBt  mncl  autliorlty. 

A  landowner  held  entitled  to  terminate  an 
authority  given  to  agents  to  sell  the  land,  and 
hence  no  recovery  could  be  had  for  services 
rendered  thereafter.— Abbott  v.  Hunt  (N.  C.) 
119. 

A  letter  Arid  to  terminate  the  authority  of  a 
real  estate  agent  to  sell  land.— Abbott  T.  Hunt 
(N.  C.)  119. 

I  2.    CompenaatloB  and  lien. 

A  recovery  of  commissions  by  a  real  estate 
ngent  from  both  parties  held  to  be  justified, 
where  he  informed  them  that  he  would  charge 
them  both  and  they  both  agreed  to  pay  him. — 
Lamb  v.  Baxter  (M.  C.)  830. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Junior  mortgagee  cannot  require  building  as- 
sociation to  credit  dues,  usurious  interest,  and 
fines  on  mortgage  debt.— Bird  v.  Kendall  (S.  C.) 
142. 

Borrowing  member  of  building  association, 
pledging  stock  to  secure  loan,  held  no  longer  a 
member  thereof. — Bird  v.  Kendall  (S.  0.)  142. 

Premium  payable  in  indefinite  sums  at  fixed 
periods  to  building  association  held  usurious. — 
McConnell  v.  Cox  (W.  Va.)  349. 

Premium  fixed  by  building  association  must 
be  a  definite  sum,  though  payable  in  install- 
ments.—McConnell  V.  Cox  (W.  Va.)  349. 

BUILDINGS. 

School  buildings,  see  "Schools  and  Scho<rf  Dis- 
tricts," {  1. 

BURGLARY. 

§    1.    OSeaaes    and  reaponailtlllty  there- 
for. 

Under  Laws  1889,  c.  434,  a  burglary  commit- 
ted by  breaking  into  a  storeroom,  off  of  which 
opened    an    occupied    sleeping    apartment,    the 
door  between  being  open,  is  burglary  in  the  first 
I  degree.— State  v.  Foster  (N.  C.)  209. 

1  Where  burglars  in  a  store  with  loaded  re- 
volvers drive  the  clerk  into  an  adjoining 
I  room  and  steal  his  valuables,  there  is  a  tech- 
I  nical  breaking  into  such  room,  and  the  crime 
!  is  burglary  in  the  first  degree,  under  Laws 
]  1889,  c.  434.— State  v.  Foster  (N.  C.)  209. 

I  2.    ProseoutloB    and   pnniahinent. 

On  trial  for  burglary,  recent  possession  of  the 
stolen  property  held  not  of  itself  necessarily 
a  proof  of  guilt.— Gravitt  v.  State  (Ga.)  1003. 

A  conviction  of  burglary  is  not  sustained  by 
evidence  which  would  only  lead  to  the  conclu- 
sion that  accused  had  been  guilty  of  receiving 
stolen  goods.— Gravitt  v.  State  (Ga.)  1003. 

BY-LAWS. 

Of  municipal  corporation,  see  "Municipal  (Cor- 
porations," i  2. 

CALENDARS. 

Of  causes  for  trial,  see  "Trial,"  |  L 
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mwtatenanoe. 

Where  the  right  of  a  corporation  to  acquire 
land  is  not  limited  in  its  charter  or  by  stat- 
ute to  methods  therein  provided,  it  is  entitled, 
AS  a  riparian  proprietor,  to  accretions  to  its 
land. — Chesapeake  &  O.  R.  Co.  v.  Walker  (Va.) 
033. 

Evidence  held  to  show  that  a  strip  of  land 
acquired  by  condemnation  by  a  canal  company 
extended  to  low-water  mark  on  a  river,  thus 
making  the  company  a  riparian  proprietor. — 
Chesapeake  &  O.  R.  Co.  v.  Walker  (Va.)  033. 

A  canal  company,  acquiring  laud  by  con- 
demnation under  Acts  1831-32,  p.  79.  !  29, 
and  Acts  183,")-3C,  p.  84,  held  to  acquire  a  title 
In  fee  which  it  could  convey  to  its  successors, 
And  not  a  mere  easement  in  a  right  of  way. — 
Chesapeake  &  O.  R.  Co.  v.  Walker  (Va.)  e33. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Reformation  of  Instru- 
ments." 

CSancellntion  of  bond,  see  "Bonds,"  {  1. 

Rescission  of  contracts,  see  "Sales,"  i  2. 

.Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  {  3. 

(    1.    Blcbt  of  action  mnd  defenses. 

A  bill  to  cancel  a  deed  for  failure  of  the 
grantee  to  support  the  grantor  as  provided  in 
the  deed  held  cognizable  in  equity. — Lowman 
T.  Crawford  (Va.)  17. 

CANVASS  OF  VOTES. 

:See  "Elections,"  {  1- 

CARNAL  KNOWLEDGE 


See  "Rape." 


CARRIERS. 


f   I.    Carriace  of  cooda. 
Under  Civ.  Code,  i  2296,  where  no  contract 

of  freight  was  entered  into  between  plaintiff 
and  defendant,  binding  it  to  transport  his  goods 
beyond  its  line,  defendant  was  not  liable  for  in- 
juries on  the  connecting  line.— Feltou  v.  On- 
tral  of  Georgia  Ry.  Co.  (Ga.)  746. 

Shipper  held  bound  by  terms  of  bill  of  lading. 
—Dunbar  v.  Charleston  &  W.  C.  Ry.  Co.  (8.  C.) 
884. 

Bill  of  lading  construed,  and  carrier  held  not 
liable  for  damages  to  freight  on  a  connecting 
line.— Dunbar  v.  Charleston  &  W.  C.  Ry.  Co. 
<S.   C.)   S84. 

i   2.     Cnrriage  of  paesenKera— Fares,  tlek- 
eta,  and  special  oontraeta. 

Carrier  held  not  entitled  to  exact  a  higher 
-rate  from  a  passenger  boarding  train  without 
ticket,  unless  it  has  afforded  him  a  reasonable 
opportunity  to  obtain  one.— Phillips  v.  Southern 
By.  Co.  (Ga.)  268. 

Railroad  company  held  not  entitled  to  demand 
of  one  passenger  more  fare  for  a  like  haul  than 
it  is  in  the  habit  of  charring  others.— Phillips 
r.  Southern  Ry.  Co.  (Ga.)  268. 

A  railroad  fare  in  the  state  of  10  cents  held 
proper,  where  for  the  distance  traveled  the 
fare  would  only  be  3  cents.— Kibler  v.  South- 
ern By.  (S.  O.)  556. 

■t  3.    —  PerBonal  injuries. 

Held  error  to  refuse  to  charge  that,  if  the 
jury  believed  the  evidence,  then  uo  liability  to 
passenger  for  injnriee  would  attach  to  defend- 
ant company. — Alabama  Midland  Ry.  Co.  t. 
£[uilford  (Ga.)  794. 


Rt^vfubKA^A  u    ^*j  ■    v./i.r<    y*^*   v/>/    -Lcvf.** 

Evidence  in  action  for  injury  to  a  passen^r 
held  ButUcient  to  go  to  the  jury  on  the  question 
of  defendant's  negligence.— Doolittle  v.  Sontheru 
Ry.  Co.  (S.  C.)  133. 

Nonsuit  should  be  denied,  in  action  for  in- 
juries to  passenger,  where  there  is  testimony  of 
negligence,  combined  with  the  presumption 
arising  from  the  injury  to  a  passenger. — Doolittle 
v.  Southern  Ry.  Co.  (S.  C.)  133. 

In  action  against  street  railway  company  for 
injuries,  testimony  that  the  accident  wai)  duf 
to  the  rough  condition  of  the  track  held  not 
admissible,  where  not  averred. — Richmond  Ry. 
&  Electric  Co.  v.  West  (Va.)  643. 

In  action  by  passenger  for  injuries  again.<t 
street  railway  company,  proof  held  to  consti- 
tute variance  from  declaration. — Richmond  Ry. 
&  Electric  Co.  t.  West  (Va.)  643. 

In  action  by  passenger  against  street  railwa.v 
company  for  personal  injuries,  allegation  that 
defendant  negligently  permitted  ice  to  accumu- 
late on  the  car  step  held  not  sustained. — Rich- 
mond By.  &  Electric  Co.  v.  West  (A'a.)  643. 

I  4.    —  Oontribntorx      neclicenee      of 
person  injured. 

That  a  passenger  was  standing  on  the  plat- 
form of  a  moving  train  is  not  negligenoe  per  «-. 
DoolitUe  V.  Southern  Ry.  Co.  (S.  C.)  1.33. 

Carrier  is  not  liable  when  its  negligence  mnr 
be  proximate  cause  of  the  injury  of  the  passt'ii- 
ger,  if  the  negligence  of  the  passenger  al:$« 
operated  as  a  proximate  cause. — Doolittle  v. 
Sonthem  Ry.  Co.  (S.  C.)  133. 

Carrier  held  not  liable  when  the  negligence  of 
the  passenger  is  the  proximate  cause  of  the 
injury.— Doolittle  v.  Southern  Ry.  (Jo.  (S.  C.) 
133. 

A  carrier  is  liable  when  its  negligence,  though 
combined  with  negligence  on  the  part  of  the 
passenger,  is  still  the  proximate  cause  of  the 
injury.— Doolittle  v.  Southern  Ry.  Co.  (S.  C.) 
133. 

Question  whether  passenger,  alighting  from 
moving  train,  was  guilty  of  negligence,  held  a 
question  for  IJic  jury.— Doolittle  v.  Southern  Ry. 
Co.  (S.  C.)  133. 

S  &•     —  Ejection  of  paasencers  and  in- 
truders. 

Petition  in  action  for  ejection  from  railroad 
car  for  refusal  to  pay  fare  held  to  state  a  causse 
of  action.— Phillips  v.  Southern  Ry.  Co.  (Ga.'i 
26& 

An  instruction  that  intentional  doing  of  an 
unlawful  act  would  entitle  plaintiff  to  punitiv<^ 
damages  held  erroneous. — Kibler  v.  Sontheru 
Ry.  (S.  C.)  556. 

CARRYING  WEAPONS. 

See  "Weapons." 

CATTLE  GUARDS. 

See  "Railroads."  {  2. 

CAUSE  OF  ACTION. 

See  "Attachment,"  {  1;    "Malicious  Prosecu- 
tion," i  2. 

CAVEAT. 

See  "Public  Lands,"  i  1. 

CERTIFICATE. 

Certified  copies,,  see  "Evidence,"  U  2,  4. 
Of  acknowledgment  of  written  instrument,  see 
"Acknowledgment,"  {  1. 


Digitized  by  VjOOQiC 


$    1.    nature  and  pronnds. 

Where  an  application  for  a  writ  of  certiorari 
fails  to  show  that  it  was  brought  to  review  the 
decision  of  an  inferior  conrt,  a  refusal  of  the 
superior  court  to  sanction  the  writ  was  proper. 
—Freeman  v.  City  of  Eatonton  (Ga.)  688. 

CHALLENGE. 

To  juror,  see  "Jury,"  {  3. 

CHAMPERTY  AND  MAINTENANCE. 

Though  an  action  may  be  instituted  in  pur- 
suance of  a  champcrtous  contract,  if  it  is  otner- 
wise  meritorious,  it  will  not  be  dismissed. — ^Bul- 
lock T.  Dunbar  (Oa.)  783. 


S«e  "Equity," 


CHANCERY. 
CHARGE. 


To  jury  in  civil  acticMis,  see  "Trial,"  85  6-10. 
To  jury,  in  criminal  prosecutions,  see  "Oiminal 
Uiw,^'  S  10. 

CHATTEL  MORTGAGES. 

See  "Pledgee." 

I   1.    Beanlaltea  and  ▼alldlty. 

A  trust  deed,  executed  to  secure  a  bona  fide 
debt  on  a  stool:  of  goods  and  after-acquired 
property,  duly  recorded,  is  not  fraudulent  as 
to  subsequent  creditors  with  notice  in  equity. — 
Horner  Gaylord  Co.  v.  Fawcett  (W.  Va.)  564. 

{   2.    O«iistraotlon  and  operatiaB. 

Lien  of  chattel  mortgage  held  superior  to 
title  in  property  conditionally  sold,  where  con- 
tract of  sale  was  not  recorded. — Singer  Mfg. 
Co.  V.  Bradfield  (Ga.)  271. 

Mortgagee  may  recover  amount  stated  in 
mortgage  to  be  due,  though  note  it  is  given  to 
secure  is  never  executed. — Swancey  v.  Parrish 
(S.  C.)  564. 

f  3.     Right*  and  remediea  «f  creditora. 

Where  a  trust  deed  is  given  to  cover  a  stock 
of  goods  and  after-acquired  property,  a  subse- 
quent creditor  has  an  adequate  remedy  at  law 
as  to  the  after-acquired  property,  but  equity 
will  afford  him  no  relief.— Horner  Gaylord  Co. 
V.  Fawcett  (W.  Va.)  564. 

i  4.     Foreoloaiire. 

Where  personalty  has  been  duly  advertised 
for  sale  on  foreclosure  by  a  mortgagee,  and  ex- 
ecution is  then  levied  against  the  mortgagor  on 
the  property,  and,  while  held  by  the  sheriff,  is 
sold  by  the  mortgagee,  the  sale  is  void. — Fulg- 
hum  T.  J.  P.  Williams  Co.  (Ga.)  696. 

CHATTELS. 

See  "Property." 

CHEAT. 

See  "False  Pretenses":    "Fraud." 

CHILD. 

See  "Bastards";    "Guardian  and  Ward";    "In- 
tnnts";  "Parent  and  C!hild." 

CHOSE  IN  ACTION. 

Assigumoit,  aee  "Assignments." 


CITIES. 

See  "Municipal  CJorporations." 

CITIZENS. 

Citizenship  ground  of  jurisdiction  of  United 
States  courts,  see  "Removal  of  (Causes,"  i  1. 

Equal  protection  of  laws,  see  "Constitutional 
Law,''  S  5. 

CIVIL  RIGHTS. 

See  "Constitutional  T^aw,"  g  5. 

CLAIM  AND  DELIVERY. 

See  "Rcijlevin." 

CUIMS. 

To  property  levied  on,  see  "Attachment,"  S  4; 
"Execution."  }  5. 

CLERKS  OF  COURTS. 

Acknowledgment  before  clerk  of  deed  execute<l 

by  him,  see  "Acknowledgment,"  I  1. 
Authority  to  take  affidavit,  see  "Affidavits." 
Authority  to  take  affidavit  in  attachment,  sec 
"Attachment."  J  2. 

Act  March  3.  1896,  relating  to  the  salary  of 
the  police  justice  of  the  city  of  Norfolk,  held 
not  repealed  by  Act  March  1,  1898.— Trehy  v. 
Marye  (Va.)  126. 

CLOUD  ON  TITLE. 

See  "Quieting  Title." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "EX-ldenee,"  S  &. 

COLLATERAL  ATTACK. 

On  oondemnatiou  proceedings,  see  "Etaiinent  Do- 
main." i  3. 

On  grant  of  public  ianda,  see  "Pnblic  Lands," 
S  1. 

COLLATERAL  SECURITY. 

See   "Pledges." 

COLLECTION. 

Of  estate  of  decedent,  see  "Executor*  and  Ad- 

mindstrators."  g  1. 
Of  taxes,  see  "Taxation."  {  5. 

COLOR  OF  TITLE. 

To    sustain    adverse   possession,    see    "Adverse 

Possession." 

COMBINATIONS. 

See  "Conspiracy." 

COMITY. 

Between  courts,  aee  "Courts,"  {  S, 


^amaKe  oi  gooag  ana  passengers,  see  uar- 
riers." 

(  1.     Means  and  mathods  of  recvl*tlan. 

Laws  1901,  0.  9,  {  84,  imposing  a  tax  of  $25 
on  every  person  engaged  in  procuring  laborers 
to  accept  employment  tn  another  state,  does  not 
violate  the  constitution  of  the  United  States  or 
interfere  with  interstate  commerce. — State  t. 
Hunt  (N.  C.)  216. 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  {  2. 

COMMITMENT. 

Of  witness,  see  "Wituessee,"  {  1. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  1. 

COMPENSATION. 

For  property  taken  for  pablic  use,  see  "Eminent 
Domain."  {  2. 

For  services,  see  "Master  and  Servant,"  I  1. 

Of  attorney,  see  "Attorney  and  Client,"  i  2. 

Of  broker,  see  "Brokers,''  g  2. 

Of  clerk  of  court,  see  "Clerks  of  Oonrta." 

Of  sheriff  or  constable,  see  "Sheriffs  and  Consta- 
bles." i  1. 

Of  witness,  8e«  "Witnesses,"  {  1. 

COMPETENCY. 

Of  experts  as  witnesses,  see  "Evidence,"  §  6. 

Of  juror,  see  "Jury,"  §  3. 

Of  witnesses  in  general,  see  "Witnesses,"  |  2. 

COMPLAINT. 

In  criminal  prosecutian,  see  "Indictment  and  In- 
formation. 

COMPROMISE  AND  SEHLEMENT. 

See  "Payment." 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," f  2. 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

In  pleading,  see  "Plending,"  J  1. 
Of  witness,  see  "Evidence,"  {  6. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  |  & 


(.^oDaiiionai  oeiivery  or  aeea,  see    juscrows. " 

lu  deeds,  see  "Deeds,"  i  3. 

In  insurance  policies,  see  "Insurance,"  j  2. 

On  opening  judgment,  see  "Judgment,*^  §  3. 

Precedent  to  action,  see  "Limitation  of  Ac- 
tions." t  2. 

Precedent  to  action  against  town,  see  "Towns." 
«  1. 

Precedent  to  contesting  tax  title,  see  "Taia- 
tiou,"  i  a 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law." 
17. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnessej;,'' 

Of  parties  to  contract  or  conveyance,  see 
"Fraudulent  Cbuveyances,"  |  L 

CONFLICT  OF  LAWS. 

See  "Acsipnments  for  Benefit  of  Creditors,"  { 
1;    "Deeds,"  fi  1;    "Property." 

CONNECTING  CARRIERS. 

See  "Carriers,"  {  1. 

CONSIDERATION. 

For  deed,  see  "Deeds,"  {  1. 

CONSPIRACY. 

S  1.    ClTUUabUltT. 

There  can  be  no  conspiracy  to  do  that  which 
is  lawful  in  a  lawful  manner.— Porter  v.  Mack 
(W.  Va.)  459. 

AVhere  several  combine  and  agree  to  do  a 
lawful  act,  it  is  not  an  unlawful  conspiracy, 
subjecting  them  to  action,  though  the  act  in- 
jures another  and  was  so  intended. — West  Vir- 
ginia Transp.  Co.  v.  Standard  Oil  Co.  (W.  Va.) 

r.oi. 

Where  a  complaint  is  so  general  as  not  to 
fairly  apprise  the  adverse  party  of  what  he  has 
to  meet,  a  bill  of  particulars  to  amplify  the 
pleadings  may  be  demanded. — West  Virginia 
Transp.  Co.  v.  SUndard  Oil  Co.  (W.  Va.)  581. 

8   2.    Criminal  responsibility. 

Conspiracy  to  defraud  lield  a  crime  under  the 
common  law.— State  v.  Howard  (S.  O.)  71. 

A  sentence  impodng  imprisonment  in  the  pen- 
itentiary on  conviction  of  a  conspiracy  to  de- 
fraud is  proper.— State  v.  Howard  (X.  C.)  71. 

On  a  prosecution  for  conspiracy  to  defraud, 
the  indictment  need  not  set  out  the  means  by 
which  the  conspiracy  was  to  be  executed.— 
State  V.  Howard  (N.  C.)  71. 

CONSTITUTIONAL  LAW. 

Provisions  relaUng  to  parOcuUtr  subjecta. 

See  "Commerce,"  {  1;  "Corporations,"  |  5: 
"Counties,"  {  2;  "Eminent  Domain."  $  1: 
"Intoxicating  Liquors,"  J  1;  "Jury,"  |  1;  "Li- 
censes,"  S  1;   "Taxation,"  {  1. 

Conveyances  by  husband  and  wife,  see  "Hus- 
band and  Wife,"  i  1. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes," I  1. 

Excessive  punishment,  see  "Criminal  Law,"  t  16. 

Necessity  of  indictment  or  presentment  in  crim- 
inal prosecution,  see  "Indictment  and  Informa- 
Uon,'*  {  1, 


I  1.  Oonatraotlon,  operation,  and  en- 
foToement  of  conatitntional  pro- 
▼ialona. 

Coarts  will  not  hold  an  act  unconertitutional, 
unless  it  is  so,  manifestly  and  without  doubt. — 
Town  of  South  Morgantown  v.  City  ot  Mor- 
gantown  (W.  Va.)  15. 

i  2.  Diatribntion  of  KOTenumental  pow- 
ers mad  fnaotloas. 

Where  it  was  conceded  that  a  city  had  a 
right  to  impose  a  tax,  the  court  had  no  power 
to  consider  its  reasonableness  as  regards  its 
amount.— Woodall  v.  City  of  Lynchburg  (Va.) 
915. 

t  3.     Vested  rlehti. 

The  resolution  of  the  general  assembly  of 
February  15,  1901,  appointing  an  electoral 
board  of  Warwick  county,  did  not  deprive  the 
incumbents  of  any  vested  rights.— Sinclair  t. 
Young  (Va.)  007. 

i  4.     Obligation  of  contracts. 

Amendment  to  Her.  St.  1872,  p.  5.36,  {  1,  by 
17  St.  at  Large,  p.  19,  relating  to  rights  of 
mortgagor  aud  mortgagee,  held  not  to  impair 
obligations  of  contract  made  before  such  re- 
peal.—Sims  V.  Steadman  (S.  0.)  677. 

S  5.     Equal  proteotlon  of  laws. 

Act  1889  (23  St.  at  Large,  p.  172),  relating 
to  the  fencing  of  land  exempted  from  the  gen- 
oral  stock  law.  held  unconstitutional,  as  giving 
the  commissioners  power  to  exclude  or  include 
persons  within  snch  limits. — Goodale  T.  Sowell 
(S.  C.)  970. 

An  act  exempting  certain  portions  of  a  conn- 
t.v  from  the  operation  of  the  general  stock 
law  Is  nnconstitntional.- Goodale  v.  Sowell  (S. 
C.)  970. 

CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  {  6. 

S  I.  Aets  or  eondnet  eonstitating  eoB> 
tempt  of  eonrt. 

Under  Code,  c.  14,  improperly  influencing  a 
juror  is  not  contempt  of  court. — In  re  Gorham 
(N.  C.)  311. 

Under  Code.  {  654,  subsec.  3,  a  person  im- 
properly influencing  a  juror  may  be  punished 
HH  for  contempt  of  court.— In  re  Gorham  (N. 
C.)  311. 

Under  Code,  $  054,  subsec.  6,  a  juror  who 
has  conversed  with  an  attorney  in  relation  to 
the  action  may  be  punished  as  for  contempt. — 
In  re  Gorham  (N.  C.)  811. 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  {  4. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Oiminal  Law," 
I  8. 

In  an  action  on  a  no4e  by  a  transferee,  where 
plea  of  purchase  after  maturity  has  been  duly 
tiled,  lield  not  error  to  refuse  to  continue  the 
case  that  plaintiff  may  rebut  defendant's  evi- 
dence.— Pinson  v.  Bass  (Ga.)  747. 

Under  Code,  {  400,  a  continuance  held  to 
have  been  improperly  refused,  where  the  issue 
as  to  damages  was  joined  for  the  first  time  at 
the  trial  term.— Dobson  v.  Southern  Ry.  Co. 
(N.  C.)  42. 

Affidavit  as  to  statements  of  absent  witness, 
introduced  on  motion  for  continuance  and  ad- 
mitted as  evidence,  may  be  contradicted  by  af- 


CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
"Frauds,  Statute  of." 

Alteration,  see  "AIterati<«  of  Instruments." 

Assignment,  see  "Assignments." 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 

Impairing  obligation,  see  "Coustitutionnl 
••Law,''^  f  4. 

Inducing  violation,  see  "Torts." 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operation  and  effect  of  usury  laws,  see  "Us- 
ury," I  1. 

Parol  or  extrinsic  evidence,  see  "Kvidence," 
8  5. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Subrogation  to  rights  or  remedies  of  creditors, 
see  "Subrogation." 

Contmcts  of  particular  cUuset  of  partte*. 
.  See  "Carriers,"  {  1;  "Counties,"  i  2;  "Infants," 
I     i  1;   "Master  and  Servant." 
I  Married  women,  see  "Husband  and  Wife,"  {  3. 

Contract*  nUattng  to  particular  sitbjects. 
Ground  for  mechanics'  liens,  see  "Mechanics' 

IJens,"  i  1. 
Transportation  of  goods,  see  "Carriers,"  §  1. 

Particular  classes  of  express  contnusts. 

See  "Bills  and  Notes";  "Bonds";  "Covenanto": 
"Indemnity":  "Insurance";  "Landlord  and 
Tenant";  "Partnership";  "Principal  and 
Agent";  "Principal  and  Surety";  "Sales"; 
"Vendor  and  Purchaser." 

Bills  of  lading,  see  "Carriers,"  {  1. 

Employment,  see  "Master  and  Servant." 

Particular  modes  of  discharging  contracts. 
See  "Payment." 

{   1.    Reaaisltea  and  ▼alldity. 

A  contract  to  erect  a  building  at  a  fixed  price 
is  an  entire  contract. — McConnell  v.  Hewes  (W. 
Va.)  430. 

Ir  an  action  by  a  dredging  company  to  re- 
cover under  a  contract  for  work,  evidence  held 
not  to  sustain  a  claim  that  the  company  was 
misled  by  defendant's  misrepresentations  as  to 
the  locality  and  depth  of  the  water. — Rowland 
Lumber  Go.  v.  Rosa  (Va.)  922. 

§   2.    Coastraotioa  aad  operatiea. 

Building  contract  construed,  and  h^i,  that 
architect's  cei'tificate  must  be  based  on  labor 
and  material  in  the  building,  and  not  on  ma- 
terial in  preparation  for  use.— McConnell  v. 
Hewes  (W.  Va.)  43B. 

I  3.    Modifloatioa  aad  merger. 

In  an  notion  by  a  dredging  company^  on  a 
dredging  contract,  evidence  held  insufficient  to 
show  the  substitution  of  any  binding  contract 
abrogating  a  written  contract  for  the  work. — 
Rowland  Lumber  Co.  v.  Ross  (Va.)  922. 

i  4.     Besoiasioa  aad  abaadoameat. 

Personal  insolvency  on  the  part  of  building 
contractors  does  not  relieve  them  from  their 
contract.— McConnell  r.  Hewes  (W.  Va.)  436. 

I  S.     Perf  ormaaeo  or  breach. 

Where  plaintiff  contracted  to  receive  certain 
iitock  for  his  services  and  pay  a  certain  sum  of 
money,  no  title  to  the  stock  vested  until  pay- 
ment.—Reid  V.  Caldwell  (Ga.)  712. 

i  6.     Actioaa  for  breach. 

Where  a  principal  furnished  an  agent  with 
fund6  for  an  illegal  puri<08e,  bis  only  remedy  Is 
in  assumpsit  to  recover  any  advance  not  ac- 


Where  defendant  in  an  action  on  a  contract 
alleges  that  he  signed  paper  as  a  surety,  and 
is  denied  the  right  to  establish  such  fact,  he 
in  entitled  to  a  new  trial.— Whitley  t.  Hud- 
son (Ga.)  838. 

Where  contractors  abandon  building  contract 
because  of  insolvency,  they  cannot  sue  for  the 
work  done  without  proof  that  the  owner  failed 
to  pay  estimates  or  induced  architect  not  to  ap- 
prove them.— McConnell  v.  Hewes  (W.  Va.) 
430. 

CONTRADICTION. 

Of  witness,  see  "Witnesses,"  {  4. 

CONVERSION. 

Wrongtol  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

Where  testator  orders  lands  to  be  sold  and 
proceeds  divided,  the  fee  does  not  vest  in  the 
devisees.— Walker  v.  Killian  (S.  C.)  887. 

X^Tiere  a  will  directs  property  to  be  sold  and 
proceeds  divided,  a  mortgage  by  a  devisee  con- 
veys no  title.— Walker  v.  Killian  (S.  C.)  887. 

CONVEYANCES. 

In   fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 
In  trust,  see  "Trusts."  |  1. 
Of  right  of  way,  see  "Kailroads,"  |  1. 

Ccnveuamxt  by  or  to  particular  dUutet  of 

parties. 
See  "Guardian  and  Ward,"  |  2;  "Husband  and 

Wife,"  i  1. 
Co-tenant,  see  "Tenancy  in  Common,"  {  1. 
Life  tenant,  see  "Life  Estates." 
Married  women,  see  "Husband  and  Wife,"  §§ 

3,  4. 

Convet/ances  cf  particular  specie*  of  properly. 
See   "Life  Estates";    "Mines   and   Minerals," 

Mortgaged  property,  see  "Mortgages,"  {  1. 

Partleular  clatsea  of  eonveyancet. 
See  "Assignments";    "Assignments  for  Benefit 
of  Creditors":  "Chattel  Mortgages" ;  'TJeeds"; 
"Mortgages. 

CONVICTS. 

Money  received  by  county  officials  for  hire 
of  misdemeanor  convicts  must,  under  Pen. 
Code,  §  1097,  be  applied  to  the  payment  of  the 
fees  of  the  officers  who  render  services  iu  the 
vases  of  such  convicts. — Pulaski  County  v.  De 
Lacy  (Ga.)  741. 

Under  Pen.  Code,  {  1007,  a  county  is  not  lia- 
ble to  officers  of  the  court  for  their  fees,  where 
it  does  not  hire  out  the  convicts,  but  compels 
them  to  labor  on  a  chain  gang. — Pulaski  County 
V.  De  Lacy  (Ga.)  741. 

CORPORATIONS. 

See  "Building  and  Loan  Associations";  "Mu- 
nicipal Corporations";  "Street  Railroads," 
8  1. 

Citizenship  for  purpose  of  removal  of  cause  to 
federal  court,  see  "Removal  of  Causes,"  {  1. 

{   1.    Capital,  atock,  and  dlvldeiida. 

Recital  in  stock  certificate  that  it  was  trans- 
ferable only  on  the  books  of  the  company  and 
on  surrender  held  not  ipso  facto  to  give  to  the 
corporation  any  lien  on  the  stock. — Biiena  Vista 
Loan  &  Savings  Bank  v.  Giicr  (Ga.)  284. 


appointea  by  airectors.  Is  removable  at  tbeir 
pleasure. — Darrah  v.  Wheeling  Ice  &,  Storage 
Co.  (W.  Va.)  373. 

Where  by-laws  authorize  directors  to  remove 
officers,   one  appointe'd  by  them   cannot   com- 
I  plain  of  removal  at  pleasure  of  board. — Darrah 
I  V.  Wheeling  Ice  &  Storage  Oo.  (W.  Va.)  373. 

I   3.     Coriforata  povrers  and  Uabilltlea. 

Constitutional  provision  that  suits  against 
joint  obligors  residing  in  different  counties  may 
be  tried  in  either  county  applies  to  cases  in 
which  one  or  more  obligors  are  railroad  com- 
panies.— Way  cross  Air  Line  R.  Co.  t.  Offerman 
&  W.  R.  Co.  (Ga.)  738. 

A  suit  on  a  bond  by  a  railroad  company, 
made  in  a  county  other  than  that  iu  which  it» 
principal  office  is  located,  held  properly  brought 
in  the  county  where  the  principal  office  of  thf 
obligor  company  is  situated. — Waycross  Air 
Line  K.  Co.  v.  Offerman  &  W.  R.  Oo.  (Ga.)  T3S. 

Indictment  against  a  corporation  need  not 
allege  that  it  is  a  corporation. — State  v.  Dry 
Fork  R.  Co.  (W.  Va.)  447. 

Corporations  are  liable  for  torts  done  in  pur- 
suance of  a  conspiracy  and  combination  be- 
tween them. — West  Virginia  Transp.  Co.  v. 
Standard  OU  Co.  (W.  Va.)  591. 

I  4.    lasolTenejr  and  reeelTers. 

Where  stockholders  and  creditors  of  a  cor- 
poration procure  a  special  receiver  of  property, 
a  trust  lien  of  a  creditor  not  a  party  will  be 

I  protected  against  debts  created  by  the  receiver. 

I  —Seller  v.  Union  Mfg.  Co.  (W.  Va.)  547. 

§   5.    Forelsn  oorporations. 

Where  property  of  a  foreign  corporation  is 
attached,  the  court  acquires  jurisdiction  of  the 
property.— Chitty  v.  Pennsylvania  Ry.   Co.  (S. 

C.)  944. 

Acts  1901,  c.  35,  §S  86,  87,  relating  to  li- 
censes of  nonresident  corporations,  held  not  un- 
constitutional as  discriminating  a^nst  them.— 
Blue  Jacket  Consol.  Copper  Co.  v.  Scherr  (W. 
Va.)  514. 

CORRECTION. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  6. 

COSTS. 

Payment  on  appeal,  see  "Appeal  and  Elrror." 
i  5. 

i    1.    Katnre,    svoamda,    amd    MCtaat    af 
riclit  in  (general. 

Costs  are  not  recoverable  in  the  circuit  court 
in  proceeding  to  remove  an  officer,  under  C«df 
1809.  c.  7,  J  7.— Roberts  ▼.  Pauil  (W.  Va.)  470. 

§   2.    PersoBS,  property,  and  foada  IlAUe. 

Under  Civ.  Code,  {  5387,  an  attorney,  in 
bringing  a  suit  in  behalf  of  plaintiffs,  some  ot 
whom  reside  in  the  state  and  some  of  whom 
are  nonresidents,  is  not  liable  for  costs,  though 
lilaiiitiffs  are  cast  in  the  suit. — Berrie  v.  Atkio- 
son  (Ga.)  708. 

I  3.     Ob   appeal   or  errar,   aBd   »m   aev 
trial  or  motion  therefor. 

Clerk  of  court  held  not  entitled  to  costs  for 
surplus  record.— Waldrop  v.  Wolff  (Ga.i  S:*.'; 
Wolft  V.  Waldrop,  Id.;  Hayes  v.  Wolff.  Id.; 
Wolff  V.  Hayes,  Id. 

The  cost  of  unnecessary  matter  in  tran^oript 
will  be  charged  against  party  sending  it  up.— 
Finch  V.  Strickland  (N.  C.)  841, 

CO-TENANCY. 

See  "Tenancy  in  Common." 
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COUNTIES. 

Injonction  affecting,  see  "Injunction,"  i  2. 
Mandamus  affecting,  see  "Mandamus,"  S  1. 

{    1.    OoTenuaent  and  oiBoera. 

Selection  of  a  place  for  a  county  site  near 
the  center  of  one  side  of  the  county,  most  eas- 
ily accessible  to  a  majority  of  the  people  of  the 
countyj^AeM  a  substantial  compliance  with 
Acts  1857,  p.  46,  §  3,  proyiding  for  the  selec- 
tion of  a  counl7  site. — Mitchell  v.  Lasseter 
(Qa.)  287. 

Eiyidence  of  location  of  a  county  site,  and 
maintenance  for  20  years,  with  erection  of 
permanent  substantial  county  buildings,  M4  to 
aathorize  a  presumption  that  the  coun^  site 
was  permanently  located  at  such  place. — Mitch- 
ell T.  Lasseter  (Oa.)  287. 

Appeal  from  order  of  board  of  county  com- 
missioners, not  filed  at  the  next  term  of  the 
superior  court,  dismissed. — Brown  t.  Plott  (N. 
C.)  46. 

That  both  parties  to  an  action  supposed  an 
appeal  had  been  properly  docketed  held  not  to 
excuse  laches  of  appellant  in  docketing  the  ap- 
peal.—Brown  T.  I'lott  (N.  C.)  45. 

I   2.    Property,  oontr«ots,  and  lisblUtle*. 

Authorities  of  Decatur  county  held  to  have 
p>ower  to  build  county  buildings  in  other  loca- 
tions, within  limits  prescribed  (or  county  site. — 
.\llen  T.  Lytle  (Ga.)  238. 

Under  Act  1824,  public  buildings  of  Decatur 
county  were  not  limited  as  to  site  to  the  precise 
Kpound  on  which  they  were  erected. — Allen  v. 
LyUe  (Ga.)  238. 

Where  county  work  is  let  to  be  done  by  con- 
tract or  sealed  proposals,  the  inviting  of  offers 
or  proposals  must  be  by  advertising,  as  provid- 
ed by  Pol.  Code,  «  344,  345.— Manly  Bldg.  Co. 
T.  Newton  (Ga.)  274. 

A  notice  of  proposals  for  bids  for  the  erec- 
tion of  a  county  court  house,  declaring  that 
payments  are  to  be  made  at  such  times  as  may 
be  agreed  between  the  contractor  and  archi- 
tects, held  not  a  compliance  with  Pol.  Code,  {I 
.S44,  345.— Manly  Bldg.  Co.  t.  Newton  (Ga.) 
274. 

Where  an  ordinary  makes  substantial  chan- 
ges in  the  plans  of  a  county  building  after  re- 
jecting bids,  he  has  no  power  to  accept  new 
proposals  and  award  a  contract  without  fur- 
ther advertising.— Manly  Bldg.  Co.  ▼.  Newton 
(Ga.)  274. 

Ctonnty  authorities  held  authorized  to  contract 
solely  for  the  building  of  foundations  for  a 
court  house,  if  the  money  to  pay  for  the  work 
is  in  the  county  treasury,  or  if  there  has  been 
a  tax  levied  for  that  purpose  during  the  year  in 
which  the  contract  was  made. — Carrutb  t. 
Wagener  (Ga.)  700. 

County  court  has  authority  to  determine 
whether  building  of  court  house  should  be  post- 
poned until  vote  had  for  relocation  of  county 
seat.— Hanley  v.  Randolph  County  Court  (W. 
Va.)  389. 

AmH'opriation  under  contract  for  erection  of 
county  buildings  held  not  to  create  an  indebted- 
iiees  in  violation  of  Const,  art.  10,  §  8. — Hanley 
▼.  Randolph  County  Court  (W.  Va.)  380. 

Suitable  court  house  held  a  paramount  public 
necessity.— Hanley  v.  Randolph  Oounty  Court 
(W.  Va.)  389. 

I  3.     Fla«al    maiuicement,     pnbllo     debt, 
■eonrltles,  and  taxation. 

Oontract  for  the  erection  of  a  court  house, 
to  be  paid  out  of  available  funds  in  treasury 


Taxpayers'  action  to  restrain  the  carrying 
out  of  a  contract  for  the  erection  of  a  county 
court  house  held  not  barred  by  laches,  where 
steps  were  taken  within  a  month  from  the 
date  the  contract  was  entered  on  the  proper 
minutes.— Manly  Bldg.  Co.  v.  Newton  (Ga.) 
274. 

Taxpayer  held  entitled  to  restrain  the  carry- 
ing out  of  an  unauthorized  judgment  for  the 
location  of  a  county  site,  the  execution  of  which 
will  incur  an  illegal  expenditure  of  money  or 
an  illegal  indebteidness. — Mitchell  t.  Lasseter 
(Ga.)  287. 

Taxpayers  held  entitled  to  enjoin  the  carrying 
out  of  a  contract  for  the  erection  of  a  county 
court  house,  bids  for  which  were  not  advertis- 
ed for  as  required  by  Pol.  Code,  {  846.— Manly 
Bldg.  Co.  V.  Newton  (Ga.)  374. 

Where  an  ordinary  receives  from  bis  prede- 
cessor the  proceeds  of  county  bonds  sold  by 
him,  he  is  under  a  legal  duty  to  turn  them  over 
to  the  county  treasurer,  be  having  no  authority 
to  disburse  the  same. — Aaron  v.  German  (Ga.V 
713. 

COUNTY  BOARD. 

See  "Counties,"  {  1. 

COUNTY  SEAT. 

See  "Counties,"  g  1. 

COURTS. 

Sec  "Criminal  Law,"  i  3;    "Prohibition." 

Clerks,  see  "derks  of  Courts." 

Contempt  of  court,  see  "Contempt." 

Judges,  see  "Judges." 

Judicial  powers,  see  "Constitutional  Law,"  {  2.- 

Justices'  courts,  see  "Justices  of  the  Peace." 

Mandamus  to  inferior  courts,  see  "Manda- 
mus," i  1. 

Province  of  court  and  jury,  see  "Trial,"  If 
6-10. 

Removal  of  action  from  state  court  to  United 
States  court,  see  "Removal  of  Causes." 

Uemoval  of  guardian,  see  "Guardian  and 
Ward,"  i  1. 

Review  of  decisions,  see  "Appeal  and  Error." 

Right  to  trial  by  jury,  see  "Jury,"  §  1. 

Subject  and  title  of  act  affecting,  aee  "Stat- 
utes," i  5. 

S   1.    Katnre,  extent,  and  exareiae  of  Jn-- 
risdlctioa  in  general. 

A  court  has  no  power  to  hear  and  determine 
causes  except  at  the  times  and  places  author- 
ized by  law.— Johnston  v.  Hunter  (W.  Va.)  448. 

g   2.     Establishment,    orsaniaatloB,    amd- 
procednre  in  generaL 

A  judgment  of  the  supreme  court,  rendered 
by  a  divided  court,  held  authority  in  all  similar 
cases.— City  of  Florence  r.  Berry  (S.  C.)  871. 

Where  death  of  regular  judge  and  qualifica- 
tion of  his  successor  happened  on  the  same  day, 
there  was  no  intermission  in  the  term. — Frank- 
lin V.  Vandervort  (W.  Va.)  374. 

I  3.     Courts  of  limited  or  inferior  Jnrla- 
diotlon. 

A  "city  court,"  within  the  meaning  of  that 
term  as  used  in  the  constitution,  defined. — Wel- 
borue  v.  State  (Ga.)  837. 

A  city  court  has,  under  the  constitution,  pow- 
er to  grant  new  trials,  and  the  supreme  court 
has  jurisdiction  to  correct  the  errors  of  such 
court  by  writs  of  error.- Welbome  v.  Statw 
(Oa.)  857. 


(Ga.)  857. 

If  the  act  creatioK  a  court  locates  the  same 
at  any  other  place  than  the  roiiuty  seat,  such 
court  is  not  a  city  court  withiu  the  meaning 
of  the  constitution. — Welborue  v.  State  (Ga.) 
857. 

Where  a  court  is  in  other  respects  a  city 
court,  it  is  immaterial  what  the  other  details 
prescribed  in  the  act  as  to  the  appointment 
of  judges  and  other  oflScers  may  be.— Welbome 
T.  State  (Ga.)  K". 

The  criminal  court  of  Atlanta,  established  by 
Act  Sept.  a,  1($91,  is  a  new  and  independent 
court,  and  not  a  part  of  the  city  court  of  At- 
lanta.—Welborne  y.  State  (Ga.)  857. 

The  general  assembly  majr  provide  that  a 
city  court  ma.v  sit  in  two  divisions,  and  that  the 
judge  of  another  court  rany  preside  as  judge  of 
r>no  of  such  divisions.— Welborne  v.  State  (Ga.) 
857. 

i  4.     Courts  •t  appellate  Jarisdlotloa. 

The  city  court  of  Americus,  which,  under 
Acts  lOOU,  p.  S)3,  is  provided  with  a  trial  jury 
of  only  six  persons,  is  not  the  kind  of  a  city 
court  which  can  grant  new  trials  under  the 
constitution,  and  from  which  writs  of  error  lie 
to  the  supreme  court. — Monford  v.  State  (Ga.) 
708. 

While  the  general  assembly  has  authority  to 
make  any  changes  in  reference  to  jurisdiction 
and  procedure  of  city  courts,  it  cauuot  take 
away  the  jurisdiction  of  the  supreme  court  to 
correct  errors  by  writ  of  error. — Welbome  v. 
State  (Ga.)  857. 

The  supreme  court  has  no  purlsdictioD  to  re- 
view by  writ  of  error  the  judgments  of  the 
criminal  court  of  Atlanta.— Welbome  v.  State 
(Ga.)  KS7. 

The  supreme  court  has  jurisdictiou  to  review 
by  writ  of  error  the  judgments  of  the  city 
courts  of  Atlanta  and  Savnnunh,  as  well  as  of 
other  city  courts  coming  within  the  same  de- 
scription.- Welborne  v.  State  (Ga.)  8-57. 

Hie  supreme  court  has  no  jurisdiction  to  en- 
tertain a  writ  of  error  from  the  criminal  court 
of  Atlanta.— ICirkpatrick  v.  State  (Ga.)  992. 

{  S.     Conenrrent   and   oonflioting   Jnria- 
diotion,  and  oomlty. 

The  doctrine  of  comity  between  states  can- 
not be  invoked  in  aid  of  an  award  founded  on 
the  submission  to  arbitration  of  an  illegal  trans- 
action.—Benton  V.  Singleton  (Ga.)  811;  Single- 
ton T.  Benton,  Id. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  i  2. 

i   1.    Conatmotlon  and  operation. 

That  a  warrantor  had  conveyed  the  land  to 
another,  without  proof  that  title  in  fact  vest- 
ed in  such  third  person,  held  not  to  sustain  an 
action  for  breach  of  warranty  in  a  deed. — 
Sheppard  r.  Reese  (Ga.)  282. 

Where  a  foreclosure  sale  passed  no  title,  the 
purchaser  could  not  maintain  an  action  against 
the  mortgagee  on  an  implied  warranty  of  title. 
—Harden  v.  Stickney  (N.  O.)  842. 

Assigns  of  a  grantee  of  realty  held  not  enti- 
tled to  defend  against  the  grantor  under  a  cove- 
nant of  warranty  given  to  the  grantee  alone. 
—Smith   V.  Ingram  (N.   C.)  984. 

General  warranty  in  deed  relates  to  title,  and 
not  to  quantity.— Adams  v.  Baker  (W.  Va.) 
35C. 

A  covenant  of  warranty  passes  to  the  vendee 
of  the  covenantee  as  an  incident  to  the  land. — 
McCTonaughey  v.  Bennett's  Ex'rs  (W.  Va.)  540. 


{  2.    Perf  ormanoe  or  breaeh. 

Where,  at  the  time  a  covenant  of  warranty 
is  made,  a  third  party  holds  the  land  under 
paramount  title,  there  is  an  eviction.— Mc- 
Conaughey  v.  Bennett'*  Bx'rs  (W.  7a.)  540. 

COVERTURE. 

See  "UuBband  and  Wife." 

Effect  on  limitations,  see  "Limitation  of  Ac- 
tions," I  2. 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  4, 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors": 
"Bankruptcy":  "Oeditors'  Suit";  "Fraudulent 
Conveyances." 

Devise  or  bequest  to  creditor,  see  "Wills."  |  5. 

Of  devisees  or  legatees,  see  "Wills,"  J  5. 

Of  intestate,  see  "Descent  and  Distribntion." 
8  1. 

Of  testator,  see  "Wills,"  {  5. 

Rights  and  remedies  of  surety,  Bee  "Principal 
and  Surety,"  §  2. 

Rights  as  to  chattel  mortgage  by  debtor,  see 
'Chattel  Mortgages,"  {  3. 

Subrogation  to  rights  of  creditor,  see  "Subroga- 
tion." 

CREDITORS'  SUIT. 

Multifariousness  of  bill,  see  "Equity,"  I  4. 
Remedies  in  cases  of  fraudulent  conveyances, 
•ee  "Fraudulent  Oonveyances,"  (  3. 

A  creditors'  bill,  which  states  that  it  is  in  be- 
half of  all  creditors  who  may  be  entitled  t'< 
become  parties  to  the  suit  is  not  objectional>if 
as  not  being  limited  to  lien  creditors. — Hutch- 
inson V.  Maxwell  (Va.)  655. 

A  creditors'  bill  is  not  required  to  allege  the 
return  of  an  execution  nulla  bona  on  com- 
plainant's judgment.— Hutchinson  v.  Maxwell 
(Va.)  6.55. 

Where  a  creditors'  bill,  in  connection  with 
the  exhibits  made  a  part  thereof,  states  the 
complainant's  case  with  such  a  degree  of  cer- 
tainty as  to  enable  the  defendants  to  defend 
and  the  court  to  enter  a  decree,  it  is  not  snl>- 
ject  to  the  objection  of  being  indefinite  an-i 
uncertain. — Hutchinson  v.  Maxwell  (Va.)  65.". 

Where  creditors'  bill  is  referrred  to  commis- 
sioner to  ascertain  liens,  any  creditor  has  a 
right  to  present  claims  without  formal  olead- 
iugs.— Wilson  v.  Carrico  (W.  Va.)  439. 

CRIMINAL  LAW. 

See  "Ball,"  i  1:  "Juit,"  J  3. 
Convicts,  see  "(Jonvicts." 
(Jnind  jury,  see  "Grand  Jury." 
Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Offenaes  lyy  pcertUulareiateg  <^pmUeM. 

See  "Corporations,"  t  3. 

Particular  offense*. 

See  "Assault  and  Battery."  i  1:  "Burriary"; 
"Conspiracy,"  {  2;  "Contempt";  "IQmbczzIp- 
mcnt";  "F,8cape";  "False  Pretenses";  "For- 
gery"; "Gaming,"  8  1;  "Homicide":  "Lar- 
ceny"; "Libel  and  Slander"  {  1;  "OJjstruct 
ing  Justice";  "Perjury";  "Rape";  "Receiving 
Stolen  Goods";  "Robbery";  "Seduction,"  i  1. 
"Sodomy";  "Weapoua." 


and  hervant,     i  1. 

OlKtnicting  highway,  see  "Highways,"  8  4. 

Uftenses  against  license  laws,  see  "Licenses," 
I  1. 

Practicing  medicine  witliout  license,  see  "Phyrt- 
dant  and  Surgeons." 

Refusal  to  work  on  road,  see  "Highways,"  |  3. 

Violation  of  fishery  laws,  see  "Fish." 

ViolaticMi  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," $!  5.  6. 

{   1.    0»pa«ltT  to  •easmlt  uid  respeaai-  i 
bUlty  zor  erlai*.  ! 

Where  there  was  evidence  that  the  accused . 
was   drunlc   when   he   attempted   to    pass   the  j 
forged  instrument,  it  was  proper  to  refuse  an 
instruction  that  drunkenness  might  be  consid- 
ered in  passing  upon  the  question  of  intent. — 
State  V.  Peterson  (N.  O.)  9. 

$   2.     Parties  to  offeasos. 

Instruction,  where  person  is  indicted  jointly 
with  others  as  principal,  as  to  necessity  of 
presence  of  defendant,  held  erroneous.— State 
T.  Roberts  (W.  Va.)  48*. 

A  conspirator,  absent  when  crime  is  commit- 
ted, can  be  punished  only  as  accessory  before 
thi>  fact.— State  v.  Roberto  (W.  Va.)  484. 

An  accessory  before  the  fact  must  be  indict- 
ed as  such,  and  not  as  principal. — State  v.  Rob- 
erts (W.  Va.)  484. 

An  accessory  before  the  fact  cannot  be  con- 
victed on  an  indictment  against  him  as  prin- 
cipal.—State  V.  Roberts  (W.  Va.)  484. 

I  3.    JorisdictloB. 

The  recorder's  court  of  the  city  of  Atlanta 
ha.s  jurisdiction  to  try  the  keeper  of  a  billiard 
room  for  the  municipal  offense  of  admitting  a 
minor  without  the  written  consent  of  his  parent. 
—Reeves  v.  City  of  Atlanta  iGa.)  1003. 

T'nder  Const,  art.  4,  I  27,  and  Acts  1901, 
c.  501,  the  superior  court  cannot  take  original 
jurisdiction  of  a  prosecution  against  a  road 
overseer  for  failure  to  perform  the  duty  im- 
posed on  him  by  such  acto.— State  v.  Davis  (N. 
C.)  112. 

A  magistrate  held  to  have  jurisdiction  to  try 
a  prosecution  for  criminal  trespass,  where  the 
damages  were  less  than  $20.— State  v.  Hol- 
comb  (S.  C.)  1017. 

i  4.    XiiinltAtioB  of  proseentloas. 

Limitation  applicable  to  criminal  case  is 
that  which  relates  to  the  offense  charged  in  the 
iudictment.  and  not  an  included  offense.-^inks 
V.  State  (Ga.)  320. 

i  5.     Former  Jeopardy. 

A  conviction  for  an  illegal  sale  of  liquor  may 
be  pleaded  in  bar  of  another  conviction  for  an 
illegal  sale  to  the  person  named  within  the  stat- 
utory period.— Reynolds  v.  State  (Ga.)  234. 

Entry  of  nolle  prosequi,  with  leave,  held  to 
anthoriKe  clerk,  at  request  of  solicitor,  to  issue 
another  capias. — State  v.  Smith  <X.  C.)  1. 

{  6.     ArralsnaieBt  and  pleas,  and  noUo 
prosequi  or  dlseontlnnanoe. 

In  a  prosecution  for  homicide,  a  notice  that 
the  state  would  not  ask  a  conviction  of  mur- 
der in  the  first  degree  did  not  entitle  defend- 
ant to  his  discharge.— State  v.  Caldwell  (N. 
C.)  85. 

{    7.    Evldenoe. 

On  trial  for  misdemeanor,  evidence  of  an  act 
constituting  the  offense  charged  at  any  time 
within  two  years  was  sufllcient  for  conviction. 
-Reynolds  v.  State  (Ga.)  234. 

On  trial  of  two  persons  jointly  indicted,  dec- 
laration of  the  other  that  he  alone  committed 
40  S.E.— 67 


itations,  thouj^h  similar  indictments  for  like 
offenses  covering  the  same  period  are  pend- 
ing against  accu.sed.— Hancock  v.  State  (Ga.) 

ol  (. 

The  jury,  in  passing  on  a  confession,  may  ac- 
cept part  thereof  as  true  and  reject  a  part 
thereof  as  false.— Cook  v.  State  (Ga.)  703. 

Where  the  accused,  when  arrested,  stated  to 
the  officer  that  if  he  would  conduct  him  safely 
to  jail  he  would  make  a  statement,  and  the 
officer  replied  that  he  would  do  so,  and  accused 
thereupon  made  a  confession,  it  was  not  for 
that  reason  inadmissible.- Price  y.  State  (Ga.) 
1015. 

In  order  to  prove  confessions  of  guilt  imme- 
diately after  the  arrest  of  the  accused,  the 
state  need  not  be  required  to  examine  the  ar- 
resting officer  to  ascertain  if  he  used  any 
threats  or  offered  any  inducements. — Price  v. 
State  (Ga.)  1015. 

Evidence  of  admissions  made  by  one  defend- 
ant, not  in  the  presence  of  the  other,  were 
properly  admitted  against  the  former,  where 
the  court  charged  that  they  could  not  be  con- 
sidered against  the  latter.— State  v.  Williams 
(N.  C.)  84. 

Admissions  made  by  an  accomplice  out  of 
court  held  properly  received,  as  affecting  the 
accomplice's  credibility  as  a  witness. — State  v. 
Williams  (N,  C.)  84. 

On  prosecution  for  murder,  certain  state- 
ments of  deceased  held  admissible;  it  appearing 
that  the  same  were  in  part  communicated  to 
the  accused.— O'Boyle  v.  Commonwealth  (Va.) 
121. 

Where  evidence  showed  deceased  came  to  her 
death  by  blows,  held  proper  to  exclude  alleged 
declarations  made  by  her  prior  to  the  killing 
to  the  effect  that  she  had  accidentally  struck 
herself  on  a  bed  post. — O'Boyle  v.  Common- 
wealth (Va.)  121. 

On  a  prosecution  for  murder,  held  proper  to 
admit  evidence  that  some  time  before  the 
killing  a  witness  bad  seen  accused  kick  and 
beat  the  deceased. — O'Boyle  v.  Commonwealth 
(Va.)  121. 

On  a  prosecution  for  felonious  shooting,  evi- 
dence of  the  cries  of  the  prosecutor,  immediate- 
ly after  being  shot,  that  defendant  had  shot 
him,  held  admissible  to  prove  defendant's  iden- 
tity.—Andrews  V.  Commonwealth  (Va.)  935. 

Evidence,  on  a  prosecution  for  felonious 
shooting,  held  to  justify  a  fiuding  that  defend- 
ant did  the  shooting. — Andrews  v.  Common- 
wealth (Va.)  035. 

Record  of  finding  by  grand  jury  held  the  only 
proof  of  the  fiuding  of  the  indictment.— State 
V.  Roberts  (W.  A'a.)  484. 

I  8.     Time  of  trial  and  oontlnnanoe. 

Adjournments  without  presence  of  accused 
held  not  erroneous. — O'Boyle  v.  Commonwealth 
(Va.)  121. 

Refusal  of  a  continuance  on  account  of  the 
absence  of  a  witness  held  not  error. — ^Andrews 
V.  Commonwealth  (Va.)  935. 

{  9.     Trial. 

It  is  error  in  the  hearing  of  the  jury  to  com- 
pliment a  witness.- Alexander  v.  State  (Ga.) 
231. 

Accused  canuot  demand  as  a  matter  of  right 
the  privilege  of  making  a  second  statement. — 
Peavy  v.  State  (Ga.)  234. 

Remarks  of  tlie  court,  not  being  forbidden 
by  Code,  $  413,  held  not  erroneous.— State  v. 
Howard  (N.  C.)  71. 


^f^ 


The  action 
in  rebuking  < 
placing  officei 
rent  the  rec 
held  to  prevei 
ranting  a  re 
tion.— Doyle 

Demurrer 
criminal    pre 
Va.)  350. 

On   joint 
majr  elect  t 
demand  a  j 
Va.)  484. 

iio.  — 

£<rf 

Failure  tc 
charging  or 
OU8. — Haye 

Portion  o 
failing  to 
be  appropr 
T.   State  ( 

An  insti 
the  jury  t' 
credit   to 
Alexander 

Failure 
tionally" 
prosecutif 
another  i 
inBtrncte< 
intention 

Reqnei 

by  the  e 
properly 

C^arg 
tion  of 
Moore  i 

Wher 
tainiug 
it  shour 
297. 

Failu 
charac  i 

State  I 

Whe 
an   ini 

as  sho  I 

instru  I 

—Rid 

An 
to  dei 
confe 
to  del 
ly  mi 

It 
rec<a 
to  ni 

Oi 
a  cf 
jury 
cnsf 
Sta' 

Ii 
Btn 
pet 
ctii 


rel 

th 
ti 
B 


Digitized  by 


Google 


fendant,  charged  with  uttering  a  forged  in- 
!!tnimeDt,  exhibited  snch  iustrumeDt  in  eri- 
dence,  cannot  be  raised  by  a  motion  in  arreet 
of  a  jadgment  of  conviction.— State  ▼.  Jarris 
(N.  C.)  220. 

1 13.   Jndcment,      aenteaoe,      and      Saal 
oommitment. 

A  jndge  of  the  superior  coort  cannot  enter- 
tain a  motion  in  vacatimi  to  set  aside  a  judg- 
ment of  conyiction  in  a  criminal  case. — Haskens 
V.  State  (Ga,)  99T ;  Same  v.  Hart,  Id. 

A  suspension  order,  entered  on  motion  of 
prisoner  after  sentence,  will  not  vitiate  trial  or 
sentence,  though  it  does  not  show  preeence  of 
accused  when  entered.— State  v.  Young  (W. 
Va.)  384. 

Where  sentence  of  death  has  been  passed  on 
prisoner,  be  need  not  l>e  present  at  further 
ministerial  steps  necessary  for  the  execution 
of  such  sentence.- State  t.  Haddox  (W.  Va.) 
387. 

Where,  pending  sentence  of  death,  inrisouer 
brings  error,  and  execution  is  delayed  after 
judgment  is  affirmed,  the  trial  court  can  fix 
time  for  execution  without  requirinc  presence 
of  prisoner.— State  t.  Haddox  (W.  Va.)  387. 

{14.   Appeal  tmi  errev,  and  eertlorari. 

Rulings  on  evidence  will  not  be  considered, 
where  assignments  do  not  show  what  evidence 
was  admitted  or  objections  made. — Hayes  v. 
i<tate  (Ga.)  13. 

Failure  to  charge  a  proposition  of  law  cannot 
be  taken  advantage  of  by  assigning  error  on  a 
charge  abstractly  correct. — Roberts  v.  State 
(Ga.)  297. 

Points  not  raised  by  accused  in  trial  court 
cannot  be  considered  on  appeal.— Harris  v. 
State  (Ga.)  310. 

A  statement  by  the  trial  judge  that  he  would 
not  approve  an  application  to  the  governor  for 
a  certain  witness  then  iu  the  penitentiaij  held 
no  ground  of  exception,  where  an  application 
wns  nerer  presented  to  him  for  approval. — 
-Mehaffey  v.  State  (Ga.)  983. 

A  refusal  of  a  new  trial  will  not  be  disturbed, 
where  the  motion  for  new  trial  does  not  com- 
plain of  any  error  of  law. — Beach  y.  State 
(Ga.)  998. 

S 15.  B«Tlew. 

Where  a  charge  gives  accused  benefit  of  a 
theoiT  not  authorized  by  evidence,  he  cannot 
complain  thereof.— Morgan  v.  State  (Ga.)  242. 

'^n  erroneous  charge  as  to  fornication  in  a 
prosecution  for  seduction  will  not  require  a 
new  trial,  where  it  is  apparent  from  the  charge 
that  if  the  jury  believecl  the  accused  guilty  of 
fornication,  and  not  seduction,  they  were  in- 
structed to  acquit.— Jinks  v.  State  (Ga.)  320. 

.  Where  a  renuest  to  charge,  so  far  as  legal, 
is  covered  by  the  general  charge,  and  there  was 
no_  error  in  rulings  on  evidence,  a  verdict,  sus- 
tained by  the  evidence,  finding  accused  guilty 
of  manslaughter,  will  not  be  disturbed. — Arnold 
V.  State  ((fa.)  098. 

A  conviction  will  not  be  set  aside  where  ob- 
jections to  the  instruction  are  without  substan- 
tial merit.-  Palmer  v.  State  (Ga.)  717. 

Where  the  evidence,  though  circumstantial, 
was  sutHcient  beyond  a  reasonable  doubt  and  to 
the  exclusion  of  every  other  rational  hypothesis 
to  show  that  the  accused  committed  the  crime, 
conviction  will  not  be  set  aside.— Iliggins  v. 
State  (Ga.)  737. 

A  refusal  to  allow  counsel  for  defendant  to 
consult  at  the  conclusion  of  the  evidence  is 
lot  ground  for  reversal,  where  the  verdict  was 


lish  beyond  a  reasonable  doubt  that  the  accused 
committed  the  crime,  a  verdict  of  guilty  cannot 
be  sustained.— Glover  v.   State  ((fa.)  »9«. 

In  a  criminal  case,  the  evidence  is  exclusive- 
ly for  the  jury,  and  is  not  reviewable  on  ap- 
peal.—State  V.  Jackson  (N.  C.)  41. 

I     The  refusal  of  a  new  trial,  sought  because 

the  verdict  is   contrary  to  the  weight  of  the 

!  evidence,  is  within  the  discretion  of  the.  lower 

I  court,  and  is  not  reviewable  on  appeal.-^State 

V.  Rose  (N.  C.)  83. 

!  Where  there  is  some  evidence  to  support  a 
convii-tion,  it  cannot  be  set  aside  on  the  ground 
that  there  is  no  evidence.— State  v.  Bates  (S. 
C.)  772. 

The  supreme  court  cannot  inquire  into  the 
sufficiency  of  the  evidence  to  support  a  convic- 
tion.—State  V.  Bates  (S.  C.)  772. 

Ou  appeal  iu  a  ciiminal  case,  the  supreme 
court  cannot  consider  a  question  turning  ou 
a  question  of  fact.— State  v.  Leak  (S.  C.)  774. 

A   conviction   of   a    misdemeanor   before   a 
:  magistrate,   affirmed  before  the  circuit  court, 
will   not  be   disturbed,   when   based   on   some 
evidence.— State  v.  Holcomb  (S.  C.)  1017. 

Where  the  state  offered  to  introduce  a  writ- 
ten dying  declaration  by  the  deceased,  which 
was  objected  to,  whereupon  it  was  withdrawn 
by  the  state,  accused  could  not  complain  of  the 
subsequent  introduction  of  parol  evidence  as 
to  the  declaration. — O'Boyle  v.  Commonwealth 
(Va.)  121. 

1 16.   PaniahmMtt     and     preTeatloii     «t 
crime. 

A  fine  of  $1,000  in  an  assault  and  battery 
case  held  not  to  be  a  violation  of  a  clause  of 
the  bill  of  rights  prohibiting  the  imiKtsition  of 
I  excessive  fines,  even  though  the  maximum  fine 
I  in  certain  other  criminal  eases  of  grave  charac- 
ter was  limited  by  statute  to  J-jiX).- Doyle  v. 
Commonwealth  (Va.)  025. 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  3. 

CURATIVE  ACTS. 

See  "Taxation,"  {  8. 


See  "Dower." 


CURTESY. 


CUSTODY. 


Of  child,   see  "Divorce,"   $  3;    "Parent  and 

Child." 
Of  insane  person,  see  "Insane  Persons,"  |  1. 

DAMAGES. 

Compensation  for  property  taken  for  public 
use.  see  "Kniincnt  Domain,"  {  2. 

Damage*  for  parHcular  injuries. 

See  "Fraud,"  $  1. 

Breach  by  seller  of  contract  for  sale  of  goods, 
see  "Sales."  J  5. 

Refusal  to  deliver  baggage  of  guest,  see  "Inn- 
keepers." 

Wrongful  ejection  of  passenger,  see  "Carriers," 
S  5. 

i    1.    Oronada  aad  rabjeeta  «f  eompeii- 
•ator7  damacas. 

Instruction  as  to  measure  of  damages  in  ac- 
tion for  personal  injuries  held  proper.— Brasing- 
tou  V.  South  Bound  R.  Oo.  (S.  C.)  (365. 


0  665. 

ETidcnce  in  an  action  against  £  bank  for 
wrongfnl  dishonor  of  a  check  held  insufficient 
to  entitle  plaintiff  to  exemplary  damages. — 
Wood  T.  American  Nat  Bank  (Va.)  931. 

Exemplary  damages  are  allowable  only  where 
there  is  malice  or  such  reckless  negligence  as 
ev.inces  a  conscious  disregard  of  the  rights  of 
others. — Wood  v.  American  Nat.  Bank  (Va.) 
931. 

i   3.    Measure  of  d»ia«cea. 

In  au  action  for  wrongful  assault,  an  instruc- 
tion that  plaintiff  could  recover  for  present  and 
future  pam,  "in  addition  to  such  actual  dam- 
ages as  he  may  have  sustained,"  is  not  errone- 
ous, because  not  statin)^  for  what  the  plaintiff 
could  recover  the  additional  damages. — Savan- 
nah, F.  &  W.  Ry.  Ck).  V.  Ladsou  (Ga.)  699. 

1  4.     Inadeanate  and  exoeaalTe  dkmasea. 

'  In  an  action  for  personal  injuries,  a  verdict 
for  12,000  held  not  excessive.— Newport  News 
&  O.  P.  Ry.  ft  Electric  Co.  v.  Bradford  (Va.) 
900. 

f   S.    Pleading,  e-rldenoe,  and  aaaeaameat. 

Pleading  in  complaint  agamst  a  railroad  com- 
pany for  leaving  an  excavation  in  highway  un- 
gnarded  held  to  state  facts  on  which  punitive 
damages  could  be  awarded. — Brasington  v. 
South  Bound  B.  Co.  (S.  C.)  665. 

A  declaration  in  an  action  against  a  bank 
for  wrongful  dishonor  of  a  check  held  to  en- 
title plaintiff  to  prove  exemplary  damages. — 
Wood  V.  American  Nat.  Bank  (Va.)  931. 

DAMS. 

See  "Waters  and  Water  Courses,"  I  2. 

DEATH. 

Of  party  to  action  ground  for  abatement,  see 
"Abatem«it  and  Revival,"  {  2. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Adniiuii>trators." 

Testimony  as  to  transactions  with  persons 
since  deceased,  see  "Witnesses,"  {  2. 


See  "Fraud." 


DECEIT. 


DECLARATIONS. 

As    evidence    in    criminal    prosecutions,    see 

"Criminal  Law,"  S  7. 
As  part  of  res  gestae,  see  "EJvidence,"  |  1. 
Dying  declarations,  see  "Homicide."  |  4. 
To  prove  agency,  see  "Principal  and  Agent,"  t  !• 

DECREE. 

In  equity,  see  "Equity,"  {  T. 

DEDICATION. 

§   1.    KatnTe  and  reqalsltes. 

Where  the  owners  of  land  in  a  city  platted 
it,  and  the  plat  designated  a  certain  lot  as  a 


nuere  a  loi  was  marKea  on  plat  as  a  notei 
site,"  and  a  hotel  was  built  thereon,  one  par- 
chasing  the  lot  after  the  hotel's  destmction 
held  entitled  to  use  the  land  for  purposes  other 
than  that  of  a  hotel.— Hanes  v.  West  EInd 
Hotel  ft  Land  Co.  (N.  C.)  114. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowl- 
edgment." 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 

Color  of  title  to  sustain  adverse  possession,  see 
"Adverse  Possession,"  i  1. 

Covenants  in  deeds,  see  "Covenants." 

Estoppel  by  deed,  see  "Estoppel,"  S  1. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

In  trust,  see  "Trusts."  {  1. 

Parol  or  extrinsic  evidence,  see  "Evidence."  S  '». 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Deeds  by  or  to  partleular  classes  of  parties. 
Bjr  agent,  see  "Principal  and  Agent,"  S  2. 
liife  tenants,  see  "Life  Estates. 
Married  women,  see  "Husband  and  Wife,"  8  3. 

Deeds  of  partieular  species  c(f  property. 

See  "Life  Estates" ;  "Mines  and  Minerals,"  §  1. 

ParUeulcw  classes  qf  deeds. 

Of  trust,  see  "Qhattel  Mortgages,"  J  1;  "Mort- 
gages." 
Tax  deeds,  see  "Taxation,"  §  8. 

{  1.     Requisites  and  TaUdlty. 

The  validity  of  a  deed  under  seal  and  deliv- 
ered cannot  be  questioned  on  the  ground  that 
the  consideration  has  not  been  paid,  since  the 
seal  imports  a  consideration,  and  tiie  title  to 
the  property  is  not  affected  by  nonpayment. — 
Bond  V.  Wilson  (N.  C.)  170. 

Grantees  in  a  deed  of  release  and  qnitclaira 
by  a  mortgagor,  who  had  never  been  in  pos- 
session, the  notes  and  mortgage  haviftg  been 
surrendered,  and  the  land  taken  back  into  pos- 
session of  the  mortgagee  30  years  before,  take 
no  interest  in  the  land.— Gray  t.  Williams  IN. 

c.)  ais. 

A  deed  to  realty  within  the  state,  exeonted 
in  another  state  by  a  married  woman  living 
therein,  and  according  to  the  laws  of  such 
state,  but  not  privily  acknowledged  as  re- 
quired by  Code,  |  1250.  held  void,  not  only  as  a 
deed,  but  as  a  contract— Smith  v.  Ingram  (N. 
C.)  984. 

Delivery  of  deed  may  be  shown  by  circam- 
stances.— Adams  v.  Baker  (W.  Va.)  35C. 

S  2.    BeeovdinK  and  registratlaB. 

Under  Code  18&,  §  2706,  and  until  Act  Dpc 
18,  1893.  a  deed  executed  outside  of  Georgia 
in  1858  is  not  entftied  to  registration  in  the 
state,  where  its  acknowledgment  was  made  bt>- 
fore  a  clerk  of  the  court  of  the  state  in  whiofa 
it  was  signed.— Cranimey  ▼.  Bentley  (6a.)  765. 

A  deed,  absolute  in  form  and  duly  exernteJ 
conveys  the  absolute  title  when  registered.  an^I 
relates  back  to  the  date  of  its  execution.— 
Bond  V.  Wilson  (N.  C.)  179. 

The  failure  for  several  years  of  a  fcrantee  to 
register  his  deed  is  not  au  abandonment  of  ti- 
tle.- Bond  V.  Wilson  (N.  C.)  179. 

S   3.    Constmetlon  and  operatioa. 

A  devisee  of  all  of  the  testator's  property 
held  to  take  no  interest  in  land  which  his  testa- 
tor's father  had  conveyed  as  a  condltiona]  f«e 
for  a  certain  purpose,  when  no  breach  of  the 
condition  occurred  daring  the  lite  of  either  the 


purpose  is  discontinued,   it 
irrautor,  the  graiitee  takes  ai 
rendition,  formerly  called  ( 
fee.— Methodist  Protestant  ' 
son  v.  Young  (N.  C.)  eOl. 

Where  land  was  conveyed 
purposee,  upon  condition  tb 
such  purposes  was  discontii 
vert  to  grantor,  his  heirs 
breach  of  the  condition  a 
death,  the  land  reverted  to  h 
ing  when  such  breach  o< 
Protestant  Church  of  Hendc 
C.)  691. 

Where  a  grantor  couveye 
charch  purposes,  npou  condil 
for  such  purposes  was  disco 
revert  to  him,  his  heirs  anc 
condition  was  not  broken  in  I 
no  interest  in  the  land  whicl 
by  will  or  inheritance. — Mel 
Church  of  Henderson  v.  You; 

A  deed  construed,  and  held 
nant  on  the  part  of  the  gran 
tain  services,  and  not  to  be 
condition  subsequent.— Lowt 
(Va.)  IT. 

I  4.     Pluidlnc  mad  erlde: 

Though  a  deed  purports  to 
consideration,  it  may  be  show 
— Leggett  T.  Patterson  (Ga.)  7 

DEFAMATIG 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment, 

DELAY. 

Laches,  see  "Eqnity,"  |  2. 

DELIVERY 

Of  deed,  sec  "Escrows." 

Of  goods  sold,  see  "Sales,"  I 

DEMAND. 

Before  action,  see  "Limitatio 
2;    -Towns,^'  {  1. 

DEMURRER 

In  pleading,  see  "Pleading,"  { 
'Xu  evidence,  see  "Criminal  I^ 

8  5. 
To  indictment,  see  "Indictme 

tion,"  i  4. 

DEPOSITARIE 

Of  deeds  delivered  as  escrow,  s 

DEPOSITION 

See  "Witnesses." 

In  equity,  see  "Equity,"  |  6. 

DESCENT  AND  OISTI 

See    "Dower";    "Executors    a 

tors";    "Wills." 
Inheritance    by,    from,    or    th 

sec  "Bastards,"   S  2. 
Rights  of  heirs  as  to  property  < 

ditional  deed,  see  "Deeds,*'  | 
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DISCRETION  OF  COURT. 

ETcamination  of  witnessee,  see  "Witneases,"  I 
3. 

KeTiew  in  civil  actions,  see  "Appeal  and  Er- 
ror," I  10. 

DISMISSAL  AND  NONSUIT. 

At  trial,  lee  "Trial,'  f  8. 

Dismissal  of  action  instituted  nnder  champert- 
uus  afn'eemeut,  see  "Champerty  and  Mamte- 
nauce." 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  i  8. 

I   1.    VolvBtary. 

Where  plaintiff  Toluntarlly  dismisses  an  ao 
tion,  the  court  cannot,  over  objection,  rein- 
state it— Simpson  t.  Brock  (Oa.)  266. 

DISQUALIFICATION. 

Of  judge,  see  "Judses,"  |  2. 
Of  juror,  see  "Jury,"  I  S. 

DISSOLUTION. 

Of  injunction,  see  "Injunction,"  (  4. 
Of  partnership,  see  "Partnership,"^  |  ft. 

DISTRESS. 

For  rent,  see  "Landlord  and  Tenant,"  I  2, 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Diatri- 

bution." 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts, 
see  "RemoTal  of  Causes,"  i  1. 

DIVORCE. 


rate    maintenance, 
Ife,"  (  6. 


see     "Hnsbond     and 


i   1. 


Jnrladletloii,   proceadiaB*,  «ad  «e- 
Uef. 

A  complaint  in  divorce,  insufficient  as  one 
from  bed  and  board,  cannot  be  cured  by  ver- 
dict.—Martin  V.  Martin  (X.  C.)  822. 

Complaint  in  divorce  held  insufficient. — Mar- 
tin V.  Martin  (N.  O.)  822. 

I  S.    AUatonj,  allowaiioes,  and  disposi- 
tloB  of  property. 

Where,  pending  suit  for  divorce,  the  wife  ap- 
plied for  temporary  alimony,  and  the  husband 
by  his  answer  alleged  the  separation  was  caus- 
ed by  the  misconduct  of  the  wife,  and  his  an- 
swer was  sustained,  held  an  abuse  of  discre- 
tion for  the  court  to  allow  her  alimony. — ^Wil- 
liams V.  Williams  (Ua.)  782. 

Decree  of  divorce  irrnnting  alimony  to  wife 
held  res  judicata  as  to  the  alimony. — Cariens 
V.  Cariens  (W.  Va.)  335. 

{   3.    Custody  aad  sapport   of  eUIdroa. 

Discretion  of  court  as  to  an  amount  to  be  al- 
lowed for  support  of  a  child  after  divorce  will 
not  be  reviewed. — Setzer  v.  Setzer  (N.  C.)  62. 

Decree  in  divorce,  fixing  custody  of  child, 
should  not  be  changed,  unless  on  altered  con- 


Of  causes  for  trial,  see  "Trial,"  i  L 
Of  judgments,  see  ''Judgment,"  I  5. 

DOCUMENTS. 

As  evidence  in  dvil  actions,  see  "Evidence."  i  4. 
Production  and  inspection  of  writings,  see  "Dis- 
covery," f  1, 

DOMICILE. 

Of  parties  as  affecting  venue,  see  "Vemie,'*  f  2. 


See  "Gitta." 


DONATIONS. 


DOWER. 


I  1.    iKoliomte  Intorost. 

Agreement  of  separation  constmed.  and  hdi 
not  a  release  of  dower  on  the  part  of  the  wife. 
—Moon  V.  Bruce  (S.  0.)  1080. 

Where  a  wife  leaves  her  husband  because 
he  has  become  a  habitual  drunkard,  she  is  not 
barred  of  her  dower  in  his  estate. — Stuart  v. 
Neely  (W.  Va.)  441. 

f  2.     Riclits  and  remedies  of  widow. 

A  widow,  made  a  party  to  partition  proceed- 
ings, held  entitled  to  hare  her  dower  assigned 
before  the  parties  could  sell.— Seaman  v.  Sei- 
man  (N.  C.)  41. 

DRAINS. 

In  cities,  see  "Municipal  Corporations,"  f  & 

DYING  DECLARATIONS. 

See  "Homicide,"  i  4. 


EASEMENTS. 


i  1. 


Extent  of  rlcht,  nae,  and  obstrme- 
tion. 

Evidence  in  iietition  for  removal  of  obstmc- 
tions  from  a  private  way  held  to  snstain  judg- 
ment for  defendant.— Gardner  v.  Swann  (Oa.l 
271. 

EJECTION. 

Of  passenger,  see  "Carriers,"  |  5. 

EJECTMENT. 

I  1.     Risht  of  action  and  defenses. 

In  an  action  by  an  administrator  involxing 
title  to  land,  defendant  cannot  show  good  title 
in  himself  by  proving  payment  of  taxes,  or 
that  the  land  had  not  been  inventoried  as  part 
of  the  estate.— Bullock  v.  Dunbar  (Oa.)  7&. 

A  plaintiff  in  ejectment  must  show  owner- 
ship of  the  land  and  recover  on  the  streDjnU 
of  his  own  title. — Reusens  v.  Cassell  (Va.)  ♦III'.: 
Same  v.  Hall.  Id.;  Same  v.  Rakes,  Id.;  Saiut.- 
v.  Lawson,  Id. 

Defendant  in  ejectment,  showing  that  laud 
had  been  omitted  from  land  books  for  five 
years,  held  to  make  a  prima  facie  case  of  for- 
feiture.—Davis  V.  Living  (W.  Va.)  305. 

One  claiming  title  in  ejectment  against  let:..  I 
owner  must  show  entry  under  color  of  title  a  i- 
▼erse  to  party  having  legal  title,  and  exclu- 
sive and  unbroken  for  10  years. — Maxwell  v. 
Cunningham  (W.  Va.)  490. 


on  deieudant  s  attorney.— Kolb  v.  Jones  (S.  C.) 
168. 

§   3.    Pleadinc  and  evidence. 

Where  plaintiff  relies  on  administrator's 
deed,  it  should  show  order  of  ordinary  pant- 
ing administrator  leave  to  sell. — Waller  ▼.  Ho- 
gan  (Ga.)  254. 

In  an  action  to  recover  land,  an  answer  de- 
nying that  defendant  is  in  possession  of  the 
property  as  described,  and  tnat  there  is  any 
such  property,  htld  insufflcient. — Equitable 
Building  &  Loan  Ass'u  v.  HoUoway  (Ga.)  742. 

Defendant  in  an  action  for  land  and  mesne 
profits,  bronght  under  pleading  act  of  1803, 
may  defend,  as  against  plaintiiTs  claim  for 
rent,  without  admitting  that  he  was  in  posses- 
sion of  the  premises  in  dispute  at  the  com- 
mencement of  the  action. — Equitable  Building 
&  Loan  Ass'n  t.  HoUoway  (Ga.)  742. 

The  truth  of  an  allegation  in  a  petition  to 
recover  land  and  the  rents  thereon,  as  to  the 
value  of  the  premises  for  rent,  is  not  admitted 
by  a  failure  to  answer;  but  the  demand  must 
be  proved. — Equitable  Building  &  Loan  Ass'n 
V.  HoUoway  (Ga.)  742. 

Being  in  possession  after  default,  the  gran- 
tec  is  entitled  to  remain  for  the  purpose  of 
subjecting  the  land  to  the  payment  of  the  debt 
in  the  manner  provided  in  the  deed. — Dotten- 
heim  v.  Union  Sav.  Bank  &  Trust  Co.  (Ga.) 
825. 

Where  plaintiff  in  ejectment  had  conveyed  to 
defendant  by  absolute  deed  title  to  land  as  se- 
curitr,  recovery  by  plaintiff  held  not  authorized 
where  be  has  defaulted,  notwithstanding  pos- 
session was  obtained  by  defendant  without 
his  consent. — Dottenheim  v.  Union  Sav.  Bank 
&  Trust  O.  (Ga.)  825. 

Instruction  as  to  adverse  possession  held  er- 
roneous, without  evidence  that  the  state  has 
parted  with  its  title.— Kolb  v.  Jones  (S.  O.)  168. 

Defendant  in  ejectment,  relying  on  outstand- 
ing title,  must  set  up  such  title  as  would  en- 
al)le  the  third  party  to  maintain  possession 
against  plaintiff  and  defendant. — Maxwell  v. 
Gnsningham  (W.  Va.)  499. 

I  4.     Trial,    Jndcmeat,    enforeemeat    of 
Jndsmcnt,  and  review. 

A  direction  of  a  verdict  in  ejectment,  based 
on  an  assumption  that  the  deed  under  which 
defendant  claims  is  forged,  is  erroneous. — 
Gmmmey  v.  Bentley  (Ga.)  765. 

In  ejectment,  where  plaintiffs  show  that  they 
are  not  entitled  to  recover  more  than  five-sev- 
enths of  the  premises,  they  are  not  entitled  to  a 
verdict  for  any  greater  fractional  amount. — 
Crummey  v.  Bentley  (Ga.)  765. 

A  charge  that,  if  the  grantee  held  posses- 
sion under  an  absolute  deed,  it  had  a  right  to 
set  up  it^  deed  as  against  plaintiff,  was  no 
ground  for  reversal  of  a  judgment  for  the  de- 
fendant.—Dottenheim  V.  Union  Sav.  Bank  & 
Trust  Co.  (Ga.)  825. 

Nonsuit  in  action  for  possession  of  land  held 
properly  denied  under  the  evidence. — Kolb  v. 
Jones  (S.  C.)  168. 

Where  plaintiff  sues  at  law  to  recover  land, 
and  defendant  claims  possession  under  a  de- 
fective power  of  sale  in  a  mortgage,  on  dis- 
missal, plaintiff  cannot  complain  that  mort- 
gage was  not  foreclosed  as  asked  by  defend- 
ant.—Sims  V.  Stendnian  (S.  C.)  677. 

Motimt  to  set  aside  verdict  in  ejectment  as 
to  an  interlock  held  improperly  overruled. — 
Robinson  v.  Lowe  (W.  Va.)  454. 


for  a  church  built  on  the  land  by  popular  sub- 
scription, or  for  expenses  incurred  In  fertilizing 
the  land.— Crummey  v.  Bentley  (6a.)  765. 

Where  defendant  took  possession  of  a  lot 
which  he  had  sold  to  plaintiff,  under  a  propo- 
sition that  he  should  take  the  lot  back,  and, 
on  being  ejected  therefrom,  claims  the  value 
of  improvements  made  and  taxes  paid  while  in 
possession,  he  should  be  required  to  pay  rent. — 
Bond  V.  Wilson  (N.  0.)  179. 

Where  plaintiffs  agent  proposed  to  defend- 
ant to  take  back  a  lot  which  he  had  sold  and 
conveyed  to  plaintiff,  and  defendant  thereupon 
entered  on  and  improved  the  lot  and  paid  the 
taxes,  he  should  be  allowed  the  value  of  such 
improvements  and  taxes  paid  on  being  ejected 
from  the  lot— Bond  v.  Wilson  (N.  C.)  179. 

ELECTION. 

Between  counts  in  indictment,  see  "Indictment 

and  Information."  it  3. 
Between    te«tamentanr    provisions    and    other 

rights,  see  "Wills,"  J  8. 

ELECTIONS. 

Local   option  elections,  see  "Intoxicating  Liq- 
uors," §  2. 

i    X.    Count  of  Totes,  retnma,  and  oan- 

▼aas. 
Under  Priv.  Acts  1901,  c.  122,  where  the  elec- 
tion judges  reported  that  a  majority  of  the 
qualified  voters  of  a  town  had  not  voted  for  a 
special  school  tax,  the  board  of  commissioners 
held  empowered  to  revise  the  report  and  to  de- 
termine the  fact  for  themselves. — Young  v. 
Town  of  Hendersonville  (N.  C.)  89. 

EMBEZZLEMENT. 

Where  indictment  for  embezzlement  from  cor- 
poration alleged  fraudulent  reports  by  accused, 
held  unnecessary  to  state  the  nature  of  the  al- 
leged fraudulent  reports.— Hayes  t.  State 
(Ga.)  13. 

In  indictment  against  employ^  of  corpora- 
tion for  embezzlement  under  Pen.  Code,  §  188, 
held  unnecessary  to  state  that  accused  was 
employed  in  the  house  or  place  of  business  of 
the  corporation,  or  from  whom  he  received 
the  money.— Hayes  v.  State  (Ga.)  13. 

Indictment  against  employ^  of  a  corporation 
for  embezzlement  held  suiflcient  as  against  de- 
murrer.— Hayes  v.  State  (Ga.)  13. 

EMINENT  DOMAIN. 

Public  improvements  by  municipalities,  aeo  "llu- 
nicipal  Corporations,    S  6. 

{  1.     Nature,  extent,  and  deleg;atlon   of 
poirer. 

The  exemption  of  certain  sections  of  a  county 
from  the  general  law  held  not  the  taking  of 
property  for  a  public  or  a  private  use.— Goodale 
V.  Sowell  (S.  G)  970. 

Act  1886  (19  St.  at  Large,  p.  500)  and  Act 
1887  (Id.  p.  997),  relating  to  the  fencing  of 
property  exempted  from  the  general  stock  law, 
held  unconstitutional,  as  a  taking  of  propert.v 
without  compensation.— Goodale  v.  Sowell  (S. 
O.)  970. 

{  2.     Compensation. 

Act  1899  (23  St.  at  Large,  p.  172),  relating 
to  the  fencing  of  property  exempt  from  the  gen- 
eral stock  law,  held  unconstitutional,  as  a  taking 


of  act— Goodale  t.  Sowdl  (S.  G.)  970. 

S   3.    PiPoe««dlBCS  to  take  property  aaA 
»■■€■■  eompe&aatloa. 

OoDdemnation  proceedings  held  admissible  in 
evidenre  in  ejectment  to  determine  the  own- 
ership of  lands  condemned.— <^hesapeake  &  W. 
R.  Co.  V.  Washington,  C.  &  St.  L.  Ry.  Co. 
(Va.)  20. 

Jiid(nnent  in  condemnation  proceedings  held 
conclusive  that  petitioner  had  authority  to 
maintain  such  proceedings. — Chesapeake  &  W. 
R.  Co.  T.  Washington,  C.  &  St  L.  Ry.  Co. 
(Va.)  20. 

It  is  no  objection  to  the  introduction  of  con- 
demnation proceedings  in  evidence  in  ejectment 
that  they  did  not  show  an  attempt  by  plain- 
tiff to  purchase  the  land  sought  to  be  con- 
demned.— Chesapeake  &  W.  R.  Co.  v.  Wash- 
ington, C.  &  St.  L.  Ry.  Co.  (Va.)  20. 

Proceedings  of  court  in  condemnation  can- 
not be  collaterally  attacked.— Chesapeake  & 
W.  B.  Oo.  V.  Washington,  0.  &  St  L.  Ry.  Co. 
(Va.)  20. 

Order  of  court  in  confirmation  proceedings, 
declaring  the  defendant  had  been  dnly  served 
with  notice  of  motion  of  confirmation,  held 
conclusive  in  another  action. — Chesapeake  & 
W.  R.  Co.  V.  Washington,  C.  &  St  L.  Ry.  (>>. 
(Va.)  20. 

EMPLOYES. 

See  "Master  and  Servant." 

ENTRr. 

Of  Judgment,  see  "Judgment,"  I  6w 

ENTRY,  WRIT  OF. 

See  "Ejectment." 

EQUITY. 

E>initabl«  assignment,  see  "Assignment,"  |  1. 
Equitable  conversion,  see  "Conversion." 
EcinitaUc  estof^el,  sec  "Estopiiel,"  {  2. 
Relief  against  judgment,  see  "Judgment,"  $  7. 

PanicMUxT  iub]eetg  of  equitable  jurtodietion  and 

equUable  remedies. 
See  "Cancellation  of  Instruments";    "Oreditors' 

Suit";    "Fraudulent  Conveyances";    "Injuno 

tion";    "Partition,"   |   1;     "Quieting  TlUe"; 

"Receivers";    "Reformation  of  Instrnments"; 

"Trusts." 
Cancellation  of  bond,  see  "Bonds,"  \  1. 
IHstribution  of  proceeds  of  sole  of  mortgaged 

property,  see  "Chattel  Mortgages,"  g  3. 

I  1.     Jarisdlotlon.  prlndplee,  and  max* 
ime. 

A  claimant  to  land,  petitioning  to  be  made 
a  party  defendant  in  a  suit  to  remove  a  cloud 
on  title,  held  estopped  by  her  petition  from 
challenging  the  jurisdiction  of  the  court.— 
Glenn  v.  Augusta  Perpetual  Building  &  Loan 
Co.  (Va.)  23. 

Where  original  bill  shows  fraudulent  con- 
veyance by  complainant,  no  amended  bill  is 
allowed.— Edgell  v.  Smith  (W.  Va.)  402. 

Bill  cannot  be  maintained  to  cancel  a  deed 
made  to  defraud  creditors  of  complainant — ^Eld- 
gell  V.  Smith  (W.  Va.)  402. 

In  case  of  frrave  doubt,  equity  willl  not  grant 
relief,  but  will  leave  the  parties  to  their  legal 
remedy.— Ohio  River  R.  Co.  v.  Johnson  (W. 
Va.)  407. 


I   3.     Partlea  and  proecss. 

Rule  that  in  a  joint  action,  all  the  plain- 
tiffs must  recover,  or  none  can,  does  not  pre- 
rail  in  equity.— Bigham  v.  Kistler  (Ga.)  9(B. 

Where  necessary  coplaintiff  in  equity  declines 
to  prosecute  further,  the  court  should,  on  mo- 
tion, allow  him  to  be  made  defendant — ^Mc- 
Couaoghey  v.  Bennett's  Ex'rs  (W.  Va.)  540. 

1  4.     Pleadlas. 

A  creditors'  bill  held  not  mnltifarioas. — 
Hutchinson  v.  Maxwell  (Va.)  655. 

A  bill  cannot  be  amended  to  introdnce  new 
matter  and  procure  relief  on  a  different  ground. 
—Edgell  V.  Smith  (W.  Va.)  402. 

Where  answer  contains  some  matter  good 
as  a  bar  to  the  bill  and  other  matter  not  good, 
a  general  objection  is  insuffldent— Ward  v. 
Ward's  Heirs  (W.  Va.)  472. 

Where  sup|>lemental  answer  presents  new 
matter,  plaintiff  has  right  to  file  an  amended 
bill.— Ward  v.  Ward's  Heirs  (W.  Va.)  472. 

Special  replication  is  not  available  in  chan- 
cery practice,  but  an  amended  bill  mast  be 
used.— Ward  v.  Ward's  Heirs  (W.  Va.)  472. 

2  6.     Erldenoe. 

Depositions  proving  matter  not  in  original 
bill  cannot  be  read  to  support  amended  bill, 
afterwards  filed.— Edgell  v.  Smith  (W.  Va.) 
402. 

f   6.    Hearias,    rabadesloB   vt  immmie*    to 
Jvrr,  and  reliearlBC. 

The  failure  of  a  jury  to  whom  special  issnes 
of  fact  in  an  equity  case  are  submitted  to  an- 
swer immaterial  question  Kdd  not  to  vitiate  the 
verdict.— Columbus  Power  Co.  v.  City  Mills  Co. 
(Ga.)  800;  City  Mills  Co.  ▼.  Colnmboa  Power 
Co.,  Id. 

The  verdict  of  a  jury,  to  whom  special  is- 
snes in  equity  have  been  submitted,  is  not  in- 
valid because  immaterial  questions  have  been 
answered. — Columbus  Power  Ck).  v.  City  Mills 
Co.  (Ga.)  800;  City  MiUs  Co.  ▼.  Columbus 
Power  Co.,  Id. 

i   7.    Decree    and  OBforeeaent  tkeroo£. 

It  is  too  late,  more  than  three  years  from 
the  rendition  of  the  decree,  to  move  to  set  it 
aside,  where  on  its  face  it  is  binding. — Walker 
v.  Equitable  Mortg.  Co.  (Ga.)  1010. 

If  no  mention  is  made  of  a  demurrer  in  a  de- 
cree disposing  of  .the  main  issue,  it  will  be  con- 
sidered overruled.— Miller  v.  Black  Rock 
Springs  Imp.  Co.  (Va.)  27. 

f  8.     Bill  oC  review. 

For  the  purpose  of  examining  all  errors  of 
law  on  a  bill  of  review,  the  pleadings  and  other 
proceedings  in  the  cause  are  to  be  looked  to, 
as  well  as  the  decree  complained  of. — Sharp  t. 
Shenandoah  Furnace  Co.  (Va.)  1U3. 

A  bill  of  review  on  newly-discovered  evi- 
dence does  not  lie  to  a  decree  by  default— 
Camden  v.  Ferrell  (W.  Va.)  3(J8. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Error." 

ESCAPE. 

Under  Pen.  Code,  {  1039,  a  diain  gang  con- 
trolled by  private  persons,  and  over  which  the 
only  act  of  authority  exercised  by  the  county 
is  the  assignment  of  guardians,  who  are  in  the 
pay  of  such  persons,  is  not  a  legal  place  of 
confinement,  and  one  escaping  therefrom  can- 
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iiuuri  1.  tru.  v^uui:,  n  uzrz,  luuL  Lilts  av:\:uoT=u  un- 
lawfully" escaped  from  a  Qamed  chain  gang 
difipeiiHes  with  the  necessity  of  a  further  alle- 
gation that  the  chain  gang  was  a  lawful  place 
of  confinement.— Daniel  t.  State  (Ga.)  SOS. 

In  an  accusation  under  Pen.  Code,  {  314,  for 
escape,  held  not  necessary  to  allege  in  the  in- 
formation where  the  court  was  located,  or 
that  it  had  jnri«diction  to  try  the  accused  for 
the  crime  with  which  h«  was  charged. — Daniel 
T.  State  (Ga.)  805. 

ESCROWS. 

The  delivery  of  a  deed  to  the  general  agent 
of  the  grantee,  who  made  the  pui-obase,  is  not 
an  escrow,  but  a  delivery  to  such  grantee. — 
Bond  V.  Wilson  (N.  C.)  lf». 

ESTABLISHMENT. 

Of  highways,  see  "Highways,"  {  1. 
Of  railroads,  see  "Street  Railroads,"  f  1. 
Of  trusts,  see  "Trusts,"  i  5, 
Of  will,  see  "Wills,"  t  3. 

ESTATES. 

See  "Dower";   "Life  Estates." 

Created  by  deed,  see  "Deeds."  8  8. 

Created  by  will,  see  "Wills,"  8  4. 

Decedents*  estates,  see  "Descent  and  IMstribn- 

tion";    "Executors  and  Administrators." 
Estates  for  years,  see  "Liandlord  and  Tenant" 
Tenancy  in  common,  see  "Tenancy  in  Uommon." 
Trusts,  see  "Trusts,"  8  2. 

ESTOPPEL 

By  act  of  agent,  see  "Principal  and  Agent,"  |  8. 
By  judgment,  see  "Judgment,"  88  8,  9. 
To  object  to  appointment  of  arbitrator,  see  "Ar- 
bitration and  Award,"  8  1. 
To  take  appeal,  see  "Appeal  and  Error,"  8  8. 

8   !•    By  deed. 

No  estoppel  can  arise  against  a  married  wo- 
man by  virtue  of  a  deed  not  privily  acknowl- 
edged by  her  as  required  by  Code,  8  1256,  or 
by  virtue  of  a  covenant  of  warranty  therein, 
though  both  would  have  been  valid  in  the  state 
where  the  deed  was  executed. — Smith  v.  In- 
gram (N.  0.)  984. 

8  S.     Equitable  estoppel. 

Evidence  in  au  action  by  a  railroad  to  quiet 
title  to  certain  lands  held  not  to  show  acts  or 
denial  of  title  by  its  agents  sutllcient  to  estop 
it  from  claiming  title.— Chesapeake  &  O.  R.  Co. 
V.  Walker  (VaO  633. 

It  is  an  essential  to  an  estoppel  by  conduct 
that  the  party  claiming  to  be  influenced  should 
not  onl^  be  destitute  of  information  as  to  the 
matter  in  controversy,  but  also  without  means 
of  acquiring  such  information.— Atkinson  v. 
Plum  CW.  Va.)  587. 

An  estoppel  by  conduct  always  presupposes 
error  on  one  side  and  fault  or  fraud  on  the 
other.— Atkinson  v.  Plum  (W.  Va.)  587. 

To  create  an  estoppel  by  conduct,  the  repre- 
sentation must  be  made  with  the  intention  that 
the  other  party  should  act  on  it.  or  be  so  gross- 
ly negligent  ajs  to  mislead  another  to  his  in- 
jury.—Atkinson  V.  Plum  (W.  Va.)  587. 

To  create  an  estoppel  by  conduct,  it  must 
amount  to  a  representation  or  concealment  of 
material  facts.— Atkinson  v.  Plum  (W.  Va.) 
587. 


"Pleading."  8  7. 

Applicability  of  instructions  to  evidence,  see 
"Trial,"  8  8. 

Questions  of  fact  for  jury,  see  "Trial,"  8  6. 

Reception  at  trial,  see  "Ttial,"  8  3. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal aud  Error,"  8  H. 

Verdict  or  findings  contrary  to  evidence,  see 
"N«w  Trial,"  8  1. 

As  to  particular  facts  or  issues. 

See  "Adverse  Possession,"  8  3;  "Deeds,"  8  4; 
"Payment,"  8  2;   "Statutes."  8  7. 

Abrogation  of  contract,  see  "Contracts,"  8  3. 

Agency,  see  "Principal  and  Agent."  8  1- 

Ordinances,  see  "Municipal  Corporations,"  8  2. 

Payment  of  taxes,  see  "Taxation,"  8  4. 

Validity  of  executor's  settlement,  see  "Execu- 
tors and  Administi-ators,"  8  5. 

In  actions  by  or  against  particular  classes  of 

JKUtUS. 

See  "Physicians  and  Snrgeons";  "Railroads,"  88 
9,  10;   "Street  Railroads,"  8  2. 

/n  particular  ctvli  actions  or  proceedings. 

See  "Ejectment,"  8  8;  "Malicious  Prosecution," 
8  3;  "Rape,"  8  1:   "Trespass,"  8  1. 

Equity,  see  "Equity,"  8  5. 

For  firee  caused  by  railroad,  see  "Railroads,"  8 
10. 

.For  injuries  to  animals  from  operation  ot  rail- 
road, see  "Railroads,"  8  9. 

For  personal  injuries,  see  "Carriers,"  8  3;  "Mas- 
ter and  Servant,"  8  7;   "Street  Railroads,"  8  2. 

On  note,  see  "Bills  and  Notes."  8  3. 

Probate  proceedings,  see  "Wills,"  8  3. 

To  forfeit  recognizance,  see  "Recognizance." 

Trial  of  right  of  property  attached,  see  "Attach- 
ment," 8  4. 

In  criminal  prosecutions. 

See  "Assault  and  Battery,"  8  1;  "Bnrglanr,"  8 
2;  "Criminal  Law,"  8  7;  'forgery";  "Homi- 
cide," 8  4;  "Larceny."  8  2;  "Perjury,"  J  1; 
"Receiving  Stolen  Goods";  "Robbery";  "Se- 
duction," 8  1. 

For  ofFensee  relating  to  weapons,  see  "Weap- 
ons." 

8    !•     HeleTtuiey,   aaAterlallty,  and   eoiiio 
peteacr  in  iceneraL 

In  action  against  railroad  company  for  in- 
juries sustained  by  plaintiff  whUe  riding  in 
caboose,  testimony  that  conductor  and  brake- 
men  were  careful,  prudent  men  held  properly 
excluded.— Butler  v.  South  Carolina  &  G.  Ex- 
tension R.  Co.  (X.  C.)  770. 

Statement  made  after  injury  held  not  shown 
to  be  part  of  the  res  gestae. — Butler  v.  South 
Carolina  &  G.  Extension  R.  Co.  (N.  C.)  770. 

In  action  for  injuries  to  child  on  street  car 
track,  declarations  by  motorman  while  his  car 
was  on  the  body  of  the  child  are  admissible  as 
part  of  the  res  gestae.— Sample  v.  Consolidated 
Light  &  Ry.  Co.  (W.  Va.)  o07. 

8  S,     Best  and  seoondary  evidence. 

In  order  to  render  a  certified  copy  of  a  deed 
admissible,  the  party  must  show  due  execu- 
tion of  the  original,  its  loss,  and  that  the  paper 
is  a  substantial  copy  thereof. — Crummey  v. 
BenUey  (Ga.)  765. 

A  certified  copy  is  primary  evidence  of  the 
contents  of  any  book  or  paper  required  by  law 
to  be  kept  in  the  office  of  its  custodian,  under 
Civ.  Code,  88  5211,  5212.— Daniel  v.  State  (Ga.) 
805. 

8  3.     Admissions. 

Where  certain  allegations  in  a  petition  are 
admitted  in  defendant's  answer,  and  he  files 


lana  uj.  km.  v.  uuuiora  (ua.>  tin. 

Where  admissioaa  ia  an  answer  have  been 
withdrawn  hj  an  amendment,  they  can  still  be 
-offered  in  evidence  against  the  defendant  who 
has  the  right  to  disprove  them. — Alabama  Mid- 
land By.  Ck>.  T.  GoUford  (Ga.)  791. 

Admission  of  fact  "in  the  trial  of  this  action," 
made  to  prevent  continuance,  cannot  be  used  on 
.a  subsequent  trial ;  the  witness  being  present. — 
Cutler  V.  Cutler  (N.  C.)  C89. 

On  second  trial  held  error  to  allow  witnesa  for 
plaintiff  to  testify  as  to  admissions  made  by  de- 
fendant's witness  at  former  trial. — Salley  t. 
Manchester  &  A.  R.  Co.  (S.  0.)  Ill ;  Zeigler  7, 
Same,  Id. 

i  4.     DaenmeBtary  evldeiiee. 

Where  a  copy  of  a  lost  deed  ia  established  by 
a  judgment,  a  certified  copy  of  the  proceed- 
ings and  records  held  admissible,  where  the 
original  deed  is  admissible. — Leggett  v.  Patter- 
son (Ga.)  736. 

Where  an  alleged  certified  copy  of  a  deed  is 
-offered  in  evidence,  and  is  met  by  an  affidavit 
of  forgery,  as  authorized  by  Civ.  Code,  §  3628, 
the  burden  is  on  the  party  offering  the  copy  to 
show  execution  of  the  original,  though  it  was 
more  than  30  years  old.— McCall  v.  Bentley 
<Ga.)  768. 

A  certified  copy  of  a  court  paper  is  not  in- 
Admissible  in  evidence  because  of  the  clerical 
error  therein,  where  the  context  shows  the 
-principal  purport  of  the  document.— Daniel  t. 
State  (Ga.)  803. 

Where  a  deed  was  excluded  from  evidence  as 
not  properly  probated,  and  was  then  imme- 
-diately  re-probated  in  proper  form,  it  was  ad- 
missible.— Cawfield  t.  Owens  (N.  C.)  62. 

Quitclaim  deed  by  several  grantors  held  ad- 
missible in  evidence  on  proof  of  execution  by 
oue.— Kolb  V.  Jones  (S.  C.)  168. 

Execution  of  chattel  mortgage,  made  in  May, 
1807,  may  be  proved  otherwise  than  by  sub- 
scribing witness,  where  he  is  out  of  the  state. — 
Swan<:ey  v.  Parrish  (S.  C.)  654. 

Copy  of  public  records  held  sufficiently  at- 
tested to  be  admiss^ible  in  evidence.— Robinson 
V.  Lowe  (W.  Va.)  454. 

4  5.     Parol  or  eztrinaie  eTldeaee  affeet* 
iac  writlnca. 

Where  defendant  by  equitable  cross  action 
-claims  that  a  deed  does  not  express  the  inten- 
tion of  the  parties,  parol  evidence  to  support 
such  allegation  is  admissible,  notwithstanding 
Jt  tends  to  contradict  it. — Sheppard  v.  Reese 
(6a.)  282. 

In  an  action  by  heirs  for  the  cancellation  of  a 
trust  deed,  parol  evidence  of  a  subsequent 
agreement  to  cancel  the  debt  on  payment  of  a 
sum  of  money  by  the  grantee  to  the  grantor, 
and  that  thereafter  the  deed  should  convey  an 
absolnte  title,  lield  not  objectionable  as  tending 
to  vary  the  terms  of  the  deed. — Carter  v.  Grif- 
4n  (Ga.)  200. 

Parol  evidence  held  inadmissible  to  sustain 
or  invalidate  a  tax  deed. — McClain  v.  Batton 
(W.  Va.)  509. 

.{  6.     Opinion  evidence. 

Opinion  evidence  held  inadmissible  where  the 
facts  can  be  so  clearly  described  that  the  jurors 
can  readily  form  correct  conclusions. — Oity  of 
Milledgeville  t.  Wood  (Ga.)  239. 

A  witness  held  entitled  to  testify  that  he  tried 
to  do  a  certain  thing;  his  diligence  not  being 
in  issue,  and  the  extent  of  bis  endeavors  be- 
ing ascertainable  by  cross-examination. — ^Tur- 
-ner  t.  State  (Ga.)  308. 


sion  K.  uo.  ifii.  u.)  77U. 

In  action  for  wrongfully  ejecting  passenger 
for  nonpayment  of  fare,  letter  by  railroad  com- 
missioners, written  after  action  brought,  held 
erroneously  admitted.— Kibler  v.  Southern  By. 
(S.  C.)  350. 

f   7.    Welsht  aad  anfloiencT. 

In  an  action  for  personal  injuries,  plaintiff 
must  sustain  his  case  by  a  preponderauce  of 
evidence.— Norfolk  &  W.  By.  Co.  v.  PooIce 
Adm'r  (Va.)  627. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  f  61 
Of  witnesses  in  general,  see  "Witnesses,"  §  3. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  i  4. 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  |  6. 

S   !•    Nature,  form,  and  contents  in  gen- 
oraL 

Where  iu  each  of  several  cases  between  the 
same  parties  there  was  a  demurrer  to  the  an- 
swer, and  by  agreement  they  were  heard  to- 
gether, the  defendants  could  not  sue  out  a 
single  bill  of  exceptions,  assigning  errors  sole- 
ly on  the  snstainiug  of  the  demurrers. — Purvis 
v.  lerst  (Ga.)  723. 

I   8.     Settlement,  signinc,  and  filinc. 

An  assignment  of  error  in  a  bill  of  excep- 
tions as  not  within  the  time  allowed  by  law 
for  tenderiue  such  a  bill  of  exceptions  held  too 
late.— Bullock  v.  Cordele  Sash,  Door  &.  Lum- 
ber Oo.  (Ga.)  734. 

_  Where  judge  refuses  to  certify  bill  of  excep- 
tions in  all  respects  true,  mandamus  will  issue 
to  compel  such  action.— Strickland  v.  Fite  (Ga.i 
768. 

It  was  the  duty  of  judge  to  certify  true  bill 
of  exceptions,  without  requiring  counsel  to 
eliminate  therefrom  all  reference  to  and  the 
action  taken  by  c»tain  exceptions  to  acts  of 
judge.— Strickland  v.  Fite  (Ga.)  763. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  S  4. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  S  2. 

EXECUTION. 

See   "Attachment";   "Garnishment";  "Judicial 

Sales." 
Exemptions,  see  "Exemptions." 
Return  of  execution  as  condition  to  creditors' 

suit,  see  "Creditors'  Suit." 

!   1.    Nature  and  essentials  in  senexwl. 

A  general  execution,  issued  ou  consolidation 
of  cases,  A«2d  a  valid  execution. — ^Fisher  t. 
George  S.  Jones  Co.  (Ga.)  700. 


deuce.— Walker  v.  Crawford  (Ga.)  254. 

IndorBement  of  a  note  and  mortgage  by  an 
iigent  to  bis  principal  will  not  enable  the  prin- 
<>ipal  to  quitclaim  to  the  grantor  under  Civ. 
Oode,  I  5432,  80  as  to  authorize  an  execution 
on  a  judgment  obtained  on  the  note  to  be 
levied  on  the  land  as  the  propert.v  of  the  gran- 
tor.—Sheppard  T.  Reese  (Ga.)  282. 

Land  conTeyed  to  secure  a  debt  is  not  subject 
to  levy  and  sale  under  a  judgment  obtained  on 
the  debt  until  it  is  reconvejred  to  the  grantor. — 
Parker  v.  Home  Mut.  Building  &  Loan  Ass'n 
<Ga.)  724. 

Though  judgment  has  been  rendered  on  a 
debt,  and  execution  issued  and  sale  made  of 
land,  the  judgment  creditor  to  whom  the  land 
bad  been  conveyed  as  security  for  the  debt  can 
sue  to  recover  the  same  from  the  execution 
purchaser. — Parker  v.  Home  Mut.  Building  & 
Loan  Ass'n  (Ga.)  724. 

i  3.    Idea,  1«T7  o«  exteat.  and  evatody 
of  property* 

Under  Code,  i§  3601,  3602,  a  debt  having 
present  existence,  although  payable  in  the  fu- 
ture, is  subject  to  the  lien  of  a  fieri  facias;  but 
a  debt  dependent  upon  some  contingency  -which 
may  or  may  not  occur,  and  not  within  the  con- 
trol of  the  court,  is  not.— Boisseau  v.  Bass' 
Adm'r  (Va.)  647, 

The  liability  of  an  insurance  company  under 
a  life  policy  held  not  subject,  under  Code,  8 
3001,  to  the  lien  of  a  fieri  facias  issued  against 
the  insured.- Boisseau  v.  Base'  Adm'r  (Va.) 
<147. 

A  provision  in  a  life  policy  for  paid-up  In- 
fiiirnnce  heid  not  to  make  the  insurance  com- 
pany's liability  thereunder  subject,  under  Code, 
S  3fl01,  to  the  lien  of  a  fieri  facias  issued 
Against  the  insured. — Boisseau  v.  Bass'  Adm'r 
<Va.)  647. 

I  4.     Stay,  qaasUas,  ▼aeatlnc  aad  re- 
lief a^alaat  ezeentloa. 

Bill  to  restrain  the  sale  of  property  on  execn- 
tiou  held  to  state  no  cause  of  action.— Fretwell 
V.  Fretwell  (Ga.)  298. 

Petition  to  enjoin  enforcement  of  execution 
held  to  state  a  cause  of  action,  as  against  de- 
tnnrrera.— Bigham  v.  Kistler  (Ga.)  303. 

In  an  action  to  restrain  execution,  evidence 
held  to  authorize  verdict  for  the  plaintiff.— Big- 
ham  V.  KUtler  (Ga.)  303. 

§  5.    Clalau  by  third  peraoaa. 

Where  the  levy  of  an  execution  failed  to  show 
whether  the  lands  levied  on  were  in  T.  county, 
the  defect  in  the  levy  held  cured  by  the  recital 
in  the  claim  affidavit— Hollis  v.  Lamb  (Ga.)  751. 

Where  execution  is  issued  from  the  circuit 
court,  and  levied,  the  justice  is  without  juris- 
diction to  try  title  to  property  on  claim  of  third 
person.— Erb  ▼.  Hendricks  Co.  (W.  Va.)  338. 

Where  execution  is  levied  from  circuit  court 
on  judgment  of  justice,  the  remedy  of  claim- 
Ant  was  to  proceed  in  the  circuit  court,  uuder 
Code,  c.  10 1,  or  on  the  indemnifying  bond. — 
Krb  V.  Hendricks  Co.  (W.  Va.)  3.38. 

{  6.     Sale. 

Where  money  arisinjr  from  a  sale  under  ex- 
ecntion  is  awarded  to  a  superior  lienholder, 
the  fund  is  taxable  with  the  expense  of  bring- 
ing it  into  court,  but  not  w^ith  the  costs  of  the 
execution. — Buena  Vista  Loan  &  Savings  Bank 
V.  Grier  (Ga.)  2*1. 

A  sheriff's  sale  of  property  to  plaintiff  in  ex- 
ecution will,  on  setting  aside  of  the  judRment, 
be  annnlltHl  on  petition  by  defendant. — Russell 
V.  Mohr-Weil  Lumber  Oo.  iGa.)  709. 


EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";  "Willa." 
Testamentary  trustees,  see  "Trusts." 
Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  f  2. 

i   1.    Oolleetioa  aad  aaaaacemeat  of  es- 
tate. 

An  Intending  purchaser  at  an  executor's  sale 
cannot  complain  of  the  withdrawal  of  land  be- 
fore acceptance  of  his  bid,  on  the  ground  that 
it  was  collusive  and  for  the  purpose  of  carry- 
ing out  a  private  contract  oetween  the  ex- 
ecutor and  another. — Tillman  y.  Dunman  (Ga.) 
244. 

An  executor,  offering  land  for  sale  at  public 
outcry,  may  withdraw  Rame  at  any  time  before 
the  hammer  falls. — Tillman  v.  Dunman  (Ga.) 
244. 

Executrix  held  not  to  have  assented  to  a 
devise  in  remainder,  which  would  prevent  ad- 
ministration of  estate  for  payment  of  debts,  or 
force  creditors  to  collect  claims  by  abatement 
of  the  devise.— Harris  v.  Cole  (Ga.)  271. 

Will  construed,  and  held  to  give  executors 
power  of  sale  of  after-acquired  property. — 
Dearing  v.  Selvey  (W.  Va.)  478. 

I  S.    Allowaaees  to  ■nrrlTlac  wife,  has- 
baad.  or  chlldrea. 

Where,  in  an  application  for  a  year's  stip- 
poi-t,  the  laud  is  set  apart  to  the  widow  only, 
a  child  not  mentioned  in  the  application  takes 
no  beneficial  interest  in  the  result. — ^Anderson 
V.  Walker  (Ga.)  705. 

f  3.    Salea  aad  ooaTeyaaeee  aader  order 
of  eeart. 

Administrator  d.  b.  n.  c.  t.  a.  held  entitled 
to  sell  lands  under  an  ordinai-y's  order  to  pay 
debts,  notwithstanding  devise  of  the  same  in 
remainder  in  a  will.— Harris  v.  Cole  (Ga.)  271. 

Grant  to  administrator  of  leave  to  sell  all 
the  real  estate  of  decedent  in  a  certain  county 
held  to  cover  every  interest  in  land  in  that 
county.— Oliver  t.  PoweU  (Ga.)  826;  Powell  v. 
Oliver,  Id. 

%  4.    Aotieas. 

Allegation  of  a  petition  in  an  action  on  a 
judgment  held  sufficient,  as  against  a  general 
demurrer,  to  show  that  the  judgment  was  re- 
covered against  defendant  in  his  representative 
capacity  as  administrator. — Mathis  v.  Ford- 
ham  (Ga.)  324. 

Under  Code,  $  104,  action  may  be  brought  up- 
on all  causes  of  _  action  which  survive  against 
a  decedent,  which  were  not  barred  at  his 
death,  within  one  year  after  the  issuing  of 
letters  of  administration  upon  his  estate. — 
Winslow  v.  Benton  (N.  C.)  ^. 

Under  Code,  g  164,  the  death  of  creditors  of 
a  decedent  between  decedent's  death  and  the 
issuing  of  letters  of  administration,  and  failure 
to  bring  action  upon  the  claims  witbiu  one 
year  after  their  deaths,  did  not  bar  their  claims 
Wfore  one  year  from  the  issuing  of  decedent's 
loiters  of  administration.- Winslow  v.  Benton 
(X.  C.)  840. 

I   5.    Aeeonatiac  aad  settlemeat. 

Exception  of  fact  to  an  auditor's  report,  made 
in  a  statutory  proceeding  for  settlement  of  ex- 
ecutor's account,  held  impropei-ly  stricken  for 
insuttlciency. — Gay  v.  Gay  (Ga.)  265. 

Burden  of  proof  is  on  party  attacking  ex 
parte  settlement  of  executor  to  show  that  it  is 
improper.— Dearing  v.  Selvey  (W.  Va.)  478. 


tion. 

An  administrator  icitb  will  annexed,  appoint- 
ed in  another  state,  held  not  entitled  to  sue  in 
the  state,  either  to  recover  laud  or  in  trespass 
for  dauases  to  real  property. — Jones  t.  Cliett 
(Ga.)  719. 


i  7. 


OB        mdminlatration 


Uablllties 
bonds. 

Administrator's  bond  held  not  liable  for  rents 
collected  by  administrator. — Jennings  t.  Parr 
(S.  C.)  683. 

EXEMPLARY  DAMAGES. 

Se*  "Damaxex,"  §  2. 

EXEMPLIFICATIONS. 

Ab  evidence,  see  "Evidence,"  {  4. 

EXEMPTIONS. 

From  license  tax,  see  "Licenses,"  {  1. 
From  taxation,  see  "Taxation,"  I  2. 

{   1.    Natvr*  and  ostoat. 

A  horse,  the  value  of  which  does  not  ex- 
ceed $40,  used  in  runhing  a  dray,  held  exempt 
from  levy  under  Civ.  Code,  {  2866. — Kirksey 
V.  Rowe  (Qa.)  900. 

A  half  interest  in  a  two-horse  wagon  te 
not  exempt,  under  Civ.  Code,  S  2866,  as  "a  one- 
horse  wagon." — Kirksey  v.  Rowe  (Ga.)  990. 

A  set  of  harness  does  not  fall  within  the 
words  "common  tools  of  trade,"  so  as  to  be 
exempt  under  Cir.  Code,  |  2866.— Kirksmr  ▼. 
Rowe  (Ga.)  900. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  |  8, 

FACTORS. 

See  "Frindpal  and  Agent." 

FALSE  IMPRISONMENT. 

See  "Malicions  Prosecution." 

S    1.    CiTU  lUblUty. 

Verdict  in  action  for  false  imprisonment  Tield 
not  excessive. —Gordon  t.  Hogan  (Ga.)  229. 

Instruction  in  action  for  false  imprisonment 
held  proper. — Gordon  v.  Hogan  (Ga.)  229. 

Evidence  held  to  sustain  verdict  for  plaintifC 
in  action  for  false  imprisonment. — Gordon  y. 
Hogan  (Ga.)  229. 

In  action  for  false  imprisonment,  instruction 
held  proper  in  view  of  the  evidence. — Lovick  t. 
Atlantic  Coast  Line  R.  Co.  (N.  C.)  191. 

In  an  action  against  a  railroad  company  for 
illegal  imprisonment,  an  instruction  that  cer- 
tain act  of  attorney  for  road  was  not  within 
the  scope  of  his  anthority  held  properly  re- 
fused.—Lovick  T.  Atlantic  Coast  Line  R.  Co. 
(N.  C.)  191. 

Person  suing  out  warrant  on  necessary  afR- 
davit  held  not  liable  for  false  inipriHonment, 
though  facts  stated  in  affidavit  are  held  not  to 
"onstitute  a  crime.— Whaley  v.  Lawton  (S.  C.) 
128. 

FALSE  PRETENSES. 

Accusation  for  swindling  held  not  demurra- 
ble because  general,  vague,  and  indefinite. — 
Waterman  t.  State  (Ga.)  262. 


Though  in  a  prosecution  for  swindling  the 
jury  may  find  knowledge  of  accused  from  cir- 
cumstances, yet  such  knowledge  must  be 
proved  as  a  fact  or  conviction  cannot  be  au- 
thorized.—Waterman  V.  State  (Ga.)  262. 

On  an  accusation  for  swindling,  a  verdict  of 
guilty  held  against  the  evidence.— Fleming  t. 
State  (Ga.)  705. 

FALSE  SWEARING. 

See  "Perjury." 

FARES. 

For   carriage   of    passengers,   see    "(Carriers." 
I  2. 

FEES. 

in  jxtrtteular  acUoiu  or  pneeedlngt. 
For  constmction  of  will,  see  "Wills,"  f  4. 
Foreclosure,  see  "Mortgages,"  {g  3,  4. 

Of  particular  cUutea  qf  offloers  or  other  personc 
See    "Sheriffs    and    Constables,"    {    1;    "Wit- 
nesses," g  1. 
Of  attorney,  see  "Attorney  and  Client,"  i  2. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  f  4. 

FENCES. 

Fence  laws  denying  equal  protection  of  laws, 
see  "Constitutional  Law,"  {  5. 


FERTILIZERS. 


See  "Agriculture.' 


FILING. 


Bill  of  exceptions,  see  "Exceptions,  Bill  of." 
«2. 

Record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  I  6. 


FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  * 

peal  and  Error,"  fi  11. 
Special  findings  by  jury,  see  "Trial,"  {  IL 


Ap- 


FIRES. 

Caused   by   operation   of   railroad,  see   "Rail- 
roads," §  10. 

FISH. 

An  indictment  under  Pen.  Code,  {  58S,  for 
removing  oysters  from  a  private  oyster  beil. 
held  not  supported  by  the  evidence.— Johnson 
y.  State  (Ga.)  807. 

FIXTURES. 

Under  Civ.  Code.  $§  3119.  3120,  a  tenant  can- 
not lawfully  remove  fixtures  annexed  to  the 
freehold  which  he  has  placed  on  leased  landL — 
Wright  V.  Uu  Bignon  (Ga.)  747. 

Domestic  fixtures,  which  a  tenant  has  attach- 
ed to  a  dwelling  house  or  the  grounds  on  which 
it  is  located,  which  may  be  severed,  may  be  re- 
moved during  the  term. — Wright  y.  Dn  BignoB 
(Ga.)  747. 
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FLOWAGE. 

See  "Waters  and  Water  Courses,"  (  2. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORECLOSURE. 

Of  mortgage,  see  "Chattel  Mortgages,"  |  4; 
"Mortgages,"  {{  3,  4. 

FOREIGN  ADMINISTRATION. 

See  "Executors  and  Administi-ators."  8  6. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  S  6. 

FORFEITURES. 

Of  dower,  see  "Dower,"  f  1. 

Of  insurance,  see  "Insurance,"  {  2, 

Of  recognizance,  see  "Itecoguizance." 

FORGERY. 

It  was  proper  to  refuse  to  instruct  that,  if 
the  forged  note  did  not  bear  a  revenue  stamp, 
it  would  necessitate  a  verdict  of  not  guilty. — 
State  V.  Peterson  (N.  C.)  9. 

Where,  on  a  prosecution  for  forgery,  the  in- 
struuieut  claimed  to  have  been  forged  is  lost, 
only  itH  substance  need  be  charged  in  the  in- 
dictment.--State  V.  Peterson  (N.  C.)  9. 

On  a  prosecution  for  the  forgery  of  a  note  - 
ohown  to  be  lost,  testimony  as  to  its  substance  i 
is  competent. — State  v.  Peterson  (N.  O.)  9.         | 

On  a  prosecution  for  forgery,  held  proper  to 
sul)mit  the  case  under  an  instruction  not  to 
convict  unless  satisfied  that  the  defendant  at- 
tempted to  utter  the  instrument  for  personal 
Kain  or  a  fraudulent  purpose. — State  v.  Peter- 
son (X.  C.)  ». 

On  a  prosecution  for  forgery,  an  instruction 
that  certain  evidence  would  raise  a  presumption 
of  guilt  held  proper.— State  v.  Peterson  (N. 
C.)  ». 

An  indictment  for  forgery,  charging  that  de- 
fendant did  utter,  publish,  and  show  forth  in 
evidence  a  ceitain  forged  instrument,  held  suffi- 
cient to  sustain  a  conviction  for  the  uttering 
and  publishing,  though  there  is  no  evidence  that 
the  instrument  wax  exhibited  in  evidence. — 
State  T.  Jai-vis  (N.  C.)  220. 

FORMER  ADJUDICATION. 

Se«  "Judgment,"  «8  8,  9. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  {  6. 

FORMS  OF  ACTION. 

gee  "Action  on  the  Case";  "Detinue";  "Eject- 
ment"; "Replevin";  "Trespass,"  {  1;  "Trover 
and  Conversion." 


Conspiracy  to  defraud,  see  "Conspiracy,"  |  2. 

f  1.    Aetloiu. 

In  an  action  by  a  shareholder  against  pur- 
chaser of  stock  for  falsely  representing  its  val- 
ue, held,  there  was  no  basis  for  calculating  the 
damages  suffered  by  plaintiff  by  the  deceit.— 
Clegg  T.  Whitley  (Ga.)  763. 

Where  a  contract  by  a  corporation  for  ex- 
clusive right  to  sell  certain  manufactured  goods 
in  a  given  territory  was  terminable  at  the  will 
of  the  manufacturer,  there  was  no  practical 
basis  for  ascertaining  the  value  of  such  con- 
tract at  any  fixed  time,  as  enhancing  the  value 
of  the  shares  of  the  stock.— Clegg  v.  Whitley 
(Ga.)  70S. 

Stockholder,  who  sold  out  his  stock,  held  to 
have  received  the  benefit  of  all  advantages  de- 
rived by  the  corporation  from  a  lucrative  exist- 
ing contract.— Clegg  v.  Whitley  (Ga.)  TOi. 

In  an  action  by  a  stockholder  of  a  corpora- 
tion for  fraud  of  defendant  in  the  purchase  of 
her  stock,  method  of  deciding  the  gross  amount 
of  the  corporation's  tangible  assets  determined. 
— aegg  V.  Whitley  (Ga.)  763. 

FRAUDS,  STATUTE  OF. 

S   1.    Acr««m«ata  not   to  be   performed 
^grltUii  one  year. 

Verbal  agreement  not  to  be  fully  performed 
in  one  year  held  void  under  the  statute  of 
frauds.- Parkersburg  Mill  Co.  t.  Ohio  River 
R.  Co.  (W.  Va.)  328. 

I   2.    B«al  property   and  estates  and  in- 
terests therein. 

An  agreement  with  agents  for  the  sale  of 
realty  held  within  the  statute  of  frauds,  so  that 
no  recovery  of  commissions  can  be  bad,  if  not 
in  writing.— Abbott  v.  Hunt  (N.  C.)  119. 

A  contract  with  real  estate  agents  to  nego- 
tiate a  sale  or  exchange  of  land  is  not  within 
the  statute  of  frauds,  so  that  no  recovery  of 
commissions  can  be  iiad.  if.  not  In  writing. — 
Lamb  v.  Baxter  (N.  C.)  860. 

8  3.     Operation  and  effect  of  statnte. 

Oral  agreement  to  convey  land  held  taken 
out  of  statute  of  frauds  by  port  perform- 
ance.—Oliver  v.  Powell  (Ga.)  82<>;  Powell  v. 
Oliver,   Id. 

FRAUDULENT  CONVEYANCES. 

8    1.    Transfers  and  transaotions  invalid. 

Evidence  as  to  transfer  of  a  stock  of  goods 
to  the  wives  of  insolvent  partners  held  to  show 
no  fraud  sutttrient  to  subject  the  property 
transferred  to  the  claims  of  creditors. — Catlett 
V.  Alsop  (Va.)  34. 

Where  a  debtor,  acting  as  trustee  for  his 
minor  children,  has  exercised  the  discretioir 
reposed  in  him,  and  supported  them  out  of  the 
trust  funds,  he  cannot  restore  the  sums  so  ex- 

S ended  to  the  trust  estate,  where  by  so  doing 
e  will  evade  the  payment  of  his  honest  debts. 
—National  Val.  Bank  v.  Hancock  (Va.)  611. 

The  revival  of  a  debt  by  the  ^ring  of  a  trust 
deed  on  land  held  good  as  against  one  having 
a  Hen  on  the  land  through  jiidgment  obtained 
subsequent  to  the  revival. — Robinson  v.  Bass' 
Adm'r  (Va.)  000. 

Evidence  held  insufficient  to  show  a  trust 
deed  given  by  a  husband  to  his  wife  frandn- 
lent  as  to  creditors.— Robinson  v.  Bass'  Adm'r 
(Va.)  060. 

Where  intent  of  conveyance  is  to  defraud 
creditors.  It  is  void.— Edgell  y.  Smith  (W.  Va.) 
402. 


vrz. 

Where  father,  on  deathbed,  conveys  a  por- 
tion of  his  property  to  adult  daughter  in  con- 
sideration of  services  justly  rendered,  such 
conveyance  will  not  be  set  aside  as  in  fraud  of 
creditors.— Stuart  v.  Neely  (W.  Va.)  441. 

i   2.    KlgktB   and    UablUtlea    of   pMrtiea 
and  pnroluuiera. 

Conveyance  by  insolvent  to  purchaser  for 
value  may  be  set  aside,  the  purchaser  having 
knowledge  of  the  insolvent's  intended  fraud. — 
Wilson  V.  Carrico  (W.  Va.)  439. 

i   3.    Bemediea  of  orediten  and  puoluM- 
era. 

8uit  to  set  aside  deed  for  fraud  must  be 
brought  within  a  reasonable  time  after  discov- 
ery.—Edgell  V.  Smith  (W.  Va.)  402. 

Attacking  and  preferred  creditors  held  enti- 
tled to  have  their  debts  paid  in  full,  as  against 
creditors  failing  to  unite  and  to  contribute  for 
prosecution  of  suit. — Wilson  v.  Carrico  (W. 
Va.)  439. 

Preferred  creditors,  attempting  to  sustain 
preference,  held  entitled  to  share  pro  rata  in 
distribution  of  property  unlawfully  transferred. 
—Wilson  V.  Carrico  (W.  Va.)  439. 

In  a  suit  to  set  aside  a  frandnlent  charge  on 
land,  it  is  reversible  error  to  decree  a  sale  of 
the  land  subject  to  prior  liens  thereon. — Dent 
V.  Pickens  (W.  Va.)  572. 

In  a  suit  to  set  aside  a  fraudulent  charge  on 
realty,  where  there  are  valid  liens  prior  to  that 
of  plaintiff,  and  the  money  secured  by  them  is 
due  and  payable,  the  court  should  ascertain  the 
amounts  and  priorities  of  such  liens,  and  de- 
cree a  sale  to  satisfy  the  same,  as  well  as  that 
of  the  plaintifC.— Dent  v.  Pickens  (W.  Va.)  672. 


See 


GRAND  JURY. 

"Indictment  and  Information." 


See  "rish." 


GAME. 
GAMING. 


Act  Feb.  21,  1898,  requiring  magistrates  to 
I  hold  preliminary  investigations  in  criminal  cas- 
'  es  beyond  their  jurisdiction,  kM  not  to  oust 
:  the  grand  jury  of  its  constitutional  right  to 
!  present  such  person  by  indictment. — State  r. 
'  Brown  (S.  O.)  77a 

GRANTS. 

Of  public  lands,  see  "Public  I^ands." 
Rignt  of  way,  see  "Railroads."  S  1. 

GUARANTY. 

See  "Principal  and  Surety." 

GUARDIAN  AND  WARD. 


I   1.    Grtmlaal  respomal'bllltjr. 

Evidence  held  sufficient  to  support  a  convic- 
tion for  gaming.— Turner  v.  State  (Qa.)  808. 

GARNISHMENT. 

See  "Attachment" 

S   1.    Proeeedlnga  to  proenre. 

Civ.  Code,  !  47(N),  declaring  that  summons  of 
garnishment  may  issue  from  time  to  time  with- 
out any  additional  bond,  does  not  authorize  sec- 
ond summons  while  appeal  is  pending  from 
Judgment  against  defendant.— Patton  v.  Chamb- 
ee  (Qa.)  760. 

Where  a  creditor  sued  out  a  garnishment  on 
an  action  and  obtained  jud^ent,  and  pending 
appeal  he  sued  out  an  additional  summons  of 
garnishment,  after  affirmance  of  the  judgment, 
htid  not  error  to  dismiss  the  garnishment  so  far 
as  it  related  to  the  last  summons  issued.— Pat- 
ton  T.  Chamblee  (Qa.)  760. 

GIFTS. 

Between  husband  and  wife,  see  "Husband  and 
Wife,"  I  2. 

§   1.    Inter  tItos. 

Hvidence  held  not  to  show  a  complete  gift- 
Smith  v.  Peacock  (Ga.)  757. 

Where  the  owner  of  money  deposits  it  with 
another,  to  be  delivered  as  a  gift  to  a  third 
person,  at  any  time  before  actual  delivery  and 
acceptance  by  hinp,  he  can  recover  the  money. — 
Smith  T.  Peacock  (Ga.)  757. 


I   1.    Appointment,     qnalifleatlos, 
tennre  of  gnardlan. 

Under  Laws  1887,  c.  276,  the  superior  court 
has  jurisdiction  of  an  appeal  in  proceedings  be- 
gun before  the  clerk  for  the  removal  of  a 
guardian.— Ury  v.  Brown  (N.  0.)  4. 

A  guardian  who  qualifies  for  the  pnrpoae  of 
using  his  ward's  money  in  his  business,  and 
who  so  uses  it  during  the  guardianshm.  is 
guilty  of  a  conversion,  within  Code,  {  1.5S3. 
subsec.  1,  authorizing  his  removal. — ^Ury  v. 
Brown  (N.  C.)  4. 

i   2.    Sales  and  eonTeyanoea  nador  order 
of  eonrt. 

Where  real  estate  of  minor  sold  in  anmmary 
proceeding  is  an  estate  in  remainder  by  devise 
to  a  daughter  for  life  and  then  to  her  heirs, 
her  children  born  after  the  sale  can  claim  no 
interest,  except  in  the  fund. — Ammona  v.  Ajn- 
mons  (W.  Va.)  490. 

Where  infant  remainder-men  sue  to  compel 
purchaser  of  real  estate  to  pay  balance  of  the 
purchase  price,  and  he  answers  showing  right 
to  relief  for  error  in  the  sale,  and  prays  con- 
firmation thereof,  the  original  bill  will  be  re- 
garded as  a  rule  to  show  cause  in  the  summarr 
proceedings,  and  the  answer  as  petition  is.<:ued 
for  correction  of  error. — Ammons  v.  Ammons 
(W.  Va.)  400. 

Purchaser  of  real  estate  devised  to  infant  io 
remainder,  and  sold  in  summary  proceedings, 
discovering  error  in  decree,  may  file  petition 
for  relief.— Ammona  v.  Ammons  fW.  Va.)  490. 

)  3.    IilabUltlea  on  cnardlanaUp  iMuada. 

Surety  on  guardian's  bond  held  Uable  for 
rents  which  guardian  should  have  collected  on 
lands  which  he  claimed  as  his  own. — Jennings 
V.  Parr  (S.  O.)  683. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Apiieal  and  Error,"  i  12. 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Municipal  Corporations,"  |  6. 

t  1.    Eatabllaluaent,  •It•ratioa^  amd  dis- 

eonttnnanee. 

A  telephone  company  is  liable  for  injaries 
caused  by  a  pole  set  in  the  middle  of  a  traveled 
road,  the    location    of    which    had    not    i»e«n 


road,  or  recognition  by  order  of  tlie  county 
court,  or  work  done  upon  it,  will  not  make  a 
private  road  a  public  road.— State  t.  Dry  Fork 
n.  Co.  (W.  Va.)  447. 

i  2.    MUchtrmj  diatrlcta  and  olBcera. 

Under  Acts  1901,  c.  501,  appointment  of  over- 
seer of  highways  hM  authorized.— State  t. 
DaTis  (N.  C.)  112. 

Under  Acts  1803-94,  p.  127,  as  amended  by 
Acts  1895-96,  p.  846,  the  board  of  road  trus- 
tees could  not  confer  the  right  to  operate  on 
the  highways  a  street  railway  for  the  trans- 
portation of  passengers. — Norfolk  Railway  & 
Light  Co.  V.  Consolidated  Turnpike  Co.  (Va.) 
897. 

§  3.    Tmzea,   •■sesamenta,    and   work    on 
UshivaTa. 

Recommendation  by  grand  jury  that  "alter- 
native road  law"  (Pol.  Code,  §§  573-582)  should 
be  carried  out  in  a  given  county  held  not  vitiat- 
ed by  the  fact  that  one  member  was  a  non- 
resident, there  being  a  majority  in  favor  of 
the  recommendation  without  his  vote. — Craw- 
ford V.  Crow  (Ga.)  286. 

Recommendation  by  a  grand  jury  hdd  to 
have  the  effect  of  adopting  the  entire  "alter- 
native road  law"  (Pol.  Code,  {§  573-582),— 
Crawford  v.  Crow  (Ga.)  286. 

Defendant  Add  not  guilty  of  failure  to  work 
a  road.— State  v.  loder  (N.  C.)  3. 

Acts  1890,  c.  581,  prescribing  a  special  system 
for  working  roads,  held  impliedly  repealed  by 
Acts  1901,  c.  501.— State  v.  Davis  (N.  C.)  112. 

On  a  prosecution  for  failing  to  work  on  a 
road,  it  was  proper  in  the  superior  court  to  al- 
low an  amendment  to  the  warrant  of  the  jus- 
tice on  the  finding  of  a  special  verdict — State 
V.  Telfair  (N.  C.)  97«. 

The  giving  of  a  summons  to  one  liable  to 
road  duty  held  governed  by  Code,  {f  2019.  2044, 
rather  than  by  sections  217,  597,  and  sufficient, 
though  not  in  writing.— State  v.  Telfair  (N.  C.) 
976. 

S  4.     RecnlatloB  and  vie  for  traveL 

Telephone  pole  set  in  middle  of  road  held 
proximate  cause  of  an  injury  received  by  run- 
away colliding  with  another  pole.— Watts  v. 
Sonthem  Bell  Telephone  &  Telegraph  Co.  (Va.) 

Plaintiff  in  an  action  for  injuries  caused 
by  colliding  with  a  telephone  pole  held  not  guilty 
of  contributory  negligence. — Watts  v.  Southern 
Bell  Telephone  &  Telegraph  Co.  (Va.)  107. 

Knowledge  and  consent  of  a  county  super- 
visor to  setting  a  telephone  pole  in  the  middle 
of  a  public  highway  is  no  defense  to  an  action 
for  injuries.— Watts  v.  Southern  Bell  Tele- 
phone &  Telegraph  Co.  (Va.)  107. 

In  indictment  of  railroad  company  for  ob- 
structing a  public  road,  it  need  not  be  alleged 
that  it  had  no  license  to  cross  it — State  v. 
Dry  Fork  B.  Co.  (W.  Va.)  447. 

Indictment  for  obstructing  a  public  road  field 
not  barred  by  limitations,  though  such  obstruc- 
tion began  more  than  a  year  before  the  indict- 
ment.—State  V.  Dry  Fork  R.  Co.  (W.  Va.)  447. 

To  sustain  indictment  for  obstructing  a  pub- 
lic road,  it  must  be  shown  that  it  is  such. — 
State  V.  Dry  Fork  R.  Co.  (W.  Va.)  447. 

HOLDING  OVER. 

By  officer,  see  "Officers,"  i  1. 


aer,  neia,  tnat  aetendant  was  eitner  guiity  oi 
murder  in  the  first  degree  or  else  not  guilty 
at  all.— State  v.  Rose  (N.  C.)  83. 

Facts  examined,  and  held,  that  a  conviction  of 
murder  in  the  second  degree  was  also  supported. 
—State  V.  Caldwell  (N.  C.)  88. 

Where  one  maliciously  shoots  into  a  crowd 
and  kills  an  innocent  bystander,  he  is  guilty  of 
murder.— State  v.  Young  (W.  Va.)  834. 

§   2.    Exonsable   or  instlflable  homlolde^ 

The  fact  that  one  had  been  told  that  onother 
had  spoken  slanderous  words  of  a  member  of 
his  family  will  not  justify  the  former  in  kill- 
ing the  latter,  or  reduce  the  killing  below  the" 
grade  of  murder. — Ferryman  v.  State  (Ga.)  740. 

S  3.    ladletmest  and  Information. 

Indictment  under  Code  1899,  c.  152,  §  9,  for 
attempt  to  kill,  Tield  sufficient  without  alleging 
intent— State  v.  Hager  (W.  Va.)  393. 

{  4.     Evldenee. 

Evidence  held  sufficient  to  show  crime  com- 
mitted within  a  certain  county  in  the  state. — 
Knox  V.  State  (Ga.)  233. 

On  trial  for  homicide,  circumstantial  evi- 
dence held  to  snffldently  exclude  every  other 
reasonable  hyiH>thesis  than  that  of  the  guilt  of 
the  accused.— Oook  v.  State  (Ga.)  703. 

Evidence  held  to  authorize  a  conviction  of 
murder.— Ferryman  v.  State  (Qa.)  746. 

Declarations  held  admissible  in  evidence, 
where  they  were  the  conscious  utterances  of 
the  deceased  in  the  apprehension  and  imme- 
diate prospect  of  death. — Young  v.  State  (Ga.V 
1000. 

In  a  prosecution  for  murder,  evidence  held 
admissible   as  showing  motive.— State  v.  Rose 

(N.  C.)  83. 

In  a  prosecution  for  murder,  evidence  of 
threats  made  by  the  prisoner  is  admissible. — 
State  V.  Rose  (N.  C.)  83. 

Evidence  held  sufficient  to  constitute  a  foun- 
dation for  the  admission  of  a  dying  declara- 
tion by  deceased. — O'Boyle  v.  Commonwealth' 
(Va.)  121. 

On  a  prosecution  for  murder  of  a  woman, 
held  not  error  to  admit  a  witness  to  state  who' 
claimed  to  be  the  father  of  the  deceased's 
child.— O'Boyle  v.  Commonwealth  (Va.)  121. 

On  a  prosecution  for  murder,  held  proper  to- 
admit  testimony  that  accused  and  deceased 
lived  together  as  man  and  wife. — O'Boyle  v. 
Commonwealth  (Va.)  121. 

i  5.    Trial. 

Under  the  evidence  there  was  no  error  in 
charging  the  law  embraced  in  Pen.  Code,  !  73. 
—Shaw  V.  State  (Ga.)  242. 

Where  the  statement  of  the  accused  on  trial 
for  murder  required  a  finding  against  him  of 
the  higher  grade  of  involuntary  manslaughter, 
a  charge  that  he  relied  on  the  defense  of  mis- 
fortune or  accident  held  erroneous  and  mislead- 
ing.—Richards  V.  State  (Ga.)  1001. 

In  a  prosecution  for  murder,  where  there 
was  evidence  to  support  a  conviction  in  the' 
fii-st  degree,  held,  that  instructions  as  to  sec- 
ond degree  murder  were  nevertheless  properly 
given.— State  v.  Williams  (N.  C.)  84. 

On  indictment  under  Code  1899,  c.  152,  S  9, 
for  attempt  to  kill,  verdict  may  convict  of  an 
attempt  to  murder  in  either  the  first  or  second 
degree.— State  v.  Hager  (W.  Va.)  393. 

(  6.    Hew  trial. 

Grant  of  a  new  trial  on  the  ground  that  th« 
verdict  of  guilty  was  without  evidence  to  sup' 
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dence  was  insuflloient  to  convict  of  any  crime 
greater  than  voluntary  maaslaughter. — Shaw 
V.  State  (Ga.)  242. 

Where  evidence  of  the  state  tend^  to  show 
mnrder,  while  that  of  accused  showed  com- 
plete justification,  a  conviction  of  voluntary 
manslaughter  will  be  set  aside. — Hunnicutt  ▼. 
(State  (Ga.)  243. 

Where  there  was  uncontradicted  evidence 
that  the  accused  was  the  slayer,  and  there 
was  some  evidence  to  support  a  finding  that  he 
was  guilty  of  murder,  the  discretion  of  the 
trial  judge  in  refusing  a  new  trial  will  not  be 
interfered  with.— Taylor  v.  State  (Ga.)  996. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Dower";  "Marriage." 

Aclcnowledgment  by  married  woman,  see  "Ac- 
knowledgment," t  1. 

Effect  of  coverture  on  limitations,  see  "Lim- 
itation of  Actions,"  I  2. 

Fraudulent  conveyances  between  husband  and 
wife,  see  "Fraudulent  Conveyances,"  i  1. 

Itights  of  survivor,  see  "Executors  and  Ad- 
ministrators," I  2. 

S  1.  Mvtvia  rights,  duties,  and  llabUi> 
ties. 

Under  Const.  1808,  the  joinder  of  a  wife  in  a 
mortgage  deed  held  unnecessary  as  to  property 
mirchased  in  1854.— Cawfleld  v.  Owens  (N.  C.) 

Husband  and  wife  held  to  take  a  convey- 
ance in  fee  by  the  entirety,  so  that  the  ad- 
ministrator of  the  deceased  husband  has  no 
right  of  action  for  a  trespass  committed  prior 
to  the  husband's  death. — Spruill  v.  Branning 
Mfg.  Co.  (N.  O.)  80*. 

I  S.  CoaTeTaaoes,  ooatraota,  aad  other 
traasaotioaa  betxreea  hmsbaad 
and  wife. 

Where  husband  receives  money  from  wife, 
and  invests  it  in  real  estate  in  bis  own  name, 
a  gift  is  presumed. — Crumrine  v.  Crumrine 
(W.  Va.)  341. 

S  3,  Disabilities  aad  prlTUeges  of  !>•▼• 
ertnre. 

Note  given  by  wife  in  her  own  name  for 
one  signed  by  husband  as  her  agent  held  not 
an  assumption  by  her  of  his  debt.— Wyatt  v. 
Walton  Guano  Co.  (Ga.)  237. 

Wife  held  liable  on  note  signed  in  her  name 
by  her  husband  with  her  authority.— Wyatt 
V.  Walton  Ooano  Co.  (Ga.)  237. 

A  married  woman,  who  disaffirms  her  deed 
to  realty  because  not  privily  acknowledged  as 
required  by  Code,  i  1256.  held  not  personally 
liable  for  the  purchase  money  received  by  her. 
—Smith  V.  Ingram  (N.  C.)  984. 

The  mere  fact  that  a  married  woman  re- 
sided in  Pennsylvania  during  the  Civil  War, 
while  her  husband  was  in  the  Confederate 
army,  would  not  so  affect  their  marital  status 
as  to  give  her  the  rights  of  a  feme  sole. — 
Stewart  v.  Conrad's  Adm'r  (Va.)  624. 

A  married  woman,  executing  a  release,  can- 
not be  eHtoppe<l  from  denying  its  validity, 
where  there  is  no  evidence  of  fraud,  misrep- 
resentation, or  concealment,  or  that  the  other 
party  did  not  know  that  she  was  married  and 
unable  to  execute  the  same.— Stewart  v.  Con- 
rad's Adm'r  (Va.)  624, 


>  4.     Wife's  separate  estate. 

lilvidence  hM  to  warrant  finding  that  note 
was  sipied  by  husband  in  wife's  name  by  her 
authority. — Wyatt  v.  Walton  Guano  Co.  (Ga.i 
237. 

Where  a  wife  purchases  property  from  the 
husband,  which  is  incumbered,  the  agreement 
by  the  wife  to  pay  such  incumbrance  held  not 
an  assumption  by  her  of  her  husband's  debt, 
such  as  is  prohibited  by  law. — ^Lowenstein  v. 
Meyer  (Ga.)  726. 

Where  the  compensation  for  services  render- 
ed by  husbands  to  their  wives  in  the  manage- 
ment of  business  belonging  to  the  wives  is 
more  than  sufficient  to  support  and  maintain 
their  families,  the  excess  is  a  debt  due  from 
the  wives  and  subject  to  claims  of  bnsbands' 
creditors.— Catlett  v.  Alsop  (Va.)  34. 

I  5.     Aetioas. 

A  general  replication  to  an  answer  setting 
np  an  agreement  of  release  will  put  in  issue 
tlie  pleader's  coverture.— Stewart  t.  Conrad's 
Adm'r  (Va.)  1024. 

I  6.     Separatloa   aad    separate    auiiate- 
aaaee. 

Where  a  woman  sues  for  temporary  alimony, 
claiming  under  a  common-law  marriage,  held  to 
exclude  an  affidavit  tending  to  disprove  tb<- 
truth  of  the  claim  of  marriage  on  which  the 
application  was  based.- Roberts  ▼.  Boberi.s 
((5a.)  702. 

lu  proceedings  by  a  wife  under  Code,  |  12iU. 
to  require  a  husband  to  secure  a  portion  of  bis 
estate  for  his  wife,  it  is  not  error  to  refuse  t" 
submit  an  issue  as  to  whether  the  husband  had 
a  just  cause  to  abandon  the  wife. — Skittletharpe 
T.  Skittletharpe  (N.  C.)  861. 

A  final  judgment  cannot  be  rendered  in  pro- 
ceedings by  a  wife  against  her  husband,  under 
Code,  f  1202,  to  require  the  husband  to  secure 
a  portion  of  the  eetate  for  the  benefit  of  the 
wife.— Skittletharpe  v.  Skittletharpe  (N.  C.) 
831. 

The  judge,  in  proceedings  by  a  wife  against 
her  husband,  under  Code.  |  1292,  cannot  re- 
quire the  husband  to  make  montlily  payments  to 
tne  wife,  but  can  only  cause  him  to  secure  the 
proper  portion  of  his  estate  for  the  benefit  of 
the  wife  and  children.— Skittletharpe  t.  Skit- 
tletharpe (N.  C.)  851. 

8   7.    Abaadoaaaeat. 

Where  a  wife  has  been  guilty  of  adulterjr,  the 
husband  is  not  bound  to  support  her.  and  he 
is  not  liable  to  prosecution,  under  Code,  f  97l>. 
-State  V.  Hopkins  (N.  C.)  973. 

In  a  prosecution  of  a  husband  for  abandon- 
ment and  nonsupport,  under  Code,  {  970,  the 
question  whether  it  was  in  good  faith  tor  the 
causes  assigned  should  be  submitted  to  the  jury. 
—State  V.  Hopkins  (N.  C.)  973. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  §  4, 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  i  4, 


Kscnpe  of  prisoner,  see  "Escape.'* 

IMPROVEMENTS. 

Allowance  or  recovery  of  compensation,  see 
"Ejectment,"  §  5. 

l^rens,  see  "Mechanics'  I  Jens." 

Public  improvements,  see  "Municipal  Corpo- 
rations," §  5. 

A  creditor  in  a  proper  case  may  subject  to 
tlie  payment  of  his  claim  improvements  made 
by  his  debtor  on  a  third  person's  property. — 
National  Val.  Bank  v.  Hancock  (Va.)  Oil. 

INCOMPETENT  PERSONS. 

Bee  "Insane  Persons." 

INCUMBRANCES. 

On  property  devised  or  bequeathed,  see 
"WIlIs,^'  i  5. 

INDEBTEDNESS. 

Of  fraudulent  grantor,   see  "Fraudulent  Con- 
veyances," S  1. 
Of  testator,  see  "Wills,"  $  5. 

INDEMNITY. 

Bee  "Principal  and  Surety." 

Where  judgment  is  recovered  against  a  city 
for  an  obstmction  to  a  street  caused  by  a  rail- 
road company,  the  city  may  recover  from  the 
company  the  judgment  and  costs. — City  of 
Raleigh  t.  North  Carolina  K.  Oo.  (X.  C.)  2. 

INDICTMENT  AND   INFORMATION. 

See  "Grand  Jux-y." 

Against  corporation,  see  "Corporations,"  {  3. 

For  peuUcvlar  offenses. 
See  "Conspiracy,"  $  2;  "ISnibezzlement";  "Bs- 

cape";      "False      Pretenses";      "Forgery"; 

"Homicide,"  i  3;  "Libel  and  Slander,"  §  1; 

"Sodomy." 
Obstructing  highway,  see  "Highways,"  S  4. 
Offenses  against  license  laws,  see  "Licenses," 

«  1. 
Practicing     medicine     without     license,     see 

"Physicians  and  Surgeons." 
Violation  of  fishery  laws,  see  "Fish." 
Violation    of    liquor    laws,    see    "Intoxicating 

I^iquors,"  §  8. 

{    1.    Neeesaity    of    Indletateat    or    pre- 
■entmeiit. 

Persons  accused  of  misdemeanor  In  Griffin 
city  court  held  not  entitled  to  demand  indict- 
ment by  grand  jurv  of  superior  court. — Tur- 
ner V.  State  (Ga.)  308. 

{   2.     Requisites  wad  aniBoieiioy  of  •oon> 
■atioa. 

Where,  on  a  prosecntion  for  conspiracy  to 
defraud,  particulars  were  set  out  in  certain 
counts  of  the  indictment  which  were  nol. 
pros.'d  at  the  instance  of  defendants  after  the 
close  of  the  evidence,  they  were  in  full  posses- 
eion  of  all  information  which  a  bill  of  particu- 
lars, under  Code  Civ.  Proc.  §  259,  could  have 
furnished  them.— State  v.  Howard  (N.  O.)  71. 

Where  exemption  from  criminal  liability  is 
not  a  part  of  the  description  of  an  offense, 
held  unnecessary  to  negative  the  exception  in 
the  indictment.— State  v.  Dry  Fork  R.  Co.  (W. 
Va.)  447. 

40  S.E.— 6S 


defraud,  three  of  the  counts  are  simply  a  de- 
scription of  the  same  transaction  in  different 
ways,  the  joinder  is  not  objectionable. — State 
T.  Howard  (N.  C.)  71. 

Where,  on   a  prosecution   for  conspiracy  to 
defraud,  three  of  the  counts  are  simply  a  de- 
scription of  the  same  transaction  in  different 
ways,  the  court  need  not  require  an  election.— 
j  State  V.  Howard  (N.  C.)  71. 

I  4.     Motion  to  qiuMk  or  diMalsa.   and 
demnrrer. 

Demurrer  to  an  indictment  for  the  sale  of 
liquors  held  not  to  present  the  point  that  the 
indictment  should  nave  shown  that  the  ac- 
cused was  not  a  producer  of  domestic  wines, 
or  that,  in  selling  wines,  he  did  so  by  the 
di-ink  in  a  place  where  such  sales  were  pro- 
hibited.—Hancock  T.  State  (Oa.)  317. 


INDORSEMENT. 


Of  bill  of  exchange  or  promissory 
"Bills  and  Notes''  {  2. 


note,  see 


INFANTS. 


See  "Guardian  and  Ward";  "Parent  and 
Chijd." 

Competency  as  witness,  see  "Witnesses."  g  2. 

Custody  and  support  on  divorce  of  parents, 
see  "Divorce,"  §  3. 

Effect  of  infancy  on  limitations,  see  "Limita- 
tion of  Actions,"  {  2. 

f  1.     Coatraet*. 

Surrender  of  life  policy  by  insured  infant  to 
the  company  held,  when  considered  as  an  as- 
signment, to  rescind  the  contract  of  insurance 
by  the  transfer  of  insured's  interest  to  the 
company.- Pippen  v.  Mutual  Ben.  Life  Ins. 
Co.  iN.  O.)  ffi2. 

Surrender  of  a  life  policy  to  the  company 
for  its  cash  value  by  an  insured  infant  held 
not  a  sale  which  the  representatives  of  insured 
were  entitled  to  disaflirm  on  his  death. — Pippen 
T.  Mutual  Ben.  Life  lus.  Co.  (N.  C.)  822. 

Where  an  infant  who  was  the  insured  in  a 
life  policy  surrenderd  the  policy  to  the  com- 
pany for  its  cash  value  during  his  infancy,  the 
fact  that  he  did  not  receive  the  full  amount  to 
which  he  was  entitled  did  not  ^ve  his  repre- 
sentatives the  right  to  reaffirm  the  policy  on 
his  death. — Pippeu  v.  Mutual  Ben.  Life  Ins. 
Co.  (N.  C.)  822. 

Personal  representatives  of  an  Infant  held  not 
entitled  to  recover  on  a  life  insurance  policy 
which  the  infant  insured  had  surrendered  tn 
the  company.— Pippen  v.  Mutual  Ben.  Life  Ins. 
Co.  (N.  C.)  822. 

i   2.    Aotioma. 

An  infant  may  by  his  next  friend  maintain 
an  action  for  slander. — Hurst  v.  Goodwin  ■Wo.) 
764. 

Suit  is  properly  brought  by  next  friend  of 
minor  on  debt  due,  though  proceeds  go  to  his 
guardian.— La wson  v.  Kirchner  (W.  Va.)  344. 

INFERIOR  COURTS. 

See  "Courts,"  $  3. 

IN  FORMA  PAUPERIS. 

Appeal,  see  "Appeal  and  Error,"  §  S. 

INHERITANCE. 

See  "Descent  and  Distribution." 


Restraintng  parUeular  aets  or  proceedings. 
Enforcemeut  of  execution,  see  "Execution,"  {  4. 
Enforcement    of    judgment,    see    "Judgment," 

8  7. 
Eiuforcement  of  taxes,  nee  "Taxation."  g  5. 
Erection  of  county  court  house,  see  "Oounties," 

8  3. 

{  1.     Nature  and  gronads  la  geaeraL 

A  petition  for  injunction  will  be  denied, 
where  all  the  matters  can  be  pleaded  by  the 
present  plaintiffs  in  a  common-law  suit  brought 
against  them  by  the  defendants.— Winn  v.  Pitt- 
mau  (Ga.)  993. 

8   2.    Babjeots  ef  proteotloB  and  relief. 

Injunction  restraining  erection  of  new  coun- 
ty buildings  held  properly  denied. — Allen  y. 
Lytle  (Ga.)  238. 

An  outgoing  partner  hrld  not-  entitled  to  en- 
join the  purchasing  partner  from  selling  his 
property,  though  he  may  be  fraudulently  dis- 
posing of  the  same  to  defeat  the  firm  debts.— 
Tucker  v.  Murphy  (Ga.)  836. 

Equity  will,  at  the  instance  of  citizens  and 
taxpayers  of  a  city,  enjoin  the  authorities  from 
carrying  into  effect  an  ultra  rires  ordinance 
providing  for  the  election  of  certain  offlcers. — 
City  of  AmericuB  v.  Perry  (Ga.)  1004. 

A  going  business  concern  will  not  be  enjoin- 
ed at  the  instance  of  an  adjoining  owner  before 
it  has  been  determined  that  its  business  is  a 
nuisance. — Williams  v.  .Tones  (S.  C.)  f^Sl. 

Defective  notice  of  a  special  term  of  county 
court  held  not  sufficient  ground  on  which  to 
base  injunction. — Hanley  t.  Randolph  County 
Court  (W.  Va.)  389. 

Where  action  is  pending  on  common-law 
bond,  it  will  not  be  enjoined,  and  bond  can- 
celed, because  of  compromise  under  the  bond; 
such  defense  being  available  at  law. — Gall  t. 
Tygart's  Val.  Bank  (W.  Va.)  390. 

f   3.    Aotloaa  for  lajnactleaa. 

It  is  too  late,  after  application  for  injunction 
has  been  determined,  to  object  that  petition 
was  not  verified. — Union  Lumber  Co.  v.  Allen 
(Ga.)  231. 

8   4.     Prellmlaary  aad  laterloeatory  la- 
JaaetloBS. 

Complaint  showing  reservation  of  easement 
in  deed  and  refusal  to  allow  the  use  thereof 
held  to  authorize  a  temporary  injunction. — 
]>arlington  Oil  Co.  v.  Pee  Dee  Oil  &  Ice  C!o. 
(8.  C.)  169. 

On  an  application  for  a  temporary  injunc- 
tion, the  judge  cannot  pass  on  the  questions 
makinK  up  the  merits  of  the  action. — Darling- 
ton Oil  Co.  r.  Pee  Dee  Oil  &  Ice  Co.  (S.  C.) 
169. 

Where,  in  suit  for  injunction,  plaintiff  brings 
bis  case  within  Civ.  Code.  8  492(,  held  error  to 
allow  dissolution  of  injunction  on  bond  given 
by  defendant. — Union  Lumber  Co.  v.  Allen 
«3a.)  231. 

Injunction,  without  legal  groimds,  to  prevent 
county  court  from  incurring  indebtedness,  its 
real  object  being  to  aid  in  the  relocation  of  the 
county  seat,  will  be  dissolved  when  its  object 
is  accomplished.— Hanley  v.  Kandolph  County 
Court  (W.  Va.)  380. 

8  S.     Violation  aad  paalthaieat. 

Evidence  to  establish  contempt  in  disobeying 
injunction  must  be  sufficient  beyond  a  reason- 
able doubt.— State  v.  Davis  (W.  Va.)  331. 


the    proprietor. — Carhart    t.    Wainman    tGa.> 
781. 

Whether  the  railroad  company  brought  the 
baggage  to  its  destiuation  or  not  is  a  matter  of 
defense,  to  be  made  on  the  trial,  and  does  not 
render  the  complaint  subject  to  demorrer. — 
Carhart  v.  Wainman  (Ga.)  781. 

Where  a  landlord's  refusal  to  deliver  either 
the  check  or  the  baggage  is  capricious,  the 
guest  may  recover  attorney's  fees  as  part  of 
his  damages.— Carhart  v.  Wainman  (Ga.)  781. 

IN  PAIS. 

Ehtoppel,  see  "Estoppel,"  8  2. 

INSANE  PERSONS. 

8    1*    Caatody  aad  sapport. 

An  asylum,  entitled  under  a  decree  to  tile  io' 
terest  on  a  certain  sum  for  the  support  of  a 
lunatic,  held  not  entitled  after  his  death  tn 
interest  on  balances  not  promptly  paid;    it  ap- 

g earing  that  the  interest  on  the  fund  was  ei- 
austed,  and  that  no  claim  had  previonsly  been 
made  in  proceedings  relative  to  the  fund  in 
which  the  a8,vlum  wag  a  party. — Western  State 
Hospital  V.  Coiner  (Va.)  52 

8  2.     Actloas. 

One  very  weak  in  mind,  but  with  enough  ca- 
pacity to  understand  the  nature  of  a  particular 
act.  and  with  will  enough  to  desire  to  bring 
suit  thereon,  may  do  so  without  a  next  frieuS 
or  guardian. — Calhoun  v.  Mosley  (Ga.)  714. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Oeditois"; 
"Bankruptcy." 

INSPECTION. 

Of  writings,  see  "Discovery,"  8  1. 

INSTRUCTIONS. 

In  civil  actions,  see  "Xew  Trial,"  8  1;   "Trial."' 

88  &-10. 
In      criminal      prosecutions,      see      "Criminal 

Law,"  8  10;    "Homicide,"  8  5. 

INSURANCE. 

liability  of  insurance  company  to  lien  of  ex- 
ecution against  insui'ed,  see  "Execution."  f  3. 

Surrender  of  policy  by  infant,  see  "Infantss." 
8  1- 

8   !•    Tlie  eoatraet  la  geaeraL 

Clause  in  life  policy  rendering  it  void  on  as- 
snred's  death  by  his  own  hand,  sane  or  insane. 
held  not  against  public  policy. — Latimer  v.  Sov- 
ereign Camp  Woodmen  of  the  World  (S.  Ct 
155. 

I  8.  Forfeltaz*  of  pelley  for  braaeli  of 
proaaUsory  trarraaty.  ooTeaiaat, 
or  ooadltloB  aabaeqaeat. 

New  contract  made  by  employer  with  employ^ 
held  to  increa.se  employe's  responsibilities  and  to 
diMcharge  iidelity  company  from  liability  on  its 
bond.— Sun  Life  Ins.  Co.  v.  United  States  Fidel- 
ity &  Guaranty  C!o.  (N.  C.)  975. 

8  3.     Rlaka  aad  oaaaea  of  loss. 

Beneficiary  of  insured,  taking  his  own  life. 
held  not  entitled  to  recover  under  conditions  of 
policy. — I>atimer  v.  Sovereign  Camp  Woodmen 
of  the  World  (S.  G.)  155. 


Digitized  by  VjOOQ'C 


Ins.  Co.  T.  Uuited  States  Fidelity  &  Guarnuty 
Co.  (N.  C.)  »75. 

Dofeuse.  in  action  on  benefit  certificate,  that 
insured  took  his  own  life,  mnst  be  pleaded.— 
Latimer  t.  Sovereign  Camp  Woodmen  of  the 
World  (S.  C.)  155. 

INTENT. 

Fraudnlent,    see    "Fraudulent    Conveyances," 

INTEREST. 

See  "Usury." 

On  savinm  deposits,  see  "Banks  and  Bank- 
ing," {  2. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  S  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  EIrror,"  i  2. 

INTERNAL  REVENUE. 

Unstamped  instrument  as  subject  of  forgery, 
see  "Forgery." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTERVENTION. 

In  actions  in  general,  see  "Parties,"  {  2. 
In     attachment     proceedings,     see     "Attach- 
ment," i  4, 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Special  or  local  legislation,  see  "Statutes,"  f  4. 

f    1.    OoBstitntlonality  of  aets  m»A  ordl- 
aanees. 

Act  1877,  prohibiting  the  sale  of  liquors,  did 
not  place  domestic  wines  on  the  "free  list,"  or 
authorize  the  sale  by  any  other  than  the  manu- 
facturer.-Hancock  V.  State  (Ga.)  317. 

A  municipal  ordinance  revoking  a  liquor  li- 
cense held  not  void,  in  that  it  creates  a  system 
of  prohibition  by  special  enactment,  contrary 
to  the  local  option  law.— McGebee  T.  State 
(Ga.)  low. 

i  S.     Irf>eal  optloa. 

lx>cal  option  election  hel4  valid. — ^Longhran  ▼. 
City  of  Hickory  (N.  C.)  40. 

i    3.     Uoenses  and  taxes. 

Holders  of  liquor  license  which  had  been  re- 
voked cannot  lawfully  carry  on  the  business 
of  retailing  liquor  thereafter.- Melton  v.  City 
of  Moultrie  (Gfa.)  302. 

That  holders  of  license  to  sell  intoxicating 
liquors  had  invested  money  in  liquors,  fixtures, 
etc.,  held  not  to  affect  municipality's  right  to 
revoke  license.— Melton  v.  City  of  Moultrie 
<6a.)  302. 

Municipal  authorities  hcltl  to  have  power  to 
revoke  liquor  license  without  refunding  mon- 
ey paid  therefor.— Melton  v.  City  of  Moultrie 
(Qa.)  302. 


erned  by  the  provisions  of  the  act;  it  being  the 
latest  expression  of  the  assembly  on  the  sub- 
ject—Burgamy  v.  State  (Ga.)  9i»l. 

Gen.  Tax  Law  1886,  i  2,  par.  15,  held  not  to 
impose  a  tax  on  manufacturers  of  liquors 
therein  mentioned  who  do  not  sell  the  same 
within  the  state.— McNeely  v.  State  (Ga.)  tK!6. 

I  4.     Bernlations. 

Holders  of  revoked  liquor  license  cannot 
maintain  an  equitable  petition  to  enjoin  en- 
forcement of  a  municipal  ordinance  forbidding 
the  sale  of  intoxicating  liquors. — Melton  v.  City 
of  Moultrie  (Ga.)  302. 

t  5.     Offensea. 

The  holder  of  a  license  to  sell  liquors  cannot, 
though  the  same  has  been  lawfully  granted, 
lawfully  sell  thereunder  after  the  license  has 
been  duly  revoked. — McGehee  t.  State  (Ga.) 
1004. 

I  6.     Criminal  proaeontloiiB. 

Conviction  for  keeping  saloon  open  on  Snn> 
day  held  sustained.— L/evan  v.  State  (Ga.)  252. 

Under  an  indictment  for  sale  of  intoxicating 
liquors  under  Act  Feb.  26,  1875,  evidence  of  a 
sale  in  any  part  of  C.  county  held  admissible. 
—Harris  v.  State  (Ga.)  315. 

An  indictment  for  the  sale  of  liquors  may 
charge  collectively  the  sale  of  several  differ- 
ent kinds,  and  need  not  state  to  whom  the 
sale  was  made.— Hancock  v.  State  (Ga.)  317. 

Indictment  under  special  local  option  act  of 
September  4,  1885,  prohibiting  sale  of  liquor 
in  Douglas  county,  charging  generally  the  sale 
of  wines,  need  not  negative  that  the  same  were 
domestic. — Hancock  v.   State  (Ga.)  317. 

One  selling  liquors  without  a  license  from  the 
constituted  authorities  held  guilty  of  misde- 
meanor.—McGehee  V.  State  (Ga.)  1004. 

On  trial  for  selling  liquor  to  habitual  drunk- 
ard, the  state  mnst  show  beyond  reasonable 
doubt  that  accused  knew  the  purchaser  drnnk 
to  intoxication.— State  v.  Alderton  (W.  Va.) 
350. 

ISSUES. 

Presented  for  review  on  appeal,  see  "Appeal 

and  Error,"  §  4. 
Trial   by  jury  of  issues   in   equity,   see   "E<i- 

uity,"  I  6. 

JEOPARDY. 

Former    jeopardy     bar    to    prosecution,     see 
"Criminal  Law,"  f  5. 

JOINDER. 

Of  counts  in  indictment,  see  "Indictment  and 

Information,"  i  3. 
Of  parties  in  civil  actions,  see  "Parties,"  {  1. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JUDGES. 

See  "Courts";    "Justices  of  the  Peace." 
Mandamus  to  judge,  see  "Mandomna,"  $  1. 
Prohibition  to  judge,  see  "Prohibition." 
Remarks  of  judge  at  trial  in  criminal  proseca- 
tion,  see  "Criminal  Law,"  §  9. 

i   1.    Speoial  or  snliatltate  jndgos. 

Election  of  special  judge  held  to  have  been  in 
substantial  compliance  with  the  statute. — 
Franklin  t.  VaniJr>i-vort  (W.  Va.)  374. 


franKun  t.   vanderTort  (W.   va.;  ai*. 

i  2.    Dlaqnallfloatlon  to  aot. 

Party  haviuK  congented  to  the  judge's  trying 
a  case  in  Tacation,  with  knowledge  of  his  re- 
Intionship  to  one  of  the  parties,  cannot  there- 
after object  to  the  judge's  qualification,  though 
he  did  not  know  what  the  relationship  was. — 
Buena  Vista  Loan  &  Savings  Bank  t.  Grier 
(Ga.)  284. 

Where,  in  an  action  against  a  railroad  com- 
pan;  for  personal  injury,  plaintiff's  counsel, 
who  is  a  son  of  the  trial  judge,  is  prosecuting 
the  suit  for  a  percentage  of  the  amount  of  the 
recovery,  such  facts  do  not  disqualify  the 
judge  from  presiding  at  the  trial,  or  require 
a  continuance  at  defendant's  request. — Allison 
V.  Southern  Ry.  Co.  (N.  C.)  91. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  "Coorts," 

§2. 
Eiiforoement  by  creditors'  suit,  see  "Creditors' 

Suit." 
Review,  see  "Appeal  and  Error." 
Sales  under  judguient,  see  "Judicial  Sales." 

In  particular  cMl  action*  or  vrooeedinga. 
See  "AtUchment,"  }  3;    "Replevin."  I  2. 
Decree  in  equity,  see  "Equity,"  {  7. 
For  separate  maintenance,  see  "Husband  and 

Wife,"  f  «. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  i  13. 

In  criminal  proteoutiont. 
See  "Criminal  Law,"  f  13, 

i   1.    N«tvra  amd  esaentlalB  Ib  ceaeral. 

A  decree  rendered  in  accordance  with  a  con- 
sent verdict,  in  the  absence  of  fraud,  held  con- 
clusive on  all  parties  thereto. — Driver  v.  Wood 
(Ga.)  257. 

A  judgment  in  a  law  case  may  be  written 
on  a  paper  separate  from  the  complaint. — 
Melcbers  v.  Moore  (S,  C.)  773. 

i  S.     On  eonsent,  offer,  or  admisaioa. 

Parties'  to  a  suit  can  adjust  matters  and 
have  decree  entered  by  consent,  without  re- 
gard to  the  state  of  the  pleadings  or  evidence, 
— SeUer  v.  Union  Mfg.  Co.  (W.  Va.)  547. 

{{  3, 4.  By  detenlt. 

A  court  at  a  statutory  term  held  to  have  ju- 
risdiction to  open  a  default  judgment  made  at 
a  preceding  term  and  by  order  nontinupd  to  the 
next  term.— Ward  t.  Western  Union  TeL  Co. 
(S.  C.)  670. 

As  condition  of  setting  aside  a  judgment  ac- 
quired without  lawful  sprvice  on  defendant,  the 
court  cannot  require  him  to  appear  and  plead. 
—Wren  v.  Johnson  (S.  C.)  937. 

The  court  has  jurisdiction  to  render  judgment 
in  default  consistent  with  the  relief  demanded 
in  the  complaint — McMahon  r.  Pugh  (S.  C.) 
961. 

Where  a  default  judgment  goes  beyond  the 
relief  demanded,  defendant's  remed,v  is  by  ap- 
peal.—McMahon  V.  Pugh  (S.  C.)  001. 

i  5.     Entry,  rooord,   and  dooketinK- 

Placing  all  papers  belonging  to  a  judgment 
roll  in  an  envelope,  properly  indorsed,  held  an 
enrollment  of  the  judgment. — Melchers  t. 
Moore  (S.  C.)  773. 

{   6.    Opoalnc  or  TaoatlBK* 

The  court,  in  a  decree  carrying  into  execu- 
tion a  consent  decree,  may  construe  the  same. 


647.  I 

t   7.    Eanltable  relief. 

One  who  has  full  knowledge  of  the  pendency 
of  an  action,  and  makes  no  effort  to  intervene, 
cannot,  after  judgment  for  plaintiff,  sue  to  re- 
strain its  enforcement. — Fitzgerald  t.  Bowcu 
(Ga.)  73.">. 

Bill  to  set  aiiide  judgment  and  for  a  ni'ir 
trial  must  show  valid  legal  defense,  in  a<l<li- 
tion  to  mistake,  and  must  be  such  as  would  l<c 
likely  to  change  the  result. — Longdale  Iron  Co. 
V.  Qnesenberry  (W.  Va.)  487. 

I  8.     Merger  and  bar  of  oanaeo  of  aatlea 
and  defenaeo. 

Where  a  decree  authorized  recovery  from  a<i- 
ministrator  of  advancement  for  widow's  dower 
and  a  year's  support  a  petition  by  one  of  th<> 
persons  for  an  advance  held  not  demurrable.  «n 
the  ground  that  plaintiff  had  obtained  jnds- 
ment  against  the  administrator  on  the  samo 
debt  before  the  decree. — White  t.  Georgia 
Home  Ins.  Oo.  (Ga.)  257. 

Where  plaintiff  sought  to  recover  a  pro  rata 
portion  of  certain  stock,  and  the  court  held  that 
his  title  to  the  stock  was  an  entire  one  an^l 
must  be  sued  on  as  such,  the  judgment  was  Ui-t 
a  bar  to  an  action  for  the  full  amount  of  the 
stock.— Reid  t.  Oaldwell  (Ga.)  712. 

Where  damages  in  two  separate  actjons  arise 
from  the  same  abuse  of  judicial  procedure, 
judgment  in  one  is  a  bar  to  the  prooecution 
of  the  other.— Porter  v.  Mack  (W.  Va.)  458. 

I  0.     CoaoIvalTMieaa  of  adjndleatioa. 

Where  an  injunction  was  dismissed  oo  an  in- 
terlocutory hearing,  and  t>efore  hearing  of  tb>- 
petition,  which  was  voluntarily  dismissed,  noth- 
ing was  adjudicated  in  the  suit,  except  that 
plaintiff  was  not  entitled  to  the  temporary- 
equitable  relief  sought. — Heard  t.  National 
Bank  (Ga.)  2G6. 

That  an  attorney  abandoned  a  suit  before 
trial  held  not  to  prevent  a  decree  in  favor  of 
the  defendant  therein  from  being  prima  facit' 
binding  on  the  plaintiff. — Bigbam  t.  Kistlcr 
(Ga.)  303. 

Judgment  for  the  payee  in  an  action  on  on^ 
of  two  notes  held  not  to  estop  the  maker  frv.iii 
setting  up,  in  action  on  other  note,  a  defens^^ 
not  in  issne  in  the  first  suit. — Worth  v.  Car- 
michael  (Ga.)  797;    Carmichael  v.  Worth.   Id. 

A  case  finally  disposed  of  by  decree  -will  nri* 
be  reinstated  on  motion,  when  such  de<Ti-»». 
valid  as  it  appears  by  the  record,  has  uer,  i- 
been  reversed  or  set  aside. — Walker  v.  K<\\.\ .  - 
table  Mortg.  Co.  (Ga.)  1010. 

Where  the  execution  under  which  proper-;  >- 
is  about  to  be  sold  is  based  on  a  decret>  t  . 
which  parties  interposing  a  statutory  da  i  t  \  . 
were  parties,  a  demurrer  was  properly  sii  ?..  - 
tained  as  res  judicata.— Walker  ▼.  E^uital*!,- 
Mortg.  Co.  (Ga.)  1010. 

A  decision  of  the  supreme  court  remandiuif  rt 
case  htld  not  an  adjudication  that  a  sale  of  Iti.  n  •  ! 
under  certain  judgments  was  not  barred  I .  ^ 
lapse  of  time.— Harrington  v.  Hatton  tN.  v_" " 
848. 

In   ejectment    records   of   other    actions        .  . 
ejectment  between  other  parties  are  inaduii-^^ 
ble  in  evidence.— Reusens  v.  Cassell  (Va.t  'H  » 
Same  v.  Hall.  Id.;   Same  v.  Rakes,  Id.;    Sa^i^ 
v.  Lawson,  Id. 

Persons  not  parties  cannot  be  prejudice*!  i 
decree  rendered.— Long  v.  Willis  (W.  Va.»   ;"i-4« 

Judgment  is  an  estoppel  against  relitigi&T  -. 
of  all  questions  which  were  or  might  have  t>^-^  . 


mcDt  against  mm  irom  wnom  ne  aeriTea  dis 
estate,  rendei-ed  thereafter.— Maxwell  t.  I^ee- 
son  (W.  Va.)  420. 

Where  a  suit  in  equity  is  brought  to  set 
aside  a  deed  of  trust  on  laud  charged  by  will, 
probated  before  execution  of  the  deed,  with  a 
payment  of  a  certain  sum  to  the  testator's 
estate,  and  the  bill  does  not  allege  payment, 
and  it  is  dismissed,  and  the  decree  is  reversed 
on  apiieal,  and  no  notice  is  taken  of  the  lien 
created  by  the  will,  the  question  of  the  satis- 
faction of  such  lien  is  not  res  judicata. — Dent 
V.  Pickens  (W.  Va.)  572. 

{10.  Uen. 

Where  land  subject  to  a  judgment  lieu  is  sold 
to  an  innocent  purchaser  without  notice,  it  can- 
not be  sold  under  execution  based  on  the  judg- 
ment which  is  issued  after  the  expiration  of 
the  judgment  lien. — Harrington  t.  Hatton  (N. 
C.)  848. 

After  fraudulent  conveyance  a  creditor  ob- 
taining a  judgment  acquires  a  lien  on  the  real 
estate  so  conveyed  prior  to  that  of  creditor 
assailing  it  by  bill.—Foley  t.  Ruiey  (W.  Va.) 
;J82. 

Where  all  creditors  assailing  a  fraudulent 
conveyance  are  judgment  creditors  the  lien  of 
each  dates  from  the  time  he  obtained  bis  judg- 
ment—Foley  V.  Ruley  (W.  Va.)  382. 

A  creditor  at  large  held  not  entitled  to  pri- 
ority over  one  obtaining  judgment  after  fraud- 
ulent conveyance,  but  before  bill  by  creditor  at 
liirKe  of  defendant— Foley  v.  Buley  (W.  Va.) 

I  'ien  of  judgment  on  land  arises  from  a  judg- 
ment per  se.  irrespective  of  the  execution. — 
Maxwell  v.  Leeson  (W.  Va.)  420. 

*  JAon  of  Judgment  on  land  after  death  of  de- 
foi'dant  may  be  enforced  in  equity,  without  re- 
vivil  by  scire  facias. — Maxwell  r.  Leeson  (W. 
Va.)  420. 

Where  judgment  plaintiff  dies,  an  award  of 
oNPCution  on  a  scire  facias,  keeping  alive  the 
lien  of  the  judgment  as  to  defendant,  also 
keeps  the  lien  alive  as  to  the  terre-tenants. — 
Maxwell  v.  Leeson  (W.  Va.)  420. 

{11.   Ssapenclom,   enforoeaieBt,   and    re- 
TlTaL 

A  proceeding  to  revive  a  judgment  on  fore- 
closure held  unnecessary. — Bowler  v.  Bank  of 
Americas  (Ga.)  24S. 

Active  efforts  of  plaintiff  in  fi.  fa.  to  enforce 
execution  are  su.'3cient  to  prevent  the  dorman- 
cy of  a  judgment,  without  any  entry  other  than 
those  required  to  be  made  on  the  execution. — 
Hollis  T.  Lamb  (Ga.)  751. 

Ord,.r  reviving  judgment  held  not  void;  be- 
onu.sc  for  a  less  amount  than  the  original  judg- 
ment, where  it  has  been  reduced  by  payment 
or  set-off.— Maxwell  v.  Leeson  (W.  Va.)  420. 

To  scire  facias  to  revive  a  judgment,  pay- 
ment, relenso.  or  set-off  may  be  pleaded. — Max- 
well V.  Leeson  (W.  Va.)  420. 

Office  of  scire  facias  is  to  revive  a  judgment. 
—Maxwell  v.  Leeson  (TV.  Va.)  420. 

S  12.   PajTBieiit,  ••tlafactioB,  merger,  and 
dieoharse. 

Where  one  of  six  judgment  debtors  pays  one- 
sixth  of  the  judgment,  taking  a  receipt  releas- 
ing bim  in  full  of  such  judgment,  such  payment 
is  not  in  compromise  of  the  whole  or  any  j)art 
of  the  debt,  and  not  affected  by  Code,  §  5(4. — 
Smith  v.  Richards  (N.  C.)  5. 

8  13.  Aetioaa  ob  JadgBteata. 

Where  plaintiff  received  from  each  of  two 
ojC  six  joint  judgment  debtors  one-sixth  of  the 


who  had  not  paid.— Smith  v.  Richards  (N.  C.) 

JUDICIAL  POWER. 

See  "Constitutiomil  Law,"  ^  2. 

JUDICIAL  SALES. 

See  "Partition,"  {  1. 

Of  property  of  decedent,  see  "Executors  and 

Administrators,"  {  3. 
Of    property    of    infant,    see    "Guardian    and 

Ward,^'  i  2. 
On  execution,  see  "Execution,"  {  6. 

A  motion  to  set  aside  a  decree  confirming  a 
judicial  sale  should  show  errors  prejudicial  to 
the  parties  complaining,  as  agamst  the  pur- 
chasers.— Klapneck  v.  Keltz  (W.  Va.)  570. 

The  reversal  of  an  erroneous  decree  of  sale 
cannot  affect  title  of  purchasers  at  such  sale, 
strangers  to  the  suit.— Klapneck  v.  Keltz  (W. 
Va.)  570. 

The  decree  of  confirmation  of  a  judical  sale 
gives   it  character,  and   iilaces   it   l>eyond   at- 
tack for  errors  or  irregularities  which   might 
j  have  been  taken  advantage  of  before  the  de- 
cree.— Klapneck  v.  Keltz  (W.  Va.)  570. 

JURISDICTION. 

Effect  of  appearance,  see  "Appearance." 

Jurisdiction  q/'particular  acUons  or  proceedingt. 

See  "Mandamus,"  $  2. 

Criminal    prosecutions,    see    "Criminal    Law," 

i  3. 
Removal    of    guardian,    see    "Guardian    and 

Ward,"  {  1. 
Trial  of  right  of  property,  see  "EJxecutiOn,"  f  5. 

Special  Jtirisdictlont. 
See  "Equity,"  {  1. 
Appellate   jurisdiction,    see    "Appeal    and   E!r- 

ror,"  i  13. 
Justices'  courts  In  civil  cases,  see  "Justices  of 

the  Pence,"  g  1. 
Particular  courts,  see  "Courts." 

JURY. 

See  "Grand  Jury." 

Im|)roperly  influencing  juror  as  contempt  of 
court,  see  "(Contempt,"  §  1. 

Instructious  in  civil  actions,  see  "Trial,"  St 
«J-10. 

InKtructious  in  crimiual  prosecutions,  see 
"Criminal  Law,"  {  10. 

Local  laws  affecting,  see  "Statutes,"  S  2. 

QuestiouK  for  jury  in  civil  actions,  see  "Trial," 
§5. 

Taking  case  or  question  from  jury  at  trial, 
see  "Trial,"  {  5. 

Ti-ial  by  jury  of  issues  in  equity,  see  "Eq- 
uity," i  0. 

Verdict  in  civil  actions,  see  "Trial,"  i  11. 

i   1.    Right  to  trtBl  by  Jury. 

In  an  action  to  restrain  the  obstruction  of  a 
public  road,  the  question  of  nuisance  should 
be  tried  by  a  jury,  and  not  by  a  referee. — Lips- 
comb v.  liittlejohn  (S.  G.)  1023. 

In  a  misdemeanor  case  a  jury  may  be  waiv- 
ed and  the  facts  submitted  to  the  court  by 
consent.— State  v.  Alderton  (W.  Va.)  350. 

i  2.    SBBimoBlBK,  atteadBBce,  dlsoIiarKe, 
•Bd  ooBipeniattoa. 

Where  the  trial  court  excuses  a  juror  as  a 
matter  of  discretion,    such    action   cannot   be 


Mia  obJeetloBs. 

In  a  criminal  prosecution,  a  principal  dial- 
len^e,  on  the  ground  that  the  jurors  had  serv- 
ed on  a  jury  which  i-onvicted  another  person 
of  the  same  offense,  held  properly  overruled. — 
Turner  v.  State  (On.)  308. 

Principal  cballenfce  for  cause  to  a  juror  in 
criminal  case  held  a  question  of  law  for  the 
trial  court,  the  decision  of  which  is  subject  to 
review  on  error.— Turner  v.  State  (Ga.)  308. 

On  a  prosecution  for  murder,  a  question  put 
by  the  court  to  a  venireman  touching  his  com- 
petency as  a  juror,  instead  of  one  asked  by 
counsel  for  accused,  held  proper.— O'Boyle  v. 
Commonwealth  (Va.)  121. 

The  relationship  between  a  juror  and  a  prose- 
cuting witness  held  not  sufficient  to  disquali^ 
the  former.— Doyle  v.  Commonwealth  (Va.)  925. 

The  action  of  defendant  in  a  criminal  case  in 
withdrawing  a  challenge  to  a  juror  ft«J</  a 
waiver  of  the  objection  that  the  juror  had 
formed  and  expressed  an  opinion  which  it 
would  take  evidence  to  remove. — Doyle  v.  Com- 
monwealth (Va.)  92d. 

JUSTICES  OF  THE  PEACE. 

Criminal  jurisdiction,  see  "Criminal  Law,"  |  3. 

i    I.    CHtU  Jnrladlotlon  aad  anthorlty. 

Defendant,  appearing  and  answering  on  the 
merits  liefore  a  magistrate,  held  to  waive  his 
right  to  demur  on  the  ground  that  complaint 
does  not  allege  that  he  is  a  resident  of  the 
nmgi.<itrate's  district.— Baker  v.  In-ine  (S.  C.) 
072. 

Kxcept  when  expressly  authorized  by  law,  a 
justice  cannot  hear  and  determine  a  cause  in 
a  district  other  than  the  one  in  wliich  elected. — 
Johnston  v.  Hunter  (W.  Va.)  448. 

Where  a  justice  makes  his  process  returnable 
in  a  district  other  than  that  for  which  he  was 
elected,  the  act  is  in  excess  of  his  lawful  pow- 
ers.—Johnston  v.  Hunter  (W.  Va.)  448. 

I  S.     Proeednre  ia  elvU  uiaea. 

That  a  magistrate  tried  three  caiws  against 
the  same  defendant  at  the  same  time,  where 
evidence  was  taken  in  each  case  and  separate 
judgments  entered,  held  no  ground  for  reversal. 
—Baker  v.  Irvine  (8.  C.)  072. 

Under  Const,  art.  5,  $  23,  a  requirement 
that  an  action  before  a  magistrate  should  be 
brought  in  tlie  county  where  the  cause  of  ac- 
tion arose  held  unanthoriKed. — Baker  v.  Irvine 
(S.  C.)  «72. 

Summons  issued  by  a  justice,  requiring  de- 
fendant to  answer  complaint,  reviewed,  and 
Jield  sutficient.- Meighen  v.  Williams  (W.  Va.) 
332. 

Judgment  may  form  basis  of  civil  action  be- 
fore a  justice,  and  a  summons  to  show  cause 
why  a  judgment  should  not  be  revived  may 
be  amended,  so  as  to  show  the  object  of  the 
action  to  be  the  obtaining  of  a  judgment,  and 
not  the  revival  of  a  former  judgment,— Meighen 
v.  Williams  (W.  Va.)  .332. 

{   S.    Review  of  proeeedlace. 

Where,  on  certiorari  to  a  justice,  it  appears 
that  there  was  some  evidence  to  snpiwrt  his 
tindini^s,  and  rulings  complained  of  were  im- 
material, new  trial  was  properly  denied  by  the 
superior  court.— Macon,  l).  &  S.  R.  Co.  v.  Cur- 
rell  (Ga.)  238. 

Points  made  in  a  petition  for  certiorari  to  re- 
view a  magistrate's  judgment,  not  verified  by 
the  magistrate's  answer,  cannot  be  reviewed  on 
appeal,  either  by  superior  or  supreme  court. — 
I'hiidh  V.  Moran  (Ga.)  2T1. 


certiorari. — Childs  v.  Moran  (Ga.)  271. 

Appeal  from  a  judgment  of  a  justice  involv- 
ing constitutionality  of  law  lies,  though  amount 
in  controversy  is  less  than  $100.— Clark  v.  We>i 
Virginia  Cent.  &  P.  Ry.  Co.  (W.    Va.)  351. 

Where  defendant  removes  judgment  before  a 
justice  by  certiorari,  and  it  is  affirmed,  and 
writ  of  error  awarded  before  decision  of  xii- 
preme  court  holding  certiorari  inapplicable.  tb<- 
circuit  court  will  be  ordered  to  treat  certiorari 
as  appeal  and  proceed  with  the  case  acconl- 
ingly. — Harl>ert  v.  Monongabela  Uiver  R.  C<>. 
(W.  Va.)  377. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  {  2. 

LACHES. 

Blfect  in  equity,  see  "Equity,"  f  2. 

In   enjoining  erection  of  county  court  houi«>. 

see  "CV>untie»,"  {  3. 
In  docketing  appeal   from  county   board,   see 

"Counties,"  {  1. 
In  suing  to  enforce  trust,  see  "Ti-usts,"  f  5. 
In  suing  to  set  aside  fraudulent  conveyance. 

see  "Fraudulent  Conveyances,"  {  3. 
In  transmitting  transcript  of  appeal,  see  "A|h 

peal  and  Krror,"  §  6. 

LANDLORD  AND  TENANT. 

Mining  lease**,  aee  "Mines  and  Minerals."  t  1- 
Kailroad  leases,  see  "Railroads."  {  3. 
Right  of  tenant  to  remove  fixtures,  see  "Fix- 
tures." 

I   1.    I««ses  aad  ttgnemtixta  la  Keaerml. 

Where  the  premises  are  abandoned  by  a  ten- 
ant, that  the  landlord  allows  other  parties  t-< 
occupy  them  temporarily  without  rent  is  n'>t 
a  rescission  of  the  contrart  of  rental. — Hardi- 
son  Whiskey  Co.  v.  Lewis  (Ga.)  "02. 

i  2.    Beat  aad  adTaaoes. 

The  proi)er  method  for  asserting  priority  i-T 
landlord's  lien  on  crops  over  bill  of  sale  theri-- 
of  is  by  foreclosing  the  same. — Hall  v.  Mi— 
Gangbey  (Ga.)  240. 

In  a  prosecution  for  a  violation  of  Code,  * 
1T59,  evidence  that  defendant  had  snstain*--  i 
damages  from  breach  of  contract  equal  to  tli- 
landlord's  claim  for  rent  at  the  time  the  crt^ii- 
were  removed  held  admissible.- State  v.  N<'..  • 
(X.  C.)  205. 

Landlord  seising  crops  under  lien  for  rent 
held  liable,  if  he  acts  wantonly,  recklessly.  >.r- 
maliciously.— Etatchell  v.  Chandler  (S.  C.)  7~~. 


LANDS. 


See  "PnbUc  Lands." 


LARCENY. 

See  "Einbezriement";  "False  Pretenses";  "rt» 
ceiviug  Stolen  Goods";    "Robbeiy." 

{   I.    Off  eases    aad  respoaslblUty  fhr-a.  ^_. 
for. 

Where  a  servant  was  intrusted  with  a  bit  1  x  . 
get  the  same  changed,  and  be  fraudulently  sl  i  < 
propriates  the  bill,  he  was  guilty  of  Iarc-»=.-»i 
after  trust.- Mobley  v.  State  (Ga.)  728. 

i  2.    Proseevtioa  aad  pnalshaieat. 

Conviction  held  contrary  to  law. — Roberta      -. 
State  (Ga.)  tlSn. 


See 


LEASES. 

"Landlord  and  Tenant." 


LEGACIES. 

See  "Wills." 

LEVY. 

Of  taxes,  see  "Taxation,"  t  8. 

LIBEL  AND  SLANDER. 

{   1.    Orixoimal  reipoiulblllt7. 

An  indictment  cliarging  an  attempt  to  de- 
strojr  a  woman's  reputation  by  accusation  of  in- 
continence held  insufficient  to  charge  tlie  offense 
prescribed  by  Code,  {  1113.— State  v.  Harwell 
(N.  C.)  48. 

Whether  words  char);tng  incontinency  were 
a  violation  of  Oode,  {  1113,  held  to  be  a  ques- 
tion for  the  jury.— State  v.  Harwell  (N.  C.)  48. 

LICENSES. 

See  "Physicians  and  Surgeons";   "Pilots." 
For  sale  of  intoxicating  liquors,  see  "Intoxi- 
cating liquors,"  8  3. 
Injuries  to  licensees,  see  "Railroads,"  {  7. 

i   1.    For  oeonpatloms  and  prlTlleces. 

Macon  city  charter  held  to  authorize  imposi- 
tion of  license  tax  on  business  vehicles,  wheth- 
er used  by  common  carriers  or  merchants. — 
Johnson  v.  City  of  Macon  (Ga.)  322. 

While  municipal  authorities  have  no  power 
to  imprison  for  failure  to  pay  license  tax,  they 
may  make  it  an  offense  to  do  business,  with- 
out procuring  a  license  required  by  municipal 
ordinance.— Johnson  v.  City  of  Macon  (Go.) 
322. 

When  a  count  In  an  accusation  for  violating 
Pen.  Code,  i  601,  charges  the  accused  with  il- 
legally carrying  on  the  business  of  an  emigrant 
agent  without  registering  and  paying  a  tax,  yet 
if  this  general  cnorge  is  followed  by  an  alle- 
gation that  the  accused  solicited  emigrants  to 
go  from  the  state  to  some  place  out  of  the  state. 
the  special  act  which  he  is  charged  to  have 
done  does  not  constitute  a  violation  of  the 
partienlar  provision  relied  on  in  failing  to  reg- 
ister and  paying  the  tax. — Woodson  v.  State 
<Ga.)   1013. 

On  trial  for  soliciting  emigrants  without  a  li- 
cense, in  violation  of  Pen.  Code,  i  UOl,  evidence 
held  insufficient  to  sustain  conviction. — Woodson 
v.  State  (Ga.)  1013. 

T^ws  1^>9,  c.  11,  I  51,  subjects  to  license 
tax  a  person,  not  being  a  farmer,  who  buys 
cattle,  butchers  them,  and  sells  the  meat  at  his 
store  in  a  town.— State  v.  Carter  (N.  C.)  11. 

Under  Pub.  Laws  189!),  c.  11,  IS  51,  71,  the 
•word  "products"  held  to  include  live  stock  and 
fresh  meats.— State  v.  Spaugh  (N.  C.)  60. 

Under  Pub.  Laws  1899.  c.  11.  K  51,  71,  held. 
that  cattle  bought  by  farmers  to  be  grazed  and 
fattened  on  their  farms  could  be  sold  without 
a  license.— State  v.  Spaugh  (N.  C.)  60. 

Laws  1901.  c.  9,  f  84,  imposing  a  tax  of 
$25  on  persons  engaging  laborers  to  work  in 
another  state  as  a  tax  on  such  bui^iness.  is  not 
in  conflict  with  Const,  art,  5,  S  3.— State  v. 
Hunt  (N.  C.)  216. 

Laws  1901,  c.  9,  I  84,  imposing  a  tax  of  $25 
on  persons  engaging  laborers  to  work  in  anoth- 
er state,  is  a  proper  exercise  of  the  police 
l>ower  of  the  state.— State  v.  Hunt  (X.  C.)  216. 


Laws  1901,  c,  9,  f  84,  imposing  a  tax  of  $25 
on  employment  agents  engaging  laborers  to 
work  out  of  the  state  for  each  place  in  which 
the  business  is  conducted,  held  to  mean  for 
each  town,  city,  or  village  in  which  the  agent 
conducts  the  business  as  a  separate  business.— 
State  V.  Hunt  tN.  C.)  216. 

Imposition  of  a  license  tax  upon  each  and 
every  street  railway  company  operating  within 
a  municipality,  in  addition  to  ad  valorem  tax- 
ation on  their  property,  held  not  unequal  tax- 
ation.—Newport  News  &  O.  P.  Ry.  &  Electric 
Co.  V.  City  of  Newport  News  (Va.)  645. 

The  imposition  of  a  license  tax  upon  a  street 
railway,  in  addition  to  a  tax  upon  the  property 
used  in  carrying  on  the  business,  is  not  double 
taxation. — Newport  News  &  O.  P.  Ry.  &  Elec- 
tric Co.  V.  City  of  Newport  News  (Va.)  645. 

Under  Const,  art.  10,  8  4,  subjection  of  prop- 
erty of  a  street  railway  company  to  ad  valorem 
taxation  by  the  state  held  not  to  prevent  a 
municipality  from  imposing  a  license  tax  in 
addition. — Newport  News  &  O.  P,  Ry,  &  Elec- 
tric Co,  v.  City  of  Newport  News  (Va,)  645. 

To  entitle  a  city  to  levy  a  license  tax  on  a 
street  railwa.v,  it  is  not  necessary  that  the 
right  so  to  do  be  reserved  in  the  ordinance 
granting  the  company's  franchise.  —  Newport 
News  &  O.  P.  Ry.  &  Electric  Co.  v.  City  of 
Newport  News  (Va.)  C45. 

Acts  1895-96,  p.  94.  held  not  to  preclude  the 
city  from  levying  a  license  tax  on  any  business 
not  specifically  mentioned. — Newport  News  & 
O.  P.  Ry.  &  Electric  Co.  ▼.  City  of  Newport 
News  (Va.)  645. 

LIENS. 

Employes,  see  "Master  and  Servant,"  J  1. 

Liens  accpiired  by  particular  remedies  or  pro- 
ceedings. 
See  "Execution,"  f  3;    "Judgment,"  {  10. 

Particular  classes  of  liens. 
See  "Mechanics'  Liens." 
Corporation's  lien  on  stock,  see  "Corporations," 

i  1. 
Landlord's   lien   for   rent,    see   "Landlord   and 

Tenant,"  {  2. 
Mortgage,  see  "Chattel  Mortgages,"  $  2. 
Pledge,  see  "Pledges." 
Vendor's  lien  on  lands  sold,  see  "Vendor  and 

Purchaser,"  i  3. 


LIFE  ESTATES. 


See 


Dower." 

A  suit  to  sell  land  held  properly  brought  by 
a  life  tenant  under  Act  Feb.  17,  1898,  p.  404.— 
Lantz  V.  Massle  (Va.)  50. 

Where  lands  are  given  to  one  for  life,  with 
remainder  over,  with  power  in  the  life  tenant 
to  sell,  he  has  the  power  to  sell  the  fee. — Eng- 
lerth  V.  Kellar  (W.  Va.)  465, 

Will  coa.strued,  and  held,  that  life  tenant  had 
authority  to  convey  real  estate. — Englerth  v. 
Kellar  (W.  Va.)  465. 

LIFE  INSURANCE. 

See  "Insurance,"  {  3. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
Laches,  see  "Equity,"  |  2. 


Al 


Against  adminiHtrator,  see  "Kxecutors  ana  Att- 
ministrators,"  §  4. 

By  or  against  heirs,  see  "Descent  and  Distri- 
bution"' (  1. 

Criminal  prosecutions,  see  "Criminal  Law," 
§  4. 

Suits  to  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  {  3. 

To  enforce  trust,  see  "Trusts,"  f  6. 

To  trj-  tax  title,  see  "Tasation,"'^  i  & 

S    !•    Stetntes  of  Umltation. 

Limitation  net  of  1850  renders  ineffective  the 
old  doctrine  that  defendant  in  possession  would 
be  protected  against  an  action  brought  by  an 
administrator  to  recover  realty,  when  the  ad- 
ministration was  stale. — Bullock  ▼.  Dunbar 
(Oa.)  783. 

A  demand  barred  by  limitations,  if  asserted 
in  a  legal  form,  is  e<iunll.v  barred  in  equity. — 
Redford  v.  Clarke  (Va.)  630. 

{  2.    Conipntatlon  of  period  of  Uaaita- 
tioa. 

Under  Code,  {  103,  a  wife's  right  of  action 
for  trespa.sK  on  land  held  by  herself  and  bus- 
band  by  entirety  is  not  barred  until  the  statu- 
tory period  after  her  husband's  death.— Spruill 
T.  Branning  Mfg.  Co.  (N.  C.)  824. 

Limitations  do  not  run  on  a  duebiU  payable 
on  demand  until  after  demand. — Nash  r.  Wood- 
ward (S.  C.)  895. 

Limitations  run  between  the  trustee  and  the 
cestui  que  trust  in  an  implied  trust— Redford  v. 
CSarke  (Va.)  630. 

Infancy  of  certain  joint  tenants  held  not  to 
prevent  running  of  limitations,  under  Code,  | 
2916,  against  other  tenants.— Redford  v.  Clarke 
(Va.)  630. 

I   8.    Aeknowledgaieat,      bow      proatlse, 
«ad  p«rt  pajraieat. 

An  indorsement  of  a  judgment  on  a  note, 
made  while  the  note  is  in  force,  is  evidence  of 
the  fact  of  payment;  but,  where  the  date  of 
the  indorsemeut  shows  that  it  was  made  after 
the  statute  of  limitations  had  barred  an  ac- 
tion on  the  note,  proof  of  actual  payment  must 
be  made  by  Independent  evidence.— Bond  t. 
Wilson  (N.  C.)  182. 

Balance  found  due  on  running  account  at  end 
of  year  held  not  a  payment  on  a  note  given  by 
the  party,  so  as  to  Btop  the  running  of  lim- 
iUtions.— Nash  v.  Woodward  (S.  C.)  895. 

The  fact  that  one  is  insolvent  when  he  re- 
Tires  debt,  under  Code.  {  2922,  held  not  to 
show  collusion. — Robinson  v.  Bass'  Adm'r  (Va.) 
660. 

(  4.    Pleadlms,   oTideaoe,   trial,   maA  re- 
tIow. 

In  an  action  on  notes,  where  defendant  plead- 
ed limitations  and  alleged  that  indorsements 
were  made  without  his  authority  and  without 
payments,  evidence  held  to  entitle  him  to  in- 
structions that,  if  the  indorsements  and  pay- 
ments were  made  without  his  authority,  he 
would  not  be  bound.— Bond  T.  Wilson  (N.  C.) 
182. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  S  1. 

Of  master,  see  "Master  and  Servant,"  |  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abate- 
ment, see  "Abatement  and  Revival,"  {  1. 


roads,"  f  9. 

LOAN  COMPANIES. 

See  "Building  and  Loan  Assodations." 

LOCAL  UWS. 

See  "Statutes,"  {  2. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  I  2. 

LOGS  AND  LOGGING. 

A  coniplaiut  stating  that  defendant  sold  plain- 
tiff certain  standing  timber,  but  that  his  title 
was  defective,  with  no  allegations  of  coTenant 
or  fraud,  did  not  state  a  cause  of  action. — 'Zim- 
merniau  v.  Lynch  (N,  C.)  841. 

LOOKOUT. 

See  "BaUi-oads,"  f  8. 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MAINTENANCE. 

See  "Champerty  and  Maintenance." 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment." 

{   1.    Nature      and      eommeBoement      of 
prosecntlon. 

Malicious  doing  of  lawful  act  in  a  lawful 
manner  is  not  actionable. — Porter  v.  Mack  (W. 
Va.)  459. 

Malicious  institution  of  suit,  in  order  to  sac- 
riiice  propert,v  of  defendant  and  destroy  his 
business,  lifld  to  render  plaintiff  in  such  suit 
liable  for  malicious  prosecution. — Porter  t. 
Mack  (W.  Va.)  459. 

Action  by  one  who  has  assumed  the  debt  of 
another,  and  is  the  agent  of  a  creditor  to  col- 
lect such  debt,  held  not  to  render  him  liable 
for  malicious  prosecution,  though  he  may  t>e 
I  liable  on  his  contract. — Porter  v.  Mack  '  ( W. 
Va.)  459. 

It  is  unlawful  to  maliciously  institute  suit 
without  probable  cause. — Porter  v.  Mack  (W. 
Va.)  459. 

Where  defendants  in  good  faith  believe  ac- 
tions brought  when  necessary,  they  are  not  lia- 
ble in  malicious  prosecution,  though  procee<l- 
ings  were  without  just  foundation.— Porter  v. 
Mack  (W.  Va.)  459. 

f  2.    Waat  of  probable  eavae. 

On  question  of  probable  cause,  the  facts  and 
the  knowledge  of  defendants  must  be  viewed 
from  their  standpoint. — Porter  v.  Mack  (W. 
Va.)  459. 

I  8.    Aotlona. 

Declaration  charging  conspiracy  to  destroy 
plaintiff's  business  by  malicions  suit  must  al- 
lege prosecution  without  probable  cause. — Por- 
ter V.  Mack  (W.  Va.)  469. 
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une  DnraeD  ib  on  piamun  in  acuoD  lo 
cious  prosecution  to  show  want  of  pi 
cause. — Porter  t.  Mack  (W.  Va.)  450, 

Plaintiff  in  malicions  prosecution  mus' 
facts  precluding  reasonable  ground  of 
warranting  defendants  in  maintaining  1 
leged  malicioas  action. — Porter  v.  Mac 
^•a.)  459. 

MALPRACTICE. 

See  "Physicians  and  Surgeons." 

MANDAMUS. 

Mandamas  to  compel  allowance  of  bill 
ceptions,  see  "Exceptions,  Bill  of,"  I  2. 

(  1.     Subjects   and   purposes   of  rel 

Under  Pol.  Code,  §  464,  an  ordinary  ^ 
compelled  by  mandamas  to  make  a  stat 
of  the  orders  whicli  had  been  drawn  I 
predecessor  in  oillce  on  a  fund  in  his  ha 
Aaron  v.  German  (Ga.)  713. 

Mandamus  will  lie  to  compel  county  ol 
who  hare  received  the  hire  of  misdem 
conTictb  to  apply  the  funds  for  the  paym< 
the  fees  to  the  ofBcers  of  the  court,  as  r 
ed  by  Pen.  Code,  $  1007.— Pulaski  Coui 
De  Lacy  (Ga.)  741. 

Where  a  judge  refuses  to  entertain  a  n 
in  vacation  to  set  aside  a  jadgment  in  a 
iual  case,  and  a  bill  of  exceptions  is  filec 
supreme  court  will  not  by  mandamus  c( 
the  judge  to  do  any  act  which  would  supo 
the  judgment  souKht  to  be  set' aside.— Uu: 
▼.  State  (Ga.)  997 ;  Same  v.  Hart,  Id. 

Mandamus  will  not  lie  against  a  city  chi 
police  to  compel  the  payment  of  money  co 
ed  as  fines  to  the  treasurer  of  the  county  s^ 
fund,  instead  of  city  treasurer. — Bearde 
Kullam  (N.  C.)  204. 

Under   Act   March  3.   1898,   duty   of  o; 
Inspector  in   deciding  whether  or  not  ce 
grounds  were  nntural  oyster  beds  lield  a 
cial  act:  so  that  mandamus  will  not  lie  to 
pel  an  alteration  of  his  decision. — Kowe  v.  1 
gell  (Va.)  609. 

Where  public  officers  at  the  expirntioi 
their  term  refuse  to  deliver  property  per 
ing  to  the  office  to  their  successors,  niandii 
will  lie  to  compel  such  delivery,  though  in 
termining  its  po»ses.«iion  the  title  to  the  c 
is  incidentally  questioned.— Sinclair  v.  Yi 
(Va.)  907. 

Mandamus  does  not  lie  to  enforce  payi 
of  a  claim  for  school  supplies  against  the  b 
of  education,  where  no  judgment  has  been 
tered. — Poling  v.   Board  of  Education  of 
trict  of  Philippi  (W.  Va.)  357. 

Mandamus  does  not  lie  to  enforce  paymer 
order  issued  by  board  of  education  or  to  sat 
judgment  against  it.— I'oliug  v.  Board  of  I 
cation  of  District  of  Philippi  (W.  Va.)  357 

Where  board  of  education  refuses  to  coi 
er  claim  against  it,  mandamus  lies  to  con 
it  to  act  thereon. — Poling  v.  Board  of  Edi 
tion  of  District  of  Philippi  (W.  Va.)  357. 

Mandamus  will  lie  to  correct  an  impr< 
amotion  from  office. — Schmulbach  v.  Spe 
(\V.  Va.)  424. 

Mandamus  lies  to  restore  one  deprived  of 
office  by  the  illegal  appointment  of  his  sui 
sor,  though  such  successor  is  in  possession 
facto.— Schmulbach  v.  Speidel  (W.  Va.)  42- 

Mandamas  will  not  lie  to  reverse  decision 
fusing  costs.— Roberts  v.  Paull  (W.  Va.)  47t 
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ordinary  diligpnce.  the  master  will  not  be  lia- 
ble for  injuries  to  the  servant.— Baxlcy  v.  Sutil- 
>a  Mfg.  Co.  (Ga.)  730. 

A  railroad  company  held  responsible  to  its 
£mploy6  for  all  injuries  received  in  coupliug 
ears  with  old-style  couplers,  which  would  not 
tave  occurred  had  the  car  been  provided  with 
modern  self-acting  couplers. — Harden  v.  North 
Carolina  K.  Co.  (X.  C.)  1S4. 

Where,  in  the  proper  discbarge  of  bis  duties, 
plaiutilT  used  a  drain  pipe  on  an  engine  to  pull 
himself  up  on  the  tender,  it  was  negligence  for 
the  railroad  company  to  furnish  an  engine  with 
a  pipe  which  gave  way  while  so  used. — Coley  v. 
North  Carolina  R.  Co.  (X.  C.)  l'J5. 

An  instruction  as  to  the  defendant's  liability 
to  furnish  reasonably  safe  appliances  to  the 
employes  held  to  have  been  erroneously  refus- 
ed under  the  evidence.— Norfolk  &  W.  Ry.  Co. 
V.  Cromer's  Adm'r  (Va.)  54. 

A  railroad  company  is  not  liable  for  injuries 
Mustained  by  an  employe  by  the  giving  way 
of  the  foundation  on  which  an  embankment 
rests,  where  it  was  made  by  a  different  com- 
pany 40  years  before  the  accident,  and  there 
was  no  obvious  defect  in  its  construction. — 
Norfolk  &  W.  Ry.  Co.  t.  Poole's  Adm'r  (Va.) 
6-27. 

I  4.    —  Fellow  ■erraat*. 

Railroad  company  held  liable  for  injuries  to 
i;mployd  by  negligence  of  other  employes,  wheth- 
er injuries  were  connected  with  running  of 
train  or  not. — Southern  Ry.  Co.  T.  Johnson 
(Ga.)  235. 

The  presumption  that  a  master  had  employed 
a  competent  fellow  servant  held  not  overcome 
by  the  evidence. — Baxley  v.  Satilla  Mfg.  Oo. 
<Ga.)  730. 

An  instruction  authorizing  recovery  notwith- 
standing the  negligence  of  a  fellow  servant 
held  erroneous. — Norfplk  &  W.  Ry.  Co.  v. 
Cromer's  Adm'r  (\a.)  54. 

Foreman  of  lumber  camp,  riding  from  camp 
to  mill  on  log  train,  held  a  fellow  servant 
with  employes  operating  such  train.— Sander- 
son V.  Panther  Lumber  Co.  (W.  Va.)  308. 

i  5.     ^—   Risks  assmned  by  serTant. 

Instruction  thot  plaintiff  was  not  guilty  ot 
contributory  negligence,  unless  the  act  which 
he  was  ordered  by  his  foreman  to  do  was  "es- 
sentially hazardous,"  held  proper. — Allison  v. 
Southern  Ry.  Co.  (N.  C.)  91. 

I'ikIpi-  Priv.  T.aws  1897.  t:  5i'>.  §  1.  all  railroad 
companies  opcratiuK  iu  the  stati'  arc  ik'iiiivcd  of 
the  defense  of  assiiniptiHii  of  risk  by  Ihi-ir  em- 
ployes, but  not  o£  the  defense  of  contributory 
negliKoiice.— I'oley  v.  North  Carolina  U.  Co. 
(N.  C.)  I'X). 

TTiider  Priv.  Laws  lcS!)7,  c.  .5(!.  B  1.  2.  a  rail- 
road coiiiiiany  cannut  set  iip  thi'  ilefi-nse  nf  as- 
sumption of  risk  in  an  action  for  injuries  to  an 
emiiliive. — Tlionias  v.  lialeit^li  iV;  .^.  .\ir  Line  K. 
Co.  (N.  C.)  20L 

Priv.  Laws  1807.  e.  50.  deprives  a  railroad 
company  of  the  defense  of  assumption  of  risk 
in  an  action  by  one  of  its  servants  for  personal 
injuries.— Cogdell  v.  Soiitheiu  Ry.  Co.  (N.  C.) 
202. 

Evidence  held  to  show  that  employe,  in  an 
oetion  for  personal  injuries  from  defi'itive  nia- 
chinerv.  had  assiinieil  the  lisU. — Ansley  v. 
Anieriraii  Tohaen.  CVi.  (N.  C.)  Sl!>. 

\n  instrnitlon  antlioiiziii);  a  rcenvei-y  if  the 
defendant's  negligence  was  the  proximate  cause 
if  the  a(:ci<lent  held  erroneous,  where  there  was 


his   service   after   knowledge  thereof. — oander- 
.son  V.  Panther  Lumber  Co.  (W.  Va.)  368. 
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(  6.     CoBtxilratory 

serrakt. 

Where  the  evidence  shows  that  plaintiff  was 
employed  by  defendant,  and  that  his  negligence 
directly  contributed  to  his  injury,  a  nonsuit 
was  properly  granted.— Roberts  v.  Albany  & 
N.  Ry.  Co.  (Ga.)  G98. 

Instruction  as  to  contributory  negligencv, 
where  plaintiff  obeys  order  of  his  employer  in 
a  moment  of  extreme  hazard,  held  proper. — 
Allison  v.  Southern  Ry.  Co.  (X.  C.)  91. 

To  constitute  recklessness  in  a  railroad  em- 
ploye iu  the  use  of  defective  machinery,  the 
danger  of  its  use  must  be  so  great  that  there 
are  more  chances  against  its  safe  use  than  there 
are  iu  favor  of  it.— Coley  v.  North  Carolina  R. 
Co.  (N.  C.)  195. 

Under  Priv.  Laws  1897,  c.  56,  §  1,  the  use  of 
machiner.v  obviousl.v  defective  will  not  prevent 
recovery  by  a  railroad  employ^  for  injury  occa- 
sioned thereby,  unless  there  is  a  reckless  indif- 
ference to  probable  consequences.— <.'oley  v. 
North  Carolina  R.  Co.  (N.  C.)  195. 

In  an  action  by  a  section  hand  for  injuries 
against  a  railroad  company,  held,  that  plaintiff 
was  not  guilty  of  contributory  negligence. — 
Thomas  v.  Raleigh  &  A.  Air  Line  R.  Co.  (N. 
C.)  201. 

The  servant,  doing  dangerous  work,  is  not 
guilty  of  contributory  negligence,  unless  he 
does  it  in  a  negligeut  manner,  or  unless  the 
probabilities  of  injury  from  its  performance 
exceed  those  of  safety.— Cogdell  v.  Southern 
Ry.  Co.  (N.  C.)  202. 

i  7.     — —  Actions. 

Refusal  of  nonsuit  in  action  by  railroad  em- 
ploy* against  company  A«/<i  not  error. — Sootb- 
crn  Ry.  Co.  v.  .TohnBon  (Ga.)  235. 

The  question  of  recklessness  in  the  use  of  de- 
fective machinery  by  a  railroad  emplo.v^  is  one 
of  fact  for  the  jury.— Coley  v.  North  Carolina 
R.  Oo.  (N.  C.)  195. 

In  an  action  for  personal  injuries,  the  court 
properly  refused  to  charge  as  to  contributorj- 
negligence  on  an  issue  whether  defendant  was 
negligent,  especially  where  it  gave  such  charge 
as  a  separate  issue. — Cogdell  v.  Southern  Ry. 
Co.  (N.  C.)  -202. 

An  in.^truction  singling  out  the  absence  of  a 

certain  appliance  as  controlling  evitlencc  of  thi- 
defendant's  uegligeuce.  without  regai-«i  to  th«- 
other  facts  proved,  held  error. — Norfolk  &  W. 
Ry.  Co.  V.  Cromer's  .\dm'r  (Va.)  ■>4. 

In  an  action  for  the  death  of  an  employ^,  the 
defendant  hild  not  bound  to  sustain  a  plea  of 
contributory  negliscnce  by  proof  that,  but  for 
the  allegeil  contributory  negligence  of  plaintiff, 
the  accident  would  not  have  occurred. — Norfolk 
iV  W.  Ry.  Co.  v.  Cromer's  .\dnrr  (Va.)  54. 

The  burden  of  proof  is  on  plaintiff  to  show 
the  defendant's  negligence. — Norfolk  &  W.  Ry. 
Co.  V.  Cromer's  .\din'r  (Va.)  .>t. 

IM.iiutifF  held  not  to  have  shown  negligence 
on  the  part  of  defendant  master  by  a  prep«>n- 
derance  of  the  evidence. — Noi|folk  &  W.  Ky. 
Co.  V.  Poole's  Adm'r  (Va.)  t>27. 

An  instruction  iu  an  action  for  death  of 
servant  held  not  erroneous,  as  making  defend- 
ant railroad  company  responsible  for  the  de- 
fective  construction,  of  roadbed,  when  it  was 
eoiistru<'te(l  by  another  ciuupany  4(1  vears  pre- 
vious to  the  accident. — Norfolk  &  W .  Ky.  Co. 
V.  Poole's  Adm'r  (Va.)  627. 


LCI  a  LIUU     VJ.      AUBLl  UUltTULiS. 

MAYOR. 

See  "Municipal  CorporatioDs,"  t  3. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  f  3. 

MECHANICS'  LIENS. 

I   1.    Rlcht  to  Uea. 

Failure  of  owner  to  record  contract  with  prin- 
cipal contractor  lield  not  to  render  his  pi-op- 
«rty  liable,  except  to  such  as  hare  complied 
with  the  statute.— Niswander  v.  Black  (\V. 
Va.)  431. 

Where  account  has  been  filed  and  notice  giv- 
-en  by  mechanic,  and  owner  fails  to  record  his 
contract,  bis  property  is  liable  for  the  full  of 
the  lien  claim. — Niswander  v.  Black  (W.  Va.) 
431. 

Material  men  furnishing;  material  to  con- 
tractors do  80  at  their  own  risk,  until  it  is  in- 
corporated in  the  building  or  they  notify  own- 
ers that  they  will  look  to  them  for  payment. — 
McConnell  v.  Uewes  (W.  Va.)  436. 

A  material  man  can  have  no  lien  until  his 
material  is  incorporated  in  the  building. — Mc- 
Connell V.  Hewes  (W.  Va.)  430. 

Material  furnished  by  contractor  remains 
the  property  and  at  the  risk  of  the  contractor 
until  incorporated  into  the  building. — McCon- 
•neU  V.  Hewes  (W.  Va.)  430. 

§   2.     ProoeedinKi  to  perfeet. 

Account  and  notice  held  infiufflcient,  under 
Code,  c.  75,  to  entitle  material  man  to  his  lien. 
—Niswander  v.  Black  (W.  Va.)  431. 

{   3.     Eaforoement. 

In  action  to  enforce  material  man's  lien,  fact 
of  service  of  account  and  notice  on  owner  may 
be  proven,  on  proper  allegations  in  bill. — Nis- 
wander V.  Black  (W.  Va.)  431. 

MERGER. 

Of  cause  of  action  in  judgment,  see  "Judgment," 

§8. 
Of  contract,  see  "Contracts,"  §  3. 

MINES  AND  MINERALS. 

{   1.    Title,  oonTeyanoei,  and  eontraeta. 

Oil  lease  held  a  conveyance  of  interest  in 
laud  contingent  on  discovery  and  reduction  to 
possession  of  the  oil  or  gas. — Lawson  v.  Kirch- 
ner  (W.  Va.)  344. 

Oil  lease  construed,  and  held,  that  lessee  is 
bound  to  pay  rental,  though  he  does  not  within 
its  terms  enter  on  the  land  and  complete  a  well. 
— Lawson  v.  Kirchner  (\V.  Va.)  344. 


See  "Infants." 


MINORS. 


MISREPRESENTATION. 

See  "False  Pretenses";  "Fraud." 
Affecting  validity  of  contract,  see  "Oontracts," 
«  1. 

MODIFICATION. 

Of  judgment  or  order  on  appeal,  see  "Appeal 
and  Error,"  {  13. 


Of  personal  property,  see  "Chattel  Mortgages." 
Opcrotion  and  effect  of  usury  laws,  see  "Us- 

urj,"  §  1. 
To  building  and  loan  association,  see  "Building 

and  Loan  Associations." 

S   1.    Tranafer    of    property    mortgaKsd 
or  of  equity  of  redemption. 

Parol  contract  that  a  trust  deed  should  vest 
absolute  title  in  grantee  held  to  convey  to  the 
grantee  title  free  from  the  right  of  redemp- 
tion after  the  expiration  of  an  option  to  pur- 
chase contained  in  the  parol  contract. — Carter 
V.  Griffin  (Ga.)  290. 

f  S.    Payment   or  performance   of   con- 
dition, release,  and  satiifaction. 

Where  one  releases  a  deed  of  trust,  and  takes 
a  new  one  for  his  debt,  a  lienor  subsequent  to 
the  first  deed  of  trust  takes  priority  over  the 
second  deed. — Atkinson  v.  Plum  (W.  Va.)  587. 

{  8.     Forecloenre  by  ezerelae   of  power 
of  sale. 

Where  there  are  two  trustees  in  a  mortgage 
with  power  of  sale,  the  power  devolves  on  the 
survivor. — Cawfield  v.  Owens  (N.  C.)  02. 

The  burden  of  showing  failure  to  properly  ad- 
vertise under  a  mortgage  containing  a  power 
of  sale  held  to  lie  on  the  one  asserting  such 
failure.— Cawfield  v.  Owens  (N.  C.)  62. 

Where  a  mortgage  provides  for  attorney's 
fee  on  foreclosure,  and  the  property  is  sold  in 
settlement  of  the  estate,  the  ottomey  is  not  en- 
titled to  fees.— Walker  v.  Killian  (S.  C.)  887. 

Evidence  in  a  suit  to  remove  a  cloud  on  title 
and  to  subject  the  property  to  a  lien  for  the 
balance  of  price  held  to  show  that  the  tract 
ill  controversy  was  not  embraced  in  the  trus- 
tees' deed  set  out  in  the  record. — Glenn  v.  Au- 
gusta Perpetual  Building  &  Loan  Co.  (Va.)  23. 

§  4,     Foreeloanre  bj  action. 

On  foreclosure  by  junior  mortgagee,  attor- 
ney's fees  should  be  properly  included  in 
amount  due  senior  mortgagee, — Bird  v.  Ken- 
dall (S.  C.)  142. 

Defendant,  purchasing  property  at  foreclo- 
sure, cannot  require  master  to  satisfy  fore- 
closure judgment  contemporaneously  with  her 
coni|)liauce  with  the  terms  of  the  sale.- Barn- 
well V.  Marion  (S.  C.)  873. 

The  court,  on  report  by  master  of  failure  of 
purchaser  at  foreclosure  to  comply  with  bid. 
may  order  resale  ou  different  terms. — Barnwell 
V.  Marion  (S.  C.)  873. 

{  5.     Redemption. 

Where  mortgagee  has  been  in  possession 
more  than  30  years  since  execution  of  mort- 
gage, right  of  redemption  is  barred. — Gray  v. 
Williams  (N.  C.)  813. 

MOTIONS. 

Am'st  of  judgment  in  criminal  prosecutions,  see 
"Criminal  Law,"  8  12. 

CoulinitniK-c  in  civil  actions,  see  "Continuance." 

Direction  of  verdict  in  civil  actions,  see  "Trial," 
§  3. 

Dismissal  or  nonsuit  on  trial,  see  "Trial,"  {  5. 

New  trial  in  civil  actions,  see  "New  Trial,"  |  2. 

New  trial  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  12. 

Opening  or  setting  aside  default  judgment,  see 
"Judgment,"  §  3. 

Keluting  to  pleadings,  see  "Pleading,"  8  6. 

Setting  aside  confirmatiou  of  judicial  sale,  see 
"Judicial  Sales." 

A  motion  in  a  cause  already  upon  the  calen- 
dar should  not  be  docketed  anew. — Ward  v. 
Western  Union  Tel.  Co.  (S.  C.)  670. 


MUNICIPAL  CORPORATIONS. 

See  "Counties" ;  "Schools  and  School  Districts," 

§  1;  "Towua." 
Injunctions  affectine,  see  "Injunction,"  {  2. 
Liceuse  tnxes,  sec  'licenses,"  8  1. 
Mandamus,  see  "Mandamus,"  §  1. 
Ordinances  relating  to  intoxicating  liquors,  see 

"Intoxicatiug  Liquors." 
Recovery  by  city  from  party  causing  injuries, 

see  "Indemnity." 
i^pecial  or  local  laws  affecting,  see  "Statutes," 

8  4. 
Street  railroads,  see  "Street  Railroads." 
Subject  and  title  of  act  affecting,  se«  "Statutes," 

8  5. 

i   1.    Govenunental    powers    and    fttao- 
tloBS  In  ceneral. 

The  constitution  of  the  state  does  not  gnarau- 
ty  to  the  people  of  a  municipal  corporation 
the  absolute  right  of  local  self-government. — 
City  of  Americus  t.  Perry  (Ga.)  1004. 

8   S.    ProoeedlnKS    of    oonnell    or    other 
KOTemlnc  body. 

Where  a.  municipal  tax  ordinance  covered 
given  occupations,  it  was  immaterial  that  a 
subsequent  municipal  body  amended  the  ordi- 
nance to  include  such  occupations  by  name. — 
Johnson  v.  City  of  Macon  (Ga.)  322. 

Municipal  ordinance  held  admissible  in  evi- 
dence, without  pleading,  to  show  negligence  of 
railroad  company  in  violating  it. — Brasington 
V.  South  Bound  R.  Co.  (S.  C.)  6«5. 

8   3.    Oflleers,  acent*,  and  employis. 

Under  a  city  charter  (Acts  ISOO.  p.  127), 
where  the  council  receives  and  disburses  money 
which  should  have  gone  to  <he  treasurer,  and 
upon  which  he  was  entitled  to  a  commission, 
he  may  sue  to  recover  the  same. — City  of  Bax- 
ley  V.  Bolton  (Ga.)  728. 

Where  a  guaranty  company  guaranties  a  city 
against  the  dishonesty  of  the  city  treasurer,  the 
obligation  held  a  voluntary  bond,  and  not  the 
statHtnrv  bond  required  by  the  city  charter. — 
Oity  of  Brunswick  v.  Harvey  (Ga.)  754. 

Where  a  guaranty  company  guaranties  the 
city  against  dishonesty  of  the  city  treasurer, 
and  he  joins  to  save  the  company  harmless, 
and  makes  no  promise  to  the  city,  the  company 
and  the  treasurer  are  not  jointly  liable. — City 
of  Brunswick  v.  Harvey  (Ga.)  754. 

Action  on  a  bond  to  guaranty  a  city  against 
the  fraud  of  the  city  treasurer  held  pre<licated 
on  the  original  bond,  and  an  amendment  seek- 
ing to  recover  on  two  other  bonds  subsequently 
given  for  a  like  amount  is  not  allowable. — 
C^ity  of  Bmnswick  v.  Harvey  ((Ja.)  754. 

A  guaranty  company  held  not  liable  under  the 
original  bond  to  city  for  any  loss  not  discovered 
lor  more  than  six  months  after  its  expiration, 
though  discovered  within  six  months  of  the 
<lismissal  of  the  city  treasurer,  and  during  the 
continuance  of  a  8ubse<iuent  bond. — City  of 
Brunswick  v.  Harvey  (Ga.)  754. 

Under  Acts  1880,  p.  061,  any  authority  which 
the  mayor  and  council  of  the  city  may  have 
luider  their  charter  to  appoint  a  police  force 
cannot  be  exercised,  unless  the  police  commis- 
sioners fail  to  provide  an  edlcicnt  force. — City 
of  Americus  v.  Perry  ((}a.)  H>(H. 

The  general  assembly  has  power  to  provide 
for  the  appointment  of  officers  to  discharge  a 
given  duty,  and  provide  that  vacancies  in  such 
number  may  be  filled  by  those  remaining  in  of- 
fice.—City  of  Americus  v.  Perry  ((in.)  10(M. 

'I'lic  c'licriil  jissi'iiilily  iiKi.v  l.'ikr  I'riiiii  a  niu- 
iiiciial  forporatiiiii  its  iliaitcr  power  rcsijeotiiiK 


ry  (Ga.)  1004. 

Under  Roanoke  City  Charter,  I  60,  the  may- 
or has  an  absolute  power  to  remove  policemen. 
—Smith  ▼.  Bryan  (Va.)  652. 

A  police  officer  is  not  within  Roanoke  City 
Charter,  8  54,  relating  to  the  removal  of  mu- 
nicipal offlcers.— Smith  v.  Bryan  (Va.)  652. 

A  police  officer  is  an  official  of  the  state, 
and  not  of  the  municipality,  and  is  therefore 
not  within  Const,  art.  6,  8  20,  relating  to  the 
removal  of  city  offlcers. — Smith  ▼.  Bryan  (Va.) 
652. 

Election  of  city  officer  by  joint  session  of  city 
conncil  reviewed,  and  held  valid. — Schmulbacb 
T.  Speidel  (W.  Va.)  424. 

A  corporation  can  appoint  a  committee  and 
Invest  it  with  duties  of  administrative  char- 
acter.—Dancer  T.  Town  of  Maunington  (W. 
Va.)  475. 

I  4.     Property, 

Water  terminations  of  the  streets  of  the  city 
of  Brunswick  were  "property,"  within  the 
meaning  of  the  act  of  1872,  so  as  to  authorize 
the  mayor  and  council  to  lease  the  same. — 
Hirsch  v.  City  of  Brunswick  (Ga.)   78«i. 

8  S.     Pnbllc  tmproTements. 

CV)de,  c.  47,  f  34,  as  amended  by  Acts  1806. 
c.  14.  relating  to  municipal  powers,  kefd  con- 
stitutional.— Dancer  r.  Town  of  Mannington 
(W.  Va.)  475. 

City  paving  cross  street,  which  had  not  been 
petitioned  for  according  to  law,  held  liable  for 
cost  thereof.— Dancer  v.  Town  of  Mannington 
(W.  Va.)  475. 

Under  Code,  c.  47,  8  34,  as  amended  by  Acts 
1803,  c.  14,  abutting  property  is  liable  for  only 
two-thirds  of  the  costs  of  paving  between  such 
cross  streets  as  i)etitioned  for  by  the  owners 
of  greater  amount  of  frontage  on  the  street  to 
be  i)a\ed  between  such  cross  streets. — Dancer 
v.  Town  of  Mannington  (W.  Va.)  476. 

i  6.     Torta. 

Instruction  in  an  action  for  injuries  caused 
by  defective  street  lield  erroneoa8.--City  of  Mill- 
cdgeville  v.  Wood  (Ga.)  239. 

Where,  in  an  action  against  the  city,  plain- 
tiff's petition  shows  clearly  that  he  was  in 
fault,  the  petition  is  proi>crly  dismissed  on  de- 
niiirrer.- Abranis  v.  City  of  Waycross  (Ga.) 
090. 

In  an  a<'tion  to  recover  for  Injuries  caused 
by  a  defective  sidewalk,  a  charge  as  to  the 
duty  of  pedestrians  and  contributory  negli- 
gence considered  and  approved. — Neal  ▼.  Town 
of  Marion  (N.  C.)  116. 

In  an  action  to  recover  for  injuries  caused 
by  a  defe<-tive  street,  a  charge  that  construct- 
ing a  sidewalk  on  one  side  of  a  street  does 
not  necessarily  excuse  a  city  from  keeping  the 
other  side  in  repair  approved.— Neal  v.  Town 
of  Marion  (N.  O.)  116. 

In  an  action  to  recover  for  injuries  caused 
by  a  defective  sidewalk,  a  charge  as  to  the 
duty  of  cities  to  keep  streets  and  walks  in  re- 
pair, and  liability  for  failure  to  do  so,  consid- 
ered and  approved.^Neal  T.  Town  of  Marion 
(N.  C.)  116. 

In  an  action  to  recover  for  injuries  caused 
by  falling  into  a  hole  in  the  street,  a  charge 
that  it  is  not  necessarily  negligent  to  walk  on 
a  street  where  there  is  no  sidewalk,  when  there 
is  a  sidewalk  on  the  other  side,  approved. — 
Neal  V.  Town  of  Marion  (N.  C.)  116. 

An  employe  of  the  (ire  ilepartmeut  of  a  city 
cannot   recover   for   injuries  sustained   by   hiiii 


arising   from    its   noxious   condition. — Williams 
V.  Town  of  Greenville  (N.  C.)  977. 

Where  a  drain  constructed  by  a  municipal 
corporation  through  Its  negligence  becomes 
choked  with  refuse  and  overflows  the  premises 
of  an  adjacent  landowner,  the  corporation  is 
liable  for  any  damages  to  the  property.— Wil- 
liams V.  Town  of  Greenville  (N.  C.)  977. 

In  an  action  for  personal  injair,  an  instruc- 
tion that  a  pedestrian  has  the  right  to  presume 
that  the  street  and  sidewalk  are  safe,  and, 
though  plaintiff  knew  of  their  bad  condition, 
their  use  by  her  was  not  negligence,  and  did 
not  impose  upon  her  the  duty  of  extraordinary 
care,  nejd  erroneous.— City  of  Winchester  v. 
Carroll  (Va.)  37. 

In  an  action  for  personal  injury,  an  instruc- 
tion that  walking  from  a  sidewalk  into  a  street 
where  there  was  no  crossing  did  not  of  itself 
constitute  contributory  negligence  held  errone- 
ous, as  not  applicable  to  a  case  where  the  iu- 
jnred  person  knew  of  the  dangerous  condition 
of  such  sidewalk  and  street. — City  of  Winches- 
ter V.  Carroll  (Va.)  37. 

Though  the  charter  of  defendant  did  not  con- 
fer on  it  the  power  of  lighting  its  streets,  its 
assumption  of  that  duty  under  Code,  i  103S, 
conferring  upon  cities  the  power  to  light  their 
streets,  rendered  it  liable  for  negligence  in  the 
performance  thereof. — City  of  Winchester  t. 
Carroll  O'a)  37. 

In  an  action  for  personal  injury,  on  the  ques- 
tion as  to  tlic  locus  in  quo  being  a  public  street, 
evidence  liild  to  show  that  such  was  the  case. 
—City  of  Winchester  v.  Carroll  (Va.)  37. 

{  7.     Fiscal    managemeBt,    pnbllo    debt, 
■eonrities,  and  taxation. 

A  city  council,  which  has  issued  bonds  paya- 
ble in  30  years  and  bearing  6  per  cent  inter- 
est, has  power  to  change  the  nonnegotiated 
bonds,  making  them  payable  in  30  years  from 
the  change  and  bearing  4  per  cent. ,  interest. — 
City  of  Radford  v.  Heth  (Va.)  99. 

Under  Acts  1895-96,  p.  93,  a  municipal  cor- 
poration held  to  have  power  to  impose  taxes 

on  all  subjects  not  withheld  from  taxation  by 
the  legislature. — Newport  News  &  O.  P.  Ry.  & 
Klectric  Co.  v.  City  of  Newport  News  (Va.) 
643. 

The  fact  that  the  lines  of  a  street  railway 
system  extend  beyond  the  limits  of  any  one 
municipality  does  not  prevent  its  taxation  by  a 
cit.v  whose  streets  it  traverses. — Newport  News 
&  O.  P.  Ry.  &  Electric  Co.  v.  City  of  New- 
port News  (Va.)  C45. 

Where  a  city  is  granted  general  power  to  tax, 
it  has  all  the  powers  of  the  legislature  in  re- 
Knrd  to  taxation.— Woodall  v.  City  of  Lynch- 
burg (Va.)  915. 

i  8.     Actions. 

Where  inhabitants  of  city  are  incorporated 
under  the  name  of  "City  of  H.,"  a  summons 
was  properly  directed  against  it  under  such 
name.- Loughran  v.  City  of  Hickory  (N.  C.) 

A  summons  against  the  city  was  properly 
served  on  the  mayor  and  on  the  secretary  of 
the  board  of  aldormen. — Loughran  t.  City  of 
Hickory  (N.  O.)  40. 

MURDER. 

See  "Homicide,"  t  1. 

NAMES. 

Designation  of  parties  to  action,  see  "Parties," 
5  3. 


NEGLIGENCE. 

Constituting  ground  for  exemplary  damages,  see 
"Damagis."  i  2. 

By  parUeutar  ctassee  of  parties. 

See  "Carriei-s,"  §$  1,  3;  "Municipal  Corpora- 
tions," $  6;  "Raihwads,"  §§  4-10;  "Street 
Railroads,"  {  2. 

Employers,  see  "Master  and  Servant,"  §S  2-7. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  S  1. 

CcmdUian  or  use  ofvarHeular  speda  of  property, 

icorte,  or  machinery. 
See   "Railroads,"   §§  4-10;  "Street  Railroads," 
S2. 

Contributor]/  negligenee. 

Of  passenger,  see  "Carriers,"  |  4. 

Of  person  injured  by  railroad,  see  "Railroads," 

§8. 
Of  person  Injured   by  street  car,   see   "Street 

Railroads,"  i  2. 
Of  person  injured  on  city  street,  see  "Municipal 

Corporations,"  {  C. 
Uf  person  injured  on  highway,  see  "Highways," 

8  4. 
Of  servant,  see  "Master  and  Servant,"  i  6. 

!    1.    Aots      or      omlraloBS      ooiutltiitlng 
neKligenoe. 

Landowner  is  not  liable  to  a  child  trespassing 
by  reason  of  the  unsafe  condition  of  defend- 
ant's premises. — Uthermohlen  v.  Bogg's  Run 
Min.  &  Mfg.  Co.  (W.  Va.)  410. 

One  operating  a  cable  to  haul  coal  cars  from 
his  mire  held  not  liable  for  injuries  to  tres- 
passing child. — Uthermohlen  v.  Bogg's  Run  Min. 
&  Mfg.  Co.  (W.  Va.)  410. 

There  must  be  a  duty  resting  by  law  on  one 
person  to  charge  him  with  damage  from  tho 
negligence  of  another. — Uthermohlen  v.  Bogg's 
Run  Min.  &  Mfg.  Co.  (W.  Va.)  410. 

§  2.    Proximate  oanse  ot  InJnrT. 

Failure  to  give  notice  of  the  approach  of  a 
train  to  a  person  near  a  railroad  track  by  de- 
fendant's permission  held  not  to  authorize  re- 
covery for  injuries,  where  such  failure  was  not 
the  proximate  cause  of  the  accident.— Coleman 
V.  AVrightsvUle  &  T.  R.  Co.  (Ga.)  247. 

Where,  between  alleged  negligence  of  de- 
fendant and  damages  sustained  by  plaintiff,  an 
independent  criminal  act  intervened,  the  peti- 
tion will  be  dismissed  on  general  demurrer. — 
Andrews  v.  Kiusel  (Ga.)  300;  Kinsel  v.  An- 
drews, Id. 

f  3.     Actions. 

Where  plaintiff  alleged  several  different  acts 
of  negligence,  held  error  to  charge  that.  If 
defendant  was  negligent  in  any  of  the  partic- 
ulars, it  would  be  liable,  as  authorizing  recov- 
ery, though  defendant's  negligence  had  not  ma- 
tori.iUy  contributed  to  the  injury.- Alabama 
Midland  Ry.  Co.  v.  Guilford  (Ga.)  794. 

In  an  action  against  a  railroad  company  for 
negligently  causing  injury  to  plaintiff,  the  de- 
fense of  contributory  negligence  must  be  plead- 
ed by  answer,  and  not  by  demurrer. — Smith  v. 
Southern  Ry.  Co.   (N.  C.)  86. 

In  an  action  for  personal  injury,  it  is  not  in- 
cumbent upon  the  plaintiff  to  aver  that  he  in 
not  guilty  of  contributory  negligence. — City  of 
Winchester  v.  Carroll  (Va.)  37. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 


NEW  TRIAL. 

In  action  for  breach  of  contract,  see  "Con- 
tracts," i  6. 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  12:  "Homicide."  i  0. 

Jurisiliction  of  particular  courts  to  grant  new 
trials,  see  "Courts,"  8  4. 

Necessity  of  motion  for  purirase  of  reriew,  see 
"Appeal  and  Error,"  |  4. 

Opening  or  vacating  judgment,  see  "Judgment," 
8  6. 

Keniand  by  appellate  court  for  new  trial,  see 
"Api>eal  and  Error,"  8  13. 

I  1.     Oronads. 

Kvidcnce  held  not  to  warrant  the  verdict, 
and  therefore  new  trial  should  be  granted 
without  regard  to  other  special  assignments  of 
error  in  the  motion. — Central  of  Georgia  Ry. 
Co.  T.  Black  (Ga.)  247. 

Evidence  held  to  support  the  verdict  in  an 
action  on  a  note,  and  hence  it  was  error  for  the 
court  to  grant  a  new  trial  for  errors  in  a 
charge.-Hall  v.  Rogers  ((Ja.)  250. 

Where  there  is  no  error  in  admitting  or  re- 
jecting evidence,  and  a  verdict  is  demanded  by 
the  law  and  evidence,  it  is  error  to  grant  a  new 
trial  for  error  in  the  instructions.— Commer- 
cial Guano  Co.  v.  Neather  (Ga.»  299. 

Where  the  evidence,  while  conflicting,  was 
siittlcieut  to  sustain  the  verdict,  a  refusal  of  a 
new  trial  was  proper.— Savannah,  F.  &  W.  Ry. 
Co.  V.  Tyre  (Ga.)  (599. 

Improperly  allowing  an  amendment  to  a  pe- 
tition is  not  a  ground  for  a  motion  for  a  new 
trial.— Bullock  v.  Cordele  Sash,  Door  &  Lumber 
Co.  (Ga.)  734. 

A  new  trial  will  not  be  gi-anted  for  error  in 
compelling  attorney  for  defendant  to  introduce 
a  document  in  evidence,  where  defendant  in  his 
answer  admits  its  existence.— Bullock  v.  Dun- 
bar (6a.)  783. 

That  a  judgment  does  not  follow  the  verdict 
is  no  ground  for  a  new  trial,  bat  the  point 
shonld  be  made  by  direct  exceptions. — Bullock 
V.  Dunbar  (Ga.)  783. 

Refusal  to  hear  a  demurrer  or  motion  to  dis- 
miss cannot  be  made  the  subject  of  a  complaint 
in  a  motion  for  new  trial. — Waldrop  v.  Wolff 
(Go.)  830;  Wolff  v.  Waldrop,  Id.;  Hayes  v. 
Wolff,  Id.;   Wolff  V.  Hayes,  Id. 

Where  the  damages  awarded  in  an  action  on 
a  contract  are  substantially  in  excess  of  the 
amount  justified  by  the  evidence,  the  court  will 
award  a  new  trial,  though  it  is  claimed  the  mo- 
tion for  new  trial  did  not  rc<iuest  the  setting 
aside  of  the  verdict  on  that  ground. — Rowland 
Lumber  Co.  v.  Rosb  (Va.)  922. 

8   2.     Prooeediuc*  to  procure  aeir  trlaL 

The  court  will  adopt  that  constmction,  con- 
tinuing motion  for  new  trial,  placed  on  it  by 
the  juiisc  at  final  hearing.— Brown  v.  Richards 
(Ga.)  224. 

Where  an  application  for  a  new  trial  was  or- 

deri-d  to  be  heard  on  the day  of  , 

ISHIO,  and  was  not  heard  at  the  next  succeed- 
ing term,  it  stood  coutinued  to  the  next  term, 
rognrrtle««  of  the  terms  of  the  original  order. — 
Shockley  v.  Turnell  (Ga.)  279. 

.Tudgnipiit  dismissing  motion  for  new  trial  for 
wnnt  of  approved  tiricf  of  ovidonce  affirmed. — 
Hamburger  v.  Jackson  (Go.)  300. 


Ac-tion  by  on  behalf  of  incompetent,  see  "Insane 
Persons,"  8  2. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit" 
On  trial,  see  "Trial,"  {  5. 

NOTARIES. 

The  duty  of  appointin|;  a  notary  public  is  on 
the  judge  of  the  superior  court  and  not  oo 
the  court. — Steinheimer  v.  Jones  (Ga.)  241. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Of  adverse  claim,  see  "Adverse  Possession,"  {  1. 
Of    survey    after    action    for    ejectment,    see 
"Ejectment"  (  2. 


OBJECTIONS. 

Presentation  of  grounds  for  review, 
peal  and  Error,    8  4. 


see  "Ap- 


OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "(Xtnstitutioual  Law,"  8  4. 

OBSTRUCTING  JUSTICE. 

On  trial  for  resisting  an  officer  in  executing 
a  mortgage  fi.  fa.,  where  the  fi.  fa.  was  not  a 
legal  process,  it  was  inadmissible  in  evidence. 
—Searcy  v.  State  (Ga.)  235. 

OBSTRUCTIONS. 

Of  easements,  see  "Easements,"  8  1- 
Of  highways,  see  "Highways,"  8  4. 
Of  process,  see  "Obstructing  Justice." 

OFFICERS. 

Application  of  convict  hire  to  payment  of  offi- 
cers' fees,  see  "Convicts." 

Detinue  to  recover  property  belonging  to  of- 
fice, see  "Detinue." 

Injunctions  affet-ting,  see  "Injunction,"  |  2. 

Mandamus,  see  "Mandamus,    8  1- 

Quo  warranto,  see  "tjuo  Warranto." 

Resisting  officer,  see  "Obstructing  Justice." 

Vested  right  to  office,  see  "Constitutional  I.aw," 
8  3. 

ParUeuIar  <Aa»*es  cif  officers. 

See  "Clerks  of  Courts";  "Judges";  "Justices  of 
the  Peace";  "Notaries";  "Receivers";  "Sher- 
iffs and  Constables." 

('orporate  offlcci-s,  see  "Corporations,"  S  2. 

Highway  ofllcers,  see  "Highways,"  8  2. 

Municipal  officers,  see  "Municipal  Oorporation-s" 
8  3. 

State  officers,  see  "States,"  8  1. 


8  1. 


Appointmeat, 
teanre. 


qnaliflcatiom,      aad 


Where  a  stalntc  fi.xiiig  the  duciii.ni  oi  :iu 
offlcinl  term  is  ambiptious.  it  must  be  i-<in- 
Btnied  so  as  to  limit  the  term  to  the  shortest 
period. — Smith  v.  Bryan  (Va.)  (352. 


Resignation  of  officer,  when  accepted,  enda 
proceeding  to  remoTe  him,  nndcr  Code  18S@. 
c.  7,  i  7.— Roberts  v.  Paull  (W.  Va.)  470. 

OIL  LEASES. 

See  "Mines  azi4  Minerals,"  §  1. 

OPENING. 

JadgDient,  see  "Judgment,"  SI  3,  6. 

OPINION  EVIDENCE. 

In  ciril  actions,  see  "Evidence,"  {  8. 


ORDERS. 

lable  orders, 

ORDINANCES. 

mceg,  see  "Mu 

OYSTERS. 


Iteview  of  appealable  orders,  see  "Appeal  and 
Error." 


Municipal  ordiuaoces,  see  "Municipal  CJorpora- 
tions,"  i  2. 


See  "FiBh.' 


PARENT  AND  CHILD. 

See  "Bastards";  "Guardian  and  Ward";  "In- 
fants." 

Custody  of  children  on  divorce,  see  "Divorce," 
5  3. 

Where  a  father  commits  custody  of  infant 
child  to  its  grandmother,  to  be  maintained,  be 
cannot  reclaim  custody,  unless  he  can  show 
that  the  change  would  promote  the  child's 
moral  or  physical  -welfare.— Kletcher  v.  Hick- 
man (W.  Va.)  371. 

PAROL  EVIDENCE. 

In  dvll  actions,  see  "Evidence,"  i  5. 

PARTICULARS,  BILL  OF. 

See  "Indictment  and  Information,"  {  2. 

PARTIES. 

Admissions  as  evidence,  see  "Evidence,"  §  3. 

l>eath  ground  for  abatement,  see  ".Abatement 
and  Revival,"  §  2. 

Domicile  or  residence  as  affecting  venue,  see 
"Venue,"  $  2. 

In  action  to  enforce  right  of  aubrogation,  see 
"Subrogation." 

In  equity,  see  "Equity,"  {  3. 

I'ersons  concluded  by  judgment,  see  "Judg- 
ment," i  9. 

Rights  aud  liabilities  as  to  costs,  see  "Costs," 
«  2. 

Rights  and  liabilities  as  to  usury,  see  "Usury," 

«  1. 
To  action  by  assignee,  see  ".Assignments,"  {  3. 
To  assignment,  see  "Assignments,"  §  2. 

I    1.     Defendants. 

Under  the  constitution  of  181)8  and  the  Code, 
the  rights  of  the  parties  to  an  action  may  be 
administered,  whether  legal  or  e(|uitable,  aud 
the  rights  of  defendants,  as  between  them- 
selves, may  be  adjusted  in  an  action  against 
them.— Smith  v.  Richards  tX.  C.)  5. 

Where  one  not  a  party  to  a  bill  files  a  peti- 
tion alleging  an  interest  therein,  plaintiff  must 


8   «.     x«ew  parties  ana  cnaBge  oi  paraea. 

On  motion  to  set  aside  a  decree,  it  is  proper 
to  Allow  any  one  who  has  a  substantial  interest 
therein  to  intervene.— Walker  v.  Equltabler 
Mortg.  Co.  (Ga.)  1010. 

Under  Code,  §  183,  held  proper  to  permit  in' 
snrance  companies  who  had  paid  losses  on 
property  destroyed  by  fire  to  join  in  a  pending 
action  against  a  railroad  company,  alleged  to 
have  caused  the  fire  by  its  negligence. — Dob' 
son  V.  Southern  Ry.  Co.  (N.  C.)  42. 

I  3.     DesiKsatloa  and  desorlptlon. 

A  petition  by  an  ordinary  for  the  use  of  a: 
named  woman  "and  her  three  minor  children" 
held  not  demurrable  on  the  ground  that  the* 
names  of  all  the  plaintiffs  are  not  set  out. — 
Mathis  V.  Fordham  (Ga.)  324. 

PARTITION. 

i    I.    Aotlon*  for  partition. 

In  partition,  the  court  will  resell  lands  in 
such  parcels  as  will  best  serve  the  interest  of 
those  having  tlie  largest  claim  therein.— Walker 
V.  Killian  (S.  C.)  887. 

In  a  suit  for  partition  by  one  claiming  under 
an  invalid  tax  deed,  defendant  may  allege  in 
his  answer  defects  in  the  sale  and  deed,  and 
ask  that  the  same  may  be  set  aside.— Collins- 
V.  Sherwood  (W.  Va.)  603. 

PARTNERSHIP. 

i   1.     Rights  and  UabUltles  a«  to  third 
person*. 

In  an  action  by  a  creditor  of  a  firm,  the 
amount  due  by  one  partner  of  the  firm  for  his 
admission  is  a  firm  asset,  and  cannot  be  order- 
ed paid  into  court.— Huffman  v.  Huffman  (S. 
C.)  963. 

A  firm  debtor  cannot  apply  his  debt  to  one 
due  hiiu  from  an  individual  partner. — Lew^is  v. 
Crane  (W.  Va.)  347. 

In  attachment  in  equity  against  a  firm,  all 
the  partners  should  be  before  the  court. — BrowB 
V.  (iorsuch  (W.  Va.)  .376. 

It  is  error  to  abate  attachment  in  equity 
against  a  firm,  where  one  partner  has  been 
8cr»'ed,  be<'ause  an  order  of  publication  had  not 
been  taken  against  the  other.— Brown  v.  Gor- 
such  (W.  Va.)  376. 

{   2.     BetlreaieBt  and  admlaalon  of  part- 
ners. 

On  sale  of  interest  in  firm,  outgoing  partner 
may  sue  purchasing  members  at  law  for  the 
price.— Huffman  v.  Huffman  (S.  C.)  963. 

Where  outgoing  partner,  on  sale  of  interest 
to  remaining  partners,  sues  for  the  price,  de- 
fendants hein  entitled  to  an  accounting. — Huff- 
man V.  Huffman  (S.  C.)  963. 

In  an  action  between  an  outgoing  partner 
and  the  continuing  partners,  evidence  held  to 
sustain  a  finding  that  plaiutifF  furnished  the 
capital,  and  as  to  an  agreement  as  to  the 
amount  to  he  paid  him  for  his  interest,  aud  as 
to  the  amount  actually  paid  thereon. — Huffman 
V.  Huffman  (S.  0.)  9C3. 

}  3.     Dissolution,    settlement,    and     ae« 
conntinic. 

Where  contract  provides  that  purchasiug  part- 
ner shall  pay  the  firm  debts,  the  outgoing  part- 
ner can  sue  him  as  soon  as  he  fails  to  pay 
any  of  the  matured  debts.— Tucker  v.  Murphy 
(Ga.)  83<i. 

Facts  held  to  show  an  abrogation  of  partner- 
'  ship  agreement   between   father  and   son. — Ry 
man  v.  Ryman's  Ex'ra  (Va.)  96. 


pariner.^nyman  v.  Kyman  8  jui  re  (.va.j  mj. 

Bill  to  establish  partneraliip,  and  dissolve 
same,  and  settle  partnership  accounts,  held  suf- 
ficient on  demurrer. — Wood  v.  Wood  (W.  Va.) 
416. 

On  bill  to  dissolve  partnership,  where  defend- 
antis  in  possession  and  conducting  prosperous 
business,  and  denies  partnership,  a  receiver  will 
not  be  appointed.— Wood  v.  Wood  (W.  Va.) 
416. 

On  bill  to  dissolve  partnership,  where  de- 
fendant denies  the  partnership  and  is  solvent, 
a  receiver  should  not  be  appointed. — Wood  v. 
Wood  (W.  Va.)  410. 

In  settling  accounts  of  insolvent  firm  on  dis- 
solution, the  commissioner  should  find  the  true 
state  of  the  accounts  with  each  member  of  the 
firm,  after  which  sums  due  the  firm  from  its 
individual  members  are  to  be  treated  as  assets, 
and  sums  due  from  the  firm  to  its  members  as 
liabilities.— Koelz  v.  Brinkman  (W.  Va.)  578. 

Having  determined  the  amount  due  from  in- 
dividual partners  to  the  firm  and  from  the 
firm  to  its  members,  the  net  assets  should  then 
be  ascertained  by  deducting  from  the  total 
assets  the  total  liabilities,  after  which  the 
total  capital  should  be  deducted,  and  the  re- 
mainder divided  among  the  partners  as  prof- 
its.- Koelz  V.  Brinliman  (W.  Va.)  578. 

In  determining  the  accounts  of  each  partner, 
where  the  firm  is  composed  of  two  members, 
nnd  one  has  taken  all  the  assets  and  assumed 
the  payment  of  the  debts,  each  should  be  cred- 
ited with  what  the  firm  owes  him,  with  what 
he  has  agreed  to  pay,  with  his  capital  con- 
tributed, and  with  his  share  of  the  profits,  and 
charged  with  what  he  owes  the  firm  and  with 
whatever  assets  be  has  taken;  the  balance  to 
show  what  is  due  to  and  from  the  copartners. 
-Koelz  V.  Brinkman  (W.  Va.)  578. 


PART  PAYMENT. 

Within  statute  of  limitations,  see 
of  Actions,"  S  3. 

PASSENGERS. 

See  "Carriers,"  f§  2-5. 


'limitation 


See  "Pledge." 


PAWN. 
PAYMENT. 


Part   payment   within   statute   of   limitations, 

see  "Limitation  of  Actions,"  |  3. 
Of  judgment,  see  "Judtrment,"  g  12. 
Of  taxes,  see  "Taxation."  i  4, 
Subrogation  on  payment,  see  "Subrogation." 

i   I.    Application. 

Where  a  debtor,  liable  on  more  than  one  ac- 
count, makes  payments  without  direction  as  to 
their  application,  the  creditor  can  apply  them 
to  the  oldest  claims. — Lowenstein  v.  Meyer 
(Ga.)  720. 

f  S.     Fleadias,   eTidemoe,   trial,   and   re- 
view. 

Receipts  for  payment  of  interest  on  a  bond 
held  to  prevent  the  presumption  of  payment 
attaching  to  the  bond.— Jennings  v.  Parr  (S. 
C.)  683. 

PENALTIES. 

Violations  of  usury  laws,  see  "Usury,"  {  2, 


PERJURY. 

§    1.    Proeeontioa  and  pnnisliinent. 

Evidence  held  insufficient  to  sustain  convic- 
tion of  false  swearing. — Sappington  r.  State 
(Ga.)  241. 

PERSONAL  INJURIES. 

See  "Negligence." 

Excessive  damages,  see  "Damages."  S  4. 

Measure  of  damages,  see  "Damages,"  {  1. 

To  employe,  see  ^'Master  and  Servant,"  {$  2- 
7. 

To  licensee,  see  "Railroads,"  |  7. 

To  passenger,  see  "Carriers,"  {  3. 

To  person  on  or  near  railroad  tracks,  see  "Bail- 
roads."  S  8;  "Street  Railroads."  §  2. 

To  traveler  on  highway,  see  "Municipal  Cor- 
porations." S  6. 

To  trespasser,  see  "Railroads,"  S  ^• 

PERSONAL  PROPERTY. 

See  "Property." 

PHYSICIANS  AND  SURGEONS. 

As  experts,  see  "Evidence,"  {  6. 
Competency  as  witness,  see  "Witnesses."  {  2. 

In  a  suit  for  damages  for  death  caused  hy 
malpractice,  the  burden  is  on  plaintiff  to  show 
want  of  skill  and  due  care,  and  that  the  injury 
resulted  therefrom. — Georgia  Northern  Ry.  C<'. 
V.  Ingram  (Ga.)  708. 

A  person  practicing  obstetrics  is  within  th<> 
statute  requiring  a  license  for  practicing  mnl- 
icine  or  surgery. — State  v.  Welch  (X.  C.)  120. 

An  indictment  for  practicing  medicine  with- 
out a  license  held  good,  though  not  n^ativin: 
an  exception  in  the  statute  requiring  the  li- 
cense.- State  v.  Welch  (N.  C.)  120. 

-  An  indictment  for  practicing  medicine  with- 
out a  license  need  not  charge  that  defendant 
practiced  for  "fee  or  reward." — State  v.  Welch 
(X.  C.)  120. 

An  indictment  for  practicing  medicine  with- 
out a  license  held  sufficient,  though  chargin: 
that  defendant  "did  practice  or  attempt  to  prac- 
tice."—State  V.  Welch  (N.  C.)  120. 

An  indictment  for  practicing  medicine  with- 
out a  license  held  to  sufficiently  charge  that  d<- 
fendant  failed  to  "register  and  obtain"  the  li- 
cense.—State  V.  Welch  (N.  C.)  120. 

PILOTS. 

A  pilot  without  a  license  held  not  entithtl  t- 
fees  for  bringing  a  vessel  into  port. — State  v. 
Commissioners  of  Pilotage  (S.  C.)  959. 

PLEA. 

In  civil  actions,  see  "Pleading,"  I  2. 

PLEADING. 

Applicability  of  instmctions  to  pleadings,    k^ 
"Trial."   I  8. 

Allegations  a$  to  particular  facts,    act*,    ar 

trantactioru. 
See  "Uamagee,"  $  5;    "Usury,"  i  1. 


Telegraph  compaaies.  se«  "Telet^raphs  and  Tel- 
ephoues,"  §  1. 

in  jwtKcutar  action*  or  proceeding*. 

See  "Creditors'  Suit";  "Divorce,"  $  1;  "Eject- 
ment," }  3;  "Equity,"  i  4;  "Malicious 
Prosecution,"  {  3;  "Negligence,"  $  8;  "Par- 
tition," i  1. 

For  conspiracy,  see  "CJonspiracy,"  S  1- 

For  dissolution  of  partnersliip,  see  "Partner- 
sliip,"  §  3. 

For  failure  to  deliver  telegram,  see  "Telegraphs 
and  Telephones,"  |  1. 

For  personal  injuries  to  passenger,  see  "Car- 
riers." i  3. 

For  wrougful  ejection  of  passenger,  see  "Car- 
riers," i  5. 

IndJctuieut  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  insurance  policy,  see  "Insurance,"  {  4. 

On  uote,  see  'Bills  and  Notes,"  {  3. 

I  1.    Form  aad  allecatloiu  In  ceaeral. 

A  Btatem^it  in  a  pleading  of  a  conclusion  of 
law,  without  facts  given  neld  bad. — Longdate 
Iron  Co.  T.  Qnesenberry  fW.  Va.)  487. 

I  2.    PIe»   or   ana^rer,   eroM   ooatplaiat, 
•ad  alBdavlt  of  defease. 

One  not  a  party  to  a  bill  can  make  no  de- 
fense by  demurrer  or  answer.— Gall  v.  Gall  (W. 
Va.)  380. 

Where  declaration  sets  up  two  separable 
grounds  of  action,  defendant  may  file  separate 
pleas.— Porter  v.  ilack  (W.  Va.)  459. 

I  3.     Semvrror  or  ezeoption. 

Objections  to  sufficiency  of  petition  must  be 
raised  by  demurrer,  and  not  by  answer. — Jones 
r.  McNealy  (Ga.)  248. 

A  speaking  demurrer  is  not  good. — Mathis  v. 
Fordham  (Ga.)  324. 

A  demurrer  to  a  petition  on  the  ground  that 
an  heir  of  a  decedent  was  not  joined  was  in- 
sufficient, there  being  nothing  in  the  petition 
showing  that  deceased  left  such  an  heir. — 
Mathis  V.  Fordham  iGa.)  324. 

A  ground  of  demurrer  failing  to  present  for 
decision  any  distiuct  question  is  without  mer- 
it.—Mathis  T.  Fordham  (Ga.)  324. 

A  special  demurrer  to  a  petition  is  not  good, 
unless  set  forth  in  writing  and  filed  at  the  first 
term.- Calhoun  v.  Mosley  (Ga.)  714. 

In  an  action  against  a  bank  for  pajrment  of 
forged  draft,  a  demurrer  to  the  complamt,  alleg- 
ing that  the  bauk  had  nothing  to  do  with  the 
forged  paper,  except  to  for«-ard  it  for  collec- 
tion, should  have  been  overruled  as  a  speak- 
ing demurrer. — Woods  v.  Colony  Bank  (Ga.) 
720. 

The  legal  suflSciency  of  a  petition  cannot  be 
brought  in  question  by  an  objection  to  evi- 
dence introduced  in  support  of  the  petition. — 
Fleming  v.  Roberts  (Ga.)  702. 

In  80  far  as  a  demurrer  assures  the  existence 
of  a  fact  not  alleged  in  the  petition,  it  is  void 
as  a  speaking  demurrer.— Oliver  v.  Powell 
(Ga.)  820;   Powell  t.  Oliver,  Id. 

f  4L>     Amended  and  supplemental  plead- 
Inica  and  repleader. 

Petition  in  an  action  against  a  railroad,  as 
lessor  of  another  company,  for  permitting  such 
company  to  injure  plaintiff,  cannot  be  amended 
no  as  to  charge  the  same  defendant  with  in- 
flicting the  alleged  injury  through  its  own  serv- 
ants.—Heins  v.  Savannah,  F.  &  W.  By.  Co. 
(«o.)  710. 

Where  a  petition  is  materially  amended,   it 
opens  the  case,  and  defendant,  if  in  default, 
40  S.E.-<59 


firm  and  composed  of  individuals. — Smith  r.  Oe- 
lumbia  Jewelry  Oo.  (Ga.)  735. 

While  one  of  two  persons,  sued  jointly,  may 
adopt  an  answer  filed  by  the  other,  they  have 
no  right  to  unite  in  tendering  an  amendment. — 
Equitable  Building  &  Loan  Ass'n  v.  HoUoway 
(<ia.j  742. 

{  5.     Slsnatnze  and  ▼erlfloation. 

The  reijuirement  as  to  the  verification  of 
pleadings  is  one  of  substance,  and  not  of  form, 
and  a  defect  therein  is  jurisdictional. — Martin 
v.  Martin  (N.  0.)  822. 

Under  Code,  {  258,  a  verification  of  an 
amendment  to  a  divorce  complaint,  that  it 
was  "sworn  and  subscribed  to,'  is  insufficient, 
and  the  amendment  a  nullity.- Martin  v.  Mar- 
tin (N.  C.)  822. 

Under  (3ode,  {  3279,  a  general  replication  to 
an  answer  setting  up  an  agreement  of  release 
will  not  put  in  issue  the  genuineness  of  com- 
plainant's signature  thereto,  where  there  is  no 
affidavit  denying  the  signature. — Stewart  v. 
Courad's  Adm'r  (Va.)  624. 

{   6.    Motions. 

An  answer  failing  to  set  up  any  good  matter 
in  defense  h«ld  properly  stricken.— Mathis  v. 
Fordham  (Ga.)  324. 

Where  an  answer  did  not  set  up  a  defense, 
verdict  was  properly  directed  for  plaintiff. — 
Mathis  V.  Fordham  (Ga.)  3'M. 

i  7.     Xaeaes,  proof,  and  Tarlanoe. 

Where,  in  an  action  to  recover  land,  there 
is  no  issue  in  the  pleadings  or  in  the  ques- 
tions submitted  to  the  jury  as  to  the  amount 
of  consideration  for  a  conveyance  or  payment 
thereof,  questions  as  to  what  was  said  about 
the  amount  or  as  to  payment  were  properly 
excluded.— Bond  v.  Wilson  (N.  C.)  179. 

f  8.     Sefeets     and     objeotlons,     walTer, 
and  alder  liy  verdict  or  Jndcmeat. 

Where  plaintiff's  petition  is  not  challenged 
by  demurrer,  if  the  plaintiff  establishes  its  ma- 
terial allegations,  he  is  entitled  to  verdict. — 
Third  Nat.  Bank  v.  Western  &  A.  R.  Co.  (Ga.) 
1016;  Western  &  A.  R.  (3o.  v.  Hilrd  Nat  Bank, 
Id. 

PLEDGES. 

Where  pledged  goods  are  levied  on,  and  the 
pawnee  pursues  his  remedy  under  Oiv.  Code,  § 
2962,  he  is  not  required  to  foreclose  his  lien 
given  by  section  2969,  but  may  enforce  tiie 
same  under  the  former  section. — Buena  Vista 
Loan  &  Savings  Bank  v.  Grier  (Ga.)  284. 

POLICL 

See  "Municipal  Corporations,"  |  8. 

POLICE  POWER. 

See  "Ucenses,"  |  1. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POSSESSION. 

See  "Adverse  Possession." 
As  notice  to  purchaser,  see  "Vendor  and  Par- 
chaser,"  i  2. 


PRACTICE. 

Of  medicine,  see  "Pbysidans  and  Surgeons." 
Procedure  of  particular  courts,  see  "Courts." 

Tn  parUeular  dvil  actUms  or  proceeding*. 

See  "Action  on  the  Case";  "Ejectment"; 
"Mandamns,"  §  2;    "ProhibitiMi." 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  S  5. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  3. 

Particular  proceedings  in  actions.  | 

See  "Abatement  and   ReTJyal";     "Affidavits"; 
"Appearance";       "Continuance";       "Costs"; ' 
"Dismissal   and   Nonsuit";    "Divorce,"    5    1;' 
"Evidence";       "Execution";       "Judgment"; : 
"Judicial    Sales";     "Jury";     "Limitation    ot  ■ 
Actions";     "Motions":     "Parties";     "Plead- 
ing";    "Process":     "Reference";     "Removal 
of  Causes";    'Trial";    "Venue." 

Nonsuit,  see  "Trial,"  f  5.  i 

Revival  of  judgment,  see  "Judgment,"  {  11. 

Verdict,  see  "Trial,"  I  11. 

PartictUar  remedies  in  or  incident  to  actions. 
See    "Attachment";     "Discovery";     "Garnish' 
ment" ;     "Injunction" ;     "Receivers" ;     "Re- 
cognizances." 

Procedure  in  criminal  prosecuMom/s. 
See  "BaU,"^  {  1;    "Criminal  Law." 
Bastardy  proceedings,  see  "Bastards,"  §  1. 
For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  J  6. 

Procedure  in  exercise  (iT  specUH  iuri«diction«. 

In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 

S2. 

Procedure  on  reriew. 

See  "Appeal  and  Ertor";  "Exceptions,  Bill  of; 
"Justices  of  the  Peace,"  $  3;  "New  Trial." 

PREJUDICE. 

Oronnd  for  reversal  in  civil  actions,  see  "Apijeal 
and  BJrror,"  f  12. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  {  4. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possession," 

S  1. 
Establishmeot  of  highways,   see   "Highways," 

PRESUMPTIONS. 

On  appeal  or  error,  see  "Appeal  and  Error,"  | 
10. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  |  2. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";    "Brokers." 
Corporate  agents,  gee  "Corporations,"  {  2. 

i  1.     TIm  relatiOB. 

Statements  of  agent,  not  made  in  presence  of 

ftrincipal  or  brought  to  her  notice,  and  not  be- 
ug  within  the  scope  of  bis  contract,  held  inad- 
missible.—People's  Nat  Bank  t.  Harper  (Ga.) 
717. 


I  tlM. 

An  agent  has  implied  power  to  perform  his 
duties  in  accordance  with  recqgmzed  usage. 
— Rohrbough  v.  United  States  Exp.  Co.  (W. 
Va.)  396. 

Deed  by  attorney  in  fact,  conveying  with 
warranty  under  power  authorizing  only  a  quit- 
claim, lield  in  effect  a  quitclaim. — Robinson  v. 
Ix)we  (W.  Va.)  454. 

(  8.    Rlghta  Mid  UabUltlea  ••  to  third 
persona. 

Contract  held  to  create  a  general  agency  for 
the  sale  of  mudcal  instniments,  which  au- 
thorized the  agent  to  place  an  instrument  for 
trial,  with  the  understanding  that  at  the  ex- 
piration of  the  time  it  might  be  returned,  and 
that  part  payments  should  be  refunded. — Jesse 
French  Piano  &  Organ  Co.  v.  Cardwell  (Ga.) 
292. 

The  fact  that  a  company,  having  employed 
plaintiff,  paid  him  his  wages,  was  not  suffi- 
cient to  ratify  an  agreement  made  by  the  agent 
to  pay  his  house  rent,  unless  the  company  had 
knowledge  of  this  portion  of  the  agreement.— 
Savannah,  P.  &  W.  Ry.  Co.  v.  Humphreys 
(Ga.)  711. 

Where  an  employ^  alleges  that  defendant, 
tiirough  its  agent,  agreed  to  pay  him  for  reut 
of  a  house  in  which  he  lived,  he  cannot  recov- 
er, unless  he  shows  authority  of  the  agent  and 
ratification.— Savannah,  F.  &  W.  Ry.  Co.  v. 
Humphreys  (Ga.)  711. 

One  who  deals  with  special  agent  is  bound 
to  inform  himself  as  to  the  extent  of  the 
agent's  authority. — Americas  Oil  Co.  t.  Gnrr 
(Ga.)   780. 

Where  an  agent's  authority  is  limited  to  pur- 
chasing with  caab.  and  he  bu^ps  on  credit,  his 
principal  is  not  liable. — Americus  OU  Co.  v. 
Gurr  (Ga.)  780. 

Where  a  defective  deed  was  made  by  ha  at- 
torney in  fact,  a  subsequent  ratification  of  it 
relates  back  to  the  time  of  the  execution,  but 
not  so  as  to  affect  the  intervening  rights  of 
third  parties. — Graham  v.  Williams  (Ga.)  790. 

A  company,  sued  for  work  performed  under  a 
contract,  held  not  estopped  to  deny  an  agent's 
authority  to  execute  a  verbal  contract  modify- 
ing an  original  written  contract.  —  Rowland 
Lumber  Co.  v.  Ross  (Va.)  922. 

Though  agent  disregards  specific  instructions 
as  to  matter  aa  to  which  he  is  held  out  aa  hav- 
ing full  authority,  his  acts  are  binding  on  bis 
principal.— Rohrbough  v.  United  States  Exp. 
Co.  (W.  Va.)  398. 

Employ^  of  agent  of  express  company,  re- 
ceiving money  and  issuing  money  orders  with- 
out payment  of  usual  charges,  and  absconding. 
held  not  to  render  the  principal  liable  therefor. 
—Rohrbough  v.  United  States  Exp.  Co.  fW. 
Va.)  308. 

A  principal  hdd  not  bound  by  an  unauthoriz- 
ed act  of  his  agent,  where  third  party  ha<i 
knowledge  of  such  lack  of  authority. — Rohr- 
bough V.  United  States  Eip.  Co.  (W.  Va.)  388. 

An  agent  may  employ  clerks,  whose  acts, 
recognized  by  him,  will  be  binding  on  his  prin- 
cipal.— Rohrbough  v.  United  States  E>xp.  Co. 
CVN'.  Va.)  .398. 

PRINCIPAL  AND  SURETY. 

See  "Ball";    "Recognizances." 

Liabilities  of  sureties  on  bonds  for  performance 
of  duties  of  trust  or  office,  see  "Executors  and 
Administrators,"  J  7;  "Guardian  and  Ward." 
%  3;   "Sheriffs  and  Constables,"  {  2. 


Liabilities  of  sureties  on  bond  of  city  olDcer, 
see  "Municipal  Corporations,"  {  3. 

Liability  of  sureties  on  note,  see  "Bills  and 
Notes,"  i  8. 

{   1.    Diseharse  of  siuraty. 

Evidence  in  an  action  against  sureties  held 
not  to  show  a  contract  for  an  extension  of  the 
time  of  jtayment,  releasing  the  sureties.— Bene- 
dict V.  Jones  (K.  C.)  223. 

{  S>     lUchts  and  reatediaa  of  siupetT. 

A  grant  of  a  new  trial  in  an  action  on  a 
contract  for  error  in  not  allowing  surety  to 
prove  that  he  was  such  Is  not  a  violation  of 
Civ.  Oode,  i  2964,  declaring  that  a  creditor 
shall  not  be  "delayed  in  his  remedy  by  such 
collateral  issue  between  the  principal  and  his 
surety."— WhiUey  v.  Hudson  (Ga.)  838. 

Surety,  in  a  suit  pending  for  the  purpose,  can 
have  principal's  property  applied  to  his  debt. — 
Wilson  V.  Carrico  (W.  Va.)  430. 

PRIORITIES. 

Of  judgments,  see  "Judgment,"  I  10. 

Of  landlord's  lien,  see  "Landlord  and  Tenant," 

J2. 
Of  mortgagee,  see  "Chattel  Mortgages,"  |  2; 

"Mortgages,'*  {  2. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PROBABLE  CAUSE. 

For  prosecution,   see   "Malicious  Prosecution," 

PROBATE. 

Of  wUl.  see  "Wills,"  {  8. 

PROCESS. 

Against  city,  see  "Munioipnl  Oorporations,"  i  8. 

Effect  of  appearance,  see  "Appearance." 

In  justice's  court,  see  "Justices  of  the  Peace," 
§2. 

Resistance  or  obstruction,  see  "Obstructing  Jus- 
tice." 

ParUeular  forms  of  torits  or  other  prooen. 
See  "Execution";  "Garnishment";  "Injunction"; 
"Mandamus";      "Prohibition";     "Quo     War- 
ranto." 

I    1.    Nature,    isanaaoe,    reqnlaltea,    and 
▼aUdltr. 

Where  there  is  no  service  of  summons,  the 
court  cannot  acquire  jurisdiction  in  a  personal 
action,  unless  it  is  waived. — Wren  v.  Johnson 
(S.  C.)  037. 

Process  to  answer  amended  bill  boforo  or  aft- 
er it  is  filed  is  good.— I^ong  v.  Willis  (W.  Va.) 
340, 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

f    1.    Hatnre  and  groanda. 

Prohibition  will  not  lie  to  enjoin  judge  of 
circuit  court,  in  suit  to  enforce  lien  of  judg- 
ment, from  determining  whether  the  judgment 
is  valid.— Sperry  v.  Sanders  (W.  Va.)  327. 

Prohibition  will  not  lie  to  correct  errors,  or  to 
usurp  the  functions  of  n  writ  of  error  or  rem- 
edy by  appeal. — Johnston  v.  Hunter  (W.  Va.) 
448. 


PROPERTY. 

See  "Fixtures";    "Improvements"?    "Logs  and 

Logging";   "Mines  and  Minerals." 
Adverse  possession,  see  "Advors'P  Possession." 
Dedication  to  public  use,  see  "Dedication." 
Protection  of  rights  of  property  by  injunction, 

see  "Injunction,"  J  2. 
Taking  for  public  use,  see  "Eminent  Domain." 

I^gal  situs  of  personalty  will  follow  domi- 
cile of  owner,  and  the  law  of  the  actual  situs 
protects  resident  creditors  only  against  trans- 
fers by  operation  of  law. — Yost  v.  Graham  (W. 
Va.)  361. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  acHons.  see  "Trial."  S)i  ft-10. 

In  criminal  prosecutions,  see  "Criminal  Lew," 

PROXIMATE  CAUSE. 

Direct   or   remote   consequences   of  injury,   see 

"Damages,"  t  1. 
Of  injury,  see    Negligence,"  §  2. 

PUBLIC  BUILDINGS. 

See  "Counties,"  {  2. 

PUBLIC  DEBT. 

See  "Counties."  {  3;  "Municipal  Corporationa." 
i  7;  ".'Schools  and  School  DistricU,"  i  1; 
"States,"  {  2. 

PUBLIC  IMPROVEMENTS. 

By  municipalitiee,  see  "Municipal  Corporations,"' 

PUBLIC  LANDS. 

{  1.     Diapoaal  of  lands  of  the  atatea. 

Code,  i  2765,  has  no  application  to  an  entry 
on  lands  already  owned  and  occupied  by  any 
person,  and  the  owner  cannot  contest  an  en- 
try thereon  by  caveat. — In  re  Drnry  (N.  C.) 
208;   Appeal  of  Barnhardt.  Id. 

A  grant  of  land  covered  by  water,  in  viola- 
tion of  Code,  {  2701  (1),  may  be  collaterally 
attacked.— Holley  v.  Smith  (N.  C.)  847. 

Acts  1841-42,  §  3,  vests  any  forfeited  title  to 
land  in  any  person  having  a  claim  thereto  de- 
rived from  any  grant  of  the  commonwealth 
bearing  date  prior  to  the  1st  day  of  January. 
1S43,  who  shall  have  discharged  all  taxes  as- 
sessed or  which  should  have  been  assessed 
from  the  time  he  acquired  title,  whether  legal 
or  equitable. — Bowman  v.  Dewing  (W.  Va.) 
57(>. 

A  sale  of  land  under  a  forfeited  title  which 
does  not  cover  such  land  is  void,  and  a  deed 
made  by  virtue  thereof  is  also  void,  and  vesta 
no  title  in  the  purchaser. — Bowman  v.  Dewing 
(W.  Va.)  576. 

PUBLIC  POLICY. 

As  affecting  contract  of  Insurnnco.  see  "Insur- 
ance," I  i. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  1. 


Domaiu.** 

PUNISHMENT. 

Si-e  "Criminal  Law,"  §  16. 
For  violation   of   injunction,   see   "Injunction," 
J  6. 

PUNITIVE  DAMAGES. 

Sea  "Damages,"  |  2. 

QUESTIONS  FOR  JURY. 

In  dTil  actions,  see  "Trial,"  {  5. 

QUIETING  TITLE. 

(  1.     Right  of  aetloa  and  defense*. 

A  suit  to  remove  a  cloud  on  title  and  subject 
property  to  a  lien  for  the  balance  due  on  the 
purchase  price  thereof  held  properly  brought  In 
equity.— Glenn  v.  Augusta  Perpetual  Building 
&  Loan  Co.  (Va.)  25. 

QUO  WARRANTO. 

{  1.     Hature  and  Kronnds. 

Where  successors  to  a  public  office  seek  to 
compel  their  predecessors  to  deliver  the  proper- 
ty pertaining  to  the  office,  quo  warranto  is  not, 
under  Code,  c.  145,  the  exclusive  remedy,  though 
the  title  to  the  office  is  involved. — Sinclair  t. 
Young  (Va.)  007. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant,"  IS 
2-7. 

Onrriage  of  goods  and  passengers,  see  "Car- 
riers." 

License  taxes,  see  "Lloeusee,"  I  1. 

I  1.     Blsht  of  way  and  other  Interosts 
In  land. 

A  railroad  company  is  not  bound  to  con- 
struct its  track  on  the  center  of  its  right  of 
way. — Ohio  River  R.  Co.  v.  Johnson  (W.  Va.) 
407. 

Title  bond  conveying  right  of  way  held  a 
sufficient  grant  thereof. — Ohio  River  R.  Co.  v. 
.lohnson  (W.  Va.)  407. 

\  railroad  company  can  acquire  title  by  ad- 
verse possession. — Ohio  River  R.  Co.  v.  John- 
son (W.  Va.)  407. 

In  suit  involving  location  of  right  of  way, 
the  burden  is  on  the  railroad  company  to  prove 
that  it  laid  track  on  center  of  the  right  of  way 
or  changed  it  by  consent. — Ohio  River  R.  Co. 
V.  Johnson  (W.  Va.)  407. 

Construction  of  track  on  either  side  of  center 
of  right  of  way  held  not  to  shift  such  center 
line  to  the  center  of  the  track. — Ohio  River  R. 
Go.  V.  Johnson  (W.  Va.)  407. 

I  2.    Constrnetlon,      ntalntenanoe,      and 
equipment. 

The  line  of  fence  which  must  be  protected 
by  a  cattle  guard  means  a  fence  as  near  the 
railroad  track  as  it  can  be  built. — Burnett  v. 
Southern  Ry.  Co.  (S.  C.)  679. 

Grantee  of  land  on  which  a  fence  runs  across 
a  railroad,  who  repaired  the  same,  held  to 
have  a  right  to  sue.  under  Rev.  St.  1803,  §§ 
1729,  1730,  for  failure  of  railroad  to  maintain 
cattle  guards.— Burnett  v.  Southern  Ry.  Co. 
(S.  C.)  G70. 


for  damages  arising  from  the  wrongful  or 
negligent  acts  of  the  lessee. — City  of  Raleigh 
V.  North  Carolina  B.  Co.  (N.  C.)  2. 

S  4.     Operation. 

Where  the  injury  sustained  by  plaintiff  was 
clearly  the  result  of  an  accident,  a  nonsuit 
was  properly  granted.— Lyons  v.  Waycross  Air 
Line  Ry.  Co.  (Ga.)  608. 

Where  the  evidence  shows  that  plaintiff  was 
by  collision  thrown  from  his  seat  in  defendant's 
car.  but  there  is  nothing  to  show  by  whose  fault 
the  collision  occurred,  a  nonsuit  was  properly 
directed. — Heius  v.  Savannah,  F.  &  W.  Ry.  Co. 
iGa.)  710. 

I  5,     _.  Statutory,  mnnlelpal,  and  olB- 
clal  renlations. 

Civ.  Code,  g  2224,  requiring  the  giving  of 
signals  and  the  checking  of  speed  of  a  train 
before  reaching  a  public  crossing,  held  not  to 
impose  any  duty  on  railroad  company  respect- 
ing cars  standing  on  a  side  track  being  un- 
loaded.— Coleman  v.  WrightsrlUe  &  T.  B.  Co. 
(Ga.)  247. 

A  railroad  operating  road  held  liable  for  dam- 
ages for  fires  set  by  its  engines,  under  Gen.  St. 
§  ir>ll.— Bush  v.  Southern  Ry.  Co.  (S.  C.)  lOa*. 

f   e.    ^^  Goatpanles  and  persons  liable 
for  injuries. 

A  railroad  company  which  leased  its  road 
under  authority  of  its  charter  (Laws  N.  C. 
1848-49,  c.  82,  Sf  19),  such  lease  being  made 
in  view  of  a  state  supreme  court  decision,  held 
to  be  estopped  from  denying  the  liabilities  im- 

Sosed   upon   it  by  law,   as  construed   by   such 
ecision,  for  the  acts  of  its  lessee. — Harden  v. 
North  Carolina  R.  Co.  (N.  C.)  184. 

A  railroad  company  cannot,  in  the  absence 
of  statutory  eiemptio-i,  by  a  lease  of  its  fran- 
chises, relieve  itself  from  liability  for  the  neg- 
ligence of  its  lessee  or  for  defects  in  its  road 
or  equipment. — Harden  ▼.  North  Carolina  R. 
Co.  (N.  a)  184. 

A  railroad  company,  leasing  its  road  to  an- 
other company,  is  answerable  for  injuries 
cjiused  by  the  lessee's  negligence  in  the  oper- 
ation of  the  road. — Perry  t.  Western  N.  C.  B. 
Co.  (N.  C.)  101. 

g  7.     — ^  Injuries  to   licensees   or   tres- 
passers In  generaL 

A  complaint  in  an  action  against  a  railroad 
company  for  injury  by  its  negligently  starting; 
a  car  in  which  plaintiff  was  at  work  unloading 
goods  held  sumcient  on  demurrer. — Smith  ▼. 
Southern  Ry.  Ck>.  (N.  C.)  86. 

Complaint  in  an  action  aniinst  a  railroad 
for  injuries  to  a  trespasser  neld  to  state  no 
cause  of  action. — Burns  v.  Southern  Rv.  Co. 
(S.  C.)  1018. 

i  8.     -^  Injuries  to  persons  on  or  near 
traohs. 

Plaintiff  held  not  entitled  to  recover  for  in- 
juries resulting  from  a  horse  taking  fright  by 
noise  from  falling  timbers  loaded  on  a  rail- 
road car,  there  being  no  proof  that  the  noi-* 
made  was  unusual  or  unnecessary. — Central  of 
Georgia  By.  Co.  v.  Black  (Ga.)  247. 

In  an  action  for  injuries  by  the  plunging  of 
a  horse,  frightened  by  escaping  steam  fr.>m 
defendant's  engine,  nonsuit  was  properly 
granted;  there  being  no  evidence  tnat  the 
noise  was  unnecessary. — Coleman  T.  Wrights- 
ville  &  T.  R.  Co.  (Ga.)  247. 

Railroad  company  held  not  liable  for  injuries 
occasioned  by  the  fright  of  a  horae  from  the 
emission  of  steam,  unless  the  noise  was  an- 
usnal  and  nnneceesnry. — Coleman   v.  Wrirhts- 

ville  &  T.  R.  Co.  ((Ja.)  2-J7. 


In  an  action  against  a  railroad  company  for 
injuries  to  a  person  on  the  track,  an  instruc- 
tion IteM  not  objectionable  in  containing  an  as- 
siiiiiption  rendered  unnecessary  by  defendant's 
evidence.— McCall  v.  Soutbern  By.  Co.  (N.  C.) 
07. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  person  on  the  track,  an  instruction 
that  it  was  the  defendant's  dut^  to  avoid  the 
accident  by  stopping  the  train,  if  the  plaintiff 
was  in  evident  peril,  held  proper. — McCall  v. 
.Southern  Ry.  Co.  (N.  C.)  67. 

In  an  action  against  a  railroad  company  tor 
injuries  to  a  person  on  the  track,  evidence  that 
the  track  at  the  place  in  question  was  much 
used  as  a  walkway  by  the  public  was  properly 
received.— McCall  v.  Southern  Ry.  Oo.  (X.  C.) 
67. 

In  an  action  for  killing  on  the  track  a  person 
shown  to  have  been  intoxicated,  an  instruction 
that  the  deceased  was  guilty  of  contributory 
negligence,  unless  he  was  in  a  "helpless  condi- 
tion." held  prejudicial  to  defendant. — Hord  v. 
Southern  Ry.  Co.  (N.  C.)  09. 

In  an  action  against  a  railroad  company  for 
the  killing  of  a  person  on  the  track,  evidence 
that  the  track  is  used  by  the  public  as  a  walk- 
way is  admissible.— Uord  v.  Southern  Ry.  Co. 
(N.  C.)  09. 

In  an  action  against  a  railroad  company  for 
the  killing  of  a  person  on  the  track,  evidence 
helfl  to  justify  the  refusal  of  a  nonsuit. — Hord 
V.  Southern  Ry.  Co.  iN.  C.)  69. 

Evidence  in  an  action  for  injuries  to  person 
on  track  held  sufficient  to  go  to  the  jury  on  the 
question  of  defendant's  negligence.— McArver  v. 
Southern  Ry.  Co.  (N.  C.)  94. 

The  failure  of  an  engineer  to  ring  the  bell 
or  blow  the  whistle  held,  in  an  action  for  death, 
not  evidence  of  negligence,  but  merely  a  fact  to 
l)e  considered  on  the  question  whether  a  proper 
lookout  was  kept  by  the  engineer. — McArver  v. 
Southern  Ry.  Co.  (N.  C.)  94. 

An  instruction  in  an  action  for  death  held 
error  under  the  pleadings. — McArver  v.  South- 
ern Ry.  Co.  (N.  O  94. 

An  engineer  held  not  obliged  to  stop  the  train, 
if  deceased  was  sitting  near  the  track  in  a 
position  not  indicating  that  he  was  helpless 
and  would  not  get  out  of  danger. — McArver  v. 
Southern  Ry.  Co.  (N.  0.)  94. 

In  an  action  against  a  railroad  company  for 
negligent  killing  of  a  person  on  track,  refusal 
of  the  court  to  instruct  that  plaintiff  was  guilty 
of  contributory  negligence  held  error. — Lea  v. 
Durham  &  N.  R.  Co.  (N.  C.)  212. 

In  an  action  against  a  railroad  company  for 
negligent  killing  of  a  person  on  track,  refusal 
of  the  court  to  instruct  that  there  was  con- 
current negligence  and  plaintiff  could  not  re- 
cover held  error. — I>ea  v.  Durham  &  N.  R.  Oo. 
(X.  C.)  212. 

i  9.     ^—  Injnrles  to  anlmala  on  or  near 
tracks. 

Where  a  horse  suddenly  nishcd  against  a  lo- 
comotive while  it  was  passing  over  a  public 
♦Tossing,  and  was  killed,  the  company  was  not 
liable  because  its  servants  did  not  observe  the 
reciuirements  of  the  blowing  and  cheeking  law. 
— <}eorgia  &  A.  Ry.  Co.  v.  Cook  (Ga.)  718. 

In  an  action  to  recover  for  killing  a  mule  at 
night  on  a  track,  evidence  of  the  equipment 
and  condition  of  the  engine  held  admissible  as 
bearing  on  the  question  of  negligence. — Central 
of  Georgia  Ry.  Co.  v.  Uardin  ^Ga.)  738. 


was  guilty  of  negligence  in  the  equipment  and 
management  of  the  engine,  warranting  a  re- 
covery.— Central  of  Gecrgia  Ry.  Co.  v.  Tram- 
mell  (Ga.)  259. 

j  Where  plaintiff,  in  action  for  fire  set  by 
locomotive,  fails  to  show  damages  caused  by 
I  negligence  of  defendant,  verdict  in  his  favor 
I  should  be  set  aside. — Georgia  R.  &  Banking 
j  Co.  V.  Roberts  (Ga.)  264. 

I  In  an  action  for  fire  set  by  a  locomotive, 
'  evidence  held  sufficient  to  rebut  presumption  of 
1  negligence.— Southern   Ry.   (io.   v.   Pace   (Ga.) 

723. 

I  Evidence  held  insufficient  to  establish  ue|:li- 
?ence  of  a  railroad  company  as  to  a  fire  which 
started  some  distance  from  its  right  of  way,  or 
to  show  that  it  was  caused  by  a  passing  en- 
gine.— Armstrong  v.  Wilmington  &  W.  R.  Co. 
(N.  O.)  856. 

In  action  for  fire  claimed  to  have  been  set  by 
a  locomotive,  held  error  to  refuse  to  instruct 
that  defendant  was  guilty  of  no  negligence. — 
Williams  v.  Southern  Ry.  Co.  (N.  C.)  §79. 

In  action  for  fire  claimed  to  have  been  set 
by  a  locomotive,  held  error  to  refuse  to  charge 
that,  if  the  jury  believed  defendant's  uncon- 
tradicted evidence,  plaintiff  could  not  recover. 
—Williams  v.  Southern  Ry.  Oo.  (N.  C.)  979. 

Where  on  an  Issue  there  was  no  evidence 
to  contradict  defendant,  held  error  to  charge  to 
find  according  to  the  "preponderance"  and 
"greater  weight"  of  the  evidence. — Williams  v. 
Southern  Ry.  Oo.  (X.  C.)  979. 

In  action  against  railroad  for  fire  communicat- 
ed fay  engine,  held  error  to  grant  nonsuit  on  the 
ground  that  there  was  no  evidence  that  defend- 
ant owned  the  ennne. — Bush  v.  Southern  Ry. 
Co.  (S.  C.)  1029. 

RAPE. 

§    1.    Proaeontion  and  pnnlahment. 

Competent  evidence  tendm^  to  show  unchaste 
character  of  prosecuting  witness  before  com- 
mission of  alleged  rape  held  relevant.— Seals  v. 
State  (Ga.)  731. 

A  charge  in  an  Indictment  that  the  accused 
did  feloniously  assault  and  attempt  to  rape 
the  person  assaulted  necessarily  implies  that  tne 
net  was  done  forcibly  and  against  her  will. — 
Jackson  v.  State  (Ga.)  969. 

Where  the  evidence  is  insufficient  to  show 
beyond  a  reasonable  doubt  that  the  assault 
was  committed  against  the  will  of  the  prosecut- 
ing witness,  a  conviction  will  be  set  aside. — 
Jackson  v.  State  (Ga.)  989. 

Where  the  evidence  warranted  a  finding  of  an 
assault  with  intent  to  commit  rape,  a  charge 
as  to  simple  assault  was  properly  refused. — 
Bryant  v.  State  (Ga.)  995. 

On  prosecution  for  assault  with  intent  to 
rape,  an  instruction  defining  assault  and  au- 
thorizing conviction  under  certain  conditions 
held  proper.— State  v.  Garner  (N.  C.)  6. 

On  a  prosecution  for  assault  with  intent  fo 
rape,  an  instruction  authorizing  conviction  of 
simple  assault  under  certain  circumstances  held 
proper.— State  v.  Garner  (X.  C.)  6. 

On  a  prosecution  for  assault  with  intent  to 
rape,  it  is  not  prejudicial  to  accused  for  the 
court,  in  defining  a  simple  assault,  to  state  the 
punishment.— State  v.  Gamer  (N.  C.)  6. 

On  a  prosecution  for  assault  with  intent  to 
rape,  evidence  Jield  sufficient  to  require  sub- 
mission of  the  cause  to  the  jury.— State  v. 
Gamer  (X.  C.)  6. 


REAL-ESTATE  AGENTS. 

See  "Brokers." 

RECEIVERS. 

or  corporations  in  general,  see  "Corpw 
!  4. 

i    1.    Management     aad    dtsposl 
property. 

Where  insolvent   contractors   har  < 

appointed  to  sell   their  property,   p  i 

interested  cannot  complain  of  its  sac  i 

Connell  v.  Hewes  (W.  Va.)  436. 

{   2.     Aotiona. 

Under  Code,  {8  336.  379,  a  resii' 
the  superior  court  has  authority  1  i 

in  vacation  to  sue  a  receiver  app< 
time  by  another  judge  holding  co  I 

trict.— Wilson  v.  Bankin  (N.  C.) 

An  application  in  vacation  to-  i 

receiver  is  properly  made  in 
motion,  entitled  in  the  case  i 
ceiver  is  appointed. — Wilson  v 
310. 

RECEIVING  STOLr 

Where  the  evidence   doe  ] 

a  reasonable  doubt  that  def  i 

goods  to  have   been  stole 
receiving  stolen  goods  wa.°  i 

land  V.  State  (Ga.)  993. 

The  conviction  of  the  i 

facie  evidence  of  his  gui' 
accused  of   receiving  t  I 

burden  of  showing  that  i 

erly  convicted.— Stripl? 

RECOG 

In  proceedings  to 
tain  evidence  held 
Candler  ((ja.)  734. 


Se«  "Deeds,"  |  2 

As  evidence,  see 

Transcript  on  ar 

peal  and  BJrrc 


From  mortga' 
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REPEAL 

Of  statute,  see  "Statutes,"  |  5. 

REPLEVIN. 

See  "Detinue." 

{   1.    Right  of  aetlon  and  defenses. 

In  an  action  by  a  principal  to  recover  an  in- 
Btrument  sold  by  agent  on  the  agreement  that 
it  might  be  returned  and  payments  refunded, 
an  answer  alleging  the  fact  and  claiming  the 
right  to  retain  possession  until  payments  re- 
funded fteld  to  state  a  defense. — Jesse  French 
Piano  &  Organ  Co.  r.  Cardwell  (Ga.)  292. 

i  X.    Trial,    Judgment,    enforoeatent    of 
Judgment,  and  reTle\r. 

Judgment  In  replevin,  requiring  restoration 
of  property  or  refund  of  part  payments  of  pur- 
chase price,  fteW  proper. — Jesse  French  Piano 
&  Organ  Co.  v.  Cardwell  (Ga.)  292. 

REPLICATION. 

In  pleading,  see  "Equity,"  {  4. 

REPORT. 

On  reference,  see  "Reference,"  |  1. 

REQUESTS. 

For  instructions  in  criminal  prosecutions,  see 

"Criminal  Law,"  S  11. 
For  instructions  to  jury  in   civil  actions,  see 

"Trial,"  (  9. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Inatnimenta." 
Of  contract,  see  "Contracts,"  §  4. 
Of  contract  for  sale  of  goods,  see  "Sales,"  |  2. 
Of  lease,  see  "Landlord  and  Tenant,"    {  1. 

RES  GEST/E. 

In  civil  actions,  see  "Evidence."  |  1. 

In  criminal  prosecutions,  see  "Criminal  Law," 

RESIGNATION. 

Of  officer,  see  "OfHcers,"  §  1. 

RES  JUDICATA. 

See  "Judgment,"  {{  8,  9. 

RESTRICTIONS. 

In  deeds,  see  "Deeds,"  t  3. 

RETIRING  PARTNERS. 

See  "Partnership,"  {  2. 


REVENUE. 


See  "Taxation." 


REVIEW. 


See  "Appeal  and  Error";  "C«'rtiorari";  "Crim- 
inal Law,"  §§  14,  15;  "Justices  of  the 
Peace,"  i  3. 

Bill  iu  equity,  see  "Equity,"  S  8. 


REVOCATION. 

Of  liquor  license,  see  "Intoxicating  Liquors," 

I  8. 
Of  will,  see  "Wills,"  §  2. 

RIGHT  OF  WAY. 

See  "Easements."    . 

Of  railroads,  see  "Railroads,"  f  1. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serv- 
ant," I  5. 
Within  insurance  policy,  see  "Insurance,"  J  3. 

ROADS. 

See  "Highways." 

Streets  in  cities,  see  "Municipal  Corporations," 
i  6. 

ROBBERY. 

Where  indictment  for  robbery  charges  that 
the  property  belongs  to  a  third  person,  the 
state  must  prove  the  charge  as  laid. — Staples  v. 
State  (Ga.)  264. 

Evidence  held  not  to  sustain  conviction  of 
robbery.— Jackson  v.  State  (Ga.)  1001. 

SALES. 

See    "Life   Estates";    "Public    Lands,"    (   1; 

"Vendor  and  Purchaser." 
Of  bill  of  exchange  or  pnMnissory  note,  see 

"Bills  and  Notes,''  i  2. 
Of  fertilizers,  see  "Agriculture." 
Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 
Of  property  of  decedent,  see  "Executors  and 

Administrators,"    §    1. 
Of  property  of  decedent  under  order  of  court, 

see  "Executors  and  Administrators,"  {  8. 
Of  property   of  infant   under   order  of  court, 

see  "Guardian  and  Ward,"  g  2. 
Of  timljer,  see  "Logs  and  Logging." 
Of  trust  property,  see  "Trusts,    §  3. 
On  execution,  see  "Execution,"   J  6. 
On  foreclosure  of  mortgage,  see  "Mortgages," 

8J  3,  4. 
On  order  or  judgment  of  court,  see  "Judicial 

Sales." 
Receiver's  sales,  see  "Receivers,"  f  1. 
Tax  sales,  see  "Taxation,"  {  6. 

I   1.    Requisites    and   validity    of    eon« 
traet. 

Where  plaintiff  was  requested  to  make  an 
offer  for  the  sale  of  an  article,  and  the  telegram 
as  delivered  was  materially  different  from  that 
delivered  to  the  telegraph  company,  plaintiff  is 
bound  by  the  terms  of  the  proposal  as  con- 
tained in  the  telegram. — Western  Union  Tel. 
Co.  V.  Flint  River  Lumber  Co.  (Ga.)  815. 

{  2.    Ifodiflcation  or  reseission  of  oon- 
traet. 

Where  an  agent  obtains  an  order  for  goods 
by  fraudulent  representations,  sending  an  order 
to  him  to  cancel  the  same  is  insufficient  to  ef- 
fect a  rescission. — Smith  v.  (>>lumbia  Jewelry 
Co.  (Ga.)  73.). 

If  an  order  for  merchandise  is  procured  by 
fraud  of  the  agent  of  the  seller,  an  order  can- 
celing the  same  must  be  delivered  to  the  sell- 
er, and  not  to  the  agent.— Smith  t.  Columbia 
Jewelry  Co.  (Ga.)  73o. 


Tlmmemian  (8.  C.)  941. 

The  buyer's  acceptance  of  lumber  subsequent 
to  the  time  specified  for  its  delivery  held  not 
to  constitute  a  waiver  of  his  right  to  recover 
damages  for  failing  to  deliver  it  in  time. — 
Perry  Tie  &  Lumber  Co.  v.  Rennolds  (Va.) 
010. 

§   4.     Reaiadles  of  aeller. 

Allegation  of  damages  occasioned  to  defend- 
ant by  fraud  practiced  by  plaintiff's  agent  in 
the  sale  of  property,  for  the  purchase  price  of 
which  the  note  sued  on  was  given,  held  not 
demurrable  for  failure  to  allege  an  offer  to 
rescind  on  discovery  of  the  fraud. — Christian 
V.  Moore  (Ga.)  296. 

Contract  for  sale  and  purchase  of  property  held 
admissible  in  evidence  to  establish  the  amount 
duo  thereunder.— Swancey  v.  Parrisb  (8.  C.) 
554. 

§  5.     Remedies  of  buyer. 

The  measure  of  damages  for  a  breach  of 
warranty  of  a  machine  is  the  difference  be- 
tween the  purchase  price  and  its  value  when 
delivered. — Huyett-Smith  Mfg.  Co.  v.  Gray  (N. 
C.)  178.  . 

A  party  having  contracted  to  deliver  Inmber 
within  n  specified  time,  and  failed  so  to  do, 
held  liable  for  the  buyer's  loss  of  profits  on  a 
resale,  and  the  amount  the  latter  paid  bis  ven- 
dee in  settlement  for  failing  to  furnish  the  lum- 
ber as  agreed.— Perry  Tie  &  Lumber  Co.  t. 
Rennolds  (Va.)  919. 

A  party  having  contracted  to  deliver  lumber 
within  a  specified  time  for  the  purpose  of  ship- 
ment, and  failed  to  do  so,  held  liable  to  the 
buyer  for  the  amount  the  latter  paid  for  de- 
murrage and  dead  freight.— Perry  Tie  &  Lum- 
ber Co.  V.  Rennolds  (Va.)  919. 

f   6.    CondltloBAl  sales. 

Where  the  evidence  showed  a  sale  made 
with  a  right  to  retake  possession  on  default,  an 
instruction  assuming  that  there  was  no  res- 
ervation of  title  was  erroneous.— Walters  v. 
Americns  Jewelry  &  Music  Co.  (Ga.)  803. 

Where  the  contract  of  sale  showed  a  reser- 
vation of  a  right  to  retake  possession  of  the 
property  on  default,  it  was  in  effect  a  reserva- 
tion of  title  in  the  seller.- Walters  v.  Ameri- 
cns Jewelry  &  Music  Co.  (Ga.)  803. 

SATISFACTION. 

See  "Payment." 

Of  judgment,  see  "Judgment,"  {  12. 

Of  mortgage,  see  "Mortgages,"  f  2. 

SAVINGS  BANKS. 

See  "Banks  and  Banking,"  §  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Mandamus  to  board  of  education,  see  "Man- 
damus," f  1. 

{   1.    Pnbllc  aehools. 

A  school  warrant,  drown  in  one  scholastic 
year  and  made  payable  in  another  scholastic 
.year.  Iirld  void,  under  Rev.  St.  8  527. — I>oan 
&  Exchange  Bank  t.  Shealey  (S.  C.)  674 ;  Ben- 
nett V.  Same,  Id. 

A  school  warrant  void  on  its  face  held  not 
valid  in  the  hands  of  an  assignee. — Loan  & 
Exchange  Bank  v.  Shealey  (S.  C.)  674 ;  Bennett 
V.  Same,  Id. 

Tni>li  I  .^  iif  a  |)\ibli<-'  S(  lioul  district  oiinnot 
use  public   funds  to  erect  another   building  at 


SCIRE  FACIAS. 

To  revive  judgment,  see  "Judgment,"  f  11. 

SEALS. 

Ab    importing    consideration    for    deed,     see 
"Deeds,"   |  1. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  2. 

SEDUCTION. 

i   1.    Criminal  respomallilliiy. 

Under  Pen.  Code,  §  388,  as  amended  by  Act 
Dec.  20,  1809  (Acts  1899,  p.  42),  offer  of  mar- 
riage held  no  defense  to  prosecution  for  eeiluc- 
tion,  unless  made  before  arraignment  and  plea. 
—Jinks  T.  State  (Ga.)  820. 

In  prosecution  for  seduction  under  promise 
of  marriage.  Iteld  not  essential  to  conrirtion 
that  the  evidence  show  a  definite  time  fixed 
for  the  marriage.— Jinks  t.  State  (Ga.)  320. 

In  prosecution  for  seduction  under  promise 
of  marriage,  evidence  of  promise  subsequent  to 
the  seduction  held  admissible.— Jinks  t.  State 
(Ga.)  320. 

In  prosecution  for  seduction,  evidence  held  to 
justify  conviction.— Jinla  v.  State  (Ga.)  320. 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
§  13. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
t  4. 

SERVICES. 

See  "Master  and  Servant,"  I  1. 

SERVITUDES. 

See  "Easements." 

SETTLEMENT. 

See  "Payment." 

By  executor  or  administrator,  see  "Executors 

and  Administrators,"  5  5. 
Of  bill  of  exceptions,  see  "Exceptions^  Bill  of," 

«  2. 

SEWERS. 

Defects  or  obstructions,  see  "Municipal   Cor- 
porations," §  6. 

SHERIFFS  AND  CONSTABLES. 

I   1.    Compensatloii. 

Sheriff  of  Greenville  county  held  entitled  to 
80  cents  per  day  for  dieting  prisoners,  nnder 
Rev.  St.  f  2561.— Gilreath  v.  Greenville  Coun- 
ty (S.  C.)  1028. 

§  2.    lilabilltles  on  olBelal  iMiBda. 

In  action  on  sheriffs  honA,  fleW  error  to  ren- 
der verdict  for  specific  portion  of  sum  dne  to 
be  paid  by  principal  and  remainder  by  sore- 
ties.— Oark  V.  Blalock  (Ga.)  22a 


SHIPPING. 


See  "Pilots." 


SLANDER. 

See  "Libel  and  Slander." 

SODOMY. 

Indictment  chartcing  an  attempt  to  commit 
sodomy  held  insufficient,  in  absence  of  charge 
ol  an  overt  act.— State  v.  Hefner  (N.  C.)  2. 

SPEAKING  DEMURRER. 

See  "Pleading."  {  3. 

SPECIAL  JUDGE. 

See  "Judges,"  i  1. 

SPECIAL  LAWS. 

See  "Statutes,"  i  2. 


See 


SPIRITUOUS  LIQUORS. 

"Intoxicating  Liquors." 


STALE  DEMAND. 

See  "Equity."  {  2. 

STATEMENT. 

By   witness   inconsistent   with   testimony,   aee 
"Witnesses,"  {  4. 

STATES. 

Courts,  see  "Courts." 

Public  lands,  see  "Public  Lands,"  |  1 

{   1.    Oovenuaeat  and  oSoera. 

Where  a  chancery  suit  is  referred  to  commis- 
sioners to  settle  accounts  of  a  trustee  who  is  a 
member  of  the  lefdslature,  proof  cannot  be  tak- 
en daring  his  attendance  on  the  legislature. — 
Pittinger  v.  Marshall  (W.  Va.)  342. 

Trials  of  civil,  criminal,  and  chancery  suits 
are  all  included  within  the  inhibition  of  Code. 
c.  12,  i  5,  prohibiting  trial  of  suits  against 
member  of  the  legislature  during  its  sessions. — 
Pittinger  v.  Marshall  (W.  Va.)  342. 

State  officers,  under  color  of  unconstitutional 
legislation,  who  are  guilty  of  personal  tres- 
passes, may  be  sued  therefor.— Blue  Jacket 
Consol.  Copper  Co.  v.  Scherr  (W.  Va.)  514. 

Suits  ma:^  be  maintained  against  state  offi- 
cers in  their  official  capacity,  to  arrest  their 
ofllcial  action  by  injunction  or  mandamus. — 
Blue  Jacket  Consol.  Copper  Co.  v.  Scherr  (W. 
Va.)  514. 

S   2.     Fiscal    ataaaKenent,    pa1>ll«    debt, 
and  ■eonrlties. 

Constitutional  provision,  declaring  that  pro- 
ceeds of  sale  of  state  propertv  shall  be  applied 
to  the  bonded  debt,  held  fully  complied  with 
when  such  proceeds  are  devoted  to  the  inter- 
est on  the  public  debt.— Park  v.  Candler  (Ga.) 
523 

STATUTES. 

Laws    impairing    obligation    of   contracts,   see 
"Constitutional  Law,"  S  4. 

PratMoM  relating  to  partlmUi/r  stibjects. 
See  "Biistards,"  S  1;  "Commerce."  i  1;  "Cor- 
porations," J!  5;  "Descent  and  Distribution"; 
"Discovery,"    {    1;    "Grand    Jury":    "High- 
ways,"   H    2,    3;     "Intoxicating    Liquors"; 


Sale  of  fertilizers,  see  "Agriculture." 
Statute  of  frauds,  gee  "Frauds,  Statute  of." 

I  1.    Eaaeimeat,  veqnlaltes,  and  Talldlty 
In  caneral. 

The  requirement  of  Const,  art.  2,  {  14,  that 
readings  of  a  bill  shall  be  made  on  three  sev- 
eral days,  is  not  required  to  be  shown  by  the 
journals. — Commissioners  of  New  Hanover 
County  T.  De  Rosset  (N.  C.)  43. 

As  the  constitotion  requires  that  on  the  vot- 
ing on  a  bill  before  the  legislature  the  ayes 
and  noes  shall  be  entered  on  the  jonmals,  ei- 
ther the  noes  must  be  on  the  journal,  or  it 
must  affirmatively  appear  that  there  were  none. 
— Commissioners  of  New  Hanover  County  v. 
De  Rosset  (X.  C.)  43. 

The  ayes  and  noes  are  only  required  to  be 
entered  on  the  journals  of  each  honse  of  the 
legislature  on  the  second  and  third  readings  of 
an  act. — Commissioners  of  New  Hanover  Coun- 
ty V.  De  Rosset  (N.  C.)  48. 

Where  an  act  prohibited  the  sale  of  intoxicat- 
ing liquors,  the  fact  that  a  portion  prohibiting 
the  giving  away  of  fruits  in  alcohol  was  uncon- 
stitutional did  not  affect  the  validity  of  the 
remainder. — Hancock  v.  State  (Ga.)  317. 

Where  part  of  an  act  only  is  unconstitution- 
al, such  part  may  be  stricken,  if  sufficient  re- 
main to  effectuate  its  purpose. — Hancock  v. 
State  (Ga.)  317. 

g  2.     General  and  special  or  local  laws. 

Act  Aug.  9,  1881,  pronibitin^  sales  of  intoxi- 
cating liquors  within  the  distnct  of  C.  county, 
held  unconstitutional,  as  special  legislation  al- 
ready covered  by  Gen.  Act  1877.— Harris  v. 
State  (Ga.)  315. 

Special  Local  Option  Act  Sept.  4,  1885.  pro- 
viding for  the  sale  of  liquors  in  Douglas  coun- 
ty, held  not  unconstitutional  as  special  legis- 
lation.—Hancock  v.  State  (Ga.)  317. 

Neither  Act  Oct.  2  1879,  fixing  the  amount 
of  license  for  selling  liquors  in  certain  counties 
therein  named,  nor  the  amendment  thereto  of 
August  18,  1881,  nor  the  amendment  of  Sep- 
tember 4.  1883.  is  unconstitutional,  as  being 
,  special  legislation  in  a  case  provided  for  by 
General  Domestic  Wine  Act  Feb.  27.  1877.— 
Roberts  v.  State  (Ga.)  760. 

Act  1900  (23  St.  at  Large,  p.  315),  relating 

{  to  the  listing  and  drawing  of  Jurors  in  certain 

counties  of  the  state,  held  a  violation  of  CJonst. 

art.  3.  $  34,  subd.  8.  as  a  local  law.— State  v. 

Queen  (S.  C.)  553. 

Const,  art.  6,  S  39,  held  not  to  prohibit  a  spe- 
cial law  repealing  charter  of  a  municipal  cor- 
poration or  uniting  several  municipal  corpora- 
tions in  one. — Town  of  South  Morgantown  v. 
City  of  Morgantown  (W.  Va.)  15. 

Acts  1901,  c.  144,  incorporating  city  of  Mor- 
I  gantown,  held  not   unconstitutional  as  a  spe- 
i  cial  act.— Town  of  South  Morgantown  v.  City 
of  Morgantown  (W.  Va.)  15. 

i  3.     Subjects  and  titles  of  acts. 

Act  Sept  6,  1891,  establishing  the  crimmal 
court  of  Atlanta,  is  not  open  to  the  objection 
that  it  refers  to  more  than  one  subject-matter. 
— Welborne  v.  State  (Ga.)  857. 

Act  Sept  C  1891,  entitled  "An  act  to  estab- 
lish the  criminal  court  of  Atlanta,  and  in  pur- 
suance thereof  to  amend  an  act  establishing 
ciU-  court  of  Atlanta,  passed  December  15, 
18i],  ond  acts  amendatory  thereof,  and  for 
other  purposes,"  held  not  to  contain  matter  dif- 
ferent from  what  is  expressed  in  Its  title.— 
Welborne  v.  State  (Ga.)  857. 


maner  auterent  from  tuat  expressea  in  tno  title. 
—City  of  AmericM  y.  Perry  (Ga.)  1004. 

Code,  M  718,  719,  730,  in  so  far  as  they 
Affected  duties  of  the  clerk  of  the  city  of  Nor- 
folk, held  repealed  by  Act  March  3,  1896.— 
Tiehy  v.  Marye  (Va.)  126. 

{  4.    Amendmont,  rerlslon,  aad  oodlfloa- 
tlon. 

The  incorporation  into  the  Code  of  1895  of 
an  act  passed  previonsly  to  that  time  cures  any 
4efect  in  the  ori^nal  act  by  reason  of  its 
«ontainini;  matter  not  expressed  in  its  title, 
-or  attempting  to  amend  a  section  of  the  Code 
by  reference  to  the  number.— Daniel  v.  State 
(Ga.)  805. 

Act  Sept.  6,  1891,  held  not  subject  to  the  ob- 
jection that  it  is  an  amendment  or  repeal  of 
an.v  part  of  the  act  creating  the  city  court  of 
Atlanta  by  a  mere  reference  to  the  title. — 
Welbome  v.  State  (Ga.)  *T. 

Where  the  general  assembly  fails  to  elect  an 
electoral  board  for  a  county,  as  prescribed  by 
Code,  §  G4,  a  resolution  at  an  extra  session, 
supplying  the  oniis.sion  by  naming  the  board, 
is  not  an  amendment  of  the  Code,  within  Const, 
art  5.  f  15.— Sinclair  r.  Young  (Va.)  007. 

f  5.    Rspeal,  snapensioii,  expiration,  and 
rcTival. 

Where  a  charter  is  amended  by  a  subsequent 
act,  the  latter  act  is  not  repealed  by  a  later 
act,  which  does  not  express  any  intent  so  to 
.do,  does  not  refer  to  its  subject-matter,  and 
contains  nothing  to  show  that  it  was  intended 
as  a  revision  of  the  former  acts. — Horn  t. 
State  (Ga.)  297. 

Where  a  town  is  incorporated  by  act  of  the 
general  assembly,  with  certain  rights  and  pow- 
ers, and  the  charter  is  amended  by  a  subse- 
quent act.  this  latter  act  held  not  repealed  by 
Implication  by  a  later  act,  which  does  not  in- 
dicate any  intention  to  repeal  it,  nor  refer  to 
the  subject-matter  of  the  intermediate  act. — 
Horn  V.  State  (Ga.)  768. 

i   6.    Gonstmotloa  and  operatlaii. 

Acts  1900,  p.  55,  attempting  to  amend  Acts 
1897,  p.  33,  relating  to  appeals  iu  foinna  pau- 


Recitals  of  fact  in  a  public  statute  Md  not 
concluaiTe  on  courts,  but  may  be  disproved  by 
evidence.— Mitchell  t.  Lasseter  (Ga.)  287. 

The  rule  requiring  a  strict  construction  of 
criminal  statutes  is  inapplicable  to  revenue 
law.— State  v.  Carter  CN.  C.)  11. 

The  construction  put  upon  a  statute  of  doubt- 
ful import,  when  it  first  came  into  operation. 
will  after  lapse  of  time,  and  where  it  has  not 
been  changed  by  the  legislature  or  judicial  de- 
cision, be  regarded  as  correct. — Smith  v.  Bryao 
(Va.)  652. 

The  practical  construction  given  a  statute  by 
public  oSlciaU  and  acted  on  by  the  people  will, 
in  cases  of  doubt,  be  regarded  as  decisive.— 
Smith  V.  Bryan  (Va.)  6.52. 

A  statute  should  be  so  construed  as  to  give 
effect  to  every  part  thereof.— Smith  v.  Brvau 
(Va.)  662. 

I   7.    Pleadiac  and  cTldemoe. 

The  certificate  of  the  speakers  of  each  house 
of  the  legislature  is  conclusive  evidence  that  a 
bill  was  read  and  passed  three  several  readings 
in  each  house.— Commissioners  of  Now  Han- 
over County  V.  De  Bosset  (H.  C.)  43. 

The  legislative  journals  are  the  sole  evidence 
as  to  whether  the  ayes  and  noes  on  a  vote  on 
a  bill  were  entered  on  such  journals. — Commis- 
sioners of  New  Hanover  County  v.  De  Kosset 
(N.  C.)  43. 

The  trial  court  having  found  that  the  first 
reading  of  a  bill  in  the  senate  was  on  a  difft-r- 
ent  date  from  the  second,  such  fact  not  being 
required  to  be  shown  by  the  journals  and  not 
contradicted  by  them,  the  finding  is  conclusive 
upon  appeal.— Commissioners  of  New  Hanover 
County  V.  De  Kosset  (N.  C.)  43. 

A  transcript  Of  the  legislative  journals  held 
such  that  the  court  could  not  take  it  that  the 
names  of  those  voting  were  duly  entered,  and 
the  agreement  of  the  parties  could  not  be  tak- 
en as  proof  Of  the  fact. — Commissioners  of  Kew 
Hanover  County  v.  De  Rosset  iN.  O.)  43w 
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Art  4,  I  27 112 
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CONSTITUTION  1895. 
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Art.  5,  I  12 872 

Art.  5,  I  21 1017 

Art.  5.  I  23 672 
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VIROINIA. 

CONSTITUTION. 

Art.  5,  §  15 127,  907 

Art  6.  8  20 652 

Art  10.  {  4 645 

CODE  1849. 
Ch.  37,  §  22 651 

CODE  188.3. 

15  717,  718.     Amended  by 

Laws  1808,  p.  072 127 

§§  719,  730 126 

CODE  1887. 

Ch.  43 107 
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Newport  News.  Laws 
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p.  561,  H  64.  60 662 
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36,  p.  84 633 

ia3.5-;«,  p.  84 633 

1889-90,  p.  26 897 

1893-94,  p.  17 897 
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ed by  Laws  1896-96,  p. 

846   887 

189.5-9C,  p.  93,  {{  104, 105. 
Newport      News      Cilgr 

Clinrter    645 

189.5-90.  p.  661,  18  64,  60. 
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1897-98,  p.  404 50 

1897-98,  p.  893 609 

1898,  p.  672 127 

1899-1900.   p.   724 618 

1899-1900,  p.   843 907 

1899-1900,  p.  882 925 
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Ch.  31.  I  9 609 
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Ch.  75.   431 

Ch.  83 490 

Ch.  107 838 
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Ch.  152.19 893 
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STOCK. 

Corporate  stock,  see  "Corporations,"  |  1. 

STOLEN  GOODS. 

See  "Receiving  Stolen  Goode." 

STREET  RAILROADS. 

Se«  "Railroads." 

license  taxes,  see  "Licenses,"  |  1. 

{   1.    Establlsluneiit,    aonstnietloii,    and 
malntemanoe. 

Acts  1889-80,  p.  26,  and  Acts  1883-94,  do 
not  confer  tlie  rii;lit  to  operate  upon  the  high- 
ways a  street  railroad  for  the  transportation  of 
passengers  without  first  acquiring  the  right  bv 
purchase  or  condemnation. — Norfolli  Railway  & 
Light  Co.  T.  Consolidated  Turnpilce  Co.  (Va.) 
897. 

i  2.    ResnlmtloB  and  operatton. 

A  street  car  company  held  guilty  of  negli- 
gence, if  it  fails  to  give  proper  warning  of  the 
approach  of  its  cars  to  a  public  crossing. — 
Bass'  Adm'r  y.  Norfollc  Ry.  &  Light  Co.  (Va.) 
100. 

A  street  car  company  is  guilty  of  negli- 
gence in  operating  its  car  at  an  excessive 
speed  at  a  public  crossing.— Bass'  Adm'r  v.  Nor- 
folk Ry.  &  Light  Co.  (Va.)  100. 

Failure  of  plaintiff's  decedent  to  look  in  ei- 
ther direction  for  an  approaching  street  car 
before  stepping  on  defendant's  tracks  held  not 
contributory  negligence  per  se. — Bass'  Adm'r 
V.  Norfolk  Ry.  &  Light  Co.  (Va.)  100. 

In  an  action  against  a  street  railway  com- 
pany for  injuries,  owing  to  snow  thrown  on  a 
crossing  b.v  defendnnt.  an  instrnction  that  plain- 
tiff was  not  negligent,  if  exercising  due  care. 
Arid  not  error.— Newport  News  &  O.  P.  Ry.  & 
Electric  Co.  t.  Bradford  (Va.)  800. 

In  an  action  against  a  street  railway  for  in- 
juries rcceired,  owing  to  a  snow  hank  thrown 
on  a  crossing  by  defendant,  held  not  error  to 
permit  pl.iintiff  to  prove  that  others  had  walk- 
ed over  the  snow  bank.— Newport  News  &  O. 
P.  Ry.  &  Electric  Co.  v.  Bradford  (Va.)  800. 

In  an  action  against  street  railway  for  in- 
juries, owing  to  a  snow  bank  thrown  on  a 
crossing  by  defendant,  au  amendment  to  a  cer- 
tain instruction  Jield  proper,  as  bringing  to  the 
attention  of  the  jury  that  defendant  did  not 
have  the  right  to  obstruct  the  crossing. — New- 
port News  &  O.  P.  Ry.  &  Electric  Co.  v.  Brad- 
ford (Va.)  900. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  received,  owing  to  a  snow 
bank  thrown  on  a  crossini;,  an  amendment  to 
instruction  that  the  depositing  of  snow  so  as 
to  obstruct  pedestrians  was  a  negligent  act  Jield 
properly  refused. — Newport  News  &  O.  P.  Ry. 
&  Electric  Co.  V.  Bradford  (Va.)  900. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  from  the  piling  of  snow  on  a 
<'rosswaIk  by  defendant,  a  contention  that  the 
street  along  which  plaintiff  was  traveling  was 
not  a  pnl)lic  highway  heM  of  no  avail  to  de- 
fcndnnt.— Newport  News  &  O.  P.  Ry.  &  Elec- 
tric Co.  V.  Bradford   (Va.)  900. 

Where  a  motorman  in  charge  of  an  electric 
car  comes  where  he  has  reason  to  expect  chil- 
dren at  play,  he  must  exercise  a  high  degree 
of  watchfulness  in  the  operiition  of  the  cor. — 
Sample  v.  Consolidated  Light  &  Ry.  Co.  (W. 
Va.)  597. 


SUBROGATION. 

Persons  holding  under  a  deed  executed  nnder 
a  defective  power  of  sale  in  a  mortgage  held 
entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee.— Sims  v.  Steadman  (8.  C.)  677. 

Subsequent  indorser  of  note,  paying  judg- 
ment on  debt,  Jield  entitled  to  eobstitutioii  to 
lien  of  the  judgment  against  prior  indorse.— 
Schilb  V.  Moon  (W.  Va!)  329. 

Subsequent  indorser  of  note,  paying  judg- 
ment which  is  a  lien  on  land  of  prior  indorser, 
may  enforce  snbstitntion  of  lien  without  get- 
ting a  judgment  against  prior  indorser. — Schilb 
V.  Moon  (W.  Va.)  329. 

Judgment  creditor,  in  judgment  on  note,  most 
l>e  a  party  in  a  suit  in  equity  by  subsequent 
indorser  to  enforce  substitution  to  Hen  of  judg- 
ment againxt  prior  indorser.— Schilb  r.  Moon 
(W.  Va.)  329. 

To  a  bill  seeking  subrogation  to  lien  on  lan.i. 
otho-  parties  holding  existing  liens  must  be 
made  parties.— Gall  v.  Gall  (W.  Va.)  380. 

SUBTERRANEAN  WATERS. 

See  "Waters  and  Water  Courses,"  i  1. 

SUIOIDL 

By  insured,  see  "Insurance,"  |  8. 


SUMMONS. 


See  "Process.' 


SUPREME  COURTS. 

See  "Courts,"  8  4. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURVIVAL 

Of  cause  of  action,  see  "Abatement  and  Re- 
vival." {  2. 

SURVIVORSHIP. 

Of  devisees  or  legatees,  see  "Wills,"  i  4. 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

Judicial  power  to  determine  reasonableness  of 
tax,  see  "Constitutional  Law,"  §  2. 

Local  or  special  toseo. 
See  "Municipal  Corporations,"  {  7. 
Assessments  for  municipal  improvements,  see 
"Municipal  Corporations,"  i  5. 

OoeupaUon  or  prMUge  taxe*. 
See  "Intoxicating  liquors,"  g  3;   "Licenses," 
8  1. 

{   1.    ConatitiitioBal     xvqnireateaita     amd 
restriottona. 

Laws  1809.  c.  11,  S  51,  htld  not  unconstitu- 
tional, as  uot  Iteing  uniform  and  in  not  im- 
posing a  license,  if  the  business  is  otrried 
on  outside  a  city  or  town. — State  v.  Carter  (N. 
C.)  11. 
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time  than  relinquishment  to  another  grantee 
of  another  parcel  is  liable  for  taxes  on  both 
parcels  relinquished  after  execution  of  the  se- 
curity deeds,  but  before  the  dates  of  the  re- 
linquishments.— Askew  V.  Scottish-American 
Mortg.  Co.  (Ga.)  256. 

Property  exempt  from  taxation  determined.- 
Joiner  t.  Adams  (Ga.)  281. 

Commercial  fertilizers  owned  on  March  15, 
1901,  held  subject  to  taxation,  though  applied 
to  land  which  was  also  taxed.— -Joiner  ▼. 
Adams  (Ga.)  281. 

A  parsonage  Md  exeinpt  from  taxation, 
though  rented. — Protestant  Episcopal  Church  of 
Parish  of  St.  PhUIips  v.  PrioUau  (S.  C.)  1026. 

§  3.     liSTjr  and  assessment. 

Owner  of  several  contiguous  tracts  should 
hare  them  taxed  as  a  whole. — Maxwell  t.  Cun- 
ningham (W.  Va.)  499. 

§  4.  Payment  and  refnndlns  or  reooT- 
ery  of  tax  paid. 

Evidence  held  e^uffloient  to  warrant  a  finding 
that  taxes  on  certain  land  for  a  certain  year 
were  paid.— Brown  t.  Bradshaw  (Va.)  617. 

§5.  Colleetloa  and  enf  oreement 
against  persons  or  personal  prop- 
erty. 

The  progress  of  an  execution  issued  by  a 
tax  collector  cannot  be  resisted  by  an  affidavit 
ot  illegality. — Georgia  Trading  Co.  v.  Marion 
County  (Ga.)  250. 

Collection  of  illegal  tax  cannot  be  enjoined 
solely  on  the  ground  of  its  illegality^BIue 
.Tacket  Consol.  Copper  Co.  v.  Scherr  (W.  Va.) 
514. 

BUI  to  enjoin  collection  of  taxes  must  tender 
such  taxes  as  are  conceded  to  be  due. — Blue 
Jacket  Consol.  CJopper  Co.  v.  Scherr  (W.  Va.) 
514. 

i  6.  Sal*  of  land  for  nonpayment  of 
tax. 

Where  an  execution  is  levied  on  land,  and 
before  sale  it  is  sold  on  tax  fi.  fas.,  and  the 
proceeds  more  than  satisfy  them,  the  fi.  fas. 
are  paid,  and  the  sheriff  has  no  authority  to 
transfer  them. — Blalock  v.  Buchanan  (Ga.)  717. 

Fol.  Code,  I  908,  requiring  that,  when  prop- 
erty not  returned  for  taxation  is  sold,  there 
should  be  an  offer  to  rent  it  before  it  is  offered 
for  sale,  does  not  apply  to  wild  lands. — Barnes 
▼.  Carter  (Ga.)  993. 

Omission  of  sheriff,  in  affidavit  to  list  of 
nales  of  delinquent  lands,  to  state  that  he  had 
not  been  intei-ested  in  the  purchase  of  any  of 
the  delinquent  lands,  held  a  fatal  omission, 
raising  presumption  of  violation  of  Code,  c.  31, 
S  9.— McClaiu  v.  Batton  (W.  Va.)  509. 

Affidavit  of  sheriff  to  list  of  sales  of  delin- 
quent lands  held  insulUcicnt.— McClain  v.  Bat- 
ton  (W.  Va.)  500. 

Under  Code  1808,  c.  31,  |  7,  providing  that, 
if  all  taxes  and  costs  on  delinquent  lands  are 
not  paid  before  the  day  fixed  by  law  for  tin- 
Kiile  of  the  land,  the  sheriff  shall  sell  the  same, 
stud,  if  the  sale  be  not  completed  on  the  first 
<lay,  it  shall  be  continued  from  day  to  day,  an 
niljournment  for  about  one  month  after  the 
sale  had  begun  is  unniithorized,  and  invali- 
dates any  sales  and  deeds  made  in  pursuance 
thereof.— Collins  v.  Sherwood  (VV.  Va.)  603. 

Land  was  purchased  at  a  tax  sale,  and  there- 
after returned  delinquent,  and  sold  again  for 
taxes  for  the  subsequent  year,  and  purchased 
by  the  same  buyer.  The  land  was  again  sold, 
and  purchased  by  the  state.  It  was  assessed 
in   the  name  of  the  original  purchaser  until 


such  grantee.  Held,  that  under  Const,  art.  13, 
S  3,  providing  that  title  to  land  forfeited  to  the 
state  for  the  nonpayment  of  taxes*  and  not 
redeemed,  and  remaining  in  the  state,  shall  be 
vested  in  any  person  for  so  much  of  the  land 
as  he  shall  have  title  to,  which  but  for  the 
title  forfeited  would  be  valid,  who  shall  have 
paid  the  taxes  for  five  successive  years  from 
the  date  of  the  grant,  the  title  is  vested  in 
such  grantee.— Collins  v.  Sherwood  (W.  Va.) 
COS. 

Where  the  holder  of  an  invalid  tax  deed  and 
his  grantees  have  paid  no  purchase  money  or 
taxes,  the  person  entitled  to  have  the  deed  set 
aside  need  make  no  tender  before  attacking  it. 
—Collins  V.  Sherwood  (W.  Va.)  603. 

{    7.    Redemption  from   tax  sale. 

Under  Acts  1895,  c.  119,  §  60,  the  death  of 
the  owner  of  land  sold  for  taxes  before  the 
end  of  the  time  given  for  redemption  does  not 
extend  the  time  for  redemption  until  the  own- 
er's infant  heirs  become  of  age. — McMillan  v. 
Hogan  (N.  C.)  63. 

§  8.     Tax  titles. 

As  a  condition  precedent  to  contesting  the 
title  to  land  purchased  at  a  tax  sale,  the  claim- 
ants must  pay  the  taxes  due  thereon. — ^McMil- 
lan v.  Hogan  (X.  C.)  63. 

Two  years'  limitation  to  recover  land  sold  for 
taxes  does  not  run  until  purchaser  is  put  iu 
possession.- Gardner  v.  Reedy  (S.  C.)  947. 

Provisions  of  Rev.  St  §  362,  relating  to  sus- 
pension of  sale  where  taxes  have  been  paid  or 
improperly  assessed,  cannot  be  invoked  to  show 
waiver  of  taxpayer's  rights  in  suit  against  pur- 
chaser in  possession  under  tax  deed. — Gardner 
V.  Reedy  (S.  C.)  947. 

Under  Code,  §  1840,  c.  37,  §  22,  a  tax  deed 
held  imavailing,   unless  recorded  on  a  proper  ' 
acknowledgment. — Leftwich   v.   City   of   Rich- 
mond (Va.)  051. 

Where  a  tax  sale  is  invalid,  taxes  paid  are 
a  proper  charge  on  the  property  sold,  and  will 
be  conditioned  on  the  reimbursement  of  de- 
fendant.—McClain  V.  Batton  (W.  Va.)  509. 

Defective  tax  deed  should  not  be  set  aside, 
unless  person  entitled  thereto  tenders  price 
paid,  with  all  taxes  and  costs. — McClain  v.  Bat- 
ton (W.  Va.)  509. 

Code  1899,  c.  31,  S  25,  curing  defective  tax 
sales  and  deeds,  is  not  retroactive,  and  only 
applies  to  tax  sales  made  after  the  passage 
of  the  act.— Collins  v.  Sherwood  (W.  Va.)  603. 

TELEGRAPHS  AND  TELEPHONES. 

I^iability  of  telephone  company  for  injuries 
caused  by  telephone  pole  in  highway,  see 
"Highways,"  §  4. 

S    1.    Begnlatlon  and  operation. 

Where  a  telegraph  company  misquotes  the 
price  of  an  article  by  telegram,  it  is  liable  for 
any  damages  resulting  from  the  acceptance  of 
the  proposal  as  contained  in  the  telegram. — 
Western  Union  Tel.  Co.  v.  Flint  River  Lum- 
ber Co.  (Ga.)  815. 

Declaration  for  failing  to  deliver  telegram 
need  not  set  out  telegram  complained  of  or 
allege  actual  damage. — Bntler  v.  Western 
Union  Tel.  Co.  (S.  C.)  162. 

A  father  has  caut^  of  action  against  tele- 
graph company  for  failure  to  deliver  telegram 
sent  by  his  son  to  a  third  party  for  his  bene- 
fit.—Butler  V.  Western  Union  Tel.  Co.  (S.  C.) 
102. 


018. 


TENANCY  IN  COMMON. 


t   1.    Mvtnal  rlchtm  dvtle*.  amd  liabili- 
ties of  oo-teiuuits. 

The  registration  of  a  deed  from  an  owner 
in  common  conveying  the  entire  property  held 
not  an  ouster  of  the  other  co-tenants,  which 
will  render  a  posseeaion  under  the  deed  adverse. 
—Hardee  t.  Weathiugton  (N.  C.)  856. 

Sole  possesslou  of  real  estate  for  a  period 
less  than  20  years  under  a  deed  executed  by  a 
tenant  in  common  held  not  adverse. — Hardee  ▼. 
Weathington  (N.  O.)  855. 

A  stranger  taking  possession  under  a  deed 
from  co-tenant  of  the  entire  tract  held  an  oust- 
er of  the  other  tenants  in  common. — Bennett  t. 
Pierce  (W.  Va.)  395. 

Conveyance  from  one  co-tenant  to  another  of 
his  interest  held  not  to  pass  a  pre-existing  de- 
mand for  improvements.— Waird  v.  Ward's 
Heirs  (W.  Va.)  472. 

i  8.    Blchta    amd    Uabllltlea   of   oo-tMi- 
amts  as  to  titird  pevsoas. 

lu  an  action  by  a  tenant  in  common  to  recov- 
er for  the  cutting  of  timber  upon  the  estate, 
plaintiff  is  only  entitled  to  recover  a  portion 
of  the  entire  damage  equivalent  to  the  part 
of  the  estate  owned  by  him.— Winbome  ▼. 
Elizabeth  City  Lumber  Co.  (N.  C.)  825. 

In  an  action  by  a  tenant  in  common  to  recov- 
er the  entire  tract  as  against  a  third  party, 
defendant  is  not  entitled  to  have  the  amount 
of  plaintiff's  right  to  possession  determined.— 
Winbome  t.  Elisabeth  City  Lumber  Oo.  (N.  0.) 
825. 

TERMS. 


Of  courts,  see  "Courts,"  { 
Of  office,  see  "Officers,^'  < 


I  a. 


TESTAMENT. 

See  "WUls." 

THEFT. 

See  "Larceny." 

TICKETS. 

For   carriage   of  passengers,    see   "Carriers," 
12. 

TIMBER. 

See  "Logs  and  Logging." 


TIME. 


Fm    redemption    from 
"Mortgages,"  |  6. 


foreclosure    sale,    see 


TITLE. 


Colot  of  tide,  eee  "Adverse  Possession." 
Covenants  of  title,  see  "Covenants,"  |  1. 
Effect  of  adverse  possession,  see  "Adverse  Foe- 
session,"  §  2, 


Of  sUtutes,  see  "Statutes,"  {  8. 
id,  see  "Quieting  ^ 
Tax  titles,  see  "TaxaUon,"  §  8. 


Removal  of  doud,  eee  "Quieting  Title." 


To   land   condemned   by   canal   company,   see 

"Canals,"  §  1. 
To  maintain  ejectment,  see  "Ejectment,"  {  1. 
To  mining  property,  see  "Mines  and  Minerals," 


Measure  of  damages,  see  "Damages,"  |  8. 

By  particular  eUuta  of  vartiea. 

See  "Corporations."  S  3;  "Municipal  Corpora- 
tions," i  G. 

PartUvlar  remedietfortorta. 
See  "Action  on  the  Case";  "Trespass,"  |  1; 
"Trover  and  Conversion."  {  1. 

PorticiUar  torts. 

See  "Oonspiracy,"  §  1;  "False  Imprisonment" 
I  1;  "Fraud'^';  "Libel  and  Slander";  "Ma- 
licious Prosecution";  "Negligence";  "Tres- 
pass"; "Trover  and  Conversion." 

Where  one  wantonly  and  maliciously  induces 
a  person  to  violate  his  contract  with  a  tldrd 
person,  to  the  letter's  injury,  it  is  actionable. 
—West  Virginia  Trangp.  Co.  v.  Standard  Oil 
Oo.  (W.  Va.)  691. 

Where  a  person,  in  furtherance  of  his  own 
interest,  establishes  competing  works,  and  in- 
dnces  customers  of  another  to  withdraw  their 
patronage,  to  obtain  business  for  himself,  he  i» 
not  liable  therefor;  but  when  a  person  induces 
the  withdrawal  of  custom  not  in  the  free  right 
of  competition,  but  wantonly  to  injure  the 
other  person,  he  is  liable  therefor.— West  Vir- 
ginia Transp.  Co.  v.  SUndard  Oil  Co.  (W.  Va.> 

TOWNS. 

See  "Schools  and  School  Districts,"  {  1. 

S    1.    Actions. 

Provision  of  Code,  g  757,  forbidding  suit 
against  town  before  demand  on  its  officers,  and 
ret^uiring  dismissal  of  action  uuless  the  com- 
plaint allege  presentment  of  claim  to  such 
officers,  held  jurisdictional. — Pitt  Conntjr  Board 
of  School  Directors  v.  Town  of  GreenriUe  (X. 
C.)  847. 

TRANSCRIPTS. 

As  evidence,  see  "Evidence,"  |  4. 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Eijection  of  trespasser,  see  "Carriers,"  I  S. 
Injuries  to  trespassers,  see  "Xegligoice,"  \  1', 

'•Railroad,"  |  7. 
To  the  person,  see  "False  Imprisonment." 

i   1.    Aetloas. 

In  action  for  trespass,  where  plaintiff  relies 
on  adverse  poaseacdon,  he  most  show  that  it 
was  notorious  and  exclusive. — ^McOook  t. 
Crawford  (Ga.)  225. 

Where,  in  trespass,  defendant  has  a  defenat 
when  the  suit  is  brought,  he  cannot  be  de- 
prived thereof  by  a  third  person  ratifying  • 
deed  which  at  the  time  of  the  commence- 
ment of  the  suit  was  without  binding  force.— 
Graham  v.   Williams   (Ga.)  790. 

Widow  held  to  have  a  right  of  action  fot 
trespass  prior  to  her  husband's  death  upoB 
property  owned  by  herself  and  husband  at 
tenants  by  the  entirety. — Spruiil  v.  Brannias 
Mfg.  Co.  (N.  C.)  824. 

TRESPASS  TO  TRY  TITLL 

See  "Ejectment." 


Digitized  by  VjOOQ'C 


Trial  of  right  to  property  levied  on,  see  "At- 
tacfameut,^'  {  4;    "Execution,"  *  " 


/Toeeeatnff*  fneioent  to  untus. 
See  "Continuance." 
Kight  to  trial  by  jury,  see  "Jury,"  (  1. 

Tiial  of  partieuiar  dvV.  actions  or  proceeding*. 

See  "Ejectment,"  g  4;  "False  Imprisonment," 
$  1;  "Negligence,"'  i  3;  "Reformation  of  In- 
struments," {  1, 

Determination  of  qnestion  of  limitation,  see 
"Limitation  of  Actions,"  g  4. 

Determination  of  title  by  adverse  possession, 
see  "Adverse  Posseesion,"  f  3. 

For  abandonment  of  wife,  see  "Husband  and 
Wife,"   I   7. 

For  fires  caused  by  railroads,  see  "Railroads," 
S  10. 

For  personal  injnriee.  see  "Carriera,"  {  3; 
"Master  and  Serrant,"  {  7;  "Manidpal  Cor- 
porations," I  0;  "Railroads,"  t  8;  "Street 
Railroads,"  §  2. 

For  separate  maintenance,  see  "Husband  and 
Wife,"   I   6. 

On  insurance  policy,  see  "Insurance,"  §  4. 

Suits  in  equity,  see  "Equity,"  i  6. 

Suits  to  try  tax  titles,  gee  "Taxation,"  §  S. 
"     ■  d  on 

i  5 

Trial  of  eriminal  prosecution*. 

See  "Criminal  Law,"  K  8-11:  "False  Pretens- 
es"; "Forgery";  "Homicide,"  S  5;  "Rape," 
«  1. 

I'or  carrying  concealed  weapon,  see  "Weap- 
ons." 

i   I*    Doekats,  Ilata.  Mad  calendars. 

Where  a  case  is  on  calendar  2  on  demurrer, 
and  plaintiff  withdraws  his  demurrer,  and 
amount  due  is  one  that  can  be  mathemat- 
ically determined,  the  court  can  enter  judg- 
ment while  it  is  on  such  calendar. — Melchers  v. 
Moore  (S.  C.)  773. 

§  8.     Oowae  and  condnot  of  trial  in  cen- 
eraL 

Admission  of  claimant  that  defendant  in  at- 
tachment was  in  possession  at  the  time  of  the 
lev^  places  the  burden  of  proof  on  claimant, 
entitling  him  to  open  and  close. — People's  Nat. 
Bank  v.  Harper  (Ga.)  717. 

§   3.     Reeeptlon  of  ovldenee. 

Immaterial  evidence  is  properly  exdaded. — 
Waller  v.  Hogan  (GJa.)  254. 

$   4.     Arcnments  and  oondnct  of  eonnsol. 

It  was  not  error  to  refuse  to  permit  defend- 
nnt's  counsel  to  read  to  the  jury  in  his  argu- 
ment an  opinion  rendered  by  the  court. — Central 
of  Georgia  By.  Co.  v.  Hardiu  (Ga.)  738. 

It  was  not  error  to  refuse  to  permit  counsel 
to  read  to  the  jury  a  definition  of  "reasonable 
time,"  and  to  read  decision  on  the  question  as 
to  what  constitutes  contributory  negligence. — 
Newport  News  &  O.  P.  Ry.  &  Electric  Co.  v. 
Bradford  (Va.)  900. 

%    5.     Takln|;  «aae  or  qnestion  from  Jnry, 

Where  petition  sets  forth  no  cause  of  action. 
It  trill  be  dismissed  at  trial  on  motion  of  de- 
fondant.— McCook  T.  Crawford  (Ga.)  225. 

Where  the  evidence  demanded  verdict  for  de- 
fendant. It  is  properly  directed. — Holloway  v. 
Central  of  Georgia  R.  Co.  (Ga.)  227 ;  Ooodrum 
V.  Sonthern  Ry.  Co.  (Ga.)  238. 

Where  there  is  evidence  sufficient  to  sustain 
recovery  for  plaintiff,  held  error  to  grant  non- 
suit.—Fhilpot  V.  Chattanooga,  R.  &  S.  R.  Co. 
(Ga.)   266. 

Awarding  nonsuit  hctd  error,  where  evidence 
for  plaintiff  authorizes  finding  that  he  has  prov- 
ed nis  case  as  laid.— Flewellen  v.  Flewellen 
tGa.)  301. 


On  a  motion  for  nonsuit  or  to  direct  a  verdict 
for  defendant,  the  evident  of  the  plaintiff  must 
be  accepted  as  true.— Coley  v.  North  Carolina 
R.  Co.  (N.  C.)  195. 

In  an  action  by  a  servant  for  personal  inju- 
ries, where  there  was  more  than  a  mere  scin- 
tilla of  evidence  tending  to  prove  the  defend- 
ant's negligence,  the  case  could  not  be  takev 
from  the  Jury.— Cogdell  v.  Southern  Ry.  Co. 
(N.   0.)  2(e. 

The  credibility  of  a  witness  is  a  matter  pe- 
culiarly within  the  province  of  the  jury,  and 
depends,  not  only  on  nis  desire  to  tell  the  truth, 
but  also  on  his  insensible  bias,  his  intelligence, 
his  means  of  knowledge,  and  his  powers  of  ob- 
servation.- Cogdell  v.  Southern  Ry.  Co.  (N.  C.) 
202. 

Nonsuit  held  properly  denied,  where  there  i» 
some  evidence  to  sustain  plaintiff's  complaint. — 
Salley  v.  Manchester  &  A.  R.  Co.  (S.  C.)  Ill  f 
Zeigler  v.  Same,  Id. 

Conflict  in  evidence  is  of  no  avail  to  a  de- 
fendant who  has  demurred  to  the  evidence. — 
Watts  V.  Southern  Bell  Telephone  &  Telegraph- 
Co.  (Va.)  107. 

Where  the  law  as  applied  to  the  evidence  i» 
plainly  for  defendants,  a  verdict  should  be  di- 
rected.—Porter  V.  Mack  (W.  Va.)  4{». 

On  demurrer  to  evidence,  the  rule  is  to  cer- 
tify and  consider  the  whole  evidence  as  though 
on  motion  to  Set  aside  a  verdict  in  favor  of 
the  demnrree. — Bowman  t.  Dewing  (W.  Va.)' 
576. 

g   6.    Instmotions  to  Jnry .— Prorinoe   of 
eonrt  and  Jnrjr  in  cenenU. 

In  an  action  against  a  railroad  company  for 
a  loss  by  fire,  an  instruction  that  the  preramp- 
tion  against  the  company  is  rebuttable,  and 
tliat  testimony  of  employes,  in  the  absence  of 
anything  to  discredit  it,  could  not  be  arbitrarily 
disregarded,  held  properly  refused. — Central  of 
Georgia  Ry.  Co.  v.  Trammel!  (Ga.)  259. 

An  instruction  based  on  an  erroneous  as- 
sumption of  facts  is  properly  denied.— Crummey 
V.  BenUey  (Ga.)  705. 

An  instruction  tending  to  give  nndne  credit 
to  the  testimony  of  certain  witnesses  held  prop- 
erly modified  by  the  court.— Cogdell  v.  Boutherir 
Ry.  Co.  (N.  C.)  202. 

An  instruction  held  not  erroneous  as  a  charge 
on  the  facts. — Brasington  v.  South  Bound  K. 
Co.  (S.  C.)  665. 

M'here  there  is  no  evidence  of  title  in  plain' 
tiff  running  back  to  the  state,  held  not  an  ex- 
pression of  opinion  to  so  state  to  tiie  jury. — 
Bryce  v.  Cayce  (S.  O.)  94a 

A  statement  by  the  court  of  the  contention 
of  a  party  is  not  a  charge  on  the  facts. — Bryce 
V.  Cayce  (S.  C.)  948. 

An  instruction  held  not  open  to  the  criticism 
that  the  court  assumed  thereby  that  the  fact 
that  witnesses  were  in  the  service  of  defendant 
would  render  their  evidence  Ie«s  worthy  of 
belief.— Norfolk  &  W.  Ry.  Co.  v.  Poole's  Adm'r 
(Va.)  027. 

i   7.    —  Tovtm,     reqnliitas,     and     snfi' 
eieney. 

Where  defendant  joins  issue,  Aeld  proper  to 
instruct  that,  if  plaintiff  proves  his  case  aa 
laid,  he  is  entitled  to  recovery.— Savannah,  F. 
&  W.  Ry.  Co.  V.  I^dson  (On.)  (599. 

When  the  court  gives  inconsistent  inatmc- 
tions,  the  verdict  of  the  Jury  will  be  set  aside. 
—City  of  Winchester  v.  Uarroll  (Va.)  37. 

An  instruction  singling  out  certain  facts  held 
erroneous.— Robinson  v.  Lowe  (W.  Va.)  454. 


R.  Co.  of  Alabama  v.  Waldrop  (Ga.)  268. 

Instruction,  though  not  based  on  evidence, 
held  no  ground  for  reversal. — Doolittle  t.  South- 
ern Ry.  Co.  (S.  C.)  133. 

In  an  actioq  against  landlord  for  unlawfully 
seizing  plaintifTs  crops,  a  charge  as  to  waiv- 
ing rent  lien  held  responsive  to  the  issues. — 
Hatchell   v.   Chandler   (S.  C.)   777. 

§  9.     ^—  Beqneiti  or  prayem. 

Requests  covered  by  the  general  charge  may 
be  properly  refused. — Central  of  Georgia  Ry. 
Co.  V.  Trammell  (Ga.)  259;  Southern  By.  Co. 
V.  Scott  (Ga.)  292;  Shiflett  v.  City  of  Cedar- 
town  (Ga.)  280;  Southern  Ry.  Co.  t.  Garland, 
Id.;  Lovick  v.  Atlantic  Coast  Line  R.  Co.  (N. 
C.)  191;  Maxwell  v.  Cunningham  (W,  V«.) 
499. 

Failure  to  give  a  charge  is  not  ground  for  re- 
versal, in  the  absence  of  a  request  so  to  do. — 
Central  of  Georgia  Ry.  Co.  v.  Hardin  (Ga.) 
738. 

In  an  action  for  false  imprisonment,  action 
of  court  in  submitting  certain  facts,  as  shown 
by  all  the  evidence,  rather  than  by  the  testi- 
mony of  one  witness,  fteid  proper. — Lovick  v. 
Atlantic  Coast   Line  R.  Co.   (NT  O.)  191. 

Instruction  as  to  contributory  negligence  held 
not  erroneous,  in  the  absence  of  a  request  by 
defendant  for  a  more  specific  charge.— Smith 
V.  South  Carolina  &  G.  R.  R.  (S.  C.)  665. 

Instruction  as  to  negligence  of  person  leaving 
excavation  in  highway  unguarded  held  not  er- 
roneous.—Brasington  V.  South  Bound  R.  Co. 
(vS.  C.)  6fi.-). 

i  lO.   ^—  Conatraotlon  and  operatian. 

Where  a  judge  improperly  states  the  argu- 
ment of  counsel,  his  attention  should  be  called 
to  it  at  the  time.— Hatchell  v.  Chandler  (S.  C.) 
777. 

§  II.   Verdict. 

In  an  action  for  causing  an  unlawful  back 
flow  of  water  on  the  property  of  plaintiff,  find- 
ings held  not  inconsistent. — Columbus  Power 
Co.  V.  City  Mills  Co.  (Ga.)  800;  City  Mills  Co. 
v.  Columbus  Power  Co.,  Id. 

f  12.   Waiver  and   oorrection   of  irresn- 
larltles  and  errors. 

Under  Acts  1901,  c.  uW,  a  defendant  who  in- 
troduces evidence  after  moving  for  a  nonsuit 
cannot,  on  appeal,  assign  as  error  the  court's 
ruling  thereon.— McCall  v.  Southern  Ry.  Co. 
(N.  a.)  67. 

TROVER  AND  CONVERSION. 

Conversion  of  ward's  funds  by  guardian,  see 
"(Guardian  and  Ward,"  S  1. 

j    1.    Action*. 

The  surety  on  a  bond  given  by  defendant  in 
trover  is  bound  by  the  judgment  against  the 
defendant.— Wnldrop  v.  Wol£E  (Ga.)  8:«);  Wolff 
V.  Waldrop,  Id.;  Hayes  v.  Wolff,  Id.;  Wolff 
V.  Hayes,  Id. 

Where  trover  is  brought  against  two  defend- 
ants, and  they  with  another  unite  in  an  event- 
ual condemimtion  money  bond,  failure  of  the 
plaintiff  to  recover  against  one  of  the  defend- 
ants does  not  discharge  the  surety.— Waldrop 
v.  Wolff  (Ga.t  830:  Wolff  v.  Waldrop,  Id.; 
Hayes  v.  Wolff,  Id.;    Wolff  v.  Hayes,  Id. 

Where  defendants  in  trover  execute  an  event- 
ual condemuntion  money  bond  with  a  third 
person  as  surety,  the  two  principals  are  sure- 
ties to  each  other,  as  well  as  co-sureties  with 
the  surety.— Waldrop  v.  Wolff  (Ga.)  830 ;   Wolff 


sentation,  an  instruction  reviewed,  and  held 
proper.— Waldrop  v.  WolffJGaJ  880;  Wolff  v. 
Waldrop,  Id.;  Hayes  v.  Wolff,  Id.;  Wolff  v. 
Hayes,  Id. 

Where  defendants  in  trover  gave  an  eveutnal 
condemnation  money  bond  with  a  surety. 
though  judgment  is  not  obtained  against  one 
of  the  defendants,  he  is  liable  as  co-surety  on 
the  bond.— Waldrop  V.  Wolff  (Ga.)  830;  Wolff 
V.  Waldrop,  Id.;  Hayes  v.  Wolff,  Id.;  Wolff 
T.  Hayes,  Id. 

TRUSTEE  PROCESS. 

See  "Garnishment." 

TRUSTS. 

Conveyances  in  trust  for  creditors,  see  "As- 
signments for  Benefit  of  (Creditors." 

Creation  by  will,  see  "Wills,"  t  4. 

Effect  of  trust  on  limitation,  see  "Limitation 
of  Actions,"  {  2. 

Trust  deeds,  see  "(Chattel  Mortgages";  "Mort- 
gages." 

I   1.    Or«ati«m,  oslstoneo,  and  Talldity. 

An  express  trust  must  be  created  or  declared 
In  writing.— Smith  ▼.  Peacock  (Ga.)  757. 

Where  a  father  receives  funds  of  children 
and  invests  it  in  real  estate,  he  creates  an  ex- 
press trust.— Crumrine  v.  (Jrnmrine  (W.  Vs.) 

Where  funds  are  received  in  express  trust, 
the  land  in  which  they  are  invested  is  within 
the  trust. — Crumrine  v.  Crumrine  (W.  Va.)  341. 

§   2.    Conatniotlon  and  operatloa. 

A  deed  conveying  land  in  trust  for  the  ben- 
efit of  the  trustee's  wife  and  her  children  held 
to  create  an  express  trust  for  both  the  -B-ife 
and  children,  whereby  they  each  took  an  equal 
interest  therein  for  her  life,  and  at  her  death 
that  the  issue  took  the  property  in  fee. — Lind- 
sey  V.  Bckles  (Va.)  23. 

A  beneficiary  named  in  trust  deeds  held  to 
have  acquired  an  absolute  equitable  estate,  lia- 
ble to  execution,  in  personal  property  or  the 
proceeds  thereof,  and  in  the  amount  of  income 
from  real  estate  which  would  he  necessary  to 
his  comfortable  support. — Hutchins(»i  v.  Max- 
well (Va.)  655. 

A  provision  in  a  trust  deed  conveying  real 
and  personal  property  to  a  tnistee,  which  de- 
clares that  the  property  rights  of  the  beneficiary 
shall  not  be  liable  for  his  debts,  is  void,  e^ 
pecially  in  view  of  Code  1887,  i  2428.— Hutch- 
inson V.  Maxwell  (Va.)  655. 

Deeds  constrned.  and  held  to  vest  in  the  tmi!- 
tee  an  estate  in  fee  for  a  wife  alone,  without 
her  children  having  a  joint  interest  therein. — 
Tyack  v.  Berkeley  (Va.)  904. 

§   3.    ManaKoment  and  disposal  ot  traat 
property. 

Purchaser  at  trustee's  sale  held  not  bound  to 
look  after  investment  of  proceeds.- Redford  v. 
Clarke  (Va.)  630. 

S  4.    Exeentlon  of  treat  1>7  trastee  or  by 
court. 

Where  a  will  creates  an  express  trust  for 
the  support  of  a  wife  and  minor  children,  the 
trust  funds  must  be  so  applied  by  the  trustee. 
irrespective  of  the  father's  ability  to  support 
and  educate  them. — National  Val.  Bank  v. 
Hancock  (Va.)  611. 

Where  a  trustee  of  infant  children  has  •  dis- 
cretion as  to  the  application  of  the  fund  to 
their  maintenance,  the  court  will  not  compel 
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{   5.    EataliliahmMit  «ad  eiifor«eak«nt  of 
trust. 

Remainder-men  under  the  terms  of  a  will 
rreatinK  a  tmet  fund  cannot  be  barred  daring 
the  life  of  the  life  tenant,  by  laches  or  ac- 
qnie.scence,  from  a  right  to  invoke  the  aid  of 
equity  to  prevent  or  remedy  a  violation  of  the 
trust. — Stewart  v.  Conrad's  Adm'r  (Va.)  624. 

Lapse  of  time  held  to  have  been  such  as  to 
preclude  complainants  in  equity  from  relief. — 
Bedford  v.  Clarke  (Va.)  630. 

Complainants  in  equity  held  not  entitled  to 
relief  because  of  laches. — Bedford  v.  Clarke 
(Va.)  630. 


UNDERTAKINGS. 

See  "Bonds." 

UNITED  STATES. 

Courts,  see  "Removal  of  Causes." 

USURY. 

In  contracts  of  building  and  loan  associations, 
see  "Building  and  Loan  Associations." 

I    I.    Usavioiis    «oiitra«ts    wad    traasae- 
tions. 

Receipt  of  usurious  interest  held  to  prevent 
oroditor,  under  Rev.  St  3893,  S  1390,  from  col- 
lecting more  than  principal  debt,  but  not  to 
give  right  to  have  interest  paid  credited  on  such 
sum.— Butler  v.  Butler  (S.  C.)  138. 

A  plea  of  usury  held  personal  to  mortgagor. 
—Bird   V.   Kendall   (S.   C.)   142. 

Usury  must  fae  pleaded  as  a  defense.— Bird 
V.  Kendall  (S.  C.)  142. 

$  2.    Penalties  aad  f  orf  eltnres. 

Penal  action  to  recover  usury  cannot  be  main- 
tained against  perso'nal  representative  of  credit- 
or.—Butler  v.  Butler  (S.  O.)  138. 

VACATION. 

Of  highways,  see  "Highways,"  i  1. 
Of  injunction,  see  "Injunction,"  {  4. 
Of  judgment,  see  "Judgment,"  S§  3,  6. 
Of  sale  on  execution,  see  "Execution,"  |  6, 

VENDOR  AND  PURCHASER. 

See   "Sales." 

Purchasers  at  tax  sale,  see  "Taxation,"  S  8. 
Purchaser  at  trustee's  sale,  see  "Trusts,"  {  3. 
Purchasers  of  property  fraudulently  conveyed, 

see  "Fraudulent  Conveyances,"  S  2. 
Bequirenients     of     statute     of     frauds,     see 

"Frauds,  Statute  of,"  f  2. 

§    1.    Performaaee  of  eontraot. 

Where  deed  describes  land  as  more  or  less, 
and  is  conveyed  by  boundary,  there  can  be  no 
abatement  of  price  for  deficiency  of  quantity.— 
Adams  v.  Baker  (W.  Va.)  356. 

§   2.    BlKhts  aad  UablUtles  of  parties. 

A  bona  ode  purchaser  from  one  taking  under 
a  voluntary  deed  and  retaining  possession  for 
more  than  20  years  acquires  a  title  superior  to 
one  claiming  under  subsequent  purchaser  for 
value.— Leggett  v.  Patterson  (Ga.)  736.  ■ 

Possession  of  land  is  notice  to  the  world  of 
whatever  right  the  occupant  has  in  the  land. — 
Georgia  State  Building  &  Loan  Ass'n  t.  Faison 
(Ga.)  760. 

40  S.E.— 70 


Obligee  in  bond  for  title  having  paid  purchase 
money  notes  to  the  holder,  he  had  a  complete 
equity  in  the  laud,  both  against  the  vendor  and 
one  to  whom  he  had  conveyed  the  land  after 
the  execution  of  the  bond.— Georgia  State 
Building  &  Loan  Ass'n  v.  Faison  (Ga.)  760. 

Bona  fide  purchaser  of  land  held  to  have  ac- 
quired good  title,  though  the  conveyance  to  his 
grantor  was  fraudulent. — Brinkley  v.  SpruiU 
(N.  C.)  844. 

i   3.     Remedies  of  vendor. 

In  suit  to  enforce  vendor's  lien,  purchaser 
must  show  actual  defect  in  title  or  a  suit 
pending  involving  it.— Bennett  v.   Fierce  (W. 

Where  title  at  time  of  conveyance  retaining 
a  lien  is  void,  if  it  is  valid  when  suit  to  en- 
force the  lien  is  brought,  th^  original  defect 
is  no  defense.— Bennett  v.  Pierce  (W.  Va.)  395. 

Suit  by  grantor  to  enforce  vendor's  lien,  aft- 
er sale  of  the  property  by  trustee  under  as- 
signment by  grantee,  held  maintainable. — Leu- 
hart  V.  Zentz  (W.  Va.)  444. 

VENUE. 

In  justice's  court,  see  ".Justices  of  the  Peace," 

Of  action  against  corporations,  see  "Corpora- 
tions," i  3. 

{    1.     Hatnre  or  snbjeet  of  aetion. 

Where  judge  in  circuit  court  is  interested 
in  a  case,  the  suit  may  be  brought  and  prose- 
cuted in  an  adjoining  county.— McOonanghey 
V.  Bennett's  Ex'rs  (W.  A'^a.)  540. 

i  2.    Domielle  or  resldeaee  of  parties. 

Where  a  petition  prays  substantial  relief 
against  the  defendant  residing  in  W.  county, 
as  well  as  those  in  C.  county,  the  action  is 
maintainable  in  W.  county.- J.  P.  Williams  Oo. 
V.  Bunn  (Ga.)  688. 

VERDICT. 

Directing  verdict  in  dvil  actions,  see  "Trial," 
5  5. 

In  civil  actions,  see  "Trial,"  §  11. 

In  criminal  prosecutions,  see  "Homicide,"  §  &. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  11. 

Setting  aside,  see  "New  Trial,"  f  1. 

VERIFICATION. 

Of  pleading,  see  "Pleading,"  {  6. 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  |  4. 

VESTED  RIGHTS. 

Protection,  see  "Constitutional  Law,"  |  8. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  S  4. 

VINDICTIVE  DAMAGES. 

See  •  "Damages,"    S  2. 

VOTERS. 

See  "Elections." 
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see  "Master  and  SMrrant,    |  I. 

WAIVER. 

See  "Estoppel." 

Of  oiljiecaona  to  particular  acts  or  proceedingB. 
See  "Appearance";    "Pleading,"  i  8. 
Jurisdiction    of  justice,   see    "Justices   of   the 

Peace,"  {  1. 
Reception  of  evidence  at  trial  in  criminal  pros- 

ecntion,  see  "Criminal  Law,"  |  9. 

QT  rigrht*  or  remedte*. 
Oompensation  for  property  taken  for  public  use, 

see  "Eminent  Domain,"  i  2. 
Right  to  appeal,  see  "Appeal  and  Error,"  |  3. 

WARDS. 

See  "Guardian  and  Ward." 

WARNING. 

To  serrant,  see  "Master  and  Serrant,"  i  2. 

WARRANT. 

Scbool    warrants,    see    "Sdiools    and    School 
Districts,"  I  1. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  {  5. 

WATERS    AND    WATER    COURSES. 

See  "Canals." 

{   1.    BnbtenrnneaB  and  percoUktliia;  wa- 
ter*. 

Where  a  landowneT  dug  a  ditch  on  his  own 
land,  and  thereby  cut  off  percolating  waters, 
which  formed  a  spring  on  adjoining  land,  the 
damage  occasioned  to  the  adjoining  proprietor 
was  damnum  absque  injuria.— Miller  t.  Black 
Rock  Springs  Imp.  Co.  (Va.)  27. 


S  S. 


aad 


ArtMelal     ponds,     reserroim, 
ehanxiels,  dams,  and  flowage. 

Evidence  in  an  action  for  injuries  caused  by 
the  back  flow  of  water  on  plaintiff's  laud  held 
to  warrant  verdict  for  defendant. — Columbus 
Power  Co.  v.  City  Mills  Co.  (Ga.)  800;  City 
Mills  Co.  T.  Coliunbus  Power  Co.,  Id. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public     ways,    see    ''Higiiways" ;     "Munidpal 
Corporations,"  |  6. 

WEAPONS. 

It  Is  not  a  necessary  element  of  the  offense 
•of  intentionally  pointing  or  aiming  a  gun  or 
pistol  at  another;  prohibited  by  Pen.  Code,  { 
343.  that  the  act  was  done  with  intent  to  shoot. 
—Winkles  v.  State  (Ga.)  259. 

Use  of  opprobrious,  insulting,  or  abusive  lan- 
guage held  not  to  justify  the  person  insulted 
in  pointing  or  aiming  a  gun  at  the  person  guilty 
of  the  insult.— Winkles  v.  State  (Ga.)  259. 

Evidence  held  to  warrant  a  conviction  of  in- 
tentionally pointing  or  aiming  a  gun  or  pistol 
at  another,  prohibited  by  Pen.  Code,  {  343.— 
Winkles  v.  State  (Ga.)  2.59. 

On  trial  for  carrying  a  concealed  weapon,  it 
is  error  to  charge  that  a  piestol  must  be  car- 


luai  ae  aau  ii. — oiripiing  v.  ouire  yyiB..)  too. 

Evidence  that  defendant  had  a  pistol  in  his 
pocket,  and  that  witness  saw  the  shape  of  it. 
U  insufficient  to  authorize  conviction.— Stripling 
T.  State  (Ga.)  733. 

Evidence  that  witnesses  saw  in  the  pocket  of 
accused  enough  of  the  weapon  exposed  to  en- 
able them  to  perceive  that  it  was  a  pistol  is 
insufficient  to  sustain  a  conviction.— Stripling 
V.  Slate  (Ga.)  738. 

WELLS. 

Oil  or  gas  wells,  see  "Mines  and  Minerals,"  i  1. 

WIDOWS. 

Dower,  see  "Dower." 

WILLS. 

See   "Descent  and   Distribution";    "Executors 

and  Administrators." 
Construction     and    execution    of    trusts,    see 

"Trusto." 
Devises  to  bastards,  see  "Bastards,"  i  2 
Equitable  converdon,  see  "Ck>nverffion." 
lEUghto  of  devisees  as  to  property  conveyed  by 

c<mditional  deed,  see  "Deeds,"  |  3. 

I   1.    Xatnr*  and  extent  of  testamentaxr 
power. 

Code,  I  2140,  applies  only  to  righta  of  entry 
for  conditions  broken  during  the  life  of  tlie  tes- 
tator, and  hence  section  2141  does  not  make 
such  righte  pass  by  will,  where  they  did  not 
accrue  until  after  the  death  of  the  testator.— 
Methodist  Protestant  Church  of  Henderson  v. 
Young  (N.  C.)  891. 

{    2.    Requisites  and  Talldlty. 

It  is  immaterial  that  witnesses  sign  the  will 
before  testator,  where  all  sign  in  the  presence 
of  each  othw.— CuUer  v.  CnQer  (N.  C.)  689. 

There  is  a  revocation  of  a  will,  where  it  is 
defaced  and  mutilated  by  vermin,  and  testator 
adopta  this  with  intent  to"  revoke  the  wilL— 
CuUer  V.  Cutler  (N.  C.)  688. 

i  8.    Proltate.  establislunent,  and  annal- 
ment. 

Where  the  will  had  been  in  testator's  posses- 
sion, and  is  presented  with  his  name  torn  off. 
or  eaten  off  by  vermin,  the  proponuders  liave 
the  burden  of  showing  it  was  not  revoked.— 
CuUer  v.  Cntier  (N.  C.)  689. 

§  4.    Constraotlon. 

Where  realty  is  devised  to  one  for  life,  and 
no  further  testamentary  disposition  thereof  is 
made,  the  reversionary  interest  vests  imme- 
diately on  testator's  death  in  his  heirs  at  law. 
with  the  right  of  possession  postponed.— Oliver 
V.  Powell  (Ga.)  .826;   Powell  v.  Oliver,  Id. 

Will  constmedj  and  Kdd  to  give  testator's 
daughters  a  remainder,  and,  on  the  death  of  any 
of  them  without  a  will  or  issue,  her  share  iro 
equally  to  the  surviving  sisters  and  the  chil- 
dren of  any  deceased  daughter. — Sullivan  v. 
Jones  (N.  C.)  113. 

There  is  no  error  in  fixing  compensation  of 
attorney  of  estate  at  a  lump  sum. — Walker  v. 
Killian  (S.  C.)  8ST. 

Expense  of  construing  will  Ktld  a  charge  on 
the  estate.- Walker  v.  Killian  (S.  C.)  8S<. 

Will  constmed,  and  rights  of  devisees  on  death 
of  grandchild  without  issue  determined.— Brad- 
ley V.  Richardson  (S.  C.)  964. 

Will  construed,  and  devisee  fteM  to  talte  part 
of  the  estate  in  remainder  on  death  of  the  life 
tenant,  and  another  part  with  limitation  over. 
—McDowell  V.  Russell  (S.  C.)  1032. 
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Brett  (Va.)  32. 

A  devise  to  testator's  wife  for  life,  "and 
then  to  be  divided  among  my  children,  or  oth- 
erwise, as  she  may  deem  best,"  creates  a  Test- 
ed remainder  in  the  children  living  at  testa- 
tor's death,  unaffected  by  the  power  of  ap- 
pointment.— ^Lantz  V.  Massie  (VaO  50. 

Will  construed,  and  held,  that  after-acquired 
real  estate  passed  to  the  devisees. — Deanng  y. 
Selvey  (W.  Va.)  47a 

Will  construed,  and  held  to  create  a  trust  in 
favor  of  the  devisee  and  her  children.— Dearing 
V.  Selrey  (W.  Va.)  478. 

{   5.    Bi(lits  and  liabiUtlea   ef  deTiaeea 
and  lefcatee*. 

Will  construed,  and  held,  that  it  was  for  the 
devisee  to  elect  within  a  reasonable  time  wheth- 
er she  desired  to  take  the  land  devised  and 
thus  become  its  absolute  owner.— Grumpier  v. 
Barfield  &  Wilson  Co.  (Ga.)  808. 

Where  a  devisee  remains  in  possession  of  land 
devised  conditionally  for  more  than  13  years, 
she  will  be  conclusively  presumed  to  have  elect- 
ed to  take  it— Grumpier  v.  Barfield  &  Wilson 
Co.   (Ga.)  808. 

A.  devisee,  after  entering  on  land  and  remain- 
ing satisfied  for  more  than  13  years,  cannot 
surrender  posses.sion  to  the  executor,  and  dis- 
claim all  interest  in  the  property,  in  order  to 
defeat  a  levy  of  execution  on  a  judgment 
against  her.--Grnmpler  v.  Barfield  &  Wilson 
(Ga.)  808. 

Widow's  election  to  take  a  life  estate  under 
husband's  will  held  to  not  reduce  her  interest 
in  her  own  laud  to  a  life  estate,  so  as  to  give 
the  remainder-men  an  interest  therein. — Gray 
V.  Williams  (N.  C.)  843. 

The  interest  of  a  legatee  taking  a  vested  re- 
mainder in  a  trust  estate  to  the  income  thereof 
held  to  cease  at  her  death,  and  not  to  pass  by 
her  will.— Nielsen  v.  Brett  (Va.)  32. 

Code,  {  2665,  relating  to  liability  of  real  es- 
tate for  the  debts  of  decedent,  makes  the  real 
and  personal  estate  of  decedent  liable  for  all 
his  debts,  where  specialty  or  not,  without 
changing  the  order  of  the  liability  of  his  as- 
sets.—Fraaier  V.  Littleton's  Ex'rs  (Va.)  108. 

Where  a  testator,  after  making  his  will,  in- 
cumbers a  portion  of  the  lands  devised,  and  by 
his  will  makes  his  real  estate  chargeable  with 
the  payment  of  his  debts,  all  his  real  estate 
must  contribute  to  pay  such  incumbrance.— 
Frasier  v.  Littleton's  Ex'rs  (Va.)  108. 

Where  a  testator,  after  making  his  will,  in- 
cumbers a  portion  of  the  lands  devised,  and  by 
his  will  directs  that  his  debts  shall  be  paid 
out  of  his  personal  estate,  the  devisees  of  the 
incumbered  lands  cannot  require  a  contribu- 
tion from  other  devisees  for  the  payment  of 
the  incumbrance.— Frasier  v.  Littleton's  Ex'rs 
(Va.)  108. 

Provisions  of  a  will  held  to  charge  the  per- 
sonal estate  only  with  the  payment  of  testa- 
tor's debts.— Frasier  v.  Littleton's  Ex'rs  (Va.) 
108. 

The  presumption  that  a  legacy  given  by  a 
debtor  to  his  creditor,  which  is  equal  to  or 
greater  than  the  debt,  is  in  satisfaction  there- 
of, does  not  arise  where  the  legacy  is  con- 
tingent, as  in  the  case  of  residuary  legatees, 
as  in  such  case  the  legacy  may  not  equal  the 
debt.— Stewart  v.  Conrad's  Adm'r  (Va.)  624. 

Where  devisee  waives  execution  of  trust  in 
her  behalf  by  accepting  from  executor  money 
equal  to  value  of  her  life  estate,  she  is  estop- 
ped from  requiring  execution  of  trust. — Dearing 
▼.  Selvey  (W.  Va!)  478. 


Credibility  as  question  for  jury,  see  "Trial,"  {  5. 
Experts,  see  "Evidence,"  |  6. 
Opinions,  see  "Evidence."  {  6. 
Perjury,  see  "Perjury."' 

{  1.    Attendance,    production    of    docn- 
mcnts,  and  compensation. 

Certificate  of  solicitor  general  as  to  attend- 
ance of  nonresident  witnesses  for  the  state  on 
the  affidavit  of  witnesses  held  insufficient  to 
compel  payment  of  claim. — Freeble  v.  Graves 
(Ga.)  243. 

On  affidavit  of  nonresident  witness  as  to  his 
attendance  and  mileage,  correctness  of  claim 
for  mileage,  as  well  as  attendance,  must  be 
certified  by  the  prosecuting  officer. — Freeble  v. 
Graves   (Ga.)  243. 

Under  Code,  H  1152.  1154,  1155,  commitment 
of  a  complaining  witness  held  not  authorized. 
— Lovick  V.  Atlantic  Coast  Line  R.  Co.  (N.  0.) 
181. 

I  2.     Competency. 

Defendant,  in  an  action  for  lands  by  an  heir 
of  a  deceased  intestate,  is  com(>eteut  to  testify 
as  to  transactions  between  himself  and  the 
decedent  with  respect  to  the  premises  in  qnes- 

,  tion.— Oliver  v.  Powell  (Ga.)  828;    Powell  v. 

!  Oliver,  Id. 

Defendant,  in  an  action  by  a  surviving  part- 
j  ner   as   such,   is   not  incompetent,    under   Civ. 
Code,  §  52(j9,  subd.  1,  to  testify  as  to  a  transac- 
tion between  such  defendant  and  the  deceased 
partner.— Whitley  v.  Hudson  (Ga.)  838. 

Defendant  could  testify  as  to  a  transaction 
between  him  and  a  deceased  partner;  Civ. 
Oode,  §  5269,  subd.  1,  providing  that  in  an  ac- 
tion by  "a  firm"  the  opposite  party  shall  not 
testify  as  to  transactions  with  deceased  part- 
ner, not  applying  to  suit  by  surviving  partner. — 
Whitley  V.  Hudson  (Ga.)  838. 

A  waiver  of  any  statute  excusing  the  physi- 
cians from  testifying  to  information  acquired 
while  attending  insured  in  application  for  life 
policy  held  valid. — I<'uller  v.  Knights  of  Pythias 
(N.  b.)  65. 

Under  Code,  i  590,  a  principal  debtor  who 
was  a  party  to  an  action  to  foreclose  a  mort- 
gage given  by  his  sureties  was  not  a  competent 
witness.— Benedict  v.  Jones  (S.  C.)  223. 

Under  Oode,  $  580,  a  party  to  an  action  by 
executors  held  incompetent  to  give  negative  tes- 
timony to  establish  a  personal  contract  with 
the  decedent.— Benedict  v.  Jones  (N.  C.)  223. 

Under  Code,  c.  130,  {  23,  a  donee  held  an  in- 
competent witness  to  prove  gift  by  donor  now 
deceased.— Lee  v.  Pattou  (W.  Va.)  353. 

Discretion  of  trial  court  in  determining  com- 
petency of  infant  will  be  reviewed. — ^Utbermoh- 
len  V.  Bogg's  Run  Min.  &  Mfg.  Co.  (W.  Va.) 
410. 

§   3.     Examination. 

An  interrogatory,  to  be  leading,  must  suggest 
the  answer  desired.— King  v.  Westbroolcs  (Ga.) 
262. 

Allowing  leading  questions  is  within  the  dis- 
cretion of  the  court.— Latimer  v.  Sovereign 
Camp  Woodmen  of  the  World  (S.  C.)  155. 

I  4.     Credibility,   Impeaehmenti    eontra- 
dictlon,  and  oorroboratlan. 

A  witness,  having  testified  that  a  fire  was 
caused  by  other  agencies  than  defendant  rail- 
road company,  may  be  properly  impeached  by 
proof  that  on  the  night  of  the  fire  he  expressed 
n  decided  conviction  that  the  fire  was  caused 
by  the  railroad  company. — Central  of  Georgia 
Ity.   Co.   V.   Trammell   (Ga.)  259. 
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